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DIGEST 

LAWYERS  REPORTS  ANNOTATED 


VOLUMES   1-70. 


o 


OATH. 

As  to  Rif^ht  to  Vote,  see  Elections,  78. 

Of  Voter's  Inability  to  Read,  see  Elections, 

196,  197. 
Of  Office,  see  Officers,  6,  42,  69,  72,  77. 
Of   Bailiff    Accompanying   Jury,    see    Trial, 

889. 
Verification  of  Information,  see  Indictment, 

etc.,  12-17b.      , 
Failure  of  Judge  to  Take  Oath,  see  Judges, 

52. 
Effect  of  Ignorance  of  Meaning  of  Oath,  on 

Competency  as  Witness,  see  Witnesses, 

7. 

1.  Making  a  mark  at  the  end  of  an  affi- 
davit closing  with  the  jurat  "sworn  to  be- 
fore me,"  at  the  place  indicated  by  the  of- 
ficer, who  says  to  the  affiant,  "If  you  swear 
to  thi»  statement,  put  your  mark  here," — is 
an  oath  sufiicient  to  sustain  an  indictment 
for  perjury,  under  U.  S.  Rev.  Stat.  §  3242, 
U.  S.  Comp.  Stat.  1901,  p.  2094.  United 
States  V.  Mallard,  40  Fed.  151,  5:  816 

2.  The  omission  of  venue  from  a  notary 
public's  jurat  does  not  render  it  invalid, 
where  he  is  a  state  officer  the  record  of 
whose  appointment  is  required  to  be  kept 
in  the  office  of  the  secretary  of  state.  Sul- 
livan V.  Hall,  86  Mich.  7,  48  N.  W.  646, 

13:  556 
Authority  of  notary  to  take. 

3.  Whether  the  authority  of  notaries  pub- 
lic to  administer  oaths  be  of  statutory 
origin  or  founded  on  customary  law,  it  is 
now  universal  and  should  be  judicially 
recognized  as  one  of  their  general  powers, 
and  affidavits  authenticated  by  the  official 
seals  of  the  notaries  of  other  states  placed 
on  the  same  footing  as  their  authentications 
of  commercial  documents.  Wood  v.  St. 
Paul  City  R.  Co.  42  Minn.  411,  44  N.  W.  308, 

7:  149 

4.  An  affidavit  to  a  statement  of  account 


for  a  mechanics'  lien  under  Minn.  Gen  Stat, 
chap.  90,  sworn  to  before  a  notary  in  an- 
other state  and  authenticated  by  his  official 
seal,  is  sufficient.  Id. 

Amendment  of. 

5.  An  affidavit  which  is  merely  defective 
from  absence  pf  the  jurat  may  be  reformed 
upon  proof  that  it  was  properly  made  before 
the  proper  officer.  Re  Cusick's  Appeal,  136 
Pa.  459,  20  Atl.  574,  10:  228 

Editorial  Notes. 

To  grand  jury.     27:  788. 

To  officer  in  charge  of  grand  jury.     27:  779, 

784. 
Oath  of  pre-emptor  of  public  land.     3:  163.* 


OBITER  DICTA. 

See  Courts,  466,  467. 


OBJECTION. 


To  Raise  Question  on  Appeal,  see   Appeal 

and  Error,  V. 
To  Depositi<)n,  see  Depositions,  III. 
In  General,  see  Trial,  I.  f. 


OBSCENITY. 


Indictment  for,  see  Indictment,  etc.,  72. 
Libelous  Charge  of,  see  Libel  and  Slander, 
38. 

I.  A  purpose  to  exhibit,  loan,  and  circu- 
late an  obscene  picture,  is  not  shown  by 
proving  the  mere  sitting  for  a  negative  of 
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OBSTETRICS— OFFERS. 


It.     People  V.  Ketchum,  103  Mich.  443,  61  N. 
W.  776,  27:  448 

2.  Payne's  "Arabian  Knights,"  Fielding's 
"Tom  Jones,"  the  works  of  Rabelais,  Ovid's 
"Art  of  Love,"  "The  Decameron"  of  Boc- 
caccio, "The  Heptameron"  of  Queen  Mar- 
garet of  Navarre,  Rousseau's  "Confessions," 
"Tales  from  the  Arabic,"  and  "Aladdin," — 
are  not  so  immoral  that  a  receiver  will  be 
prevented  from  disposing  of  them  when 
found  among  the  assets  which  come  into  his 
hands.  Re  Worthington  Co.  62  N.  Y.  S.  R. 
115,  30  N..Y.  Supp.  361,  24:  110 

Editorial  Notes. 

Instigation  to  offense  as  to.     25:  345. 
Cruel  and  imusual  punishment  for.     35:  578. 
iLvidence  of  other  crimes  in  prosecution  for 
sending  obscene  letter.  02: 
239. 
Unlawfulness  of  obscene  and  indecent  pub- 
lications.    24:  110. 
At  common  law.     24:  110. 
Indecent  pictures.     24:  110. 
Tests  of  decency.     24:  110. 
Questions  for  court  and  jury.     24 
Motives  and  object  of  publication. 

111. 
Mailing  obscene  letters.     24:  112. 
Constitutionality   of   statutes.     24 
Propriety  of  legislation.     24:  112. 


111. 
24: 


112. 


OBSTETRICS. 

Title  of  Statute  as  to,  see  Statutes,  183. 


OBSTRUCTING  JUSTICE. 

Setting  up  on  Appeal  new  Ground  for  Sus- 
taining Conviction,  see  Appeal  and 
Error.  621. 

Oral  Testimony  that  Person  Resisted  Was 
an  Oflficer,  see  Evidence,  768. 

Right  to  Kill  to  Prevent,  see  Homicide,  34- 
36. 

By  Agent,  Principal's  Liability,  see  Prin- 
cipal and  Agent,  54. 

Instructions  on  Right  to  Resist  Officer,  see; 
Trial,  678. 

An  obstruction  of  an  executive  officer  in 
the  exercise  of  his  lawful  right  to  examine 
the  books  of  a  city  oflicer  for  a  proper  pur- 
pose is  an  indictable  offense.  Tryon  v. 
Pingree,  112  Mich.  338,  70  N.  W.  905. 

37:  222 
Editorial  Notes. 

Jurisdiction  over.     40:  264. 


OBSTRUCTION. 


Of  Easement,  see  Easements,  fll,  92. 
Of  Hichwav,   see  Highways,   II.;    IV 

287.  288. 
Of  Surface  Water,  see  Waters,  392-400 


a,  4; 


Of  Water  Generally,  see  Waters,  II.  d. 
Of  Navigable  Stream,  Abatement  of,  as  Nui 
sance,  see  Nuisances,  90-101. 


OCCUPANCY. 


Establishment  of  Homestead  by,  see  Home- 
stead, I.  c. 

Of  Insured  Premises,  see  Insurance,  442-462, 
518,  523. 


OCCUPATION. 


As  Property,  see  Constitutional  Law,  633. 
Police    Restrictions    on,    see .  Constitutional 

Law,  II.  c,  4. 
What  is,  see  Insurance,  1059. 
Of  Insured,  see  Insurance,  III.  e,  2,  c. 
Tax  on,  see  License,  II. 


OCCUPATION  TAX. 


Paid  under  Coercion,  Right  to  Recover  Back 

see  Assumpsit,  66. 
See  also  License,  II. 


OCCUPYING   CLAIMANTS. 

Federal  Jurisdiction  of  Suit  by,  see  Courts, 

351,  352. 
See  also  Improvements. 


ODD  FELLOWS. 


Ownership  of  Furniture,  see  Associations,  7. 

Property  Rights  of  Lodges,  see  Benevolent 
Societies,  8,  12. 

Charitable  Devise  for,  see  Charities,  87. 

Injunction  against  Grand  Lodge  of,  see  In- 
junction, 239,  241. 

Competency  as  Juror,  see  Jury,  88. 


ODORS. 

As  Nuisance,  see  Nuisances,  9,  13,  14-17,  18- 
22,  42,  158,  161. 

Editorial  Notes. 

Municipal  regulation  as  to  nuisance  of.    38: 
822. 


OFFERS. 

In  General,  see  Contracts.  I.  d,  4. 

To    Perform    Contract,    Sufficiency    of,    see 

Contracts,   705. 
Evidence  of,  to  Show   Value,  see   Evidence, 

1809-1812. 
Of  Reward,  see  Reward. 


OFFICERS.  L  a.  1. 
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OFFICERS. 

I.  Selection;  Incumbency;  Removal. 

a.  In  General;  Eligibility. 

1.  Nature  of  Office. 

2.  Eligibility  Generally. 

3.  Holding   other  Olfice. 

b.  Appointment  and  Election. 

c.  Qualifying  Induction;   Vacancy. 

d.  Term;   Holding  Over. 

e.  Resignation  or  Deprivation  of  Of- 

fice. 

1.  Resignation. 

2.  Abolishing  Oflfice. 

3.  Removal  or  Suspension. 

4.  Impeachment. 

f.  Contest  of  Title. 

U.  Rights;  Powers;  Duties;   Liabilities. 

a.  Rights,  Powers  and  Duties  Gener- 

ally. 

b.  Compensation  and  Fees. 

c.  Liabilities. 
TIL  Officers  De  Facto. 

IV.  Editorial  Notes. 

Accounting  between,  see  Accounting,  2. 

Taking  of  Acknowledgment  by,  see 
Acknowledgment. 

Waiver  by  Submitting  to  Jurisdiction  in 
Mandamus  Proceeding,  see  Appeal  and 
Error,  670. 

Arrest  bj-,  see  Arrest. 

Assault  by.  While  Making  Search  Without 
Warrant,  see  Assault  and  JJattery,  IG. 

Assault  on,  see  Assault  and  Battery,  22,  23, 
26. 

Bonds  of,  see  Bonds,  II.  c;  IV.  §  7. 

Seizure  by,  of  Property  Shipped,  see  Car- 
riers," 808. 

As  to  Civil  Service  Legislation  and  Regula- 
tions, see  Civil  Service. 

Vested  Right  to  Office,  see  Constitutional 
Law,  155. 

Delegation  of  Power  as  to,  see  Constitu- 
tional Law,  176,  177. 

Due  Process  as  to  Right  to  Office,  see  Con- 
stitutional Law,  II.  b,  6. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional    Law,    330-334. 

Validity  of  Contract  Affecting  Official  Ac- 
tion, see  Contracts,  III.  c,  4;  VIII.  §§ 
32.  33. 

Sale  of  Office,  see  Contracts,  504-507;  VIII. 
§  32. 

Jurisdiction  of  Suit  by  or  against  State  Of- 
ficers, see  Courts,  HI.  a. 

Embezzlement  by.  see  Embezzlement,  8,  9. 

Estoppel  of,  see  Estoppel,  254,  278,  279. 

Judicial  Notice  of  Official  Character  and 
Acts,  see  Evidence,  I.  c;   XIII.  §  4. 

Presumption  and  Burden  of  Proof  as  to 
Acts  of,  see  Evidence,  II.  i;  XIII.  §  8. 

Oral  Testimony  as  to  Office,  see  Evidence, 
768,  774. 

Right  to  Recover  for  Injury  by  Defective 
Street,  see  Highways.  247,  248. 

Homicide  by,  see  Homicide,  30-30;   IV.  §  8. 

Indictment  against,  see  Indictment,  etc.,  133, 
134. 

Injunction  against,  see  Injunction,  I.  j;  IV. 
§§  15-19. 


Conclusiveness  of  Judgment  on,  see  Judg- 
ment, 11.  e,  7. 

Libel  of,  see  Libel  and  Slander,  II.  d;  II. 
e,  5. 

Mandamus  to,  see  Mandamus. 

Compelling  Acceptance  of  Office,  see  Man- 
damus, GO,  155. 

Compelling  Officers  to  Serve,  see  JIandamus. 
15. 

Charter  Provision  Creating  Office,  see  Mu- 
nicipal Corporations,  39. 

Liability  of  County  for  Acts  of,  see  Coun- 
ties, 32-34. 

Municipal  Liability  for  Acts  of,  see  Iligh- 
wavs,  232-234;  Municipal  Corporation.s, 
II.  g,  2. 

Obstruction  of,  in  Exercise  of  Right,  see 
Obstructing  Justice. 

Matters  of  Parliamentary  Law  in  Meetings 
of,  see  Parliamentary  Law. 

Private  Action  against,  to  Enforce  Public 
Right,  see  Parties,  I.  a,  4. 

As  Necessary  or  Proper  Parties  to  Suit,  see 
Parties,  135-138. 

Waiver  of  Right  of  Privacy  bv,  see  Privacy, 
8. 

Use  of  Public  Funds  for  Reimbursement  of, 
see  Public  Monej's,  47. 

Right  of,  to  Reward,  see  Reward,  2-9. 

Special  Legislation  as  to,  see  Statutes,  401- 
405. 

Title  of  Statute  as  to,  see  Statutes,  219-229. 

Serving  Corporation  by  Service  on,  see  Writ 
and  Process,  25,  30;  IV.  §  9. 

As  to  Auditor,  see  Auditors. 

Boards,  Generally,  see  Boards. 

County  Treasurer,  see  County  Treasurer. 

Consul,  see  Diplomatic  and  Consular  Officers. 

Highway  Officers,  see  Highways,  VI.;  VII. 
§2. 

Judges,  see  Judges. 

Justices  of  the  Peace,  see  Justice  of  the 
Peace. 

Legislature,  see  Legislature. 

Board  of  Medical  Commissioners,  see  Medi- 
cal College. 

Medical  Examiners,  see  Medical  E-xaminers. 

Notary  Public,  see  Notary. 

Postmaster,  see  Postoffice,  I. 

Teachers,  see   Schools,  II.;   VL  §§  6-9. 

Sheriff,  see  Sheriff. 

Regents  of  State  University,  see  State  Uni- 
versities. 

Of  Banks,  see  Banks,  III.;  VIIL  §§  4,  5. 

Of  Private  Corporations,  see  Corporations, 
IV.  g;  VIII.  §§  14-18. 

Of  County  Generally,  see  Counties,  II.  d. 

Of  Militia,  see  Militia,  2,  3. 

Of  Mimicipality,  see  Municipal  Corporations, 
III.;  IV.  §  21. 

Of  Church,  see  Religious  Societies,  V. 

Of  Schools,  see  Schools.  III.  a;  VI.  §  10, 

Of  Town,  see  Towns,  IV. 


I.  Selection;    Incumbency;    Removal. 

a.  In  General;   Eligibility. 

1.  Nature  of  Office. 

Public  Office  as  Property,  see  Constitution- 
al Law,  G36-G37;  Quo  Warranto,  3G. 
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OFFICERS,  I.  a,  2. 


Attorney  as  Officer,  see  Attorneys,  4,  5. 
Keeper  of  Jail  as  Federal  Officer,  see  Jails, 

2. 
Of  Notary's  Office,  see  Notary,  1. 
School  Superintendent  as  Municipal  Official, 

see  Schools,  63. 
See  also  infra.  23-29,  49,  50,  60-62,  72,  87, 

117,  160,  161,  190,  201. 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

1.  A  member  of  a  city  council  is  not  an 
officer  of  the  ward  from  which  he  is  chosen, 
but  of  the  entire  city.  State  ex  rel.  Hart- 
ford V.  Craig,  132  Ind.  54,  31  N.  E.  352, 

16:  688 

2.  Members  of  the  detective  department 
of  the  district  police  force,  under  Mass.  Tub. 
Stat.  chap.  103,  and  amendments,  who  have 
the  powers  of  police  officers  and  constables, 
except  the  service  of  civil  process,  are  pub- 
lic officers,  and  not  merely  employees  of  the 
commonwealth.  Brown  v.  Russell,  166 
Mass.  14,  43  N.  E.   1005,  32:  253 

3.  Officers  elected  in  the  city  and  county 
of  San  Francisco,  who  exercise  only  such 
j)owers  as  are  given  by  laws  relating  merely 
to  counties,  and  who  do  not  derive  any  of 
their  authority  from  the  charter,  are  to  be 
regarded  as  county  officers,  while  those 
whose  authority  and  functions  are  derived 
from  the  citv  charter  are  municipal  officers. 
Kahn  v.  Sutro,  114  Cal.  316,  46  Pac.  87, 

33:  620 

4.  The  powers  and  duties  of  park  commis- 
sioners are  regulated  by  general  law,  and 
that  consequently  they  do  not  act  under  the 
direction  or  control  of  the  city  government 
or  of  any  of  its  officers  does  not  deprive 
them  of  the  character  of  city  officers.  Peo- 
ple ex  rel.  Sherwood  v.  State  Bd.  of  Can- 
vassers, 129  N.  Y.  360,  29  N.  E.  345,     14:  0(6 

2.  Eligibility    Generally. 

Disqualification  as  Punishment  for  Crime, 
see  Criminal   Law,  215. 

For  Office  of  Judge,  see  Judges,  44. 

Right  of  Minority  Candidate  where  Major- 
itv  Candidate  Ineligible,  see  Elections, 
242. 

Burden  of  Proof  as  to,  see  Evidence,  256. 

Necessitv  of  Alleging  Eligibility  in  Election 
Contest,  see  Elections,  339-343. 

Partial  Invalidity  of  Statute  as  to,  see  Stat- 
utes, 111. 

For  Editorial  Notes,  see  infra,  IV.  §  5. 

5.  The  eligibility  to  office  of  every  voter 
is  not  implied  in  a  constitutional  provision 
that  no  person  excepting  a  voter  shall  be 
elected  or  appointed  to  any  office.  State 
ex  rel.  Thompson  v.  McCallister,  38  W.  Va. 
485,  18  S.  E.  770,  24:  343 

6.  The  imposing  of  a  test  by  means  of 
which  to  secure  qualifications  in  a  candidate 
for  an  appointive  office  of  a  nature  to  en 
able  him  to  properly  and  intelligently  per- 
form the  duties  of  such  office  is  tiot  pro 
hibited  by  a  constitutional  provision  that 
no  "oath,  declaration,  or  test  shall  be  re- 
quired as  a  qualification  for  any  office  of 
public  trust."  Rogers  v.  Buffalo,  123  N.  Y. 
173,  25  N.  E.  274,  9:  579 


7.  Requiring  an  officer  to  be  a  freeholder 
does  not  violate  a  constitutional  provision 
against  any  "oath,  declaration,  or  test"'  as  a. 
qualification  for  office,  as  that  refers  merely 
to  religious  or  political  tests.  Sta'.e  ex  rel. 
Thompson  v.  McCallister,  38  W.  Va.  485,  18 
S.  E.  770,  24:  MS 

8.  Legislative  power  to  add  qualification* 
for  oifice  is  not  excluded  by  a  constitutional 
provision  giving  the  legislature  power  to 
prescribe  "terms  of  office,  powers,  duties, 
and  compensation"  as  well  as  the  manner 
of  their  election,  appointment,  and  removal. 

Id. 

9.  The  ousting  of  a  person  from  office,  de- 
claring the  office  vacant  and  his  election 
thereto  void,  under  Ohio  act  April  8.  1896, 
§  7,  to  prevent  corrupt  practices  at  elections, 
is  not  a  punishment,  but  operates  upon  the 
election  to  the  office,  and  is  therefore  not 
in  conflict  with  Ohio  Const,  art.  5,  §  4,  giv- 
ing to  the  general  assembly  the  power  to 
make  a  person  ineligible  to  office  for  convic- 
tion of  bribery,  perjury,  or  other  infamous 
crime.  Mason  v.  State  ex  rel.  McCoy,  58 
Ohio  St.  30,  50  N.  E.  6,  41:  291 

10.  A  statute  making  any  person  ineligi- 
ble to  appointment  as  police  commissioner 
who  did  not  belong  to  the  party  having  the 
highest  or  next  highest  representation  in  the 
common  council,  which  must  appoint  two 
from  each  of  those  parties,  is  in  violation  of 
N.  Y.  Const,  art.  1,  §  1,  declaring  that  no 
member  of  the  state  shall  be  disfranchised 
or  deprived  of  any  of  the  rights  or  privi- 
leges secured  to  any  citizen  thereof,  unless 
by  the  law  of  the  land  or  the  judgment  of 
his  peers,  and  art.  13,  §  1,  prohibiting  any 
oath,  declaration,  or  test  as  a  qualification 
for  office.  [Per  O'Brien,  J.l  Rathbone  v. 
Wirth,  150  N.  Y.  459,  34  N.  E.  408,  34:  40S 
Residence. 

Equal    Privileges    as    to,    see    Constitutional 

Law,  331. 
See  also  infra,  216. 

11.  Previous  residence  in  territory  an- 
nexed to  a  city  is  to  be  deemed  residence 
within  the  city,  for  the  purpose  of  comput- 
ing the  period  of  residence  necessary  to- 
make  a  person  eligible  to  a  city  office.  Gib- 
son V.  Wood,  105  Kv.  740.  49  S.' W.  768. 

43:  699 

12.  A  citizen  of  the  state  is  not  ineligible 
to  hold  office  in  the  county  of  his  residence, 
because  he  moved  there  so  short  a  time  be- 
fore election  that  he  cannot  vote,  where 
neither  the  Constitution  nor  statutes  pro- 
vide that  a  county  officer  must  be  a  voter 
in  the  countv.  Steusoff  v.  State  ex  rel.  La- 
cour,  80  Tex'.  428,  15  S.  W.  1100,  12:  364 

13.  The  omission  from  a  statute  of  a  pro- 
vision that  officers  appointed  for  a  city  shall 
be  residents  thereof  is  not  fatal,  where  the 
intention  that  they  slinll  be  residents  is 
manifest  on  the  face  of  the  statute.  Fox  v. 
McDonald,  101  Ala.  51,  13  So.  416,  21:  529- 
Citizenship. 

.See  also  infra,  21,  22. 

14.  None  but  qualified  electors  can  hold 
an  elective  office,  unless  otherwise  specially 
provided.  State  ex  rel.  Ferine  v.  Van  Beek, 
87  Iowa,  569,  54  N.  W.  525,  19:  622 


OFFICERS.  I.  a,  3. 
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15.  Av.  alien  is  incapable  of  holding  of- 
fice until  he  is  naturalized.  Id. 
Sex. 

When  Constitutionality  of  Statute  Making 
Women  Eligible  will  be  Considered,  see 
Courts,  504.' 

Eligibility  of  WTiman  to  OfTice  of  Notary, 
see  Xotary,  2-5. 

As  Teacher,  see  Schools,  41.  43. 

For  Editorial  Notes,  see  infra,,  IV.  §  G. 

16.  A  woman  cannot  be  elected  prosecut- 
ing attorney  under  Mich.  Const,  art.  10,  §  3, 
which  provides  that  such  officers  shall  l)e 
"chosen  by  the  electors,"  while  there  is  no 
express  provision  conferring  on  women  the 
right  to  hold  this  office.  Oren  v.  Abbott, 
121  Mich.  540,  SO  N.  W.  372,  47:  92 

17.  A  woman  is  eligible  to  election  as  a 
county  clerk  under  Mo.  Const,  arts.  8,  §  12, 
providing  that  no  person  shall  be  chosen  to 
Jin  office  "'who  is  not  a  citizen  of  the  I'nited 
States,  and  who  shall  not  have  resided  in 
this  state  one  vear."  State  ex  rel.  Crow  v. 
Hostetter,  137  Mo.  63G,  39  S.  W.  270,  38:  208 

18.  The  use  of  the  masculine  pronoun  in 
Mo.  Const,  art.  8.  §  12,  and  the  statutes,  re- 
lating to  the  qualifications  of  a  county  clerk 

(§  1905),  does  not  restrict  the  right  to  hold 
such  office  to  males,  since  other  provisions  of 
the  Constitution  expressly  provide  that  cer- 
tain officers  must  be  males,  while  an  express 
provision  that  the  clerk  should  be  a  male 
citizen,  which  previously  existed  in  the  stat- 
ute, has  been  dropped.  Id. 
As  of  what  time  eligibility  is  determined. 
See  also  infra,  37. 

19.  1'he  word  "eligible,"  as  used  in  a  stat- 
tite  respecting  officers,  means  "legally  qiiali- 
fied,"  that  is,  capable  of  holding  office  at  the 
commencement  of  the  term,  and  not  neces- 
sarily at  the  date  of  the  election.  Demarec 
T.  Scates,  50  Kan.  275,  32  Pac.  1123,  20:  97 
State  ex  rel.  Ferine  v.  Van  Beek,  87  Iowa, 
509.  54  N.  W.  525,  19:  022 

20.  A  certificate  of  qualification  from  a 
judge,  obtained  after  election  as  county 
court  clerk,  but  before  the  term  of  office  be- 
gan, is  sufficient  in  this  respect  under  Ky. 
Const.  §  100,  providing  that  no  person  shall 
be  "eligible  to  the  office"  unless  he  has  pro- 
cured such  certificate,  while  it  expressly 
makes  the  eligibility  for  certain  offices,  so 
far  as  age  and  residence  are  concerned,  de- 
pend on  the  time  of  the  election.  Kirkpat- 
rick  v.  Brownfield,  97  Kv.  558,  31  S.  W.  137, 

29:  703 

21.  The  naturalization  of  a  person  be- 
tween the  day  of  election  and  the  day  when 
he  is  required  to  qualify  for  office  will  re- 
move the  disability  of  alienage,  where  there 
is  no  express  provision  of  law  "that  an  alien 
is  ineligible"  or  "incapable  of  being  elected." 
State  ex  rel.  Perine  v.  Van  Beek,  87  Iowa, 
569.  54  X.  W.  525,  19:  022 

22.  Persons  disqualified  to  hold  office  be- 
cause of  foreign  birth,  until  they  have  de- 
clared their  intention  to  become  citizens  of 
the  I'nited  States,  cannot  hold  an  office  to 
which  they  are  elected,  even  if  after  their 
election  they  declare  their  intention  to  be- 
come citizens.  State  ex  rel.  Taylor  v.  Sul- 
livan. 45  Minn.  309.  47  N.  W.  802,      11:  272 


3.  Holding  other  Office. 

Allegation  as  to,  see  Pleading,  230. 
See  also  infra,  81-83,    109,   110,  213;    Post- 
office,  5. 
For  Editorial  Notes,  see  infra,  IV.  §  5. 

23.  If  an  officer  is  charged  with  any  duties 
under  the  laws  of  the  state  for  which  he  is 
entitled  to  compensation,  the  office  is  a 
lucrative  one  within  the  meaning  of  the 
Indiana  Constitution  restricting  the  right  to 
hold  two  lucrative  offices  at  the  same  time. 
Chanibera  v.  State  ex  rel.  Barnard,  127  Ind. 
365,  26  N.  E.  893,  11:  013 

24.  The  office  of  school  trustee  of  an  in- 
corporated town  is  a  lucrative  one,  within 
the  meaning  of  the  Indiana  Constitution 
restricting  the  right  to  hold  two  lucrative 
offices  at  the  same  time,  as  the  duties  of 
such  an  officer  are  fixed  by  statute,  although 
he  is  elected  and  his  compensation  fixed  by 
the  common  council  of  the  city  or  town.    Id. 

25.  A  deputy  sheriff  of  a  city  is  not  a  mu- 
nicipal officer  within  the  meaning  of  a  re- 
striction against  holding  two  municipal  offi- 
ces at  the  same  time,  since  his  duties,  al- 
though performed  within  the  city  limits, 
are  functions  of  the  state  government. 
State  ex  rel.  Walker  v.  Bus,  135  Mo.  325,  30 
S.  W.  030,  33:  610 

26.  Park  commissioners  are  officers  under 
a  city  government,  within  the  meaning  of  a 
constitutional  provision  that  such  officers 
shall  be  ineligible  to  the  legislature,  where 
the  power  to  appoint,  suspend,  or  remove 
them  is  vested  in  the  mayor  and  common 
council  by  an  act  authorizing  a  public  park 
in  the  city,  and  they  are  required  to  take 
the  constitutional  oath  of  office  and  to  give 
bond,  are  prohibited  from  holding  any  other 
city  office,  and  are  given  the  power  of  emi- 
nent domain  and  to  pass  necessary  ordi- 
nances for  the  government  of  the  park. 
People  ex  rel.  Sherwood  v.  State  Bd.  of  Can- 
vassers, 129  N.  Y.  300,  29  N.  E.  345,      14:  646 

27.  The  office  of  mayor  of  a  city  whose 
charter  makes  the  mayor  a  conservator  of 
the  peace  and  a  member  of  the  board  of 
health,  and  empowers  him  to  administer 
oaths  and  hear  complaints  and  annul  or  sus- 
pend licenses  for  violations  of  the  charter 
or  any  other  law  of  the  state,  is  witnin 
Mich.  Const,  art.  5,  §  15,  providing  that  no 
person  holding  office  under  "this  state"  shall 
execute  the  office  of  governor.  Attorney 
General  ex  rel.  Moreland  v.  Detroit,  112 
Mich.  145,  70  N.  W.  450,  37:  211 

28.  A  deputy  sheriff  is  not  a  state  officer 
within  the  meaning  of  Mo.  Const,  art  9,  § 
18,  prohibiting  a  state  officer  to  hold  office 
in  a  county  or  municipality  having  more 
than  200,000  inhabitants.  State  ex  rel. 
Walker  v.  Bus,  135  Mo.  325,  30  S.  W.  630, 

33:  616 

29.  The  position  of  bridge  committeeman 
is  not  an  office  within  the  meaning  of  a 
constitutional  provision  that  no  senator  or 
representative  shall,  during  the  time  for 
which  he  may  have  been  elected,  be  eligible 
to  an  office  the  election  to  which  is  vested  irf 
the     legislative     assembly.     State     ex     rel. 
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Sherman  v.  George,  22  Or.  142,  29  Pac.  356, 

IG:  737 

30.  The  disability  of  a  member  of  the  lep;- 
islature  "during  the  time  for  which  he  is 
elected,"  under  ;Minn.  Const,  art.  4.  §  9,  to 
hold  any  office  under  the  authority  of  the 
United  States  or  the  state,  except  that  of 
postmaster,  continues  until  the  expiration 
of  the  full  period  of  time  for  which  he  was 
elected,  notwithstanding  his  resignation  as 
a  member  of  the  legislature.  State  ex  rel. 
Childs  V.  Sutton,  G3  Minn.  147,  05  N.  W.  202, 

30:  030 

31.  A  tax  collector  is  such  wMle  he  re- 
tains his  warrants  and  lists  upon  which  are 
uncollected  taxes,  even  after  the  expiration 
of  his  term,  within  the  meaning  of  a  statute 
prohibiting  collectors  of  taxes  from  being 
members  of  the  board  of  selectmen.  Attor- 
ney General  v.  Marston,  CO  N.  H.  485,  22 
Atl.  .500,  13:  070 
Incompatible  offices  generally. 

Right  of  Elector  as  to,  see  Elections,  02. 
See  also  infra,  109;  Constitutional  Law,  207. 

32.  One  acquires  no  title  to  an  office  by 
being  elected  to  it  when  he  was  disqualified 
by  statute  to  hold  it  by  reason  of  his  hold- 
ing an  incompatible  office.  Attorney  Gen- 
eral V.  Marston,  00  N.  H.  485,  22  Atl.  500, 

13:  070 

33.  There  is  no  incompatibility  or  incon- 
sistency in  the  public  functions  of  a  deputy 
sheriff  in  a  city  and  a  director  of  the  public 
schools  of  the  citv.  State  ex  rel.  Walker  v. 
Bus.   135  Mo.  325.  30  S.   W.   030,        33:  010 

34.  The  same  p°vson  cannot  hold  the  of- 
fice of  governor  and  that  of  mayor  of  a 
city,  because  of  the  incompatibility  of  the 
offices,  where  the  governor  has  power  to 
remove  the  mayor,  even  though  the  neces- 
sity for  the  removal  may  be  remote.  At- 
torney General  ex  rel.  Moreland  v.  Detroit, 
112  Mich.  145,  70  X.  W.  450,  37:  211 
Federal  and  state  offices. 

See  also  infra,  125. 

35.  The  term  "eligible,"  in  Xev.  Const,  art. 
4,  g  9,  providing  that  Ignited  States  officers 
shall  not  be  eligible  to  civil  office  in  the 
state,  applies  to  appointive,  as  well  as  to 
elective,  offices.  State  ox  rel.  Summerfield 
v.  Clarke,  21  Nev.  333,  31  Pac.  545,     18:  313 

30.  The  prohibition  against  holding  a 
state  office  at  the  same  time  with  a  Federal 
office,  contained  in  Pa.  Const,  art.  12,  §  2, 
may  bo  enforced  witliout  legislative  aid; 
and  no  action  or  inaction  of  the  legislature 
can  destroy  it;  nor  is  it  afTccted  by  the  last 
sentotice  of  the  section,  which  says,  "The 
legislature  maj'  by  law  declare  what  of- 
fices arc  incompatible."  De  Turk  v.  Com. 
129   Pa.   151,    18   Atl.   757.  5:  853 

37.  Tlie  resignation  of  a  Federal  office 
after  the  institution  of  quo  warranto  pro- 
ceedings to  test  the  officer's  right  to  a  state 
office  held  at  the  same  time  may  be  suf- 
ficient to  perfect  his  title  to  the  state  of- 
fice and  prevent  judgment  of  ouster  against 
him.  Id. 

b.  Appointment  and  Election. 

Of  United  States  Senator,  see  Congress,  1. 


Of  Deputy  District  Attorney,  Judicial  No- 
tice of,  see  Evidence,  20. 

Of  Judges,  see  Judges,  TI. 

Of  Justices  of  the  Peace,  see  Justice  of  the 
Peace,  2. 

Choice  of  Governor  by.  Legislature,  see 
Legislature,  8. 

Constitutional  Rights  as  to  Appointment^ 
see  Constitutional  Law,  L  e,  3. 

Delegation  of  Power  as  to,  see  Constitu- 
tional Law,   190,   191. 

Violating  the  Right  of  Local  Self-Govern- 
ment  as  to,  see  Constitutional  Law, 
282-298. 

Validity  of  Contract  to  Pay  for  Services  ir» 
Procuring,  see  Contracts,  487,  488. 

Court's  Power  to  Review,  see  Courts,  184. 

Estoppel  by  Accepting  Appointment,  see  Es- 
toppel, 278. 

Testing  Validity  of  Appointment,  see  Quo 
Warranto,  24,  25. 

Special  Legislation  as  to,  see  Statutes,  384, 
401,   402. 

Partial  Invalidity  of  Statute  as  to,  see  Stat- 
utes, 107-112. 

See  also  infra,  I.  d. 

For  Editorial  Notes,  see  infra,  IV.  §  4. 

38.  There  can  be  no  valid  appointment  to 
an  office  so  long  as  the  appointing  power  is 
not  called  into  exercise.  State  ex  rel.  Wor- 
rel  V.  Peelle,  124  Ind.  515,  24  N.  E.  440, 

8:  228 

39.  No  valid  appointment  can  be  made  to 
an  office  in  possession  of  an  incumbent 
whose  term  has  not  yet  expired;  and  the 
surrender  of  the  office  by  the  prior  incum- 
bent to  the  appointee  will  confer  upon  him 
no  title  thereto.  Id. 

40.  The  Nebraska  act  approved  April  9, 
1891,  by  which  the  charter  of  Omaha  was 
so  amended  as  to  provide  for  the  appoint- 
ment as  re  and  police  commissionrs  of 
said  city,  of  members  of  the  three  parties 
casting  the  largest  vote  at  the  last  election, 
does  not  take  elTect  until  the  expiration  of 
the  terms  of  office  of  the  two  commissioners 
who  were  appointed  Jlay,  1889.  State  ex 
rel.  Hastings  v.  Smith,  35  Neb.  13,  52  N.  W. 
700,  10:  791 

41.  The  legislature  has  the  right  to  pro- 
vide—as by  Mass.  Stat.  18S5,  chap.  323, 
placing  the  police  of  Boston  under  the  con- 
trol of  a  board  of  police  appointed  by  the 
governor — that  powers  previously  vested  in 
cities  or  towns,  but  not  by  force  of  any  con- 
stitutional provision,  shall  be  vested  in  of- 
ficers appointed  by  the  governor,  and  may 
fix  the  qualifications  of  such  officers,  and 
provide  that  they  be  appointed  from  two 
principal  political  bodies.  Com.  v.  Plaisted, 
148  Mass.  375,  19  N.  E.  224,  2:  142 

42.  The  mayor  of  a  city  must  take  judi- 
cial notice  of  the  appointment  of  police  com- 
missioners, and  of  their  organization  and 
selection  of  necessary  officers,  when  properly 
certified  to  him,  and  cannot  lawfully  refuse 
to  administer  the  oath  of  office  to  an  officer 
so  appointed  and  certified,  or  inquire  into 
the  regularity  of  his  appointment.  Fox  v. 
McDonald,  101  Ala.  51,  13  So.  410,        21:  529 
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Appointment  by  governor. 

Of  .Iiidp:es,   see  Courts,  238;   Judges,  21,  58. 

Of  Medical  E.\aminers,  see  Medical  E.\amin- 
ers,  1. 

Partial  Invalidity  of  Statute  as  to,  see  Stat- 
utes, 107,  108. 

See  also  supra,  41;  infra,  80,  154. 

43.  The  executive  does  not  have  any  in- 
herent power  of  appointment  of  officers. 
People  ex  rel.  Richardson  v.  Henderson,  4 
Wyo.  535,  35  Pac.  517,  22:  751 

44.  The  power  to  appoint  to  office  is  not 
an  implied  executive  function  of  the  gov- 
ernnfin  cases  where  the  constitution  of  a 
state  is  silent  upon  the  question;  and  a 
constitutional  provision  authorizing  ap- 
pointment in  certain  cases  is  exclusive. 
State  ex  rel.  Standish  v.  Boucher,  3  N.  D. 
389.  50  N.  W.  142,  '      21:  539 

45.  The  power  to  appoint  to  office,  or  to 
fill  vacancies,  is  not  inherently  an  executive 
function,  and  belongs  to  the  governor  only 
when  conferred  by  law.  Fox  v.  McDonald, 
101  Ala.  51,  13  So.  41G,  21:  529 

46.  By  Or.  Const,  art.  5,  §  1,  the  chief 
executive  power  of  the  state  is  vested  in  a 
governor,  but  this  does  not  include  the 
power  to  fill  vacancies  in  office.  When  and 
iinder  what  circumstances  that  power  may 
be  exercised  by  the  governor  is  prescribed 
and  defined  by  §  IG  of  the  same  article. 
Biggs  V.  ]\IcBride,  17  Or.  G40,  21  Pac.  878, 

5:  115 
Appointment  by  legislature. 
Power  to  Appoint  Court  Commissioners,  see 

Courts,  249-251. 
Of  Prison  Superintendent,  see  Prison,  1. 
Contemporaneous    Construction    of    Statute 

as  to,  see  Statutes,  472. 
See  also  infra,  84. 

47.  The  general  assembly  may  appoint  to 
all  offices  existing  and  not  otherwise  pro- 
vided for  at  the  time  of  the  adoption  of  the 
Indiana  Constitution,  by  virtue  of  art.  15,  § 
1,  authorizing  their  choice  "in  such  manner 
as  now  is  or  hereafter  may  be  prescribed  by 
law,"  and  other  clauses  of  the  Constitution 
referring  to  offices  "the  appointment  to 
which  is  vested  in  the  general  assembly." 
French  v.  State  ex  rel.  Harley,  141  Ind.  fi'l8, 
41  N.  E.  2,  29:  113 

48.  Election  commissioners  to  prepare  for, 
hold,  and  declare  the  result  of  a  municipal 
election,  are  not  officers  in  any  sense;  and 
their  appointment  or  designation  by  the 
legislature  is  not  necessarily  or  essentially 
executive  in  its  nature.  State  ex  rel.  La- 
mar V.  Dillon,  32  Fla.  545,  14  So.  383,  22:  124 
Concurrent  action  of  governor  and  legisla- 
tive body. 

49.  Trustees  of  the  Utah  Agricultural  Col- 
lege, who  have  general  control  and  supervi- 
sion of  the  college  and  its  property,  with 
power  to  enact  by-laws  and  rules  for  the 
regulation  of  all  its  concerns,  and  to  appoint 
its  instructors,  other  officers,  and  assistants, 
are  "officers"  of  the  territory  within  the 
appointive  power  of  the  governor  and  legis- 
lative council.  ^IcCormick  v.  Pratt,  8  Utah, 
294,  30  Pac.  1091,  17:  243 

50.  The    members    of    the   board    of   con- 


struction of  the  Utah  Agricultural  College, 
appointed  to  supervise  the  erection  of  col- 
lege buildings  and  make  all  contracts  and 
purchases  therefor,  and  who  are  required  by 
statute  to  give  bond  and  take  an  official 
oath,  as  they  are  charged  by  statute  with 
an  important  public  trust  affecting  the  peo- 
ple of  the  whole  territory,  and  their  com- 
pensation is  fixed  by  statute,  while  their 
duties  are  prescribed  by  law  and  are  of  a 
continuing  nature, — are  "officers"  who  must, 
under  the  organic  act  of  the  territory,  be 
appointed  by  the  governor  with  the  advice 
and  consent  of  the  legislative  council.     Id. 

51.  The  requirement  of  confirmation  by 
the  senate  of  the  governoi-'s  appointments  to 
office,  made  by  Pa.  Const,  art.  4,  §  8,  lias 
no  application  to  municipal  officers.  Com. 
ex  rel.  Elkin  v.  Moir,  199  Pa.  534,  49  Atl. 
351,  53:  837 

52.  Confirmation  by  the  senate  is  not 
necessary  in  case  of  the  appointinent  by  the 
governor  of  a  superintendent  of  the  state 
prison  to  fill  a  vacancy.  State  Prison  of 
North  Carolina  v.  Day,  124  N.  C.  3G2,  32  S. 
E.    748,  4G:  295 

53.  The  adjotirnment  of  the  senate  with- 
out confirming  the  appointment  of  a  succes- 
sor to  an  officer  holding  over  after  expira- 
tion of  his  term  does  not  create  a  vacancy 
which  can  be  filled  by  the  governor  alone, 
where,  except  in  case  of  vacancy,  it  can  be 
filled  only  by  concurrence  of  governor  and 
senate.  State  ex  rel.  Standish  v.  Boucher, 
3  N.  D.  389,  5G  N.  W.  142,  21:  539 
Delegation  of  power  of  appointment. 

54.  A  statute  providing  that  certain  in- 
corporated associations  shall  each  select  one 
of  the  members  of  a  state  board  of  inspect- 
ors from  which  commission  merchants 
must  procure  licenses  is  in  violation  of  III. 
Const,  art.  4,  §  22,  which  prohibits  any  law 
granting  "to  any  corporation,  association,  or 
individual  any  special  or  exclusive  privilege, 
immunity,  or  franchise  whatever,"  since  the 
power  to  appoint  such  inspectors,  who  are 
general  officers  of  the  state,  must  bo  deemed 
a  franchise.  Lasher  v.  People,  183  111.  22G, 
55  N.  E.  663,  47:  802 

55.  The  appointment  of  some  of  the  mem- 
bers of  a  board  of  dental  examiners  by  the 
state  dental  association  iinder  the  provisions 
of  Ind.  Acts  1899,  p.  479,  is  not  void  for 
want  of  authorit}'  in  the  legislature  to  con- 
fer such  powers  upon  a  private  corporation, 
since  the  office  is  not  one  for  which  the  Con- 
stitution provides,  but  is  within  the  pro- 
visions of  Ind.  Const,  art.  15,  §  1,  for  the 
appointment  of  officers  not  otherwise  pro- 
vided for  in  the  Constitution,  in  such  man- 
ner as  mav  be  prescribed  bv  law.  Over- 
shiner  V.  State,  156  Ind.  187,  59  N.  E.  468, 

51:  748 

56.  The  contention  that  the  legislature 
cannot  bestow  police  powers  upon  a  private 
corporation  is  not  valid  as  against  the  ap- 
pointment of  some  of  the  members  of  a 
board  of  dental  examiners  by  the  state 
dental  association  in  conformity  to  Ind. 
Acts  1899,  p.  479,  as  there  is  no  reason  why 
such  an  organization  of  practising  dentists 
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for  the  promotion  of  scientific  knowledge 
and  skill  in  their  profession  should  not  be  as 
safe  a  repository  of  such  power  as  an  in- 
dividual. Id. 
Commission. 

Compelling   Sealing   and   Countersigning  of 
Official  Commission,  see  Mandamus,  108. 

57.  A  commission  given  by  the  governor, 
who  has  power  to'  appoint  incumbents  to  a 
certain  oflice,  authorizing  a  person  to  serve 
in  such  office,  which  expressly  recites  that 
such  person  derives  his  claim  of  title  from 
an  election  by  the  legislature  and  is  com- 
missioned for  that  reason,  does  not  give  the 
person  a  valid  title  to  the  office  as  the  gov- 
ernor's appointee.  State  ex  rel.  Worrel  v. 
Peelle,  124  Ind.  515,  24  N.  E.  440,  8:  228 

58.  A  commission  is  not  complete  until  it 
has  been  signed,  countersigned,  and  sealed 
in  accordance  with  Fla.  Const,  art.  4,  §  14; 
nor  is  a  copy  of  an  uncompleted  commission, 
or  of  the  »ecord  thereof,  evidence  of  any 
appointment  to  office.  State  ex  rel.  Flem- 
ing V.  Crawford,  28  Fla.  441,  10  So.  118, 

14:  253 
Election  generally. 
Of  Judge,  see  Jiidges,  19,  20. 
Of  Justices  of  the  Peace,  see  Justice  of  the 

Peace,  1. 
Right  to  Vote  at  Elections,  see  Elections,  1. 
Mode  of  Conducting  Election  Generally,  see 

Elections,  II. 
Nominations  for  Office,  see  Elections,  III. 
Judicial  Notice  of  Time  for,  see  Evidence,  G. 
Controlling    by    Mandamus,    Action    as    to, 

see  Mandamus,  I.  f. 
Election      of      School      Commissioner,      see 

Schools,  Go. 

59.  A  constitutional  provision  that  "all 
officers  whose  appointments  are  not  other- 
wise provided  for  shall  be  chosen  in  such 
manner  as  now  is  or  hereafter  may  be  pre- 
scribed by  law"  does  not  authorize  the  sub- 
jection of  elective  officers  to  appointment. 
State  ex  rel.  Geake  v.  Fox,  158  Ind.  12G.  G3 
N.  E.  19,  5G:  893 

60.  The  commissioners  and  registrars  of 
election  which  Tenn.  act  March  II,  1890,  pro- 
vides shall  be  appointed  by  the  governor 
and  the  commissioners  rosjiectively,  are  not 
county  officers  within  Tenn.  Const,  art.  11, 
§  17.  providing  that  no  county  office  shall 
be  filled  otherwise  than  by  the  people  of  the 
county  court.  Cook  v.  State,  90  Tenn.  407, 
IG  S.  W.  471,  13:  183 

61.  Members  of  a  state  board  of  taxation 
are  not  judicial  officers  within  a  constitu- 
tional provision  requiring  judicial  officers  to 
be  elected  by  the  people.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  V.  Backus,  133  Ind.  513,  33  N. 
E.  421,  18:  729 

62.  Examiners  of  titles  appointed  by  the 
judges  of  the  district  courts  under  Minn. 
Laws  1901,  chap.  237,  providing  for  the  Tor- 
rens  system  of  registering  land  titles,  are 
not  county  officers  within  the  meaning  of 
Minn.  Const,  art.  11,  §  4.  requiring  county 
offices  to  be  filled  by  popular  election,  but 
are  subordinate  officers  or  assistants  of  the 
courts.     State   ex   rel.  Douglas   v.  Westfall. 


85  Minn.  437,  89  N.  W.  175, 


Election  by  municipal  council  or  other  body 

Right  to  Vote  at,  see  Elections,  9,  24,  29. 

Mode  of  Conducting  Election,  see  Elections, 
GO,  76.  77. 

Illegal  Voting  at  Election,  see  Elections,  279, 
280. 

Contest  of  Election,  see  Elections,  328. 

Injunction  against,  see  Injunction,  328. 

Partial  Invalidity  of  Statute  as  to,  see  Stat- 
utes, 111,  112. 

See  also  supra,  42;  Municipal  Corporations, 
602;  Parliamentary  Law,  2,  4,  12,  18, 
28. 

63.  An  ordinance  providing  for  the  elec- 
tion of  an  officer  by  a  joint  convention  of 
the  two  branches  of  a  city  council  is  not 
authorized  by  Md.  Code  Pub.  Loc.  Laws,  ar^. 
4,  §  30,  which  incorporates  Md.  Acts  1817, 
chap.  148,  §  2,  providing  for  the  appointment 
of  city  officers  by  the  mayor  by  and  with 
the  advice  and  consent  of  a  convention  of 
the  two  branches  of  the  council,  and  Md. 
act  1828,  chap.  114,  providing  that  the 
mayor  and  city  council  may  pass  ordinances 
regulating  the  "manner  of  appointing"  per- 
sons to  office  which  they  are  authorized  by 
law  to  appoint.  Hooper  v.  Creager,  84  Md. 
195,  35  Atl.  967,  1103,  30  Atl.  359,        35:  202 

64.  An  election  of  officers  by  vote  of  a 
majority  of  a  joint  session  of  both  branches 
of  a  city  council,  under  the  provisions  of  W. 
Va.  Acts  1882,  chap.  52,  is  not  invalid  be- 
cause a  majority  of  the  members  of  one 
branch  cf  the  council  did  not  vote  and  were 
present,  not  vohmtarily,  but  only  because 
they  had  been  arrested  and  compelled  to  at- 
tend under  provisions  of  a  city  ordinance, 
and  the  presence  of  a  majority  of  the  mem- 
bers of  each  branch  was  necessary  to  consti- 
tute a  quorum.  Schniulbach  v.  Spoidel,  50 
W.  Va.  553,  40  S.  E.  424,  55:  922 

65.  The  creation  of  additional  wards,  thus 
occasioning  a  vacancy  in  the  office  of  coun- 
cilman which  the  council  can  fill  by  appoint- 
ment under  Ind.  act  Feb.  26,  1891,  is  within 
the  power  of  the  council  under  Ind.  Rev. 
Stat.  1894,  §  3470  (Ind.  Acts  1891,  p.  S3). 
Swindell  v.  State  ex  rel.  Slaxey,  143  Ind. 
153,  42  N.  E.  528,  35:  50 

66.  A  vote  by  a  township  trustee  in  Indi- 
ana for  himself,  for  the  office  of  county 
superintendent  of  schools,  is  contrary  to 
public  policy,  and,  for  that  reason,  an  utter- 
ly illegal  vote.  Ifornung  v.  State  ex  rel. 
Gamble,  116  Ind.  458,  19  N.  E.  151,        2:  510 

67.  Where  the  announcement  is  nmde  that 
a  township  trustee  who  has  voted  for  him- 
self for  the  office  of  county  superintendent 
of  schools  has  been  duly  elected,  and  is 
made  upon  the  mistaken  assumption  that 
he  had  a  right  to  vote  for  himself,  the  fail- 
ure of  those  who  had  not  voted  for  him  to 
interpose  further  objection  is  not  such  an 
acquiescence  in  and  tacit  consent  to  the 
announcement  of  his  election  as  amoimted 
to  an  appointment  of  him  to  such  office.     Id. 

68.  Recognition  of  one  who  has  not  re- 
ceived a  sufficient  number  of  votes  to  elect 
him  a  manager  of  a  charitable  institution, 
on   the  part    of   the   board   of    managers   by 


67:297    electing  him  secretary  of  the  board  in  the 
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mistaken  belief  that  he  was  a  properly 
elected  manafjer,  will  give  him  no  title  to 
the  office,  althouf^h  vacancies  in  the  board 
mif»ht  be  filled  bj'  the  manaj^ers  themselves, 
and  none  but  managers  were  eligible  to  the 
office  of  secretary.  People  ex  rel.  Kicoll  v. 
New  York  Infant  Asylum,  122  N.  Y.  190,  25 
N.  E.  241,  10:  381 

c.  Qualifying;    Induction;    Vacancy. 

Qualifying. 

See  also  infra,  75-77. 

(i9.  The  act  of  taking  the  official  oath  pre- 
scribed for  governor  by  a  candidate  voted 
for,  for  governor,  at  an  election,  before  a 
declaration  of  his  election  under  W.  Va. 
Const,  art.  7,  §  3.  would  not  entitle  him  to 
take  office;  and  his  inability  to  take  office 
for  want  of  such  declaration  of  election, 
whether  he  attempted  to  qualify  or  not, 
would  not  entitle  the  president  of  the  sen- 
ate to  act  as  governor.  Carr  v.  Wilson,  32 
W.  Va.  419,  9S.  E.  31,  3:  04 

70.  A  declaration  of  election  to  the  oflice 
of  governor,  as  provided  for  by  W.  Va. 
Const,  art.  7,  §  3,  is  indispensable  to  perfect 
and  consummate  his  title  to  that  office.     Id. 

71.  The  failure  of  a  school  superintendent 
who  has  been  elected  and  duly  inducted  into 
office,  to  give,  within  the  proper  time,  the 
special  bond  required  by  the  Indiana  act  of 
March  2,  1889,  will  not  per  se  forfeit  his 
title  to  the  office.  Knox  County  v.  .John- 
son, 124  Ind.  145,  24  X.  E.   148,  7:  084 

72.  A  deputy  sherifT  is  a  public  officer  un- 
der laws  which  require  his  appointment  by 
the  sherifT  to  be  approved  by  a  .judge  and 
that  he  shall  take  an  oath  of  office,  and 
which  confer  upon  him  powers  and  duties 
equal  to  those  of  the  sherill'  himself.  State 
ex  rel.  Walker  v.  Bus,  135  Mo.  325,  30  S.  W. 
030,  33:  010 
Vacancy. 

In  Senate,  Court's  Power  to  Determine  Ex- 
istence of,  see  Courts,  10. 
See   also   su[)ra,  53. 
For  Editorial  Notes,  see  infra,  IV.  §  8. 

73.  A  vacancy  in  office  cannot  exist  when 
an  incumbent  of  the  office  is  there  in  the  ac- 
tual discharge  of  official  duties.  State  ex 
rel.  Staudish  v.  Boucher,  3  N.  D.  389,  50  N. 
W.  142.  21:  539 

74.  The  declaration  that  offices  shall  be- 
come vacant  for  causes  specilied  in  Nob. 
Comp.  art.  3,  §  20,  is  not  restrictive  or  pro- 
hibitory of  legislation  providing  vacancies 
for  other  causes.  State  ex  rel.  Berge  v. 
Lansing,  40  Neb.  514,  04  N.  W.  1104.  35:  124 

75.  The  failure  to  file  an  official  bond 
within  the  time  provided  by  Neb.  Comp. 
Stat.  1895,  §  710,  which  declares  that  the 
office  shall  thereupon  ipso  facto  become  va- 
cant, creates  the  vacancy  without  any  judi- 
cial determination  of  the  fact,  and  makes  a 
subsequent  filing  of  the  bond  ineirectual. 

Id. 

70.  The  vacancy  provided  for  by  Ind.  Rev. 

Stat.  §  5527,  by  the  failure  of  an  officer  to 

give  bond  within  ten  days  after  receipt  of 

his  certificate,  does  not  apply  where  he  dies 


before  the  certificate  is  issued.  Kimberlain 
V.  State  ex  rel.  Tow,  130  Ind.  120,  29  N.  E. 
773,  14:  858 

77.  Failure  to  take  the  oath  of  office  with- 
in the  time  specified  by  law  does  not  ipso 
facto  create  a  vacancy  which  will  prevent 
the  officer  from  qualifying  thereafter,  if  it 
is  done  before  any  steps  are  taken  to  declare 
the  vacancy,  although  the  statute  declares 
that  the  office  shall  become  vacant  on  re- 
fusal or  neglect  to  take  the  oath  within  the 
time  prescribed.  State  ex  rel.  Lvsons  v. 
Ruff,  4  Wash.  234,  29  Pac.  9!)j,  '   10:  140 

78.  The  removal  of  a  councilman  from  the 
ward  for  which  he  was  elected  to  another 
ward  of  the  same  city  will  not  of  itself 
create  a  vacancy  in  his  office,  where  the  only 
constitutional  provision  as  to  the  residence 
of  municipal  officers  provides  that  they  shall 
reside  "within  their  respective  counties, 
townships,  and  towns,"  while  the  statutes 
provide  that  a  councilman  must  at  the  time 
of  his  election  "be  a  resident  of  the  ward, 
and  in  case  of  removal  therefrom"  the  com- 
mon council  shall  have  power  to  declare  his 
ofiice  vacant  and  order  a  special  election  to 
fill  the  vacancy.  State  ex  rel.  Hartford  v. 
Craig,  132  Ind."^54,  31  N.  E.  352,  10:  088 

79.  The  death  of  a  person  elected  to  an 
office  before  he  qualifies,  does  not  create  a 
vacancy  where  the  Constitution  provides 
that  the  incumbent  shall  hold  office  for  his 
term  and  until  the  election  and  qualification 
of  his  successor.  Kimberlain  v.  State  ex 
rel.  Tow,  130  Ind.  120,  29  N.  E.  773,     14:  S.IS 

80.  Upon  the  appointment  of  an  ollicer  to 
fill  a  vacancy  "until  the  next  meeting  of  the 
legislature,"  under  a  statute  making  no  fur- 
ther provision  as  to  the  incumbency,  the 
meeting  of  the  legislature  does  not  create 
another  vacancy  in  the  office  within  the 
meaning  of  Wyo.  Const,  art.  4,  §  7,  author- 
izing the  governor  to  fill  a  vacancy  when 
there  is  no  other  provision  made  therefor, 
since  art.  0,  §  10,  provides  that  every  of- 
ficer shall  hold  "until  his  successor  is  quali- 
fied." People  ex  rel.  Richardson  v.  Hender- 
son, 4  Wyo.  535,  35  Pac.  517,  22:  751 

81.  When  a  person  legally  holding  one  of- 
lice is  elected  or  appointed  to  another,  but 
is  prohibited  by  a  statute  from  holding  both, 
upon  accepting  the  second  his  de  jure  title 
to  the  first  ends,  and  his  successor  may  at 
once  be  appointed  or  elected;  but,  if  the 
former  occuiiant  refuses  to  vacate  the  of- 
fice, his  successor  will  be  compelled  to  take 
the  necessarv  legal  steps  to  oust  him.  Oli- 
ver V.  .Jers-v  City  (N.  J.  Err.  &  App.)  03  N. 
.1.  L.  034,  44  Atl.  709,  48:  412 

82.  The  acceptaTice  of  one  office  vacates 
another  office  previously  held  by  the  per.son 
accepting,  where  the  offices  are  incompat- 
ible. Attornev  deneral  ex  rel.  Moreland  v. 
Detroit,  112  Mich.  145,  70  N.  W.  450, 

37:  211 

83.  An  office  is  ipso  facto  vacated  by  the 
acceptance  of  an  incompatible  office;  and 
the  holder  cannot  be  reinstated  in  the  for- 
mer bv  subse(|uently  resigning  the  latter. 
State  ex  rel.  Walker"  v.  Bus,  135  Mo.  325,  30 
S.  W.  030,  33:  GIG 
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Filling  vacancy. 

Power  of  Legislature  to  Fill,  see  Constitu- 
tional Law,  '2(>t). 

Election  to  Fill  Vacancy,  see  Elections,  05- 
07. 

In  Onice  of  Presidential  Electors,  see  Presi- 
dential Electors,  G,  7. 

In  Office  of  Governor,  see  Governor,  4,  5. 

Of  Judge  by  Election,  see  Judges,  20,  21. 

In  Office  of  Justice  of  the  Peace,  see  Justice 
of  the  Peace,  2. 

See  also  supra,  4.j,  40,  52,  53,  65,  80,  81; 
infra,  S9-91. 

84.  Tiie  power  of  the  general  asseniMy  to 
provide  how  vacancies  in  municipal  offices 
may  be  fdled  under  Ky.  Const.  §  100,  is  lim- 
ited to  filling  vacancies  in  elective  offices 
temporarily  and  until  an  election  can  be 
had  by  the  people  as  provided  bv  §  152. 
Todd  V.  Johnson,  99  Kv.  548,  30  S.  W.  987, 

33:  399 

d.  Term;   Holding  Over. 

Constitutional    Provision    as    to    Term,    see 

Constitutional   Law,  51. 
Power  of  Legislature  to  Fix  Commencement 

of   Term   of   INIembers,   see   Legislature, 

19. 
Of  Military  Officer,  see  Militia,  3. 
For  Editorial  Notes,  see  infra,  IV.  §  8. 

85.  An  office  is  held  only  during  the 
pleasure  of  the  appointing  power,  where  the 
term  as  fixed  by  statute  is  longer  than  the 
Constitution  permits.  Lewis  v.  Lewelling, 
53  Kan.  201.  30  Pac.  351,  23:  510 

SO.  The  term  of  oflice  of  jury  commission- 
ers appointed  the  1st  day  of  dune  com- 
mences on  that  day,  under  a  provision  that 
their  term  shall  commence  on  the  1st  day  of 
June  "next  after  their  appointment."  State 
V.  Mounts,  30  W.  Va.  170,  14  S.  E.  407, 

15:  243 

87.  The  nuiyor,  attorney,  and  counselor 
(or  city  and  county  attorney),  superin- 
tendent of  public  streets,  highways,  and 
squares,  school  directors,  treasurer,  auditor, 
tax  collector,  surveyor,  board  of  supervisors, 
police  judges  and  justices  of  the  peace,  of 
the  city  and  county  of  San  Francisco,  are 
municipal  rather  than  county  officers,  whose 
term  of  office  under  the  charter,  protected 
by  the  Constitution,  is  two  years;  while  the 
district  attorney,  sheriff,  county  clerk,  coun- 
ty recorder,  coroner,  and  public  administra- 
tor, are  county  officers  whose  term  of  office 
is  fixed  by  the  county  government  act  at 
four  years.  Kahn  v.  Sutro,  114  Cal.  310,  40 
Pac.  87,  33:  020 

88.  Terms  of  the  several  police  officers 
serving  in  the  city  of  Birmingham  at  the 
passage  of  Ala.  act  Dec.  12,  181)2,  providing 
for  the  ay>pointment  of  ])olice  commission- 
ers, expire  with  the  appointment  of  such 
commissioners.  Fox  v.  McDonald,  101  Ala. 
51.  13  So.  410,  21:  529 
Term  of  persons  appointed  to  fill  vacancy. 

8!).  An  appointn:ent  to  fill  an  ofKce,  of 
which  the  incumbent  has  been  suspended 
v.nder  Fla.  Const,  art.  4.  §  15,  can  be  only 
for  the  remainder  of  the  pending  term  and 


until   the  qualification   of  a   successor.     Re 
Advisory   Opinion,    31    Fla.    1,    12    So.    114, 

18:  594 

90.  A  person  appointed  to  fill  a  vacancy 
in  a  board  of  police  commissioners  is  ap- 
pointed only  till  the  end  of  the  term  of  his 
predecessor  under  a  charter  providing  gen- 
erally for  appointment  to  fill  a  vacancy, 
but  which  provides  for  two-year  terms  and 
for  the  expiration  of  a  part  of  them  in  each 
year,  with  other  provisions  as  to  a  nonpar- 
tisan board.  State  ex  rel  Rylands  v.  Pink- 
erman.  63  Conn.   176,  28  Atl.   110,     22:  653 

91.  One  appointed  by  the  governor  to  the 
office  of  lieutenant  governor  after  the  death 
of  the  original  incumbent  will  hold  for  the 
remainder  of  the  unexpired  term,  under  Cal. 
Const,  art.  5,  §  15,  providing  that  a  lieuten- 
ant governor  shall  be  elected  at  tlie  same 
time,  place,  and  manner  and  for  the  same 
term  as  the  governor,  and  §  8  providing  that 
when  any  office  shall  become  vacant  the 
governor  may  fill  such  vacancy  by  granting 
a  commission  to  expire  at  the  "next  elec- 
tion bv  the  people."  People  ex  rel.  Lynch 
v.  Budd,  114  Cal.  168,  45  Pac.  1060,  34:  46 
Prolonging  term. 

Review    of    Legislative    Action    as    to,    see 

Courts,  107. 
See  also  infra,  103-100. 

92.  The  prolongation  of  the  term  of  the 
executive  of  a  city  appointed  by  the  gov- 
ernor beyond  an  election  not  unduly  close 
at  hand,  thereby  depriving  the  citizens  of 
the  power  of  election,  does  not  render  un- 
constitutional a  statute  devising  a  scheme 
of  government  for  the  city.  Com.  ex  rel. 
Elkin   V.    Moir,    199   Pa.    534,   49    Atl.    351, 

53 :  837 

93.  The  right  given  by  the  charter  of 
San  Francisco  to  change  its  officers  every 
two  years,  if  it  shall  so  elect,  which  is 
included  in  the  constitutional  guaranty  that 
the  charter  shall  continue  until  another  is 
adopted,  cannot  be  taken  away  by  the 
legislature  by  imposing  upon  the  municipal 
officers  certain  functions  exercised  by  coun- 
ty officers  in  other  counties  of  the  state, 
and  fixing  the  term  of  such  county  officers 
at  four  j'ears,  although  such  statute  will 
govern  the  election  of  those  officers  of  that 
city  and  county  who  have  no  municipal 
functions  and  are  to  be  regarded  as  countv 
officers.  Kahn  v.  Sutro,  114  Cal.  310,  46 
Pac.  87,  33:620 
Holding  over. 

See  also  supra,  79,  80;  infra,  164. 

94.  Appointive  as  well  as  elective  officers 
are  within  Wyo.  Const,  art.  6,  §  16,  provid- 
ing that  officers  shall  hold  until  their  suc- 
cessors are  qualified.  People  ex  rel.  Rich- 
ardson V.  Henderson,  4  Wvo.  535,  35  Pac. 
517,  '  22:  751 

95.  The  period  between  the  expiration  of 
his  term  and  the  qualification  of  his  suc- 
cessor is  as  much  a  part  of  the  incumbent's 
term  of  oflice  as  the  fixed  statutory  period, 
where  the  law  provides  that  he  shall  h.old 
over  until  his  successor  qualifies.  Kimber- 
lain  V.  State  ex  rel.  Tow,  130  Ind.  120,  29 
N.  E.  773,  14:858 
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96.  The  incumbent  of  an  office  the  term  of 
which  is  for  a  specified  period  "and  until  his 
successor  is  elected  and  qualified"  is  entitled 
to  retain  the  oflice  after  the  lapse  of  the 
specified  period,  in  the  event  of  the  elec- 
tion to  succeed  him,  of  another  person  who 
is  ineligible.  State  e.K  rel.  Taylor  v.  Sul- 
livan, 45  Minn.  309,  47  X.  W.  802,        11 :  272 

97.  The  incumbent  of  an  office  cannot, 
because  of  the  ineligibility  of  his  successor, 
hold  over  after  his  official  term  has  expired 
and  his  successor  has  been  elected  and  qual- 
ified, unless  such  ineligibility  has  been  es- 
tablished in  the  manner  prescribed  by  law. 
Stevens  v.  Carter,  27  Or.  553,  40  Pac.  1074, 

31:  342 

98.  A  governor  whose  term  extends  un- 
til his  successor  is  duly  qualified  is  de  jure 
as  well  as  de  facto  governor  until  the  dec- 
laration of  his  successor's  election  has  been 
made  in  the  manner  provided  by  the  Con- 
stitution. State  ex  rel.  Morris  v.  Bulke- 
ley,  'l   Conn.  287,  23  Atl.   186,  14:  657 

99.  Where  persons  are  voted  for,  for  gov- 
ernor, at  a  regular  election  for  the  office 
of  governor,  but  there  has  been  no  declara- 
tion of  the  result  of  the  election  by  either 
the  speaker  of  the  house  of  delegates  or 
the  joint  assembly  of  the  two  branches  of 
the  legislature,  and  a  contest  for  that 
office  is  pending  before  such  joint  assem- 
bly, and  the  declaration  of  the  result  has 
been  by  such  assembly  postponed  until  the 
decision  of  such  contest,  that  does  not 
create  such  a  condition  of  things,  within 
the  meaning  of  W.  Va.  Const,  art.  7,  §  16, 
as  will  entitle  the  president  of  the  senate 
to  act  as  governor.  In  such  case,  the  gov- 
ernor elected  for  the  next  preceding  term 
has  right  and  is  under  duty,  by  virtue 
of  W.  Va.  Const,  art.  4,  §  6,  to  continue 
to  discharge  the  duties  of  his  office  until 
a  successor  shall  be  declared  elected.  Carr 
V.  Wilson,  32  W.  Va.  419,  9  S.  E.  31,     3:  64 

100.  The  provisions  of  the  West  Virginia 
Constitution  limiting  the  term  of  office  of 
governor  to  four  years,  and  making  him 
Ineligible  to  re-election,  do  not  prevent  him 
from  continuing  to  discharge  the  duties  of 
his  office  after  his  term,  under  W.  Va. 
Const,  art.  4,  §  6,  in  cases  where  the  presi- 
dent of  the  senate  cannot  act  as  governor 
under  W.  Va.  Const,  art.  7,  §  16.  Id. 

101.  A  constitutional  provision  that  of- 
ficers shall  hold  until  their  successors  are 
elected  and  qualified  applies  in  case  of  fail- 
ure to  hold  an  election  to  choose  their  suc- 
cessors. Lafferty  v.  Huffman,  99  Ky.  80,  35 
S.  W.   123,  32:203 

102.  Holding  over  abiding  the  election  of 
a  successor  is  as  much  a  part  of  the  term 
of  office  as  that  which  precedes  it,  where 
a  person  lawf\illy  continues  in  office  by 
virtue  of  his  original  election  and  qualifica- 
tion after  the  expiration  of  the  statutory 
period,  but  before  his  successor  is  elected 
and  qualified.  Baker  City  v.  Murphv,  30 
Or.  405,  42  Pac.  133,  35:  88 

103.  The  term  of  a  public  officer  which  is 
fixed  by  the  Constitution  at  not  more  than 
six  years   in  a   period   of  eight   years   can- 


not be  increased  by  an  act  of  the  legisla- 
ture which  operates  to  postpone  the  date 
of  his  successor's  election  so  as  to  permit 
him  to  hold  over  beyond  the  six  year 
period.  Oemmer  v.  State  ex  rel.  Stephens, 
163  Ind.  150,  71  X.  E.  478,  66:  82 

104.  A  constitutional  provision  that  a 
public  officer  shall  hold  office  for  the  con- 
stitutional term  and  "until  his  successor 
is  elected  and  qualified"  does  not  empower 
the  legislature  to  fix  the  time  at  which  a 
term  of  office  shall  begin  so  as  to  permit 
the  previous  incumbent  to  hold  bej'ond 
the  constitutional  limit  of  his  term.         Id. 

105.  The  right  of  the  electors  to  fill  pub- 
lic offices  at  a  general  election  before  the 
expiration  of  the  term  of  the  incumbents 
is  conferred  by  constitutional  provision 
regulating  the  election  of  such  officers  and 
fixing  their  terms  of  office;  and  the  legis- 
lature cannot  postpone  the  date  of  such 
election  until  after  the  term  of  office  has 
expired,  so  as  to  continue  the  incumbent  in 
office  beyond  the  constitutional  expiration 
of  his  term.  Id. 

106.  A  statute  changing  the  time  for  an 
election  of  township  trustees,  whereby  it 
is  to  come  more  than  four  years  after  the 
previous  election,  does  not  violate  Ind. 
Const,  art.  15,  §  2,  which  inhibits  the  crea- 
tion of  an  office  the  tenure  of  which  shall  be 
longer  than  four  years,  where  the  statute 
does  not  in  any  manner  profess  or  attempt 
to  extend  the  tenure  of  the  trustees  then 
in  office,  but,  if  their  term  is  extended,  it 
will  be  by  operation  of  Ind.  Const,  art.  15, 
§  3,  which  provides  that  officers  may  hold 
over  until  their  successors  have  been  elected 
and  qualified.  State  ex  rel.  Harrison  v. 
Menaugh,  151  Ind.  260,  51  N.  E.  117,  357, 

43:  403 

e.  Resignation  or  Deprivation  of  Office. 
1.  Resignation. 

I'^or  Editorial  Notes,  see  infra,  IV.  §  9. 

107.  One  cannot  devest  himself  of  the  of- 
fice of  tax  collector  by  resignation,  unless 
his  resignation  is  accepted  by  competent  au- 
thority. Attorney  General  v.  Marston,  66 
NT.  H."485,  22  Atl.  560,  13:  670 

108.  The  common-law  rule  that  resigna- 
tion of  office  does  not  take  effect  until  ac- 
ceptance is  not  in  force  in  Ohio  to  its  full 
extent;  but  in  that  state  a  resignation  with- 
out acceptance  creates  a  vacancy, — at  least 
to  the  extent  of  giving  jurisdiction  to  ap- 
point or  elect  a  successor,  unless  otherwise 
provided  bv  statute.  Reiter  v.  State  ex 
rel.  Durrell",  51  Ohio  St.  74,  36  N.  E.  943, 

23:  681 

109.  The  acceptance  of  an  office  by  one 
disqualified  to  hold  it  by  reason  of  holding 
an  incompatible  office  is  not  necessarily  a 
resignation  of  the  prior  office,  in  the  ab- 
sence of  a  special  statutory  or  constitutional 
provision  giving  it  that  effect.  Attorney 
Cenerul  v.  Marston,  66  N.  H.  485,  22  Atl. 
560,  13:  670 

110.  One  who  has  surrendered  or  vacated 
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one  ofhce  by  accepting  another  cannot  be 
restored  to  any  right  or  title  under  the  first 
bv  subsequently  resigning  the  second. 
Bishop  V.  State  ex  rel.  Griner,  149  Ind.  223, 
48  X.  E.  103S,  39:278 

2.  Abolishing  Office. 

Of  Clerk  of  Court,  see  Clerks,  19. 

Of  Judge,  see  Courts,  241;  Judges,  23. 

Review     of    Legislative   Action    as    to,   see 

Courts,  168. 
Power    of    County    to    Reduce    Number    of 

Justices,  see  Justice  of  the  Peace,  3. 
Title  of   Statute  as  to,   see   Statutes,   221, 

222. 

111.  The  power  of  the  legislature  to  abol- 
ish an  office  and  create  another  with  simi- 
lar duties,  in  order  to  provide  a  place  for 
a  certain  person,  is  not  limited  by  a  con- 
stitutional provision  that  officers  may  be 
impeached  or  removed  in  such  manner  as 
may  be  prescribed  bv  law.  State  ex  rel. 
Yancey  v.  Hvde,  129  Ind.  296,  28  N.  E.  186, 

13:79 

112.  A  chief  of  police  under  that  title  is 
not  required  for  a  city  so  as  to  prevent 
abolition  of  that  office  and  the  devolution 
of  its  functions  on  a  captain  of  police,  by 
a  statute  referring  to  such  an  officer  or  by 
the  city  charter  making  a  similar  reference, 
where  these  manifestly  refer  to  the  func- 
tions of  the  office,  and  not  to  the  name  of 
the  officer.  State  ex  rel.  Rylands  v.  Pink- 
erman,  63  Conn.  176,  28  Atl.  l"lO,  22:  653 

113.  Substituting  an  executive  officer  of 
a  muncipalitj'  under  a  different  name,  but 
with  similar  powers  and  duties  for  one 
elected  by  the  people  before  his  term  of 
office  has  expired,  does  not  render  void  a 
new  charter  making  the  change.  Com.  ex 
rel.  Elkin  v.  Moir,  199  Pa.  534,  49  Atl. 
351,  53:  837 

114.  An  office  created  by  ordinance  may  be 
abolished  by  ordinance.  State  ex  rel  Ry- 
lands v.  Pinkerman,  63  Conn.  176,  2S  Atl. 
110,  22:  653 

115.  A  transfer  within  the  meaning  of  a 
constitutional  provision  prohibiting  it  dur- 
ing the  term  of  an  incumbent,  and  not  an 
abolition  of  the  office  of  prison  superintend- 
ent, is  effected  by  a  statute  incorporating 
a  prison,  abolishing  the  office  of  superin- 
tendent and  placing  the  management  under 
directors,  if  the  prison  and  the  duties  of 
management  are  essentially  the  same  after 
as  before  the  passage  of  the  statute.  State 
Prison  of  North  Carolina  v.  Day,  124  N.  C. 
362,  32  S.  E.  748,  46:  295 

3.  Removal  or  Suspension. 

Of  Presiding  Officer,  see  Parliamentary 
Law.  15. 

Of  Cliurch  Officer,  see  Religious  Societies,  V. 

What  will  Oust  House  of  Representatives, 
see  Legislature,  5. 

Compelling  Restoration  to  Office,  see  Man- 
damus, 143,  144,  176,  179. 

Reimbursing  Officer  for  Expenses  of  De- 
fense, see  Public  Monevs,  28. 


See  also  supra,  9. 

For  Editorial  Notes,  see  infra,  IV.  §  9. 

Removal  in  general;  power  to  remove. 

Of  Judge,  see  Judges,  22. 

Of  Member  of  Legislature,  see  Courts,  127; 

Legislature,  22-26. 
Of  Teacher,  see  Schools,  II.  c. 
By  Governor,  Review  of,  see  Courts,  87. 
Due  Process  in,  see  Constitutional  Law,  789. 
Injunction  against  Removal,  see  Injunction, 

257. 
Right  to  Jury  Trial,  see  Jury,  12,  13. 
Prohibition    against,    see   Prohibition,   31. 
Title  of  Statute  as  to,  see  Statutes,  222. 
See  also  infra,  128,  138,  157. 
For  Editorial  Notes,  see  infra,  IV.  §  9. 

116.  The  title  to  a  public  office  is  held 
subject  to  the  constitutional  provision  giv- 
ing the  right  of  removal.  French  v.  Senate. 
146  Cal.  604.  80  Pac.  1031,  69:  556 

117.  A  file  clerk  of  the  county  records,  a 
chief  janitor  of  the  county  buildings,  a  spe- 
cial officer  for  justice  courts,  and  a  coimty 
physician,  none  of  whom  take  any  oath  of 
office  or  file  any  official  bond,  are  not  offi- 
cers, but  employees,  within  the  meaning  of 
statutes  as  to  the  removal  of  officers. 
Trainor  v.  Wavne  County  Auditors,  89 
Mich.  162,  50  N.  W.  809,  15:  95 

118.  The  provision  of  Neb.  Const,  art.  5, 
§  12,  empowering  the  governor  to  remove  all 
officers  appointed  by  him,  applies  only  to 
officers  mentioned  in  the  Constitution. 
State  ex  rel.  Hastings  v.  Smith,  35  Neb. 
13,  52  N.  W.  700,  16:  791 

119.  The  power  to  remove  the  mayor  of 
any  city,  conferred  on  the  governor  by  How. 
(Mich.)  Ann.  Stat.  §  653,  is  authorized  by 
Mich.  Const,  art.  12,  §  7,  requiring  the  leg- 
islature to  provide  by  law  for  the  removal 
of  any  officer  elected  by  a  county,  town- 
ship, or  school  district,  in  such  manner  and 
for  such  causes  as  shall  seem  just  and  prop- 
er, and  art.  15,  §  13,  conferring  on  the  legis- 
lature exclusive  authority  ofver  the  organi- 
zation of  cities  and  villages.  Attorney 
General  ex  rel.  Moreland  v.  Detroit,  112 
Mich.  145,  70  N.  W.  450,  37:  211 

120.  The  right  of  the  governor  to  remove 
all  city  officers  chosen  by  the  electors  of  any 
city,  given  by  How.  (Mich.)  Ann.  Stat.  § 
653,  is  not  superseded  as  to  the  mayor  of  a 
given  city  by  the  mere  fact  that  the  charter 
of  such  city  provides  for  the  removal  of  oth- 
er city  officers,  but  not  the  mayor.  Id. 

121.  The  power  of  the  governor  over  the 
fire  and  police  board  of  the  city  of  Denver. 
Colorado,  in  respect  to  orders  of  appoint- 
ment and  removal,  depends  entirely  upon 
the  terms  of  the  charter  as  amended  by  the 
legislature  in  1893.  People  ex  rel.  Engley 
V.  Martin.  19  Colo.  565,  36  Pac.  543,      24:  201 

122.  The  general  provision  in  Omaha  city 
charter,  §  172,  for  the  removal  of  officers  of 
the  city  by  the  district  court,  does  not  ap- 
ply to  men"  hers  of  the  board  of  fire  and 
police  commissioners.  State  ex  rel.  Hast- 
ings v.  Smith,  35  Neb.  13,  52  N.  W.  700, 

16:  791 

123.  Power  to  remove  a  city  counselor  is 
not   inherent  in   the   common   council    of   a 
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city,  where  the  appointment  of  the  coun- 
selor for  a  definite  term  is  given  to  the 
mayor  absolutely,  without  providing  for  his 
removal.  Speed  v.  Detroit,  98  Mich.  360, 
57N.  W.  406,  22:842 

124.  Power  to  remove  a  city  counselor  is 
not  implied  in  Mich,  act  1893,  §  8,  providing 
that  on  expiration  of  the  term  of  office  "of 
the  city  counselor  or  the  city  attorney,  or 
their  resignation  thereof  or  removal  there- 
from," such  officer  shall  deliver  papers  and 
books  to  his  successor, — especially  since  the 
city  attorney  is  by  law  subject  to  removal. 

Id. 

125.  State  courts  cannot  declare  a  Federal 
office  vacant  because  the  incumbent  has 
accepted  a  state  office  in  violation  of  the 
state  Constitution,  nor  can  it  remove  him 
from  the  Federal  office,  but  may  test  his 
title  to  the  state  office.  De  Turk  v.  Com. 
129  Pa.  151,  18  Atl.  757,  5:  853 
Grounds. 

Removal  without  Cause,  see  infra,  137,  151. 
For  Removal  of  Member  of  Legislature,  see 

Legislature,  25. 
See  also  infra,  155. 

126.  A  "sufficient  cause"  for  the  removal 
of  a  trustee  of  the  state  agricultural  col- 
lege, within  the  meaning  of  a  statute,  must 
be  construed  to  mean  one  of  the  causes 
enumerated  in  the  Constitution  of  the 
state,  where  that  has  specified  the  causes  for 
removal.  State  ex  rel.  Hitchcock  v.  Hewitt, 
3  S.  D.    187,  52  N.  W.  875,  16:  413 

127.  A  demand  of  illegal  fees  by  a  county 
judge  is  "official  misconduct"  subjecting 
him  to  removal,  under  Tex.  Rev.  Stat.  art. 
3393,  defining  official  misconduct  as  any 
unlawful  behavior  in  relation  to  the  duties 
of  office  wilful  in  its  character.  Bracken - 
ridge  v.  State,  27  Tex.  App.  513,  11  S.  W. 
630,  4:  360 

128.  An  express  constitutional  provision 
for  the  removal  of  officers  by  the  governor 
for  gross  neglect  is  not  nullified  by  the  fact 
that  the  power  of  impeachment  by  the  leg- 
islature does  not  extend  to  such  cases. 
Atty.  Gen.  ex  rel.  Rich  v.  Jochim,  99  Mich. 
358,  58  N.  W.  611,  23:  699 

129.  Gross  neglect  for  which  members  of 
the  board  of  canvassers  may  be  removed 
from  office  may  exist  without  wilful  mis- 
conduct, where  they  signed  grossly  incor- 
rect returns,  without  examination,  having 
turned  over  their  preparation  to  an  irre- 
sponsible clerk  having  no  official  relation 
to  the  canvass.  Id. 

130.  Canvassing  the  returns  of  an  elec- 
tion is  a  part  of  the  duty  of  the  secretary 
of  state,  for  gross  neglect  of  which  he  may 
be  removed  under  the  Michigan  Constitu- 
tion, where  he  is  one  of  three  officers  who 
€x  officio  constitute  a  board  of  canvassers. 

Id. 

131.  If  a  public  officer  whose  duty  it  is 
to  prosecute  the  keeper  and  inmates  of  a 
house  of  ill  fame  resorts  to  the  same  for 
immoral  purposes,  he  is  guilty  of  gross 
immoralitv,  and  therebv  forfeits  his  office. 
Moore  v.  Strickling,  46  W.  Va.  515,  33  S.  E. 
274,  50:279 

132.  Misconduct  of  a  person   before   ap- 
L.R.A.  Dig.— 145. 


pointment  to  office  constitutes  no  ground 
for  his  removal.  Speed  v.  Detroit,  98  Mich. 
360,  57  N.  W.  406,  22:  842 

133.  Tex.  Rev.  Stat.  art.  3415,  providing 
that  no  officer  shall  be  removed  for  any 
act  he  may  have  committed  prior  to  his 
election,  does  not  apply  to  a  case  where  the 
illegal  act  was  committed  after  the  re-elec- 
tion of  an  officer  to  succeed  himself,  but 
before  he  qualified  for  the  term  for  which 
he  was  re-elected;  and  for  such  illegal  act 
he  is  liable  to  removal,  under  Tex.  Rev. 
Stat.  art.  3388,  providing  that  all  convic- 
tions of  county  officers  for  misdemeanor 
shall  work  their  removal.  Brackenridge  v. 
State,  27  Tex.  App.  513,  11  S.  W.  630, 

4:  360 

134.  Where  a  candidate  for  county  clerk 
issued  a  circular  to  the  voters  that,  if 
elected  to  the  office,  he  would  serve  "for 
the  fees  of  the  office,  without  ex  officio 
pay;"  and  in  proceedings  in  the  nature  of 
a  quo  warranto  it  was  alleged  that  twenty- 
seven  voters  were  influenced  by  the  circular 
to  vote  for  him;  and  the  jury  found  that 
only  six  voters  were  so  influenced,  whicii 
was  not  a  sufficient  number  to  change  the 
result, — the  respondent  cannot  be  deprived 
of  the  office  he  holds,  under  such  allega- 
tion and  proof,  without  additional  legisla- 
tion making  the  issuing  of  such  a  circular 
a  disqualification  for  office.  State  ex  rel. 
Clements  v.  Humphreys,  74  Tex.  466,  12  S. 
W.  99,  5  :217 

135.  Every  officer,  before  entering  upon 
the  duties  of  his  office,  is  required  by  the 
Constitution  of  Texas  to  take  an  oath  that 
he  has  not  paid  or  promised  to  pay  anything 
as  a  reward  for  voting  at  the  election  at 
which  he  is  elected;  and  the  Constitution 
provides  that  a  person  convicted  of  having 
given  or  off'ered  a  bribe  to  procure  his  elec- 
tion shall  be  disqualified  from  holding  the 
office.  Under  this  provision  an  officer  can- 
not, by  quo  warranto,  be  removed  from  his 
office  for  such  an  act  charged  against  him, 
before  a  legal  conviction  of  the  offense.     Id. 

136.  The  fact  that  the  mayor  of  a  city  be- 
fore being  elected  to  the  office  of  governor 
publicly  declared  his  intention  to  continue 
to  perform  the  duties  of  the  office  of  mayor 
will  not  prevent  his  removal  from  the  latter 
where  the  two  offices  are  incompatible.  At- 
torney General  ex  rel.  Moreland  v.  Detroit, 
112  Mich.  145,  70  N.  W.  450,  37:211 
Charges;  notice;  hearing. 

Right  to  Jury  Trial,  see  Jury,  lla-13. 

On  Removal  of  Member  of  Legislature,  see 

Legislature,  22,  24. 
See  also  infra,  156. 

137.  The  fact  that  a  city  charter  provides 
expressly  that  elective  officers  shall  not  be 
removed  except  for  cause  does  not  raise  the 
presumption  that  the  legislature  intends 
that  appointed  officers  may  be  removed 
without  cause.  Hallgren  v.  Campbell,  82 
Mich.  255,  46  N.  W.  381,  9:  408 

138.  By  the  charter  of  the  city  of  Omaha 
the  governor  is  authorized  to  remove  mem- 
bers of  the  board  of  fire  and  police  commis- 
sioners only  for  the  cause  therein  named, 
viz.,  official   misconduct,  and   upon  charges 
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specifying  the  particular  act  or  acts  to  be 
proved,  and  an  opportunity  to  be  heard  in 
their  own  defense.  State  ex  rel.  Hastings  v. 
Smith,  35  Neb.  13,  52  N.  W.  700,         16:791 

139.  Whether  the  power  to  remove  an  of- 
ficer for  cause  may  be  conferred  upon  the 
t,'overnor  or  belongs  exclusively  to  the 
judicial  department  of  the  government,  un- 
der the  Oregon  Constitution,  is  not  decided; 
but  by  whomsoever  the  power  of  removal 
for  cause  may  be  exercised,  it  must  be 
done  upon  notice  to  the  delinquent  of  the 
particular  charges  against  him  and  an  ap- 
portunity  must  be  given  him  to  be  heard  in 
his  own  defense.  Biggs  v.  McBride,  17  Or. 
640,  21  Pac.  878,  5:  115 

140.  Where  the  incumbent  is  elected  or 
appointed  for  a  definite  term  and  is  re- 
movable only  for  a  specified  cause,  the  pow- 
er of  removal  cannot  be  exercised  until 
there  have  been  preferred  against  him 
specific  charges,  of  which  he  shall  have  no- 
tice, and  an  opportimity  afforded  him  to 
be  heard  in  his  defense.  State  ex  rel.  Hast- 
ings v.  Smith,  35  Neb.  13,  52  N.  W.  700. 

16:791 

141.  An  ofiicer  appointed  for  a  term,  sub- 
ject to  removal  for  specified  causes,  cannot 
be  removed  without  notice  of  the  cause  as- 
signed and  opportunity  given  him  to  de- 
fend. State  ex  rel.  Hitchcock  v.  Hewitt, 
3  S.  D.  187,  52  N.  W.  875,  16:  413 

142.  A  city  officer  appointed  for  a  fixed 
term,  the  power  of  removal  not  being  ex- 
pressly declared  by  law  to  be  discretionary, 
is  not  removable  except  for  cause,  upon  no- 
tice and  opportunity  to  defend.  Hallgren  v. 
Campbell,  82  Mich.  255,  46  N.  W.  381,    9:  408 

143.  A  school  district  oflUcer  cannot  be  de- 
prived of  his  office  on  the  ground  of  neglect 
or  refusal  to  perform  his  duty,  without  no- 
tice and  a  hearing  before  some  competent 
officer  or  tribunal.  Jacques  v.  Litle,  51 
Kan.  300,  33  Pac.  106,  20:  304 

144.  Where  an  officer  is  rightfully  in  of- 
fice, and  there  is  a  fair  question,  as  there 
was  under  the  Indiana  act  of  March  2,  1889, 
as  to  whether  the  time  within  which  he  is 
directed  to  file  a  special  bond  in  order  to 
be  entitled  to  continue  in  office  begins  to 
rim  from  the  date  of  his  election  or  upon 
the  happening  of  a  future  event,  and  he 
files  the  bond  within  the  time  designated 
after  such  event  happens,  a  declaration  that 
he  has  vacated  the  office,  made  without  a 
hearing,  by  a  board  which  has  no  general 
power  to  appoint  such  officers,  does  not 
oust  him  therefrom.  Knox  County  v. 
Johnson,  124  Ind.  145,  24  N.  E.  1148,    7:  684 

145.  Removal  of  officers  at  the  will  or 
caprice  of  the  appointing  power  is  not  un- 
constitutional in  the  absence  of  any  pro- 
vision to  the  contrarv.  Trainor  v.  Wayne 
County  Auditors,  89 'Mich.  162,  50  N.  W. 
809,  15:  95 

146.  Where  by  law  there  is  no  fixed  term 
of  office,  and  the  incumbent  holds  during 
the  pleasure  of  the  appointing  power,  the 
power  of  removal  is  discretionary  and  may 
be   exercised    without     notice    or     hearing. 


State  ex  rel.  Hastings  v.  Smith,  35  Neb.  13, 
52  N.  W.  700,  16:  791 

147.  No  charges  need  be  preferred  or  no- 
tice given  to  a  person  sought  to  be  removed 
from  an  office  for  incompetency,  under  a 
statute  authorizing  removal  of  a  person 
when,  in  the  opinion  of  the  board,  "he  is 
incompetent  to  execute  properly  the  duties 
of  his  office,  or  when  on  charges  and  evi- 
dence they  shall  be  satisfied  that  he  has 
been  guilty  of  official  misconduct  or  habitual 
or  wilful  neglect  of  duty."  Trainor  v. 
Wayne  County  Auditors,  89  Mich.  162,  50 
N.  W.  809,  15:  95 

148.  An  express  provision  that  the  execu- 
tive council  may  remove  railroad  commis- 
sioners and  elect  others  to  fill  the  vacancy, 
without  expressly  providing  that  any  cause 
shall  be  essential  for  the  removal,  permits 
their  removal  at  discretion  of  the  council 
with  which  the  courts  cannot  interfere, 
although  another  clause  of  the  statute  saya 
they  shall  continue  in  office  for  three  years. 
State  ex  rel.  Little  v.  Mitchell,  50  Kan.  289, 
33  Pac.  104,  20:  30<> 

149.  An  order  by  the  governor  for  the  re- 
moval of  a  member  of  the  fire  and  police 
board,  under  a  charter  provision  authorizinj,' 
him  to  make  the  removal  "for  cause  to  be 
stated  in  writing,  and  not  for  political  rea- 
sons," is  exclusive  and  conclusive  proof  of 
the  cause  for  making  the  order,  an&i  can- 
not be  attacked  by  extrinsic  proof.  People 
ex  rel.  Engley  v.  Martin,  19  Colo.  565,  36 
Pac.  543,  24 :  201 

150-151.  A  notice  by  the  governor  to  an 
officer  of  an  investigation  of  grounds  for  hi» 
removal  is  not  a  judicial  writ  which  must 
be  in  the  name  of  the  people,  nor  such  an 
official  act  as  needs  authentication  by  the 
great  seal, — especially  when  directed  to  the 
officer  who  is  in  charge  of  the  seal.  Atty. 
Gen.  ex  rel.  Rich  v.  Jochim,  99  Mich.  358, 
58N.  W.  611,  23:699 

Suspension. 

By   Governor,   Interference    of    Covut   with, 
see  Courts,  86. 

152.  The  board  of  excise  of  the  city  of 
New  York,  under  the  power  to  remove  an 
inspector,  cannot  suspend  him  indefinitely 
without  pav.  Gregory  v.  New  York,  113 
N.  Y.  416,  21  N.  E.  119,  3:  854 

153.  An  excise  inspector  whom  the  board 
has,  without  authority,  attempted  to  sus- 
pend, sufficiently  tenders  performance  of  his 
duties  by  continuous  offers  to  discharge 
them  and  frequent  attendance  at  the  office 
of  the  board.  Id. 

154.  A  suspension  from  office  and  the  ap- 
pointment of  another  to  fill  the  office  under 
Fla.  Const,  art.  4,  §  15,  do  not  affect  the 
suspended  officer's  right  to  qualify  for  or 
exercise  the  duties  of  a  succeeding  term  of 
the  same  office,  nor  prevent  the  governor 
succeeding  the  one  who  made  the  suspension 
from  commissioning  the  suspended  officer 
for  the  new  term.  Re  Advisory  Opinion,  31 
Fla.  1,  12  So.  114,  18:  594 

155.  Whether  or  not  a  tax  collector  was 
guilty  of  such  neglect  of  duty  in  not  re- 
ceiving poll  taxes  on  a  certain  day  on  which 
electors  had  the  right  to  pay  them  to  qual- 
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ify  for  an  election  as  will  justify  his  sus- 
pension from  office  is  a  question  for  the 
governor  under  the  Florida  Constitution. 
State  ex  rel.  Attorney  General  v.  Johnson, 
30  Fla.  433,  11  So.  845,  18:  410 

156.  The  suspension  of  an  officer  by  the 
governor  for  neglect  of  duty  may  be  made, 
under  the  Florida  Constitution,  without  pre- 
vious notice  of  the  charge  against  him ;  but 
the  officer  has  a  constitutional  right  to  no- 
tice of  the  cause  and  of  a  hearing  on  such 
charges,  and  to  reinstatement  if  they  are 
not  sustained  by  the  evidence.  Id. 

157.  The  suspension  of  an  officer  for  neg- 
lect of  duty,  whether  it  is  to  be  considered 
as  an  exercise  of  judicial  or  administrative 
authority,  is  vested  in  the  governor  by  the 
Florida  Constitution.  ,  Id. 

4.  Impeachment. 

For  Editorial  Notes,  see  infra,  IV.  §  9. 

158.  The  power  to  impeach  an  officer  can- 
not be  exercised  after  he  has  gone  out  of 
office,  imder  a  constitutional  provision  for 
the  impeachment  of  "all  civil  officers." 
State  V.  Hill,  37  Neb.  80,  55  N.  W.  794, 

20:  572 

159.  The  legislature  cannot  delegate  the 
power  of  impeachment;  and  where  it  has 
adopted  articles  of  impeachment,  these  can- 
not be  changed  by  managers  whom  it  has 
appointed  to  prosecute  the  impeachment. 
State  V.  Leese,  37  Neb.  92,  55  N.  W.  798, 

20:  579 

160.  The  speaker  of  the  house  of  repre- 
sentatives is  not  a  state  officer,  and  is  not 
liable  to  removal  by  impeachment.  Re 
Speakership,  15  Colo.  520,  25  Pac.  707, 

11:  241 

161.  A  trustee  of  the  state  agricultural 
college  appointed  by  the  board  of  regents  of 
education  under  S.  D.  Const,  art.  14,  §  4,  is 
not  liable  to  impeachment  as  a  "state  of- 
ficer" under  art.  16,  §  3.  State  ex  rel. 
Hitchcock  V.  Hewitt,  3  S.  D.  187,  52  N.  W. 
875,-  16:  413 

162.  .^n  officer  is  guilty  of  habitual 
drunkenness  justifying  his  impeachment, 
imder  the  Alabama  Constitution,  where  he 
has  become  intoxicated  six  or.  eight  times 
a  year  for  more  than  three  years,  and  his 
sprees  or  fits  of  intoxication  have  lasted 
from  one  to  two  or  more  days,  and  once 
for  two  or  more  weeks.  State  ex  rel.  At- 
torney General  v.  Savage,  89  Ala.  1,  7  So. 
7,  7:426 

f.  Contest  of  Title. 

Review  of  Discretion  as  to,  see  Appeal  and 

Error,  522a. 
Parties  to  Proceeding,  see  Certiorari,  30. 
Equal   Protection   as  to,  see  Constitutional 

Law,  334. 
As  to  Election  Contests,  see  Elections,  IV. 
Burden  of  Proof  in,  see  Evidence,  213,  256. 
Best  Evidence  of  Title,  see  Evidence,  770. 
Effect    of     Governor's   Death   Pending,   see 

Governor,  6. 


Determining  Title  by  Injunction,  see  In- 
junction, 254-256. 

Right  to  Jury  Trial,  see  Jury,  13,  18;  Quo 
Warranto,   35-38. 

Mandamus  to  Determine  Title  to  Office,  see 
Mandamus,  I.  f. 

Quo  Warranto  to  Try  Title,  see  Quo  War- 
ranto. 

Necessary  Parties  in  Suit,  see  Parties,  136. 

Pleading'  as  to,  see  Pleading,  478,  628. 

Who  Entitled  to  Maintain  Contest,  see  Quo 
Warranto,  III. 

See  also  supra,  125. 

For  Editorial  Notes,  see  infra,  IV.  §  7. 

163.  It  is  competent  for  the  legislature  to 
provide  for  the  speedy  determination  of  con- 
troversies relating  to  municipal  offices,  the 
statute  securing  to  the  incumbents  of  such 
offices  the  same  rights  in  substance  that 
they  would  have  had  if  the  procedure  had 
been  by  quo  warranto.  Datz  v.  Cleveland 
(N.  J.  Err.  &  App.)  52  N.  J.  L.  188,  200,  19 
Atl.  17,  20  Atl.  317,  7:431 

164.  A  suit  to  determine  the  title  to  an 
office  as  between  the  relator,  who  was  the 
former  incumbent,  and  an  opposing  claim- 
ant, is  authorized  by  Iowa  Code,  §  3352,  al- 
though the  relator  is  actually  in  possession 
of  the  office  holding  over  from  the  former 
term.  State  ex  rel.  Ferine  v.  Van  Beek.  87 
Iowa,  569,  54  N.  W.  525,  19:622 

165.  An  action  to  determine  a  disputed 
title  to  a  public  office  can  be  brought  only 
in  the  name  of  the  state  by  the  attorney 
general  or  district  attorney  on  his  own  in- 
formation or  that  of  another,  who  may  be 
joined  as  plaintiff".  Guillotte  v.  Poincy,  41 
La.  Ann.  333,  6  So.  507,  5:  403 

166.  The  title  to  an  office  cannot  be  tried 
in  an  action  of  replevin  for  property  be- 
longing to  the  office.  Hallgren  v.  Campbell, 
82  Mich.  255,  46  N.  W.  381,  9:  408 


II.  Rights;    Powers;    Duties;    Liabilities, 
a.  Rights,  Powers,  and  Duties  Generally. 

Duty  as  to  Appropriations,  see  Appropria- 
tions, 26-28. 

Implied  Contract  with,  see  Contracts,  23. 

Validity  of  Contracts  of,  see  Contracts,  III. 
c,  5. 

Estoppel  to  Deny  Authority,  see  Estoppel, 
177. 

Power  to  Protect  Judges,  see  Courts,  6. 

Power  to  Call  out  Militia,  see  Militia,  6,  7. 

Vested  Right  in  Authority,  see  Municipal 
Corporations,   60. 

Right  to  Maintain  Action,  see  Parties,  24. 

Powers  of  County  Officers,  see  Counties,  II. 
d. 

Authority  of  Captain  of  Militia,  see  Mili- 
tia, 2. 

Power  of  Civil  Officers  to  Review  Acts  of 
Militia,  see  Militia,  8-11. 

Powers  of  Municipal  Officers,  see  Municipal 
Corporations,  III. 

Of  Officer  Making  Levy,  see  Levy  and  Seiz- 
ure, III.  a. 
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See  also  infra,  215. 

For  Editorial  Notes,  see  infra,  IV.  §§  10- 
12,  15. 

167.  The  official  acts  of  public  oflScers  in 
an  office  created  by  an  unconstitutional 
statute,  performed  before  it  has  been  de- 
clared unconstitutional  by  an  authorita- 
tive decision  by  the  courts  of  the  state, 
cannot  be  collaterally  attached.  State  v. 
Gardner,  54  Ohio  St.  24,  42  N.  E.  999, 

31 :  660 

Powers  after  expiration  of  term. 

Power  to  Contract  for  Period  Beyond  Term 
of  Office,  see  Municipal  Corporations, 
310-319. 

Of  Board  of  County  Supervisors  or  Com- 
missioners, see  Counties,  82-84. 

168.  Services  required  of  an  Indian  agent, 
which  are  of  a  higher  order  than  a  mere 
custody  of  property  and  maintaining  pos- 
session until  a  successor  is  appointed,  and 
are  delicate  and  confidential,  cannot  be  per- 
formed lawfully  by  him  after  his  official 
term  has  expired.  Romero  v.  United  States, 
24  Ct.  CI.  331,  5:  69 
Interest  as  affecting  validity  of  act. 

As  Affecting  Validity  of  Contract,  see  Con- 
tracts, 505-514. 

169.  The  deputy  of  the  secretary  of  in- 
ternal affairs,  who  is  his  executive  hand,  is 
disqualified  by  the  same  conditions  that  af- 
fect the  secretary  himself  from  applying  for 
a  land  warrant  or  obtaining  a  patent  from 
the  Land  Department.  Goodyear  v.  Brown, 
155  Pa.  514,  26  Atl.  665,  20:  838 

170.  The  secretary  of  internal  affairs  in 
Pennsylvania,  who  is  the  custodian  of  all 
the  public  records  relating  to  lands  in  the 
state,  and  a  member  of  the  board  of  prop- 
erty, who  sits  therein  as  a  judge  on  all 
questions  raised  by  caveat  or  petition  af- 
fecting returns  of  survey  or  location  of 
warrants  and  warrant  lines,  the  rights  of 
settlers,  and  the  titles  of  patentees, — is  dis- 
qualified from  dealing  with  his  own  de- 
partment by  making  application  for  a  war- 
rant and  obtaining  the  patent  for  land.  Id. 
Riding  on  free  pass. 

171.  A  constitutional  provision  prohibit- 
ing a  public  officer  from  receiving  any  free 
pass  or  free  transportation  applies  to  a 
notary  public  who  is  appointed  by  the  gov- 
ernor and  takes  an  official  oath,  and  whose 
term  of  office,  powers,  and  duties  are  fixed 
by  law.  People  v.  Rathbone,  145  N.  Y.  434. 
40  N.  E.  395,  28:  384 
Duties. 

172.  Executive  officers  of  the  state  gov- 
ernment have  no  authority  to  decline  the 
performance  of  purely  ministerial  duties 
which  are  imposed  upon  them  by  a  law,  on 
the  ground  that  it  contravenes  the  Constitu- 
tion. State  ex  rel.  New  Orleans  Canal  & 
Bkg.  Co.  V.  Heard,  47  La.  Ann.  1679,  IS  "So. 
746,  47:512 

173.  Where  a  statute,  either  in  direct 
terms  or  by  its  general  tenor,  imposes  the 
duty  upon  a  public  officer  to  pay  over 
moneys  received  and  held  by  him  in  his 
official  capacity,  the  obligation  thus  imposed 
is   an  absolute  one,  unless  it  is  limited  by 


the  statute  imposing  the  duty,  or  by  the 
conditions  of  his  official  bond.  Northern 
P.  R.  Co.  v.  Owens,  86  Minn.  188,  90  N.  W, 
371,  57:634 

174.  It  is  no  part  of  the  official  duties  of 
a  register  of  deeds  to  search  the  records  of 
his  office  to  ascertain  whether  persons  sign- 
ing a  petition  to  obtain  a  liquor  license  are 
freeholders.  State  ex  rel.  Lancaster  Coun- 
ty Comrs.  V.  Holm,  70  Neb.  606,  97  N.  W. 
821,  64:  131 

b.  Compensation  and  Fees. 

Right  of  De  Facto  Officer  to   Salary,  see 

Infra,  226. 
Of  Clerk  of  Court,  see  Clerks,  I. 
Of  County  Treasurer,  see  County  Treasurer, 

1,2. 
Of  Prosecuting  Attorney,  see  District  and 

Prosecuting  Attorneys,  5,  6. 
Of  Judge,  see  Judges,  V. 
Of  Legislative   Committee,   see   Legislature, 

14. 
Assignability    of    Unearned    Compensation, 

see  Assignment,  21-23. 
Assumpsit  against  Officer  for  Fees  Wrong- 
fully Received,  see  Assumpsit,  14. 
City's  Right  to  Recover  Excessive  Payment 

to  Councilman,  see  Assumpsit,  67-69. 
Legislative  Power  to  Fix,  see  Constitutional 

Law,  299. 
Self-Executing  Constitutional  Provision  as 

to,  see   Constitutional   Law,  79. 
Taxing  Fees   as  Violation  of  Guaranty  of 

Justice,   see   Constitutional  Law,   1102, 

1103. 
Validity  of  Contract  as  to,  see  Contracts, 

500-503. 
Allowance  of  Qaim  for,  by  County  Board, 

see  Counties,  92. 
Estoppel   to   Deny   Validity  of   Statute   as 

to,  see  Estoppel,  279. 
Res  Judicata  as  to,  see  Judgment,  88. 
Mandamus  to  Compel  Payment  of,  see  Man- 
damus, 78,  84. 
Payment  of,  to  Officer's  Widow  or  Heirs, 

see  Public  Moneys,  15. 
Reimbursement  of,  from   Public  Funds,  see 

Public  Moneys,  27,  28. 
Partial    Invalidity    of    Statute    as    to,    see 

Statutes,  79. 
Title  of  Statute  as  to,  see  Statutes,  226- 

228. 
Plurality  of  Subjects  as  to,  see  Statutes, 

263,  264,  269. 
Special  Legislation  as  to,  see  Statutes,  387- 

389,  404. 
See  also  Statutes,  119. 
For  Editorial  Notes,  see  infra,  IV.  §§  16,  17. 

175.  The  lieutenant  governor  is  entitled 
to  the  salary  attached  to  the  office  of  gov- 
ernor, whenever  under  the  provisions  of 
the  Constitution  the  powers  and  duties  of 
that  office  devolve  upon  him  by  reason  of 
the  death  of  the  governor.  State  ex  rel. 
Sadler  v.  La  Grave,  23  Nev.  216,  45  Pac.  243, 

35:  233 

176.  A  person  appointed  an  Indian  agent 
by  the  President  during  a  recess  of  the 
Senate,  and  afterwards  nominated  for  that 
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office  by  the  President  to  the  Seriate,  which 
adjourned  without  acting  on  the  nomina- 
tion, cannot  recover  the  salary  of  the  office' 
from  such  adjournment  till  his  successor  was 
appointed.  Romero  v.  United  States,  24  Ct. 
CI.  331,  5:  69 

177.  The  salary  established  by  law  for 
the  performance  of  all  the  duties  of  an  of- 
fice is  not  a  measure  of  compensation  for 
the  performance  of  part  only  of  such 
duties.  Id. 

178.  The  legislature  has  no  power,  after 
fixing  the  salaries  of  county  clerks,  to  au- 
thorize the  boards  of  supervisors  to  allow 
them  one  or  more  deputies  at  the  expense  of 
the  county  if  in  their  opinion  the  salary 
provided  is  insufficient,  where  the  Constitu- 
tion requires  the  l^islature  to  regulate  the 
compensation  of  all  such  officers* jn  propor- 
tion to  duties  performed.  Dougherty  v. 
Austin,  94  Cal.  601,  29  Pac.  1092,  16:  161 

179.  Investments  of  salary  by  a  public 
officer  in  real  state  are  not  exempt  from  the 
claims  of  antecedent  creditors,  even  though 
the  conveyance  has  been  taken  in  the  name 
of  his  wife.  Dickinson  v.  Johnson,  110  Ky. 
236,  61  S.  W.  267,  54:  566 

180.  Public  officers  receiving  no  more  than 
$5,000  i)er  year  for  their  services  should 
not,  on  grounds  of  public  policy,  be  re- 
quired by  the  courts  to  set  apart  any  part 
of  their  salaries  for  the  payment  of  their 
debts.  Id. 
Extra  or  additional  compensation;  per- 
quisites. 

Validity  of  Contract  as  to,  see  Contracts, 

502,    503. 
Remedy    for    Recovering,    see    Election    of 

Remedies,  1. 

181.  A  valid  ordinance  limiting  the  salary 
of  councilmen  is  not  repealed  or  modified 
by  merely  allowing  and  paying  a  larger 
salary,  but  the  payment  thereof  is,  as  to  the 
excess,  unlawful.  Tacoma  v.  Lilis,  4  Wash. 
797,   31    Pac.   321,  18:  372 

182.  A  councilman  can  perform  "no  extra 
services"  in  his  official  capacity,  for  which 
he  can  receive  compensation  in  addition  to 
his  salary,  even  if  the  services  rendered 
greatly  exceed  in  value  the  amount  of  his 
salary.  Id. 

183.  Supervisors  whose  compensation  is 
fixed  by  statute  at  $3  per  day,  and  the  time 
of  whose  attendance  at  sessions  of  the  board 
is  limited  to  ten  days  per  year,  cannot  draw 
an  increased  compensation  by  appropria- 
tions for  time  expended  in  service  on  com- 
mittees. Johnson  v.  Black,  103  Va.  477,  49 
S.  E.  633,  68:  264 

184.  The  omission  of  the  term  "per- 
quisites" in  the  Wisconsin  Revision  of  1878, 
from  the  phrase  "all  fees  and  perquisites," 
in  a  provision  requiring  them  to  be  paid  into 
the  treasury,  does  not  entitle  the  state 
treasurer  to  interest  on  the  public  funds 
as  perquisites,  where  it  is  expresly  pro- 
vided by  statute  that  his  salary  shall  be 
"in  full  for  all  services  rendered  by  him  in 
his  official  capacity."  State  v.  McFetridge, 
84  Wis.  473,  54  N.  W.  1,  998,  20:  223 


185.  A  county  officer  is  not  required  to 
account  for  any  pay  over  to  his  county 
money  received  by  him  in  payment  for  serv- 
ices performed  for  another,  by  private  agree- 
ment, which  are  no  part  of  the  duties  of  his 
office,  and  which  are  not  incompatible  with, 
and  are  not  included  within,  his  official 
duties.  State  ex  rel.  Lancaster  County 
Comrs.  v.  Holm,  70  Neb.  606,  97  N.  W.  821, 

64:  131 

186.  A  register  of  deeds  may,  by  agree- 
ment, search  the  records  of  his  office  to 
ascertain  whether  persons  signing  a  peti- 
tion for  a  liquor  license  are  freeholders,  for 
persons  who,  under  the  rules  of  the  excise 
board  of  a  city,  are  required  to  make  proof 
of  the  qualifications  of  such  signers  by  his 
certificate,  and  may  collect  and  receive  such 
compensation  as  may  be  agreed  upon  there- 
for. Id. 

187.  A  register  of  deeds  who  searches  the 
records  of  his  office  to  ascertain  whether 
persons  signing  a  petition  for  a  liquor  li- 
cense are  freeholders,  for  persons  who,  under 
the  rules  of  the  excise  board  of  a  city,  are 
required  to  make  proof  of  the  qualifications 
of  such  signers  by  his  certificate,  must  place 
the  fee  for  his  certificate  and  seal  on  his  fee 
book,  and  account  for  and  pay  the  same  over 
to  the  county,  if  in  excess  of  the  salary  al- 
lowed him  by  law;  but  he  cannot  be  com- 
pelled to  account  for  and  pay  over  the 
amount  received  by  him  for  his  labor  in 
searching  the  records.  Id. 
Increase  or  reduction. 

Title  of  Statute  as  to,  see  Statutes,  225. 
For  Editorial  Notes,  see  infra,  IV.  §  16. 

188.  Compensation  of  a  public  officer,  con- 
sisting of  a  per  diem  allowance  for  attend- 
ance during  the  entire  session  of  any  regu- 
lar meeting  of  a  board,  is  not  "salary"  with- 
in the  constitutional  restriction  of  any 
change  of  salary  during  the  term  of  an  offi- 
cer. Gobrecht  v.  Cincinnati,  51  Ohio  St. 
68,   36  N.  E.   782,  23:  609 

189.  An  order  of  the  board  of  supervisors 
of  a  county,  made  during  the  term  of  office 
of  a  county  clerk,  allowing  him  a  deputy 
whose  salary  is  to  be  paid  by  the  county, 
is  void,  though  authorized  by  a  statute  in 
force  prior  to  his  election,  where  the  Consti- 
tution forbids  an  increase  of  his  compensa- 
tion after  his  election,  or  during  the  term  of 
his  office.  Dougherty  v.  Austin,  94  Cal.  601, 
29   Pac.    1092,  16:  161 

190.  A  county  solicitor  duly  elected  is  a 
public  officer,  within  the  meaning  of  Pa. 
Const,  art.  3,  §  13,  and  art.  14,  §§  1,  5,  de- 
claring that  no  law  shall  extend  the  term 
of  any  public  officer,  or  increase  or  diminish 
his  salary  or  emoluments,  after  his  elec- 
tion or  appointment.  Lancaster  County  v. 
Fulton,  128  Pa.  48,  18  Atl.  384,  5:  436 
Effect  of  payment  to  de  facto  officer. 
Liability   of  De  Facto   Officer   to  Rightful 

Incumbent  for  Salary  Received,  see  in- 
fra, 227,  228. 
For  Editorial  Notes,  see  infra,  IV.  §  16. 

191.  Payment  of  salary  to  a  de  facto 
officer  having  color  of  title  before  his  claim 
to  the  office  has   been   determined  against 
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him  by  a  competent  tribunal  will  defeat 
the  right  of  the  de  jure  officer  to  the  same 
salary.  State  ex  rel.  Greeley  County  v. 
Milne,  36  Neb.  301,  54  N.  W.  521,        19:  689 

192.  Payment  of  salary  to  one  who  had 
previously  been  acting  as  a  de  facto  officer 
is  no  defense  to  a  claim  for  the  salary  by 
the  officer  de  jure, — especially  where  he  is 
also  the  officer  de  facto.  State  ex  rel.  Wor- 
rell V.  Carr,  129  Ind.  44,  28  N.  E.  88,    13:  177 

193.  Payment  to  a  de  facto  officer  is  no 
defense  to  an  action  brought  by  a  de  jure 
officer  for  the  salary  of  an  office  to  which 
he  has  been  legally  declared  entitled  from 
the  commencement  of  the  term,  except 
when  he  is  himself  in  fault  by  failure  to 
quality.  Rasmussen  v.  Carbon  County,  8 
Wyo.  277,  56  Pac.  1098,  45:  295 

194.  A  de  jure  officer  is  not  entitled  to  the 
salary  of  the  office  for  a  period  during 
which  he  was  excluded  from  the  office  by 
his  own  fault  in  failing  to  qualify,  and  dur- 
ing which  a  de  facto  officer  held  the  office 
and  received  the  pay.  Id. 

c.  Liabilities. 

Of  Health  Officers  for  Destroying  Property, 
see  Health,  29,  30. 

Of  Judges,  see  Judges,  VI. 

Of  Justice  of  the  Peace,  see  Justice  of  the 
Peace,  IT. 

Of  Mayor,  see  Malicious  Prosecution,  29. 

Of  Military  Officers,  see  Militia,  8-11. 

Of  Recording  Officer,  see  Real  Property,  62. 

Of   School   Teachers,  see   Schools,  II.   d. 

Of  Sheriff,  see  Sheriff,  1-4. 

Of  State  Officer  to  Suit,  see  State,  4-7. 

Of  Regents  of  State  University,  see  State 
Universities,  2. 

Criminal  Liability  Generally,  see  Criminal 
Law,  5. 

Criminal  Liability  for  Neglect  as  to  Ap- 
prentice, see  Apprentices,  2. 

Criminal  Liability  for  Accepting  Bribe  to 
Pass  Ordinance,  see  Bribery,  2. 

Evidence  of  Bribery,  see  Evidence,  1676, 
1677,  1681. 

For  Receiving  Fees  Wrongfully,  see  As- 
sumpsit, 14. 

For  Conspiracy,  see  Conspiracy,  13. 

For  False  Imprisonment,  see  False  Im- 
prisonment, 21. 

For  Erection  of  Pest  House,  see  Hospitals,  4. 

For  Interest,  see  Interest,  I.  f. 

Liability  on  Bond,  see  Bonds,  II.  c. 

Liabilitv  to  Garnishment,  see  Garnishment, 
10-14,  4S-56. 

Who  May  Sue  to  Enforce,  see  Parties,  86, 
91,  92. 

Pleading  as  to,  see  Pleading,  231. 

Sufficiency  of  Answer,  see  Pleading,  515. 

Partial  Invalidity  of  Statute  as  to,  see 
Statutes,  83. 

See  also  Mortgage,  220;  Parties,  191;  Taxes, 
512. 

For  Editorial  Notes,  see  infra,  IV.  §§  13,  14. 

195.  Adding  their  official  designation  to 
their  signatures  under  an  offer  of  reward  for 
the  arrest  of  a  criminal,  by  selectmen  of  a 
town,  does  not  relieve  them  from  individual 


liability.     Brown  v.  Bradlee,  156  Mass.  28, 
30  N.  E.  85,      .  15:  509 

196.  Trustees  of  a  township  are  not  per- 
sonally liable  on  an  order  directed  to  the 
town  clerk,  to  be  paid  out  of  the  township 
fund,  and  signed  by  them  with  the  word 
"trustees"  added  to  their  signature.  Willett 
v.   Young,  82  Iowa,  292,  47  N.  W.  990, 

11:  115 

197.  The  invalidity  of  a  trustees'  order 
given  for  property  purchased  for  a  town- 
ship will  not  make  them  personally  liable 
on  the  order.  Id. 
Negligence  or  misconduct  generally. 

For  Injuries  by  Defective  Street,  see  High- 
ways, IV.  b.  2. 
Liability  of  Oil  Inspector  see  Oil,  3-6. 

198.  Although  a  board  of  street  commis- 
sioners, in  adopting  plans  and  specifications, 
exercise  judicial  and  legislative  powers,  and 
are  not  amenable  to  anyone  except  the 
public  for  any  errors,  negligence,  or  mis- 
feasance in  the  matters  within  their  juris- 
diction, they  become  liable  to  third  persons 
for  their  negligence  or  misfeasance  when, 
after  adopting  plans  and  specifications,  they 
undertake  to  carry  them  out  practically, 
and  do  the  work  themselves  through  agents 
and  servants,  as  in  so  doing,  if  they  are 
acting  as  officers  at  all,  they  are  merely 
ministerial  officers.  Robinson  v.  Rohr,  73 
Wis.  436,   40   N.   W.   668,  2:  366 

199.  A  board  of  street  commissioners  who, 
after  advertising  for  proposals  for  building 
a  bridge  and  accepting  a  proposal  therefor, 
fail  to  enter  into  any  contract,  but,  in  ac- 
cordance with  the  recommendation  of  a 
committee,  undertake  to  perform  the  work 
themselves,  and  carry  it  on  through  their 
superintendent  and  other  persons  employed 
by  them  and  under  the  supervision  of  their 
committee,  are  individually  liable  for  in- 
juries sustained  by  a  person  through  the 
falling  of  a  derrick  in  consequence  of  the 
negligence  of  their  servants.  Id. 

200.  A  deputy  sheep  inspector,  who,  un- 
der a  proclamation  of  the  governor  that 
certain  sheep  shall  be  quarantined  and 
dipped  for  disinfection,  attempts  to  do  the 
dipping,  acts  in  a  ministerial  capacity,  and 
is  liable  for  injuries  caused  by  negligently 
dipping  the  sheep  in  an  improper  bath; 
and  the  fact  that  he  has  some  discretion  as 
to  the  ingredients  of  the  bath  is  immaterial. 
Bair  v.  Struck,  29  Mont.  45,  74  Pac.  69, 

63:  481 

201.  A  member  of  a  board  of  education 
of  a  school  district  in  a  city  having  a  popu- 
lation of  over  1,500,  organized  under  the 
provisions  of  Neb.  Comp.  Stat.  chap.  79, 
subd.  14,  declaring  school  districts  in  such 
cities  to  be  bodies  corporate,  and  prescrib- 
ing the  powers  and  duties  of  boards  of 
education,  is  a  ministerial  officer  within  the 
meaning  of  the  term  as  used  in  Neb.  Crim. 
Code,  §  180,  providing  for  the  punishment 
of  certain  public  officers  for  malfeasance  in 
office.  State  v.  Loechner,  65  Neb.  814,  91 
N.  W.  874,  59:  915 

202.  Damages  cannot  be  recovered,  in  an 
action  against  election  officers,  for  depriva- 
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tion  of  plaintiff's  right,  under  the  laws  of 
Washington  territory,  to  vote  (if  such  right 
existed),  where  the  decision  of  the  board  as 
to  her  right  to  vote  was  controlled  by  and 
followed  a  previous  decision  of  the  supreme 
court  of  the  territory,  which  decision  had 
not  been  reversed  or  overruled,  and  where 
no  rudeness  or  malicious  conduct  on  the 
part  of  the  defendants  is  charged.  Isaacs  v. 
McNeil,  44  Fed.  32.    .  11 :  254 

Use  and  care  of  public  funds. 
Indictment  for  Refusal  to  Pay  Over  Funds, 

see  Indictment,  etc.,  40. 
Evidence   as    to  Loss   of   Money   Not   Paid 

Over,  see  Evidence,  2142. 

203.  Although  members  of  a  town  council 
are  not  liable  for  the  e.xercise  of  their  dis- 
cretion in  voting  upon  measures  before 
them,  yet  where  they  vote  an  appropriation 
for  their  own  benefit,  which  is  paid,  the 
transaction  is  a  conversion  of  trust  funds, 
for  which  each  of  them,  as  well  as  the  mayor 
who  orders  and  the  treasurer  who  makes 
the  payment,  will  be  liable;  and  the  subse- 
quent re-election  of  the  same  parties  to  of- 
fice will  not  affect  their  liabilitv.  Russell 
V.  Tate,  52  Ark.  541,  13  S.  W.  130,      7:  180 

204.  An  officer  is  not  to  be  considered  as 
a  debtor  for  public  funds  in  his  hands  which 
he  has  no  right  to  use  in  any  way  except  for 
the  purposes  of  his  trust ;  and  he  holds  them, 
not  strictly  as  a  special  bailee,  but  as  a 
trustee  clothed  with  legal  duties  and  lia- 
bilities. State  use  of  Overton  County  v. 
Copeland,  96  Tenn.  296,  34  S.  W.  427, 

31:  844 

205.  A  supervisor  is  liable  on  grounds  of 
public  policy  for  public  money  lost  by  the 
failure  of  a  firm  of  private  bankers  with 
whom  he  has  deposited,  although  he  acted 
in  good  faith  and  without  negligence.  Til- 
linghast  v.  Merrill,  151  N.  Y.  135,  45  N.  E. 
375,  34:  678 

206.  A  deposit  of  public  funds  in  a  bank 
of  undoubted  standing  and  reputation  is  not 
negligence  or  want  of  proper  business  pru- 
dence and  caution  on  the  part  of  an  officer. 
State  use  of  Overton  County  v.  Copeland, 
96  Tenn.  296,  34  S.  W.  427,  31 :  844 

207.  The  liability  of  a  county  trustee  who 
gives  a  bond  faithfully  to  perform  the 
duties  of  his  oflBce  and  collect  and  pay  over 
school  taxes  is  fixed,  not  merely  by  the 
terms  of  his  bond,  but  by  the  laws  relating 
to  his  office.  Id. 
Executing  process. 

Of  Officer  Making  Levy,  see  Levy  and  Seiz- 
ure, III.  a. 

Liability  for  Aiding  in  Unlawful  Service  of 
Process,  see  Writ  and  Process,  81. 

See  also  Sheriff,  3. 

For  Editorial  Notes,  see  infra,  IV.  §  13. 

208.  An  order  of  a  criminal  court  in  ex- 
cess of  its  jurisdiction,  directing  the  sheriff 
to  take  the  body  of  a  certain  person  and 
redeliver  him  to  prison  whatever  the  deci- 
sion of  a  certain  court  which  had  jurisdic- 
tion of  the  case  upon  a  habeas  corpus  pro- 
ceeding might  be  as  to  the  legality  of  his 
detention,  is  utterly  void  upon  its-  face,  and 
constitutes    no    protection    to    the    sheriff. 


McLendon    v.    State    use    of    Kennedy,    92 
Tenn.  520,  22  S.  W.  200,  21 :  738 

209.  A  constable  is  not  liable  for  executing 
a  justice's  judgment  merely  because  it  was 
in  excess  of  jurisdiction,  if  the  justice  was 
not  liable.  Thompson  v.  Jackson,  93  Iowa, 
376,  61  N.  W.  1004,  27:92 

210.  To  break  and  enter  a  dwelling  house 
for  the  purpose  of  serving  a  writ  of  replevin, 
after  admittance  has  been  demanded  and 
refused,  constitutes  the  officer  a  trespasser. 
Kelley  v.  Schuyler,  20  R.  I.  432,  39  Atl. 
893,  44:  435 


m.  Officers  De  Facto. 

House  of  Representatives,  see  Legislature,  4. 
Injunction    against    Interference    with,    see 

Injunction,  256. 
Injunction  against  Collecting  Tax  Assessed 

by  De  Facto  Assessor,  see  Injunction, 

358. 
For  Editorial  Notes,  see  infra,  IV.  §  3. 

Who  are  de  facto  oflScers. 

De  Facto  Judges,  see  Judges,  9,  10,  49. 

See  also  supra,  98. 

For  Editorial  Notes,  see  infra,  IV.   §  3. 

211.  An  ofiice  is  deemed  to  be  full  de  facto 
whenever  a  person  elected  has  been  ad- 
mitted to  it,  notwithstanding  the  election 
may,  upon  legal  grounds,  turn  out  to  be  in 
valid,  provided  such  election  is  consistent 
with  an  honest  misapprehension  of  the  law, 
and  not  evidence  of  a  palpable  disregard  of 
its  provisions.  State,  Leeds,  Prosecutor,  v. 
Atlantic  City  (N.  J.  Sup.)  52  N.  J.  L.  332. 
19  Atl.  780,  8:  697 

212.  Where  an  office  exists  under  the  law. 
and  a  person  is  elected  to  fill  such  office,  and 
duly  qualifies  and  enters  upon  the  dis- 
charge of  his  official  duties,  he  is  a  de  facto 
officer,  and  his  acts  are  valid,  notwithstand- 
ing the  fact  that  he  may  not  possess  all  the 
necessary  qualifications  as  prescribed  by 
the  statute  to  fill  such  ofiice.  Morford  v. 
Territory,  10  Okla.  741,  63  Pac.  958,    54:  513 

213.  An  officer  legally  elected  and  quali- 
fied, who  enters  upon  the  duties  of  his  of- 
fice and  afterwards  is  appointed  to  and  ac- 
cepts another  office,  but  in  good  faith  con- 
tinues to  publicly  discharge  the  duties  of 
the  first,  his  term  not  having  expired,  and 
no  successor  having  been  appointed  or 
elected  in  his  stead,  nor  any  adjudication 
made  against  his  title, — is  an  officer  de  facto. 
Oliver  v.  Jersey  City  (N.  J.  Err.  &  App.)  63 
N.  J.  L.  634,  44  Atl.  709,  48:  412 

214.  A  statute,  though  unconstitutional, 
may  give  such  color  to  the  appointment 
of  an  officer  as  to  constitute  him  an  officer 
de  facto.  Walcott  v.  Wells,  21  Nev.  47,  24 
Pac.  367,  9:  59 

215.  One  elected  or  appointed  to  an  of- 
fice under  an  unconstitutional  statute  be- 
fore it  is  adjudged  to  be  so  is  an  officer 
de  facto.  Parker  v.  State  ex  rel.  Powell, 
133  Ind.  178,  32  N.  E.  836,  18:  567 

216.  Disqualification  of  freeholders  elected 
to   prepare  a  city  charter,  based  on   their 
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lack  of  five  years'  residence  in  the  city,  does 
not  prevent  them  from  being  de  facto  of- 
ficers. People  ex  rel.  Hoffman  v.  Hecht,  105 
Cal.  621,  38  Pac.  941,  27:203 

217.  A  person  is  not  a  de  facto  police  com- 
missioner when  he  has  not  the  reputation 
of  being  such,  or  his  acts  and  authority  are 
not  generally  recognized  or  acquiesced  in  or 
such  as  to  lead  men  to  suppose  that  he  is 
such  officer, — especially  where  there  is  a 
rightful  commissioner  who  is  claiming  the 
office.  State  ex  rel.  Rylands  v.  Pinkerman, 
63  Conn.  176,  28  Atl.  110,  22:  653 

218.  So  long  as  a  municipal  officer  at- 
tempted to  be  removed  by  the  council  in  a 
manner  or  at  a  time  not  authorized  by  the 
city  charter  claims  to  hold  the  office,  one  ap- 
pointed by  the  council  to  succeed  him  does 
not  become  an  officer  de  facto  by  the  fact 
that  he  claims  to  have  accepted  the  office. 
Hallgren  v.  Campbell,  82  Mich.  255,  46  N. 
W.  381,  9:408 

219.  A  mere  intruder  who,  without  color 
of  authority,  simply  assumes  to  act  as  an 
officer,  is  not  an  officer  de  facto,  where  the 
public  know  or  ought  to  know  that  he  is 
i\n  usurper;  and  his  acts  are  absolutely  void 
for  all  purposes.  State  ex  rel.  Van  Amringe 
V.  Taylor,  108  N.  C.  196,  12  S.  E.  1005, 

12:  202 

220.  There  can  be  no  officer  or  body  de 
I'acto  where  the  office  is  filled  and  the  duties 
performed  bv  an  officer  or  body  de  jure. 
Re  Gunn,  50  Kan.  155,  32  Pac.  948,      19:  519 

221.  An  officer  or  body  claiming  to  be  such 
(le  facto  cannot  oust  or  destroy  the  power 
of  an  officer  or  body  de  jure  by  taking  par- 
tial possession  of  the  room  where  the  officer 
or  body  de  jure  is  in  possession  and  trans- 
acting business.  Id. 
Validity  of  acts. 

Of  De  Facto  Judges,  see  Judges,  8-12. 
See  also  supra,  167,  212,  219. 

222.  The  official  acts  of  a  de  facto  officer 
cannot  be  collaterally  attacked.  Cleveland 
V.  McCanna,  7  N.  D.  455,  75  N.  W.  908, 

41 :  852 

223.  The  official  acts  of  a  de  facto  officer 
are  recognized  as  valid  on  the  high  ground 
of  public  policy,  and  for  the  protection  of 
those  having  official  business  to  transact; 
and  the  acts  of  such  de  facto  officer  cannot 
be  collaterally  attacked.  Morford  v.  Ter- 
ritory, 10  Okla.  741,  63  Pac.  958,        54:  513 

224.  The  acts  of  a  de  facto  officer  are 
valid  and  binding,  so  far  as  the  interests 
of  the  public  or  third  persons  are  involved. 
Magenau  v.  Fremont,  30  Neb.  843,  47  N.  W. 
280,  9:  786 

225.  The  official  acts  of  an  officer  de  facto 
are  valid,  as  far  as  the  rights  of  third  per- 
sons and  the  public  are  concerned,  unless 
the  defects  in  the  officer's  title  are  notorious, 
and  sufficient  to  overcome  the  apparent  evi- 
dence to  the  contrary ;  but  when  they  see 
a  person  occupying  an  important  public 
office  by  virtue  of  an  election  by  the  people, 
and  publicly  exercising  its  duties  within 
the  period  for  which  he  was  elected,  they 
are  entitled  to  consider  him  to  be  such  of- 
ficer, and  will  be  protected  in  their  rights 


if  they  do  so.     Oliver  v.  Jersey   City    (N. 
J.  Err.  &  App.)  63  N.  J.  L.  634,  44  Atl.  709, 

48:  412 
Right  to  salary. 

Running  of  Limitations  as  to,  see  Limita- 
tion of  Actions,  79. 
For  Editorial  Notes,  see  infra,  IV.  §  3. 

226.  One  claiming  a  salary  must  prove  his 
legal  title  to  the  office;  and  an  officer  de 
facto  and  not  de  jure,  cannot  maintain  an 
action  for  salarv.  Romero  v.  United  States, 
24  Ct.  CI.  331,'  5:  69 
Liability  to  rightful  incumbent  for  salary 

received. 
Payment   to  De  Facto  Officer  as   Aflfecting 
Right  to  Salary,  see  supra,  191-194. 

227.  A  de  jure  officer  may  at  common  law 
recover  the  fees  or  salary  paid  to  a  de  facto 
officer;  and  this  rule  is  in  force  in  Illinois, 
although,  under  the  Constitution,  the  fees  of 
the  office  belong  to  the  county  from  which 
the  salary  is  paid  for  the  discharge  of  the 
duties  of  the  office.  Kreitz  v.  Behrens- 
meyer,  149  111.  496,  36  N.  E.  983,         24:  59 

228.  The  fact  that  a  commission  has  not 
been  issued  to  a  de  jure  officer  will  not  de- 
feat his  right  to  recover  from  a  de  facto 
officer  the  fees  or  salary  received  by  the 
latter,  where  the  term  of  office  has  expired 
before  the  termination  of  the  litigation  as 
to  the  title  to  the  office.  Id. 


IV.  Editorial  Notes. 
a.  In  general;  selection;  tenure. 

§  I.  Generally. 

Right  to  hold  office  as  a  privilege  or  im- 
munity of  a  citizen  of  the 
United  States.     14:580. 

Power  of  legislature  in  respect  to  municipal 
officers.     48:479. 

Judicial  notice  with  respect  to.      4:37.* 

Bribery  of  public  officer.    5:814.* 

Illegal  agreements  for  purchase  of  office  or 
official  influence.    4:683.*, 

§  2.  Who  are. 

Generally.      13:  177. 

Definitions.     17:243. 

What  distinguishes  an  office  from  a  mere 
employment  or  contract. 
17:244. 

Attorneys  as  public  officers.     17:244. 

Attendants   of   courts.      17:  245. 

Clergymen.     17:245. 

Marshals,  sheriffs,  and  their  deputies. 
17:245. 

Keepers  of  public  money.     17:  246. 

Officers  of  public  institutions.    17:  246. 

Officers   of   school    districts.      17:  247. 

Constables.     17:247. 

Tax  collectors.     17:247. 

Members  of  Congress  and  of  the  state  legis- 
lature.    17:247. 

Miscellaneous  instances.     17:247. 

Instances  of  persons  performing  public  du- 
ties who  have  been  held 
not  to  be  public  officers. 
17:249. 

Who  are  city  officers.    14:646. 
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§  3.  De  facto  ofScer. 
De  facto  officer;  who  is.     11:  105.* 
Under  unconstitutional  statute.     21:141. 
De  facto  and   de  jure  distinguished;   right 

to   salary.     13:177.* 
Right  of  officer  de  jure  to  salary  for  period 
during  which  de  facto  of- 
ficer   has     acted    and     re- 
ceived pay.     19:689. 
§.4.  Selection;    appointment;   election;    ac- 
ceptance. 
Bargains  by  candidates;  sale  of  officers.    5: 

217.* 
Validity  of   contracts   tending   to   influence 
election  or  appointment  to 
office.     12:120.* 
Injunction  against  enforcing  contract  to  ob- 
tain office.     48:  842. 
Constitutional    power    of    appoirrt^ent.     8: 

228.* 
Election  of  school  superintendent.     10:  186.* 
Election  of,  as  distinguished  from  appoint- 
ment.    15:  106. 
Appointment  or  election  of  officers  in  case  of 

tie  vote.     47:  563. 
Constitutional  power  of  courts  or  judges  to 

appoint  officers.     16:  737. 
Compelling  citizen  to  accept  office.     24:  492. 
§  5.  Eligibility;  qualifications. 
Disqualified  by  bribery.     5:  217.* 
Incompatibility  of  offices.     5:  853;*  11:613;* 

13:  670.* 
Infants  as  deputy  sherifi's.    13:  721.* 
§  6.  —  Right  of  woman  to  hold  office. 
Distinction  between  the  right  to  hold  elect- 
ive   office    and    right    to 
hold  appointive  office.     38: 
208. 
Right  to  hold  judicial  office.     38:  209. 
Office  of  judge.     38:  209. 
Office  of  justice  of  the  peace.     38:  209. 
Office  of  arbitrator.     38:  210. 
Right   to  hold   legislative   office.     38:  210. 
Right  to  hold  administrative  office.     38:  210. 
When  functions  exercisable  by  deputy, 

generally.     38:210. 
When   functions   exercisable  in   person. 
38:  211. 
SheriflF.     38:  211. 
Overseer  of  the  poor.    38:211. 
Sexton  of  the  parish.    38:  211. 
Commissioner  of  sewers,  fish  com- 
missioner,     forester,      etc. 
38:  211. 
Director  of  the  work -house,  matron, 
medical   superintendent  of 
the    hospital,    member    of 
the   board    of    health,    etc. 
38:  211. 
Superintendent    of    public    instruc- 
tion,   school    director,    in- 
spector, etc.     38:  212. 
Pension     agent,     postmaster,     etc. 

38:   213. 
Clerk  of  the  county  court.    38:  213. 
Master  in  chancery.     38:  213, 
Grand  juror.     38:  214. 
Notary  public.     38 :  214. 
§  7.  Contest  of  title. 

Qiiestion  relating  to  title  to  office  as  Federal 
question.     62:  534. 


Equity  jurisdiction  as  to  contests.     5:  403.* 
Trial  of  title  to  office;   proceedings  to  test 

right.     8:  228.* 
Right  to  try  title  to  office  by  mandamus^ 

3:  56.* 
§  8.  Term;  vacancy;  surrender. 
Term  of  office.     11:  272.* 
First  and  last  days  in  computing  time  in 

case  of.     49:  244. 
Vacancy   in   office   by    failure   to    file  bond 
within  Ihe  time  prescribed. 
16:  140. 
By  death  of  officer  elect  before  his  term 

begins.     14:858. 
By  sickness  of  governor.     25:  613. 
Mandamus    to    compel    surrender   of   office. 

31:  342. 
§  9.  Impeachment;  removal;  resignation. 
Impeachment  of.     7 :  426.* 
Right  to  remove  officers  summarily.     15:95. 
Particular  officers.     15:  96. 
Particular  provisions.     15:  96. 
Implications.      15:  97. 
Where  term  of  office  is  fixed.     15:  97. 
Removals  for  cause.     15:  98. 
Nature  of  proceeding.     15:  99. 
Necessity    of    an    acceptance    to    complete 
resignation    of    an    office. 
23:681. 
Distinction  between  public  and  private 

interests.     23:  681. 
Where  acceptance  is  unnecessary.     23: 

682. 
Effect  of  statute  law.    23:  682. 
What  a  sufficient  acceptance.     23:  683. 

Incompatible   offices.     23:  683. 

I' 

b.  Rights;   powers;   acts;   liabilities. 

§10.  Generally. 

Validity  of  acts  of,  done  on  holidays.     19: 

320. 
When  sheriff  may  act  by  deputy.     3:  440. 
Right  to  inspect  books  of.     27:83. 
Liability  to  public  servants  entering  prem- 
ises in  discharge  of  official 

duties.     46:  81. 
Liability  of  county  for  damages  by  default. 

of.     39:  74. 
Criticism   of   public   person   as   slander.     6: 

680;*  8:  193;*  13:  97.* 
Expression  of  opinion  respecting  officers  a» 

a  libel  or  slander.     28:  672. 

Improper     influence     or    interference     with 

grand  jury  by  officer.    28: 

371. 
§11.    Power  to  act  as  determined  by  place 

of  performance. 
County,  city,  town  boards  and  school  officers^ 

33:  86. 
Courts  and  judges.     33:  87. 
Justice  of  the  peace.     33:  90. 
Notary  public.     33:92. 
Survevor.     33:  92. 
Sheriffs  and  constables.     33:  92. 
At  execution  and  judicial  sales.     33:  92. 
Real  estate.     33:  92. 
Personal  property.     33:  94. 
At  trustees'  sales.     33:  96. 
At  tax  sales.     .33:  96. 
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§  12.  In  whose  name  acts  by  deputy  officers 
to  be  performed. 

Where  both  principal  and  deputy  seem  to 
have  acted.     19:  178. 

Where  the  act  is  in  the  name  of  the  prin- 
cipal alone.     19:  178. 

As  to  where  the  designation  of  the  office  is 
erroneous  or  incomplete. 
19:  178. 

Ab  to  acts  by  a  special  deputy.     19:  179 

Where  the  act  is  in*  the  name  of  the  deputy. 
19:  179. 
As  to   deeds.     19:  179. 
As    to    the    execution    of    process    and 

writs.     19:  180. 
As  to  the  certificates  of  clerks.    19:  181. 

As  to  actions  by  and  against  deputies.  19: 
181. 

§  13.  Liability. 

For  Liability  on  Official  Bond,  see  Bonds, 
IV.,   §   7. 

Of  officer  for  making  an  arrest.     51 :  193. 

Of  infant  as  officer.     57 :  688. 

Personal  liability  of  highway  officers  for 
negligence.    22:  824. 

Liability  of,  for  interest.     15:456;   18:456. 

For  defects  in  abstract  of  title.     22:  99. 

Statement  of  account  of.     27:  821. 

§  14.  —  For  judicial  acts. 

■General  rules.     14:  138. 

Necessity  of  jurisdiction  to  protect  officer. 
14:  139. 
Conclusiveness  of  determination  as  to 

jurisdiction.     14:  140. 
Statutory  limit  of  jurisdiction.     14:  140. 

Issuing  warrants,  attachments,  etc.    14:  142. 

Errors  occurring  after  acquiring  jurisdic- 
tion.    14:  143. 

Enforcement  of  authority;  contempt.  14: 
144. 

Conflicting  with  higher  court.     14:  144. 

Malice  or  impure  motives.     14:145. 

Officiousness;  intermeddling;  corrupt  use  of 
authority.     14:  146. 

Proceedings  after  judgment.     14;  146. 

For  acts  in  excess  of  jurisdiction.     27 :  92. 

§  15.  Contracts. 

Power  of  an  officer  to  contract  with  the  pub- 
lic body  or  municipality 
which  he  represents.  15: 
520. 
Contracts  which  do  not  involve  a  con- 
flict of  interest.  15:  521. 
Statutes  prohibiting  contracts  with  of- 
ficers.    15:  522. 

Power  of  public  officers  to  make  contracts 
binding  on  their  succes- 
sors, or  for  a  term  of 
years.  16:  257. 
For  services  of  teachers,  attorneys,  de- 
positaries. 16:  257. 
Contracts  of  municipalities  for  water, 
gas,  etc.     16:  258. 

Liability    of    public    officers    on    contracts 
made  by  them  for  the  pub- 
lic.    15:  509. 
Instances  and  illustrations.     15:  509. 
Exceptional  cases  where  liability  exists. 

15:   511. 
On    negotiable    paper.     15:  512. 


c.  Fees  and  compensation. 

§16.  Generally. 

Constitutional  prohibition  against  change  of 
salary  during  term  as  af- 
fecting fees.     23:  609. 

Act  fixing  salaries  as  local  or  special  law. 
2:  577. 

Necessity  of  appropriation  for  salary.  13: 
.      178.* 

Compensation  of  supervisor  of  elections. 
10:  224.* 

Right  to  receive  reward.    11:  398.* 

Right  of  officer  de  jure  to  salary  for  period 
during  which  a  de  facto  of- 
ficer has  acted  and  received 
pay.     19:  689. 

Claim  against  state  for  salary.    42:  53. 

Admissibility  of  books  of  account  to  prove 
fees  for  official  services. 
52:  699. 

Assignability  of  unearned  salary.     9:  706.* 

§  17.  Exemption  of  salary. 

Creditors'  bills  and  supplementary  proceed- 
ings.    54 :  566. 

On  the  ground  of  public  policy.     54:  568. 

Statutory  provisions.     54:  570. 

School   teacher's   salary.     54:  572. 

Officers  of  municipal  corporations  in  Ken- 
tucky.    .54:  573. 


OFFICIAL  BALLOTS. 
See  Elections,  11.  b. 


OFFICIAL  BOARD. 


Power  of,  to  Make  Contract,  see  Religious 
Societies,  64. 


OFFSETS. 

In  Condemnation  Proceedings,  see  Damages, 
III.,  1,  6. 

On  Back  of  Ballot,  see  Elections,  207,  213. 

Set-Off  Generally,  see  Set-Off  and  Counter- 
claim. 


OIL. 

Injury  to  Passenger  by  Explosion  of,  see 
Carriers,   222-224,   278. 

Rates  for  Carrying,  see  Carriers,  1115. 

Transportation  of,  as  Interstate  Commerce, 
see  Commerce,  16-20. 

License  on  Sale  of,  see  Commerce,   114. 

Monopoly  as  to,  see  Constitutional  Law,  448. 

Inclusion  of,  in  Deed  of  "Surface"  of  Land, 
see  Deeds,  93. 

Judicial  Notice  of  Gases  from,  see  Evidence, 
65. 

Liability  for  Explosion  of,  see  Explosions 
and  Explosives,  16;  Municipal  Corpora- 
tions, 526,  527. 
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Negligence  in  Keeping  on  StatioH  Platform, 
see   Fires,    1. 

Injunction  against  Taking,  see  Injunction. 
186-193. 

Operation  of  Oil  Refinery  as  Internal  Im- 
provement, see  Internal  Improvements, 
1,  2. 

Rights  of  Life  Tenant  as  to,  see  Life  Ten- 
ants, 52-58. 

As  to  Mines  Generally,  see  Mines,  II.  b. 

Municipal  Regulation  of  Sale  of,  see  Mu- 
nicipal Corporations,  253. 

Negligence  in  Manner  of  Using,  see  Neg- 
ligence,  38. 

Negligence  in  Shipping,  see  Negligence,  47. 

Escape  of,  as  Nuisance,  see  Nuisances,  26. 

•Question  for  Jury  as  to  Negligence  in  Es- 
cape of,  see  Trial,  462. 

Partition  of,  see  Partition,  19.      « 

Pledge  of,  see  Pledge  and  Collateral  Secur- 
ity,   8. 

Proximate  Cause  of  Injury  by,  see  Proxi- 
mate Cause,  32,  33,  111. 

Partial  Invalidity  of  Statute  as  to,  see 
Statutes,   88. 

-Construction  of  Statute  as  to,  see  Statutes, 
448. 

Pumping  Oil  Well  on  Sunday,  see  Sunday, 
15. 

•Question  for  Jury  as  to  Necessity  for  Pump- 
ing on  Sunday,  see  Trial,  157. 

Taxation  of.  see  Taxes,  107. 

Injury  to  Water  by,  see  Waters,  452,  453. 

.  1.  An  oil  company  from  whose  premises 
■crude  petroleum  escapes  during  a  conflagra- 
tion not  shown  to  be  due  to  its  negligence 
is  not  liable  for  injuries  caused  by  an  ex- 
plosion of  a  public  sewer  into  which  the  oil 
was  turned  by  the  municipal  authorities 
after  it  had  left  the  premises  of  the  oil 
•company  and  without  its  knowledge,  for  the 
purpose  of  checking  the  spread  of  the  con- 
flagration. Fuchs  V.  St.  Louis,  133  Mo.  168, 
^1  S.  W.   115,   34   S.   W.  508,  34:  118 

2.  Negligently  permitting  the  leakage  of 
crude  oil  kept  for  fuel  into  the  soil,  and 
-thence  into  a  public  sewer,  will  create  a  li- 
ability for  damages  to  a  bakery  from  gases 
generated  by  the  oil  in  the  sewer  and  es- 
•caping  through  a  manhole, — especially  where 
discharge  into  a  sewer  cannot  be  regarded 
as  invited  by  the  city  or  even  permissive, 
since  an  ordinance  prohibits  the  discharge 
into  a  sewer  of  refuse  drippings  or  no.xious 
liquid  or  other  substance  from  distributing 
pipes  or  gas  conductors.  Brady  v.  Detroit 
Steel  &  S.  Co.  102  Mich.  277,  60  N.  W. 
-687,  26:  175 
Liability    of    inspector. 

3.  The  liability  of  an  inspector  of  illu- 
minating oil,  whose  duties  are  prescribed  by 
statute  and  rules  and  regulations  adopted 
in  accordance  with  statutory  provisions,  for 
injuries  caused  by  insufficient  testing  of 
oil  is  statutory.  Hatcher  v.  Dunn,  102  Iowa, 
411,  71  N.  W.'  343,  36:  689 

4.  Falsely  branding  illuminating  oil,  for 
which  the  statute  makes  the  inspector 
both  civilly  and  criminally  liable,  involves 
intentional  falsehood,  and  not  mere  error 
or  unintentional  wrong.  Id. 


5.  A  state  inspector  of  illuminating  oil 
is  not  liable  for  damages  caused  by  the  ex- 
plosion of  oil  which  has  been  tested  by  him 
and  marked  to  flash  at  a  temperature  which 
is  erroneously  stated  too  high,  if  the  ex- 
plosion was  not  the  result  of  the  erroneous 
marking,  but  resulted  from  use  of  an  unsafe 
lamp.  Id. 

6.  An  inspector  of  illuminating  oil  is  not 
liable  for  injuries  caused  by  the  use  of  oil 
which  he  erroneously  marked  as  of  a  certain 
test,  if  he  used  instruments  furnished  and 
approved  by  the  proper  authorities,  and 
which  he  had  no  reason  to  believe  were  not 
in  good  order,  and  which  he  used  with  due 
care  in  the  manner  prescribed  by  law,  al- 
though by  reason  of  their  use  he  erroneously 
marked  the  temperature  at  which  the  oil 
would  flash,  too  high.  Id. 

Editorial  Notes. 

As  to  Oil  and  Gas  Leases,  see  Mines,  III., 
§§    7-9. 

Covenants    in   oil    lease.     12:  290.* 

As   part  of  realty.     25:  223. 

Pipe  line  as  real  estate  for  purposes  of  tax- 
ation.    15:  299. 


OIL   REFINERY. 
Lien  on,  see  Mechanics'  Liens,  113,   114. 

»  *  » 

OKLAHOMA. 
Common  Law  in,  see  Common  Law,  18. 


OLD  FOLKS'  HOME. 


Validity  of  Agreement  by  Applicant  for  Ad- 
mission to,  see  Contracts,  435. 


♦  •» 


OLEOMARGARINE. 

Interstate  Commerce  in,  see  Commerce,  89, 
117-119. 

Police  Power  as  to,  see  Constitutional  Law, 
1068-1070. 

Sale  of,  see  Food,  5-7. 

Ousting  Corporation  from  Right  to  Manu- 
facture, see  Quo  Warranto,  4,  5. 

Editorial  Notes. 

Regulation    of    traffic   in.     1:52;*    6:633;* 

11:  532.* 
Proceedings    under    oleomargarine    act.     1 : 

52.* 


OMNIBUS. 

Grant  of  Exclusive   Privilege  to,  see   Car- 
riers,  1045-1067. 
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Imputing  Driver's  Negligence  to  Passenger, 

see  Negligence,  263-265. 
See  also  Hacks. 

♦<-♦ 


ONEIDA  COMMUNITY— OPTION. 


ONEIDA  COMMUNITY. 

Property  Rights  of,  see  Associations,  16,  17. 
Withdrawal  or  Expulsion  of  Member  from, 
see  Associations,  22,  23. 


OPENING  AND  CLOSING. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 1116. 
Right  as  to  Generally,  see  Trial,  40-44. 
On  Contest  of  Will,  see  Wills,  132. 


OPIUM. 

Police  Power  as  to  Use  of,  see  Constitutional 

Law,  1083,  1084. 
Criminal   Possession   of,   see   Constitutional 

Law,  1084. 
Action  for  Sale  of  to  Wife,  see  Husband 

and  Wife,  196. 


OPERA. 

License  of,  see  License,  67. 


OPERATING  CONTRACT. 

By    Railroad    Company,    see    Railroads,    16. 
17. 


OPERATION. 


Necessity  of  Husband's  Consent  to,  see  Phy- 
sicians and  Surgeons,  31. 


OPHTHALMOLOGISTS. 

License  of,  see  Physicians  and  Surgeons,  15. 


OPINION. 

As  Part  of  Record  on  Appeal,  see  Appeal 
and   Error,   IV.,  j. 

Right  of  Appellate  Court  to  File  Fuller 
Opinion,  see  Appeal  and  Error,  1246. 

Due  Process  in  Filing  New  Opinion,  see  Con- 
stitutional Law,  813. 

Duty  of  Court  as  to,  see  Courts,  II.  d. 

As  Evidence,  see  Evidence,  VII. 

As  Libel,  see  Libel  and  Slander,  19,  20. 

Weight  of,  see  Evidence,  2202-2206. 

Expression  of,  as  Fraud,  see  Fraud  and  De- 
ceit, III. 

Of  Court  as  Affecting  Judgment,  see  Judg- 
ment, 95,  96. 

Effect  of,  on  Competency  of  Juror,  see  Jurv, 
95-101. 

Given  by  Military  Governor,  Conclusiveness 
of,  see  Penalties,  7. 


OPPOSITE  PROPRIETORS. 

Rights  of,  as  to  Waters,  see   Waters,  200,. 
233-236,  281. 


OPTION. 

Effect    of,    on    Negotiability    of    Note,    see 

Bills  and  Notes,  63-69. 
To  Declare  Mortgage  Due  on  Default,   see 
Bills   and  Notes,   273,   274. 

For   Purchase  of   Bonds,   see   Syndicate,   4. 
Due  Process  in  Prohibition   of,  see  Consti- 
tutional Law,  747. 

Necessity  of  Consideration  for,  see  Con- 
tracts, 31. 

Memorandum  of,  see  Contracts,  212. 

Time  as  Essence  of,  see  Contracts,  305. 

Construction  of,  see  Contracts,  349. 

As  to  Delivery  of  Property  between  Speci- 
fied Dates,  see  Contracts,  652. 

Sufficiency  of  Performance  of  Contract  to 
Obtain,    see    Contracts,    701. 

Validity  of  Option  Contract,  see  Contracts, 
I.  d;  III.  d;  VIII.  §  37;  Corporations, 
144. 

To  Purchase  Corporate  Stock,  see  Corpora- 
tions, 430-438. 

Of  Vendor  in  Conditional  Sale,  see  Election 
of  Remedies,  48. 

Last  Day  of.  Falling  on  Holiday,  see  Hol- 
idays, 6. 

To  Rebuild,  see  Insurance,  887,  888,  1097- 
1099,   1153,   1243. 

Of  Lessee  to  Purchase,  see  Landlord  and 
Tenant,  9. 

To  Renew  Lease,  see  Landlord  and  Tenant, 
49. 

To  Redeem  Lease,  see  Landlord  and  Tenant, 
56,  57. 

As  to  License  Tax,  see  License,  37. 

Of  Employee  to  Quit  Work,  see  Master  and 
Servant,   47. 

For  Purchase  of  Land  by  Partners,  see  Part- 
nership,  97. 

Passing  of  Title  on,  see  Sale,  13. 

Specific  Enforcement  of,  see  Specific  Per- 
formance,   11,   16,    17. 

To  Street  Railway  Company,  see  Streei 
Railways,  36. 

Exercising  by  Tender,  see   Tender,  3. 

Question  for  Jury,  as  to,  see  Trial,  216. 

Editorial  Notes. 

As  to  Validity  of  Wagering  Contracts,  Gen- 
erally, see  Contracts,  VIII. 
§  37. 
I  Rights  conferred  by  a  "refusal"  or  "option." 
21 :  127. 


OR— ORDINANCES. 
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128. 


21: 


The  contract  and  its  validity.    21:  127. 

The    early    English   doctrine.      21: 
127. 

Modern  views  of  the  subject.     21: 
127. 

Acceptance  of  an  offer  makes  a  con- 
tract.    21:  128. 

Offer  may  be   withdrawn.     21 

What  is  an   option.     21:128. 

Effect    of    option.     21:  129. 

Necessity     of     consideration. 
129. 

Effect   of   writing.     21:  129. 

Time  and  manner  of  accepting  of- 
fer.    21 :  129. 

Time    for    performance.     21:  130. 

Retraction  of  offer.     21 :  130. 

Effect   of  possession   under  option. 
21:  130. 
Enforcement  of  option.    21 :  130. 

Enforcement    of    contract    not    to 
withdraw.     21:131. 

Enforcement     of     completed     con- 
tract.    21:  131. 

What  is  an  acceptance.     21:  131. 

Necessity  for  a  consideration.     21: 
131. 

Enforcement  against  third  person. 
21 :  132. 

No  relief  prior  to  acceptance.    21: 
132. 

The     contract     must     be    specific. 
21:132. 

Action    for   breach   of   option   con- 
tract.    21 :  132. 

Effect  of  option  to  repudiate.    21: 
132. 
Transferability  of  option.    21:  133. 


ORCHESTRA. 

Trade  Name  of,  see  Injunction,  458;  Trade 
Name,  21. 


OR. 


Meaning   of,   see   Contracts,   275;    Corpora- 
tions, 133. 


ORAL  ARGUMENTS. 


On  Appeal,  Waiver  of  Right  to,  see  Appeal 
and  Error,  359,  360. 


♦  *» 


ORAL  CONTRACTS. 

Specific   Enforcement  of,   see   Specific  Per- 
formance, I.  b. 
In  General,  see  Contracts,  I.  e. 


ORAL  EVIDENCE. 


See   Evidence,  III.;    VI. 


ORANGE  TREES. 


ORDER. 

As  Part  of  Record  on  Appeal,  see  Appeal 
and  Error,  IV.  k. 

In  General,    see   Motions   and  Orders,  TI. 

For  Publication,  see  Writ  and  Process,  11.  c. 

Assignment    of,    see    Assignment,    II. 

For  Wages,  Due  Process  as  to,  see  Constitu- 
tional   Law,    724-726. 

Against  Coimty,  see  Counties,  53,  54. 

Forgery  of,  see  Forgery,   13,   14. 

Mandamus  to  Compel  Payment  of,  see  Man- 
damus,  77. 

Redemption  of,  see  Master  and  Servant,  24, 
25. 

Issued  by  D«  Facto  Town,  see  Municipal 
Corporations,  34. 

Liability  of  Town  Trustees  on,  see  Officers, 
196,   197. 

Editorial  Notes. 
Order  as  note.     3:  50.* 


ORDER  OF  PROOF. 


On  Probate  of  Will,  see  Wills,  130,  131. 
See  also  Trial,  20-26. 


ORDINANCE   OF    1647. 

Rights  in  Waters  of  Great  Pond  under,  see 
Waters,  70-73,  106. 


ORDINANCE  OF  1787. 

As  to  Lands  of  Indians,  see  Indians,  4,  5. 

1.  The  ordinance  of  1787,  passed  by  the 
congress  of  the  confederation  of  the  govern- 
ment of  the  Northwest  territory,  has  no 
force  in  Illinois  except  so  far  as  its  prin- 
ciples are  embodied  in  the  state  Constitu- 
tion. Dixon  V.  People,  168  111.  179,  48  N. 
E.  108,  39:  116 

2.  The  United  States  ordinance  of  July 
13,  1787,  for  the  government  of  the  North- 
west territory,  became  obsolete,  and  ceased 
to  have  any  operative  force  in  Wisconsin, 
after  that  state  came  into  the  Union,  ex- 
cept as  its  provisions  were  subsequently  vol- 
untarily adopted  by  her.  State  ex  rel. 
Adams  County  v.  Cunningham,  81  Wis.  440, 
51  N.  W.  724,  15:  561 


ORDINANCES. 


Freezing  of,  in  Transit,  see  Carriers,  771. 


Constitutionality  of,  as  to  Equal  Protection 
and  Privileges,  see  Constitutional  Law, 
II.  a. 
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ORE—OWNERSHIP. 


Rule  of  Decision  as  to  Construction  and 
Constitutionality  of,  see  Courts,  506- 
510. 

Estoppel  to  Deny  Validity  of,  see  Estoppel, 
7,  8. 

Judicial   Notice  of,   see  Evidence,   11. 

Presumption  and  Burden  of  Proof  as  to, 
see  Evidence,   200-205. 

Admissibility  of,  in  Evidence,  see  Evidence, 
IV.  b. 

Parol  Evidence  of  Consideration,  see  Evi- 
dence, 1196. 

Effect  of  Invalidity  of,  on  Liability  for 
False  Imprisonment,  see  False  Imprison- 
ment, 31. 

Injunction  against  Passage  or  Enforcement 
of,  see  Injunction,  317-332. 

As  to  Licenses,  see  License,  II. 

Assumption  of  Risk  of  Violation  of,  see 
Master  and  Servant,  307,  337. 

Proximate  Cause  of  Injury  by  Violation  of, 
see   Proximate  Cause,  IX. 

As  Synonymous  with  By-Laws,  see  Munic- 
ipal Corporations,  73a. 

In  General,  see  Municipal  Corporations,  II.  c. 

Pleading  as  to,  see  Pleading,  22,  84. 

For  Street  Improvement,  see  Public  Im- 
provements,  I. 

Editorial   Notes. 

In  General,  see  Municipal  Corporations,  IV. 

§7. 
How  far   proceedings   for  violation   of,  are 

deemed     prosecutions     for 

crime.     33:  33. 

♦  >» 


ORE. 

Trover  for,  see  Trover,  9. 
♦-•-♦ — 


ORIGINAL  PACKAGES. 

Interstate  Commerce  in,  see  Commerce,  IV. 
b;  V.  §  7. 


ORPHANS. 

Education  of,  as  a  Charitable  Purpose,  see 
Charities,  24. 


ORPHANS'  COURT. 


Power  of  Legislature  as  to,  see  Courts,  244. 

Jurisdiction  of,  see  Courts,  307. 

Special  Legislation  as  to,  see  Statutes,  386. 


ORPHANS'  HOME. 


Exemption   of,    from   Taxation,   see    Taxes, 
272. 


OSTEOPATHY. 

Due  Process  of  Law  as  to,  see  Constitutional 
Law,  677. 

Discrimination    as    to,    see    Constitutional 
Law,    508-509. 

Opinion  Evidence  as  to  Correctness  of  Treat- 
ment, see  Evidence,  1286. 

Practise  of,  see  Physicians  and  Surgeons,  L 
b,  3. 

^>» 

OUSTER. 

By  Cotenant,  see  Adverse  Possession,  I.  f; 
IV.  §  3;  Limitation  of  Actions,  134. 


OVEN. 

As  Fixture,  see  Fixtures,  31-35. 
As  Nuisance,  see  Nuisances,  25. 


OVERCHARGE. 


By  Carrier,  see  Carriers,  1018,  1070,  1073, 

1074. 
Right  to  Recover  Back,  see  Carriers,   1018. 


OVERDRAFT. 


Estoppel  as  to,  see  Estoppel,  84. 
See  also  Banks,  89,  97,  98,  261,  268. 


♦  •» 


OVER-EXERTION. 

By  Insured,  see  Insurance,  1051,  1052. 

♦-*♦ 

OVERFLOW. 

Liability  for,  see  Waters,  II.  d. 
Measure    of    Damage    for    Injury    by,    see 
Damages,  III.  k,  3. 


OVERRULING. 

Of  Decision,  see  Courts,  471,  472. 


OWNERSHIP. 


Presumption    and   Burden    of   Proof  as   to, 

see  Evidence,  II.  k,  2. 
Evidence  of,  see  Evidence,  1482,  1655. 
Sufficiency  of  Proof  of,  see  Evidence,  XII.  e. 
Variance  in  Proof  as  to,  see  Evidence,  2420. 
Of  Railroad  Ticket,  see  Carriers,  1021. 
Of  Property  Insured,  see  Insurance,  III.  e, 

1,  6. 
Allegations  as  to,  see  Pleading,  II.  g. 


OYSTERS— PARDON. 
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OYSTERS. 

Restricting  Shipment  from  State,  see  Com- 
merce,   79,    80. 

Cotenancy  in  Oyster  Bed,  see  Cotenancy,  14. 

In  General,  see  Fisheries,  III.;  IV.  §  3. 

Uniformity  of  License  on  Business  of,  see 
License,    130. 


Title  of  Statute  as  to,  see  Statutes,  179^ 
180,  277. 

Tax  on  Sales  of,  see  Taxes,  49,  50,  130, 

Validity  of  Statute  as  to  Tax  on,  see  Stat- 
utes,  62,   63. 

Designation  of  Place  for  Planting,  see  Wa- 
ters,   111. 


PAID-UP  POLICY. 

See  Insurance,   III.  c. 


PAID-UP  STOCK. 


In  Loan  Association,  see  Building  and  Loan 
Associations,   8. 

Liability  of  Stockholder  on,  see  Corpora- 
tions, 535,  564. 

Validity  of  Issuance  of,  see  Corporations, 
653. 


PAINTING. 


Bailment  of,  see  Bailment,  8,  23;  Contracts, 
37. 

Effect  of  Exhibition  of,  on  Right  to  Copy- 
right, see  Copyright,  13. 


PALACE  CAR. 


Duty  as  to  Passenger  on,  see  Carriers,  594. 
Evidence  as  to  Contract  Under  which  Car  is 

Operated,  see  Evidence,  2097. 
Porter   of,   as   Fellow   Servant,   see   Master 

and  Servant,  503. 


PAMPHLETS. 
Right  to  Use,  see  Engraver. 


■♦•» 


PANEL. 
Of  Jurors,  see  Jury,  II. 
♦  *  » 


PAPERS. 

Compelling  Production  of,  see  Discovery  and 

Inspection,  9. 
See  also  Newspaper. 


PARADES. 

Arrest  for  Obstructing,  see  Arrest,  22,  31. 

Carrying  Weapons  on,  see  Carrying  Weap- 
ons,  3. 

Equal  Protection  and  Privileges  as  to,  see- 
Constitutional  Law,  350,  351. 

Municipal  Regulation  of,  see  Municipal  Cor- 
porations, 142-144. 

By  Salvation  Army,  see  Salvation  Army. 

1.  A  military  parade  must  be  one  author- 
ized by  law  in  order  to  render  a  citizen- 
amenable  to  Ga.  Code,  §  1103t/,  for  wilfully 
disturbing  or  interrupting  the  parade  by 
obstructing  the  street.  White  v.  State,  99' 
Ga.  16,  26  S.  E.  742,  37:  642" 

2.  A  military  parade  must  be  held  at  a 
time  appointed  by  the  rules  of  the  company 
or  battalion  parading,  or,  in  the  absence  of 
such  rules,  by  an  order  of  its  commanding 
officer,  in  order  to  justify  the  arrest  of  a 
person,  under  Ga.  Code,  §  1103i/,  for  dis- 
turbing or  interrupting  the  parade.  Id. 

3.  The  exclusive  use  of  a  public  highway 
cannot  be  appropriated  by  any  body  of  men; 
for  a  parade  without  express  legislative  au- 
thority. Id.. 

Editorial  Notes. 

Delegation  of  power  to  regulate.     20:  721. 
In  street.     19:  858. 

Municipal  control  over,  as  nuisance  in  street.. 
39:  672. 


PARALLEL  RAILROADS. 

Illegal  Consolidation  of,  see  Conspiracy,  174- 

177. 
Judicial  Notice  as  to,  see  Evidence,  81. 


PARCELS. 

Right  to  Take,  on  Train,  see  Carriers,  II.  a, 
12,  c. 

Sale  of  Mortgaged  Property  in,  see  Mort- 
gage, VI.  g,  3. 


PARDON. 

As  Defense  against  Disbarment  of  Attorney, 

see  Attorneys,  32. 
As  Affecting  Forfeited  Bail  Bond,  see  BaiS 

and  Recognizance,  11. 


PARENT  AND  CHILD,  I. 


Validity  of  Agreement  to  Withdraw  Oppo- 
sition to,  and  Secure,  see  Contracts, 
494. 

Right  to  Produce  without  Pleading,  see 
Criminal  Law,  127. 

Suspension  of  Sentence  as,  see  Criminal 
Law,  243. 

fn  General,  see  Criminal  Law,  IV.  h. 

Partial  Invalidity  of  Statute  as  to,  see 
Statutes,  91. 

Editorial  Notes. 

§  I.  Generally. 

As  affecting  enhanced  punishment  for  later 

offense.     34:402. 
As  affecting  justification  in  libel  or  slander. 

21:  503. 
Effect  of  pardon  of  husband  or  wife  upon 
marriage  relation.    31:519. 
§  2.  Conditional. 
Generally.    14:286. 
What  conditions  allowable.     14:  287. 
Acceptance  of  condition.    14:  287. 
Compliance  with  conditions.     14:  287. 
Breach  of  condition.     14:  288. 
How  forfeiture  enforced.     14:  288. 
§  3.  Effect  of,  on  fine,  forfeiture,  or  costs. 
On  fines  and  forfeitures.    15:  395. 

In  general;  as  to  government.     15:  395. 

As  to  third  persons;   informers;   prose- 
cutors.    15:  395. 
On  costs.     15:  396. 

Before  sentence.     15:  396. 

After  sentence.     15:  396. 
§  4.  Legislative  power  to  grant  pardon  01 

amnesty. 
After   conviction.     34:  251. 
Before    conviction.     34:  252.  . 
Incidental  or  implied  pardon.     34:  254. 


PARENT  AND  CHILD. 

L  Relation;  Rights  and  Obligations  Gener- 
ally. 
II.  Legitimation. 

III.  Adoption. 

IV.  Editorial  Notes. 

Signing  of  Apprenticeship  Agreement  by, 
see  Apprentices,  1. 

Parent's  Liability  for  Advising  Separation 
from  Wife,  see  Husband  and  Wife,  220, 
221. 

Sale  or  Mortgage  of  Infant's  Real  Estate, 
see  Infants,  II.;  IV.  §  10. 

Insurable  Interest  in  Life  of  Parent,  see  In- 
surance, 158-164. 

Negligence  of  Parents  Contributing  to  In- 
jury of  Child,  see  Negligence,  202,  213- 
216;  HL  §  10. 

Imputing  Parent's  Negligence  to  Child,  see 
Negligence,  IT.  e,  2;  III.  §  13. 

Child  Taking  Settlement  of  Father,  see  Poor 
and  Poor  Laws,  11. 

Release  of  Master  by  Father  of  Minor 
Servant,   see   Release,   17. 

Com"iil«ory  Education  of  Child,  see  Schools, 
9,  10. 


I.  Relation;  Rights  and  Obligations  Gener- 
ally. 

Duty  to  Pay  Fare  of  Child,  see  Carriers, 
584. 

Right  of  Action  for  Death  of  Parent,  see 
Death,  32-35. 

Right  of  Action  for  Death  of  Child,  see 
Death,  20-31. 

Parent's  Recovery  for  Unlawful  Sale  of 
Liquor  to  Son,  see  Intoxicating  Liquors, 
165. 

Father's  Right  of  Action  for  Seduction  of 
Daughter,  see  Seduction,  4-6;  III. 

Infant's  Right  of  Action  on  Promise  to 
Father,  see  Parties,  68. 

Power  of  Infant  to  Change  Domicil,  see  In- 
fants, 52. 

Right  of  Child  in  Homestead  of  Parent,  see 
Homestead. 

Disabilities  and  Liabilities  of  Infants  Gener- 
ally, see  Infants,  I.  d;  IV.  §§  6-9. 

1.  The  rights  of  a  parent  are  not  in- 
fringed by  a  law  compelling  the  education 
of  children.  State  v.  Bailey,  157  Ind.  324, 
61  N.  E.  730,  59:435 

2.  A  father  is  not  liable  for  services  ren- 
dered in  tutoring  during  vacation  time  his 
minor  son  who  lives  with  and  is  supported 
by  him,  where  the  father  is  not  consulted 
about  and  does  not  consent  to  the  employ- 
ment. Peacock  v.  Linton,  22  R.  I.  328,  47 
Atl.  887,  53:  192 
Emancipation. 

Evidence  of  Intent  as  to,  see  Evidence,  1403. 

Consideration  for  Conveyance  to  Eman.ei- 
pated  Children,  see  Fraudulent  Con- 
veyances, 14. 

Father's  Liability  for  Services  of  Physician 
after,   see  Infants,   15. 

By  Marriage,  see  Marriage,  29. 

For  Editorial  Notes,  see  infra,  IV.  §  1. 

3.  A  writing  is  unnecessary  to  evidence 
the  emancipation  of  an  infant,  but  that  may 
be  implied  from  circumstances.  Flynn  v. 
Baisley,  35  Or.  268,  57  Pac.  908,  45:  645 
Earnings  of  emancipated  child. 

Infant    Husband's    Right    to    Earnings,    see 

Husband  and  Wife,  1. 
Wages  of  Infant  Employee    Generally,    see 

Infants,  59,  60.        • 
See  also  Parties,  26. 

4.  The  earnings  of  a  minor  child  who  has 
been  emancipated  in  good  faith  by  his  fa- 
ther cannot  be  reached  by  the  father's  cred- 
itors. Flynn  v.  Baislev,  35  Or.  268,  57  Pac. 
908,  '  45:  645 
Support. 

Support  of  Infant,  see  Infants,  I.  b. 

Support  of  Children  after  Divorce,  see  Di- 
vorce and  Separation,  VTI. 

Consideration  for  Promise  to  Support  Bas- 
tard Child,  see  Contracts,  75. 

Parent's  Right  of  Action  on  Contract  for 
Support  of  Child,   see  Parties,  25. 

Trust  for  Support  of  Children,  see  Trusts, 
138. 

Duty  to  Furnish  Medical  Attendance  to 
Minors,  see  Constitutional  Law,  1095; 
Infants,  11-14. 
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Construction    of  Contract    for    Support    of 

Parent,  see  Contracts,  340. 
Consideration   for  Son's  Agreement  to   Re- 
imburse Town  for,  see  Contracts,  59,  60. 
Contract    for    Parent's    Support,    see    Real 

Property,  6. 
Promise  by  Overseer  of  Poor  to  Aid  in,  see 

Poor  and  Poor  Laws,  5. 
Costs  in  Proceedings  to  Compel,  see  Costs 

and  Fees,  1. 
Estoppel  as  to,  see  Estoppel,  111. 
As  to  Custody  of  Children,  see  Infants,  I.  b; 

IV.  §§  3-5. 
•Contract  for  Transfer  of  Parental  Control, 

see  Contract?,  434. 
Mother's  Contract  for  Disposition  of  Child, 

see  Husband  and  Wife,  25. 
For  Editorial  Notes,  see  infra,  IV.  §  3. 

5.  The  duty  of  the  children  of  j)oor  per- 
sons to  maintain  them  to  the  extent  of  their 
ability,  under  Dak.  Comp.  Laws,  §  2612,  al- 
though no  mode  of  procedure  for  enforcing 
It  is  prescribed,  makes  such  children  liable 
to  the  county  when  it  has  furnished  neces- 
sary support  to  an  indigent  and  helpless 
parent.  McCook  County  v.  Kammoss,  7  S. 
D.  558,  64  N.  W.  1123,  31:  461 

6.  The  mere  imposition  upon  a  person,  of 
A  statutory  obligation  to  support  his  moth- 
er, does  not  carry  with  it  a  right  to  de- 
termine where  the  support  shall  be  fur- 
nished. Condon  v.  Pomroy-Grace,  73  Conn. 
fi07,  48  Atl.  756,  53:  696 

7.  A  daughter's  willingness  to  provide  in 
her  home  a  comfortable  bed  and  sufficient 
food  for  her  indigent  mother  is  not  con- 
•cjusive  of  absence  of  neglect,  within  the 
meaning  of  a  statute  authorizing  the  court 
to  interfere  in  case  of  neglect,  where  the 
provision  is  coupled  with  such  harsh  treat- 
ment from  the  daughter  as  justly  compels 
its  refusal.  Id. 
Counsel  fees. 

8.  A  father  is  not  bound  to  supply  his 
infant  daughter  with  counsel  fees  to  pros- 
ecute an  action  for  damages  for  an  indecent 
assault  on  her.  Crafts  v.  Carr,  24  R.  I.  397, 
53  Atl.  275,  60:  128 
Action  by  child  against  parent. 

As  to  Actions  by  Children  Generally,  see  In- 
fants, III. 

Child's  Right  of  Action  for  Rape  Committed 
by  Father,  see  Rape,  8. 

9.  A  minor  child  who,  though  married,  has 
separated  from  her  husband  and  resumed 
lier  relations  with  her  mother,  cannot  main- 
tain an  action  against  the  latter  for  per- 
sonal injuries  suffered  by  the  latter's  tort. 
Hewlett  v.  George,  68  Miss.  703,  9  So.  885, 

13:  682 

10.  A  child  has  no  right  of  action  to  recov- 
er damages  against  his  father  and  step- 
mother for  cruel  and  inhuman  treatment  in- 
flicted upon  him  by  the  latter  with  the  con- 
sent of  the  former.  McKelvey  v.  McKelvey, 
111  Tenn.  388,  77  S.  W.  664,  64:991 

11.  A  father  who  collects  rents  of  prop- 
erty purchased  and  paid  for  by  him,  but 
conveyed  to  his  minor  children  on  his  re- 
quest, is  liable  to  account  to  them  therefor, 
although  the  statute  (Sand.  &  H.  [Ark.] 
Dig.    §    3568)    gives    him,    as   their   natural 
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guardian,  the  custody  of  their  estate,  and 
provides  that  "when  such  estate  is  not  de- 
rived from  the  person  acting  as  guardian 
such  parent  shall  give  security  and  account 
as  other  guardians,"  as  this  does  not  repeal 
so  much  of  the  common  law  as  gave  the 
minor  child  the  right  to  the  rents  and 
profits  arising  from  property  given  him  by 
his  parents.  Rhea  v.  Bagley,  63  Ark.  374, 
38  S.  W.  1039,  36:  86 

Father's  liability  for  torts  of  child. 

12.  A  father  is  never  liable  for  the 
wrongful  acts  of  his  minor  son  which  are 
not  committed  with  the  father's  consent  or 
in  connection  with  the  father's  business. 
Smith  V.  Davenport,  45  Kan.  423,  25  Pac. 
851,  11:429 

13.  A  parent  who  permits  his  child  to 
have  possession  of  a  deadly  weapon,  when 
from  youth  or  mental  weakness  or  the  use 
of  intoxicants  he  is  incompetent  to  be  in- 
trusted with  it,  and  the  parent  knows  the 
danger,  or  in  the  exercise  of  reasonable  care 
should  know  it, — will  be  liable  for  injuries 
inflicted  upon  other  persons  by  the  child's 
discharge  of  the  weapon.  Meers  v.  Mc- 
Dowell, 110  Ky.  926,  62  S.  W.  1013,     53:  789 

14.  A  father  is  not  liable  for  injury 
caused  by  the  wrongful  act  of  his  minor 
son,  who,  while  sprinkling  his  father's  lawn, 
mischievously  turned  the  hose  on  a  horse 
standing  in  front  of  the  premises,  frighten- 
ing him  so  that  he  broke  loose  and  ran 
away.  Evers  v.  Krause  (N.  J.  Err.  &  App.) 
70  N.  J.  L.  653,  58  Atl.  181,  66:  592 

15.  A  father  is  not  liable  for  a  tort  of  his 
minor  child,  with  which  he  was  in  no  way 
connected,  which  he  did  not  ratify,  and  from 
which  he  did  not  derive  any  benefit.  Chas- 
tain  V.  Johns,  120  Ga.  977,  48  S.  E.  343, 

66:  958 
Recovery  by  mother  for  injury  to  child. 
Amount  of  Parents'  Recovery  for  Injury  to 

Child,  see  Damages,  305,  306. 
Mother's  Right  to  Bring  Action,  see  Parties, 

14,  14a. 
16-17.  A  mother  is  not  entitled  to  damages 
for  injuries  to  a  minor  child,  the  care  and 
custody  of  which  have  been  given  to  her 
by  a  divorce  decree,  where  the  father  is 
still  charged  with  the  duty  of  supporting 
the  child.  Keller  v,  St.  Louis,  152  Mo.  596, 
54  S.  W.  438,  47:  391 


II.  Legitimation. 

Decree  for  Adoption  of,  see  infra,  46. 
Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

I.  c. 
Right  of  Action  for  Death   of  Illegitimate 

Child,  see  Death,  29-31. 
Right  of  Illegitimate  Children  to  Inherit,  see 

Descent  and  Distribution,  I.  c. 

18.  The  California  statute  of  1850,  and 
the  statute  of  1870  in  reference  to  the 
adoption  of  illegitimate  children  are  to  be 
strictly  construed;  but  the  provisions  of  the 
Code  on  that  subject  are  to  be  liberally  con- 
strued, when  applied  to  acts  of  the  putative 
father  done  since  the  adoption  of  the  Codes. 
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Re  Jessup's  Estate,  81  Cal.  408,  21  Pac.  976, 
22  Pac.  742,  6:  594 

19.  Acknowledgment  of  an  illegitimate 
child  by  the  father  need  not  be  made  for 
the  express  purpose  of  admitting  the  child 
to  heirship,  under  1  Ballinger's  (Wash.) 
Anno.  Codes  &  Stat.  §  4624,  providing  that 
every  illegitimate  child  shall  be  considered 
as  an  heir  to  the  person  who  shall,  in  writ- 
ing signed  in  the  presence  of  witnesses, 
have  acknowledged  himself  to  be  the  father 
of  the  child,  and  a  collateral  acknowledg- 
ment, in  proper  form — as,  by  allegations  in 
a  sworn  pleading  and  affidavits  in  legal 
proceedings, — is  sufficient.  Re  Rohrer,  22 
Wash.  151,  60  Pac.  122,  50:  350 

20.  In  the  .absence  of  written  acknowledg- 
ment attested  by  competent  witnesses,  an 
illegitimate  child  can  be  adopted  by,  and 
given  a  right  of  inheritance  in  the  estate  of, 
the  father,  only  bj-  the  father's  "publicly 
acknowledging  it  as  his  own,  receiving  it  as 
such,  with  the  consent  of  his  wife,  if  he  is 
married,  into  his  family,  and  otherwise 
treating  it  as  if  it  were  a  legitimate  child." 
"Public  acknowledgment"  requires  that  he 
should  have  held  the  child  out  to  his 
relatives,  friends,  acquaintances,  and  the 
world  as  his  child.  Re  Jessup's  Estate,  81 
Cal.  408,  21  Pac.  976,  22  Pac.  742,        6:  594 

21.  Secret  and  clandestine  maintenance  of, 
or  contributions  to  the  support  of,  an  ille- 
gitimate child  kept  outside  the  circle  of  the 
father's  daily  association,  never  allowed  to 
hear  his  name,  never  visited  by  the  father 
at  the  place  of  its  abode,  never  entertained 
by  the  father  at  his  own  place  of  abode, 
the  father  denying  its  paternity  to  his 
relatives,  and  concealing  it  from  his  busi- 
ness and  daily  associates, — will  not  consti- 
tute adoption,  or  establish  a  right  of  inherit- 
ance in  the  estate  of  the  father,  even-  though 
the  father  may  have,  in  the  presence  and 
hearing  of  the  child's  nurse,  and  of  a  few 
persons  with  whom  he  was  brought  in  con- 
tact in  connection  with  providing  for  the 
wants  of  the  child,  spoken  of  it  as  "my 
boy,"  or  "my  son."  Id. 

22.  A  bastard  child  is  received  into  the 
father's  family  as  far  as  is  necessarj^  to 
comply  with  Cal.  Civ.  Code,  §  230,  for  the 
purpose  of  making  it  legitimate,  where  he 
publicly  and  proudly  acknowledges  the  child 
as  his.  and  has  her  picture  on  the  wall  of 
his  room,  and  causes  her  to  be  named  and 
baptized  with  his  family  name,  although 
the  child  is  in  a  foreign  country  where  she 
was  born,  if  the  father  has  no  wife  and  no 
kin  except  in  a  collateral  line,  and  they  are 
all  in  a  foreign  country,  and  he  lives  in  a 
lodging-house  with  a  mistress,  except  when 
stopping  in  a  log  house  in  the  mountains. 
Blvthe  V.  Avres,  90  Cal.  532.  31  Pac.  915, 

19:40 

23.  A  "competent  witness"  in  whose  pres- 
ence an  acknowledgment  of  an  illegitimate 
child  must  be  signed  in  order  to  constitute 
the  child  an  heir  under  Cal.  Civ.  Code,  § 
13S7,  need  not  be  an  attesting  or  subscrib- 
ing  witness.  Id. 

24.  A  letter  to  an  illegitimate  child  begin- 


ning, "My  darling  child,"  and  ending,  "From 
your  loving  father;"  and  one  to  the  child's 
grandfather,  requesting  the  child  to  be  bap- 
tized with  the  father's  name  and  brought  up 
in  a  specified  church,  being  signed  in  the 
presence  of  a  competent  witness, — constitute 
a  sufficient  acknowledgment  of  the  child  to 
make  her  an  heir,  under  Cal.  Civ.  Code,  § 
1387,  although  the  letters  contain  no  recital 
of  the  fact  that  the  child  is  illegitimate.   Id. 

25.  The  bastard  child  of  a  domiciled  citi- 
zen may  be  made  a  legitimate  child  under 
Cal.  Civ.  Code,  §  230,  by  the  father's  public 
acknowledgment  and  adoption  as  such,  al- 
though the  mother  has  always  been  domi- 
ciled in  England,  w'here  the  child  was  begot- 
ten and  born  and  continued  to  live  until 
after  the  father's  death.  Id. 

26.  An  illegitimate  child  is  treated  as  a 
legitimate  child  within  the  meaning  of  Cal. 
Civ.  Code,  §  230,  although  not  provided  for 
very  liberally  or  as  the  majority  of  men  in 
the  same  financial  circumstances  would  or 
should  treat  their  children,  if  the  treatment 
is  as  ■  good  as  the  father  himself  would 
naturally  give  his  legitimate  child.  Id. 

27.  An  illegal  marriage  of  the  parents  of 
an  illegitimate  child,  after  a  void  divorce 
obtained  by  one  of  them  in  that  state,  does 
not,  under  the  California  statute  legitimat- 
ing children  born  out  of  wedlock  by  the 
subsequent  marriage  of  their  parents,  legiti- 
mate such  child  so  as  to  entitle  him  to  set 
up  a  claim  in  competition  with  the  legiti- 
mate children  of  such  parent  under  a  Massa- 
chusetts will.  Adams  v.  Adams,  154  Mass. 
290.  28  N.  E.  260,  13:  275 

28.  Statutes  providing  that  children  of  a 
marriage  annulled  because  of  a  former  hus- 
band or  wife  living,  or  of  a  marriage  null 
in  law,  shall  be  legitimate,  do  not  legitimate 
a  child  born  before  such  marriage.  Id. 

29.  The  fact  that  the  parents  of  an 
illegitimate  child  could  not  lawfully  marry 
at  the  time  the  child  was  begotten,  because 
the  mother  was  a  married  woman,  does  not 
prevent  the  legitimation  of  the  child,  imder 
Ohio  Rev.  Stat.  §  4175,  by  the  subsequent 
legal  marriage  of  the  parents  and  the 
acknowledgment  of  the  child  by  the  father, 
as  the  statute  makes  no  exception  of  adul- 
terine bastards.  Ives  v.  McNicoU,  59  Ohio 
St.  402,  53  N.  E.  60,  43:  772 


III.  Adoption. 

Wlio  may  Take  Acknowledgment  of  Adopt- 
ing  Instrument,    see   Acknowledgment, 

Due  Process  in,  see  Constitutional  Law,  872. 
Oral    Agreement    to    Adopt,    see    Contracts, 

192. 
Part  Performance  of  Oral  Contract  for,  see 

Contracts,  237-243.  253-256. 
Implied  Contract  to  Make  Adopted  Child  an 

Heir,  see  Contracts,  14. 
Contract    to    Leave    Property    to     Adopted 

Child,  see  Contracts,  649;  Husband  and 

Wife,  26. 
See  also  supra,  18,  20,  21,  25. 
For  Editorial  Notes,  see  infra,  IV.  §  2. 
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30.  The  right  of  adoption  was  unknown 
to  the  common  law,  and  repugnant  to  its 
principles.  Such  right,  being  in  derogation 
of  the  common  law,  is  a  special  power  con- 
ferred by  statute,  and  the  rule  is  that  such 
statutes  must  be  strictly  construed.  Fur- 
geson  V.  Jones,  17  Or.  204,  20  Pac.  842, 

3:  620 

31.  A  parol  obligation  to  treat  the  child 
of  another  as  the  obligor's  own  child,  al- 
though not  accompanied  by  formal  adop- 
tion, but  acted  upon  by  both  parties  dur- 
ing the  obligor's  life,  is  enforceable  on  his 
death  by  adjudging  the  child  entitled  to  the 
obligor's  property  left  undisposed  of  by  will. 
Van  Tine  v.  Van  Tine  (N.  J.  Ch.)  (Not  to 
be  Rep.)  15  Atl.  240,  1:  155 
Consent;   notice. 

See  also  infra,  40.  ' 

32.  Consent  lies  at  the  foundation  of  stat- 
utes of  adoption,  and  when  it  is  required  to 
be  given  and  submitted,  the  court  cannot 
take  jurisdiction  of  the  subject-matter  with- 
out it.  Under  Oregon  statutes,  when  the 
parents  are  living,  and  do  not  belong  to  the 
excepted  classes,  such  consent  must  be  giv- 
en, and  is  a  prerequisite  to  jurisdiction. 
Furgeson  v.  Jones,  17  Or.  204,  3:  620 

33.  The  consent  of  the  natural  parents  or 
guardian  of  a  child  to  its  adoption  is  not  re- 
quired by  1  Wag.  (Mo.)  Stat.  p.  256,  §  1. 
Clarkson  v.  Hatton,  143  Mo.  47,  44  S.  W. 
761,  39:  748 

34.  A  statute  allowing  a  child  to  be  adopt- 
ed without  consent  of  or  notice  to  a  parent 
who  has  abandoned  the  child  is  not  uncon- 
stitutional. Nugent  V.  Powell,  4  Wyo.  173, 
33  Pac.  23,  20:  199 

35.  The  parent  whose  consent  is  required 
for  the  adoption  of  a  child,  under  Wyo.  Rev. 
Stat.  §  2279,  is  a  parent  who  still  possesses 
Bome  right  in,  or  to  the  custody  over,  the 
control  of  the  child  which  he  or  she  can 
relinquish;  and  the  section  does  not  apply 
to  a  parent  who  has  previously  abandoned 
the  child.  Id. 

36.  A  statute  that  a  probate  judge  con- 
senting to  the  adoption  of  a  child  "shall 
enter  of  record  in  the  records  of  his  office" 
the  fact  of  such  consent  is  complied  with  by 
writing  out  the  consent  on  a  detached  piece 
of  paper  and  retaining  the  same  among 
the  other  papers  of  his  office,  if  no  statute 
prescribes  the  manner  in  which  the  record 
shall  be  kept  and  the  judge  is  not  shown 
to  have  kept  his  records  in  any  other  way. 

Id. 

37.  A  man  who  has  abandoned  his  child  is 
not  entitled  to  notice  of  proceedings  for  the 
legal  adoption  of  the  child  by  another  per- 
son, where  the  mother  of  the  child  is  a 
party  and  consents  to  the  adoption.  Id. 

38.  A  parent  cannot  be  deprived  of  his 
rights  in  respect  to  a  child  by  proceedings 
for  its  adoption  based  on  a  charge  of  his 
abandonment  of  the  child,  where  he  has  no 
notice  of  the  proceeding  or  opportunity  to 
defend.  Schlitz  v.  Roenitz,  86  Wis.  31,  56 
N.  W.  194,  21:  483 
Compliance  with  statute. 

See  also  supra.  36-38. 

39.  The  failure  of  the  judge,  in  proceed- 


ings for  the  adoption  of  a  child,  to  examine 
the  child  separately,  as  required  by  the 
language  of  Cal.  Civ.  Code,  §  227,  does  not, 
where  the  child  is  under  the  age  at  which 
its  consent  is  necessary,  make  the  proceed- 
ing void  on  collateral  attack  by  the  adminis- 
trator and  next  of  kin  of  the  adopting 
father.  Re  Johnson's  Estate,  98  Cal.  531, 
33  Pac.  460,  21 :  380 

40.  The  fact  that  papers  for  the  adoption 
of  a  child  were  signed  and  filed  with  the 
clerk  of  the  court  before  the  parties  ap- 
peared before  the  judge  is  immaterial  under 
a  statute  providing  that  the  parties  shall 
appear  before  the  judge  "and  the  necessary 
consent  must  thereupon  be  signed,"  when 
they  were  presented  to  him  at  the  time  he 
made  his  order  thereon.  Id. 

41.  A  deed  adopting  a  child  as  "heir  or 
devisee,"  while  the  statute  provides  for 
adoption  as  "heir  and  devisee,"  is  not  for 
that  reason  insufficient,  where  it  plainly 
shows  an  intent  to  follow  the  statute. 
Fosburg  V.  Rogers,  114  Mo.  122,  21  R.  W. 
82,  19:  201 

42.  Statement  of  the  residence  of  the  par- 
ents of  a  child  about  to  be  adopted,  in  a 
written  consent  filed  by  them,  is  a  suffi- 
cient compliance  with  a  statute  requiring 
the  residence  of  the  parents  of  the  child  to 
be  stated  among  other  things  in  a  petition 
for  adoption.  Flannigan  v.  Howard,  200  111. 
396,  65  N.  E.  782,  59:  664 

43.  The  adoption  of  a  child  under  the  sur- 
name of  its  adoptive  parents,  without  dis- 
closing its  former  name,  is  not  insufficient 
for  that  reason,  if  his  identity  is  otherwise 
indicated  with  certainty  and  the  statute 
does  not  require  its  former  name  to  be  men- 
tioned. Fosburg  V.  Rogers,  114  AIo.  122.  21 
S.  W.  82,  19:  201 

44.  The  indexing  of  an  instrument  adopt- 
ing a  child,  under  the  original  name  of  the 
child^  and  also  under  the  name  of  the  child 
after  adoption,  sufficiently  complies  with 
Iowa  Code,  §  2309,  providing  for  an  index 
of  the  name  of  the  parents  as  grantor  and 
of  that  of  the  child  as  grantee  in  its  original 
name,  since  the  failure  to  follow  the  statu- 
tory method  exactly  cannot  work  any 
prejudice,  and  the  index  is  not  essential 
to  the  validity  of  the  instrument.  Hilpipre 
V.  Claude,  109  Iowa,  159,  80  N.  W.  332, 

46:  171 
Decree. 

Conclusiveness  of  Decree  of  Other  State,  see 
Judgment,  362-365. 

45.  To  give  a  decree  of  the  county  court 
in  Oregon  adopting  a  child  any  validity, 
such  court  must  have  acquired  jurisdiction 
(1)  over  the  parties  seeking  to  adopt  such 
child,  (2)  over  the  child  to  be  adopted,  and 
(3)  over  the  parents  of  such  child.  Fur- 
geson V.  Jones,  17  Or.  204,  20  Pac.  842, 

3:  620 

46.  A  decree  for  the  adoption  of  an  ille- 
gitimate child  with  capacity  to  inherit, 
without  legitimating  the  child,  may  be  ren- 
dered under  a  petition  which  asks  for  both 
legitimation  and  adoption.  Murphv  v. 
Portrum,  95  Tenn.  605,  32  S.  W.  633,  30:  263 
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Effect  on  status  or  rights. 

Inheritance  by  or  through  Adopted  Children, 
see  Descent  and  Distribution,  I.  d. 

Right  of  Adopted  Child  Under  Deed  to 
Children,    see   Deeds,    57. 

Revocation  of  Will  by,  see  Wills,  76-79. 

Abatement  of  Legacies  on  Subsequent  Adop- 
tion of  Child,  see  Wills,  219. 

For  Editorial  Notes,  see  infra,  IV.  §  2. 

47.  An  adopted  child  is  the  "lawful  issue" 
of  a  person  within  the  meaning  of  a  will 
making  a  gift  to  such  person  with  remain- 
der to  his  "lawful  issue,"  under  R.  I.  Pub. 
Laws  1866,  chap.  627,  making  an  adopted 
child  for  all  purposes  of  inheritance  and  all 
other  legal  consequences  and  incidents  a 
child  of  the  parents  by  adoption  the  same 
as  if  bom  in  lawful  wedlock,  except  that  he 
shall  not  take  property  expressly  limited  to 
"the  heirs  of  the  body  or  bodies"  of  such 
parents.  Hartwell  v.  Teflft,  19  R.  L  644,  35 
Atl.  882,  34:  500 

48.  Filing  the  transcript  of  the  record  of 
adoption  in  another  state,  which  under  Ind. 
Rev.  Stat.  1881,  §  829,  has  the  effect  of  an 
adoption  in  another  state,  which  under  Ind. 
adoption  so  as  to  require  the  presence  of  the 
parties ;  but  such  filing  is  effective  to  estab- 
lish the  rights  of  the  adopted  child,  al- 
though not  made  until  after  his  majority 
and  the  death  of  the  adoptive  parents. 
Markover  v.  Krauss,  132  Ind.  294,  31  N.  E. 
1047,  17:  806 


rV.  Editorial  Notes. 

§  I.  Generally. 

Effect  of  marriage  of  infant  as  emancipa- 
tion.    16:  578. 

Insurable  interest  in  life  of  parent  or  child. 
54:  225. 

Right  of  parent  with  respect  to  text-books 
adopted  for  public  schools. 
36:  278. 

Measure  of  damages  recoverable  by  parent 
for  negligent  killing  of 
child.     17:77. 

Duress  of  parent  by  threat  to  prosecute 
child,  as  a  defense  to  con- 
tract.   26:  56. 

Whether  parent  or  child  real  party  in  in- 
terest by  whom  action 
must  be  brought.    64:  610. 

§  2.  Adopted  child. 

Conflict  of  laws   as  to.     65:  186. 

Right  of  adopted  children  to  share  in  dis- 
tribution of  estate.  8: 
747.* 

Application  of  collateral  inheritance  tax  to 
adopted  children.    12:  404.* 

Legal  status  of  adopted  child.     17:  435. 

As   to  widow  of  adopting  father.     17: 

435. 
As  to  other  relatives  of  adopting  par- 
ents.    17:  436. 
As  to  inheritance   from   adopted  child. 

17:437. 
Rights  of  adopted  children  under  wills. 

17:  437. 
Rights  under  settlement.     17:  438. 
Rights  under  insurance  policy.     17:  438. 


Extraterritorial     effect     of     adoption. 

17:  439. 
§  3.  Criminal  responsibility  as  affected  by 

the  relation. 
As  to  Criminal  Responsibility  of  Children, 

Generally,     see     Criminal 

Law,  VI.  §  2. 
Homicide  by  excessive  or  improper  chastise- 
ment of  child.     60:  801, 
Criminal  liability  of  parent  for  neglect  of 

child,        causing        death. 

61:  290. 
Command  of  parent  as  excuse  for  infant's 

criminal  act.     36:  210. 


PARISH. 

Recognition  of,  in  Civil  Law,  see  Religioua 

Societies,  81. 


♦  •» 


PARISH  SCHOOL. 
Gift  for,  see  Charities,  72,  73. 

#  » » 

PARE  COMMISSIONERS. 

Estoppel  as  to  Authority  of,  see  Estoppel, 
177. 

Speed  of  Vehicles  in  Streets  under  Juris- 
diction of,  see  Parks  and  Squares,  14- 
17. 

Character  of  Office  of,  see  OflBcers,  4,  26. 


PARKS  AND  SQUARES. 

Right  to  Change  Cemetery  into,  see  Ceme- 
teries, 10;  Eminent  Domain,  43. 

Punishment  for  Trespass  on,  see  Criminal 
Law,  203. 

Dedication  for,  see  Dedication,  5,  7,  16,  18, 
25-28,  36,  48. 

Dedication  of,  by  Corporate  Directors,  see 
Corporations,  247. 

Condemnation  for,  see  Eminent  Domain,  43, 
83,  89,  90,  212,  297. 

Condemnation  of  Property  Within,  see  Emi- 
nent Domain,  268. 

Devoting  Land  Deeded  to  Use  of,  see  Deeds, 
44. 

Forbidding  Advertisements  on  Land  Near, 
see  Eminent  Domain,  220. 

Estoppel  of  City  as  to,  see  Estoppel,  11,  14. 

Estoppel  to  Deny  Nature  of  Tract  as,  see 
Estoppel,  25. 

Injury  to  Spectator  at  Exhibition  in,  see 
Exhibition. 

Liability  of  Owner  for  Explosion  of  Fire- 
works, see  Fireworks,  1. 

Easement  for,  in  City,  see  Municipal  Corpo' 
rations,  58. 

Regulation  as  to  Tires  of  Wagons  Entering, 
see  Municipal  Corporations,  141. 

As  to  Public  Grounds  Generally,  see  Public 
Grounds. 


PARKS  AND   SQUARES. 


2325 


Condition  Subsequent  in  Deed  for,  see  Real 

Property,  13. 
Title   of  Statute   as   to,   see   Statutes,   207, 

208. 
Special  Legislation  as  to,  see  Statutes,  373. 
Tax  on,  see  Taxes,  321. 
Park  Tax  on  Street  Railway,  see  Taxes,  179. 

1.  A  plat  filed  by  one  of  the  joint  occu- 
pants of  a  tract  of  public  land,  with  refer- 
ence to  which  lots  had  been  sold,  and  a 
dedicatory  writing  recorded  therewith,  dedi- 
cating public  squares  on  the  plat  for  orna- 
mental purposes,  and  not  otherwise,  where 
for  more  than  thirty-six  years  no  dissent 
has  been  made  by  any  party, — must  be  con- 
sidered as  made  with  authority,  and  as 
cogent  proof  of  the  conditions  upon  which 
the  squares  were  dedicated.  Ckurch  v, 
Portland,  18  Or.  73,  22  Pac.  528,  6:  259 
Height  of  surrounding  buildings. 
Regulating  Height  of,  see  Buildings,  1. 

2.  A  building  erected  above  the  height 
limited  by  statute  in  front  of  a  public  park 
is  a  purpresture  which,  while  not  in  a  strict 
and  narrow  sense  a  pulilic  nuisance,  is  in  the 
nature  of  a  public  nuisance,  and  to  be  dealt 
with  in  equity  as  such.  Knowlton  v.  Wil- 
liams, 174  Mass.  476,  55  N.  E.  77,  47:  314 
Use  of;  building  on. 

Restrictions  on  Building  in,  see  Buildings, 
46,  47. 

Estoppel  as  to  Use,  see  Estoppel,  146. 

Injunction  against  Wrongful  Use  of,  see  In- 
junction, 378,  379. 

Injunction  against  Permitting  Animals  in, 
see  Injunction,  172. 

Trespass  by  Placing  Animals  in,  see  Tres- 
pass, 4. 

Review  of  Order  as  to  Monument  in,  see  Re- 
view, 8. 

Subway  in,  see  Subway,  1-3. 

3.  A  general  dedication  of  land  for  pub- 
lic squares  implies  that  they  are  to  be  en- 
joyed by  the  public  at  large,  and  they  can- 
not rightfully  be  appropriated  by  city 
authorities  for  the  use  of  the  city  in  the 
management  and  conduct  of  its  economic 
aflfairs.  Church  v.  Portland,  18  Or.  73,  22 
Pac.  528,  6:  259 

4.  The  erection  of  a  schoolhouse  upon  a 
lot  dedicated  "only  for  public  use  as  an  or- 
namental park"  is  a  wrongful  use  of  the 
property.  Rowzee  v.  Pierce,  75  Miss.  846, 
23  So.  307,  40:  402 

5.  Building  a  city  hall  upon  a  public 
square  dedicated  for  ornamental  purposes 
only,  which  building  is  to  be  used  for  the 
transaction  of  city  business,  with  a  jail  in 
the  basement,  is  a  use  foreign  to  the  pur- 
pose of  the  dedication;  and  the  owners  of  a 
lot  purchased  from  the  town  proprietors 
who  made  the  dedication,  which  would  be 
affected  by  such  appropriation,  have  a 
remedy  in  equity  to  inhibit  such  use. 
Church  V.  Portland,  18  Or.  73,  22  Pac.  528. 

6:  259 

Disposing  of;  discontinuing. 

Misappropriation  of,  see  Constitutional 
Law,  1127. 

Injunction  against  Diversion  of,  see  Injunc- 
tion, 310. 


Enjoining    Destruction    of,    see    Injunction, 
119,  121. 

6.  A  public  square  cannot  be  sold  to  pri- 
vate parties  for  the  erection  of  private 
buildings  thereon,  by  the  county  court, 
where  it  has  been  for  more  than  eighty 
years  used  as  a  public  square,  and  especially 
when,  in  consideration  of  the  conveyance  of 
a  lot  for  a  jail,  the  county  court  has  agreed 
that  no  public  building  shall  be  erected 
thereon.  Sturmer  v.  Randolph  County  Ct. 
42  W.  Va.  724,  26  S.  E.  532,  36:  300 

7.  A  grant  of  a  right  to  construct  a  rail- 
way over  a  city  park  and  the  abandonment 
and  discontinuance  of  the  park  by  the  city, 
which  attempts  to  confirm  the  title  of  a 
reversioner,  is  a  violation  of  the  trust  of  the 
city  for  the  public,  where  the  lands  were 
conveyed  for  a  street  or  common  only,  with 
a  provision  for  their  reversion  if  used  for 
other  purposes,  and  were  afterwards  dedi- 
cated by  the  city  as  a  public  park  or  pleas- 
ure ground.  Douglass  v.  Montgomery,  118 
Ala.  599,  24  So.  745,  43:  376 

8.  Owners  of  property,  whose  only  access 
thereto  is  by  means  of  a  public  square,  have 
a  right  of  action  against  the  municipality 
in  case  the  square  is  vacated  and  the  means 
of  access  cut  off.  Borghart  v.  Cedar  Rapids, 
126  Iowa,  313,  101  N.  W.  1120,  68:  306 

9.  An  owner  of  land  around  a  public  park, 
the  fee  of  which  is  owned  by  the  city,  has 
no  vested  interest  therein  such  as  will  en- 
able him  to  prevent  the  city,  under  sanction 
of  the  legislature,  from  discontinuing  the 
park  and  converting  the  kind  to  other  uses. 
Clarke  v.  Providence,  16  fl.  I.  337,  15  Atl. 
765,766,  1:725 

10.  Before  land  purchased  by  a  city  for  a 
park  has  been  actually  dedicated  to  the  pub- 
lic use  the  city  may  convey  it  to  a  railroad 
company  for  a  yard  and  depot  grounds,  if 
no  limitation  or  restriction  as  to  alienation 
was  inserted  in  the  deed  to  it.  Fort  Wayne 
V.  Lake  Shore  &  M.  S.  R.  Co.  132  Ind.  558, 
32  N.  E.  215,  18:  367 
Use  of  streets  in  connection  with. 

11.  Power  given  to  park  commissioners  to 
take  possession  of  a  street  or  streets,  and 
exercise  control  over  the  same,  for  the  pur- 
pose of  connecting  the  park  with  any  part 
of  any  incorporated  city,  is  not  exhausted 
so  far  as  a  particular  city  is  concerned,  by 
one  exercise  thereof  in  taking  a  street  to 
connect  the  park  with  one  part  of  that 
city;  and  the  taking  of  one  street  will  not 
prevent  the  subsequent  taking  of  a  parallel 
street  only  four  blocks  distant  from  the 
first  one,  if  it  is  required  for  the  public  con- 
venience or  necessity.  West  Chicago  Park 
Comrs.  v.  McMullen,  134  111.  170,  25  X.  E. 
676,  10:  215 

12.  Where  an  act  erecting  a  portion  of  a 
city  into  a  park  district  under  the  control  of 
park  commissioners,  for  the  purpose  of  es- 
tablishing a  system  of  parks,  therein,  has 
been  submitted  to  and  ratified  by  the  peo- 
ple, the  legislature  may  afterwards  enlarge 
the  jurisdiction  of  the  commissioners  over 
streets  within  the  limits  of  the  district, 
which  are  to  be  used  in  connection  with  the 
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parks,   without    any  further   submission   of 
the  question  to  the  vote  of  the  people.      Id. 

13.  A  board  of  park  commissioners  may 
take  under  its  jurisdiction  any  street  con- 
nected with  a  park  under  its  jurisdiction, 
under  a  statute  providing  that  it  may  con- 
nect any  park  under  its  control  "with  any 
part  r){  any  city  or  town  wherein  it  has 
jurisdiction;"  and  it  is  not  necessary  that 
the  street  taken  should  connect  two  parks 
under  the  control  of  the  commissioners. 
Com.  V.  Crowninshield,  187  Mass.  221,  72  N. 
E.  963,  68:  245 
Speed  of  vehicles  in  streets  under  jurisdic- 
tion of  commissioners. 

14.  A  rule  limiting  the  speed  of  vehicles 
in  streets  under  control  of  the  park  com- 
missioners to  8  miles  an  hour  is  reasonable. 
Com.  V.  Crowninshield,  187  Mass.  221,  72  N. 
E.  963,  68:  245 

15.  A  statute  limiting  the  speed  of  auto- 
mobiles throughout  the  state  on  public  high- 
ways, streets,  and  ways  does  not  abrogate 
rules  as  to  their  speed  in  parks  made  by  the 
commissioners  under  proper  authority.      Id. 

16.  Rules  limiting  the  speed  of  vehicles 
upon  streets  under  the  control  of  a  board 
of  park  commissioners  may  be  adopted  by 
them  under  statutes  providing  that  they 
shall  have  the  same  power  over  such  streets 
as  is  vested  in  them  concerning  parks,  as  to 
the  use  of  which  they  have  been  given 
power  to  make  rules.  Id. 

17.  Regulations  of  park  commissioners 
are  not  included  in  a  statute  permitting 
aldermen  and  selectmen  to  regulate  the 
speed  of  vehicles  upon  particular  streets, 
and  providing  that  "no  such  special  regu- 
lation shall  be  effective,  unless  notice  of  the 
same  is  posted  conspicuously  at  the  points 
where  any  road  affected  thereby  joins  other 
roads.  Id. 

Editorial  Notes. 

Appropriations  for.     14:  474. 
Dedication  of.     1:725;*    10:215;*   13:251.* 
Compensation  for  land  taken  for.     10:  215.* 
Common  right  of  residents.     6:  261.* 
Remedy    for    the    protection    of   owners    of 
property      contiguous      to 
park  or  square.     6:  262.* 
Compensation  of  surveyors.     10:  215.* 
Authority  of  park  commissioners.     10:  215.* 
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I.  In  General. 
II.  Presiding  Officer. 

III.  Voting. 

IV.  Editorial  Notes. 

Action  by  Boards  Generally,  see  Boards. 

Meeting  of  County  Board,  see  Counties,  85- 
00. 

Meeting  of  Board  of  Health,  see  Health,  3. 

As  to  Stnokhnldcrs'  Meetings,  see  Corpora- 
tions. V.  g. 

Taking  Now  Ballot  nt  Political  Convention, 
see   Elections.  291. 


Who  may  Participate  in  Organizing  House 
of  Representatives,  see  Legislature,  3. 

Power  of  Mayor  to  Adjourn  City  Council, 
see  Municipal  Corporations,  78,  79. 

Veto  Power  of  Mayor,  see  Municipal  Corpo- 
rations, 601. 

Rights  of  Majority  and  Minority  of  Church 
Members,  see  Religious  Societies,  III.  c. 


I.  In  General. 

Notice  of  meeting. 

Of  Stockholders'  Meeting,  see  Corporations, 
643-646. 

1.  A  meeting  of  a  city  council,  held  at  a 
time  other  than  that  fixed  by  ordinance  for 
a  regiilar  meeting  is  valid,  if  the  mayor  and 
all  the  councilmen  are  present  and  act  as  a 
body,  notwithstanding  the  meeting  was  not 
called  by  the  mayor  or  two  councilmen. 
Magenau  v.  Fremont,  30  Neb.  843,  47  N.  W. 
280,  9:  786 
Time  for  holding  meeting. 

2.  An  election  made  after  midnight  of  the 
day  fixed  by  statute  for  a  session  of  town- 
ship trustees  to  elect  a  county  superintend- 
ent IS  not  invalid  because  not  made  upon 
that  day,  where  the  trustees  had  continued 
in  session  until  the  election,  after  they  had 
met  on  the  proper  day  and  commenced  bal- 
loting. State  ex  rel.  Walden  v.  Vanosdal, 
131  Ind.  388,  31  N.  E.  79,  15:  832 
Adjourned  meeting. 

3.  Where  a  meeting  of  a  city  council  is 
adjourned  to  a  specified  date,  and  at  such 
date  a  quorum  of  the  council  meet,  they 
may  transact  any  business  within  the 
powers  conferred  by  statute.  Magenau  v. 
Fremont,  30  Neb.  843,  47  N.  W.  280,  9:  786 
Joint  session  of  legislative  bodies. 

4.  The  majority  of  one  branch  of  the  gen- 
eral council  of  a  city  cannot,  by  refusing  to 
consent  to  fix  a  time  iror  the  election  of  a 
city  official  whom  a  statute  requires  the 
council  to  elect,  and  by  remaining  away 
from  the  meeting,  prevent  the  remaining 
members  of  the  general  council,  who  consti- 
tute a  majority  of  both  branches,  from  mak- 
ing a  valid  election.  Tillman  v.  Otter,  93 
Ky.  600,  20  S.  W.  1036,  29:  110 
Quorum. 

Uf  Stockholders,  see  Corporations,  647. 
Of  County  Board,  see  Counties,  88. 
Presumption  as  to  Continuance  of,  see  Evi- 
dence, 417,  418. 
For  Editorial  Notes,  see  infra,  IV. 

5.  A  majority  may  organize  and  act  where 
a  majority  of  the  body  may  act  after  or- 
ganization. People  ex  rel.  Hoffman  v. 
Hecht,  105  Cal.  621,  38  Pac.  941,  27:  203 

6.  A  quorum  is  not  lost  by  the  withdraw- 
al of  half  of  the  township  trustees  who  are 
assembled  in  a  meeting  for  the  election  of  a 
county  school  superintendent,  where  they  do 
not  leave  the  room,  but  step  away  from  the 
place  of  the  meeting  into  a  crowd  of  by- 
standers in  the  same  room,  and  declare  that 
they  will  take  no  further  part  in  the  pro- 
ceedings; but  in  case  a  vote  is  take  there- 
after in  which  thev  do  not  vote,  thev  must 
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be  regarded  as  present  and  not  voting. 
State  ex  rel.  Walden  v.  Vanosdal,  131  Ind. 
388,  31   N.  E.  79,  15:  832 

7.  Under  a  municipal  charter  providing 
that  a  majority  of  the  council  shall  form  a 
<[uorum,  a  rule  of  the  council  that  a  pro- 
posed ordinance  may  be  passed  on  its  first 
reading  by  a  majority  vote  of  the  members 
present,  and  then  placed  on  a  second  reading 
and  read  by  sections,  and  if  passed  may 
then  be  read  as  passed  as  a  whole  on  such 
second  reading,  and  that  no  ordinance  shall 
be  put  on  its  third  reading  at  the  same 
meeting  at  which  it  is  first  read  except  by 
unanimous  consent, — does  not  require  that 
all  of  the  members  of  the  council  shall  be 
present  and  consent  to  a  third  reading,  but 
that  onlv  those  present  shall  consent.  At- 
kins V.  Phillips,  26  Fla.  281,  8  So.  429, 

10:  158 

8.  A  majority  of  the  members  of  a  legis- 
lative body  constitute  a  quorum  unless  the 
number  is  otherwise  fixed  by  the  Constitu- 
tion or  the  power  that  creates  the  body. 
State  ex  rel.  Stanford  v.  Ellington,  117  N. 
C.  158,  23  S.  E.  250,  30:  532 

9.  It  seems  that  the  presiding  officer  of  a 
legislative  body  is  powerless  to  count  those 
who  are  present  and  do  not  vote,  for  the 
purpose  of  making  a  quorum,  in  the  absence 
of  any  rule  of  the  house  or  other  express 
authority  to  do  so.  Id. 

10.  Members  of  a  board  of  police  commis- 
sioners need  not  remain  actually  in  their 
seats  during  the  time  in  which  a  warrant 
of  arrest  is  being  served  on  absent  members 
to  procure  a  quorum.  State  ex  rel.  Rvlands 
v.  Pinkerman,  63  Conn.  176,  28  Atl.  110, 

22:  653 
Consideration    of    subject    after    indefinite 
postponement. 

11.  The  indefinite  postponement  of  the 
consideration  of  an  ordinance  to  authorize 
a  certain  company  to  lay  railway  tracks  in 
specified  streets  does  not  prevent  the  subse- 
quent passage  at  the  same  session  of  an- 
other ordinance  granting  the  same  company 
the  right  to  lay  tracks  on  streets  many  of 
which  are  the  same  as  were  named  in  the 
prior  ordinance,  but  containing  new  provi- 
sions as  to  the  connection  of  the  new  tracks 
with  an  existing  system  and  various  other 
provisions  for  a  more  efficient  protection  of 
the  public  interest,  although  a  rule  of  pro- 
cedure prohibits  action  during  the  session 
on  the  "same  subject"  after  a  question  has 
been  indefinitely  postponed.  Zeiler  v.  Cen- 
tral R.  Co.  84  Md.  304,  35  Atl.  932,  34:  469 
Katification  of  acts. 

12.  No  ratification  of  an  election  as  de- 
clared by  the  presiding  municipal  officer  to 
a  municipal  board,  on  a  vote  which  in  fact 
did  not  make  an  election,  can  be  made  ex- 
cept by  another  ballot,  where  the  board  has 
no  power  to  elect  except  bv  ballot.  Law- 
rence V.  Ingersoll,  88  Tenn.  52,  12  S.  W.  422, 
426,  6:  308 


II.  Presiding   Officer. 


Vote  by,  see  infra,  29-35. 
See  also  supra,  9. 


Interest  of  presiding  officer. 

13.  The  mere  certificate  on  the  part  of  a 
presiding  officer  of  the  senate,  that  a  bill 
has  passed  that  body,  is  not  such  an  act 
that  he  is  excused  from  performing  it  by  the 
fact  that  )iis  personal  interests  are  involved 
in  the  matter.  Re  Election  of  Executive 
Officers,  31  Neb.  262,  47  N.  W.  923,     10:  803 

14.  The  necessity  of  the  signature  of  the 
presiding  officer  of  the  senate  to  the  concur- 
rent resolution,  and  of  its  approval  by  the 
governor  or  the  return  thereof  with  his  ob- 
jections, under  Neb.  Const,  art.  3,  §  11, 
where  such  resolution  is  in  relation  to  a  con- 
tested election  of  executive  officers,  under 
N"eb.  Const,  art.  5,  §§  4,  15,  and  Neb.  Comp. 
Stat.  chap.  26,  §  77,  is  not  afl'ected  by  the 
fact  that  the  persons  acting  as  governor 
and  lieutenant  governor  are  among  those 
whose  offices  are  contested.  Id. 
Removal  of  presiding  officer. 

15.  The  president  of  a  city  council  of  the 
city  of  Minneapolis  is  not  an  "officer"  of  the 
city  within  the  meaning  of  either  the  city 
charter  of  Minn.  Const,  art.  13,  §  2,  but 
merely  an  officer  or  servant  of  the  city  coun- 
cil which  elected  him,  and  as  such,  according 
to  the  rules  of  parliamentary  law,  is  re- 
movable at  the  will  or  pleasure  of  that 
body.  State  ex  rel.  Childs  v.  Kiiohli,  53 
Minn.  147,  54  N.  W.  1069,  19:  779 


IIL  Voting. 

At  Stockholders'  Meeting,  see  Corporations, 

V.  g,  2. 
For  Editorial  Notes,  see  infra,  IV. 

Manner  of  voting. 
At  School  Meeting,  see  Schools,  72. 
For  Employment  of  Teacher,  see  Schools,  33. 
Yea  and  Nay  Vote  on  Passage  of  Statute, 
see  Statutes,  2,  18,  127-130. 

16.  Votes  may  be  given  by  ballot  or  viva 
voce  or  in  any  recognized  manner,  in  the  ab- 
sence of  a  requirement  to  the  contrary.  Sea- 
man V.  Baughman,  82  Iowa.  216,  47  N.  W. 
1091,  11:354 

17.  A  vote  of  a  city  board  over  which  it 
is  the  mayor's  duty  to  preside,  on  a  motion 
which  the  mayor  has  declared  out  of  order 
and  declined  to  put  but  which  is  thereupon 
put  by  a  member  of  the  board  and  declared 
by  him  to  be  carried,  without  the  mayor's 
request  or  any  appeal  from  the  mayor's  de- 
cision, or  any  request  by  him  to  put  the 
motion,  is  whoUy  void,  although  four  of  the 
five  members  entitled  to  vote  have  cast 
their  votes  in  the  affirmative.  State  ex  rel. 
Southey  v.  Lashar,  71  Conn.  540,  42  Atl.  636, 

44:  197 

18.  The  silence  of  one  half  of  the  mem- 
bers of  a  city  council  when  a  vote  to  con- 
firm a  city  officer  is  taken,  while  the  others 
vote  affirmatively,  may  be  regarded  as  an 
assent  which  renders  the  mayor's  casting 
vote  unnecessary,  or  at  least  as  a  vote  in 
opposition  on  which  he  is  entitled  to  give 
the  casting  vote  in  favor  of  the  confirma- 
tion, under  a  statute  requiring  a  majority 
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vote  of  all  the  members  to  confirm  an  of- 
ficer. State  ex  rel.  Young  v.  Yates,  19 
Mont.  239,  47  Pac.  1004,  37:  205 

Number  of  votes  required. 
At  Stockholders'  Meeting,  see  Corporations, 

654,  655. 
For    Adjournment    by    County    Board,    see 

Counties,  90. 
Removal  of  Speaker  of  House  by  Majority 

Vote,  see  Legislature,  27. 
For    Passing    of    Ordinance,    see    Municipal 

Corporations,  97. 
For  Repeal  of  Ordinance,  see  Municipal  Cor- 
porations, 85. 
For  Election  of  City  Officers,  see  Officers, 

64. 
At  Church  Election,  see  Religious  Societies, 

7-10. 
At  School  Meeting,  see  Schools,  71. 
Two-thirds  Vote  on  Passage  of  Statute,  see 

Statutes,  19. 

19.  Four  ballots  are  not  sufficient  to  elect 
an  officer  by  an  official  board  when  eight 
members  are  present,  although  one  blank 
vote  is  cast.  Lawrence  v.  Ingersoll,  88 
Tenn.  52,  12  S.  W.  422,  426,  6:  308 

20.  Three  votes  are  sufficient  to  elect, 
where  the  total  number  of  voters  in  a  meet- 
ing duly  organized  is  six,  of  whom  the  other 
three  do  not  vote.  State  ex  rel.  Walden  v. 
Vanosdal,  131  Ind.  388,  31  N.  E.  79,    15:  832 

21.  An  ordinance  which  does  not  receive 
the  votes  of  a  majority  of  the  members 
elect  of  a  city  council  is  defeated  under  Kan. 
Gen.  Stat.  1889,  ^  765.  Illinois  Trust  &  Sav. 
Bank  v.  Arkansas  City,  40  U.  S.  App.  257,  76 
Fed.  271,  22  C.  C.  A.  171,  34:  518 

22.  The  majority  of  those  present  at  a 
meeting  of  a  select  body  consisting  of  a 
definite  number  of  voters  must  concur  in 
order  to  do  any  valid  act.  Lawrence  v. 
Ingersoll,  88  Tenn.  52,  12  S.  W.  422,  426, 

6:  308 

23.  The  votes  of  a  majoritj'  of  a  quorum 
are  sufficient  to  carry  a  measure  when  a 
quorum  is  present,  although  an  equal  num- 
ber who  are  present  refrain  from  voting. 
Rushville  Gas  Co.  v.  Rushville,  121  Ind.  20C, 
22  N.  E.  72,  6:  315 

24.  The  refusal  of  half  the  members  of  a 
council  to  vote  when  all  are  present  will  not 
defeat  action  when  a  majority  of  those 
necessary  for  a  quorum  vote  in  favor  of  a 
measure.  Id. 

25.  In  cities  of  the  second  class,  having 
more  than  5,000  inhabitants,  the  council 
when  in  lawful  session,  may  pass  any  ordi- 
nance by  the  concurring  vote  of  a  majority 
of  all  the  members  elected  to  the  council,  or 
by  the  affirmative  vote  of  one  half  of  the 
whole  number  of  councilmen,  with  the  con- 
currence of  the  mavor.  Magenau  v.  Fre- 
mont, 30  Neb.  843,  47  N.  W.  280,       9:  786 

26.  The  two  thirds  of  the  members  of  a 
branch  of  a  municipal  government  whicli 
are  required  by  a  rule  of  procedure  in  order 
to  dispense  with  one  of  the  regular  readings 
of  a  proposed  ordinance  need  not  be  two 
thirds  of  all  the  members  of  the  body  but 
only  two  thirds  of  the  members  voting,  if 
they  are  not  less  than  a  majority,  and  the 


I  majority    constitutes    a   quorum.     Zeiler  v.. 
Central  R.  Co.  84  Md.  304,  35  Atl.  932, 

34:  46» 
Interest  disqualifying  voter. 
For  Editorial  Notes,  see  infra,  IV. 

27.  The  vote  of  an  alderman,  when  once 
given  and  counted  by  the  mayor,  who  ha» 
declared  the  result,  can  be  rejected  for  in- 
terest only  by  action  of  the  board,  and  does 
not, make  an  appointment  to  office  by  such 
vote  subject  to  collateral  attack.  State  ex 
rel.  Rvlands  v.  Pinkerman,  63  Conn.  176.  28 
Atl.  liO,  22:  653 

28.  An  alderman  is  not  deprived  of  the 
right  to  vote  against  the  confirmation  of  a 
person  to  succeed  him  in  office  of  police 
commissioner  by  his  interest  in  the  results 

Id. 
Vote  by  presiding  officer. 
Of  Court,  see  Judges,  14-16. 
See  also  supra,  18. 
For  Editorial  Notes,  see  infra,  IV. 

29.  The  declaration  of  a  presiding  officer 
that  a  resolution  is  adopted  is  equivalent  to 
a  casting  vote  in  its  favor,  if  the  other 
votes  are  equally  divided.  Rushville  Gas 
Co.  V.  Rushville,  121  Ind.  206,  22  N.  E.  72. 

315. 

30.  A  declaration  of  a  presiding  officer 
that  a  certain  person  is  elected  as  the  re- 
sult of  a  ballot  which,  without  his  vote,  was- 
not  sufficient  to  elect  for  lack  of  a  major- 
ity of  the  members  present,  is  not  equiva- 
lent to  casting  his  own  vote  in  favor  of  such 
person.  Lawrence  v.  Ingersoll,  88  Tenn.  52, 
12  S.  W.  422,  426,  6:  30» 

31.  The  casting  vote  of  mayor  may  be- 
given  on  the  choice  of  officers  as  well  as  on 
a  measure  of  legislation.  State  ex  rel.  Ry- 
lands  V.  Pinkerman,  63  Conn.  176,  28  Atl. 
110,  22:  653: 

32.  The  right  of  a  mayor  to  a  casting  vote 
in  case  of  a  tie,  which  is  given  by  Mont. 
Laws,  3d  Sess.  p.  126,  §  HGl,  is  not  restrict- 
ed in  case  of  a  vote  to  confirm  city  officer* 
by  the  provision  of  Mont.  Laws  1893,  §  347, 
requiring  a  majority  vote  of  all  the  mem- 
bers constituting  the  council  to  make  such 
confirmation.  State  ex  rel.  Young  v.  Yates^ 
19  Mont.  239,  47  Pac.  1004,  37:  205- 

33.  A  mayor  can  vote  only  to  break  a  tie,, 
and  not  to  make  one,  in  the  election  of  a 
city  officer  "by  joint  convention  of  the  city 
council,"  under  a  charter  which  provide* 
"that  the  mayor  shall  preside  in  the  board 
of  aldermen  and  joint  meetings  of  the  two- 
boards,  but  shall  have  only  a  casting  vote,"" 
although  another  provision  declares  that 
"the  mayor,  board  of  aldermen,  and  common 
council  shall  constitute  the  city  council." 
Brown  v.  Foster,  88  Me.  49,  33  Atl.  662, 

31:  lift 

34.  The  right  of  the  auditor  to  give  a 
casting  vote  in  case  of  a  tie  on  a  vote  by 
township  trustees  to  fill  a  vacancj'  in  the 
office  of  county  superintendent,  under  Ind. 
Rev.  Stat.  1894,  §  5900,  is  not  limited  to  a 
case  in  which  there  has  been  a  tie  vote  by 
ballot  for  such  officer,  but  extends  to  a  tie 
on  a  viva  voce  vote  on  a  motion  or  resolu- 
tion preliminary  to  making  the  appointment 
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or  a  motion  to  appoint.     State  ex  rel.  Mor- 
ris V.  McFarland,  149  Ind.  266,  49  N.  E.  5, 

39:  282 
35.  A  tie  vote  pn  which  the  mayor  may 
give  a  casting  vote  for  each  of  two  official 
newspapers  to  be  chosen  is  presented  by  a 
vote  of  twelve  aldermen  and  in  which  three 
newspapers  receive  four  votes  each,  where 
the  charter  provides  that  two  shall  be  cho- 
sen, but  that  each  alderman  shall  vote  for 
one  only,  and  a  general  charter  provision 
gives  the  mayor  a  casting  vote  in  case  of  a 
tie.  Wooster  v.  Mullins,  64  Conn.  340,  30 
Atl.  144,  25:  694 


IV.  Editorial  Notes.  *, 

EflFect  of  personal  interest  on  validitjr  of 
vote.     18:  367. 

What  is  a  majority  vote.     6:  308.* 

As  to  casting  vote.     6:  308.* 

Casting  vote  by  presiding  officer  in  decid- 
ing tie  on  election.  47: 
561. 

Requisites  of  quorum.     6:  309.* 

What  constitutes  a  quorum  for  a  meeting 
of  stockholders.     21:  174. 


PAROL  CONTRACT. 


Specific    Performance   of,   see    Specific  Per- 
formance, I.  b. 
See  also  Contracts,  I.  e. 


PAROLE. 

See  Criminal  Law,  IV.  h. 

Editorial  Notes. 
Of  prisoner.     14:  285. 


PAROL  EVIDENCE. 
As  to  Writing,  see  Evidence,  VL 


PAROL  LICENSE. 
See  License,  I. 


PAROL  PARTITION. 
See  Partition,  7,  18. 

♦-•-♦ • 

PAROL   TRUST. 
See  Trusts,  I.  c. 


PARSONAGE. 

Gift  for  Erection  of,  see  Charities,  38,  61,. 

62. 
Occupation  of,  by  Suspended  Minister,  see 

Landlord  and  Tenant,  233. 
Exemption   of,   from   Taxation,   see   Taxes,. 

302,  313. 


PARTIAL   INTESTACY. 
See  Wills,  m.  f. 


PARTIAL  PAYMENT. 

Interruption  or  Removal  of  Limitations  by^ 

see  Limitation  of  Actions,  IV.  c. 
Application  of,  see  Payment,  50-54. 


PARTIES. 

I.  Plaintiffs. 

a.  Persons  Who  May  or  Must  Sue. 

1.  In  General. 

2.  On  Contracts. 

o.  In.  General. 
5.  Third  Persons. 

3.  Effect  of  Assignment. 

4.  On  Matters  of  Public  Right. 

5.  In  Representative  Capacity. 

b.  Joinder. 
n.  Defendants. 

a.  Proper  and  Necessary  Parties. 

1.  In  General. 

2.  State;  Officers;  Arbitrators. 

3.  In  Actions  on  Contract  Gener- 

ally. 

4.  Decedents'   Estates. 

5.  Receiver;    Corporation;    Part- 

ner; Carrier. 

6.  Tru&ts. 

7.  Husband  and  Wife. 

8.  Cases  as  to  Real  Estate. 

b.  Joinder. 

m.  Bringing  in;  Intervention. 
rV.  Substitution. 
V.  Editorial  Notes. 

On  Appeal,  see  Appeal  and  Error,  III.  a,  c. 

To  Note,  Certainty  as  to,  see  Bills  and' 
Notes,  51-54. 

To  Proceeding  by  Certiorari,  see  Certiorari,. 
30,  31. 

To  Contract,  see  Contracts,  2. 

To  Deed,  Description  of,  see  Deeds,  II.  b. 

Dismissal  of,  see  Dismissal  or  Discontinu- 
ance, 12-14. 

Who  are  Affected  by  Judgment,  see  Judg- 
ment, II.  e. 

On  Foreclosure,  see  Mortgage,  VI.  c. 

Amendment  of  Pleading  as  to,  see  Pleading,. 
143-147. 

To  Bill  of  Review,  see  Review,  3. 

Exemption  of,  from  Service  of  Process,  see 
Writ  and  Process,  70-79. 
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I.  Plaintiffs. 

a.  Persons  Who  May  or  Must  Sue. 

1.  In  General. 

Abutting  Owner,  see  Highways,  45,  46,  49, 
52.  53,  55,  57,  67,  115,  119-127,  163,  168; 
Injunction,  T.  1. 

Action  by  Bankrupt  with  Consent  of  As- 
signee, see  Bankruptcy,  3. 

Who  may  Sue  for  Removal  of  Cloud  on 
Title',  see  Cloud  on  Title,  I.  c. 

Action  by  Stockholder  of  Corporation,  see 
Corporations,  V.  e,  2. 

In  Proceeding  for  Dissolution  of  Corpora- 
tion, see  Corporations,  745-753. 

Action  for  Death,  see  Death,  II.  b. 

In  Action  for  Forcible  Entry  and  Detainer, 
see  Forcible  Entry  and  Detainer,  9. 

Husband,  see  Husband  and  Wife,  III.  a. 

Wife,  see  Husband  and  Wife,  III.  b. 

Right  of  Ta.xpayer  to  Maintain  Injunction 
Suit,  see  Injunction,  I.  j;  I.  k. 

To  Restrain  Unlawful  Use  of  Name  by  For- 
eign Corporation,  see  Injunction.  478. 

In  Action  for  Libel,  see  Libel  and  Slander, 
IIL  b. 

Relator  in  Mandamus  Proceeding,  see  Man- 
damus, 157-170. 

Who  ]May  Have  Remedy  against  Nuisance, 
see  Nuisances,  II.  a. 

By  Child  against  Parent,  see  Parent  and 
Child,  9-11. 

In  Replevin  Suit,  see  Replevin,  7-14. 

Right  of  State  to  Sue,  see  State,  3. 

Who  May  Maintain  Action  for  Trespass, 
see  Trespass,  I.  b. 

In  Action  for  Trover,  see  Trover,  I. 

See  also   infra,   160. 

For  Editorial  Notes,  see  infra,  V.  §  2. 

1.  An  objection  that  a  plaintiff  is  not 
prosecuting  the  action  in  good  faith,  and 
is  not  the  real  party  in  interest,  should  be 
determined  by  proof  on  the  trial,  and  not 
upon  the  pleadings  and  affidavits  upon  pre- 
liminary hearing.  Ricketson  v.  Milwaukee, 
105  Wis.  591,  81   N.  W.  864,  47:  685 

2.  Only  a  person  to  whom  the  duty  is 
owed  can  recover  for  neglect  of  a  duty  or 
obligation  existing  at  common  law  or  im- 
posed bv  statute.  Williams  v.  Chicago  &  A. 
R.  Co.  i35  111.  491,  26  N.  E.  661,         11:  352 

3.  When  a  statute  commands  or  prohibits 
a  thing  for  the  benefit  of  a  person,  he  shall 
have  a  remedy  upon  it  for  the  thing  enacted 
for  his  advantage,  or  for  a  wrong  done  to 
him  contrary  to  its  terms.  Pauley  v.  Steam- 
Gauge  &  L.  Co.  131  N.  Y.  90,  29  N.  E.  999, 

15:  194 

4.  That  a  consumer  injured  in  the  pur- 
chase of  supplies  by  a  combination,  illegal 
under  the  anti-trust  act.  is  not  engaged  in 
an  interstate  business,  does  not  deprive  it 
of  a  right  of  action  under  the  provisions 
of  that  act.  Atlanta  v.  Chattanooga  Foun- 
drv  &  Pipeworks.  01  C.  C.  A.  387,  127  Fed. 
23.  64:  721 

5.  An  action  to  prevent  a  person  from 
unauthorized  entry  on  station  grounds  to 
solicit  passengers  or  baggage  is  not  barred 


by  the  fact  that  one  who  has  the  exclusive 
privilege  of  such  solicitation  may  be  the  real 
party  in  interest,  or  could  have  brought  a 
similar  action.  New  York,  N.  H.  &  H.  R. 
Co.  v.   Scovill,  71  Conn.  136,  41  Atl.  246, 

42:  157 

6.  An  action  under  Ga.  Civ.  Code,  §§  2317, 
2318,  against  a  carrier  for  failure  to  trace 
and  give  information  as  to  the  time,  place, 
and  manner  of  loss  or  injury  to  goods 
shipped  over  a  connecting  line  to  which  such 
goods  had  been  delivered  by  the  carrier  in 
good  condition,  is  properly  brought  in  the 
name  of  the  shipper,  although  he  was  not 
the  owner  of  the  goods.  Central  of  Ga.  R. 
Co.  V.  Murphey,  116  Ga.  863,  43  S.  E.  265, 

60:  817 

7.  A  creditor  of  a  decedent  cannot  base  a 
right  of  action  against  a  third  person  on  the 
latter's  conversion  of  assets  of  the  estate, 
in  a  state  where  the  law  does  not  recog- 
nize executors  de  son  tort.  Rozelle  v.  Har- 
mon, 103  Mo.  339,  15  S.  W.  432,  12:  187 

8.  An  act  authorizing  a  corporation  whose 
rights  or  franchises  are  injured  or  invaded 
by  a  usurpation  of  franchises  by  another  cor- 
poration, to  demand  relief  from  the  courts, 
does  not  extend  to  consequential  injury  to 
interests,  such  as  a  diminution  of  traffic 
or  loss  of  revenue.  Pennsylvania  R.  Co.  v. 
Greensburg,  J.  &  P.  Street  R.  Co.  176  Pa. 
559,  35  Atl.  122,  36:  839 

9.  There  is  no  privity  of  contract  enab- 
ling a  bank  that  pays  a  check  drawn  upon 
it,  and  indorsed  by  the  payee  generally,  and 
deposited  by  him  to  his  account  in  another 
bank,  which  forwarded  it  to  the  drawee 
bank  for  collection,  to  maintain  an  action 
against  the  payee  to  recover  the  amount  of 
the  check  as  for  money  paid  by  mistake. 
National  Bank  of  New  Jersey  v.  Berrall 
(N.  J.  Err.  &  App.)  70  N.  J.  L.  757,  58  Atl. 
189,  66:  599 

10.  Residents  of  a  schoolhouse  neighbor- 
hood who  contribute  money  for  a  building 
to  be  built  by  individual  contribution,  for 
the  use  and  benefit  of  the  people  of  the 
iieighbornood  in  order  that  a  private  school 
may  be  taught  there  when  subscriptions  for 
that  purpose  can  from  time  to  time  be 
raised,  the  title  to  the  building  being  vested 
exclusively  in  the  people  of  the  neighbor- 
hood, cannot  sue  to  recover  individual  dam- 
ages to  themselves  against  one  who  mali- 
ciously tears  down  and  removes  the  build- 
ing. Lomax  v.  Phillips,  113  La.  850.  37  So. 
777,  68:  661 
Right  to  attack  statute  for  unconstitution- 
ality as  to  third  person. 

Unconstitutionality  of  Statute  as  to  Third 
Person  as  Defense,  see  Action  or  Suit, 
57-63. 

11.  The  constitutionality  of  a  statute  can- 
not be  attacked  by  any  citizen  whose 
rights  of  person  or  property  are  not  in- 
fringed thereby.  Plumb  v.  Christie,  103  Ga. 
686,   30   S.   E.   759,  42:  181 

12.  One  cannot  be  heard  to  complain  that 
a  statute  which  discriminates  between 
classes  of  persons  in  the  imposition  of  bur- 
dens  of   municipal   control   and   taxation   is 
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unconstitutional  as  being  a  denial  of  the 
«qual  protection  of  the  law,  unless  he  be- 
longs to  one  of  the  classes  discriminated 
against.  Kansas  Citv  v.  Clark,  59  Kan.  427, 
53  Pac.  408.  '  52:  321 

By  donor  of  charity  for  its  diversion. 

13.  The  donor  as  the  founder  of  a  charity 
has  a  standing  in  court  to  restrain  the  di- 
version of  the  property  donated  from  the 
charitable  use  for  which  it  was  given.  Mills 
V.  Davison  (N.  J.  Err.  &  App.)  54  N.  J.  Eq. 
659,  35  Atl.  1072,  35:  113 
By  mother  for  injury  to  child. 

Mother's  Right  to  Damages,  see  Parent  and 
Child,  16. 

14.  A  mother  may  bring  an  action  for  tort 
in  behalf  of  her  minor  child,  where  the  fath- 
er has  deserted  his  family  and,  has  disap- 
peared. Williams  v.  Pope  Mfg.  <3o.  52  La. 
Ann.  1417,  27  So.  851,  50:  816 

14a.  A  mother  who  owns  the  property, 
takes  care  of  the  family,  pays  the  bills, 
and  who,  by  express  direction  amounting  to 
a  relinquishment  of  the  father's  right,  is 
entitled  to  the  earnings  of  their  child,  may 
maintain  an  action  to  recover  for  the  loss 
and  expense  to  which  she  is  subjected  by 
injuries  negligently  inflicted  by  a  third  per- 
son upon  the  child.  McGarr  v.  National  & 
P.  Worsted  Mills,  24  R.  I.  447,  53  Atl.  320, 

60:  122 
By  judgment  debtor  against  purchaser. 

15.  The  judgment  debtor  may  maintain  a 
suit  against  the  purchaser  at  execution  sale 
to  recover  the  excess  of  the  bid  over  the 
amount  of  the  judgment,  upon  the  neglect 
or  refusal  of  the  officer  to  bring  the  suit 
until  it  is  about  to  be  barred  by  the  statute 
of  limitations, — especially  where  the  officer 
has  surrendered  the  evidence  of  indebted- 
ness and  become  insolvent,  and  the  liability 
of  the  sureties  is  exhausted.  Meherin  v. 
Ambrose,  131  Cal.  681,  63  Pac.  1084,  54:  272 
By  owner  for  injury  to  property. 

16.  The  owner  of  property  may  recover 
for  the  injury  to  his  interests  by  the  negli- 
gent destruction  of  it  by  fire,  whether  he 
is  in  possession  or  not.  Xashville,  C.  &  St. 
L.  R.  Co.  V.  Heikens,  112  Tenn.  378,  79  S. 
W.   1038,  65:  298 

17.  Where  an  insurance  company  pays  to 
the  insured  a  loss  occasioned  by  the  wrong 
of  a  third  party,  and  the  value  of  the  prop- 
erty destroyed  exceeds  the  amount  paid  by 
the  insurance  company,  the  insured  may 
bring  an  action  in  his  own  name  against 
the  wrongdoer,  and  may  recover  the  full 
amount  of  the  loss.  Kansas  Citv,  Ft.  S. 
&  M.  R.  Co.  V.  Blaker,  68  Kan.  244,  75  Pac. 
71,  64:  81 

18.  One  who  has  given  a  deed  of  trust  on 
property  to  secure  a  debt  may  maintain  an 
action  for  an  injury  to  it,  if  the  security 
is  ample  for  the  debt,  so  that  the  loss  from 
the  injurv  will  fall  on  him.  Watkins  v. 
Kaolin  Mfg.  Co.  131  X.  C.  536,  42  S.  E.  983, 

60:  617 
Person  in  possession  of  property. 

10.  Exclusive  and  peaceable  possession  of 
hay  which  had  been  severed  from  the  soil 
is  prima  facie  sufficient  to  support  a  recov- 
ery against  a  wrongdoer  for  its  destruction, 


although  it  grew  on  the  land  belonging  to 
the  Choctaw  Nation  of  Indians.  Missouri 
P.  R.  Co.  V.  Cullers,  81  Tex.  382,  17  S.  W. 
19,  13:  542 

20.  Mere  possession  of  buildings  on  land, 
to  which  plaintiff  has  no  title  or  right  of 
possession,  is  insufficient  to  support  an  ac- 
tion for  their  wrongful  destruction, — espe- 
cially in  the  absence  of  evidence  that  they 
were  not  attached  to  the  land,  or  of  any 
right  to  remove  them.  Id. 

21.  The  occupant  of  premises,  whether 
owner  in  fee,  life  tenant,  or  lessee,  may 
maintain  an  action  for  damages,  measured 
by  the  injury  to  his  particular  estate  or  in- 
terest in  the  property,  by  aji  obstruction 
of  the  flow  of  surface  water  therefrom.  Car- 
land  V.  Aurin,  103  Tenn.  555,  53  S.  W.  940, 

48:  862 
Municipality. 

In  Action  on  Contract,  see  infra,  28-30. 
Se  also  Towns,  8,  9. 

22.  A  city,  having  the  legal  title  to  its 
streets  in  trust  for  the  public,  can  maintain 
trespass  for  the  removal  of  coal  underlying 
the  streets,  and  recover  the  full  value  of  the 
coal,  although  no  actual  damage  has  been 
done  to  the  surface  of  the  streets.  Union 
Coal  Co.  V.  La  Salle,  136  III.  119,  26  N.  E. 
506,  12:  326 

23.  A  municipal  corporation  engaged  in 
the  business  of  supplying  water  to  its  in- 
habitants for  profit,  which  is  injured  in 
the  purchase  of  necessary  supplies  by  a  com- 
bination among  producers  which  is  invalid 
under  the  anti-trust  act,  is  entitled  to  main- 
tain an  action  for  redress  under  the  pro- 
visions of  that  act.  Atlanta  v.  Chattanooga 
Foundry  &  Pipeworks,  61  C.  C.  A.  387,  127 
Fed.  23,  64:  721 
Officers. 

Officers  as  Parties  Defendant,  see  infra,  135- 

138. 
Action  for  Libel,  see  Libel  and  Slander,  173. 

24.  Under  N.  Y.  Code  Civ.  Proc.  §  1926, 
the  town  supervisor  is  the  proper  party  to 
present  and  prosecute  before  the  state  board 
of  claims  a  claim  for  damages  to  a  high- 
way, caused  bv  the  negligence  of  the  canal 
officials.  Bide'iman  v.  State,  110  N.  Y.  232, 
18  N.  E.  115,  1:258 

2.  On  Contracts. 

a.  In  General. 

In  Suit  to  Foreclose  Mortgage,  see  Mort- 
gage, VI.  c. 

25.  A  man  who  has  made  a  contract  with 
another  for  the  support  of  his  infant  daugh- 
ter, although  the  contract  in  one  sense  is 
for  her  benefit,  can  himself  maintain  an  ac- 
tion for  the  breach  of  the  contract.  Van- 
cleave  V.  Clark,  118  Ind.  61,  20  N.  E.  527, 

3:  519 

26.  In  the  absence  of  any  issue  made  be- 
fore the  evidence  was  introduced,  as  to 
plaintiff's  right  to  recover  on  an  implied 
contract  because  the  services  were  rendered 
while  he  was  a  minor  and  therefore  his 
father    might    claim    the    compensation,    he 
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is  entitled  to  maintain  the  action, — espe- 
cially where  the  father  was  present  on  the 
trial,  testifying  in  his  son's  favor.  Morris 
V.  Kassling,  79  Tex.  141,  15  S.  W.  226, 

11:  398 

27.  The  fact  that  distributees  who  have 
received  a  portion  of  the  estate  of  the  dece- 
dent, who  contracted  to  procure  covenan- 
tees to  release  a  covenantor  from  his  ob- 
ligation, may  be  called  upon  to  contribute 
towards  the  damages  which  may  be  recov- 
ered for  the  breach  of  such  contract,  will 
not  preclude  them  from  exercising  their 
right  as  covenantees  to  enforce  the  cove- 
nant, where  their  liability  will  in  no  event 
be  coextensive  with  their  claim,  and  there 
is  no  means  of  determining  what  such  lia- 
bility will  be.  Wood  v.  BuUard,  151  Mass. 
324,  25  N.  E.  67,  7:  304 
City  or  town. 

fciee  also  supra,  5. 

28.  A  municipal  corporation  which  has 
made  a  contract  with  a  gas  company  laying 
pipes  in  its  streets  as  to  the  maximum  rates 
to  be  charged  may  maintain  an  action  to 
enforce  the  contract  as  a  trustee  of  an  ex- 
press trust,  under  a  statute  allowing  action 
by  such  trustees,  and  providing  that  the 
term  "trustee"  shall  be  construed  to  include 
a  person  with  whom,  or  in  whose  name,  a 
contract  is  made  for  the  benefit  of  another. 
Muncie  Natural  Gas  Co.  v.  Muncie,  160  Ind. 
97,  66  N.  E.  436,  60:822 

29.  A  municipal  corporation  may,  for 
the  protection  of  the  citizens,  maintain  an 
action  to  enjoin  a  gas  company  from  violat- 
ing its  contract  as  to  the  maximum  rate  to 
be  charged  for  gas  in  consideration  of  re- 
ceiving permission  to  place  mains  in  the 
streets,  although  the  municipality  itself  is 
not  a  consumer,  and  its  rights  in  its  munic- 
ipal capacity  are  therefore  not  affected.  Id. 

30.  A  contract  between  a  city  and  a  rail- 
road company,  by  which  the  former  consents 
to  the  closing  of  certain  streets  upon  the 
consideration  that  the  latter  shall  pay  cer- 
tain damages  to  thirty-five  different  prop- 
erty holders,  if  enforceable  at  all,  can  be 
enforced  only  by  such  property  holders.  New 
Haven  v.  New  Haven  &  D.  R.  Co.  62  Conn. 
252,  25  Atl.  316,  18:  256 

6.  Third  Persons. 

Sureties,  see  Surety  Companies. 

For  Editorial  Notes,  see  infra,  V.  §§  2,  3. 

Third  persons  generally. 

31.  A  promise  made  by  one  person  to  an- 
other, for  the  benefit  of  a  third  person  who 
is  a  stranger  to  the  consideration,  will  not 
support  an  action  by  the  latter.  One  who 
is  not  a  party  to  a  contract  cannot  sue  upon 
it.  Marston  v.  Bigclow,  150  Mass.  45,  22 
N.  E.  71,  5:  43 

32.  A  third  person  cannot  recover  on  a 
contract  made  for  his  benefit  unless  some 
obligation  or  duty  was  owing  to  him  from 
the  promisee.  [Per  Gray,  J.]  Embler  v. 
Hartford  Steam  Boiler  Insp.  &  Ins.  Co.  158 
N.  Y.  431,  53  N.  E.  212,  44:  512 

33.  A  stipulation  pour  autrui,  in  order  to 


entitle  the  beneficiary  of  it  to  an  action 
upon  it,  need  not  be  express,  notwithstand- 
ing the  apparent  requirement  of  La.  Code 
Prac.  art.  35,  but  may  result  from  implica- 
tion, the  question  in  every  case  being  as  to 
whether  or  not  the  contractants  intended 
to  confer  a  right  of  action.  Allen  &  C.  Mfg. 
Co.  V.  Shreveport  Waterworks  Co.  113  La. 
1091,  37  So.  980,  68:  650 

34.  When  one  person  agrees  with  another 
on  a  sufficient  consideration  to  do  a  thing 
for  the  benefit  of  a  third  person,  such  third 
person  may  enforce  the  agreement  if  it  ia 
not  rescinded  before  acceptance.  Ransdel 
V.  Moore,  153  Ind.  393,  53  N.  E.  767,  53:  755 

35.  If  a  person  makes  a  contract  with  an- 
other for  the  benefit  of  a  third  person,  the 
latter  may  enforce  it  at  law  regardless  of 
his  relations  with  the  first  person  or  wheth- 
er he  had  any  knowledge  of  the  transaction 
at  the  time  of  its  occurrence,  and  regard- 
less of  any  formal  assent  thereto  on  his 
part  prior  to  the  commencement  of  the  ac- 
tion. Tweeddale  v.  Tweeddale,  116  Wis.  517, 
93N.  W.  440,  61:509' 

36.  A  stranger  to  a  contract  between 
others,  in  which  one  of  the  parties  promises 
to  do  something  for  the  benefit  of  such 
stranger,  there  being  nothing  but  the  prom- 
ise, no  consideration  from  such  stranger,^ 
and  no  duty  or  obligation  to  him  on  the 
part  of  the  promisee, — cannot  recover  upon 
it.  Jefferson  v.  Asch,  53  Minn.  446,  55  N. 
W.   604,  25:  257 

37.  Upon  the  making  of  a  contract  by  one 
person  with  another  for  the  benefit  of  a 
third  person,  the  law  operates  upon  the  acts 
of  the  immediate  parties  thereto,  at  once 
creating  all  the  relations  of  privity  between 
the  one  making  the  promise  and  the  one  to  4 
be  benefited  thereby  requisite  to  binding 
contractual  relations  between  them,  and 
neither  one  nor  both  of  the  immediate  par- 
ties to  the  transaction  can  rescind  the  same 
or  in  any  way  interrupt  or  prejudice  the 
rights  of  such  third  person  without  his  con- 
sent. Tweeddale  v.  Tweeddale,  116  Wis. 
517,  93  N.  W.  440,  61:  50» 

38.  An  agreement  by  brothers  and  sisters 
to  whom  land  has  descended  in  common,  to 
hold  the  same  as  joint  tenants,  and  that  it 
shall  pass  to  the  survivor  and  from  the  lat- 
ter by  descent  or  devise  to  a  child  of  one  of 
the  brothers,  is  enforceable  by  such  child, 
although  he  was  not  a  party  thereto.  Mur- 
phy V.  Whitney,  140  N.  Y.  541,  35  N.  E.  930, 

24:  123 

39.  The  breach  of  a  mortgagee's  promise 
to  advance  funds  to  the  mortgagor  does  not 
create  any  liability  in  equity  to  creditors 
of  the  mortgagor  who  would  have  derived 
benefit  from  the  performance  of  the  prom- 
ise, unless  the  mortgagee  owed  them  some 
obligation  or  duty.  Anglo-American  Sav. 
&  L.  Asso.  v.  Campbell,  13  App.  D.  C.  581, 

43:  622 

40.  A  lessee  of  a  railroad  which  has 
agreed  to  pay  all  taxes  and  assessments 
is  not  for  that  reason  personally  liable  to 
a  mimicipality  or  a  contractor,  neither  of 
which  is  in  privity  with  the  lessee,  for  the 
amount  of  a  local  assessment.    Chicago,  K. 
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T.  &  P.  R.  Co.  V.  Ottumwa,  112  Iowa,  300, 
•83  N.  W.  1074,  51 :  763 

41.  A  corporation  for  whose  benefit  a  stip- 
ulation in  a  lease  against  the  sale  on  the 
premises  of  any  beer  of  other  makers  was 
•clearly  understood  to  be  made  can  enforce 
the  contract,  although  it  is  not  a  party  to 
it.  Ferris  v.  American  Brewing  Co.  155  Ind. 
539,  58  N.  E.  701,  52:  305 

42.  A  tenant  of  the  lower  floor  of  a  build- 
ing, the  remainder  of  which  is  retained  by 
the  landlord,  cannot,  in  an  action  on  the 
•contract,  recover  for  breach  by  a  third  per- 
son of  his  contract  with  the  landlord  t»  keep 
fluch  remainder  heated,  by  reason  of  which 
water  pipes  freeze  and  burst,  to  his  injury. 
Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield 
Shoe  Co.  71  N.  H.  522,  53  Atl.  807,  .  60:  116 
Agents  or  trustees.  < 

See  also  infra,  52. 

For  Editorial  Notes,  see  infra,  V.  §  2. 

43.  An  agent  may  maintain  an  action  in 
his  own  name  against  a  railroad  company 
to  recover  damages  for  breach  of  a  contract 
to  transport  goods  of  his  principal,  where 
his  agency  was  not  disclosed  and  the  con- 
tract was  made  with  him  as  the  owner  of 
the  goods.  Carter  v.  Southern  R.  Co.  Ill  Ga. 
.38,  36  S.  E.  308,  50:  354 

44.  An  agent  who  has  made  a  contract 
for  the  sale  of  his  principal's  property, 
for  which  he  is  to  receive  a  commission, 
has  sufficient  interest  in  a  telegram  which 
he  sends  to  the  principal  for  the  purpose 
of  having  the  sale  confirmed,  to  be  entitled 
to  maintain  an  action  for  failure  of  the  tele- 
graph company  to  perform  its  contract. 
Western  U.  Teleg.  Co.  v.  Barefoot,  97  Tex. 
159,  76  S.  W.  914,  64:  491 

45.  Agents  to  whom  goods  were  billed  by 
their  principals,  and  who  received  them,  and 
in  their  own  firm  name  contracted  for  the 
delivery  of  the  goods  to  themselves,  acting 
as  factors,  and  having  no  pecuniary  inter- 
■est  in  the  goods  beyond  their  lien  for  com- 
missions, are  entitled  to  maintain  an  ac- 
tion as  trustees  of  an  express  trust,  under 
Mo.  Rev.  Stat.  1879,  §  3463,  for  breach  of 
the  contract  by  the  carrier.  Wolfe  v.  Mis- 
souri P.  R.  Co.  97  Mo.  473,  11  S.  W.  49, 

3:  539 

46.  A  trustee  for  the  bondholders  of  a 
railroad  company  has  a  right  to  maintain 
«n  action  for  the  enforcement  of  a  contract 

leasing  the  road  for  the  benefit  of  the  bond- 
holders.    Schmidt  v.  Louisville  &  N.  R.  Co. 

101  Ky.  441,  41  S.  W.  1015,  38:  809 

47.  One  with  whom,  as  trustee  for  a  wife, 
an  agreement  is  made  by  her  husband  for 
separation  and  the  payment  of  money  for 
her  support  by  the  husband,  is  the  trustee 
of  an  express  trust,  who  can  maintain  an 
action  in  his  own  name  to  enforce  or  exe- 

•cute  the  trust.  Clark  v.  Fosdick,  118  N.  Y. 
7.  23  N.  E.  136,  6:  132 

Telegraph  cases. 
See  also  supra,  44. 

48.  One  who  receives  a  telegram  from  his 
nephew,  announcing  the  dangerous  illness  of 
his  brother,  has  no  right  of  action  against 
the  telegraph  company  for  delay  in  sending 


the  message,  where  he  was  not  a  party  or 
privy  to  the  contract  for  sending  it,  and  it 
does  not  even  appear  that  it  was  sent  for 
his  benefit.  Western  U.  Teleg.  Co.  v.  Wood, 
13  U.  S.  App.  317,  6  C.  C.  A.  432,  57  Fed. 
471,  21:706 

49.  The  person  to  whom  a  telegram  is 
sent  can  maintain  an  action  for  whatever 
legal  damage  results  to  him  from  the  negli- 
gence of  the  company  in  its  transmission 
or  delivery,  where  the  message  shows  that 
he  is  interested  in  it,  or  that  it  is  for  his 
benefit,  or  that  damage  will  result  to  him 
from  such  negligence.  International  Ocean 
Teleg.  Co.  v.  Saunders,  32  Fla.  434,  14  So. 
148,  21:810 

50.  The  person  to  whom  a  message  was 
addressed  may  maintain  an  action  for  dam- 
ages sustained  by  him  on  account  of  negli- 
gence in  its  delivery.  Mentzer  v.  Western 
U.  Teleg.  Co.  93  Iowa,  752,  62  N.  W.  1, 

28:  72 

51.  The  receiver  of  a  telegram  may  main- 
tain against  the  telegraph  company  an  ac- 
tion on  the  case  as  for  a  tort  committed, 
whenever  he  shall  have  sustained  actual 
damages,  without  his  own  fault,  by  reason 
of  the  negligent  alteration  of  the  message 
in  its  transmission.  Fererro  v.  Western  U. 
Teleg.  Co.  9  App.  D.  C.  455,  35:548 

52.  A  principal  is  entitled  to  maintain 
an  action  on  a  contract  made  by  his  agent 
with  a  telegraph  company  for  the  delivery 
to  the  principal  of  a  message,  under  a  ficti- 
tious name,  the  telegraph  company  having 
satisfactory  evidence  of  the  identity  of  the 
person  for  whom  it  was  intended.  Milliken 
V.  Western  U.  Teleg.  Co.  110  N.  Y.  403,  18 
N.  E.  251,  1:281 
Insurance  cases. 

See  also  infra,  142. 

53.  A  mortgagee  to  whom  a  policy  to  the 
mortgagor  is  made  payable  may  sue  alone, 
where  his  claim  exceeds  the  amount  of  the 
insurance.  Travelers'  Ins.  Co.  v.  California 
Ins.  Co.  1  N.  D.  151,  45  N.  W.  703,     8:  769 

54.  A  mere  contract  of  reinsurance  creates 
no  privity  between  the  original  insured  and 
the  reinsurer;  but  where  the  loss  or  risk 
is  expressly  assumed  by  another  company, 
the  original  insured  may  sue  on  such  con- 
tract as  having  been  made  for  his  benefit. 

Id. 
Creditors. 

55.  Creditors  of  a  vendor  of  a  stock  of 
goods  have  a  right  of  a<;tion  against  the 
vendee  upon  his  agreement  with  the  vendor 
to  pay  such  creditors  out  of  the  purchase 
money.  Voorhees  v.  Porter,  134  N.  C.  591, 
47  S.  E.  31,  65:  736 

56.  An  agreement  by  a  corporation  or- 
ganized to  take  the  property  and  carry  on 
the  business  of  a  copartnership,  upon  the 
death  of  one  of  the  members,  by  which  it 
binds  itself  to  pay  all  the  partnership  debts, 
cannot  be  enforced  in  an  action  at  law  by 
a  creditor  of  the  copartnership,  since  he 
was  not  a  party  to  the  contract  and  it  was 
not  made  for  his  benefit.  Morgan  v.  Ran- 
dolph-Clowes Co.  73  Conn.  396,  47  Atl.  658, 

51:  653 

57.  An  agreement  in  a  contract  between 
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two  persons  for  the  formation  of  a  corpora- 
tion, to  the  effect  that  the  new  corporation 
shall  assume  and  pay  the  rent  due  under  an 
existing  lease  between  third  persons,  will 
not  give  the  lessor  a  right  of  action  to  re- 
cover such  rent  from  one  of  the  members  of 
the  corporation  upon  his  refusal  to  carry 
out  the  agreement,  if  there  was  no  under- 
standing as  to  the  assumption  of  the  lease 
with  either  the  lessor  or  the  lessee,  neither 
of  whom  had  knowledge  of  the  agreement, 
although  the  person  refusing  to  carry  out 
the  agreement  had  taken  possession  of  the 
leased  property  and  occupied  it  for  some 
time  before  the  corporation  was  ready  to 
use  it.  Lorillard  v.  Clyde,  122  N.  Y.  498,  25 
N.  E.  917,  10:  113 

Legatee. 

58.  A  legatee  may  enforce  a  provision  in 
an  agreement  by  the  executrix  to  distribute 
money  received  by  her  whenever  a  certain 
amount  shall  accumulate,  in  consideration  of 
the  withdrawal  of  opposition  to  the  probate 
of  the  will,  although  the  agreement  was  not 
signed  bv  such  legatee.  Painter  v.  Kaiser, 
27  Xev.  421,  76  Pac.  747,  65:  672 

59.  The  employment  of  an  attorney  by  a 
mother  to  draw  her  will,  in  which  a  provi- 
sion was  made  for  one  of  her  sons,  is  not 
a  contract  made  for  the  benefit  of  the  latter, 
within  Cal.  Civ.  Code,  §  1559,  providing  that 
a  third  person  may  enforce  a  contract  en- 
tered into  between  others  for  his  benefit,  so 
as  to  entitle  such  son  to  recover  from  the 
attorney  for  his  gross  mistake  in  so  writing 
the  will  as  to  deprive  the  son  of  the  pro- 
vision designed  by  the  testatrix  for  his 
benefit.  Buckley  v.  Gray,  110  Cal.  339,  42 
Pac.  900,  ~  31 :  862 
Married  woman. 

CO.  An  action  on  a  written  promise  by  a 
man  to  his  wife,  to  pay  her  son  a  certain 
sum,  if  living  after  her  death,  and,  if  not, 
to  her  next  heirs,  without  interest  until 
after  her  death,  cannot  be  brought  by  the 
son,  but,  if  it  will  lie,  must  be  brought  by 
her  administrator.  Baxter  v.  Camp,  71 
Conn.  245,  41  Atl.  803,  42:  514 

CI.  A  woman  may  sue  on  a  contract  of  a 
third  person  with  her  husband  to  pay  her 
certain  moneys  in  the  event  of  success  in 
contesting  a  will,  where  the  husband  pro- 
<•  lied  an  advancement  of  funds  for  the  con- 
test, and  there  were  strong  moral  and  fam- 
ily reasons  why  she  should  be  regarded  as 
one  of  the  heirs,  although  she  was  not  le- 
gally such.  Buchanan  v.  Tilden,  158  N.  Y. 
109.  52  X.  E.  724,  44:  170 

62.  An  agieement,  secured  by  a  mortgage, 
made  by  a  wife's  brother  to  whom  the  hus- 
band on  separation  paid  a  sum  of  money 
for  her  support,  to  provide  for  and  maintain 
her  during  her  life  without  expense  to  her 
husband,    and    to    indemnify    and    save    the 

,  latter  harmless  from  any  charges  on  her 
accoimt.  may  be  enforced  by  the  wife,  al- 
though she  is  not  a  partv  to  the  instrument. 
Coleman  v.  ^^^litnev,  G2Vt.  123,  20  Atl.  322, 

9:  517 
Injured  employee. 

63.  A  contract  to  indemnify  an  employer 


against  loss  by  reason  of  liability  for  acci- 
dental injuries  to  employees  does  not  inure 
to  the  benefit  of  an  injured  employee  so- 
that  he  can  enforce  payment  of  it  in  case 
the  employer  becomes  insolvent  and  makes- 
an  assignment  for  creditors  before  he  re- 
ceives his  judgment,  so  that  the  judgment 
cannot  be  enforced, — especially  whei-e  the 
contract  provides  that  no  action  shall  lie 
against  the  insurer,  as  respects  any  loss 
under  the  policy,  imless  it  shall  be  brought 
by  the  assured  himself  to  reimburse  him  for 
loss  actually  sustained  and  paid  by  him  in 
satisfaction  of  a  judgment  after  trial  of  the 
issue.  Frye  v.  Bath  Gas  &  E.  Co.  97  Me. 
241,  54  Atl.  395,  59:  444 

College. 

64.  A  college  established  by  a  church  pur- 
suant to  subscriptions  and  propositions 
therefor  is  the  beneficiary  of  the  subscrip- 
tions, standing  in  in  loco  ecclesiw  as  to  the 
right  to  sue  upon  it.  Rogers  v.  Galloway 
Female  College,  64  Ark.  627,  44  S.  W.  454. 

39:  636. 
Agreement  by  vendor  or  purchaser. 

65.  A  covenant  by  a  vendee  to  repair  a. 
ditch  which  has  become  a  substitute  for  a 
natural  water  course  cannot  be  invoked  by 
third  persons  who  may  profit  incidentally 
bv  its  enforcement.  Case  v.  Hoffman,  100 
VVis.  314,  72  N.  W.  390,  74  N.  W.  220. 

44:  728- 

66.  A  contract  by  a  vendor  with  a  third 
person  to  pay  a  judgment  gives  no  right  of 
action  in  favor  of  a  vendee  by  quitclaim  who- 
has  been  compelled  to  pay  it  to  protect  his 
land.  McClure  v.  Melton,  34  S.  C.  377,  13 
S.  E.  615,  13:  723- 

67.  One  who  contracts  to  purchase  land  is 
not  liable  to  a  suit  for  specific  performance 
in  the  name  of  one  who  did  not  make  the 
contract,  and  who  was  not  the  owner  of 
the  property  at  the  time  the  contract  was 
made,  but  who  subsequently  acquired  the 
title  for  the  purpose  of  conveying  it.  Mc- 
Govern  v.  Hern,  153  Mass.  308,' 26  N.  E.  861, 

10:  815- 
Infant  on  promise  to  parent. 
See  also  contracts,  69,  69a. 

68.  An  infant  named  for  the  promisor  is 
in  such  privity  to  his  father  as  to  be  entit- 
led to  enforce  a  promise  made  to  the  latter 
to  convey  land  to  the  child  in  consideration 
of  such  naming.  Daily  v.  Minnick,  117 
Iowa,  563,  91  N.  W.  913,  60:  840- 
Against  building  contractor. 

69.  An  agreement  by  a  building  contract- 
or to  indemnify  the  owner  of  the  building 
against  any  loss  resulting  from  injuries  to 
others  in  the  progress  of  the  work  will  not 
sustain  an  action  against  the  contractor  by 
an  injured  person  who  was  not  a  party  to- 
the  contract,  and  for  whose  benefit  it  was- 
not  made.  Wolf  v..  Downey,  164  N.  Y.  30, 
58  N.  E.  31,  51:241 

70.  No  action  can  be  maintained  on  a  con- 
tract and  bond  in  favor  of  a  municipal  cor- 
poration, conditioned  to  erect  a  plant  for  it 
and  turn  it  over  free  and  clear  of  all  claims 
for  materials,  by  a  third  person  who  has 
furnished  materials  which  have  not  been, 
paid  for,  where  there  is  neither  an  intent  to- 
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secure  his  claim,  nor  any  promise  legally 
enforceable  in  his  favor.  Electric  Appliance 
Co.  V.  United  States  Fidelity  &  G.  Co.  110 
Wis.  434,  85  N.  W.  648,  53:  609 

On  guaranty  on  back  of  note.  . 

71.  An  action  against  those  who  sign  a 
guaranty  of  payment  on  the  back  of  a  nego- 
tiable promissory  note  can  be  maintained 
only  in  the  name  of  the  one  to  whom  such 
promise  is  made,  as  they  are  not  indorsers, 
but  guarantors;  and  the  guaranty,  al- 
though thus  indorsed,  is  a  nonnegotiable 
chose  in  action.  Edgerly  v.  Lawson,  176 
Mass.  551,  57  X.  E.  1020,  51:  432 
On  official  bond. 

72.  The  United  States  may  sue  as  the 
party  aggrieved,  upon  the  bond  of  a  sheriff 
from  whom  a  Federal  prisoner  lawfully  in 
his  custody  has  escaped,  where* the  state 
statute  authorizes  suit  on  the  bond  by  any 
party  aggrieved.  State  use  of  United  States 
V.  Hill,  22  U.  S.  App.  1,  9  C.  C.  A.  326,  60 
Fed.  1005,  24:  170 
Passenger  on  agreement  as  to  fares. 

73.  The  benefit  of  a  contract  by  a  town 
with  a  street  railway  company,  limiting 
the  rate  of  fare,  is  available  to  a  passenger 
in  an  action  of  trespass  for  being  ejected 
for  nonpayment  of  fare  after  tendering  the 
amount  allowed  by  the  contract.  Adams  v. 
Union  R.  Co.  21  R.  I.  134,  42  Atl.  515, 

44:  273 
Public  contracts. 

Contract  to  Supply  Water  for  Fire  Depart- 
ment, see  Waters,  561-575. 
See  also  supra,  73. 

74.  A  contract  by  a  city  with  a  water- 
works company  for  a  water  supply  will  not 
sustain  an  action  against  the  company  for 
a  breach  thereof,  by  a  citizen  whose  prop- 
erty was  destroyed  by  fire  in  consequence  of 
such  breach.  House  v.  Houston  Water- 
works Co.  88  Tex.  233,  31  S.  W.  179,    28:  532 

75.  An  action  ex  delicto  against  a  water- 
works company  cannot  be  maintained  by  a 
private  person  on  account  of  the  failure  of 
the  company  to  comply  with  its  contract 
with  the  municipality  to  furnish  water,  al- 
though the  plaintiff's  property  was  burned 
on  account  of  such  failure.  Id. 

76.  A  public  duty  which  will  sustain  a 
right  of  action  in  favor  of  individuals  in- 
jured by  its  nonperformance  is  not  created 
by  a  contract  with  a  municipality  to  furnish 
a  water  supply.  Id. 

77.  A  contract  by  which  the  waterworks 
franchise  of  a  city  is  granted  on  condition 
that  the  contractor  shall  supply  the  inhabi- 
tants with  water  at  a  fixed  maximum  rate 
for  private  use,  and  shall  rent  a  specified 
number  of  fire  hydrants  to  the  city  at  a 
fixed  rental,  payable  yearly  out  of  the  cor- 
porate treasury,  and  shall  keep  said  hy- 
drants in  good  order,  with  a  specified  pres- 
sure of  water  for  extinguishing  fire,  flush- 
ing sewers,  and  supplj-ing  engine  houses, 
public  parks,  public  schools,  and  other  pub- 
lic buildings,  contains  a  double  set  of  stip- 
ulations and  engagements, — one  in  favor  of 
the  inhabitants  individually,  for  the  en- 
forcement of  the  performance  of  which,  or 


for  the  breach  of  which,  they  have  a  right 
of  action  individually;  and  one  in  favor  of 
the  municipal  corporation,  for  the  enforce- 
ment of  the  performance  of  which,  or  for 
the  breach  of  which,  the  inhabitants  have 
individually  no  right  of  action.  Allen  & 
C.  Mfg.  Co.  V.  Shreveport  Waterworks  Co. 
113  La.  1091,  37  So.  980,  68:650 

78.  An  agreement  by  a  waterworks  con- 
tractor to  lease  fire  hydrants  to  the  city,  and 
furnish  water  to  the  city  for  the  use  of  its 
fire  department,  and  to  keep  the  hydrants  in 
good  condition,  is  an  engagement  in  favor 
of  the  city,  and  not  in  favor  of  the  inhabi- 
tants individually.  Id. 

79.  The  recital  in  a  contract  by  a  city 
with  a  waterworks  contractor  for  a  supply 
of  water  for  its  fire  department  and  the 
rental  of  hydrants  to  the  city,  that  it  is 
made  "in  consideration  of  the  public  bene- 
fit and  the  protection  to  property,  result- 
ing from  the  construction"  of  the  water- 
works system  does  not  have  the  effect  of  a 
stipulation  pour  autrtii  in  favor  of  the  in- 
habitants individually,  upon  which  they 
may  individually  bring  suit.  Id. 

80.  The  lowest  reliable  and  responsible 
bidder  for  a  contract  for  public  work  has 
no  such  vested  or  absolute  right  to  a  com- 
pliance with  provisions  of  the  statute  re- 
quiring a  contract  to  be  let  to  the  lowest 
reliable  and  responsible  bidder  as  will  en- 
title him  to  maintain  an  injunction  against 
their  violation  by  public  officers,  as  such 
provisons  are  not  for  his  benefit  or  for  that 
of  his  class,  but  for  the  benefit  of  property 
holders  and  taxpayers.  Colorado  Pav.  Co. 
V.  Murphy,  23  C.  C.  A.  631,  49  U.  S.  App.  17, 
78  Fed.  28,  37:  630 

81.  A  subcontractor  who  has  agreed  with 
the  contractor  to  carry  mails  in  accordance 
with  the  contract  between  the  United  States 
and  the  contractor,  in  which  the  latter  as- 
sumes liability  to  any  person  aggrieved  by 
his  defaults,  is  not  liable  upon  his  contract 
to  a  postal  employee  for  personal  injuries 
caused  by  the  subcontractor's  negligence. 
Lawton  v.  Chilton,  103  Wis.  244,  79  N.  W. 
321,  45:  616 

3.  Effect  of  Assignment. 

Of  Claim  for  Wages,  see  Assignment,  16. 

Of  Claim  Assigned  for  Collection,  see  As- 
signment, 3. 

Of  Corporate  Bonds,  see  Bonds,  98,  99. 

Of  Covenant,  see  Covenant,  76-79. 

By  Indian,  see  Courts,  443. 

On  Right  to  Continue  Action,  see  Dismissal 
or  Discontinuance,  4. 

Allegations  Showing  Right  to  Sue,  see 
Pleading,  194,  201. 

See  also  Contracts,  631. 

For  Editorial  Notes,  see  infra,  V.  §  2. 

82.  One  holding  by  written  assignment  a 
verified  itemized  accoimt  is  not  the  real 
party  in  interest,  within  the  meaning  of 
Kan.  Civ.  Code,  §  26,  requiring  every  ac- 
tion to  be  prosecuted  in  the  name  of  the 
real  party  in  interest;  and  ho  cannot  main- 
tain  an  action  thereon   in  his  own    name. 
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wheie  it  is  shown  that  by  a  contempora- 
tieous  oral  agreement  he  has  agreed  to  pay 
the  full  amount  thereof,  when  collected,  to 
his  assignor;  and  this  is  true  notwithstand- 
ing the  assignor  testifies  that  the  defend- 
ant in  the  action  does  not  owe  her  anything, 
and  that  the  whole  amount  is  due  her  from 
the  plaintiff,  and  that  he  is  to  pay  her  pro- 
vided he  recovers  in  the  action.  Stewart  v. 
Price,  64  Kan.  191,  67  Pac.  553,         64:  581 

83.  An  assignee  of  the  right  of  action  to 
«et  aside  a  deed  for  fraud,  although  re- 
ceiving also  a  conveyance  from  the  assignor, 
who  is  a  cotenant,  under  agreement  to 
maintain  the  action  for  their  joint  benefit, 
is  not,  as  to  the  interest  assigned,  entitled 
to  maintain  the  action  under  a  statute  re- 
quiring actions  to  be  prosecuted  in  the  name 
of  the  real  party  in  interest.  Gruber  v. 
Baker,  20  Nev.  453,  23  Pac.  858;  9:  302 

84.  The  fact  that  a  person  has  sold  all 
his  stock  in  a  corporation  does  not  prevent 
him  from  maintaining  an  action  for  fraudu- 
lent representations  whereby  he  was  in- 
duced to  become  a  stockholder  therein. 
Teachout  v.  Van  Hoesen,  76  Iowa,  113,  40 
N.  W.  66,  1 :  664 

85.  The  assignee  of  a  policy  of  perma- 
nent insurance  providing  that  the  insurance 
company  shall  be  "forever"  liable  to  the  as- 
sured and  his  assigns  may  maintain  in  his 
own  name  an  action  for  damages  resulting 
from  the  company's  refusal  to  enter  and  al- 
low the  assignment  of  the  policy  as  pro- 
vided for  therein.  Marshall  v.  Franklin  F. 
Ins.  Co.  176  Pa.  628,  35  Atl.  204,         34:  159 

86.  Under  a  statute  requiring  the  officer 
selling  property  under  execution  to  return 
to  the  execution  debtor  any  excess  in  the 
proceeds  of  the  sale  over  the  judgment,  in 
case  the  officer  takes  a  check  for  such  ex- 
cess, which  he  wrongfully  surrenders  to  the 
purchaser,  the  judgment  debtor  may  as 
equitable  assignee  maintain  an  action  to 
enforce  payment  of  its  amount,  against  the 
purchaser,  although  he  has  recovered  judg- 
ment against  the  officer  for  the  amount, 
which  has  proved  unavailing  because  of  his 
insolvency.  Meherin  v.  Ambrose,  131  Cal. 
881,  63  Pac.  1084,  54:  272 

87.  An  action  cannot  be  maintained  on  an 
indemnifying  bond  given  upon  the  levy  and 
execution  of  mortgaged  goods,  by  the  as- 
signee of  the  mortgagee's  right  to  damages 
on  such  bond,  unless  such  assignee  has  also 
received  an  assignment  of  the  mortgaged 
debt.  Garretson  v.  Ferrall,  78  Iowa,  166, 
42  N.  W.  637,  6:  377 
Of  note. 

Right    of   Assignor    to    Sue,    see   Bills    and 
Notes,  263-268. 

88.  One  who  holds  the  full  legal  title  to  a 
promissory  note  by  assignment  may  main- 
tain an  action  thereon  against  the  maker, 
notwithstanding  that  he  has  no  beneficial 
interest  in  the  proceeds;  the  assignment 
having  been  made  to  enable  him  to  realize 
on  the  claim  in  the  interest  of  the  original 
payee.  Manley  v.  Park,  68  Kan.  400,  75 
Pac.  r)57,  66:  967 

89.  Recovery  in  an  action  on  promissory 


notes,  by  one  to  whom  they  had  been  un- 
conditionally assigned  by  the  payee,  can- 
not be  defeated  on  the  ground  that  he  is 
not  the  real  party  in  interest,  where  it  ap- 
pears that  the  notes  had  been  assigned  in 
satisfaction  of  a  claim  for  rent  of  land 
which  the  assignee  had  been  permitted  by 
the  owner  of  the  land  to  control  and  rent 
in  his  own  name  to  secure  him  against  loss 
on  a  bond  that  he  had  signed  as  surety 
for  the  landowner,  and  he  had  leased  the 
land  in  his  own  name  to  the  payee  of  the 
notes,  who  had  agreed  to  pay  him  rent,  al- 
though after  he  had  been  released  from  lia- 
bility on  the  bond  he  agreed  to  secure  the 
notes  in  satisfaction  of  the  rent  and  turn 
them  over  to  the  owner  of  the  land,  but, 
instead,  took  an  assignment  to  himself, 
and,  without  the  consent  and  against  the 
objection  of  the  landowner,  brought  action 
on  them  against  the  maker;  and  this,  not- 
withstanding the  owner  of  the  land  had 
agreed  with  the  maker  of  the  notes,  with- 
out any  consideration  sufficient  to  support 
a  contract,  however,  to  accept  a  less  sum 
than  their  face  in  full  satisfaction  of  the 
notes.  Greene  v.  McAuley,  70  Kan.  601, 
79  Pac.  133,  68:  308 

90.  In  an  action  on  a  promissory  note  by 
the  holder,  to  whom  it  has  been  uncondi- 
tionally assigned  by  the  payee,  a  complete 
defense  on  the  sole  ground  that  the  plaintiff 
is  not  the  real  party  in  interest  can  only 
be  established  by  proof  of  facts  showing 
that  a  payment  to  him  would  not  be  a 
protection  to  the  defendant  against  fur- 
ther liability  on  the  note.  Id. 

4.  On  Matters  of  Public  Right. 

Proper  Party  Defendant,  see  infra,  138. 
By  Attorney  General,  see  Attorney  General, 

2-5. 
Who  May  Have  Remedy  against  Nuisance, 

see  Nuisances,  II.  a. 
See  also  supra,  80. 

91.  One  who  seeks  relief  from  the  courts 
for  a  breach  of  duty  imposed  upon  public 
officers  by  statute  must  have  a  vested  right 
to  the  discharge  of  such  duty,  and  the  stat- 
ute imposing  it  must  have  been  enacted  for 
the  benefit  of  himself  and  others  in  like 
situation.  Colorado  Pav.  Co.  v.  Murphy,  23 
C.  C.  A.  631,  49  U.  S.  App.  17,  78  Fed.  28, 

37:  630 

92.  One  has  no  right  to  maintain  an  ac- 
tion at  law  or  a  suit  in  equity  because  of  a 
breach  of  duty  imposed  upon  public  of- 
ficers by  statute,  if  the  duty  was  imposed 
for  the  benefit  of  another  person  or  class  of 
persons,  and  his  advantage  from  its  dis- 
charge is  merely  incidental,  and  not  a  part 
of  the  design  of  the  statute.  Id. 

93.  The  refusal  of  the  attorney  general 
to  bring,  or  consent  to  the  bringing  of,  a 
suit  affecting  a  public  right,  does  not  pre- 
vent the  supreme  court  of  Wisconsin  from 
rightfully  taking  original  jurisdiction  there- 
of upon  the  relation  of  a  private  citizen  in 
the  name  of  the  state.  State  ex  rel.  Lamb 
V.  Cunningham,  83  Wis.  90,  53  N.  W.  48, 

17:  145 
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94.  In  all  cases  of  purely  public  concern 
aflFecting  the  welfare  of  the  whole  people  or 
the  state  at  large,  the  action  of  a  court  can 
be  invoked  only  by  such  executive  officers 
of  the  state  as  are  by  law  intrusted  with 
the  discharge  of  such  duties.  State  ex  rel. 
Taylor  v.  Lord,  28  Or.  498,  43  Pac.  471, 

31:  473 

95.  The  enforcing  of  an  order  of  railroad 
commissioners  requiring  a  railroad  company 
to  conform  to  their  schedule  of  rates  is  a 
matter  of  public  right  for  which  an  action 
may  be  maintained  in  the  name  of  the  state. 
Campbell  v.  Chicago,  M.  &  St.  P.  R.  Co. 
86  Iowa,  587,  53  N.  W.  351,  17:443 
By  taxpayer. 

In    Mandamus    Suit,   see    Mandamus,    157- 

170. 
To    Annul    Ordinance    Accepting  'Cift,  see 

Municipal  Corporations,  339. 
See  also  Municipal  Corporations,  279. 

96.  A  taxpayer  can  sue  to  prevent  the 
execution  of  an  illegal  contract  for  the  ex- 
penditure of  public  moneys.  Adams  v.  Bren- 
an,   177   III.    194,   52   N.   E.   314,         42:  718 

97.  Taxpayers  may  maintain  suits  against 
town  officers  to  prevent  or  remedy  misappli- 
cation of  town  funds.  Russell  v.  Tate,  52 
Ark.  541,  13  S.  W.  130,  7:  180 

98.  A  taxpayer  of  a  county  may  bring  a 
suit  in  his  own  name  on  behalf  of  the  pub- 
lic to  compel  restoration  to  the  treasury 
of  money  illegally  appropriated  as  fees  by  a 
county  officer  with  the  consent  of  the  board 
of  commissioners,  where  the  board  refuses 
to  bring  it;  the  board  being  joined  as  de- 
fendant in  the  action.  Zuelly  v.  Casper,  160 
Ind.  455,  67  N.  E.  .103,  63:  133 

99.  A  single  taxpayer,  even  though  a  non- 
resident, may  bring  a  suit  on  behalf  of  him- 
self and  all  others  similarly  interested, 
amounting  to  a  large  number  of  persons, 
to  recover  back  money  illegally  exacted 
for  taxes.  Com.  use  of  Wiggins  v.  Scott, 
112  Ky.  252,  65  S.  W.  596,  55:  597 

100.  Citizens  who  have  voted  to  tax  them- 
selves for  a  specific  work  of  public  improve- 
ment, the  value  of  which  is  fixed  at  $20,000, 
have  a  standing  in  court  to  complain  that 
the  property  acquired  is  not  being  used  for 
the  purpose  contemplated;  and  the  supreme 
court  of  Louisiana  in  such  a  case  has  juris- 
diction of  an  appeal.  Sugar  v.  Monroe,  108 
La.  677,  32  So.  961,  59:  723 

101.  A  vote  by  a  city  to  accept  a  statute 
for  the  construction  of  a  subway  under 
its  streets  is  virtually  a  vote  to  raise  or  to 
pay  money,  within  the  meaning  of  Mass. 
Pub.  Stat.  chap.  27,  §  129,  so  as  to  give  tax- 
payers a  standing  to  contest  the  legality 
of  the  use  of  public  money  for  sucn  purpose. 
Prince  v.  Crocker,  166  Mass.  347,  44  N.  E. 
446,  32:  610 

5.  In  Representative  Capacity. 

In  Action  on  Contract,  see  supra,  43-47. 

Assignee  for  Creditors,  see  Assignments  for 
Creditors,  III.  b,  3. 

Bailor's  Right  of  Action  against  Third  Per- 
son, see  Bailment,  12. 
L.R.A.  Dig.— 147. 


In  Proceeding  for  Dissolution  of  Corpora- 
tion, see  Corporations,  746-753. 

State's  Attorney  to  Enforce  Charitable 
Trust,  see  District  and  Prosecuting  At- 
torney's, 2. 

Right  of  Action  by  Receiver,  see  Receivers, 
115-122,  141-152. 

In  Name  of  Church  Instead  of  Trustees, 
see  Appeal  and  Error,  853. 

Trover  by  Agent,  see  Trover,  2. 

For  Editorial  Notes,  see  infra,  V.  §  4. 

102.  Agents  who  are  given  a  right  of  ac- 
tion for  interference  with  their  possession 
of  property  by  Ga.  Civ.  Code,  §  3038,  which 
is  to  be  construed  as  a  mere  codification 
of  the  previously  existing  law,  include  only 
those  agents  who  have  a  special  property 
or  interest  in  the  chattels  of  which  they 
have  possession,  and  not  those  whose  pos- 
session is  merely  that  of  the  principal. 
Mitchell  v.  Georgia  &  A.  Ry.  Co.  Ill  Ga. 
760,  36  S.  E.  971,  51:  622 

103.  A  traveling  salesman  who  is  respon- 
sible to  his  employer  for  the  loss  or  dam- 
age to  samples  in  his  possession  has  such 
an  interest  in  them  that,  in  case  they  are 
checked  as  baggage  by  a  railroad  company, 
and  injured  in  transportation,  he  may  main- 
tain an  action  to  recover  for  the  injurv. 
Illinois  C.  R.  Co.  v.  Matthews,  114  Ky.  973, 
72  S.  W.  302,  60:  840 

104.  A  passenger  who  is  intrusted  with 
the  money  of  another  in  his  care  for  the 
journey  has  such  a  right  in  the  money  that 
he  can  recover  from  a  sleeping-car  company 
by  whose  servant  it  is  stolen.  Pullman 
Palace  Car  Co.  v.  Gavin,  93  Tenn.  53,  23  S. 
W.  70,  21:298 
One  in  behalf  of  many. 

See  also  supra,  30,  99;  Pleading,  199. 

105.  One  retail  coal  dealer  injured  by  a 
combination  between  wholesalers  and  fa- 
vored retailers  to  drive  other  retailers  out  of 
business  may  maintain  an  action,  on  behalf 
of  himself  and  other  persons  similarly  in- 
jured, to  enjoin  the  illegal  act,  under  a 
statute  permitting  such  suits  when  the 
question  is  one  of  common  and  general  in- 
terest to  many  persons.  Hawarden  v. 
Youghioghenv  &  L.  Coal  Co.  Ill  Wis.  545, 
87  N.  W.  472,  55:  828 

106.  To  enable  church  deacons  to  maintain 
a  suit  as  individuals  on  behalf  of  them- 
selves and  other  members*  of  the  church  to 
protect  property  rights  belonging  to  them 
jointly  and  acquired  by  adverse  possession, 
it  must  be  shown  that  they  have  acquired 
title  by  user,  either  by  themselves  or 
through  others  with  whom  they  are  in 
privity  of  estate.  Stewart  v.  White,  128 
Ala.  202,   30   So.   526,  •      55:  211 

107.  Where  a  testator  is  shown  to  have 
had  ten  brothers  and  sisters,  although  it 
does  not  appear  what  was  the  number  of 
their  children,  the  children  of  one  of  the  tes- 
tator's nephews  will  be  permitted  to  con- 
test the  probate  of  the  will  on  behalf  of  all 
the  testator's  heirs  at  law,  under  Ky.  Civ. 
Code,  §  25,  providing  for.  suits  by  one  or 
more  of  the  persons  interested,  where  the 
parties  are  numerous  and  it  is  impracticabls 
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to   bring    them    all    before    the    court.    Kan- 
dolph  V.  Lanipkin,  90  Ky.  551,  14  S.  W.  538, 

10:  87 
Executors  and  administrators. 
Substitution    of,    see    Abatenjent    and    Re 

vival,  44. 
Action   for   Damages   to  Ancestor's   Realty, 

see  Abatement  and  Revival,  8. 
Action  on   Behalf  of  Estate   Generally,  see 

Executors   and    Administrators,    III.   a. 

108.  Suits  to  recover  a  legacy  must  be 
brought  by  the  personal  representative  of 
a  deceased  legatee,  not  by  his  next  of  kin. 
Gale  V.  Nickerson,  151  Mass.  428,  24  N.  E. 
400,  9:  200 

109.  The  administrator  of  one  who,  dur- 
ing the  owner's  lifetime,  died  in  possession 
of  chattels  under  an  agreement  by  which 
she  was  to  have  the  use  of  them  during 
her  life  and  that  of  the  owner,  has  no  title 
which  will  support  an  action  for  their  pos- 
session against  a  third  person  who  wrong- 
fully took  possession  of  them  after  the 
death  of  the  bailee,  but  such  action  must  be 
brought  by  the  owner.  Salter  v.  Sutherland, 
123  Mich.  225,  81  N.  W.  1070,  50:  140 

b.  Joinder. 

Joinder  of  Causes  of  Action,  see  Action  or 
Suit,  II.  d. 

Husband  and  Wife,  see  Husband  and  Wife, 
III.  c. 

Demurrer  for  Improper  Joinder,  see  Plead- 
ing, 597. 

110.  A  cause  of  action  in  favor  of  the 
receiver  of  a  corporation  is  not  properly 
joined  with  causes  of  action  in  favor  of  its 
creditors.  Boyd  v.  Mutual  Fire  Asso.  116 
Wis.  155,  94  N.  W.  171,  61:  918 

111.  A  joint  deposit  made  by  sureties  to 
secure  their  obligation  as  such  is  a  joint 
fund  without  regard  to  the  way  in  which 
it  was  made  up,  so  that  on  payment  of  the 
obligation  therefrom  their  right  of  action 
against  the  principal  may  be  joint.  Thom- 
as V.  Carter,  63  Vt.  609,  22  Atl.  720,     14:  82 

112.  The  presiding  elder  of  the  district, 
entitled  to  the  use  of  the  church  for  hold- 
ing quarterly  conferences,  the  regular  ap- 
pointed pastor  entitled  to  the  use  of  the 
parsonage  and  to  hold  religious  services  in 
the  church,  and  the  members  of  the  congre- 
gation, entitled  to  use  the  church  as  a  place 
of  worship,  may  lawfully  join  in  a  suit  to 
prevent  the  unlawful  withholding  of  the 
church  from  them.  Fuchs  v.  Meisel,  102 
Mich.  357,  60  N.  W.  773,  32:  92 

113.  A  married  woman  ajid  her  minor 
children  constituting  one  family,  may  join 
in  an  action  for  loss  of  means  of  support 
caused  by  the  intoxication  of  the  husoand 
and  father,  against  those  who  furnished 
him  intoxicating  liquor.  Jones  v.  Bates,  26 
Neb.  693,  42  N.  W.  751,  4:  495 
Injunction  suits. 

114.  Equitable     jurisdiction     to     prevent 
multiplicity  of  actions  will  not  authorize  an 
injunction     againjt     numerous    actions     for 
damages    by    plaintifls    who    have    no    coin 
manity  of  interest,  or  tie  or  connection  be- 


tween them,  except  that  each  has  suffered 
from  the  same  alleged  negligence  on  which 
their  actions  are  based.  Tribbette  v.  Illinois 
C.  R.  Co.  70  Miss.  182,  12  So.  32,         19:  660 

115.  An  application  for  an  injunction, 
filed  jointly  by  a  trading-stamp  company 
and  one  or  more  merchants  who  are  its 
customers,  seeking  to  enjoin  the  collection 
of  a  tax  imposed  on  the  merchants  under 
an  ordinance  requiring  the  payment  of  a 
tax  by  all  persons  furnishing  trading  stamps 
to  their  customers,  is  not  bad  for  misjoin- 
der of  parties,  although  the  trading-stamp 
company,  having  paid  its  tax,  was  not  a 
necessary  party.  Hewin  v.  Atlanta,  121  Ga. 
723,  49  S.  E.  765,  67:  795 

116.  Corporations  doing  business  in  the 
same  city  and  having  a  common  interest 
may  unite  in  a  suit  in  equity  to  prevent  the 
deceptive  use  of  the  name  of  the  city  on 
products  made  elsewhere,  to  the  damage  of 
their  business.  Pilsbury-Washburn  Flour 
Mills  Co.  V.  Eagle,  30  C.  C.  A.  386,  58  U.  S. 
App.   490,  86   Fed.    608,  41:  162 

117.  Riparian  proprietors,  each  owning  a 
distinct  piece  of  land  situated  upon  a  part 
of  the  stream  separate  from  that  abutted 
upon  by  the  land  of  every  other  owner,  have 
a  common  grievance  which  entitles  them  to 
sue  jointly  for  the  prevention  of  the  diver- 
sion and  pollution  of  the  waters  of  the 
stream.  Strobel  v.  Kerr  Salt  Co.  164  N.  Y. 
303,  58  N.  E.  142,  51:  687 

118.  Owners  of  separate  and  distinct  tene- 
ments may  unite  in  an  action  to  restrain 
the  rebuilding,  in  violation  of  a  city  ordi- 
nance, of  a  structure  partially  destroyed  by 
fire,  the  injury  from  which  will  affect  all  of 
them  alike.  Mount  Vernon  First  Nat.  Bank 
V.  Sarlls,  129  Ind.  201,  28  N.  E.  434,     13:  481 

119.  Several  owners  of  distinct  tenements 
may  join  in  a  suit  to  restrain  a  nuisance,  or 
other  grievance,  which  is  common  to  all  of 
them,  affecting  each  in  a  similar  way,  but 
cannot  so  join  when  the  object  of  the  suit 
is  to  restrain  that  which  does  a  distinct  and 
special  injury  to  each  of  their  properties. 
Jones  V.  Rowbotham  (N.  J.  Err.  &  App.)  47 
N.  J.  Eq.  337,  48  N.  J.  Eq.  311,  24  Atl.  131, 

19:  663 

120.  A  nuisance  is  common  to  several 
complainants  when  it  affects  all  of  them, 
not  precisely  at  the  same  instant  and  in 
the  same  degree,  but  at  the  same  period  of 
time  and  in  a  similar  way,  so  that  the  same 
relief  may  be  had  in  the  suit,  whether  there 
be  one,  two,  or  a  dozen  plaintiffs.  Id. 

121.  Striking  employees  whose  names  are 
put  by  their  employers  on  a  blacklist  and 
sent  to  other  employers  in  the  same  city, 
with  whom  a  combination  has  been  made  by 
an  agreement  not  to  employ  blacklisted  em- 
ployees of  other  employers,  cannot  unite  in 
an  action  against  the  employers;  but,  if  any 
right  of  action  exists,  it  is  in  favor  of  each 
one  separately.  Worthington  v.  Waring, 
157  Mass.  421,  32  N.  E.  744,  20:  342 

122.  Owners  of  property  assessed  a  pro- 
portionate share  of  the  cost  of  a  sewer 
cannot  unite  in  a  suit  to  enjoin  its  collec- 
tion on  the  ground  that,  in  consequence  of 
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the  location  of  the  property,  it  cannot  be 
benefited  by  the  sewer.  Poulsen  v.  Port 
land,   16  Or.  450,   19  Pac.  450,  1:  673 

123.  It  is  not  a  valid  objection  that  prop- 
erty owners  united  in  seeking  an  injunc- 
tion against  the  collection  of  an  assessment 
under  a  void  ordinance.  Although  their  in- 
terests are  distinct  and  differ  in  extent,  the 
ciuse  is  common  to  all,  and  their  respec- 
tive  remedies  are  the   same.  Id. 

124.  Persons  against  whom  an  unlawful 
exaction  in  the  form  of  a  tax  is  sought  to 
be  made  may  unite  in  an  application  for 
an  injunction  to  restrain  the  collection  of 
the  tax,  and  are  not  compelled  to  pay  the 
same  and  bring  separate  suits  against  the 
tax  officer  for  damages.  Hewin  v.  Atlanta, 
121  Ga.  723,  49  S.  E.  765,  67:  795 


II.  Defendants. 

a.  Proper    and    Necessary    Parties. 

1.  In  General. 

Consolidation  of  Actions  against  Different 
Defendants,   see  Action  or   Suit,  II.  b. 

Objection  for  Lack  of,  see  Pleading,  520,  568, 
607,  624. 

Mode  of  Objecting  to  Want  of,  see  Pleading, 
471. 

Waiver  of  Defect  of,  see  Pleading,  52. 

In  Action  Under  Anti-Trust  Act,  see  Con- 
spiracy, 119. 

In  Mandamus  Proceeding,  see  Mandamus, 
171-177. 

Th  Writ  of  Prohibition,  see  Prohibition,  33. 

For  Editorial  Notes,  see  infra,  V.  §  5. 

125.  The  court  should  not  refuse  to  de- 
cide a  controversy  properly  presented  to  it 
because  of  failure  to  make  parties  to  the 
action  some  persons  having  an  'interest  in 
the  subject-matter  of  the  controversy.  St. 
James'  Parish  v.  Bagley,  138  N.  C.  384,  50 
S.  E.  841,  70:  160 
Creditors'  bill. 

126.  Other  judgment  creditors  who  have 
not  filed  a  creditors'  bill  are  not  necessary 
parlies  to  such  a  bill.  Sevmour  v.  Mc- 
Avoy,  121  Cal.  438,  53  Pac.  946,  41 :  544 

127.  An  assignee  of  a  judgment,  bring- 
ing a  creditors'  suit  for  himself  and  others 
for  whom  he  is  trustee,  may  join  as  defend- 
ant one  who  was  the  coplaintiff  of  his  as- 
signor in  obtaining  the  judgment,  and  who 
afterwards  attempted  to  discharge  the  judg- 
ment. Bragg  V.  Gaynor,  85  Wis.  468,  55 
N.  W.  919,  21:  161 
Injunction. 

See  aKso  infra,  1.^4. 

128.  The  owner  of  a  state  or  county  war- 
rant is  a  necessniy  party  to  a  suit  to  en- 
join its  payment.  State  ex  rel.  McCain  v. 
Metschan,  32  Or.  372,  46  Pac.  791.        41:  692 

129.  The  property  owner  is  not  a  nec- 
essary party  to  a  suit  by  a  gas  company  to 
enjoin  the  placing  of  governors  upon  the 
meter  by  a  third  person,  although  it  is  done 
with    the   property    owner's   consent.     Con- 


solidated Gas  Co.  V.  Blondcll,   89   Md.   732, 

43  Atl.  817,  46:  187 

130.  One  of  two  codefendants  against 
whom  a  default  judgment  is  fraudulently 
entered  may  maintain  a  suit  to  enjoin  the 
execution  of  the  judgment  against  him, 
without  joining  his  codefendant  in  the  ac- 
tion. IMerriman  v.  Walton-,  10,5  Cal.  403,  38 
Pac.    1108,  30:  786 

131.  An  employer  from  whom  exempt 
wages  sought  to  be  garnished  by  a  judg- 
ment creditor  are  due,  and  who  has  been 
served '  with  garnishee  process,  is  a  proper 
and  necessary  party  to  a  suit  to  enjoin  the 
prosecution  of  a  multiplicity  of  proceedings 
in  garnishment  for  such  purpose,  in  order  to 
authorize  the  court  to  make  a  decree  which 
will  afford  plaintiff  suitable,  adequate,  and 
complete  relief.  Siever  v.  Union  P.  R.  Co. 
68  Neb.  91,  93  N.  W.  943,  61:  319 

2.  Statft;  Officers;  Arbitrators. 

Municipality  as  Party   Plaintiff,  see  supra, 
22,  23. 

State. 

Liability   of  State  to  Suit,  see  State,  4-7. 

132.  The  state  is  not  a  necessary  party  to 
a  suit  by  a  city  which  has  the  exclusive 
control  of  streets,  to  revoke  the  right  of  a 
water  company  to  use  them.  Palestine 
Water   &  P.  Co.  v.  Palestine,  91   Tex.  540, 

44  S.  W.  814,  40:  203 

133.  The  state  is  a  proper  party  to  a  suit 
i)rought  to  remedy  abuses  in  the  manage- 
ment of  a  trust  which  has  been  established 
for  the  maintenance  of  a  college  for  the  pur- 
pose of  giving  boys  and  girls  a  practical 
training  in  the  mechanical  arts  and  indus- 
tries. People  ex  rel.  Ellert  v.  Cogswell,  113 
Cal.  129,  45  Pac.  270,  35:  269 

134.  The  objection  that  the  state  is  not  a 
party  to  a  suit  to  restrain  execution  against 
the  property  of  a  canal  company,  and  there- 
fore that  the  state's  mortgages  ought  not 
to  be  set  up  to  shield  the  property  against 
execution,  is  not  valid  where  the  state  is  a 
party  to  a  suit  in  which  a  sale  of  the  prop- 
erty to  satisfy  the  mortgages  is  made. 
Brady  v.  Johnson,  75  Md.  445,  26  Atl.  49, 

20:  737 
Officers. 

As  Party  Plaintiff,  see  supra,  24. 
Liability  of  State  Officer  to  Suit,  see  State, 
4-7. 

135.  When  an  action  is  begun,  the  object 
of  which  is  only  to  determine  the  validity  of 
an  act  or  thing  done  by  an  officer,  and  not 
involving  his  integrity  or  want  of  good 
faith,  the  officer  himself  is  not  a  necessary 
party  to  the  suit.  Oliver  v.  Jersey  City  (N. 
J.  Err.  &  A  pp.)  63  N.  J.  L.  634,  44  Atl.  709, 

48:  412 

136.  The  claimant  of  an  office  the  title  to 
which  is  disputed  is  a  necessary  plaintiff  in 
the  action,  and  the  officer  de  facto  in  actual 
possession  is  the  necessary  defendant.  Guil- 
lotte  V.  Poincy,  41  La.  Ann.  333,  6  So.  507. 

5:403 

137.  The  mayor  of  the  city  is  not  a  nec- 
essary party  to  a  suit  to  set  aside  the  water 
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rates  established  by  the  board  of  super- 
visors. Spring  Vallev  Water  Works  v.  San 
Francisco  City  &  County,  82  Cal.  286,  22 
Pac.  910,   1046,  6:  756 

138.  The  attorney  general  is  the  proper 
party  to  represent  the  interests  of  the  pub- 
lic in  a  suit  brought  under  Mass.  Pub.  Stat, 
chap.  142,  §§  14-17,  by  the  heirs  and  next 
of  kin  of  a  deceased  person,  to  establish  and 
authorize  a  compromise  between  themselves 
and  a  certain  town  to  which  decedent  be- 
queathed property  in  trust  for  purposes  of 
a  public  charity;  individual  inhabitants  of 
the  town  have  no  such  interest  in  the  sub- 
ject-matter that  they  can  become  parties 
to  the  proceeding  and  appeal  from  the  judg- 
ment rendered  therein.  Burbank  v.  Burbank, 
152  Mass.  254,  25  N.  E.  427,  9:  748 
Arbitrators. 

139.  Arbitrators  are  not  necessary  parties 
to  an  action  to  set  aside  their  award.  Hart- 
ford F.  Ins.  Co.  V.  Bonner  Mercantile  Co. 
44  Fed.  151,  11:  623 

3.  In    Actions    on    Contract    Generally. 

140.  The  payee  of  a  note  should  be  made 
a  party  to  a  suit  against  the  maker  by  one 
to  whom  it  was  pledged  as  collateral  secur- 
ity for  a  debt  less  than  its  value,  where  the 
maker  has  a  defense  against  the  enforce- 
ment of  the  note  bv  the  payee.  Yellowstone 
Nat.  Bank  v.  Gagnon,  19  Mont.  402,  48  Pac. 
762,  44:  243 
Insurance  cases. 

141.  One  of  two  beneficiaries  in  an  in- 
surance policy  cannot  maintain  an  action  to 
enforce  the  policy  without  making  the  other 
a  party.  Voss  v.  Connecticut  Mut.  L.  Ins. 
Co.  119  :Mich.  161,  77  N.  W.  697,  44:  689 

142.  Where  an  insurance  company  issues 
to  each  of  ten  persons  as  members  of  a  club, 
for  a  separate  consideration  furnished  by 
each,  a  certificate  of  insurance  which  pro- 
vides that,  upon  the  death  of  either  mem- 
ber, the  company  will  pay  a  certain  sum  to 
his  representatives  and  to  the  surviving 
members  of  the  club,  share  and  share  alike, 
upon  the  death  of  a  member  either  of  the 
persons  interested  in  the  sum  payable  may 
maintain  a  separate  action  for  his  share 
without  making  other  persons  interested 
parties  to  the  action.  Emmeluth  v.  Home 
Ben.  Asso.  122  N.  Y.  130,  25  N.  E.  234, 

9:  704 

4.  Decedents'  Estates. 

As  to  Actions  against  Personal  Repreaen- 
tatives  Generally,  see  Executors  and 
Administrators,  III.  b. 

In  Suit  to  Foreclose  Mortgage,  see  Mort- 
gage, 150,  151. 

See  also  supra.   1.38;  infra,  153,  169. 

For  Editorial  Notes,  see  infra,  V.  §  5. 

143.  A  bill  to  impeach  a  decree  establish- 
ing claims  against  a  decedent's  estate  and 
ordering  the  sale  of  real  estate  to  pay  them 
is  fatally  defective  if  the  persons  who  pur- 
chased the  land  under  the  decrees  are  not 


made  parties.     Harrison  v.  Turnbull,  95  Va. 
721,  30  S.  E.  372,  41:  703 

144.  The  heirs  of  the  owner  of  a  building 
who  dies  before  the  filing  of  a  lien  thereon 
are  necessary  parties  to  the  proceeding. 
Hughes  V.  Torgerson,  96  Ala.  346,  11  So. 
209,  16:  600 

145.  Devisees  named  in  their  mother's  will 
which,  by  reason  of  a  contract,  she  is  not 
permitted  to  change,  have  such  a  vested  in- 
terest in  the  real  estate  devised,  during  her 
lifetime,  that  they  are  proper  parties  to 
bring  an  action  to  set  aside  conveyances 
made  by  her  in  violation  of  the  contract. 
Carmichael  v.  Carmichael,  72  Mich.  76,  40  N. 
W.  173,  1:  596 

146.  Heirs  entitled  to  a  third  of  certain 
lands,  who  claim  no  more  than  that  part, 
which  is  set  off  by  metes  and  bounds,  may 
sue  therefor  without  joining  other  heirs, 
where  the  latter  have  alreaijy  received  a 
conveyance  of  a  part,  equivalent  to  their 
share.  McQuerry  v.  Gilliland,  89  Ky.  434, 
12  S.  W.  1037,  7:  454 
Appointment  of  administrator. 

147.  A  railroad  company  against  which  a 
right  of  action  exists  for  negligently  killing 
a  person  is  not  entitled  to  be  made  a  party 
to  proceedings  for  the  appointment  of  an 
administrator  for  his  estate.  Re  Mayo,  60 
S.  C.  401,  38  S.  E.  634,  54:  660 
Action  to  contest  validity  of  divorce  from 

decedent. 

148.  Adult  heirs  of  a  deceased  person  are 
not  necessary  parties  to  a  proceeding  by  his 
former  wife  to  contest  the  validity  of  a  di- 
vorce which  he  had  obtained  from  her,  for 
the  purpose  of  establishing  her  right  to  a 
pension  as  his  widow.  Lawrence  v.  Nelson, 
113  Iowa,  277,  85  N.  W.  84,  57:  583 
Burial  of  decedent. 

149.  An  action  for  interference  with  the 
exercise  of  the  right  of  burial  by  proper 
relatives  may  be  brought  by  them  without 
joining  as  a  party  plaintiff  a  nonresident 
sister  of  the  decedent,  who  was  not  present 
when  the  attempt  to  bury  was  made. 
Wright  V.  Hollywood  Cemetery  Corp.  112 
Ga.  884.  38  S.  E.  94,  52:  621 
Concerning  wills. 

150.  Where  the  persons  interested  in  a 
will  are  exceedingly  numerous,  all  need  not 
be  made  parties  to  a  bill  filed  for  the  con- 
struction thereof,  provided  all  possible  in- 
terests are  represented.  Hills  v.  Barnard, 
1.52  Mass.  67,  25  N.  E.  96,  9:  211 

151.  One  of  two  heirs  to  an  estate  is  not 
an  indispensable  party  to  a  suit  by  the 
other  to  set  aside  conveyances  and  a  will 
executed  by  decedent  as  having  been  pro- 
cured by  fraud.  Williams  v.  Crabb,  54  C. 
C.  A.  21,3,  117  Fed.  193,  59:  425 

5.  Receiver;   Corporation;   Partner;   Carrier. 

Partners. 

For  Editorial  Notes,  see  infra,  V.  §  5. 

152.  The  joinder  or  nonjoinder  of  a  dor- 
mant partner  will  not  constitute  any  objec- 
tion to  the  maintenance  of  a  suit  in  any 
manner  whatever.  Smith  v.  Ayrault,  71 
Mich.  475,  39  N.  W.  724,  1:311 
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153.  The  heirs  of  a  deceased  partner  are 
not  necessary  parties  to  a  proceeding  to  ad- 
just the  partnership  affairs,  although  a  part 
of  the  assets  consists  of  real  estate,  if,  as 
between  the  partners  and  their  represen- 
tatives it  has  been  converted  into  person- 
alty. Darrow  v.  Calkins,  154  N.  Y.  503,  49 
N.  E.  61,  48:  299 
Corporations. 

Maliing  Corporation  Garnishee,  see  Garnish- 
ment, 102. 
See  also  infra,  160. 
For  Editorial  Notes,  see  infra,  V.  §  5. 

154.  A  corporation  is  a  necessary  party  in 
a  suit  to  annul  its  act  as  ultra  vires.  Smith 
V.  Cornelius,  41  W.  Va.  59,  23  S.  E.  599, 

30:  747 

155.  Where  it  is  claimed  that  certain  per- 
sons are  unlawfully  claiming  to  be«  and  are 
exercising  the  functions  of,  a  corporation 
which  never  had  an  existence,  such  persons 
are  the  proper  parties  to  be  proceeded 
against,  and  the  alleged  corporation  is  not 
a  proper  defendant.  People  ex  rel.  Attor- 
ney General  v.  Stanford,  77  Cal.  360,  19  Pac. 
693,  2:  92 

156.  Stockholders  in  a  corporation  whose 
officers  have  fraudulently  transferred  its  as- 
sets to  another  corporation  may  maintain  a 
suit  in  equity  against  the  latter  for  a 
rescission  of  the  contract  or  for  damages, 
without  joining  the  corporation  of  which 
they  are  members  as  a  party  defendant. 
Kidd  v.  New  Hampshire  Traction  Co.  72  N. 
ri.  273,  56  Atl.  465,  66:  574 

157.  Stockholders  of  a  foreign  corpora- 
tion may  maintain  a  suit  to  reach  corporate 
assets  without  making  the  corporation  a 
party,  where  the  assets  were  transferred  to 
a  domestic  corporation  for  the  express  pur- 
pose of  terminating  the  existence  of  the  for- 
eign one  and  defrauding  stockholders  of 
them.  Id. 
Stockholders  and  officers  of  corporation. 

In  Action  to  Enforce  Stockliolder's  Liability, 
Conflict  of  Laws  as  to,  see  Conflict  of 
Laws.  195-197. 

158.  Officers  of  a  corporation  who  secure 
subscriptions  to  its  stock  by  fraud  are  prop- 
erly joined  in  an  equitable  suit  against  the 
corporation  to  enjoin  collection  of  the 
amount  unpaid,  and  to  secure  a  return  of 
what  has  been  paid  upon  the  subscription. 
Mack  Y.  Latta,  178  N.  Y.  525,  71  N.  E.  97, 

67:  126 

159.  Holders  of  preferred  nonvoting  stock 
are  entitled  to  be  represented  as  defendants 
in  proceedings  to  foreclose  a  mortgage  on 
the  property  of  a  corporation  and  wind  up 
its  affairs,  when  they  have  a  substantial 
interest  antagonistic  to  the  common  stock- 
holders, and  the  officers  and  directors  hold 
their  places  through  the  grace  and  at  the 
■will  of  the  holders  of  the  common  stock  and 
of  the  first-mortgage  bonds.  Hamlin  v. 
Toledo,  St.  L.  &  K.  C.  R.  Co.  24  C.  C.  A.  271, 
47  U.  S.  App.  422,  78  Fed.  664,  30:  820 

160.  Where  fraudulent  representations  as 
to  the  value  of  property  to  be  furnished  as 
part  of  the  plant  of  a  corporation  to  be  or- 
ganized are  made  to  induce  a  person  to  be- 


come a  stockholder  therein,  he,  and  not  the 
corporation,  is  the  proper  party  to  main- 
tain an  action  for  such  fraud.  Teachout  v. 
\"an  Hoesen,  76  Iowa,  113,  40  N.  W.  66, 

1:  664 
Receivers. 
See  also  supra,  162. 

161.  A  corporation  cannot  complain  that 
its  receiver  appointed  in  another  court  is 
not  made  a  party  to  a  suit  to  revoke  its 
contract  to  supply  water  to  a  city  and  its 
right  to  occupy  streets.  Palestine  Water  & 
P.  Co.  V.  Palestine,  91  Tex.  540,  44  S.  W.  814, 

40:  203 

162.  The  receiver  of  a  railroad  company  is 
not,  after  his  discharge,  either  a  proper  or 
necessary  party  defendant  to  an  action  for 
a  rebate  of  freight  under  a  contract  made 
by  him.  Bayles  v.  Kansas  P.  R.  Co.  13  Colq. 
181,  22  Pac.  341,  5:  480 
Carriers. 

163.  A  shipper  upon  whose  solicitation  a 
train  was  established  for  the  accommodation 
of  his  business  is  not  a  necessary  party  to 
a  suit  by  a  rival  to  compel  the  railroad 
company  to  furnish  him  with  equal  facilities 
upon  it.  Memphis  News  Pub.  Co.  v.  South- 
ern R.  Co.  110  Tenn.  684,  75  S.  W.  941, 

63:  150 

164.  A  carrier  liable  for  the  destruction  of 
cotton  in  the  hands  of  a  compress  company 
as  its  agent  is  a  necessary  party  to  an  ac- 
tion by  the  owner  of  the  cotton  to  recover 
from  the  company  for  its  breach  of  a  con- 
tract with  tlie  carrier  to  procure  insurance 
on  the  cotton.  Deniing  v.  Merchants  Cot- 
ton-Press &  S.  Co.  90  Tenn.  306,         13:  518 

8.  Trusts. 

Abatement    of    Suit    for    Nonresidence    of 
Parties,  see  Abatement  and  Revival,  5. 
For  Editorial  Notes,  see  infra,  V.  §  5. 

165.  Trustees  are  entitled  to  bring  suits 
as  such  in  their  own  names,  without  joining 
or  naming  the  cestuis  que  trusts.  Hall  v. 
Henderson,  126  Ala.  449,  28  So.  531,     61:  621 

166.  An  action  against  cestuis  que  trust 
may  be  maintained  without  having  any 
trustee  as  a  party,  where  there  is  a  vacancy 
in  the  trusteeship.  Hughes  v.  Brown,  88 
Tenn.  578,  13  S.  W.  286,  8:  480 

167.  Trustees  appointed  by  parties  to  a 
contract  to  manage  the  details  of  the  busi- 
ness done  thereunder  are  not  necessary  par- 
ties to  an  action  thereon.  San  Diego  Water 
Co.  V.  San  Diego  Flume  Co.  108  Cal.  549,  45 
Pac.  495,  29:  839 

168.  The  beneficial  owner  of  a  claim,  who 
was  also  a  party  to  the  contract  upon 
which  the  action  is  based  and  which  is 
brouglit  by  one  holding  the  legal  title  to  it 
as  the  "real  party  in  interest,"  is  properly 
joined  as  defendant  when  he  refuses  to  unite 
with  the  plaintiff.  First  Nat.  Bank  v. 
Hummel,  14  Colo.  259,  23  Pac.  986,        8:  788 

169.  In  an  action  by  a  creditor  to  set 
aside  an  assignment  for  fraud,  the  trustee 
and  one  preferred  creditor  cannot  object  be- 
cause the  personal  representative  of  another 
preferred  creditor,  who  bas  died  pending  the 
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action,  is  not  bought  in  as  a  party  defend- 
ant. Hancock  v.  Wooten,  107  N.  C.  9,  12  S. 
E.  199,  11:  460 

170.  The  person  in  wliom  the  legal  title 
to  property  is  vested  in  trust  for  a  married 
woman  is  a  necessary  party  to  a  bill  seeking 
to  charge  the  property  with  the  payment  of 
money  paid  to  her.  Prentiss  v.  Paisley,  25 
Fla.  927,  7  So.  56,  7:  640 

171.  The  issue  of  a  woman  has  not  a 
vested  interest  in  real  estate  devised  in 
trust  during  her  life  to  apply  the  income 
to  her  use,  and  upon  her  death  to  convey  to 
her  issue  if  she  leaves  any  surviving,  in  such 
shares  as  she  shall  appoint,  otherwise  to 
them  in  equal  shares  per  stirpes,  and  if  she 
leaves  none  then  to  other  persons,  which 
will  make  such  issue  necessary  parties  to  a 
suit  against  the  trustees,  as  the  latter  take 
the  title  in  fee.  Green  v.  Grant,  143  111.  61, 
32  N.  E.  369,  18:  381 
Bondholders. 

172.  To  authorize  a  judgment  declaring 
railroad  mortgage  bonds  void,  in  a  suit 
brought  for  that  purpose,  the  bondholders 
must  be  given  their  day  in  court  personally; 
it  is  not  sufficient  that  the  mortgage 
trustees  are  made  parties  and  served  with 
process,  where  there  is  nothing  to  show  that 
they  are  authorized  to  represent  the  bond- 
holders. Harrisburg  &  E.  R.  Co.'s  Appeal,  1 
Monaghan   (Pa.)   692,  1:230 

173.  An  issue  of  county  bonds  may  be  de- 
clared void  at  the  suit  of  the  county  com- 
missioners, although  only  one  bond  is  repre- 
sented before  the  court,  if  a  full  defense  is 
made  and  other  bondholders  have  an  oppor- 
tunity to  come  in  and  be  heard.  Wilkes 
County  V.  Call,  123  N.  C.  308,  41  S.  E.  481. 

44:  252 

174.  All  the  bondholders  who  were  parties 
to  an  agreement  for  the  reorganization  of  a 
railroad,  by  which  a  trustee  was  appointed 
to  purchase  the  road  at  foreclosure  sale, 
have  a  beneficial  interest  in  the  property 
purchased  by  such  trustee,  and  are  in  equity 
to  be  regarded  as  the  real  owners  of  it  as 
tenants  in  common,  and  any  of  them  are  en- 
titled to  relief  in  a  suit  by  one  of  them  for 
himself  and  others  similarly  situated  to  en- 
force the  trust  against  a  purchaser  from  the 
trustee,  where  the  only  differences  in  their 
situation  are  such  as  do  not  release  the 
property  from  the  trust.  Indiana,  I.  &  I. 
R.  Co.  V.  Swannell,  157  111.  616,  41  N.  E. 
989,  30:  290 

7.  Husband  and  Wife. 

Abatement  of  Suit  against  Wife  on  Hus- 
band's Death,  see  Abatement  and  Re- 
vival,  13. 

See  also  supra,  170. 

175.  The  wife  of  a  tenant  in  common  is 
not  a  necessary  party  in  the  suit  for  par- 
tition. Holley'  v.  Glover,  30  S.  C.  404,  15 
S.  E.  605,  16:  776 

176.  That  a  woman  made  sole  defendant 
in  an  action  for  tort  was  living  with  her 
husband  is  no  ground  for  abatement  of  the 
action,  under  a  statute  relieving  the  hus- 
band from  liability  for  torts  of  his  wife  in 


which  he  does  not  participate,  and  making 
her  suable  therefor  as  if  she  were  sole. 
Strouse  v.  Leipf,  101  Ala.  433,  14  So.  667, 

23:  622 

177.  The  husband  is  not  a  necessary  party 
to  an  action  by  his  wife  against  another 
woman  for  alienating  his  affections.  Foot 
V.  Card,  58  Conn.  1,  18  Atl.  1027,  6:  829 

8.  Cases  as  to  Real  Estate. 

Assignors  for  Creditors  in  Action  to  Enforce 

Lien,  see  Liens,  8. 
In  Action  to  Foreclosure  Mechanic's  Lien,  see 

Mechanics'  Liens,  101. 
In  Foreclosure  Suit,  see  Mortgage,  147,  149- 

154. 
On  Partition,  see  Partition,  20,  21. 
See  also  supra,  143-146,  170,  171. 

178.  One  against  whom  no  relief  is  sought 
except  that  he  be  ordered  to  convey  cer- 
tain property  which  the  bill  shows  that  he 
has  already  conveyed  is  not  a  proper  party 
to  .the  bill.  Bristol  v.  Bristol  &  W.  Water- 
works, 19  R.  L  413,  34  Atl.  359,  32:  740 

179.  The  owner  of  a  lot  sold  jointly  with 
those  of  another  person  for  an  assessment 
cannot  be  joined  as  defendant  with  the  city 
in  an  action  by  the  other  person  to  recover 
money  paid  by  the  latter's  agent  to  redeem 
all  the  lots  from  the  sale,  in  the  mistaken 
belief  that  they  all  belonged  to  his  prin- 
cipal. Langevin  v.  St.  Paul,  49  Minn.  189, 
51  N.  W.  817,  15:  700 

180.  The  grantor  in  a  deed  given  only  as 
security  is  not  a  necessary  party  to  a  suit 
by  his  grantee  against  a  purchaser  from  the 
latter  without  notice  of  the  original  grant- 
or's rights,  to  set  aside  the  deed  from  the 
grantee  on  the  ground  of  fraud  in  procuring 
it.  Gruber  v.  B.aker.  20  Nev.  453,  23  Pac. 
858.  9:  302 
Unknown  assigns. 

181.  Unknown  assigns  need  not  be  made 
parties  in  any  way  in  a  suit  to  annul  a  con- 
veyance to  a  person  and  his  assigns,  where 
no  transfer  by  him  is  .shown.  Smith  v.  Cor- 
nelius, 41  W.'  Va.  59,  23  S.  E.  599,  30:  747 
Unborn  children. 

See  also  supra,  171. 

182.  The  living  owners  of  an  estate  in 
whom  is  vested  the  whole  estate  subject 
only  to  the  contingency  that  other  persons 
may  be  l)orn  who  will  have  an  interest 
therein  represent  the  whole  estate  for  all 
purposes  of  any  litigation  in  reference 
thereto  and  affecting  the  jurisdiction  of  the 
courts  to  deal  with  the  same,  and  stand,  not 
only  for  themselves,  but  also  for  the  per- 
sons unborn.  Kent  v.  St.  Michael's  Church, 
130  N.  Y.  10,  32  N.  E.  704,  18:  331 
Tenants. 

See  also  infra,  184. 

183.  Other  tenants  who  caused  the  dam- 
ages are  not  necessary  parties  to  an  action 
by  tenants  against  a  landlord  for  inter- 
ference with  the  enjoyment  of  the  premises, 
where  the  time  for  enjoyment  has  passed 
and  the  only  relief  that  can  be  granted  is 
by  way  of  damages.  Case  v.  Minot,  158 
Muss.  577,  33  N.  E.  700,  22:  530 
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Remaindermen. 

184.  A  tenant,  reversioner,  or  remainder- 
man may  sue'  separately  for  injury  to  his 
estate  by  a  tort  upon  realty.  Jordan  v. 
Benwood",  42  W.  Va.  312,  26  S.  E.  266, 

36:  519 

185.  Owners  of  vested  estates  in  reversion 
and  remainder,  whether  by  lefral  or  equit- 
able title,  are  indispensable  parties  to  a 
chancerv  suit  to  sell  the  fee.  Williamson 
V.  Jones'.  43  W.  Va.  5()2,  27  S.  E.  411,   38:  694 

186.  The  grandchildren  of  the  maker  of  a 
deed,  in  life  at  the  time  it  was  filed.,  are 
necessary  parties  to  a  suit  to  cancel  it  as 
a  cloud  on  title,  on  the  ground  that  it  was 
never  delivered,  where  it  gives  the  grantor's 
children  a  life  estate,  and  declares  that  on 
the  death  of  eacli  his  share  shall  descend  to 
his  legal  heirs  or  devisees.  Browmv.  Brown, 
97  Ga.  531.  25  S.  E.  .353,  33:  816 

187.  Remaindermen  under  a  will  devising 
lands  to  testator's  daughter  for  life,  with 
power  to  dispose  of  them  by  will  amongst 
her  sisters  as  she  piay  think  proper,  arid  in 
case  of  her  dying  without  a  will  the  lands 
to  revert  to  her  sisters  in  ecjual  proportion, 
take  a  vested  interest,  and  cannot  be  made 
parties,  by  representation  by  the  life  tenant, 
to  any  judicial  proceeding  involving  their 
interest  in  the  land.  Williamson  v.  Jones, 
39  W.  Va.  231,  19  S.  E.  436,  25:  222 
Cotenants. 

188.  One  tenant  in  common  of  a  pasture 
field  may  maintain  an  action  against  the 
owner  of  a  domestic  animal  which  breaks 
into  the  field  and  injures  the  live  stock  of 
such  tenant  rightfully  grazing  therein;  and 
the  other  tenants  are  not  necessary  parties 
to  such  action.  Morgan  v.  Hudnell,  52  Ohio 
St.  552,  40  N.  E.  716,  27:  862 
Purchaser  on  partition  sale. 

189.  After  a  decree  of  partition  and  a  sale 
of  a  portion  of  the  land,  a  widow  who  con- 
sents to  the  decree  and  sale  may,  where  she 
elects  to  take  her  dower  interest  in  money, 
establish  her  rights  by  crossbill  without 
making  the  partition  purchasers  parties. 
Hart  v.  Burch,  130  111.  426,  22  N.  E.  831. 

C:  371 

b.  Joinder. 

Joinder  of  Causes  of  Action,  see  Action  or 

Suit,  II.  d. 
Joinder  in  Demurrer,  see  Pleading,  574. 
In  Action  to  Enforce  Stockholder's  Liability, 

Conflict  of  Laws  as  to,  see  Conflict  of 

Laws,  196,  197. 
For  Editorial  Notes,  see  infra,  V.  §  1. 

190.  There  is  no  misjoinder  of  causes  of 
action  where  there  is  but  one  cause  of  ac- 
tion stated,  merely  by  stating  that  one  of 
the  defendants,  who  was  the  beneficial  own- 
er of  the  claim,  was  made  defendant  because 
he  refused  to  unite  with  the  plaintiff,  and 
asking  that  he  be  required  to  pay  the  costs 
and  expenses.  First  Nat.  Bank  v.  Hummel, 
14  Colo.  259,  23  Pac.  986,  8:  788 

191.  A  cause  of  action  under  the  common 
law  against  a  citj',  for  establishing  a  pest- 
house    near    a    residence    claiming    compen- 


satory damages  only,  cannot  be  joined  with 
an  action  against  oflicers  under  a  statute 
for  punitive  damages,  although  both  causes 
of  action  arise  out  of  the  same  transaction. 
Clayton  v.  Henderson,  103  Ky.  228,  44  S.  W. 
667,  •  .  44:  474 

192.  The  inhabitants  of  a  city  who  in- 
voke its  power  to  construct,  and  who,  after 
its  completion,  use,  a  local  improvement — a 
main  sewer — which  the  city  had  the  right  to 
construct,  are  improperly  joined  with  the 
city  in  a  suit  for  damages  and  an  injunction 
on  account  of  the  eflFects  of  its  negligence  in 
constructing  and  operating  the  sewer.  Car- 
michael  v.  Te.varkana,  54  C.  C.  A.  179,  116 
Fed.  845,  58:  911 

193.  A  corporation  and  an  oflRcer  thereof, 
both  being  liable  for  some  act  of  negligence, 
may  be  joined  as  defendants.  Greenberg  v. 
Wliitcomb  Lumber  Co.  90  Wis.  225,  63  N. 
W.  93,  28:  439 

194.  Subscribers  to  the  capital  stock  of 
a  corporation  may  be  joined  in  a  suit  to 
subject  unpaid  subscriptions  to  the  claims 
of  creditors,  although  their  interests  and 
obligations  as  among  themselves  are  entire- 
ly independent  and  distinct.  Hall  v. 
Henderson,  134  Ala.  455,  32  So.  840,  63:  673 

195.  An  architect  supervising  the  con- 
struction of  a  building  and  giving  notice  of 
an  intention  to  build  may  be  joined  with  the 
owner  of  the  premises  as  a  defendant  in  a 
suit  for  an  injunction  against  the  building. 
Kennedy  v.  Burnap,  120  Cal.  488,  52  Pac. 
843,        '  40:  476 

196.  The  husband  of  a  mortgagee  who 
bought  land  on  foreclosure  may  be  joined 
as  defendant  in  a  suit  to  redeem  the  land, 
when  he  had  joined  with  her  in  a  subsequent 
conveyance  thereof,  although  by  Ala.  Code, 
§  2527,  the  husband  is  not  a  proper  party 
to  a  suit  on  her  contract  or  engagement. 
First  Nat.  Bank  v.  Elliott,  126  Ala.  646,  27 
So.  7,  47:742 
Sale  of  liquor. 

197.  In  a  suit  for  loss  of  support  occa- 
sioned by  intoxication,  all  persons  who  fur- 
nished intoxicating  liquors  which  contribut- 
ed to  the  intoxication  may  be  joined  as  de- 
fendants. Jones  v.  Bates,  26  Neb.  693,  42 
N.  W.  751,  4:  495 
Malicious  prosecution. 

198.  There  is  no  misjoinder  of  parties  de- 
fendant in  an  action  against  a  partnership, 
the  individual  members  thereof,  and  a 
sheriflF  for  malicious  prosecution,  where  they 
all  confederated  and  conspired  together  in 
instituting  and  carrying  on  the  prosecution 
against  plaintiflf  lor  the  purpose  of  injuring 
him.  Page  v.  Citizens'  Bkg.  Co.  Ill  Ga.  73, 
36  S.  E.  418,  51:  463 
Personal  injuries. 

199.  Master  and  servant  may  be  joined  as 
defendants  in  an  action  for  injuries  to  an- 
other servant  caused  by  the  act  of  the  one 
made  defendant,  for  which  the  master  is  re- 
sponsible. Howe  v.  Northern  Pacific  R.  Co. 
30  Wash.  569,  70  Pac.  1100,  60:  949 

200.  An  action  may  be  maintained  jointly 
against  two  railroad  companies  for  injuries 
received   in  a   collision   caused   by   the   con- 
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current  wrongful  acts  or  omissions  of  both 
defendants,  although  there  is  no  concert  of 
action  or  common  purpose  between  them. 
Flaherty  v.  Northern  P.  R.  Ck).  39  Minn.  328, 
40  N.  W.  160,  1:  680 

201.  Where  a  railroad  company,  in  gross- 
ing the  tracks  of  another  company  at  a 
place  where  the  public  has  been  accustomed 
to  use  a  footpath  along  the  right  of  way, 
makes  a  deep  cut  which  renuers  the  path 
dangerous,  both  companies  may  be  sued 
jointly  in  case  no  precaution  is  taken  by 
either  to  warn  persons  attempting  to  use  the 
path  of  the  danger,  so  that  a  person  falls 
into  the  cut  to  his  injury.  Matthews  v. 
Seaboard  Air  Line  Railway,  67  S.  C.  499,  46 
S.  E.  335,  65:  286 

202.  The  municipality  and  the  abutting 
property  owner  cannot  be  sued  jointly  to 
recover  damages  for  injuries  caused  by  a 
defective  sidewalk.  Button  v.  Lansdowne, 
198  Pa.  563,  48  Atl.  494,  53:  409 

203.  A  joint  action  cannot  be  maintained 
against  a  municipal  corporation,  a  street 
railway  company,  and  a  contractor  working 
for  the  latter,  for  injuries  caused  by  the 
negligent  obstruction  of  the  street,  on  the 
theory  that  it  was  the  duty  of  the  munici- 
pality to  keep  its  streets  free  from  obstruc- 
tions, and  that  the  company  and  contractor 
were  negligent  in  placing  and  continuing 
the  obstruction  in  the  street,  since  there 
was  no  concert  of  action  between  defend- 
ants, and  the  duty  of  each  was  distinct 
and  of  a  different  nature.  Weist  v.  Phila- 
delphia, 200  Pa.  148,  49  Atl.  891,  58:  666 


m.  Bringing  in;  Intervention. 

Appealability  of  Order  as  to,  see  Appeal 
and  Error,  17,  20. 

Amending  Attachment  Suit  as  against 
Interveners,  see  Attachment,  50. 

Costs  in  Case  of  Intervention,  see  Costs  and 
Fees,  12. 

Requiring  Beneficiary  to  Interplead,  see 
Interpleader. 

Conclusiveness  of  Judgment  on  Issues  Pre- 
sented by  Intervening  Petition,  see 
Judgment,  164,  168. 

Demurrer  to  Complaint  in  Intervention,  see 
Pleading,  625. 

In  Admiralty,  see  Admiralty,  11. 

In  Garnishment  Proceeding,  see  Garnish- 
ment, 114. 

On  Foreclosure,  see  Mortgage,  191. 

In  Receivership,  see  Receivers,  111. 

By  Receiver,  see  Receivers,  137. 

For  Editorial  Notes,  see  infra,  V.  §  6. 

204.  A  person  has  no  right  to  intervene  as 
defendant  in  equity  against  the  objection  of 
the  complainant.  Whitney  v.  Hanover  Nat. 
Bank,  71  Miss.  1009,  15  So.  33,  23:  531 

205.  New  parties  complainant  may  be  ad- 
mitted in  an  equity  proceeding  as  their  in- 
terests arise,  if  their  admission  does  not  in- 
crease the  burden  of  the  defense.  Syraonds 
V.  Jones,  82  Me.  302,  19  Atl.  820,  8:  570 

206.  Any  person  claiming  an  equitable  or 


legal  interest  in  a  fund  in  the  registry  of  a 
court  is  entitled  to  intervene  in  that  behalf. 
Fisher  v.  Cushman,  43  C.  C.  A.  381,  103  Fed. 
860,  51:292 

207.  One  not  a  party,  but  having  an  in- 
terest in  the  subject-matter  of  a  pending 
action,  that  may  be  adversely  affected  by 
the  suit,  will  be  permitted  by  the  court, 
upon  a  proper  showing,  under  Burns's  (Ind.) 
Rev.  Stat.  1894,  §  273,  to  come  into  the  case 
for  the  protection  of  whatever  right  or  in- 
terest he  may  have  in  the  subject-matter. 
Union  Trust  Co.  v.  Richmond  City  R.  Co.  154 
Ind.  291,  55  N.  E.  745,  48:  41 

208.  A  Federal  court  will  not  require  par- 
ties to  be  brought  into  a  suit  whose  pres- 
ence would  defeat  the  jurisdiction  of  the 
court,  if  they  are  not  indispensable.  Wil- 
liams V.  Crabb,  54  C.  C.  A.  213,  117  Fed.  193, 

59:  425 

209.  A  simple  contract  creditor  who  has 
no  lien  on  the  property  cannot  intervene 
in  a  suit  in  equity  for  the  appointment  of 
a  receiver  of  partnership  property,  in  order 
that  it  may  be  converted  into  cash  for  the 
benefit  of  creditors,  and  secure  a  judgment 
against  the  partnership  and  one  of  its  mem- 
bers, but  is  relegated  to  an  action  at  law, 
the  defendants  being  entitled  to  a  trial  by 
jury.  Flournoy  v.  Champion,  UN.  M.  87, 
66  Pac.  547,  55:  745 

210.  An  insurer  is  not  precluded  from 
intervening  to  claim  the  amount  decreed 
against  the  owners  of  vessels  which  dam- 
aged by  collision  the  vessel  on  which  his 
contract  was  written  by  waiting  until  after 
the  liability  has  been  fixed  by  the  appellate 
court,  if  no  issue  was  made  in  the  case  as  to 
the  distribution  of  the  funds  recovered,  and 
the  appellate,  court  did  not  pass  upon  that 
question.  Mason  v.  Marine  Ins.  Co.  49  C.  C. 
A.  106,  110  Fed.  452,  54:  700 

211.  The  secretary  of  a  defunct  corpora- 
tion against  which  process  has  been  served 
by  publication  may  be  allowed  to  intervene 
and  inform  the  court  of  the  facts  which 
work  the  dissolution  and  death  of  the  corpo- 
ration. Combes  v.  Milwaukee  &  M.  R.  Co. 
89  Wis.  297,  62  N.  W.  89,  27:  369 

212.  A  purchaser  of  a  railroad  under  a 
decree  in  a  creditors'  suit  may  intervene  in 
a  suit  to  enforce  a  construction  lien  upon 
the  property  by  sale  of  the  section  to  which 
it  applies,  to  enforce  its  right  to  be  relieved 
from  the  threatened  sale,  by  which  the  unity 
of  the  railroad  will  be  broken.  Connor  v. 
Tennessee  C.  R.  Co.  48  C.  C.  A.  730,  109  Fed. 
931,  54:  687 

213.  Bringing  in  one  of  the  beneficiaries 
who  is  a  necessary  party  in  an  action  for 
causing  the  death  of  a  person,  after  the 
expiration  of  the  time  allowed  for  bringing 
the  suit,  obviates  an  objection  for  non- 
joinder of  a  necessary  party,  although  the 
action  as  to  such  party  is  dismissed  on  a 
plea  of  the  statute  of  limitations.  East 
Line  &  R.  R.  R.  Co.  v.  Culberson,  72  Tex. 
375,  10  S.  W.  706,  3:567 

214.  An  amendment  to  a  bill  for  an  in- 
junction against  the  improper  use  of  land 
dedicated  to  the  public  should  be  allowed  to 
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join  some  of  the  original  donors  as  plain- 
tiffs, when  the  bill  is  filed  by  other  resident 
citizens.  Rowzee  v.  Pierce,  75  Miss.  846,  23 
So.  307,  40:  402 

Principal  or  surety. 
For  Editorial  Notes,  see  infra,  V.  §  6. 

215.  The  sole  apparent  maker  of  a  note 
when  sued  thereon  is  not  entitled  to  have 
his  alleged  principals  brought  in  as  defend- 
ants. Shuey  v.  Adair,  18  Wash.  188,  51  Pac. 
388,  39:  473 

216.  As  a  general  rule,  the  surety  on  a 
bond  given  in  a  judicial  proceeding,  con- 
ditioned to  pay  the  eventual  condemnation 
money,  will  not  be  permitted  to  intervene 
in  the  proceedings;  but  where  the  principal 
is  insolvent  and  does  not  defend  in  good 
faith,  or  where  the  surety  has  a  defense  pe- 
culiar to  himself,  which  the  prliicipal  is 
under  no  legal  obligation  to  plead,  equity 
will  permit  him  to  intervene.  Carlton  v. 
Price,  121  Ga.  12,  48  S.  E.  721,  68:  736 
State. 

217.  The  state  cannot  intervene  in  a  pro- 
ceeding to  condemn  for  reservoir  purposes 
land  claimed  by  a  railroad  company,  for  the 
purpose  of  obtaining  a  forfeiture  of  the  lat- 
ter's  rights,  where  it  has  no  claim  to  the 
property  in  controversy,  and  no  interest  in 
the  subject-matter  of  the  dispute,  and  the 
result  of  the  intervention  will  be  to  change 
the  entire  character  of  the  action.  Denver 
Power  &  Irrig.  Co.  v.  Colorado  &  S.  R.  Co. 
30  Colo.  204,  69  Pac.  568,  60:  383 
Creditors. 

For  Money  in  Court,  see  Money  in  Court,  2. 
In    Foreclosure   Proceedings,    see    Mortgage, 
137. 

218.  Creditors  whose  attachments  have 
been  dissolved  by  an  assignment  for  benefit 
of  creditors  may  intervene  under  Wash. 
Code  1881,  §  1997,  in  proceedings  for  the 
foreclosure  of  a  chattel  mortgage  on  the 
debtor's  property,  to  contest  the  right  to 
foreclose  such  mortgage  as  against  their 
rights.  Ephraim  v.  Kelleher,  4  Wash.  243, 
29  Pac.  985,  18:  604 


IV.  Substitution. 

By  Appellate  Court,  see  Appeal  and  Error, 

853. 
Of  Receiver,  see  Receivers,  109. 

219.  An  agent  appointed  in  the  place  of 
the  receiver  of  a  national  bank  is  only  the 
successor  of  the  receiver  in  interest,  and 
may  be  substituted  as  plaintiff  in  a  suit 
previously  begun  by  such  receiver.  McCon- 
ville  V.  Gilmour,  36  Fed.  277,  1:  498 

220.  An  amendment  so  as  to  bring  suit 
in  the  name  of  the  state  for  the  use  of  the 
real  party  in  interest,  when  it  was  brought 
in  the  name  of  the  latter,  may  be  made  in 
an  action  on  a  sheriff's  bond.  Brown  v. 
Weaver,  76  Miss.  7,  23  So.  388,  42:  423 

221.  One  who  has  the  equitable  and  bene- 
ficial interest  in  a  sum  due,  while  another 
has  the  legal  interest,  may,  by  an  amend- 
ment,  be   named  as   the    party   in   interest 


and  an  execution  issued  for  her  use,  imder 
N.  H.  Pub.  Stat.  chap.  199,  §§  5-8.  Judge 
of  Probate  v.  SuUoway,  68  N.  H.  511,  44 
Atl.  720,  49:  347 


V.  Editorial  Notes. 

§  I.  Generally. 

Parties  to  Mortgage  Foreclosure,  see  Mort- 
gage, VIII.  §  19. 
Liability  of  state  to  suit  in  its  own  courts. 

11:  370.* 
Joinder  and  misjoinder  in  suit    on    Lloyd's 
policies  of  insurance.     55: 
198. 
Joinder  of  parties  in  action  against  officer 
for    making    arrest.      51: 
222. 
§  2.  By    whom    action    may    or    must    be 

brought. 
Who  is  real  party  in  interest  within  mean- 
ing   of    statutes    defining 
parties    by    whom    action 
must  be  brought.    64:  581. 

Transfers  to  be  paid  for  if  collected. 
64:  582. 

Transfers  for  collection  and  suit.  64: 
585. 

Equitable  owner.     64:  592. 

On  contracts  for  benefit  of  third  par- 
ties.    64:  595. 

On  claims  and  accounts  for  work  and 
labor,  and  goods  sold.  64: 
597. 

On  claims  not  arising  on  contracts  for 
payment  of  money.  64: 
599. 

Bills,  notes,  and  bonds.     64:  599. 

Joint  obligees  and  partial  assignments. 
64:  603. 

Fictitious  payees.     64:  605. 

Bonds  given  in  judicial  and  other  pro- 
ceedings.    64:  605. 
On  appeal.     64:  605. 
In  attachment.     64:  605. 
In  replevin.     64:  606. 
Other  bonds.     64:  606. 

Judgments,     64:  608. 

Corporations,  stockholders,  and  associ- 
ations.    64:  609. 

Receivers,     64:  609. 

Assignments  for  creditors.     64:  610. 

Husband  and  wife.     64:  610. 

Infants;  parent  and  child.    64:  610. 

Executors  and  administrators;  wills. 
64:  611. 

Landlord  and  tenant.    64:  611. 

Partnership.     64:  612. 

Principal  and  agent,  and  parties  claim- 
ing title  therefrom.  64: 
612. 

Insurance.     64:  615. 

Against  carriers  of  goods.     64:  617. 

On  collateral  and  pledge.     64:  617. 

Chattel  mortgages.     64:  618. 

Foreclosure.    64:  618. 

Relating  to  counties.    64:  619. 

Taxes  and  taxpayers.     64:  619. 

For  possession  of  land;  rents  and 
profits.     64:  620. 
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On   covenants.     64:  621. 

For  conversion  and  trover.     64:  621. 

For  seduction.     64:  622. 

Mandamus  and  ex  rel.  proceedings.    64: 

622. 
For  use  of  another.     64:  623. 
Assignee   of   chose   in   action.     5:  430;*   12: 

681.* 
Right  of,  by  one  of  several  covenantees,  to 

sue.     9:  704.* 
Who  may  sue  for  damming  back  water  of 

stream.     59:  898. 
Actions  between  husband  and  wife.    6:  506.* 
Right  of  either  spouse  to  sue  for  wrongs  to 
property      held      by      en- 
tireties.    30:  309. 
Who  may  be  sued  on  Lloyd's  policies.     55: 

193. 
Action    to    recover    back    usurious    interest 
paid     to     national     bank. 
56:  693. 
Action   against   municipality   for  breach  of 
duty      with      respect      to 
drainage.     61:  711. 
Action  on  policy  of  life  insurance.    2 :  788.* 
Action  for  death  of  person.     4:  263.* 
Action    for    death,    under    foreign    statute. 

15:  585;    56:    211. 
Differences  relating  to  parties   as  affecting 
action     for     death     unJer 
statute    of   another  state. 
56:  206. 
Right  of  assignee  of  bill  or  note  to  main- 
tain action.     12:  683.* 
What  law  governs.     61:  222. 
§  3.  Third  person. 

Right  of  a  third  party  to  sue  upon  a  con- 
tract made  for  his  benefit. 
25:  257. 
The  doctrine  of  consideration.     23  -.  257. 
The  question  of  privity.     25:  259. 
General  rules  as  to  party  to  sue.     25: 

260. 
Grounds   upholding   action.     25:  261. 

In  general.     25:  261. 
Money  had  and  received.     25:  202. 
Implied    promise.     25:  203. 
There  must   be   an    actual   benefit. 
25:  263. 
The  statute  of  frauds.     25:  264. 
Limitation  of  the  rule.     25:  265. 
Designation    01    such    party.      25:  266. 
Parol  evidence  to  prove  party.     25:  265. 
Necessity  of  delivery.     25:  265. 
Necessity     of    assent    and    knowledge. 

25:  265. 
EfTect  of  assent.     25:  266. 
Election   of   remedies.     25:  266. 
Release  of  the  promise.     25:  266. 
As  a  defense  to  an  action.     25:  266. 
Action    maintainable    by    either    parly. 

25:  206. 
State  doctrines.     25 :  266. 
Not  maintainable.     25:  272. 
Contracts  under  seal.    25:  273. 
Insurance  contracts.     25:  274. 
Partnership  transactions.     25:  274. 
Purchase    subject    to    a    lien,    debt,    or 

mortgage.    25:  275. 
State  statutes.     25:  278. 
The  English  doctrine.     25:  279. 


Action  to  set  aside  judgment  against  other 
parties.     54:  758. 

§  4.  Action  in  interest  or  in  name  of  an- 
other;  control  of. 

Name  in  which  suit  carried  on.     14:  693. 

Right  of  insane  person  to  institute  proceed- 
ings by  next  fpieiul.  04: 
513. 

Action  for  divorce  on  behalf  of  insane  per- 
son.    34:  166. 

In  what  capacity  executor  or  administrator 
to  be  sued  for  his  personal 
tort.     51:261. 

In  whose  name  action  should  be  brought  by 
or  against  deputy.  19: 
181. 

When  stockholders  may  maintain  action  for 
protection  of  corporate 
property  and  rights.  4: 
746;*  9:  273.* 

Who  must  bring  action  to  enforce  liability 
of  corporate  directors.     9: 
653.* 
When  stockholders  may  sue.    9:  654.* 

Effect  of  creditors'  bill  for  all  similarly 
situated.     17:  348. 

Control  of  guardian  ad  litem  or  next  friend 
over   action.     16:  507. 

Plaintiff's  control  of  suit  brought  for  all 
similarly  situated.  46; 
839. 

Liability    involved    in    the    exercise    of    the 
right   to   control    or   carry 
on  litigation  in   the   name 
of     another     party.     02: 
617. 
In  general.     62:  617. 
Liability     of     beneficial     plaintiff     for 
costs.     62:  018. 
Under   Code   and   statutory    provi- 
sions.    62:  618. 
In  New  York.     62:  018. 
In  other  states.     62:  621. 
In  the  abpciice  of  statutory  provi- 
sions.    02:  623. 
In  ejectment  cases.     62:  623. 
In  other  cases.     02:  625. 
Costs   against   third   parties   defending. 
62:  626. 
In  ejectment  cases.     02:  626. 
In  other  cases.     02:  028. 
Costs  against  third  parties  agreeing  to 
pay  the  same.     02:  630. 

§  5.  Necessary  parties. 

Beneficiaries  of  trust;  when  necessary;  1: 
230.* 

Necessity  of  joining  corporation  in  action 
by  stockholder.     9:  650.* 

Necessity  of  joining  corporation  in  suit  for 
specific  performance  of 
contract  for  sale  of  corpo- 
rate stock.     50:  512. 

Necessity  of  joining  dormant  or  special 
partner.     1 :  312.* 

When  heirs  of  deceased  partner  necessary 
parties  to  suit  relating  to 
partnership  real  estate. 
27:  340. 

Suit  to  enforce  liability  of  heirs  for  obliga- 
tions of  ancestor.     21:  93. 

Action  to  enforce  liability  for  removal  of 
lateral  support.     68:  694. 
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I'fTect  of  partition   sale  upon   dower  rights 
of  one  not   a   party.      16: 
776. 
§  6.  Intervention. 

Right  of  surety  to  intervone  in  action 
against  principal,  or  prin- 
cipal in  action  against 
surety.     68:  736. 

In  general.     68:  736. 

Insolvency  or  fraud  of  principal;  col- 
lusion with  creditor.  68: 
741. 

Conducting  defense  in  name  of  princi- 
pal.    68:  742. 

Surety  of  representative  of  estate.  68: 
744. 

Intervention  of  principal  in  action 
against  surety.  VJS:  74.5. 

Under  provision  of  statute.    68:  745. 
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I.  Right  to;  Who  May  Have  and  in  What. 
II.  Procedure. 

a.  Parties. 

b.  Question  of  Title. 

c.  Decree. 

d.  Sale. 

e.  Division  of  Proceeds. 
III.  Editorial  Notes. 

Master's  Deed  in,  as  Color  of  Title,  see  Ad- 
verse  Possession,   57. 

By  Parol,  as  Color  of  Title,  see  Adverse  Pos- 
session, 55. 

By  Parol,  as  Basis  of  Ejectment,  see  Eject- 
ment.  24. 

As  Affecting  Dower,  see  Dower,  9,  14,  22. 
35-41,  60,  67. 

Estoppel  by  Deed  in,  see  Estoppel,  46. 

Effect  of,  on  Infant's  Rights,  see  Infants, 
98. 

Effect  of,  on  Insurance,  see  Insurance,  416. 

Appeal  from  Order  as  to,  see  Appeal  and 
Error,  40. 

Finding  in,  as  Part  of  Record  on  Appeal, 
see  Appeal  and  Error,  190. 

Costs  in,  see  Costs  and  Fees,  10-12,  47. 

Invalidity  of,  as  Affecting  Cotenancy,  see 
Cotenancy,  40,  41. 

Effect  of  Including  Husband  as  Grantee  in 
Deed  in,  see  Deeds,  53. 

Presumption  as  to,  see  Evidence,  711. 

Power  of  Executor  as  to,  see  Executors  and 
Administrators,  66. 

Wife's  Interest  in  Deed  of,  see  Husband  and 
Wife,  59. 

Allowance  for  Improvements  on,  see  Im- 
provements, 10-13. 

Admission  by  Guardian  of  Minor  in  Parti- 
tion Suit,  see  Infants,  102. 

Collateral  Attack  on  Decree  in,  see  Judg- 
ment, 135,  142. 

Conclusiveness  of  Judgment  in,  see  Judg- 
ment, 192,  193. 

Of  Coal  in  Mine,  see  Mines,  41. 

Pleading  in  Case  of,  see  Pleading,  269. 

Agreement  against,  see  Real  Property.  1. 

Reference  Back  of  Partition  Suit,  see  Ref- 
erence, 11. 


Of  Timber,  see  Timber,  11. 
Apportionment     of    Flow     of    Stream,    see 
Waters,  370,  371. 


I.  Right  to;   Who  May  Have  and  in  What. 

Who  may  have. 

For  Editorial  Notes,  see  infra.  III. 

1.  The  right  to  a  partition  is  involved  in 
the  ownership  of  a  determinable  fee,  such 
as  that  of  a  nonresident  alien  who  has  three 
years  in  which  to  sell  the  property  and 
withdraw  the  proceeds.  Schultze  v.  Schultze, 
144  111.  290,  33  N.  E.  201,  19:90 

2.  The  right  of  a  devisee  to  partition  is 
not  precluded  by  a  will  giving  executors 
power  to  sell  the  real  estate  if  the  wife 
and  a  majority  of  the  heirs  agree,  and  that 
if  any  of  the  "heirs  are  dissatisfied  .  .  . 
and  resort  to  the  law  they  are  hereby  dis- 
inherited." Caldwell  v.  Snyder,  178  Pa.  420, 
35  Atl.  996,  35:  198 

3.  Where  some  of  the  heirs  of  an  estate 
have  a  valid  lease  of  the  premises  from 
their  ancestor,  the  other  heirs  cannot  en- 
force partition  against  them  until  its  expira- 
tion. Cannon  v.  Lomax,  29  S.  C.  369,  7  S.  E. 
529,  1 :  637 

4.  A  bill  for  the  partition  of  timber  only 
cannot  be  maintained  by  persons  to  whom  a 
tenant  in  common  has  conveyed  an  interest 
in  timber.  Benedict  v.  Torrent,  83  Mich. 
181,  47  N.  W.  129,  11:  278 

5.  A  right  of  entry  for  condition  broken, 
held  by  two  or  more  persons,  will  not  sup- 
port a  compulsory  partition  or  alternative 
judicial  sale  of  the  land  involved.  Bouvier 
V.  Baltimore  &  N.  Y.  R.  Co.  (N.  J.  Err.  & 
App.)  67  N.  J.  L.  281,  51  Atl.  781,       60:  750 

6.  A  partition  cannot  be  compelled  by 
one  of  tlip  parties  who  by  agreement  have 
created  reciprocal  easements  in  the  use  of 
stairs,  hallways,  skylights,  and  heating  ap- 
paratus used  by  them  in  common,  when 
they  are  owners  in  severalty  of  the  adjoin- 
ing lots.  Barr  v.  Lamaster,  48  Neb.  114,  6(i 
N.  W.  1110,  3-2:  451 
Voluntary  partition. 

7.  A  parol  partition  may  be  made  of  lands 
owned  by  tenants  in  common,  provided  each 
party  takes  and  retains  exclusive  p  )Ssession 
of  the  portion  allotted  to  him.  Taylor  v. 
Millard,  118  N.  Y.  244.  23  N.  E.  376,    6:  667 

8.  Although  a  voluntary  partition  of  lands 
made  by  tenants  in  common  and  evidenced 
by  quitclaim  deeds  does  not  imply  a  war- 
ranty, yet  if  a  legatee  whose  legacy  is  made 
a  charge  upon  lands,  of  which  he  is  also  one 
of  the  residuary  devisees,  unites  in  a  parti- 
tion, accepts  grants,  executes  conveyances, 
receives  all  the  benefits  of  a  cotenant  and 
acquiesces  in  the  partition  for  almost  twen- 
ty years,  he  will  Hot  be  permitted  to  charge 
his  legacy  on  the  land  in  the  hands  of  third 
persons.  Davidson  v.  Coon,  123  Ind.  497,  23 
N.    E.   601,  9:  584 

9.  Where  a  deed  ineffectual  to  convey  a 
legal  title  has  been  executed  by  executors 
with  intent  to  partition  lands  of  the  testa- 
tor, and  to  set   apart  the  share  which  the 
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person  entitled  to  the  interest  of  testator's 
deceased  son  (being  his  niece  and  devisee) 
should  take  in  severalty,  and  after  about 
eleven  years  she  gives  a  mortgage  on  part 
of  the  land,  which  is  subsequently  fore- 
closed and  the  land  sold,  the  mortgage 
shows  an  acceptance  and  ratification  by  her 
of  the  partition;  and  in  the  absence  of  any 
showing  to  the  contrary,  it  is  to  be  assumed 
that  she  relied  on  the  partition  for  her  right 
to  mortgage  the  land  in  severalty.  Sim- 
mons V.  Spratt,  26  Fla.  449,  8  So.  123, 

9:  343 
Adverse  claim. 

10.  A  suit  for  partition  brought  by  a  ten- 
ant in  common  will  be  defeated  by  a  valid 
adverse  claim  to  the  premises,  made  by  his 
cotenant  under  a  tax  title.  Hurley  v.  Hur- 
ley, 148  Mass.  444,  19  N.  E.  545,  2:  172 

11.  A  suit  in  the  nature  of  a  partition 
cannot  be  maintained  where  there  has  been 
an  ouster  of  the  complainants  by  the  de- 
fendant tenant  in  common,  by  acts  so  overt 
and  notorious  as  to  imply  notice  to  his  co- 
tenants.    Rich  V.  Bray,  37  Fed.  273,    2:  225 

12.  Adverse  possession  by  the  defendant 
does  not  defeat  an  action  for  partition  un- 
less it  has  ripened  into  title,  under  N.  Y. 
Code  Civ.  Proc.  §  1543,  which  expressly  pro- 
vides that  plaintiff's  title  or  interest  may 
be  controverted  by  answer.  Weston  v.  Stod- 
dard, 137  N.  Y.  119,  33  N.  E.  62,        20:  624 

13.  Possession  of  land  under  a  mining 
lease  is  not  adverse  to  the  interests  of  the 
owners  of  the  fee,  so  as  to  prevent  partition 
between  them.  Haeussler  v.  Missouri  Iron 
Co.  .110  Mo.  188,  19  S.  W.  75,  16:  220 
What  subject  to. 

For  Editorial  Notes,  see  infra.  III. 

14.  Land  all  of  which  is  subject  to  an 
easement  of  a  right  of  way  is  nevertheless 
subject  to  partition,  if  owned  in  common, 
under  Mass.  Pub.  Stat.  chap.  178,  §  1,  pro- 
viding that  "tenants  in  common  may  be 
compelled  to  divide."  Crocker  v.  Cotting, 
170  Mass.  68,  48  N.  E.  1023,  39:  215 

15.  An  agreement  that  the  land  should 
remain  in  common  and  not  be  partitioned 
is  not  implied  on  the  purchase  in  common 
of  land  subject  to  an  easement  already  be- 
longing to  the  purchaser.  Id. 

16.  A  division  of  the  use  of  the  water 
power  in  each  channel  of  a  river,  where  it  is 
divided  by  an  island  and  the  interests  of 
riparian  proprietors  upon  both  channels 
have  become  intertwined,  if  not  amalga- 
mated, may  be  made  by  a  court  of  equity  so 
as  to  adjust  all  the  rights  of  all  the  parties 
in  the  whole  water  power  in  both  channels. 
Warren  v.  Westbrook  Mfg.  Co.  88  Me.  58,  33 
Atl.  665,  35:  388 

17.  The  appointment  of  an  inspector  or 
supervisor  to  divide  water,  keep  up  weirs, 
and  otherwise  oversee  the  property  for  the 
joint  benefit  of  the  owners,  is  beyond  the 
power  of  the  court  in  a  suit  for  partition  of 
a  water  power;  and  if  partition  in  kind  can- 
not be  made  without  this  the  property 
should  be  sold.  Brown  v.  Cooper,  98  Iowa, 
444,  67  N.  W.  378,  33:  61 

18.  A  parol  partition  of  land  may  be  lim- 


ited to  the  surface,  and  does  not,  as  mat- 
ter of  law,  extend  to  coal  in  the  ground  if 
the  intent  was  to  retain  this  in  common. 
Byers  v.  Byers,  183  Pa.  509,  38  Atl.  1027, 

39:  537 
19.  Partition  of  oil  and  gas  contained  in 
land,  the  co-owners  of  which  do  not  own 
the  surface  of  the  land,  cannot  be  made  by 
any  assignment  or  allotment  of  sections  of 
the  land  below  the  surface,  but  can  be  made 
only  by  sale  and  division  of  the  proceeds. 
Hall  V.  Vernon,  47  W.  Va.  295,  34  S.  E.  764, 

49:  464 


II.  Procedure, 
a.  Parties. 

See  also  infra,  29;  Parties,  175. 

20.  A  petition  for  partition,  to  which  per- 
sons having  an  interest  in  the  land  are  not 
made  parties,  cannot  be  maintained.  John- 
son v.  Johnson,  170  Mo.  34,  70  S.  W.  241, 

59:  748 

21.  The  interest  of  a  woman  in  an  undi- 
vided share  of  real  estate  held  by  her  hus- 
band in  common  with  others,  which  is  con- 
tingent on  her  surviving  him,  does  not  bring 
her  within  the  provisions  of  a  statute  au- 
thorizing persons  to  be  made  parties  to  par- 
tition proceedings  who  are  "necessary  to 
complete  determination  or  settlement  of  the 
questions  involved," — especially  where  there 
is  no  authority  to  award  her  any  of  the 
proceeds  of  the  sale.  Haggerty  v.  Wigner, 
148  Ind.   625,  48  N.  E.  366,  39:  384 

b.  Question   of   Title. 

For  Editorial  Notes,  see  infra,  III. 

22.  The  question  of  title  to  real  estate 
may  be  tried  in  a  partition  proceeding  under 
the  Washington  Code.  Kromer  v.  Friday, 
10  Wash.  621,  39  Pac.  229,  32:  671 

23.  Defendant's  title  may  be  pleaded  by 
way  of  counterclaim  in  a  suit  for  partition, 
where  plaintiff's  title  is  denied,  so  that  the 
entire  controversy  may  be  decided  in  one 
suit.  Robertson  v.  Vancleave,  129  Ind.  217^ 
231,  26  N.  E.  899.  15:  68 

24.  There  is  no  such  dispute  as  to  the 
title  to  the  land  sought  to  be  divided  as 
will  defeat  an  action  for  partition,  where 
both  parties  claim  from  a  common  ancestor, 
and  the  only  matter  in  dispute  is  as  to  the 
interest  to  which  each  is  entitled  under  his 
will.  O'Hearn  v.  O'Hearn,  114  Wis.  428,  90 
N.  W.  450,  58:  105 

c.  Decree. 

Conclusiveness  of  Decree  on  Ri<rht  to 
Division  of  Property  in  Kind,  see  Ap- 
peal and  Error,  513. 

Conclusiveness  of,  against  Infant,  see  In- 
fante, 107. 

25.  Where  a  tenant  in  common  has  exe- 
cuted a  conveyance  which  purports  to  de- 
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scribe  by  metes  and  bounds  the  portion  of 
the  common  property  which  the  grantor  in- 
tends to  convey,  the  court  will,  in  decree- 
ing partition,  direct  it  to  be  so  made  as  to 
set  apart  to  the  grantee  that  portion  of  the 
entire  common  property  which  the  grantor 
undertook  to  convey,  provided  this  can  be 
done  without  prejudice  to  the  interests  of 
the  other  cotenants.  Young  v.  Edwards,  33 
S.  C.  404,  11  S.  E.  1066,  10:  55 

26.  A  judgment  in  an  action  for  parti- 
tion of  land,  which  decrees  one  third  of  the 
land  to  plaintiff  and  the  remainder  to  the 
defendants,  and  orders  that  it  be  divided 
equally  between  the  three,  sufficiently  shows 
that  each  was  decreed  a  one-third  interest. 
Askey  v.  Williams,  74  Tex.  294,  11  S.  W. 
1101,  \      5:  176 

d.  Sale. 

Title  of  Purchaser,  see  Insurance,  128. 

Purchaser  on,  as  Party  to  Action,  see  Par- 
ties, 189. 

Enforcement  of  Agreement  Not  to  Object 
to  Confirmation  of,  see  Specific  Perform- 
ance, 21. 

See  also  supra,  5,  17,  19. 

For  Editorial  Notes,  see  infra.  III. 

27.  Jurisdiction  to  order  a  partition  sale 
of  community  property  is  not  defeated  by 
the  fact  that  the  husband  by  will  directs  the 
property  to  be  retained  until  his  children 
reach  majority,  since  his  will  cannot  af- 
fect his  wife's  right  to  her  half  of  the  prop- 
erty. Kromer  v.  Friday,  10  Wash.  621,  39 
Pac.  229,  32:  671 

28.  A  partition  sale  cannot  be  attacked 
otherwise  than  by  appeal,  because  the  notice 
of  sale  was  published  before  the  decree  was 
actually  signed,  if  the  order  was  made  prior 
to  the  publication.  Id. 

29.  When  the  record  in  a  partition  suit 
discloses  the  existence  of  persons  not  made 
parties  who  might  have  an  interest,  the  title 
acquired  at  the  judicial  sale  under  the  de- 
cree therein  is  defective;  and  a  purchaser 
will  not  be  compelled  to  accept  it,  although 
it  may  be  that  such  omitted  persons  were, 
by  reason  of  alienage,  incapacitated  from 
having  an  interest.  To  be  conclusive  against 
such  persons,  the  record  must  establish  their 
incapacity.  Toole  v.  Toole,  112  N.  Y.  333, 
19  N.  E.  682,  2:  465 

e.  Division  of  Proceeds. 

See  also  supra,  19,  21. 

30.  The  tenant  in  common  who  is  also  a 
lessee  of  his  cotenant  cannot  be  allowed  out 
of  the  proceeds  of  a  sale  in  partition  for  im- 
provements made  on  the  property  during 
his  tenancy,  which  enhanced  its  value  and 
were  made  with  the  knowledge  and  without 
the  consent  of  the  cotenant,  when  their  ef- 
fect was  not  to  protect  or  preserve  the  prop- 
erty, but  to  aid  the  tenant  in  carrying  on 
the  business  prosecuted  by  him  on  the  prem- 
ises, the  increased  income  from  which  was 
not  shared  with  the  cotenant.  Cosgriff  v. 
Foss,  152  N.  Y.  104,  46  N.  E.  307,        36:  753 


31.  In  dividing  the  proceeds  of  property 
which  was  unsusceptible  of  partition,  a  co- 
parcener who  has  made  repairs  and  perma- 
nent improvements  upon  the  property,  for 
which  he  could  not  compel  contribution,  may 
be  allowed  from  such  proceeds  to  the 
amount  by  which  the  property  at  the  date 
of  the  sale  remains  enhanced  in  value  from 
the  improvements,  but  not  for  their  original 
cost.  Ward  v.  Ward,  40  W.  Va.  611,  21  S. 
E.  746,  29:  449 


III.  Editorial   Notes. 

Of  land   in   other   state  or  country;   juris- 
diction of  equity  to  decree. 

69:  692. 
Validity    of    agreement    against    right    to. 

16:  220. 
Effect  of  deed  in  partition  as  distinguished 

from  ordinary  deeds.    57: 

332. 
Parol  partition  to  give  legal  title  or  color 

of  title.     16:  326. 
Jurisdiction  in  equity.    8:  289.* 
Who  can  maintain  suit  for.    1:  637.* 
Between  tenants  by   entireties.      30:  335. 
Of  partnership  real  estate.    28:  103. 
Of  water  rights.    26:  284. 
Of  homestead.    56:  77. 
Allowance      for      improvements.      7:  731;* 

8:  289.* 
Trial  of  title.     2:  172.* 

Sale;   rights  of  purchaser;   record.     2:  465.* 
Effect  of  partition   sale  upon  dower  rights 

of      one      not      a      party. 

16:  776. 
Record  in,  as  a  muniment  of  title.    2:  465.* 
Costs  in.    10:  55.* 
Right  of  one  out  of  possession  to  partition. 

20:  624. 
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I.  Nature;  Creation. 
II.  Rights  and  Powers  of  Partners. 
III.  Liability     of     Partners;      Rights     of 

Creditors. 
IV.  Partnership  Real  Estate. 

V.  Rights  of  Members  as  to  Each  Other. 
VI.  Dissolution;  Effect  of. 
VII.  Actions. 
VIII.  Limited  or  Special  Partnership. 
IX.  Editorial  Notes. 

Payment  of  License  Tax  by  Each  Member  of 

Firm  of  Attorneys,  see  Attorneys,  34. 
.\pplying  Partner's  Deposits  to  Overdraft  of 

Firm,  see  Banks,  97. 
Bond  for  Fidelity  of,  as  Agent,  see  Bonds, 

30. 
Doing    Business    as    Express    Company    in 

Other   State,   Control   of,   see  Carriers, 

1017. 
Compromise  of  Rights  as  to,  see  Compromise 

and  Settlement,  6. 
Discrimination  against  Foreign  Partnership, 

see  Constitutional  Law,  366,  367. 
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Requirinir  All  Members  of  Plumbing  Firm  to 
Be  Registered  Plumbers,  see  Constitu- 
tional Law,  678. 

Signature  of,  to  Contract,  see  Contracts, 
229. 

For  Immoral  Business,  see  Contracts,  446, 
447,  619. 

Breach  of  Agreement  by,  not  to  Engage  in 
Similar  Business,  see  Contracts,  735. 

Breach  of  Agreement  Not  to  Act  as  Part- 
ner, see  Contracts,  736. 

Estoppel  as  to  Use  of  Firm  Name,  see 
Estoppel,  154. 

Injunction  against  Use  of  Name  of,  see  In- 
junction, 435. 

Presumption  and  Burden  of  Proof  as  to,  see 
Evidence,  II.  f. 

Admissibility  of  Entry  in  Books  of,  see  Evi- 
dence, 928. 

Papers  of,  as  Evidence,  see  Evidence,  1000- 
1001. 

(iood  Will  of,  see  Good  Will. 

Lunac}'  of  Partner,  see  Incompetent  Per- 
sons, 25. 

Effort  on  Insurance  of  Change  of  Ownership, 
see  Insurance,  375,  385. 

ElFect  of  Subsequent  Partnership  on  Extent 
of  Recovery  of  Insured,  see  Insurance, 
1146. 

Use  of  Firm  Money  to  Pay  for  Life  Insur- 
ance, see  Insurance,  1197,  1198. 

Joint  Stock  Company  as,  see  Joint  Stock 
Company. 

Revival  of  Judcrment  against,  see  Judgment, 
401. 

Effect  of  Temporary  Retention  of  Leased 
Premises  under  Permit  from  Cotenant 
who  is  Member  of  Firm,  see  Landlord 
and  Tenant,  50. 

Pnrcha!»e  from,  as  Satisfaction  of  Lien 
against  Member,  see  Mechanics'  LAens, 
100. 

.Admission  of,  see  Pleading,  113,  114. 

Denial  of,  see  Pleading,  512. 

Enforcement  of  Contract  with,  see  Specific 
Performance.  81. 

Requirement  of  Bonds  from  Foreign  Part- 
nership,  see    Statutes.   442. 

Tax  on  Property  of,  see  Taxes,  341,  365,  532, 
551. 

Question  for  Jurv  as  to,  .see  Trial.  175, 
178,  179. 

Loan  of  Trust  Fund  to,  see  Trusts,  217. 


I.  Nature;  Creation. 

Between  Railroad  Conipnny  and  Depot  Com- 
pany, see  Master  and  Servant.  14. 

Question  for  Jury  as  to,  see  Trial,  175.  178. 

See  also  Syndicate.  2. 

Nature. 

Beno>olent  Organization  as,  see  Benevolent 
Societies,  2. 

What  Constitutes  a  Partnership,  see  Land- 
lord  and   Tenant.   3. 

Taking  Partner  as   Transfer  of  Interest   in 
Insured  Property,  see  Insuranoe,  373. 

For  Editorial  Notes,  see  infra.  IX.  §   1. 
1.  The   foundation   of  a   partnership   is  a 


contract  express  or  implied.  It  results  from 
the  act  of  the  parties,  not  from  the  act  of 
the  law.  Re  Gibbs's  Estate,  157  Pa.  59,  27 
Atl.  383,  22:  270 

2.  Though  a  firm  or  partnership  is  not  a 
person,  it  is  a  legal  entity,  and,  for  some 
purposes,  is  recognized  as  a  quasi  person 
having  powers  and  functions  exercisable  by 
one  of  the  partners  severally  or  all  of  them 
jointly.  It  may  be  a  debtor  or  a  creditor, 
within  the  meaning  of  a  statutory  enact- 
ment. Drucker  v.  Wellhouse,  82  Ga.  129,  8 
S.  E.  40,  2:  328 

3.  The  test  of  the  character  of  a  partner 
ship  is  buying  and  selling.  If  it  buys  and 
sells,  it  is  commercial  or  trading;  if  it  does 
not  buy  or  sell,  it  is  one  of  tniployment  or 
occupation.  Lee  v.  Titst  Nat.  Bank,  45  Kan. 
8,  25  Pac.   196,  11:  238 

4.  A  right  to  receive  a  share  of  the  profits 
of  a  business  does  not  furnish  an  invariable 
test  of  a  partnership.  The  real  ground  of 
liability  is  that  the  trade  has  been  carried 
on  by  persons  acting  in  l>elialf  of  the  one 
sought  to  be  chai"ged  estalilishing  the  re- 
lation of  principal  and  agent.  Seabury  v. 
Crowell  (N.  J.  Err.  &  App.)  51  N.  J.  L. 
103,  16  Atl.  54,  52  N.  J.  L.  413,  21  Atl.  952, 

11:  l;]() 
Creation. 
Holding  One's  Self  Out  as  Partner,  see  infra, 

43-45. 
By  Oral  Agreement,  see  Contracts,  158,  171, 

172. 
Liability  of  Corporate  Stockholders  as  Part- 
ners, see   Corporations,  537-545. 
Between  Husband   and  Wife,    see    Husband 

and  Wife,  IT.  h. 
Presumption  that  Bank    is    a    Partnership, 

see  Evidence,  402. 
Evidence  of  Admissions  of  Partnership,  see 

Evidence,  1453. 
Sufficiency   of   Proof   of   Existence    of,    see 

Evidence,  2273,  2274. 
Admissibility   of   Partners'   Declarations   to 

Show    Existence    of    Partnership,    see 

Evidence,  1671,  1672. 
See  also  infra,  38,  39,   115. 
For  Editorial  Notes,  see  infra,  IX.  §  1. 

5.  A  partnership  is  created  by  an  agree- 
ment under  which  one  person  advances 
money  to  another  for  investment  in  land  on 
their  joint  accounts,  the  profits  to  be  shared 
between  them  in  a  certain  proportion.  Tyler 
V.  Waddingham,  58  Conn.  375,  20  Atl.  335, 

8:  657 

6.  A  partnership  is  created  by  an  agree- 
ment between  several  persons  to  subscribe 
for  "stock"  for  the  purpose  of  establishing  a 
co-operative  store,  the  stock  to  be  under 
control  of  three  directors  to  be  elected  an- 
nually to  act  in  conjunction  with  the 
principal  stockholder,  who  is  to  be  the 
principal  salesman,  and  providing  for  a 
division  of  the  profits  earned  in  proportion 
to  the  amount  contributed,  where  no  in- 
corporation ever  takes  place.  Carter  v.  Mc- 
Clure,  98  Tenn.  100,  38  S.  W.  585,       36:  282 

7.  A  partnership  with  community  of  in- 
terest in  the  capital  stock  and  in  the  profits 
is  created  by  a  written  instrument  purport- 
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ing  to  lease  a  billiard  and  barroom  with  all 
furniture  therein  excepting  bar  fixtures, 
billiard  tables,  and  their  equipment,  "which 
are  to  be  paid  for  and  owned  equally,"  in 
consideration  of  a  monthly  payment  to  the 
owner  of  the  building,  with  one  half  of  the 
net  profits  of  the  business  after  the  other 
party  has  received  an  equal  monthly  sum 
•'as  compensation  for  his  service,  and  for 
the  use  of  money  advanced"  by  him  to  pay 
for  the  articles  jointly  owned,  and  to  carry 
on  the  business.  Webster  v.  Clark,  34  Fla. 
637,   16  So.  601,  27:  126 

8.  An  agreement  between  one  having  a 
contract  to  grade  a  portion  of  a  railroad 
and  another  party,  by  the  terms  of  which 
the  latter  was  to  "put  in"  16  mules  and 
harness  against  the  former's  6 'jjiules  and 
Ills  services,  and  to  receive  one  half  of  the 
"et  profits  of  the  business  for  the  use  of 
his  mules  and  harness,  constitutes  a  partner- 
ship between  them  as  to  third  persons,  al- 
though they  agreed  that  the  second  partj' 
was  to  have  nothing  to  do  with  the  work, 
and  was  not  to  be  responsible  for  any  debts. 
Brandon  &  Dreyer  v.  Connor,  117  Ga.  7")9, 
45  S.  E.  371,  63:  260 

9.  A  mining  partnership  is  created  where 
tenants  in  common  or  joint  tenants  of  an 
oil  lease  or  mine  unite  and  co-operate  in 
working  it.  Childers  v.  Neely,  47  W.  Va.  7<l. 
34  S.  E.  828,  40:  408 

10.  An  agreement  between  several  persons 
to  operate  together  in  obtaining  a  lease  of 
mining  property,  and  thereafter  to  work  the 
mine  as  a  copartnership,  and  share  expenses 
and  profits  in  proportion  to  the  respective 
interests  of  the  partner  does  not  of  itself 
constitute  a  partnership,  but  may  create 
that  relation  after  the  agreement  is  carried 
out.  Reed  v.  Meagher,  14  Colo.  335,  24  Pac. 
681,  9:  455 

11.  Where  parties  agree  to  obtain  a  lease 
of  mining  property  for  tlie  sou-  or  principal 
object  of  extracting  ores,  and,  after  obtain- 
ing the  lease,  to  work  the  mine  as  a  part- 
nership, the  relation  existing  between  them 
after  the  lease  has  been  obtained  and  the 
work  begun  is  that  of  a  mining  partnership, 
and  not  that  of  a  general  or  commercial 
partnership.  Id. 

12.  A  syndicate  agreement  which  merely 
provides  for  raising  money  to  purchase  cer- 
tain lancis  at  a  givem  price,  without  any 
provisions  for  selling  the  lands  and  dividing 
the  profits,  does  not  constitute  a  partner- 
ship agreement.  Ferguson  v.  Cooch,  94  Va. 
1,  26  S.  E.  397,  40:  234 

13.  A  partnership  is  not  created  by  an 
agreement  between  a  telegraph  and  a  rail- 
road company  to  oonstruct  and  maintain  a 
telegraph  line  along  the  latter's  right  of 
way  at  joint  exprnse,  and  string  wires  for 
the  separate  use  of  each,  the  telegraph  com- 
pany agreeing  undor  certain  circumstanci^s 
to  transmit  the  business  of  the  railroad 
company  free  of  ch  irge.  Western  U.  Toleg. 
Co.  V.  Pennsvlvania  Co.  64  C.  C.  A.  2firi,  120 
Fed.  849,        "  68:  9(iS 

14.  A  new  traffic  agreement  between  rail- 
road    companies,     providing     for     a     pro- 


portionate division  of  freight  charges,  docs 
not  constitute  a  partnership.  Post  v, 
Southern  R.  Co.  103  Tenn.  184,  52  S.  W. 
301,  56:  481 

15.  One  is  not  made  a  copartner  by  the 
fact  that  his  compensation  is  measured  by 
the  amount  of  the  profits  earned  in  one 
branch  of  the  business.  Drovers'  &  M.  Nat. 
Bank  v.  Roller,  85  Md.  495,  37  Atl.  30, 

36:  767 

16-.  Mutual  confidence  being  the  foim- 
dation  of  the  partnership  relation,  the  mere 
fact  that  a.  member  of  a  partnership  is  not 
the  owner  of  property  which  he  has  em- 
barked in  the  partnership  enterprise — the 
same  belonging  to  a  third  person,  who  has 
consented  that  it  may  be  so  used  for  his 
benefit,  but  whose  interest  is  not  disclosed 
to  the  other  member  of  the  partnership — 
does  not  cause  a  partnership  relation  to 
arise  between  the  other  partner  and  the 
concealed  principal  of  his  copartner.  Mor- 
rison v.  Dickey,  122  Ga.  353,  50  S.  E.  175, 

69:  87 
Executory  agreement. 

17.  A  partnership  in  fact  cannot  be  predi- 
cated upon  an  agreement  to  enter  into  a 
copartnership  at  a  future  day,  unless  the 
agreement  has  been  actually  consummated 
or  executed.  Reed  v.  Meagher,  14  Colo.  335, 
24  Pac.  681,  9:  455 

18.  Before  an  executory  agreement  to 
form  a  partnership  in  future  is  actually 
executed,  one  party  may  withdraw  with  the 
consent  of  the  others,  and  another  be  substi- 
tuted in  his  place.  Id. 


II.  Rights  and  Powers  of  Partners. 

In  Case  of  Insolvency,  see  infra.  III. 

Order  by  One  Partner  to  Carrier,  see  Car- 
riers. 817. 

Rights  in  Claim  against  Government,  see 
Claims,  5. 

To  Confess  Judgment,  see  Judgment,  15. 

To  Interrupt  Statute  of  Limitations,  see 
Limitation  of  Actions,  261,  271. 

Imputing  Knowledge  of  Partner  to  Firm, 
see  Notice.  52-54. 

Rights  in  Trade  Name,  see  Trade  Name, 
13-17. 

Proof  of  Acts  and  Declarations  of  Partner, 
see  Evidence.  X.  g. 

See  also  infra,  140,  142. 

For  Editorial  Notes,  see  infra,  IX.  §  3. 

19.  Members  of  a  company  which  fails 
in  an  attempt  to  acquire  corporate  exist- 
ence must  be  given  the  advantages  as  well 
as  the  liabilities  of  a  partnership.  Jones 
V.  Aspen  Hardware  Co.  21  Colo.  263,  40  Pac. 
457,  29:  143 

20.  Those  who  own  a  majority  interest 
control  the  management  of  a  mining 
partnership  in  all  things  necessary  and 
proper  for  its  operation,  if  the  members  can- 
not agree  in  the  management.  Childers  v. 
Neely.  47  W.  Va.  70,  34  S.  E.  828,      49:  468 

21.  Where  two  persons  are  equally  inter- 
ested in  the  profits  to  be  derived  from  a  sale 
of  lands  by  one  of  them,  they  are  in  a  sense 


2352 


PARTNERSHIP.  III. 


partners  in  the  lands,  and  neither  the  other 
nor  his  assigns  can  complain,  as  against  a 
purchase-money  mortgagee,  that  the  one  in- 
trusted with  their  sale  misapplied  the  funds 
received  by  him,  unless  such  mortgagee 
was  in  some  way  a  party  to  such  misappli- 
cation. Boone  V.  Clark,  129  111.  466,  21  N. 
E.  850,  5:276 

22.  A  chose  in  action  accruing  to  a  part- 
nership from  a  transaction  in  the  ordinary 
course  of  its  business  may  be  transferred 
by  a  single  member  of  the  firm.  Gerli  v. 
Poidebard  Silk  Mfg.  Co.  (N.  J.  Err.  &  App.) 
57  N.  J.  L.  432,  31  Atl.  401,  30:  61 

23.  It  is  not  within  the  scope  of  the  busi- 
ness of  a  law  partnership  to  collect  choses  in 
action  without  charging  for  services  ren- 
dered in  so  doing, — especially  by  virtue  of 
an  agreement  made  by  one  member  as  part 
of  an  individual  transaction  for  his  own 
benefit  only.  Davis  v.  Dodson,  95  Ga.  718, 
22  S.  E.    645,  29:496 

24.  It  is  not  apparently  beyond  the  scope 
of  the  business  of  a  firm  of  hankers  and 
brokers,  who  are  accustomed  to  purchase 
and  carry  securities  on  margins  for  their 
customers,  to  agree  to  take  back. from  their 
principal  stocks  purchased  for  him  if  he 
is  dissatisfied,  and  the  latter  may  rely  on 
such  contract  made  with  one  of  the  part- 
ners. Johnston  v.  Trask,  116  N.  Y.  136.  22 
N.  E.  377,  5:  630 

25.  A  warrant  of  attorney  executed  in 
the  firm  name  by  the  majority  of  the  mem- 
bers of  a  partnership,  giving  authority  to 
sue  in  the  firm  name  upon  a  contract  as- 
signed by  the  firm,  is  sufficient  authority, 
even  as  against  the  express  dissent  of  the 
other  members,  to  use  the  firm  name  in 
suing  on  the  contract.  Clark  v.  Slate  Valley 
R.  Co.  130  Pa.  408.  20  Atl.  562,  10:  238 

26.  Where  partnership  property  is  to  be 
kept  for  the  purpose  of  carrying  on  a  par- 
ticular business,  and  not  for  sale,  neither 
partner  has  power  to  make  a  sale  of  the  en- 
tire proportv.  Lowman  v.  Sheets,  124  Ind. 
416.  24  N.  E'.  351,  7:784 
As  to  bills  and  notes. 

Bona  Fide  Purchase  of  Note  from  Partner, 

see  Bills  and  Notes,  244,  245. 
See  also  infra,  36.  37. 
For  Editorial  Notes,  see  infra,  IX.  §  3. 

27.  There  is  no  implied  authority  in  mem- 
bers of  a  partnership  formed  for  taking  and 
executing  paving  and  curbing  contracts,  to 
borrow  monfy  and  execute  promissory  notes 
therefor  to  bind  the  firm,  unless  there  be 
proof  to  show  actual  necessity,  or  usage,  for 
the  exercise  of  such  power  by  the  individual 
members  of  the  firm  in  conducting  the  work. 
Harris  v.  Baltimore,  73  Md.  22,  20  Atl.  Ill, 

8:  677 

28.  A  partner  in  a  nontrading  firm  has  no 
implied  power  to  bind  the  firm  by  the  execu- 
tion of  commercial  paper  in  the  name  of  the 
firm.  Lee  v.  First  Nat.  Bank,  45  Kan.  8,  25 
Pac.  190,  11:  238 

29.  Implii'd  authority  of  a  partner  to 
make  accommodation  indorsements  in  the 
name  of  his  firm  exists  where,  for  about  ten 
years,  the  other  members  of  the  firm  knew 


that  he  was  using  the  firm  name  for  the  ac- 
commodation of  friends,  and  took  no  ef- 
fective steps  to  prevent  it,  but  merely 
remonstrated  with  him  in  private,  accepting 
his  promise  to  stop  the  practice,  which  they 
had  reason  to  believe  he  did  not  intend  to 
keep,  and  knowing  that  he  knew  they  did 
not  expect  him  to  keep  it.  Bank  of 
Monongahela  Vallcv  v.  Weston,  159  N.  Y. 
201,  54  N.  E.  40,        *  45:  547 

30.  A  note  which  is  executed  by  one  mem- 
ber of  a  partnership  of  occupation  and  em- 
ployment, without  the  knowledge  of  the 
other  member  and  in  direct  violation  of  the 
articles  of  copartnership,  cannot  be  enforced 
against  the  firm.  Lee  v.  First  Nat.  Bank,  45 
Kan.  8,  25  Pac.  196,  11:  238 

31.  A  partner  has  no  authority  to  execute 
a  sealed  note  which  will  bind  his  firm,  al- 
though by  the  statutes  of  the  state  where 
the  note  is  executed  it  is  a  negotiable  note. 
Hull  v.  Young,  30  S.  C.  121,  8  S.  E.  695, 

3:  521 

32.  A  partner  cannot  be  held  to  have  rati- 
fied the  giving  of  a  sealed  note  by  his  co- 
partner, without  knowledge  that  the  note 
was  sealed.  Id. 

33.  Partnership  property  may  be  conveyed 
to  pay  notes  signed  by  the  individual  part- 
ners, and  not  in  the  firm  name.  Vietor  v. 
Glover    17  Wash.  37,  48  Pac.  788,         40:  297 

34.  Subscriptions  to  the  capital  stock  of 
a  partnership  association  may  be  paid  by 
the  giving  of  a  promissory  note,  if  the  note 
is  immediately  converted  into  money  and 
the  proceeds  applied  for  the  benefit  of  the 
corporation.  Rouse  H.  &  Co.  v.  Detroit 
Cycle  Co.  Ill  Mich.  251,  69  N.  W.  511, 

38:  794 


III.     Liability     of     Partners;     Rights     of 
Creditors. 

Liabilitv  on  Contract,  see  Contracts,  829, 
83  L 

Liability  of  Stockholders  in  Defective 
Corporation  as  Partners,  see  Corpora- 
tions, 537-545. 

Liability  of  Corporation  Continuing  Busi- 
ness of,  see  Corporations,  66-68. 

Liability  of  Wife  as  Partner,  see  Husband 
and  Wife,  150. 

Liability  for  Money  Belonging  to  Separate 
Estate  of  One  Partner's  Wife,  see  Hus- 
band and  Wife,  95. 

Liability  for  Unlawful  Sale  of  Liquor  by 
Partner,  see  Intoxicating  Liquors,  123. 

For  Injury  by  Fellow  Servant's  Negligence, 
see  Master  and  Servant,  478. 

Liabilitj'  for  Torts  of  Former  Partner,  see 
Estoppel,  295. 

Right  of  Set-OfT,  see  Set-OflF  and  Counter- 
claim, 20,  21. 

.attachment  against  Partnership,  see  At- 
tachment, 5.  6,  16,  17,  21,  22,  31. 

Action  against  Firm  bv  Wife  of  One  Mem- 
ber, see  Husband  and  Wife,  236-238. 

Burden  of  Proving  Partnership  in  Bank,  see 
Evidence.  404. 

Effect  of  Judgment  on  Members  of,  see 
Judgment,^  239-241. 
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For  Editorial  Notes,  see  infra,  TX.  §§  3,  4. 

35.  Persons  having  a  proprietary  interest 
in  a  business  and  its  profits  are  liable  as 
partners  to  creditors.  Magovern  v.  llobert- 
son,  116  N.  Y.  61,  22  N.  E.  398,  5:  589 

36.  An  agreement  to  indorse  the  paper  of 
a  certain  person  to  a  certain  amount,  to  ob- 
tain money  for  use  in  carrying  on  a  busi- 
ness, providing  that  the  indorsers  shall 
have  an  interest  in  the  goods  to  the  amount 
of  their  indorsement  and  one  third  of  the 
net  profits,  makes  the  indorsers  partners 
as  to  creditors,  although  the  agreement 
stipulates  that  they  shall  be  subject  to  no 
liability  except  their  indorsement.  Id. 

37.  A  person  is  liable  as  partner  on  a 
note  given  in  the  name  of  another  as  part 
of  the  purchase  price  of  land  pofchased  in 
pursuance  of  a  scheme  for  profits  to  be 
shared  between  them,  although  he  author- 
ized the  other  only  to  procure  options,  and 
not  to  complete  any  purchase  of  land,  where, 
after  he  knew  of  the  facts,  he  accepted  the 
benefits  of  the  purchase,  continued  to  fur- 
nish money  to  effectuate  the  common  object, 
and  was  active  in  schemes  for  the  develop- 
ment of  the  property.  Tyler  v.  Wadding- 
ham,  58  Conn.  375,  20  Atl.  335,  8:  657 

38.  A  partnership  is  created  making  a 
landowner  liable  for  wages  of  an  employee 
of  the  other  party,  where  the  owner  agrees 
that  the  other  shall  cut  and  sell  logs  and 
bolts  from  the  land,  each  party  furnishing 
the  use  of  a  team  in  the  work,  and  the 
proceeds  shall  be  paid,  first  to  the  owner  a 
certain  price  per  thousand  for  the  logs,  and 
another  price  per  cord  for  the  bolts,  and 
that  a.fter  that  the  expenses  of  the  work,  in- 
clurtmg  labor  of  employees,  shall  be  paid, 
and  then  certain  compensation  to  the  other, 
party  and  his  wife  for  their  services,  while 
the  balance  of  the  proceeds,  if  any,  shall  be 
divided  equally  lietween  the  parties  as 
profits,  with  the  further  agreement  that  the 
work  shall  cease  at  any  time  when  the 
party  doing  the  work  cannot  pay  the  ex- 
penses out  of  such  proceeds,  Dutcher  v. 
Buck.  96  Mich.  160,  55  N.  W.  376,      20:  776 

39.  A  partner  may  make  an  agreement 
with  a  third  person  for  a  division  of  the 
profits  coming  to  him  from  the  partnership 
enterprise,  and,  if  the  character  of  the 
agreement  is  such  as  to  disclose  the  es- 
sentials necessary  to  a  partnership,  a  sub- 
partnership  is  thereby  formed  between  the 
partner  and  the  third  person;  but  such 
person  does  not  become  a  member  of  the 
first  partnership,  nor  is  he  liable  for  the 
debts  of  that  partnership.  Morrison  v. 
Dickey,  122  Ga.  353,  50  S.  E.  175,       69:  87 

40.  Prima  facie  liability  of  partners  for  a 
debt  contracted  bj^  one  partner  may  be  re- 
butted by  evidence  that  credit  was  given 
to  the  individual  partner  alone.  Tyler  v. 
Waddingham,   58  Conn.   375,  20  Atl.  335, 

8:  057 

41.  One  who  has  entered  into  partnership 
with  a  third  person  is  not,  in  purchasing 
goods  on  behalf  of  the  partnership  from  a 
former  creditor,  bound  to  disclose  the  fact 
of  his  partner.sliip,  so  that  his  failure  to  do 

L.R.A.  Dig.— 148. 


so  will  entitle  the  creditor  to  apply  money 
paid  upon  the  purchase  price  upon  the  old 
indebtedness,  and  refuse  to  fill  the  order. 
Hoaglin  v.  Henderson,  119  Iowa,  720,  94  N. 
W.  247,  61 :  75G 

42.  The  individual  interests  of  a  partner 
in  a  claim  due  the  firm  cannot  be  reached 
by  garnishment  in  a  court  which  can  acquire 
no  jurisdiction  over  the  partnership  or  de- 
termine the  interest  of  the  partner  in  the 
claim.  Id. 
Holding  out. 

43.  A  person  cannot  be  held  liable  as  a 
partner  merely  because  he  was  held  out  as 
such,  in  respect  to  a  creditor  who  did  not 
know  of  the  holding  out  or  act  on  the  sup- 
position that  he  was  a  partner  in  giving 
credit  to  the  firm.  Webster  v.  Clark,  34 
Fla.  637,  16  So.  601,  27:  126 

44.  If  a  person  be  held  out  aa  a  partner, 
who  is  not  such,  it  must  appear  that  the 
holding  out  was  done  by  him  or  by  his  con- 
sent, and  it  must  have  been  knawn  to  the 
person  seeking  to  avail  himself  of  it.  Sea- 
bury  V.  Crowell,  (N.  J.  Err.  &  App.)  51  N. 
J.  L.  103,  16  Atl.  54,  52  N.  J.  L.  413,  21  Atl. 
952,  11:  136 

45.  One  not  actually  a  partner  in  a  bank- 
ing business,  who  allows  his  name  to  be 
used  as  a  partner  to  give  credit  to  the  bank, 
is  not  liable  for  a  deposit  made  in  the  bank, 
by  its  owner,  of  funds  which  he  holds  as 
executor  of  an  estate.  Re  Baldwin,  170  N. 
Y.  156,  63  N.  E.  62,  58:  122 
Malicious  prosecution  or  trespass. 
Allegations  as  to,  see  Pleading,  411. 

For  Editorial  Notes,  see  infra,  IX,  §  4. 

46.  A  partnership  is  liable  as  such  in  an 
action  for  malicious  prosecution,  where  all 
the  members  united  in  instituting  and 
carrying  on  the  prosecution  for  the  purpose 
of  furthering  the  partnership  interests. 
Page  V.  Citizens'  Bkg.  Co.  Ill  Ga.  73,  36  S. 
E.  418,  51:463 

47.  A  partnership  may  be  sued  as  such  for 
a  malicious  arrest,  where  the  arrest  was 
made  in  the  interests  of  the  partnership,  and 
all  the  members  unite  in  procuring  it.     Id. 

48.  A  partner  is  not  liable  for  the  penalty 
imposed  by  Ala.  Code,  §  3296,  for  "wilfully 
and  knowingly"  cutting  trees  of  another 
person,  when  this  is  done,  without  his  con- 
sent or  knowledge,  by  his  copartner.  Wil- 
liams V.  Hendrrcks,  115  Ala.  277,  22  So. 
439,  41 :  650 
Insolvency. 

Validity  of  Assignment  for  Creditors,  see 
Assignments  for  Creditors,  40-^5. 

Creditor's  Right  to  vote  in  Choice  of  As- 
signees, see  Assignments  for  Creditors, 
17. 

Assets  Passing  under  Assignment  for 
Creditors,  see  Assignments  for  Credi- 
tors, 59. 

Requirement  of  Release  by  Creditor  Accept- 
ing Dividend,  see  Assignments  for 
Creditors,  103. 

Effect  of  Dicharge  of  One  Partner  in  Bank- 
ruptcy, see  Bankruptcy,  51,  62. 
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Effect  of  Taking  Dividends  on  Deposit  with 
Insolvent  Banking  Firm,  see  Banks, 
318. 

Priority  Between  Partnership  Debts  and 
Those  of  Corporation  Succeeding  to 
Partnership,  see  Corporations,  812,  813. 

Statutory  Exemptions  out  of  Partnership 
Propertj',  see  Exemptions,  15,  48. 

Alleging  Insolvency  of,  see  Indictment,  etc., 
74. 

Rights  of  Infant  Member  of  Insolvent  Firm, 
see  Insolvency,  5,  11. 

Discharge  of  Two  Firms  in  Same  Proceed- 
ing, see  Insolvency,  29. 

Receiver  of,  see  Receivers,  23,  136. 

See  also  infra,  60,  62,  65. 

For  Editorial  Notes,  see  infra,  IX.  §  7. 

49.  The  only  ground  on  which  unpreferred 
creditors  of  a  partnership  can  complain  of  a 
deed  of  trust  made  by  it  for  benefit  of 
creditors  is  that  the  claims  of  preferred 
creditors  are  not  bona  fide  and  real.  Victor 
V.  Glover,  17  Wash.  37,  48  Pac.  788,    40:  297 

50.  Subsequent  creditors  of  an  insolvent 
firm  cannot  complain  that  a  note  was  given 
by  the  continuing  partners  to  a  withdraw- 
ing member  for  his  alleged  share  in  the  as- 
sets of  the  firm.  Id. 

51.  A  sale  by  a  partner  of  his  interest  in 
an  insolvent  firm,  for  the  purpose  of  paying 
the  old  firm  debts  and  thus  winding  up  the 
old  partnership  concern  by  applying  the  ns- 
sets  to  such  debts,  does  not  change  th<' 
equity  of  the  outgoing  partner  and  of  the 
firm  creditors  to  have  the  assets  applied  to 
such  debts.  Thaver  v.  Humphrey,  91  Wis. 
276,  64  N.  W.  1007,  30:  549 

52.  The  appointment  of  a  receiver  of  an 
insolvent  firm  operates  as  an  assignment  of 
its  assets  and  securities  for  tlie  benefit  of 
its  creditors;  and  they  cannot  be  estopped 
from  availing  themselves  of  the  property 
which  the  firm  had  acquired  either  in  pay- 
ment or  as  security  upon  an  adequate  con- 
sideration. Fletcher  v.  Sharpe,  116  Ind.  317. 
17  N.  E.  923,  1:  179 

53.  AA'liP7c  the  nicmlvers  of  an  insolvent 
partnership  assigned  tlieir  partnership  ef- 
fects for  the  benefit  of  their  creditors,  the 
receiver,  representing  an  equal  equity  and 
having  the  legal  title,  cannot  be  postponed 
to  the  claims  of  an  individual.  Id. 

54.  Money  loaned  to  a  surviving  partner 
for  the  express  purpose  of  payi:ig  the  debts 
of  the  firm,  and  so  used,  creates  a  valid 
claim  in  equity  against  the  assets  of  the 
firm,  and  may  l>e  treated  as  such  in  a  subse- 
quent assignment  for  creditors  of  the  firm, 
although  the  firm  was  in  fact  insolvent  at 
the  time  of  the  loan,  where  this  fact  was 
not  known  either  by  the  lender  or  the  sur- 
vivor Durant  v.  Pierson,  124  X.  Y.  444, 
26  X.  E.  1095,  12:  146 
As  between  individual  and  firm  creditors. 
Assignment  for  Creditors  by  One  Creditor, 

see  Assignments  for  Creditors,  14. 

Effect  of  Release  by  Creditor  Accepting 
Dividend,  sec  Assignments  for  Credit- 
ors, 103. 

Estoppel  as  to,  sec  Estoppel,  84,  248. 

Proving  Firm  Debts  again=t  Single  In- 
solvent Partner,  see  Insolvenov,  13. 


Setting  Off  Individual  Claim  Against 
Partnership  l^ebt,  see  Set-OiT  and 
Counterclaim,  21. 

See  also  Corporations,  780. 

For  Editorial  Xotos,  see  infra,  IX.  §§  7,  8. 

55.  Individual  creditors  of  one  nartner 
have  the  exclusive  right  to  the  satisfaction 
of  their  debts  out  of  his  separate  property, 
in  the  same  way  that  partnership  creditors 
have  the  right  to  payment  from  the  firm 
property ;  and  until  such  primary  claims 
are  satisfied  in  either  case,  neither  class  of 
creditors  is  entitled  to  any  share  of  the 
fund  thus  primarily  devoted  to  th«  other 
class  of  debts.  Hundlev  v.  Farris,  103  Mo. 
78,  15  S.  W.  312,  *  12:  254 

56.  Creditors  who  have  trusted  persons  as 
partners  and  a  business  as  that  of  the  firm 
may  hold  the  property  used  to  carry  on  the 
business  of  the  ostensible  partnership  sub- 
ject to  their  claims  in  case  of  insolvency,  to 
the  exclusion  of  any  claim  of  either  of  the 
ostensible  members  of  the  firm  or  of  their 
separate  creditors.  Thaver  v.  Humphrey. 
91  Wis.  276,  04  N.  W.  lCn7,  30:  549 

57.  The  equity  of  creditors  of  individual 
partners  is  a  derivative  one,  and  arises  out 
of  the  principles  of  subrogation,  entitling 
them  to  enforce  the  equities  subsisting  be- 
tween the  partners  so  long  as  the  right  of 
any  of  the  partners  has  not  been  waived. 
But  the  partners  may  waive  their  rights 
either  in  the  partnership  property  or  that 
owned  by  them  individuallv.  Fletcher  v. 
Sharpe,  116  Ind.  317,  17  N.  E.  923,       1:  179 

58.  Partnership  creditors  have  no  lien  on 
the  partnership  assets  independent  of  the 
equities  of  the  partners,  but  must  work  out 
their  preference  over  the  individual  creditors 

,of  the  members  of  the  partnership  through 
the  equities  of  such  members.  Thayer  v. 
Humphrey,  91  Wis.  276,  64  N.  W.  1007, 

30:549 

59.  While  firm  assets,  remain  imder  the 
control  of  the  partners,  they  have  the 
power  to  appropriate  any  portion  of  them 
to  pay  or  secure  their  individual  debts. 
Fletcher  v.  Sharpe,  116  Inil.  317,  17  N.  E. 
923,  1 :  179 

(10.  The  members  of  an  insolvent  partner- 
sh.ip,  if  in  good  faith,  and  all  the  partners 
con.sent,  may  appropriate  their  own  interest 
in  the  partnership  property  to  the  payment 
of  their  individual  debts  in  preference  to 
those  of  the  partnership.  Kincaid  v.  Nation- 
al Wall  Paper  Co.  63  Kan.  288,  65  Pac.  247, 

54:  412 

61.  The  inclusion  in  a  partnership  mort- 
gage, of  the  debt  of  one  of  the  partners, 
will  not  invalidate  the  mortgage  in  favor  of 
subsequent  lien  creditors  of  the  partnership. 
Noves  v.  Ross.  23  Mont.  425,  59  Pac.  367. 

47:  400 

62.  Insolvent  members  of  an  insolvent 
firm  cannot  use  the  partnership  property  to 
pay  their  individual  debts,  leaving  the 
partnership  debts  unpaid.  Jackson  Bank  v. 
Durfey.  72  :Miss.  971,  18  So.  4.56,  31 :  470 

63.  Conveyances  by  individual  partners  of 
their  sepnrate  property  to  their  firm,  in 
payment  of,  or  as  security  for,  their  debts  to 
it,  or  as  advancements  to  its  capital  stock, 
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are   valid,   as   aciinst   individual   creditors, 
to  transfer  a  vested  interest  in  the  property 
conveyed  as  nf  tlie  date  on  wliich  the  eon 
veyances  were  executed.    Fletclier  v.  Siiarpo, 
116  Ind.  317,  17  N.  E.  923,  1:  179 

64.  The  disposition  by  partners  or  indi- 
viduals of  partnersliip  or  individual  proper 
ty  while  in  possession  of  the  owners,  must 
be  without  any  fraudulent  intent  to  divert 
the  property  from  the  payment  of  d^^bis, 
and  with  no  purpose  to  secure  a  benefit  to 
themselves.  Id. 

65.  A  mortgage  by  an  insolvent  partner- 
ship of  its  property  to  secure  an  individual 
debt  of  one  of  its  members  is  valid,  if  made 
in  good  faith.  Purple  v.  Farrington,  119 
Ind.  164,  21  N.  E.  543.  4:  535 

66.  Where  property  has  been  l'«anRferred 
by  partners  to  secure  the  payment  of  bona 
fide  debts  due  from  them  to  the  firm  long 
before  the  appointment  of  a  receiver,  upon 
such  appointment  it  vests  in  him,  for  the 
benefit  of  firm  creditors.  Fletcher  v.  Sharpe. 
116  Ind.  317,  17  N.  E.  923.  1:  179 

67.  A  sale  by  one  member  of  a  mercantile 
firm  to  the  other  in  consideration  of  his  as- 
suming to  pay  all  the  partnership  debts, 
when  the  firm  and  both  members  are  at  the 
time  insolvent  or  on  the  eve  of  insolvency, 
followed  shortly  after  by  a  conveyance  of 
all  the  assets  by  the  purchaser  to  a  trustee 
for  the  payment  of  his  individual  debts, — 
is  ineffectual  to  convert  the  social  assets 
into  individual  property,  and  as  to  the  equit- 
able rights  of  the  firm  creditors  such  trust 
deed  is  fraudulent  and  void.  Darbv  v. 
Ciilligan,  33  W.  Va.  246,  10  S.  E.  400,  " 

6:  740 

68.  The  giving  of  firm  paper  for  individ- 
ual debts  of  the  partners  for  money  bor- 
rowed and  contributed  by  them  individually 
to  the  firm  capital  cannot  be  declared  fraud- 
ulent merely  because  the  firm  was  at  the 
time  insolvent,  or  was  made  so  by  the  act  of 
making  the  notes.  Re  Edwards  &  W.'s  Es- 
tate, 122  Mo.  426,  25  S.  W.  904,  29:  681 

69.  Individual  debts  of  partners  may,  in 
the  absence  of  fraud,  be  converted  into 
firm  debts  which  will  share  equally  with 
other  firm  debts  in  case  of  dissolution,  by 
an  agreement  between  the  partners  to  tliat 
effect  and  the  execution  of  firm  paper  for 
them.  Id. 

70.  Individual  creditors  who  receive  mon- 
ey from  one  quarter  in  satisfaction  of  a 
just  debt,  without  knowledge  or  notice  that 
it  is  partnership  money,  can  retain  it 
against  the  claims  of  the  partnership  or  of 
other  partners,  although  the  money  was  in 
fact  derived  from  the  sale  of  partnerslii]) 
property;  but  it  would  be  otherwise  as  to 
partnership  ])roperty  transferred  in  payment 
of  an  individual  debt.  Standish  v.  Babcock 
(N.  J.  Err.  &  App.)  53  N.  J.  Eq.  376,  33 
Atl.   385,  30:  (i04 

71.  When  partnership  assets  or  the  in- 
dividual property  of  the  partners  come  un- 
der the  jurisdiction  of  a  court,  the  firm  as- 
sets will  be  devoted  first  to  the  firm  debts, 
and  the  individual  property  of  the  part- 
ners to  their  individual  debts  respectively. 


Fletcher  v.   Sharpe.  116  Ind.   317,  17  N.   E. 
923,  1:  179 

72.  When  the  property  of  a  firm,  or  in- 
dividual assets  of  a  member  bound  as  in- 
dorser,  is  being  judicially  administered,  a 
creditor  holding  a  firm  note  indorsed  by 
members  of  the  firm  individually  is  entitled 
to  participate  with  the  firm  creditor?  in  the 
joint  estate,  and  may  at  the  same  time  re- 
ceive dividends  from  the  joint  estate  as  a 
firm  creditor,  and  from  the  separate  estate 
of  the  partners  liable  on  their  contract  of 
indorsement,   as   an   individual   creditor.   Id. 

73.  Partnership  creditors  may  prove  pari 
passu  with  separate  creditors  against  the 
estate  of  a  partner,  when  there  is  no  living 
solvent  partner  and  no  partnership  assets 
applicable  to  the  partnership  debts,  either 
at  law  or  in  equity.  Thaver  v.  Humphrey, 
91  Wis.  276,  64  N.  W.  1007,"  30:  5-19 

74.  Creditors  of  the  old  and  of  the  new 
firm  may  prove  their  claims  pari  passu  and 
be  preferred  over  individual  creditors  of  the 
members  of  the  new  firm,  when  the  new 
firm  assumed  the  debts  of  the  old  with  the 
intention  of  all  parties  to  have  the  bu.siness 
continue  and  pay  the  old  debts  out  of  the 
business,  but  the  new  firm  has  made  an  as- 
signment for  the  benefit  of  creditors.        Id. 


IV.  Partnership  Real  Estate. 

Oral    Agreement  as   to,   see   Contracts,   171, 

172. 
Estoppel  as  to,  sec  Estoppel,  190,  208,  247, 

273. 
Parol  Evidence  as  to,  see  Evidence,  1211. 
Homestead  Exemption  in,  see  Homestead,  9. 
Effect    of    Conveying    Interest   in     Insun-d 

Propertv    to   Copartner,   see   Insurance, 

375. 
Conclusiveness   of   Decree  as   to,   see  Judg- 
ment, 184. 
Notice  of  Partnership  Interest,  see  Notice, 

80. 
See  also  supra,  21,  37. 
For    Editorial    Notes,   see    infra,    IX.    §§    1, 

9-14. 

75.  In  equity  the  real  estate  of  the  part- 
nership is  regarded  as  standing  on  the  same 
footing  with  personal  property,  no  matter 
in  whom  the  legal  title  may  be  vested,  flal- 
braith  v.  Tracy,  153  111.  54,  38  N.  E.  937, 

28:  129 

76.  Whatever  of  the  real  estate  of  the 
partnership  remains  after  partnership  debts 
are  discharged  is  held  in  common  by  the 
heirs  subject  to  dower,  or  goes  to  the  dev- 
isees. Id. 

77.  The  interest  of  a  member  of  a  part- 
ner.ship  organized  on  the  joint-stock  plan 
for  the  purpose  of  dealing  in  land,  the  arti- 
cles of  which  provide  that  the  affairs  of 
the  company  are  to  be  managed  by  trustees, 
and  the  interest  of  each  member  in  the 
joint  fund  is  to  be  measured  by  his  shares 
of  stock,  is  simply  an  interest  in  the  prof- 
its made  and  a  resulting  interest  in  the 
business  and  assets  of  the  company,  and  is 
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personal  estate;  and  he  has  no  title  to  the 
land  purchased  by  the  company,  as  tenant 
in  common  or  otherwise.  Re  Oliver's  Es- 
tate,  13G   Pa.  43,  20  Atl.   527,  9:  421 

78.  One  member  of  a  mining  partnership 
formed  pursuant  to  an  agreement  between 
several  persons  to  act  together  in  obtaining 
a  lease  of  mining  property  to  be  worked 
after  the  acquisition  of  the  lease  as  a  part- 
nership, in  whose  name  the  lease  is  taken, 
after  which  the  property  is  devoted  to  part- 
nership use  for  the  extraction  of  ores,  can 
convey  no  other  interest  than  his  own  in 
the  leasehold  estate,  unless  with  the  consent 
of  his  copartners.  Reed  v.  Meagher,  14 
Colo.  335,  24  Pac.  (iSl,  9:  455 

79.  One  member  of  a  mining  partnership 
in  whose  name  the  lease  of  the  property  ia 
held  is  not  justified  in  transferring  the  in- 
terest of  another  member,  on  the  assump- 
tion that  he  has  abandoned  such  interest, 
by  the  mere  fact  that  he  had  received  no 
answer  to  a  letter  written  several  weeks 
before,  but  which  is  shown  not  to  have 
boon  received  until  after  the  transfer,  in  re- 
gard to  the  contribution  to  the  purchase  of 
certain   machinery.  Id. 

80.  A  partner  in  whose  name  the  real  es- 
tate which  was  the  subject-matter  of  the 
partnership  had  been  taken  on  a  purchase 
by  his  partner  is  not  entitled  to  reimbui'se- 
ment  for  any  part  of  the  money  negligently 
paid  by  him  to  procure  a  supposed  outstand- 
ing title,  when  in  fact  the  title  was  perfect 
where  he  bought  it  without  consulting  his 
partner,  who  knew  the  facts,  because  he 
was  misled  by  an  incorrect  abstract  ob 
taincd  by  him  on  making  a  sale  without  the 
knowledge  or  consent  of  his  copartner. 
Yoiks  V.  Tozer,  59  :Minn.  78,  GO  N.  W.  846. 

28:  86 

81.  A  conveyance  of  his  interest  in  the 
partnership  real  estate  by  one  partner  to 
the  other,  in  trust  to  hold  as  partnership 
property,  and  to  return  the  proper  portion 
of  the  proceeds  at  the  winding  up  of  the 
partnership,  is  not  in  contravention  of  §  55 
of  the  New  York  statute  of  uses  and  trusts, 
which  contemplated  merely  the  creation  of 
original  trusts.  Darrow  v.  Calkins,  154  N. 
Y.  .503.  49  N.  E.  01,  48:  299 
What  is. 

For  Editorial  Notes,  see  infra,  TX.   §  9. 

82.  The  purchase  by  each  of  two  persons 
of  an  undivided  interest  in  real  property 
used  for  mill  purposes,  and  their  subsequent 
formation  of  a  partnership  to  operate  the 
mill  with  a  third  person  who  individually 
buys  the  other  undivided  interest  in  the 
real  property,  does  not  make  the  real  es- 
tate partnership  property,  where  no  part- 
nership funds  were  paid  for  the  purchase 
!noney,  and  the  repairs  subsequently  made 
were  paid  for  by  their  individual  contribu- 
tion in  equal  shares.  Rol)inson  Bank  v.  Mil- 
ler. 153  Til.  244,  38  N.  E.  1078,  27:  44!) 

83.  Entering  in  the  partnership  books  and 
treating  inter  scfsr  as  partnership  ])roporty 
real  estate  devised  and  deeded  to  the  part- 
ners indi\idually.  standing  on  the  public  rec- 
ords in  their  individual  names,  nnd  not  rep- 
resenting partnership  funds,  will  not  make 


it  partnership  property  as  against  individual 
creditors,  unless  the  entries  were  sufficient 
to  satisfy  the  statute  of  frauds,  and  the  in- 
dividual creditors  were  charged  with  notice, 
by  the  use  made  of  the  property  or  other- 
wise, that  it  had  been  made  partnershij) 
property.  National  Union  Bank  v.  National 
Mechanics'  Bank,  80  Md.  371,  30  Atl.  913, 

27 :  476 

84.  Whether  land  standing  in  the  individ- 
ual name  of  one  member  of  a*  partnership 
concern  belongs  to  him  or  to  the  firm  will 
be  governed  by  the  intention  of  the  part- 
ners as  indicated  bj'  all  the  circumstances 
attending  the  transaction,  which  may  be 
shown  bj-  parol  in  the  absence  of  written 
evidence.  Goldthwaite  v.  Janney,  102  Ala. 
431,  15  So.  560,  28:  161 

85.  Partnership  capital  invested  in  land 
for  the  benefit  of  the  company  will  he 
treated  as  personalty,  and  not  subject  to 
dower  or  inheritance  until  it  has  performed 
all  its  functions  to  the  partnership  and 
thereby  ceased  to  be  a  partnership  capital. 
Woodward-Holmes  Co.  v.  Nudd,  58  Minn. 
236,  59  N.  W.   1010,  27:  340 

86.  The  intention  to  convert  real  estate 
into  personalty  is  manifested  by  its  pur- 
chase for  partnership  purposes  with  partner- 
ship funds,  and  its  use  in  the  partnership 
business  indiscriminately  with  chattel  prop- 
erty. Darrow  v.  Calkins,  154  N.  Y.  503,  49 
N. 'E.   61,  48:  299 

87.  A  convej'ance  of  his  undivided  half 
in  the  partnership  real  estate  by  one  part- 
ner to  the  other,  to  be  held  as  partnership 
property,  with  power  to  manage  and  sell, 
and  to  pay  over  to  the  grantor,  his  heirs, 
assigns,  or  other  legal  representatives  "such 
portion  thereof  as  shall,  at  the  closing  of 
the  partnership  business,"  belong  to  the 
grantor,  discloses  an  intention  to  change 
the  interest  of  the  grantor  and  his  rep- 
resentatives from  one  in  lands  to  one  in  the 
surplus  which  shall  remain  after  a  sale  of 
the  property  and  the  adjustment  of  the 
partnership  affairs.  Id. 
On  death  of  partner. 

Conveyance  by  Surviving  Partner,  see  Deeds, 
72. 

Dower  in  Partnership  Lands,  see  Dower,  11, 
28. 

Personal  Liability  of  Personal  Representa- 
tive, see  ExeeutoFS  and  Administrators, 
87. 

Sale  of  Interest  by  Administrator,  see  Exec- 
utors  and   Administrators,   68,   69. 

For  Editorial  Notes  see  infra,  IX.  §§  11, 
12,  14. 

88.  Prior  conveyance  of  partnership  real 
estate  by  the  trustee  of  a  deceased  partner, 
and  by  his  grantees  to  the  surviving  partner, 
do  not  invalidate  a  sale  finally  made  by  the 
surviving  partner  to  liquidate  the  firm  debts. 
Walling  V.  Burgess,  122  Ind.  299,  309,  22  N. 
E.  419,  23  N.  E.   1076,  7:  481 

89.  A  surviving  partner  has  the  right  to 
sell  and  convey  partnership  real  estate  if 
necessary  to  pay  the  debts  of  the  firm;  and 
such   conve3'ance   passes  an   equitable  title. 

Id. 

90.  A  surviving  partner  may  purchase  the 
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interest  of  his  deceased  partner  in  the  part- 
nership business,  including  partnership  real 
estate,  from  his  properly  authorized  legal 
representative,  where  the  transaction  is  fair- 
ly entered  into.  Valentine  v.  Wysor,  123 
Ind.  47,  23  N.  E.  1076,  7:  788 

91.  Real  estate  held  and  used  for  partner- 
ship purposes  is  to  be  treated,  upon  the  dis- 
solution of  the  partnership  by  the  death  of 
one  of  its  members  and  for  the  purpose 
of  closing  up  its  business,  the  same  as  per- 
sonal property.  Steinberg  v.  Larkin,  58  Kan 
201,  48  Tac.  861,  37:195 

92.  •  Partnership  real  estate  retains  its 
character  of  realty  in  the  absence  of  any 
express  or  implied  agreement  to  the  contra- 
ry between  the  partners,  for  the,purpose  of 
adjusting  the  rights  of  a  surviving  partner 
and  the  heirs  of  a  deceased  one,  except  so 
far  as  is  necessary  to  adjust  the  partner- 
ship obligations  and  the  accounts  between 
the  partners.  Darrow  v.  Calkins,  154  N.  Y. 
503,  49  N.  E.  61,  48:  299 

93.  A  statute  establishing  a  plan  for  ad- 
ministering partnership  assets,  passed  after 
a  surviving  partner  has  taken  possession  of 
partnership  real  estate,  all  of  which  is 
needed  to  reimburse  him  for  advances  made 
to  pay  debts  of  the  firm,  will  not  control  in 
equity  in  determining  the  validity  of  the 
title  of  his  grantee,  although  he  does  not 
convey  the  property  until  after  the  passage 
of  the  statute.  Over  v.  Morse,  10  Wash. 
492,   39   Pac.    138,    "  28:  89 

94.  The  common-law  right  of  a  surviving 
partner  to  take  possession  of  real  estate  to 
pay  debts  is  not,  in  the  absence  of  exclu- 
sive words  in  the  statute,  taken  away  by  a 
statute  establishing  a  procedure  for  the 
winding  up  of  partnerships  dissolved  by  the 
death  of  one  of  the  partners,  where  machin- 
ery provided  for  by  the  statute  can  only 
be  set  in  motion  by  the  representatives  of 
the  deceased  partner;  and  his  acts  in  so  do- 
ing will  be  valid  until  some  action  is  taken 
by  such  representatives.  Id. 

95.  No  relief  will  be  given  in  equity  to 
the  representative  of  a  deceased  partner, 
who  neglects  to  take  any  steps  to  set  in  mo- 
tion a  statute  for  the  winding  up  of  the 
partnersliip  aflairs  until  after  the  surviving 
partner  has  necessarily  disposed  of  the  part- 
nership real  estate  in  winding  up  the  part- 
nership affairs  and  paying  debts  according 
to  the  course  of  the  common  law.  Id. 

96.  A  settlement  of  the  firm  business, 
made  by  the  surviving  partner  and  the  ad- 
ministratrix of  the  deceased  partner,  with 
a  view  to  discharging  the  partnership  debts 
and  winding  up  the  partnership  business,  by 
the  terms  of  which  it  was  agreed  that  the 
partnership  real  estate  should  be  retained 
by  the  survivor  and  the  title  thereto  should 
vest  in  him,  will  be  upheld  when  approved 
by  the  probate  court  in  a  proceeding  to 
which  the  administratrix  and  the  heirs  of 
the  deceased  partner  were  parties;  and  in 
such  case  no  formal  conveyance  of  the  de- 
ceased partner's  interest  is  necessary  to  vest 
title  to  the  real  estate  in  the  surviving  part- 
ner under  the  settlement  approved  by  the 


court.    Steinberg  v.  Larkin,  58  Kan.  201,  48 
Pac.   861,  37:  195 


V.  Rights  of  Members  as  to  Each  Other. 

Right  to  Maintain  Action  against  Partner, 
see  infra,  VII. 

Consideration  for  Agreement  to  Compen- 
sate Copartner,  see  Contracts,  63. 

Contribution  between,  in  Unlawful  Business, 
see  Contracts,  599,  fi05,  619. 

Interest  on  Advances,  see  Interest,  25-28. 

Rate  of  Interest,  see  Interest,  93. 

Malicious  Action  to  Wind  up  Partnership, 
see   Malicious   Prosecution,   14,   15. 

Sill"    'ijation  of  Partner,  see  Subrogation,  11. 

See  also  supra,  80;  infra,  119. 

For  Editorial  Notes,  see  infra,  IX.  §§  5,  6. 

97.  Where  two  persons  agree  jointly  to 
secure  an  option  on  a  tract  of  land,  for  the 
purpose  of  jointly  selling  the  land  and  shar- 
ing in  the  profits  of  the  transaction,  they 
are  partners  as  between  themselves  for  that 
transaction,  and  owe  to  each  other  the  rights 
and  duties  of  that  relation,  although  the 
option  may  be  taken  in  the  name  of  one  of 
the  parties.  Flower  v.  Bamekoff,  20  Or.  132. 
25  Pac.  370,  11:  149 

98.  A  note  given  by  one  partner  and  a 
comaker  to  another  partner  for  a  loan  of 
the  latter's  personal  funds  is  not  unenforce- 
able merely  because  the  money  may  have 
been  used  in  paying  partnership  obligations, 
— especially  when  there  were  sufficient 
partnership  assets  for  that  purpose.  Hop- 
kins V.  Adey,  92  Md.  1,  48  Atl.  41,      50:  498 

99.  In  case  of  a  subpartnership  between 
husband  and  wife  in  reference  to  the  hus- 
band's share  of  the  profits  of  a  business  in 
which  he  is  a  partner,  a  gift  by  the  wife 
to  the  husband  of  a  portion  of  her  interest 
in  the  profits  which  the  husband  would  de- 
rive from  the  first  partnership  is  valid ;  and 
the  use  by  him,  or  by  his  copartner,  of  such 
profits  to  discharge  a  debt  of  the  husband 
does  not  render  his  partner  liable  to  the 
wife  on  account  of  having  used  her  money 
for  the  purpose  of  paying  her  husband's 
debt.  Morrison  v.  Dickey,  122  Ga.  353,  50 
S.   E.   175,  69:  87 

100.  Where  a  partnership,  having  uncon- 
sciously infringed  a  patent,  was  sued  after 
the  firm  was  wound  up,  and  judgment  re- 
covered against  some  of  the  partners,  who 
had  notified  the  other  partner,  not  served 
with  process,  to  defend,  the  latter  is  liable 
to  contribute  in  proportion  to  his  interest 
in  the  firm,  rather  than  in  the  proportion 
of  one  to  the  entire  number  of  members  of 
the  firm.  Smith  v.  Ayrault,  71  Mich.  475, 
39  N.  W.  724,  1:311 

101.  A  contract  is  not  void  as  allowing 
surviving  partners  to  fix  their  own  purchase 
price  of  the  interest  of  a  deceased  partner, 
when  it  permits  a  representative  of  his  es- 
tate to  participate  in  the  inventory,  fixes  a 
definite  amoimt  for  the  value  of  store  and 
office  fixtures,  and  provides  that  the  mer- 
chandise shall  be  taken  at  its  actual  value, 
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not  exceeclinu  the  original  cost,  and  solvent 
debts  he  taken  at  their  fnce  value.  Phil- 
brook  V.  Newman,  114  CaJ.  035,  46  Pnc. 
742,  34:  2().j 

Accounting;  settlement. 

Effect    of    Part    Performance   of    Oral    Con- 
tract,   see    Contracts,   230. 
For  Unlawful  Business,  see  Contracts,  605, 

619,  634,  635. 
Limitation   of  Time  for,  see  Limitation  of 

Actions,  34. 
Malicious  Suit   for,   see   Malicious  Prosecu- 
tion, 15. 
See  also  infra,  132,  139. 
For  Editorial  Notes,  see  infra,  IX.  §  5. 

102.  A  partner  is  personally  accountable 
in  an  accounting  between  the  members  for 
any  loss  which  comes  to  the  firm  by  his 
culpable  negligence,  breach  of  duty,  or 
wrongful  conduct,  or  by  his  diversion  of 
the  social  property  from  the  firm  business 
to  other  business.  Childers  v.  Neely,  47  W. 
Va.  70,  34  S.  E.  828,  49:  468 

103.  Relief  will  not  be  granted  to  either 
party  for  the  settlement  of  a  partnership 
which  was  formed  to  carry  on  an  unlawful 
business.  Chateau  v.  Singla,  114  Cal.  91.  45 
Pac.   1015,  33:  750 

104.  The  surviving  partner  of  a  firm  en- 
gaged in  racing  horses  may,  in  a  settle- 
ment of  the  partnership  affairs,  receive  cred- 
it for  money  expended  in  caring  for  and 
training  the  horses  after  his  partner's  death, 
and  entering  them  for  stakes,  as  tending 
to  preserve  the  value  of  the  property.  Cen- 
tral Trust  &  S.  D.  Co.  V.  Respass,  'll2  Ky. 
(iOO.  66   S.   W.  421.  56:479 

105.  A  partnership  in  the  business  of 
breeding,  training,  and  raring  horses  for 
stakes,  being  legal,  can  be  settled  by  the 
courts.  Id. 

106.  Money  lost  in  bols  made  for  the  bene- 
fit of  the  firm  cannot  be  allowed  to  the 
surviving  partner  upon  settlement  of  the 
affairs  of  a   partnership   for  racing  horses. 

Id. 

107.  The  affairs  of  a  partnership  organ- 
ized to  carry  on  the  business  of  bookmaking 
cannot  be  settled  by  the  courts,  even  to  the 
extent  of  dividing  profits  realized  from  com- 
plete transactions.  Id. 

108.  Partners  have  a  lien  on  the  social 
property  for  advances  or  a  balance  due 
them  after  debts,  but  not  on  the  property 
or  product  of  the  business  after  it  has  been 
divided  between  the  members  in  severalty, 
as  in  cas.>  of  division  orders  by  which  part- 
ners, by  agreement,  have  had  pipe  lines 
deliver  to  each  of  them  a  certificate  of  his 
share  of  oil  produced  from  their  wells. 
Childers  v.  Xcdv,  47  W.  Va.  70,  34  S.  E. 
828,  "  49:  468 

109.  Where  a  member  of  a  partnership 
becomes  a  meniljer  of  another  firm,  from 
whicli  he  receives  a  salary,  which  is  never 
entered  on  the  books  of  the  first  concern, 
but  which  he  retains  for  his  own  use,  with 
the  knowledge  of  his  copartner  in  such  con- 
cern, who  makes  no  claim  to  share  in  it 
until    after    their    p.irtnership    is    dissolved. 


such  claim   will  be  disallowed.     Winchester 
V.  Glazier,   152  Mass.  316,  25  N.  E.  72S. 

9:  424 

110.  Whore  the  question  as  to  whether  or 
not  a  partner  is  entitled  to  a  salary  when 
no  profits  are  made  is  left  open  to  doubt 
by  the  partnership  articles,  if  he  is  credited 
with  salary  at  such  times  for  a  series  of 
years  on  the  books  of  the  concern,  with  the 
knowledge  of  the  other  partner,  who  makes 
no  objection  thereto,  such  interpretation  by 
the  parties  themselves  of  the  partnership 
agreement  will  be  conclusive,  and  the  claim 
for  salary  at  such  times  must  be  allowed 
upon  a  winding  up  of  the  concern.  In  like 
manner,  failure  by  one  partner  to  object 
to  an  increase  in  the  salary  paid  the  other 
will    make    such    increase   binding   on   him. 

Id. 

111.  Accounts  between  partners,  which 
are  not  partnership  matters,  may  be  ad- 
justed by  being  charged  in  the  partnership 
account,  if  the  partners  agree  thereto.      Id. 

112.  A  woman  whose  husband  is  carry- 
ing on  a  partnership  business  with  her  mon- 
ey, under  an  agreement  that  she  shall  re- 
ceive all  of  his  share  of  the  profits  of  the 
business,  is  liable  to  account  to  him  for  the 
amount  for  which  he  has  rendered  himself 
liable  on  account  of  the  purchase  of  a  ma- 
chine by  him  and  his  partner  for  use  in  the 
business,  althougli  she  has  given  him  spe- 
cial instructions  not  to  purchase  the  ma- 
chine, if  the  machine  is  in  fact  necessary 
or  proper  for  the  conduct  of  the  business. 
Morrison  v.  Dickev,  122  Ga.  353,  50  S.  E. 
175,  69:  87 

113.  Where  a  business  owned  by  a  mar- 
ried woman  was  conducted  by  her  husband 
in  his  name,  and  a  third  person,  in  ignorance 
of  the  wife's  interest,  bought  a  half  in- 
terest therein,  and  later,  upon  discovering 
the  wife's  interest,  recognized  her  as  a 
partner  and  offered  to  buy  her  share  in  the 
business,  the  wife  became  liable,  upon  an 
accounting  as  to  the  affairs  of  the  partner- 
ship, for  half  of  the  purchase  price  of  a  ma- 
chine previously  bought  by  her  husband  and 
his  partner  before  her  relation  to  the  busi- 
ness was  discovered,  although  she  had  given 
her  husband  special  instructions  not  to  pur- 
chase the  machine,  it  appearing  that  it  was 
actually  purchased  and  used  in  carrying  on 
the  business  of  the  partnership.  Id. 

114.  An  accounting  mny  be  had  in  equity 
by  one  partner  against  the  other,  without  a 
final  winding  up  and  dissolution,  in  a  case 
where  the  partnership  has  by  the  agreement, 
several  years  to  run,  and  where  the  part- 
nership articles  contemplate  a  .settlement 
at  the  end  of  each  season.  Miller  v.  Free- 
man, 111  Ga.  054,  30  S.  E.  901,  51:  504 

115.  An  imdertaking  by  two  lawyers,  not 
general  i)artners  in  the  practice  of  the  law, 
to  coiifluct  litigation  for  a  client,  followed 
for  a  time  by  equal  division  of  the  com- 
pensation paid  for  the  services,  does  not 
render  them  special  partners  so  as  to  give 
e^quity  jurisdiction  of  a  suit  for  an  account- 
ing in  case  one  of  them  subsequently  re- 
ceives and  retains  the  greater  share  of  such 
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compensation.     Willis   v.  Crawford,   38   Or. 
522,  U3  Pac.  985,  64  Pac.   86G,  53:  904 


VI,  Dissolution;     Effect   of. 

As  to  Partnership  Real  Estate  after  Death 
of    Partner,    see    supra,    88-96. 

Right  of  Deceased  Partner  of  Law  Firm 
in  Fees,  see  Attorneys,  70-72. 

Construction  of  Agreement  for  Sale  of  Busi- 
ness, see  Contracts,  312-314. 

Effect  of.  on  Contract  with  Firm,  see  Con- 
tract's, 672-674. 

Termination  of  Contract  of  Employment  by, 
see  Contracts,  771. 

Estoppel  of  Widow  and  Heirs  ot  Deceased 
Partner,   see   Estoppel,  247,   2T3. 

Evidence  of  Dissolution,  see  Evidence,  2090. 

Personal  Liability  of  Personal  Representa- 
tive, see  Executors  and  Administrators, 
85-87. 

Trust  Relation  of  Administrator  of  Sur- 
viving Partner,  see  Executors  and  Ad- 
ministrators,  38. 

Disposition  of  Good  Will  on  Dissolution,  see 
Good  Will. 

Enjoining  Breach  of  Contract  not  to  En- 
gage in  Competitive  Business,  see  In- 
junction,  102. 

Heir  of  Deceased  Partner  as  Party,  see  Par- 
ties, 153. 

See  also  supra,  50,  51;    infra,  158. 

For  Editorial  Notes,  see  infra,  IX.  §§  15- 
17. 

IIG.  A  partner  may  dissolve  the  partner- 
ship at  any  time,  on  giving  the  required 
notice,  where  the  articles  provide  that  the 
partnersliip  shall  continue  for  ten  years 
"unless  sooner  terminated  by  mutual  consent, 
or  by  notice,  which  shall  be  in  writing  and 
delivered  sixty  days  before  taking  effect," 
although  a  sum  of  money  has  been  paid 
him  by  the  other  partner  as  part  considera- 
tion for  the  partnership.  Swift  v.  Ward, 
80  Iowa,  700,  45  N.  W.  1044,  11 :  302 

117.  Mere  notice  to  two  prominent  com- 
mercial agencies  of  the  dissolution  of  a 
partnership  will  not  bind  a  person  who  is 
not  a  subscriber  to  either  of  those  agencies, 
and  who  subsequently  takes  negotiable  pa- 
per indorsed  by  one  partner  in  the  name  of 
the  firm,  without  knowledge  of  the  disso- 
lution. Bank  of  Monongahela  Valley  v. 
Weston,  159  N.  Y.  201,  .54  X.  E.  40,      45:  547 

118.  A  partnership  in  the  business  of  an 
insurance  agency  can  be  dissolved  at  pleas- 
ure, in  the  absence  of  fraud,  although  a 
consideration  has  been  paid  by  one  of  the 
partners  for  an  interest  in  the  business. 
Rice   v.  Angell,  73  Tex.  350,   11   S.  W.  338, 

3:  769 

119.  On  a  sale  of  the  interest  of  a  part- 
ner, his  equity  to  have  the  assets  of  the 
firm  applied  to  the  existing  partnership 
debts  ceases,  even  if  the  purchaser  agrees  to 
pay  them  as  part  of  the  consideration,  un- 
less there  is  an  express  or  implied  agree- 
ment to  apply  the  assets  to  such  purpose. 
Thayer  v.  Humphrey,  91  Wis.  276,  64  N.  W. 
1007,  30:  549 


119a.  A  retiring  member  of  a  firm  does  not 
become  a  surety  upon  a  firm  debt  because 
of  the  continuing  partner's  agreement  to 
pay  the  firm  debts  and  the  creditor's  knowl- 
edge of  such  agreement,  so  as  to  make  the 
release  of  an  attachment  upon  sufficient 
property  of  the  continuing  partner  to  pay 
the  debt  operate  as  a  release  of  the  re- 
tiring partner.  National  Cash  Register  Co. 
V.  Brown,  19  Mont.  200,  47  Pac.  995,  37:  515 
What  constitutes  a  dissolution. 

120.  A  decree  adjudging  a  partner  insane 
does  not  dissolve  the  partnership,  where  the 
other  partner  continues  the  business  without 
notice  to  third  persons;  and  he  must  ac- 
count for  the  profits;  and  a  suit  for  an  ac- 
counting will  not  be  barred  by  discharge 
of  the  managing  partner  from  his  position 
as  conservator  of  the  insane  partner,  after 
final  accounting  by  him  as  such  conservator. 
Nor  will  it  bo  barred  bj'  payment  by  him 
for  the  good  will  of  the  other  partner,  upon 
dissolution  after  the  latter  has  recovered 
his  reason,  where  the  transaction  is  in  good 
faith  and  there  is  no  reference  to  an  ac- 
counting. Raymond  v.  Vaughan,  128  111. 
256,  21  N.  E.  566,  4:  440 

121.  Members  of  a  partnership  cannot 
claim  that  a  dissolution  of  the  firm  resulted 
from  change?  in  the  membership,  where 
they  acquiesced  in  such  changes.  Carter 
V.  McClure,  98  Tenn.  109,  38  S.  W.  585, 

36 :  282 

122.  A  sale  of  transferable  shares  in  a 
partnership  by  one  of  the  members  thereof 
does  not  operate  as  a  dissolution  of  the 
partnership.  Id. 

123.  A  mining  partnership  is  not  dis- 
solved by  the  sale  of.  the  interest  of  one 
member  to  another  member  or  to  a  stran- 
ger, although  this  would  dissolve  an  ordi- 
nary partnership.  Childers  v.  Neely,  47  W. 
Va.  70,  34  S.  E.  828,  49:468 
Rights  in  firm  name. 

Actions  in  Firm  Name,  see  infra,  136-137. 
For  Editorial  Notes,  see  infra,  IX.   §   15. 

124.  A  retiring  partner  cannot  lawfully 
use  the  firm  name  in  a  business  of  like 
kind  carried  on  bj'  him  in  the  vicinity  sub- 
sequent to  dissolution  bv  which  he  has 
transferred  to  the  other  members  of  the 
firm  all  his  interest  therein,  reserving  no 
rights  with  respect  to  the  firm  name.  Brass 
&  I.  Works  Co.  V.  Payne,  50  Ohio  St.  115. 
33   N.  E.   88,  19:  82 

125.  The  right  of  retiring  partners  to  en- 
gage again  in  business  under  their  own 
names  or  any  collocation  of  their  own 
names,  after  selling  their  interest  in  the 
firm,  is  not  restricted  except  by  their  own 
agreement,  even  if  the  collocation  of  their 
names  which  they  adopt  as  the  name  of  a 
new  firm  which  they  organize  is  similar  or 
identical  with  the  old  firm  name,  where 
there  is  no  attempt  at  deception.  But  they 
have  no  right  to  represent  their  business  as 
a  continuation  of  that  of  the  old  firm.  Wil- 
liams V.  Farrand,  88  Mich.  473,  50  N.  W. 
446,  14:  161 

126.  A  purchaser  at  a  sale  of  the  assets 
of  a  partnership  for  settlement  of  its  af- 
fairs, at  which  the  firm  name  is  sold  as  an 
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asset,  has  a  right  to  use  it  upon  compliance 
with  the  law  governing  the  use  of  assumed 
business  names,  although  he  is  not  the  sur- 
viving partner.  Slater  v.  Slater,  175  N.  Y. 
143,  67  N.  E.  224,  61:  790 

127.  As  between  a  surviving  partner  and 
the  executor  of  the  deceased  one,  the  firm 
name  is  an  asset  of  the  partnership  which 
the  executor  has  a  right  to  have  sold  for 
the  settlement  of  the  partnership  aflfairs, 
and  it  does  not  become  the  property  of  the 
surviving  partner.  Id. 
Powers  of  surviving  partner. 
Assignment  for  Creditors  by  Survivor,  see 

Assignments   for   Creditors,   14,  40,  41, 

59. 
Right   to   Attach   Partnership   Property   in 

Hands  of  Survivor,  see  Attachment,  5, 

6. 
Conveyance  of  Land  by  Surviving  Partner, 

see  Deeds,  72. 
Election    of    Remedy    against    Executor    of 

Deceased  Partner,  see  Election  of  Rem- 

As  to  GoJd  Will,  see  Good  Will,  13-17. 
See  also  supra,  54,  8*^96,   101,  127. 
For  Editorial  Notes,  see  infra,  IX.   §§   14, 
10. 

128.  The  surviving  partner  of  an  insolv- 
ent banking  firm  dissolved  by  the  death  of 
the  other  partner  before  banking  hours  on 
a  certain  day  has  no  authority  to  receive 
drafts  and  checks  drawn  on  the  firm  and 
then  in  course  of  transmission  through  the 
mails  from  a  collecting  bank,  and  pay  them 
by  charges  against  the  drawers,  and  credit 
the  same  to  the  collecting  bank.  First  Nat. 
Bank   v.   Pavne,   85   Va.   890,   9   S.   E.    153. 

3:284 

129.  A  provision  in  a  partnership  contract 
in  which  the  amount  of  capital  to  be  in- 
vested is  limited  to  a  certain  sum,  that  in 
the  event  of  the  death  of  either  partner  the 
business  shall  be  continued  by  the  survivor 
for  a  certain  period,  the  estate  of  the  de- 
ceased partner  to  have  the  same  share  and 
interest  in  the  profits  and  to  bear  the  same 
share  of  the  losses  of  the  business  as  would 
have  been  received  and  borne  by  such  part- 
ner had  he  lived,  is  nothing  more  than  an 
authority  to  the  survivor  to  continue  an 
existing  business  with  the  capital  already 
invested,  and  does  not  render  the  decedent's 
estate  liable  for  debts  contracted  in  the 
firm  name  after  his  decease.  Stewart  v. 
Robinson,  115  N.  Y.  328,  22  N.  E.  160,  163, 

5:  410 

130.  In  equity  the  surviving  partner  is 
treated  as  a  trustee  of  the  representatives 
of  the  deceased  partner.  Galbraith  v. 
Tracy,  153  111.  54,  38  N.  E.  937,  28:  129 

131.  The  basis  for  fixing  the  purchase  price 
of  a  deceased  partner's  interest  is  fixed  by 
articles  of  partnership  at  the  inventory  and 
appraisement  provided  for  therein  to  be 
taken  annually  as  the  basis  of  estimating 
profits,  where  the  articles  further  provide 
that  in  the  event  of  the  death  of  one  part- 
ner "the  inventory  provided  for  herein  shall 
be  taken  as  expeditiously  as  possible,"  al- 
lowing a  representative  of  the  estate  to 
participate  in  the  business  until  all  is  set- 


tled, and  providing  that  the  amount  ascer- 
tained to  be  due  the  estate  shall  be  paid  in 
twelve  equal  monthly  instalments,  but  giv- 
ing the  surviving  partners  an  option  to  re- 
tain the  estate  in  the  partnership.  Court 
equally  divided  on  this  point.]  Philbrook 
v.  Newman,   114  Cal.   635,  46  Pac.   742, 

34:  265 
Accounting. 
For  Proceeds  of  Sale  of  Good  Will,  see  Good 

Will,  16. 
See  also  supra,  102. 
For  Editorial  Notes,  see  infra,  IX.  §   16. 

132.  Although  heirs  of  a  deceased  partner 
cannot  maintain  an  action  to  compel  the 
surviving  partner  to  account,  in  the  absence 
of  special  circumstances,  yet  such  cir- 
cumstances may  exist  as  to  make  it  proper 
for  equity  to  entertain  such  action  on  their 
behalf.  Valentine  v.  Wysor,  123  Ind.  47,  23 
N.  E.  1076,  7:  788 

133.  Heirs  of  a  deceased  partner  cannot 
call  the  surviving  partner  to  account,  al- 
though they  have  shown  that  he  has  paid 
all  the  partnership  debts,  where  it  also  ap- 
pears that  the  estate  of  the  decedent  was 
indebted  to  him,  unless  they  further  make 
it  appear  that  he  has  in  his  hands  partner- 
ship property  in  excess  of  the  amount  re- 
quired to  reimburse  himself.  Id. 

134.  A  court  of  equity  will  not  disturb 
a  settlement  and  final  accounting  of  part- 
nership matters,  actually  consummated  be- 
tween a  surviving  partner  and  the  executor 
of  the  deceased  partner  duly  empowered  to 
that  end,  until  it  is  impeached  as  fraudulent 
or  unfair,  or  unless  collusion  between  the 
executor  and  surviving  partner  is  shown,  al- 
though the  latter  thereby  became  the  pur- 
chaser of  the  deceased  partner's  share.     Id. 

135.  A  decree  for  dissolution  of  a  part- 
nership and  full  account  should  be  granted, 
but  not  one  for  merely  a  partial  account, 
where  the  bill  demands  a  dissolution,  and 
abundant  cause  therefor  is  shown,  as  in 
case  the  business  is  hopeless  of  success  and 
prosperity,  and  one  partner  has  the  proper- 
ty entirely  in  his  hands  and  management, 
excluding  the  other  therefrom.  Childers  v. 
Neely,  47  W.  Va.  70,  34  S.  E.  828,  49:468 


VII.  Actions. 

Multifariousness  of  Bill  against  Partners, 
see  Action  or  Suit,  102. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
9. 

Jurisdiction  of,  see  Courts,  69;  Equity,  38. 

Conflict  of  Jurisdiction  against,  see  Courts, 
408. 

Election  of  Remedy  against  Executor  of  De- 
ceased Partner,  see  Election  of  Reme- 
dies, 43. 

Amendment  of  Pleading  by,  see  Pleading, 
147. 

See  also  supra,  25;     infra,  141,  143. 

For  Editorial  Notes,  see  infra,  IX.  §  18. 

13G.  The  use  of  a  misleading  or  improper 
firm  name,  which  is  prohibited  by  statute, 
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does  not  prevent  the  firm  from  recovering 
a  debt  which  has  been  incurred  in  the  firm 
business.  Wolf  v.  Youbert,  45  La.  Ann. 
1100,  13  So.  806,  21:772 

137.  In  contemplation  of  law  an  associa- 
tion formed  for  an  illegal  purpose,  or  one 
against  public  policy,  cannot  be  a  partner- 
ship such  as  under  Ohio  Rev.  Stat.  §  5011, 
can  sue  in  the  name  adopted  for  the  trans- 
action of  its  business.  Jackson  v.  Akron 
Brick  Asso.  53  Ohio  St.  303,  41  N.  E.  257. 

35:  287 

138.  One  partner  cannot  maintain  against 
another  an  action  at  law  while  the  partner- 
ship continues  for  damages  resulting  to  the 
partnership  by  reason  of  the  defendant's 
failure  to  perform  a  duty  imposed  upon 
him  by  a  stipulation  in  the  plwtnership 
agreement,  even  though  the  plaintiff  seeks 
to  recover  only  his  pro  rata  share  of  the 
damage,  and  although  the  partnership  owes 
no  debts  to  third  persons,  and  there 
may  be  no  other  debt  due  by  either  of  the 
partners  to  the  other.  Miller  v.  Freeman, 
111  Ca.  654,  36  S.  E.  961,  51:  504 

139.  The  transferee  after  maturity,  of  a 
promissory  note  given  bj'  a  firm  to  one  mem- 
ber thereof  for  money  lent,  can  maintain 
an  action  thereon  without  regard  to  the 
question  whether  an  accounting  has  or  has 
not  been  had  between  the  payee  and  the 
firm.  Carpenter  v.  Greenop,  74  Mich.  664, 
42  N.  W.  276,  4:  241 


Viri.  Limited  or  Special  Partnership. 

Authorizing  Execution  against  Members  of, 
see  Constitutional  Law,  915. 

As  Corporations,  see  Corporations,  819. 

Jurisdiction  of  Suit  by,  see  Courts,  343. 

Proof  of  Agreement  to  Withhold  Special 
Partner's  Contribution,  see  Evidence, 
2319. 

Forfeiture  of  Shares  in,  see  Forfeiture,  4. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment, 239,  240. 

Dormant  Partner  as  Party  to  Suit,  see  Par- 
ties, 152. 

Taxation  of,  see  Taxes,  195. 

Question  for  Jury  as  to,  see  Trial,  179. 
-sf^ee  also  Trial,  l' 

For  Editorial  Notes,  see  infra,  IX.  §  2. 

140.  The  majority  of  partners  in  a  limit- 
ed partnership,  in  Pennsylvania,  for  the 
manufacture  and  sale  of  steel,  have  no  au- 
thority to  change  the  location  of  their 
works  against  the  will  of  the  minority. 
Jennings's  Appeal  (Pa.)  2  Monaghan,  184. 
16  Atl.   19,  2:  43 

141.  A  partnership  association  organized 
under  the  laws  of  Pennsylvania  is  regarded 
in  Massachusetts  as  an  association  or  part- 
nership, and  not  as  a  corporation,  for  the 
purpose  of  bringing  an  action  against  it. 
Edwards  v.  Warren  Linoline  &  G.  Works, 
1G8  Mass.   564,  47   N.   E.   502,  38:  791 

142.  A  contract  made  in  the  name  and  for 
the  benefit  of  a  projected  limited  partner- 
ship, by  those  who  afterwards  become  its 


members,  is  enforceable  as  a  contract  made 
by  them  as  general  partners.  Abbott  v. 
Hapgood,  150  Mass.  248,  22  N.  E.  907, 

5:  58G 

143.  Persons  who  have  failed  to  make 
their  concern  a  limited  partnership  by  rea- 
son of  a  noncompliance  with  the  law  pro- 
viding for  such  partnerships  are  liable  to  be 
sued  as  general  partners  for  the  debts  of 
the  firm;  and  creditors  are  not  confined  to 
the  mode  pointed  out  by  the  Pennsylvania 
act  of  1874  for  rendering  them  liable  for 
such  debts.  Vanhorne  v.  Corcoran,  127  Pa. 
255,  18  Atl.  16,  4:  386 

144.  Technical  nSncompliance  with  the 
statute  in  the  formation  of  a  partnership 
association,  and  failure  to  comply  with  the 
statutory  requirements  in  its  subsequent 
management,  will  not  render  subsequent 
stockholders  who  had  no  knowledge  of  the 
defects  and  had  no  intent  to  become  part- 
ners liable  as  such,  in  the  absence  of  a  stat- 
utory provision  making  them  so,  for  goods 
furnished  by  one  who  dealt  with  the  con- 
cern as  a  limited  association.  Staver  &  A. 
Mfg.  Co.  V.  Blake,  111  Mich.  282,  69  N.  W. 
508,  38:  798 

145.  Omission  in  a  single  instance  by  the 
manager  of  a  partnership  association,  of  the 
word  "limited"  in  dealing  with  a  correspond- 
ent, will  not  render  the  members  of  the  as- 
sociation liable  as  partners,  in  the  absence 
of  anything  to  show  that  any  indebtedness, 
damage,  or  liability  arose  in  consequence  of 
that  act.  Id. 

146.  A  rule  of  a  partnership  association 
excluding  the  right  of  a  member  to  pur- 
chase additional  shares  and  exercise  the 
rights  of  a  member  in  respect  of  them  until 
he  shall  be  re-elected  to  membership  in  re- 
spect of  those  shares,  is  valid  under  Pa.  act, 
June  25,  1885,  providing  that  interests  in 
such  associations  shall  be  personal  estate 
and  transferred  under  such  rules  and  regu- 
lations as  the  associations  prescribe.  CarttM- 
v.  Producers'  Oil  Co.  182  Pa.  551,  38  Atl.  571, 

39:  100 
Name  of  member. 

147.  The  "full  name"  of  a  member  of  a 
limited  partnership  is  signed  to  the  state- 
ment as  required  by  the  Pennsylvania  act 
of  1874,  when  signed  in  the  forfn  habitually 
used  by  him  in  lausiness  and  by  which  he  is 
known  in  the  community,  although  it  con- 
sists onlv  of  a  surname  and  initials.  Laflin 
&  R.  Powder  Co.  v.  Stevtler,  146  Pa.  434,  23 
Atl.  215,  ■  14:  690 
Description  of  property. 

148.  A  description  of  property  contributed 
to  the  capital  stock  of  an  intended  limited 
partnership  concern,  as  "merchandise,  lum- 
ber, book  accounts,  and  bills  receivable, 
transferred  to  this  association,  $21,609.18," 
— is  not  a  compliance  with  the  terms  of  the 
Penns5'lvania  act  of  May  1,  1876,  permitting 
propertj'  to  be  contributed  to  the  capital  of 
such  partnerships,  but  providing  that  in 
such  cases  "a  schedule  containing  the  names 
of  the  parties  so  contributing,  with  a  de- 
scription and  valuation  of  the  property  so 
contributed,  shall  be  inserted;"  and  it  is 
insufficient    to    render    the    partnership    a 
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limited  one.    Vanhome  v,  C!orcoran,  127  Pa. 
255,  18  Atl.  IG,  4:  386 

149.  A  description  of  buildings,  engines, 
and  other  property  belonging  to  coal  works 
is  sufficient  in  a  schedule  of  property  sul>- 
scribed  to  a  limited  partnership  if  it  identi- 
fies the  property  so  far  that  a  creditor  or 
sheriff  could  go  upon  the  land  and  identify 
or  levy  upon  it.  J^flin  &  K.  Powder  Co.  v. 
Steytler,  146  Pa.  434,  23  Atl.  215,       14:  690 

150.  A  description  of  several  tracts  of 
land  acquired  by  different  titles,  but  merged 
together  for  coal  works,  with  a  valuation 
as  one  tract,  constitutes  a  sufficient  descrip- 
tion and  valuation  in  a  schedule  of  property 
subscribed  to  a  limited  partnership.  fd. 

151.  A  description  of  letters  patent  in  the 
schedule  required  by  the  Pennsylvania  act 
of  May  1,  1876,  to  be  made  of  property  con- 
tributed to  a  limited-partnership  concern,  by 
giving  the  respective  numbers  in  the  United 
States  patent  oflice,  together  with  the  name 
of  the  inventor  and  the  date  and  title  of 
the  patent,— is  sufficient.  Rehfuss  v.  Moore. 
134  Pa.  462,  19  Atl.  756,  7:  663 

152.  Different  letters  patent  which  are 
useful  only  as  they  unite  in  forming  a  single 
device  may  all  be  considered  and  valued  to- 
gether in  adjusting  the  valuation  thereof 
which  is  to  be  placed  in  a  limited  partner- 
ship schedule.  Id. 
Property  contributed. 

153.  A  patent  right  is  property,  within 
the  meaning  of  the  Pennsylvania  act  of  May 
1,  1876;  which  permits  the  contribution  of 
property  to  the  capital  of  a  limited  co- 
partnership. Rehfuss  v.  Moore,  134  Pa.  462, 
19  Atl.  756,  7:  663 

154.  The  fact  that  the  valuation  placed  on 
property  contributed  to  a  limited-partner- 
ship concern  and  inserted  in  the  schedule  is 
grossly  excessive  v.ill  not  remove  the  limi- 
tation upon  the  partner's  liability,  iV't  was 
made  h  inestly  and  in  good  faith  and  through 
a  mistaken  idea  of  the  true  value  of  the 
property.  Id. 

155.  A  check  for  the  amount  of  a  special 
partner's  contribution  to  the  capital  of  a 
partnership,  that  was  good  when  delivered 
to  the  general  partners,  and  was  actually 
paid  when  presented,  though  this  was  not 
done  until  after  the  filing  of  the  partner- 
ship certificate,  must  be  regarded  as  a  con- 
tribution of  cash  at  the  time  of  its  de- 
livery, at  least  where  the  check  was  certified 
and  there  was  no  agreeinont  to  delay  its 
presentation.  Chick  v.  Robinson,  37  C.  C. 
A.  205,  95  Fed.  619,  52:833 
Renewal. 

156.  The  renewal  or  continuance  of  a 
limited  partnership  operates  merely  as  an 
extension  for  the  designated  period  of  the 
partnership  originally  formed,  and  in  prac- 
tical effect  is  the  same  as  if  such  time  had 
been  embraced  within  the  term  of  the  or- 
iginal formation.  Fifth  Ave.  Bank  v.  Col- 
gate, 120  N.  Y.  381,  24  N.  E.  799,         8:  711.' 

157.  The  impairment  of  the  capital  fur- 
nished to  a  limited  partnership  by  a  special 
partner,  without  his  fault,  does  not  prevent 
the  renewal  or  continuance  of  the  partner- 
ship;   and  a  statement  in  the  certificate  or 


affidavit  of  rene^val,  that  the  capital  is  un- 
impaired, is  mere  surphisage,  which,  al- 
though it  may  be  false,  does  not  render  him 
liable  as  a  general  partner  to  one  who  has 
not  been  induced  thereby  to  give  credit  to 
the  firm.  Id. 

Notice  of  dissolution. 
See  also  supra,  116. 

138.  Notice  of  dissolution,  as  in  the  case 
of  a  general  partnership,  is  not  necessary 
where  a  person  attempting  to  become  a 
special  partner  has,  by  virtue  of  the  Penn- 
sylvania act  of  March  21,  1836  (Pub.  Laws, 
143),  become  liable  as  a  general  partner  by 
reason  of  noncompliance  with  the  provisions 
of  that  statute.  Tilge  v.  Brooks,  124  Pa. 
178,  16  Atl.  746,  2:  7C3 


IX.  Editorial  Notes, 
a.  Creation;  nature;  requisites. 

§  I.  Generally. 

What  constitutes.     8:  657.* 

For  what  business;    how   proved.     13:  370.* 

Declarations  of  another  to  show.     20:  .595. 

Power  of  wife  to  enter  into  partnership 
contract.     2:  343.» 

Right  of  husband  and  wife  to  form.  9: 
593;*   16:  526. 

Liability  of  corporators  as  partners.  11: 
515.* 

Partnership  liability  of  stockholders  in  case 
of  defective  or  illegal  in- 
corporation.    17:  549. 

When  associations  held  to  be  partnerships. 
3:  430,* 

By  parol,  for  dealing  in  land.     16:  745. 

In  real  estate  speculation.     8:  657.* 

§  2.  Limited  partnership. 

Exists  onlv  under  warrant  of  statute.  2: 
43.* 

Formation  of.     8:  712.* 

Liability  of  members.     3:  503.* 

Removal  of  cause  by.     3:  503.* 

b.  Powers    and    liabilities    of    partner    or 
partnership  as  to  third  persons. 

§  3.  Generally. 

Power  of  partners  to  bind  each  other.  4: 
241.* 

Commercial  paper  executed  by  partner  in 
nontrading  firm.    11:238.* 

Liability  of  partner  for  libel  published  with- 
out his  consent.    26:  779. 

Criminal  liability  of  partnership  for  re- 
ceiving deposit  in  insol- 
vent  bank.     31:  125. 

Criminal  and  penal  liability  for  act  of  part- 
ner.    41:  650. 

§  4.  Liability  of  partnership  for  torts. 

In  general.     51:  463. 

Torts  of  partnership  as  an  entity.     51 :  465. 

Torts  of  individual  menilier.     51:  469. 

Wilful  and  malicious  torts.     51 :  469. 
When    other    members    liable.     51: 

469. 
When    other    members    not    liable. 
51:470 
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Trespass  and  trover.     51:  472. 
Trespass.     51:472. 
Trover.     51:  473. 
Negligence.     51:  477. 

When    other    members    liable.     51: 

477. 
When    other    members    not    liable. 
51c  479. 
Fraud.     51 :  479. 

General.     51:  479. 

In   purchase  of   property.     51 :  484 

In  sale  of  property.     51:4S5. 

As  to  trust  funds.     51:  486. 

For  individual  debt  or  benefit.    51: 

489. 
Estoppel.     51:491. 
Approval    of   other   members — firm    ac 
cepting  benefit.     51:  4'Jl. 
Other  torts.     51:  493. 

When    other    members    liable.     51 : 

493. 
When    other    members    not    liable. 
51:  494. 
Engaging  in  unlawful  business.     51 :  495. 
Liability,  joint  and  several.     51 :  495. 

c.  Rights   and   liabilities   as   between   part- 

ners. 

§  5.  Generally. 

With  Respect  to  Partnership  Real  Estate, 
see  infra,  IX.  §  10. 

Requiring  infant  partner  to  do  equity.  1: 
863.* 

Contribution  between  partners.     1:313.* 

Allowance  of  interest  in  partnership  ac- 
counting.    9:  425.* 

Share  of  illegal  profits.     11:  589.* 

Compensation  of  partner  for  services.  6: 
72;*   9:  424.* 

Staten;e"t  of  accounts.     27:  820. 

Right  of  partners  to  buy  from  and  sell  to 
each   other.     3:  770.* 

Effect  of  transfer  by  one  partner  of  his  in- 
terest in  insured  property 
to  other  iiiombcrs  of  the 
firm  as  a  prohibited 
change  or  alienation.  18: 
482. 

Loss  of  profits  as  element  of  damages  for 
brench  of  contract  relating 
to  partnership.     53:  81. 

§  6.  Right   of   subrogation  of  partner  who 
pays  firm  debt. 

In  general.     54:  614. 

After  dissolution.     54:  617. 
In  general.     54:  617. 
Debts   assumed  by  one   or    more   part 

ners.     54:  619. 
Death  of  partner.     54:  621. 

d.  Rights  of  creditors  of  firm  and  of  individ- 

ual partners. 

§  7.  Generally. 

With   Respect   to  Partnership  Real   Estate, 

.see  infra,  IX.  §  13. 
Assignment  for  creditors.     2:  328;*  6:  500 ;' 

10:  521.* 
Power  of  one  partner  to  assign  partnersliip 

real   estate    for  benefit  of 

creditors.     28:  97. 


Demand  on  firm  for  payment  of  note.  36: 
704. 

Rights  and  preferences  of  creditors.  6: 
740.* 

Equitable  rule  as  to  partnership  assets. 
7:  791.* 

Partnership  property  to  be  applied  to  part- 
nership  deb:-;.     6:  740.* 

Application  of  partner's  deposit  on  firm 
debt.     23:  111. 

Levy  on  partnership  property  for  debt  of 
partner.     46:  481. 

Priority  of  firm  creditors  as  against  levy 
for  an  individual  debt. 
40:  494. 

Attachment  of  individual  property  of  one 
partner  for  fraud  of  an- 
other.    25:  fi-15. 

Formation  of,  and  transfer  of  property  to, 
partnership  as  ground  of 
attachment.    30:487. 

Transfers  and  withdrawals  by  partners  as 
ground  of  attac!iment. 
30:  486. 

Right  of  partnership  creditors  to  question 
validity  of  attachment. 
35:  769. 

Injunction  against  execution  sale  of  proper- 
ty of.     30:  105. 

Injunction  against  judgments  by  confession 
against  partners.     30:  240. 

Garnishment  of  uncertain  amount  due  from 
one  partner  to  the  other. 
59:  377. 

Setoff  in  bankruptcy  cases.     55:  41,  69. 

Discharge  of  partnership  liability  in  indi- 
vidual bankruptcy  pro- 
ceedings.    69:  771. 

§  8.  Assumption  by  partnership  of  indi- 
vidual debts  of  partners. 

The  general  rule.     29:  681. 

The  question  of  insolvency.     29:  685. 

The  question  of  fraud.     29:  687. 

Assumption  held  sufficient.     29:  688. 

Insufficient  assumption.     29:  691. 

By  mortgage  of  firiii  property.     29:  692. 

By  new  firm  of  debts  of  old  firm.     29:  694. 

.Assumption  of  debt  originally  incurred  for 
firm  benefit.     29:  694. 

e.  Partnership  real  estate. 

§  9.  When  real  estate  considered  as  partner- 
ship property. 
General  doctrine.     27:  449. 
The  question  of  intention.     27:  455. 

In  general.     27:  455. 

Pennsylvania   doctrine.     27:  459. 
In  whom  the  legal  title  vests.     27:  460. 

Tlie  common-law  doctrine.     27:  460. 

Pennsylvania  doctrine.     27:  461. 

How  vested  at  law.     27:  462. 
Immaterial  to  whom  legal  title  is  conveyed. 

27:  463. 
Parol  evidence.     27:  464. 

When  held  admissible.     27:  464. 

When  not  admissible.    27 :  466. 
Implied  and  resulting  trusts.     27:  468. 

When  created  in  partnership  lands.    27: 
468. 

When  no  such  trust  created.     27:  472. 
Equitable  conversion.     27:  473. 
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Out  and  out  conversion.     27:  475. 
Reconversion.     27:  476. 
Statute  of  frauds.     27:  477. 
In  general.     27:  477. 
Within  the  statute.     27:  477. 
Not  within  the  statute.     27:  478. 
Form  of  conveyance.     27:  479. 
When  not  considered  personalty.     27:  480. 
The  question  of  notice.     27:  480. 
When  partnership  formed  for  the  purchase 
and    sale    of    real    estate. 
27:  481. 
Real  estate  acquired  in  payment  of  debts. 

27:  482. 
Real  estate  held  under  lease.     27:  483. 
In  general.     27:  483. 
The  question  of  renewal.    27:  483. 
The  effect  of  improvements.     27:  484. 
Lands  owned  by  partner  prior  to  partner 

ship.     27:  485. 
Position  of  incoming  partner.     27:  486. 
Facts  and   circumstances  held  sufficient   to 
constitute  real  estate  part- 
nership property.    27:  486. 
Facts  and  circumstances  held  not  sufficient 
to  create  a  partnership  in 
real  estate.     27:  492. 
Louisiana  doctrine.     27:  496. 
§  10.  Rights  of  partners  inter  se  in. 
General   rule  as  to  partners'   interest.     28: 

86. 
Powers   of   partners    over   partnership    real 
estate.     28:89. 
In  general.     28:  89. 
To  contract  and  purchase.    28:  9L 
To   transfer   or   convey    firm   property. 

28:  92. 
To  convey  his  interest.     28:  94. 
To  mortgage.     28:  95. 
In  general.     28:  95. 
For  firm's  benefit.     28:  96. 
To  secure  private  debt.     28:  90. 
To  create  liens,  make  assignments,  etc. 

28:  97. 
To  make  and  renew  lease.     28:  97. 
To  give  note.     28:  97. 
To   sue.     28:  98. 
Of  continuing  partner.     28:  98. 
How  conveyed  by  partnership.     28:  98. 
Purchase  by  partner  of  firm  property.     28: 

99. 
Purchase  of  deceased  partner's  interest.    28: 

99. 
Sale  by   partner  of  his  interest  to  his  co 

partners.     28:  99. 
Effect  of  conveyance  by  partner.    28:  100. 
Liability    of    the    firm    for    partner's    acts. 

28:  101. 
The  question  of  ratification.     28:  101. 
Partner's  right  to  reimbursement.     28:  102. 
Equitable  lien  of  partners.     28:  102. 
Partition    of    partnership    real    estate.     28: 

103. 
Position     of     partner     advancing    purchase 

money.     28:  103. 
Position  of  partner  purchasing  property  at 

sheriff's  sale.     28:  104. 
Position  of  new  partner.     28:  104. 
Fraud  by  partner.     28:  104. 
Estoppel  by  partner.     28:  lO,*). 
Statute  of  limitations.     28:  105. 


Tender  of  purchase  money  by  partner.  28: 
105. 

Dormant  partner.     28:  105. 

Deceased  partner's  share.     28:  105. 

Homestead  rights.     28:  105. 

In  partnership  formed  for  the  purchase  and 
sale  of  land.     28:  106. 

When  partnership  in  lands  continues  after 
the  death  of  a  partner. 
28:  106. 

The  question  of  dissolution.     28:  106.. 

Winding-up   of   firm.     28:  107. 

Division  by  partnership  prior  to  dissolution. 
28:  109. 

In  Louisiana.     28:  109. 

§11.  Deceased   partner's   widow's   right    of 
dower  in. 

General  doctrine.     27:  340. 

Must  yield  to  partnership  claims,  liens,  and 
accounts.     27:  343. 

When  dower  attaches.     27 :  345. 

In  lands  purchased  for  the  purpose  of  re- 
sale.    27:  346. 

Effect  of  an  agreement  converting  real  es- 
tate into  personalty.  27: 
347. 

Right  to  dower  in  improvements.     27:  347. 

When  widow  entitled  to  an  equivalent.  27: 
347. 

Widow's  right  to  retain  possession.    27:  347. 

How  affected  by  husband's  private  debts. 
27:  347. 

Homestead  rights.     27:  347. 

Right  of  widow  to  join  in  deed,  action,  or 
suit  affecting  such  estate, 
27:  347. 

§12.  Rights  of  heirs  of  deceased  partner  in. 

The  legal  estate  passes  to  the  heir  of  a  de- 
ceased partner.     27 :  348. 

Nature  of  the  title  vested  in  the  heirs.  27: 
348. 

The  heirs  bound  to  convey  the  legal  title. 
27:  349. 

When  a  necessary  party  to  suit  relating  to 
such  lands.     27:  349. 

When  heirs  not  entitled.     27:  349. 

As  between  the  surviving  partner  and  the 
heirs.     27:  350. 

Power  of  the  heirs  as  against  the  surviving 
partner.     27:  351. 

As  between  the  heir  and  personal  represent- 
atives of  such  deceased 
partner.     27 :  352. 

Powers  vested  in  executors  and  administra- 
tora  of  a  deceased  partner. 
27:  352. 

Ultimate   position  of  the   heirs.     27:  353. 

§  13.  Rights  and  position  of  creditors,  pur- 
chasers, and  other  third  parties  in. 

Rights  of  creditors  of  the  firm.     28:  161. 
In  general.     28:  161. 
The  nature  of  the  creditors'  rights.    28: 
163. 

Preference  of  firm  over  individual  creditors. 
28:  165. 

The  position  of  the  individual  creditors  of  a 
partner.     28:  107. 
In  general.     28:  167. 
Where  property  held  prior  to  partner- 
ship.    28:  109. 

The  position  of  mortgagees.     28:  170. 
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The  position  of  judgment  creditors.    28:  170. 
The  position  of  purchasers.    28:  172. 
From  the  firm.     28:  172. 
From    partner   holding   the    legal    title. 

28:  172. 
Of  partner's  interest.     28:  172. 
Of  deceased  partner's  share.     28:  173. 
Under  execution  against  firm.     28:  173. 
Under   execution   against   partner.     28: 

173. 
The  liability  to  see  to  the  application 
of    purchase    money.     28: 
174. 
The  question  of  notice.     28:  174. 
§  14.  Position  and  powers  of  surviving  part- 
ner in. 
The  position  of  a  surviving  partner.     28: 
129.  \ 

At  law.     28:  129. 
In  equity.     28:  129. 

How  affected  by  state  statute.     28:  131. 
As  creditor.     28:  132. 
Lien  of  surviving  partner.     28:  132. 
Powers  of  the  surviving  partner.     28:  133. 
Of  disposition.     28:  133. 
To  mortgage.     28:  134. 
To  remove  encumbrances.     28:  134. 
In  property  mortgaged  to  the  firm.    28: 

134. 
To  continue  the  business.     28:  134. 
To  bring  ejectment.     28:  134. 
With    respect    to    leasehold    property.     28: 

135. 
Effect  of  conveyance  by.     28:  135. 
As  between  the  survivor  and  personal  rep- 
resentatives of  a  deceased 
partner.     28:  136. 
Injunction  against  survivor.     28:  137. 

f.  Dissolution. 

§  15.  Generally. 

As  Affecting  Partnership  Real  Estate,  see 
supra,  IX.   §§   10-12. 

Power  to  revive  firm  debt  after  dissolution. 
15:  656. 

Rights  in  respect  of  good  will  on  dissolution 
of   partnership.     3:  770.* 

Name  as  part,  of  good  will.     15:  462. 

Right  of  partners  after  sale  and  purchase 
of  good  will.     3:  770.» 

Right  of  action  by  third  person  on  agree- 
ment to  assume  partner- 
ship debts.    25:274. 

Statutes  as  to  continuing  firm  name.  15; 
466. 

Assumption  of  firm  debts.    25:  274. 

Continuance  of  business  under  provisions  of 
will.     7:  789.* 

§  16.  Surviving  partner. 

Position  and  Powers  of,  with  Respect  to 
Partnership  Real  Estate, 
see  supra,  IX.  §  14. 

Continuance  of  business  by.  5:  410;*  7: 
788.* 

Rights  and  powers  of.  6:569;*  7:481;* 
788.* 

Rights  and  remedies  of.     7:  792.* 

Duties  of.     7:  790.* 

When  he  is   also   executor  of  deceased 
partner.     7:  793.* 


Accounting  by.     7:  481.* 

Bond  required  of.     7 :  794.* 

Right  to  make  a  general  assignment.  G: 
570.* 

§17.  Estate  of  deceased  partner. 

Rights  with  Respect  to  Partnership  Real 
Estate,  see  supra,  IX.  §§ 
10-12. 

Rights  of  administrator  of  deceased  part- 
ner.    7:  792.* 

Rights  of  estate  of  law  partner  in  com- 
pensation for  business  un- 
finished at  time  of  his 
death.     66:  821. 

Contingency  of  partner's  claim  for  contribu- 
tion as  affecting  presenta- 
tion of  claim  against  de- 
ceased partner's  estate. 
58:  89. 

g.  Actions;  judgments. 

§18.  Generally. 

Right  of  wife  to  sue  firm  to  which  husband 
belongs.     6 :  507.* 

Partner  or  partnership  as  real  party  in  in- 
terest by  whom  action 
must  be  brought.    64:  612. 

Admissibility  of  entries  in  partnership  ac- 
count books  by  absent  or 
deceased  partner.    52:  561. 

Partnership  books  of  account,  as  evidence. 
52:  833. 

Partnership  earnings  of  ship;  admiralty 
jurisdiction.     66:  235. 

Necessity  of  joining  dormant  or  special 
partner  as  party  to  action. 
1:  312.* 

When  nonresident  partner  bound  by  judg- 
ment.    1:312.* 

Constitutionality  of  statute  authorizing 
personal  judgment  against 
joint  debtors  upon  person- 
al service  upon  one  or 
more.     50:  595. 

Who  may  have  judgment  against  partners 
set  aside.     54:  763. 

Injunction  against  judgment  entered 
against  partners  on  con- 
fession.    30:  240. 


PART  PAYMENT. 


Accord  and  Satisfaction  by,  see  Accord  and 
Satisfaction,  6-13. 

As  Affecting  Limitation  of  Actions,  see  Lim- 
itation of  Actions,  IV.  c. 


PART  PERFORMANCE. 

Under  Statute  of  Frauds,  see  Contracts,  I. 
e,  6. 


^  •» 


PARTY  WALL. 

Police  Power  as  to,  see  Constitutional  Law, 
988. 
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PARTY  WALL. 


Oral  Agreeiiicnt  as  to,  see  Contracts,  170. 
Covenant  as  to,  see  Covenant,  8,  21,  47,  76, 

97-99,  110. 
Easement  in  Use  of,  see  Easements,  60,  80, 

96,  97. 
Judgment  for  Sale  of,  see  Judgment,  61. 
Lease  of,  see  Landlord  and  Tenant,  71,  7-. 
Lien  on,  see  Mechanics'  Liens,  55. 

1.  A  party  wall  is  a  dividing  wall  between 
two  houses,  to  be  used  equally,  for  all  the 
purposes  of  an  exterior  wall,  by  the  respec- 
tive owners  of  both  houses.  Harber  v. 
Evans,  101  Mo.  661,  14  S.  W.  750,         10:  41 

2.  A  party  wall  is  a  substitute  for  a  sepa- 
rate wall  to  each  adjoining  owner,  and  there 
can  be  no  implied  limitation  in  his  right  to 
use  it  as  he  would  use  his  several  wall,  ex- 
cept that  he  shall  not  impair  its  value  to  his 
co-owner.  Everett  v.  Edwards,  149  Mass. 
,588.  22  X.  E.  52,  5:  110 
Creation  of  right. 

'6.  Describing  the  boundary  line  between 
two  lots,  in  a  mortgage  by  a  purchaser  of 
both,  given  upon  one  of  them  to  secure  pay- 
ment of  purchase  money,  as  running 
through  the  center  of  a  party  wall  between 
the  buildings  upon  them,  will  not  amount  to 
an  implied  grant  of  a  perpetual  easement 
for  the  maintenance  of  the  party  wall  as 
such,  in  favor  of  one  claiming  title  through 
a  foreclosure  sale  under  such  mortgage. 
Heartt  v.  Kruger,  121  N.  Y.  386,  24  N.  E. 
841,  9:  135 

Agreement  to  pay  for  when  used. 
See   also  infra.  Editorial  Notes,   §  2. 

4.  One  who  builds  a  party  wall  partly  on 
the  land  of  a  neighbor,  on  the  latter's  ex- 
press promise  to  pay  half  the  expense  there- 
of when  he  shall  use  it,  may  recover  upon 
the  promise  at  common  law.  Swift  v.  Cal- 
non,  102  Iowa,  206,  71  N.  W.  233,       .37:  402 

5.  The  sale  of  a  lot  on  which  half  of  a 
party  wall  is  standing  is  a  use  of  the  wall, 
by  the  owner,  within  the  meaning  of  his 
contract  to  pay  half  its  value  when  he  used 
the  wall.  Nalle  v.  Pag.^,  81  Tex.  201,  16 
S.    W.    932,  13:  50 

6.  Where  the  deeds  from  the  same  gran- 
tor to  two  adjoining  owners  of  land  each 
contain  the  provision  that  the  center  of  the 

•  partition  wall  of  the  house  first  erected  on 
the  land  shall  be  placed  on  the  division  line 
between  the  separate  granted  premises,  and 
the  party  first  building  such  partition  wall 
shall  be  entitled  to  receive  from  the  other 
party  using  the  wall  one  half  of  its  actual 
cost,  this  gives  mutual  and  equal  rights  in 
the  party  wall  to  each  of  said  adjoining 
owners  and  in  the  land  upon  which  it 
stands;  and  the  payment  of  one  half  of  its 
cost  is  not  a  condition  precedent  to  such 
right.  Matthews  v.  DixcA',  149  Mass.  595, 
22  N.  E.  61,  5:  102 

7.  A  stipulation  in  a  deed  as  to  a  party 
wall  built  by  the  grantor,  who  has  previ- 
ously conveyed  the  adjoining  lot,  by  the 
terms  of  which  the  grantee,  his  heirs  and  as- 
signs, are  bound  to  pay  a  share  of  the  cost 
of  the  wall  whenever  it  is  used,  does  not 
create  an  implied  promise  to  pay  for  such 
wall  on  till'   part  of  one  who  subsequently 


acquires  both  lots  and  uses  the  party  wall 
in  the  foundations  of  a  new  building  on 
both  lots.  Lincoln  v.  Burrage,  177  Mass. 
378,  59  N.  E.  67,  52:  110 

Making  openings  in. 

Injunction  against  Openings  in,  see  Injunc- 
tion, 168. 

8.  An  agreement  by  adjoining  owners  that 
half  of  a  wall  erected  by  them  shall  be 
owned  by  each  in  severalty,  with  an  ease- 
ment of  support  from  the  other  half,  and 
that  either  shall  have  the  right  to  use  the 
wall,  free  of  expense,  in  erecting  a  building, 
while  giving  the  right  to  raise  the  wall, 
gives  one  of  them  no  right  to  insert  open- 
ings or  windows  in  the  raised  part,  so  as 
to  impair  the  value  of  the  other's  easement 
of  support;  and  such  use  of  the  wall  will 
be  perpetually  enjoined.  The  doctrine  of 
ancient  lights  has  nothing  to  do  with  the 
case.  Graves  v.  Smith,  87  Ala.  450,  6  So. 
308,  .  5:  298 
Raising. 

Liability     for    Contractor's    Negligence     in 
Raising,  .see  Master  and  Servant,  698. 

9.  Either  of  adjoining  owners  entitled  by 
deed  to  use  the  party  wall  first  erected  by 
the  other  can  carry  it  up  as  the  party  wall 
of  such  house  as  he  may  have  occasion  to 
erect,  if  he  does  not  injure  or  impair  the 
wall  as  originally  built,  and  may  make  such 
changes  in  the  foundation  of  the  wall  as  are 
necessary  for  that  purpose.  Matthews  v. 
Dixey,  149  Mass.  595,  22  N.  E.  61,  5:102 
Everett  v.  Edwards,  149  Mass.  588,  22  N.  E. 
52,  5:  110 

10.  If  one  of  the  two  adjoining  owners 
wishes  to  raise  nis  building  higher  than  first 
erected,  he  may  build  up  the  party  wall  to 
such  height  as  may  be  necessary  for  that 
purpose,  although  the  other  adjoining  own- 
er may  not  wish  to  use  the  wall  as  built 
up,  and  may  prefer  not  to  have  the  adjoin- 
ing building  higher  than  his  own.  Everett 
V.  Edwards,  149  Mass.  588,  22  N.  E.  52, 

5:  110 

11.  If  one  owner  carries  up  the  wall,  the 
addition  becomes  part  of  the  party  wall  and 
the  owners  have  equal  rights  in  it;  but 
neither  owner  has  a  right  to  so  use  the  wall 
as  to  weaken  or  injure  it.  Id. 

12.  Where  the  defendant  built  up  a  party 
wall  higher  than  originally  erected,  and 
built  his  house  correspondingly  higher,  an 
action  cannot  be  maintained  by  the  adjoin- 
ing owner  to  compel  him  to  remove  so  much 
of  the  addition  of  the  wall  as  is  on  plain- 
tiff''s  side  of  the  division  line.  Id. 

13.  An  action  cannot  be  maintained  to 
compel  the  removal  of  the  superadded  por- 
tion of  a  party  wall  on  the  ground  that  it 
was  erected  contrary  to  the  provision  of 
Mass.  Stat.  1885,  chap.  374,  and  of  ordi- 
nances of  the  city  of  Boston,  by  building  up 
the  wall  without  a  permit,  and  by  making 
it  of  less  thickness  than  is  thereby  required, 
at  least  without  showing  injury  to  plaintiff. 

Id. 
Extending. 

14.  The  provision  in  a  deed  giving  the 
right  to  use  a  party  wall  to  be  erected  ap- 
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plies  to  every  part  of  the  line  between  the 
adjoining  ownprs,  and  is  not  limited  to  such 
part  as  may  be  first  built  against;  and  one 
owner,  for  the  purpose  of  creeling  his  house, 
may  extend  the  wall  on  the  line  in  the 
rear.  Matthews  v.  Dixey,  149  Mass.  595, 
22  N.  E.  61,  5:  102 

Damage  by  fall  of. 

15.  Carrying  up  a  party  wall  for  a  three- 
story  building,  as  contemplated  by  the  con- 
tract under  which  it  was  built,  although  the 
other  party  has  erected  a  building  only  two 
stories  high,  does  not  make  the  owner  of 
the  new  buildinjj  an  insurer  against  in- 
juries which  may  result  to  his  neighbor's 
property,  or  render  him  liable  for  a  falling 
of  the  wall  without  any  negligence  on  his 
part.  Negus  v.  Becker,  143  N.  Y.  3Q3,  38  N. 
E.  290,  25:  667 
Damage  to. 

16.  A  building  regulation  for  the  District 
of  Cohnnbia,  established  under  act  of  Con- 
gress, which  authorizes  a  party  or  division 
wall  to  be  made  good,  repaired,  or  taken 
down  by  one  of  the  landowners  if  deemed 
necessary  by  the  inspector  of  buildings,  may 
properly  require  such  owner  to  make  good 
all  damage  to  the  adjoining  owner.  Fowler 
V.  Saks,  7   Mackey,  570,  7:649 

17.  The  obligation  to  make  good  all  dam- 
ages to  an  adjoining  owner  by  interference 
with  a  party  wall,  whether  it  arises  under 
building  regulations  or  the  common  law, 
cannot  be  escaped  by  employing  a  contract- 
or to  do  the  work;  and  the  fact  that  the 
damages  were  due  to  the  negligence  or  un- 
skilfulnoss  of  the  contractor  is  no  defense. 

Id. 
Removal  of. 

18.  A  wall  standing  partly  on  the  prem- 
ises of  each  of  the  adjoining  owners,  the 
portions  of  which  are  owned  by  them  in 
severaltj',  with  an  easement  for  the  support 
of  the  building  of  one  of  them,  may  be  re- 
moved by  the  other  for  the  purpose  of  erect- 
ing a  new  and  better  wall,  although  some 
inconvenience  is  thereby  occasioned  to  the 
other  owner,  provided  a  new  one  is  built 
within  a  reasonable  time  and  with  the  least 
inconvenience  to  the  latter,  which  shall  fur- 
nish him  the  same  right  of  support,  and 
that  he  shall  be  indemnified  for  necessary 
expenses  occasioned  him  in  consequence  of 
the  removal  of  the  wall.  Putzell  v.  Drovers 
&  M.  Nat.  Bank,  78  Md.  349,  28  Atl.  276, 

22:  632 
Destruction  of. 
See  also  infra,  Editorial  Notes,  §  1. 

19.  The  accidental  destruction  by  fire  of  a 
party  wall,  as  to  the  maintenance  of  which 
there  has  been  no  grant  of  a  perpetual  right, 
will  destroy  all  right  in  either  party  to 
claim  an  easement  in  the  property  of  the 
other  for  the  further  support  of  a  party 
wall,  notwithstanding  some  portion  of  the 
foundation  of  the  wall  remains  standing. 
Hoartt  v.  Kruger,  121  N.  Y.  386,  24  N.  E. 
841.  9:  135 
Lateral  support. 

20.  The  owners  of  a  party  wall  do  not 
liavp  a  reciprocal  easement  of  support  from 
each   other's  buildings,  but   either  of   them 


may  remove  his  own  building  without  lia- 
bility for  resulting  damage  to  the  other, 
provided  he  gives  proper  notice  of  the  re- 
moval and  uses  reasonable  care  and  caution 
to  protect  the  wall  and  remaining  building. 
Clemens  v.  Speed,  93  Ky.  284,  19  S.  W.  660, 

19:  240 
Editorial  Notes. 

§  I.  Generally. 
Defined.     1:  33;*  7:  649.* 
Law  relating  to.     7:  650.* 
Easement   and   servitude  created  by   agree- 
ment.    7:  650.* 
Use   of.     7:  649.* 
Agreement    to    build    as    covenant    running 

with  land.     1:  33.* 
Agreement   to   pay   half  cost   is   a   personal 

covenant.     1:  33.* 
Title  to  land  under.     1 :  34.* 
Destruction  or  addition  to.     10:  41.* 
§  2.  Enforcement   of  obligation  to  contrib- 
ute to  cost  of,  by  or  against  grantees 
or  successors  in  title. 
In  general.     66:  674. 
Obligation  based  on  contract.     6b:  675. 

Treated    from    the    standpoint    of    cov- 
enants   running    with    the 
land.     66:  675. 
Nature  of  agreement.     66:  675. 
Concerns  the  land.    66:  675. 
Does  not  concern  the  land.   66: 

676. 
Distinction  between  benefit  and 
burden  of  agreement.     66: 
677. 
Indication   of    intent    to   bind    and 
benefit  successors  in  title. 
66:  678. 
Necessity.     66:  678. 
Existence  of.     66:  678. 
Privity  of  estate.     66:  681. 
Definition.     66:  681. 
Between    covenanting    parties. 
66 :  682. 
Necessity.    66:  682. 
Existence  of.    66:  683. 

Between  landlord  and 

tenant.     06:  683. 
Between  grantor  and 

grantee.    66:  683. 
Between  adjoining 

owners.    66:  683. 
Between      covenanting      party 
and   subsequent   holder  of 
his  property.     66:  685. 
Formal  requisites.     66:  685. 
Seal.     66:  685. 

Mention  of  assigns.     66:  687. 
Running    of    benefit    and    burden. 
66:  687. 
Benefit.     66:  687. 
Burden.     66:  687. 
Distinction     between.     66:  687. 
Effect   of  unity   of  title.     66: 

688. 
Running  of  covenant  after  use 
and   failure   to   pay.      66: 
688. 
Privity  of  estate  in  the  sense 

of   succession.     66:  689. 
Notice,     66:  689, 
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Ownership  of  entire  wall  by  build- 
er.    66:  690. 

Miscellaneous.     66:  691. 
Enforcement  between  assigns,  based  on 
builder's  ownership  of  en- 
tire wall.     66:  692. 

Ownership  of  entire  wall  by  build- 
er.    66:  692. 
Irrespective  of  terms  of  agree- 
ment.    66:  692. 
Governed   by    terms   of   agree- 
ment.    66:  693. 
Necessity    that    agreement    be 
under  seal.     66:  693. 

Title  to  entire  wall  and  right  to 
receive  payment  vest  in 
grantee.     66:  693. 

Nonbuilder's  grantee  with  notice 
bound  to  pay  on  use.  66: 
694. 

Measure  of  liability.     66:  695. 

Effect  of  ownership  of  both  proper- 
ties by  builder.    66:  695. 

Rights    of    purchaser    from    builder 
after  use  of  wall.    66:  695. 
Enforcement  on  theory  of  implied  equi- 
table lien  or  charge.     66: 
695. 

Equitable  lien  or  charge  inferred. 
66:  695. 

Affirmative  nature  of  agreement 
not  a  bar.     66 :  698. 

Enforceable  against  grantees  with 
notice.     66:  698. 

What  constitutes  notice.     66:  698. 

Builder's  rights  obtained  by  gran- 
tee.    66:  698. 

Judgment  solely  against  property. 
66:  698. 

Lien    follows    land    into    hands    of 
purchaser,      with      notice, 
from  the  user.     66:  699. 
Enforcement    of    parol    agreements    in 

equity.  66:  699. 
Notice  as  basis  of  personal  liability  at 
law  of  purchaser  from 
nonbuilder.  66:  700. 
Obligation  of  assignee  based  upon  pro- 
vision in  deed  under 
which  nonbuilder's  title 
acquired.    66:  700. 

Subject  to.     66:  700. 

Agreement  assumed.     66:  701. 

Other  stipulations.    66:  701. 
Other  grounds  of  enforcement  between 
assigns.     66:  702. 

Privity  of  contract.     66:  702. 

Custom.     66:  702. 

Express  liens.     66:  703. 
Obligation    under    contract    as    encum- 
brance.    06:  703. 

Running  covenant.     66:  703. 

Builder's  ownership  of  entire  wall. 
66:  704. 

Equitable  charge.     66:  704. 

Express  lien.     GG:  704. 

Builder's  easement  in   nonbuilder's 
land.     66:  704. 
Miscellaneous.     66:  705. 
Noncontractual  obligations,     66:  705. 


Implication    of    promise    to    share    ex- 
pense     of     wall      erected 
without  express   contract. 
66:  705. 
Wall  erected   merely  with  consent 
of   adjoining   owner.      66: 
705. 
Erection  of  wall  with  expectation 
of  payment,  to   nonbuild- 
er's knowledge.    66:  705. 
Erection  of  wall  against  nonbuild- 
er's wish.     66:  706. 

Statutory  obligation.     66:  706. 

Obligation  imposed  by  municipal  ordi- 
nance or  building  regula- 
tion.    66:  710. 

Constitutionality  of  party-wall  stat- 
utes.    66:  710. 


PAR  VALUE. 


Of  Corporate  Stock,  see  Corporations,  351. 


PASS. 

In  General,  see  Carriers,  II.   a,   10,  c. 

Person  Riding  on,  as  Passenger,  see  Carriers, 
IL  a,  2,  6,  (1). 

Giving  of,  as  an  Unjust  Discrimination,  see 
Carriers,  1123. 

Validity  of  Contract  for  Free  Pass,  see  Con- 
tracts, 782. 

Oral  Contract  for,  see  Contracts,  155. 

Contracts  for  Pass  for  Oneself  and  Family, 
see  Contracts,  334. 

Contract  to  Allow  Purchaser  of  Stock,  see 
Corporations,  175. 

Prohibition  against  Officer  Riding  on,  see 
Officers,  171. 


PASSAGEWAY. 


As  Boundary,  see  Boundaries,  11.  b. 
Negligence  of   Carrier  as   to,   see   Carriers, 

543-545. 
Contributory    Negligence    of    Passenger    in, 

see  Carriers,  551,  553. 
Easement  in,  see  Easements,  81-83. 
See  also  Private  Roads,  2. 

♦*-♦ 


PASS  BOOK. 
See  Bank  Books. 

♦  »  » 


PASSENGERS. 


See  Carriers. 


PASSENGER  STATION. 
See  Depot. 


PASSION— PATENTS,   I. 
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PASSION. 

Reducing    Homicide    to    Manslaughter,    see 
Homicide,  18,  19,  25. 


PASSIVE  TRUST. 
See  Trusts,  37,  95. 

^  «  » • 

PASSWAY. 

Adverse  Possession  of,  see  Adverse  Posses- 
sion, 41. 

Presumption  of  Intent  to  Dedicatey^ee  Evi- 
dence, 713. 


PASS  WORD. 


Injunction   to   Compel   Giving  of,  to   Lodge 
Member,  see  Injunction,  40. 


»  »  » 


PASTERS. 

On  Ballots,  see  Elections,  182-185,  240,  241. 

♦-»-♦ 

PASTOR. 

Of  Church,  see  Religious  Societies,  IV. 

Editorial  Notes. 
Liability  for  salary  of.     38:  687. 


PATENT  MEDICINES. 

Hoycott  by  Manufacturers  of,  see  Con- 
spiracy, 47. 

Restraint  in  Sale  of,  see  Conspiracy,  142; 
Sale,   107. 

Special  Privilege  as  to  Sale  of,  see  Consti- 
tutional Law,  520,  521. 

Negligence  in  Saia  of,  see  Drugs  and  Drug- 
gists, 2. 

Jurisdiction  of  Equity  to  Prevent  Mainte- 
nance of  Fixed  Price  of,  see  Equity,  24. 

Recipes  for,  see  Recipes,  3-6. 

Property  Right  in  Secret  Process  for,  see 
Secrets,  3,  4. 

One  who  prepares  a  patent  medicine,  put- 
ting upon  the  bottle  a  prescription  stating 
that  it  is  to  be  taken  in  certain  quantities, 
and  sells  it  to  a  druggist,  is  liable  to  one 
who  purchases  it  from  the  latter  and  is  in- 
jured in  taking  it  according  to  the  prescrip- 
tion, by  reason  of  its  containing  a  poisonous 
substance.  Blood  Balm  Co.  v.  Cooper,  83 
Ga.  457,  10  S.  E.  118,  5:  612 

L.R.A.  Dig.— 149, 


PATENTS. 

T.  TrI    General. 
II.  Patentability  of  InveJitions. 

a.  Utility. 

b.  Combinations. 

c.  Prior  Knowledge  or  Use. 

III.  Application;   Claim. 

IV.  Sale;  License. 

a.  Sale. 

b.  Use  of  Purchased  Machine. 

c.  License. 
V,  Infringement. 

VI.  Editorial   Notes. 


Appeal  from  Interlocutory  Decree  as  to,  see 
Appeal  and  Error,  35. 

Validity  of  Note  Given  for  Patent  Right, 
see  Bills  and  Notes,  27,  28. 

Requiring  Notes  Given  for  Patent  Rights  to 
so  State,  see  Constitutional  Law,  363. 

Police  Power  as  to  Patent  Right  Notes,  see 
Constitutional  Law,  953. 

As  Consideration  for  Note,  see  Bills  and 
Notes,  38,  232. 

Compromise  of  Rights  as  to,  see  Compro- 
mise and  Settlement,  7. 

Contract  to  Prevent  Competition  in,  see 
Conspiracy,  146,  147. 

Public  Contract  Requiring  Use  of  Patented 
Process,  see  Contracts,  854,  865. 

Public  Contract  for  Use  of  Materials  Cov- 
ered by,  see  Public  Improvements,  17- 
18b. 

Payment  of  Stock  Subscription  with,  see 
Corporations,  615. 

Injunction  against  False  Claim  to,  see  In- 
junction, 112. 

Mandamus  to  Commissioner  of,  see  Man- 
damus, 57,  162. 

As  Contribution  to  Limited  Partnership,  see 
Partnership,  151-153. 

Taxation  of,  see  Taxes,  13-17,  339,  436-438. 

Discrimination  Shown  by  Telephone  Com- 
pany  to   Patentee,   see  Telephones,   18. 

Trademark  in  Name  of  Patented  Article,  see 
mark,  5. 

Trademark  in  Name  of  Patented  Article,  see 
Trademark,  58-60. 

For  Public  Land,  see  Public  Lands,  19-23. 


I.  In  General. 


1.  The  owners  of  distinct  patents  have  no 
right  by  virtue  of  their  grants  to  combine 
for  the  purpose  of  restraining  competition 
and  trade.  National  Harrow  Co.  v.  Hench, 
27  C.  C.  A.  349,  55  U.  S.  App.  53,  83  Fed. 
36,  39:  299 

2.  That  an  article  intended  for  food  is 
produced  under  a  United  States  patent  will 
not  prevent  it  from  coming  within  the  oper- 
ation of  a  state  pure- food  law.  Arbuckle 
V.  Blackburn,  51  C.  C.  A.  122,  113  Fed.  616. 

65:  SQi 
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II.  Patentability  of  Inventions. 

a.  Utility. 

See  also  infra,  28. 

For  Editorial  Notes,  see  infra,  VI.  §  1. 

3.  A  machine  which  is  only  used  for  gam- 
bling purposes  is  not  a  useful  device,  within 
the  meaning  of  the  patent  law.  National 
Automatic  Device  Co.  v.  Lloyd,  40  Fed.  89, 

5:  784 

4.  A  patent  on  a  bogus  coin  detector  for 
use  on  self-operating  vending  machines  is 
not  void  for  want  of  utility  in  the  device 
because  it  has  been  used  only  in  connection 
with  gambling  appliances,  where  it  is  equally 
capable  of  use  on  machines  used  for  legiti- 
mate purposes.  Fuller  v.  Berger,  120  Fed. 
274,  65:  381 

b.  Combinations. 

See  also  infra,  16,  24,  26. 

For  Editorial  Notes,  see  infra,  VI.  §  1. 

5.  A  new  result  produced  by  a  combina- 
tion of  old  elements  must  be  due  to  their  co- 
operative action;  they  must  so  act  that  each 
qualifies  every  other.  If  they  act  independ- 
ently, or  if  one  acts  independently  of  the 
others,  it  is  an  aggregation,  and  not  a 
patentable  combination.  National  Progress 
Bunching-Mach.  Co.  v.  John  R.  Williams  Co. 
44  Fed.  190,  12:  107 

6.  A  combination,  to  be  patentable,  must 
not  only  be  new,  but  it  must  produce  a 
new  result,  or  an  old  result  in  a  better 
form.  Id. 

7.  A  patent  for  a  cigar  bunching  machine 
which  consists  of  a  combination  of  old  ele- 
ments, one  of  which  is  a  "bunch  receiver"  or 
receptacle  which  performs  no  function  ex- 
cept to  hold  the  bunch  after  it  is  finished, 
instead  of  letting  it  fall  to  the  floor  or  into 
a  box  or  into  the  hand  of  the  operator,  is 
invalid  because  there  is  only  an  aggregation 
of  the  parts,  and  not  a  combination,  the 
function  of  the  other  parts  being  entirely 
independent  of  the  bunch  receiver.  Id. 

c.  Prior  Knowledge  or  Use. 

Order  for  Newly  Discovered  Evidence  as  to, 

see  Trial,  25. 
For  Editorial  Notes,  see  infra,  VI.  §  1. 

8.  The  proof  of  the  prior  knowledge  and 
use  of  a  device  covered  by  a  patent,  to  de- 
feat it,  must  be  so  clear  and  satisfactory  as 
to  leave  no  room  for  reasonable  doubt. 
American  Bell  Teleph.  Co.  v.  American 
Cushman  Teleph.  Co.  35  Fed.  734,  1:  60 

9.  Where  the  proof  shows  that  a  Dr.  Cush- 
man, in  1851,  constructed  a  device  similar  to 
the  Bell  telephone,  through  which  he  trans- 
mitted articulate  sounds  short  distances; 
that  the  attempts  to  talk  through  it  were 
often  failures;  that  the  device  was  set  up 
in  a  certain  place  where  anyone  could  use 
it,  but  that  it  attracted  no  attention,  and 
that  all  experiments  with  it  were  unsatis- 
factory;   that    the    device    cannot    now    be 


found,  and  that  no  contemporaneous  news- 
paper accounts  of  the  experiments  appear; 
and  that  not  until  after  the  Bell  telephone 
had  gone  into  use  did  Dr.  Cushman  give  it 
out  that  he  was  the  first  inventor, — all  that 
was  done  by  him  must  be  treated  as  an 
abandoned   experiment.  Id. 

10.  The  act  of  Congress  of  1839  giving  to 
makers  and  pui-chasers  of  newly  invented 
machines  and  compositions  of  matter,  be- 
fore the  application  for  a  patent,  the  right 
of  use  and  of  sale  for  use  without  liability, 
includes  improvements  on  machines,  as  well 
as  those  wholly  new.  Campbell  v.  New 
York,  35  Fed.  504,  1 :  48 

11.  Patent  42,920,  for  an  improvement  in 
fire  engines,  is  void,  it  appearing  that  the 
improvement  had  been  used  in  an  engine 
sold  more  than  two  years  prior  to  the  appli- 
cation, though  without  applicant's  consent 
or  knowledge.  Id. 

12.  The  mere  construction  of  an  article 
under  an  order  therefor,  without  delivery 
and  acceptance  of  it,  will  not  constitute  a 
sale  such  as  will  defeat  a  patent,  although 
made  more  than  two  years  before  the  pat- 
ent is  applied  for.  Id. 

13.  The  use  and  sale  of  an  invention  prior 
to  the  application  for  a  patent  therefor,  at 
the  request  of  the  applicant,  for  purposes 
of  experiment  and  perfecting  the  invention, 
do  not  invalidate  the  patent,  under  the  acts 
of  Congress  of  1836,  1839.  Id. 

14.  A  purchase,  sale,  or  use  which,  under 
the  act  of  Congress  of  1836  (5  Stat,  at  I.. 
123,  chap.  357,  §  15),  would  defeat  a  patent 
if  it  took  place  before  the  application,  will 
not  have  that  efTect,  under  the  act  of  1839 
(5  Stat,  at  L.  354,  chap.  88,  §  7),  unless  it 
took  place  two  years  before  the  application. 

Id. 


III.  Application;  Claim. 

Application. 

15.  An  application  for  a  patent  dates  from 
the  time  of  its  filing  in  the  patent  office, 
and  not  from  the  time  of  its  execution. 
Campbell  v.  New  York,  35  Fed.  504,  1:  48 
Claim. 

16.  An  unusually  specific  description  of 
the  parts  in  a  claim  for  a  combination  of 
elements  all  of  which  are  old,  where  the 
patent  is  only  for  an  improvement  upon 
prior  machines,  cannot  be  broadened  by  con- 
struction so  as  to  cover  the  use  of  a  combi- 
nation which  leaves  out  some  of  the  ele- 
ments described.  National  Progress  Bunch- 
ing-Mach. Co.  v.  John  R.  Williams  Co.  44 
Fed.  190,  12:  107 


IV.  Sale;  License. 

a.  Sale. 

To   Corporation,   see  Contracts,  606. 
Construction  of  Contract  for,  see  Contracts, 

342. 
Void  Contract  for,  see  Contracts,  377. 
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Purchaser's  Right  to  "Relief  where  Vendor 
Disobeys  Statute,  see  Contracts,  610. 

Rescission  of  Contract  for,  see  Contracts, 
784,  818. 

Under  Creditors'  Bill,  see  Creditors'  Bill,  23. 

See  also  infra,  27. 

For  Editorial  Notes,  see  infra,  VI.  §§  1,  3. 

17.  A  regulation  of  the  sale  of  patent 
rights  by  Kan.  Laws  1889,  chap.  182,  re- 
quiring the  vendor  of  such  rights  to  file 
copies  of  his  patent  with  the  clerk  of  court, 
with  an  affidavit  that  the  patent  is  genuine 
and  unrevoked,  and  that  he  is  authorized 
to  sell,  and  providing  that  the  words  "given 
for  a  patent  right"  shall  be  inserted  in  any 
written  obligation  taken  from  a  vendee, — is 
a  reasonable  police  regulation  which  does 
not  violate  the  Federal  Constituti<^  or  in- 
fringe upon  the  exclusive  right  secured  to 
a  patentee  by  Federal  law.  Mason  v.  Mc- 
Leod,  57  Kan.  105,  45  Pac.  76,  41 :  548 

18.  A  state  statute  forbidding  the  taking 
of  a  note  for  an  interest  in  a  patent  right 
which  does  not  state  that  fact  on  its  face 
is  not  repugnant  to  the  provision  of  the 
Federal  Constitution  empowering  Congress 
to  secure  to  inventors  the  exclusive  right  to 
their  discoveries.  State  v.  Cook,  107  Tenn. 
499,  64  S.  W.  720,  62:174 

19.  A  state  statute  requiring  a  license 
for  the  sale  of  patent  rights  is  in  violation 
of  the  rights  of  the  patentee  under  Federal 
law.  Com.  V.  Petty,  96  Ky.  452,  29  S.  W. 
291,  29:  786 

20.  Ind.  Rev.  Stat.  §  6054,  making  it  un- 
lawful to  sell  a  patent  right  without  filing 
copies  of  the  patent  with  the  county  clerk, 
etc.,  does  not  apply  to  the  sale  of  articles 
manufactured  under  the  patent.  Hankey  v. 
Downey,  116  Ind.  118,  18  N.  E.  271,      1:  447 

21.  A  patentee  may  impose  the  condition 
upon  the  sale  of  a  patented  machine,  that 
an  unpatented  and  unpatentable  article 
necessary  to  the  operation  of  such  machine 
shall  be  bought  exclusively  from  the 
patentee,  although  the  effect  is  to  give  him 
a  monopoly  in  such  unpatented  article. 
Heaton-Peninsular  B.  F.  Co.  v.  Eureka 
Specialty  Co.  47  U.  S.  App.  146,  77  Fed.  288, 
25  C.  C.  A.  267,  35:  728 

b.  Use  of  Purchased  Machine. 

See  also  infra,  23. 

22.  The  purchaser  of  a  patented  machine, 
with  notice  of  a  prior  assignment  of  all 
the  patentee's  rights  to  certain  territory, 
cannot  use  the  machine  within  the  limits  of 
such  territory.  Sheldon  Axle  Co.  v.  Stand- 
ard Axle  Works,  37  Fed.  789,  3:  656 

c.  License. 

See  also  supra,  19. 

23.  If  a  patentee  licenses  the  use  of  his 
patent  to  one  to  use  it  for  the  public,  he  in 
fact  licenses  it  for  all  who  desire  its  use 
and  who  offer  compliance  with  reasonable 
conditions;  and  a  provision  in  the  license 
contract    which    prohibits    the    use    of    the 


patent  by  a  certain  part  of  the  public  is 
invalid,  notwithstanding  U.  S.  Rev.  Stat. 
§  4884,  conferring  upon  a  patentee,  his 
heirs,  or  assigns,  the  exclusive  right  to 
make,  use,  and  vend  his  invention  or  dis- 
covery. Commercial  U.  Teleg.  Co.  v.  New 
England  Teleph.  &  Teleg.  Co.  61  Vt.  241,  17 
Atl.   1071,  5:  161 


V.  Infringement. 

Exclusiveness  of  Jurisdiction  of  Action  for, 

see  Courts,  430,  431. 
Measure  of  Damages  for,  see  Damages,  III. 

n. 
Injunction  against,  see  Injunction,  425-429. 
Injunction  against  Suit  for,  see  Courts,  396; 

Injunction,  259,  293. 
Contribution  Between  Partners  in  Case  of, 

see  Partnership,  100. 
Pleading  as  to,  see  Pleading,  163. 
For  Editorial  Notes,  see  infra,  VI.  §  2. 

24.  One  having  taken  our  two  patents, — 
the  first  for  a  novel  composition  of  matter, 
the  second  for  a  combination  of  this  compo- 
sition with  another  article, — who  brings 
suit  for  infringement  on  the  second  patent 
alone,  in  which  it  is  held  that  the  mere 
combination  is  not  patentable,  cannot  be 
aided  by  the  first  patent,  at  least  where  it 
is  not  alleged  or  shown  that  he  is  still  the 
owner  thereof,  but,  on  the  contrary,  such 
first  patent  may  be  set  up  as  a  prior  patent 
to  defeat  his  claim  under  the  second. 
Underwood  v.  Gerber,  37  Fed.  682,       2:  357 

25.  Where  a  patent  for  a  telephone  has 
been  put  into  extensive  use,  the  fact  that 
the  owners,  licensees,  or  grantees  have 
withdrawn  telephonic  accommodations  from 
certain  cities,  because  of  a  statute  limiting 
the  rate  of  charges,  does  not  furnish  any 
excuse  for  the  infringement  of  the  patent  in 
furnishing  telephone  service  in  those  cities. 
American  Bell  Teleph.  Co.  v.  Cushman 
Teleph.  &  S.  Co.  36  Fed.  488,  1 :  799 

26.  The  principle  that  an  infringing  article 
or  machine  made  before  the  expiration  of  a 
patent  cannot  be  used  after  such  expiration 
does  not  apply  to  a  combination  of  parts 
which,  on  being  held  to  infringe  the  patent 
covering  such  combination  merely,  is  bona 
fide  broken  up,  and,  after  the  expiration  of 
the  patent,  recombined.  Johnson  v.  Brook- 
lyn &  C.  R.  Co.  37  Fed.  147,  2:  489 

27.  Persons  who  actively  induce  the  users 
of  patented  machines  sold  only  on  condition 
that  an  unpatented  article  used  in  operating 
such  machine  shall  be  bought  exclusively 
from  the  patentee,  to  infringe  the  patent  by 
persuading  them  that  they  may  use  the  ar- 
ticles made  by  such  persons  with  impunity, 
and  furnishing  them  with  such  articles,  for 
the  purpose  of  causing  them  to  violate  the 
contract  under  which  the  machines  were 
purchased, — are  guilty  of  contributory  in- 
fringement, although  such  unpatented  article 
is  not  even  an  element  in  a  combination 
patent.  Heaton-Peninsular  B.  F.  Co.  v. 
Eureka  Specialty  Co.  47  U.  S.  App.  146,  77 
Fed.  288,  25  C.  C.  A.  267,  35:  728 
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28.  Equity  will  not  refuse  to  grant  relief 
against  the  infringement  of  a  patent  be- 
cause the  owner  has  devoted  it  wholly  to 
an  immoral  use.  Fuller  v.  I5orger,  56  C.  C. 
A.  588,  120  Fed.  274,  65:  381 
By  purchaser. 

Injunction  against,  see  Injunction,  426. 

29.  Infringement  of  the  patent  by  a  pur- 
chaser's replacing  parts  of  a  patented  ma- 
chine consists  in  the  substantial  rebuilding 
of  the  machine,  and  is  fundamentally  dif- 
ferent from  a  contributory  infringement, 
the  essence  of  which  lies  in  concerting  or 
planning  with  others  in  an  unlawful  in- 
vasion of  the  patentee's  rights.  Goodyear 
ohoe  Machinery  Co.  v.  Jackson,  50  C.  C.  A. 
159,  112  Fed.  146,  55:  692 

30.  The  replacement,  by  a  purchaser,  of 
the  cam  on  the  pull-off  lever  which  moves 
the  pull-off  truck,  is  not  an  infringement  of 
the  Fuller  &  Warren  patent,  No.  564,986, 
for  improvement  in  means  for  providing 
slack  thread  in  a  machine  for  sewing  shoes, 
which  calls  for  the  combination  of  tension, 
looper.  hook  needle,  a  pull-off  mechanism 
between  the  needle  and  the  tension,  and 
actuating  mechanism  timed  to  cause  the 
pull-off  mechanism  to  make  its  pulling 
stroke  after  the  hook  needle  has  completed 
its  loop-drawing  stroke,  and  while  the  loop 
is  held  under  strain  by  the  hook  of  the 
needle.  Id. 

31.  A  purchaser  may  without  infringe- 
ment replace  in  the  feeding  device  a  worn- 
out  cam  which,  with  its  connections,  gives 
the  vertical  movement  to  the  needle  in  the 
Fowler  &  Warren  patent  No.  545,625,  for 
improved  feed  in  a  machine  for  sewing  shoes, 
which  claims  the  needle,  the  mechanism  for 
actuating  it  to  cause  it  to  penetrate  the  be- 
tween substance,  the  feeding  point,  mechan- 
ism for  actuating  it  to  cause  it  to  move  end- 
wise and  penetrate  the  between  substance 
in  a  path  at  right  angles  to  the  path  of  the 
needle,  and  mechanism  to  move  the  feed 
point  sidewise  after  it  has  penetrated  and 
while  it  is  in  the  between  substance,  for 
feeding  the  work,  leaving  the  shoe  free  to 
be  turned  upon  the  feeding  point  as  an  axis 
during  the  feeding  operation, — all  combined. 

Id. 

32.  A  purchaser  may.  without  infringe- 
ment, replace  the  cam  which  moves  the  car- 
rier to  and  from  the  ciirved  needle,  and  tlie 
carrier  of  the  welt  guide,  in  the  Fowler  & 
Warren  patent  No.  560.705,  for  new  and 
improved  welt  guide  mechanism  for  sewing 
machines,  which  claims  the  welt  guide,  its 
holder,  a  carrier  for  the  welt  guide  holder, 
and  means  for  moving  the  holder  with  re- 
lation to  its  carrier  and  for  moving  the  car- 
rier to  and  from  the  curved  needle  to  cause 
a  point  in  the  welt  guide  to  move  in  the 
arc  in  which  the  curved  needle  moves, — all 
combined.  Id. 

33.  The  rights  of  a  purchaser  of  a  patent- 
ed machine  extend  to  repairing  or  restor- 
ing it  after  decay,  injury,  or  partial  destruc- 
tion, but  not  to  complete  oonstnietion  or 
production  over  again  of  the  patented  ar- 
ticle  as    a    whole    after   it   has    fulfilled    its 


purpose  and  has  been  practically  destroyed. 

Id. 
Warning. 

Injunction  against,  see  Injunction,  428,  429. 
34.  A  patentee  has  a  right  to  notify  per- 
sons using  his  device  of  his  claim,  and  to 
call  attention  to  the  fact  that,  by  selling 
or  using  it,  they  are  making  themselves 
liable  to  prosecution.  Kelley  v.  Ypsilanti 
Dress-Stay  Mfg.   Co.  44  Fed.   19,       10:  686 


VI.  Editorial    Notes. 

§  I.  Generally. 

Question   relating  to,   as   Federal    question. 

62:  538. 
Jurisdiction  over   cases   arising  under   pat- 
ent laws  of  Congress.      1 : 

314.* 
WTien  state  courts  have  jurisdiction  in  cas- 
es involving  patent  rights. 

1:  314.* 
As    to   administration    of   Federal    laws    in 

state      courts,      generally. 

48:  33. 
Prior  use  or  sale  of  invention  as  affecting 

right  to  patent.     1:  48.* 
Utility  of  invention.     5:  784.* 
Protection  of  right.     1 :  799.* 
For  combination.     12:  107.* 
Reliance    on   fraudulent    statements   aa    to. 

37:  613. 
Restraint      of    trade    in    patented    articles. 

22:  674. 
Contract  by   municipality  for  use  of.     18: 

45. 
Right    of    purchasers    to  sell  or  use,    free 

from   restrictions   affecting 

it     in     hands     of     vendor. 

55:  633. 
.Votes  for  patent  rights.     20:  605. 
Inspection  of  patent  records.    27:85. 
As  an  element  in  taxation  of  capital  stock 

of  corporation.     58:  564. 
Improper  use  of  word  "patent"  as  affecting 

validity       of       trademark. 

19:  54. 
§  2.  Infringement. 
Liability   of    officers   of   a    corporation    for. 

28:  423. 
[iiability  of  county   for.     39:  73. 
Damages  for,  as  affected  by  loss  of  profits. 

51:  801. 
Conclusiveness   of  testimony   of   experts   in 

patent  cases.     42:  770. 
§  3.  Power  of  state  to  restrict  or  regulate 

sale  or  enjoyment  of  patent  right. 
As  to  sales.     29:  786. 

Sales  of   patent  rights.     29:  786. 
Sales  of   patented  articles.     29:  790. 
Police     regulations     of    other    business     in 

which     patents     are     used. 
29:  792. 
Rostrif-ting  right  of  action  for  infringement. 

29:  791. 
Taxation    of    patent    rights.      29:  792;    57: 

57. 
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PATROL. 

Of   Strikers,   see    Conspiracy,    85-87;     Nui- 
sances, 02. 


PAUPERS. 

See  Poor  and  Poor  Laws. 


PAVEMENT. 


Contractor's   Bond   to   Keep   in    Repair,   soe 

Bonds,    15,    16. 
In  General,  see  Public  ImprovemenJ-s. 
Of  Wharf,   see   Wharves.    12,    13.     " 


PAVING  STONE, 

Warranty  of,  see  Sale,  71. 


PAWNBROKERS. 


Unreasonable  Search  of,  see  Constitutional 
Law,  1026. 

Judicial  Notice  as  to  Business  of,  see  Evi- 
dence,  139. 

License  of,  see  License,  85,  86,  145,  146,  152 

Municipal  Control  of,  see  Municipal  Corpo 
rations,   228,   229. 

Promise  to  Cancel  Mortgage  Inuring  to 
Benefit  of  Subsequent  Pawnee,  see 
Pledge  and   Collateral  Security,   31. 

Editorial    Notes. 
Municipal  regulation  of.     32:  117. 
Municipal   power  over  business   of,  as   nui- 
sance.   38:  657. 


PAYABLE. 

The  word  payable,  when  used  in  promis- 
sory notes  and  other  commercial  transac- 
tions, means  "to  be  paid,"  rather  than 
"which  may  be  paid."  Johnson  v.  Doolev, 
65  Ark.  71,  44  S.  W.  1032,  40:  74 


PAYMASTER. 

Editorial  Notes. 
Penalty  as  limit  of  liability  on  bond.     55: 
393. 


PAYMENT. 

I.  Medium  of;   Validity. 
IL  Time. 

III.  Place. 

IV.  Application. 

V.  Editorial  Notes. 

Accord  and  Satisfaction  by  Part  PnyituMit, 
see  Accord  and  Satisfaction,  6-13. 


■Recovery  Back  of  Payments  Made,  see  As- 
sumpsit, II.;  III."  §§  3,  4. 

Of  Depositor's  Check,  see  Banks,  IV.  a,  3; 
VITL  §§  10,  11. 

Of  Check,  Stopping  of,  by  Depositor,  see 
Banks,  129-132. 

By  Savings  Bank  to  Wrong  Person,  see 
Banks,  369-378. 

Presentation  of  Negotiable  Paper  for,  see 
Bills  and  Notes,  LV.;  VII.  §§  25-29; 
Checks,  II. ;  VI.  §  6. 

Of  Note,  see  Bills  and  Notes,  101,  193,  217, 
218,   284-288. 

Indorsement  of,  on  Note,  see  Bills  and 
Notes,    61,    218. 

Of  Municipal  Bonds,  see  Bonds,  III.  b,  7. 

Bv  Failure  to  Present  Check,  see  Checks, 
20. 

Duty  to  Give  Information  of,  see  Contracts, 
643. 

Effect  of  Agreement  to  Make,  see  Contracts, 
720. 

Of  Stock  Subscription,  see  Corporations,  V. 
b,  2.;   V.  f,  3. 

In  Condemnation  Proceedings,  see  Eminent 
Domain,  III.  d. 

Silence  as  Admission  of,  see  Est^^ppel,  165. 

Estoppel  by  Mistaken  Statement  as  to,  see 
Estoppel,   220. 

Receipt  of,  as  Estoppel,  see  Estoppel,  275, 
276. 

Presumption  and  Burden  of  Proof  as  to, 
see  Evidence,  II.   1,  XIII.   §   23. 

Parol  Proof  of,  see   Evidence,  769. 

Of  Insurance  Premium,  Sufficiency  of  Proof 
of,  see   Evidence,  2354. 

Of  Execution,  see  Execution.  11,  12. 

Satisfaction  of  Execution  as  Voluntary  Pay- 
ment, see  New  Trial,  64. 

Of  Claim  against  Decedent's  Estate,  see  Ex- 
ecutors and  Administrators,  144-147. 

By  Garnishee,  Effect  of,  see  Garnishment, 
IL  d. 

Guaranty  of,  see  Guaranty. 

Uonewal  as,  see  Guaranty,  29. 

Of  Part  of  Insurance  Before  Total  Loss 
Known,  see*  Insurance,  1249. 

Of  Judgment,  see  Judgment,  V.,  and  also 
infra,  V.   §  6. 

As  Affecting  Limitation  of  Action,  see  Limi- 
tation of  Actions,  IV.  c;    V.    §   11. 

Mandamus  to  Compel,  see  Mandamus,  I.  d, 
2;    IIL    §   3. 

Of  Employee's  Wages,  see  Master  and  Serv- 
ant, L   c;   V.   §   7. 

Of  Militia,  see  Militia,  4,  5. 

>fovation,   see    Novation. 

Pleading  as  to,  see  Pleading,  190. 

Plea  of,  see   Pleading,  232,   233. 

Necessity  of  Pleading,  see  Pleading,  497. 

Application  to  Existing  Contract  of  Statute 
as   to,  see   Statutes,   538. 

Subrogation  for,  see  Subrogation. 

Of  Taxes,  see  Taxes,  III.  g;  III.  h;  VI.  $ 
26. 

Into  Court,  see  Tender,  2,  10,  11. 

As  Condition  of  Cutting  Timber,  see  Tim- 
ber, 5. 

Question  for  Jury  as  to,  see  Trial,  206,  212. 

Finding   as   to,   see   Trial,   877. 

Of  Usurious  Interest,  see  Usury,  34. 

Of  Legacy,  see  Wills,  III.  h;   V.  §  32. 
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I.  Medium  of;  Validity. 

fnvalid  Law  as  to,  see  Constitutional  I^iw, 
816. 

Of  Employee,  Due  Process  as  to,  see  Con- 
stitutional   Law,    724-727. 

For  Editorial  Notes,  see   infra,  V.   §  2. 

Medium  of,  Generally.^ 

To  Employee,  Restrictions  on,  see  Constitu 

tional   Law,  553-555,  557,  558;    Master 

and   Servant,  I.  c. 
Contract   as   to   Medium,   see  Money,   4,   5. 
Payment  in  Money,  see  Money. 
For  Editorial  Notes,  see  infra,  V.  §§2,  7. 

1.  Money  is  always  demandable  as  the  or- 
dinary medium  of  payment  when  there  is 
no  agreement  providing  for  payment  in 
property,  as  well  as  where  there  is  such  an 
agreement,  but  no  tender  by  the  debtor. 
Farmers  Loan  &  T.  Co.  v.  Canada  &  St. 
L.  R.  Co.  127  Ind.  250,  26  N.  E.  784,  11:  740 
Payable  in  bonds  or  stock. 

In  Certificates  of  Stock,  see  Batiks,  40. 
See   also    infra,   51. 

2.  A  note  "payable"  in  specified  bonds  at 
par  does  not  become  payable  in  money  on 
the  failure  of  the  maker  to  pay  or  tender 
the  bonds  on  the  day  the  note  is  due,  since 
it  does  not  give  him  the  mere  privilege  or 
option  to  pay  in  bonds,  but  makes  a  positive 
and  absolute  promise  to  pay  in  the  specific 
funds  named.  Johnson  v.  Dooley,  65  Ark. 
71,  44  S.  W.  1032,  40:  74 

3.  Failure  to  pay  a  debt  in  stock  when 
stock  was  due  and  demanded  makes  the  en- 
tire demand  due  in  money.  Oriental  Hotel 
Co.  V.  Griffiths,  88  Tex.  574,  33  S.  W.  652, 

30:  705 
Validity  generally. 

4.  A  note  held  by  a  wife  against  her  hus- 
band for  money  loaned  is  not,  as  matter 
of  law,  satisfied  by  payments  of  a  greater 
amount  by  him  upon  land  purchased  by  her 
in  her  own  name,  if  she  is  not  shown  to 
have  known  of  the  paymepts  or  to  have 
accepted  them  as  a  satisfaction  of  the  note. 
Feder  v.  Ervin  (Tenn.  Ch.  App.)  38  S.  VV. 
446,  36:  335 

5.  Any  advancement  of  money  by  an  in- 
surer to  the  assured  for  the  loss  of  property 
in  possession  of  a  bailee  who  had  failed  to 
comply  with  his  agreement  to  procure  in- 
surance on  it,  which  recognizes  the  insurer's 
liability  for  the  loss,  constitutes  a  pay- 
ment so  as  to  prevent  a  recovery  for  the 
bailee's  failure  to  procure  insurance,  wheth- 
er the  advancement  was  a  loan  to  be  re- 
paid upon  recovery  from  the  bailee,  or  was 
borrowed  from  a  third  person  on  the  insur- 
er's credit,  or  was  provided  for  in  the  in- 
surance contract.  Deming  v.  Merchants' 
Cotton -Press  &  S.  Co.  90  Tenn.  306,  17  S. 
W.  89,  13:  518 
In  bad  money. 

For  Editorial  Notes,  see  infra,  V.  §  2. 

6.  Payment  in  forged  paper,  spurious 
bills,  or  in  base  coin  is  void,  and  leaves  the 
original  debt  in  full  force  and  effect  where 
there  has  been  no  fraud  or  improper  con- 
duct on  the  part  of  the  party  receiving 
such  payment,  whether  the  payment  is  for 


an  antecedent  debt,  or  for  payment  of 
goods,  or  other  present  consideration.  First 
Nat.  Bank  v.  Buchanan.  87  Tenn.  32,  9  S. 
VV.  202,  10  Am.  St.  Rep.  617,  1:  199 

Confederate  money. 
For  Editorial  Notes,  sec   infra,  V.    §   2. 

7.  A  payment  of  a  debt  or  judgment  dur- 
ing the  Rebellion  in  confederate  money,  was 
valid  and  settled  the  debt  or  judgment  in 
full  where  it  was  accepted.  Hendry  v.  Ben- 
lisa,  37  Fla.  609,  20  So.  800,  34:283 
By  note. 

Presumption  as  to,  see  Evidence,  738. 
Question  for  Jury  as  to,  see  Trial,  212. 

8.  Where  the  purchaser's  negotiable  prom- 
issory note  was  received  for  goods,  it  was 
prima  facie  an  extinguishment  of  the  ac- 
count. Thompson  v.  Peck,  115  Ind.  512.  18 
N.    E.   16,  1:  201 

9.  A  promissory  note  given  by  the  trustees 
and  officers  of  a  church,  and  a  suit  thereon 
prosecuted  to  judgment  against  the  makers, 
will  not  necessarily  extinguish  a  debt  of  the 
church  for  which  it  was  given.  The  question 
of  fact  whether  it  was  given  in  payment,  or 
as  collateral  only,  remains  open.  Lyons  v. 
Planters'  Loan  &  Sav.  Bank,  86  Ga.  485, 
12   S.   E.   882,  12:  155 

10.  The^ cancelation  of  an  indebtedness  and 
substitution  for  it  of  a  new  contract  are 
not  shown  by  the  taking  of  notes  for  its 
amount  secured  by  mortgage,  although  the 
notes  are  payable  at  different  future  dates, 
and  the  mortgage  provides  for  future  in- 
debtedness, if  an  intention  to  cancel  is  not 
directly  shown,  and  there  were  no  sul)8e- 
quent  dealings,  while  the  entire  indebted- 
ness was  to  become  payable  at  once  on  de- 
fault as  to  any  instalment.  Dempsev  v, 
Pforzheimer,   86   Mich.   652,  49   N.   W.  '465, 

13:  388 
By  draft. 

11.  One  who  take-i  a  bank  draft  in  pay- 
ment before  the  bank  ceases  business,  al- 
though after  it  was  in  fact  insolvent,  where 
both  parties  act  in  good  faith,  must  bear 
the  loss,  and  cannot  recover  therefor  from 
the  person  from  whom  he  received  it.  Hall 
V.   Stevens,   116   N.   Y.  201,  22  N.  E.  374, 

5:  802 

12.  An  expressed  preference  for  currency 
is  not  sufficient  to  show  that  a  draft  is 
not  accepted  in  payment,  where  it  is  ac- 
tually received,  and  no  objection  is  made 
to  the  draft  as  such.  Id. 
By  check. 

Of  Paper  Received  for  Collection,  see  Banks, 
271. 

I']ffect  of  Delay  in  Presenting  Check  taken  in 
Payment  of  Other  Check,  see  Checks, 
22-25. 

Of  Special  Partner's  Contribution,  see  Part- 
nership,  155. 

Parol  Evidence  as  to,  see  Evidence,  1092. 

See  also  Banks,  231-238,  298. 

For   Editorial  Notes,   see   infra,  V.   §  8. 

13.  A  check  may  be  given  and  received 
in  absolute  discharge  of  a  debt,  where  the 
parties  so  agree.  National  Park  Bank  v. 
Levy.  17  R.  L  746,  24  Atl.  777,  19:  475 

14.  A  check  taken  for  an  antecedent  debt 
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is  conditional  payment  only,  in  the  absence 
of  an  agreement  to  the  contrary.  Carroll 
V.  Sweet,  128  N.  Y.  19,  27  N.  E.  763,    13:  43 

15.  A  check  on  a  bank  is  payment  only 
when  the  money  is  received  on  it;  and  no 
presumption  that  a  creditor  takes  a  check 
in  absolute  payment  arises  from  the  mere 
fact  that  he  accepts  it  from  his  debtor. 
National  Bank  of  Commerce  v.  Chicago,  B. 
&  N.  R.  Co.  44  Minn.  224,  46  N.  W.  342, 
560,  9:263 

16.  Payment  by  check  by  a  purchaser  of 
goods  sold  for  cash  on  delivery  is  only  con- 
ditional, and  if  the  check  is  dishonored  the 
vendor  may  retake  the  goods,  even  from  an 
innocent  subpurchaser  for  value,  unless  he 
is  estopped  by  negligence  or  laches.  Id. 

17.  A  receipt  for  $1,000  according  to  the 
conditions  of  a  certain  letter  which  consti 
tuted  a  subscription,  including  a  promise,  on 
a  certain  contingency,  to  repay  wie  money, 
conclusively  shows  that  a  check  for  which 
the  receipt  was  given  was  received  as  pay 
ment  of  the  subscription.  La  Fayette  Coun- 
ty Monument  Corp.  v.  Magoon,  73  Wis.  027, 
42  N.   W.  17,  3:  701 

18.  The  acceptance  by  a  creditor  of  a  cer- 
tified check  from  his  debtor  does  not  ipso 
facto  constitute  a  payment  of  the  debt. 
Born  v.  First  Nat.  Bank,  123  Ind.  78,  24 
N.  E.  173,  7:  442 

19.  The  indorsement  of  the  check  of  an- 
other to  a  creditor  in  settlement  of  notes 
and  an  account,  accompanied  by  a  surrender 
of  the  notes  and  a  receipt  in  full  of  the  ac- 
count, will  be  regarded  as  payment,  in  the 
absence  of  any  agreement  to  the  contrary. 
Kirkpatrick  v.  Puryear,  93  Tenn.  409,  24 
S.  W.   1130,  22:  785 

20.  The  extinguishment  of  the  liability  of 
an  indorser  of  a  check  by  failure  to  present 
it  until  after  the  bank  has  failed  extinguish- 
es his  liability  also  on  an  indebtedness  for 
payment  of  which  the  check  was  indorsed. 

Id. 
From   money   of   debtor's    principal. 

21.  Good  faith  in  receiving  payment  of  a 
debt,  with  notice  that  the  money  belongs  to 
the  debtor's  principal,  will  not  relieve  the 
creditor  from  liability  to  refund  it  to  the 
principal  if  the  agent  had  no  authority  to 
use  it  for  such  payment.  Gerard  v.  Mc- 
Cormick,  130  N.  Y.  261,  29  N.  E.  115,    14:  234 

22.  The  words  "Agt.  Glass  Buildings." 
added  to  the  signature  to  a  check,  are 
enough  to  put  one  who  receives  it  in  pay- 
ment of  a  debt  from  the  signer  on  inipiiry 
as  to  his  authority  to  use  the  fund  for  sucli 
payment.  Id. 
By  mortgage. 

23.  Collection  of  a  mortgage  loan  so  as 
to  bind  the  owner  of  the  mortgage  is  not 
effected  by  a  mortgage  company  having  au- 
thority to  make  the  collection,  if  it  takes  a 
new  mortgage  in  the  place  of  the  old  one, 
sends  it  to  a  third  person  in  satisfaction  of 
its  old  debt  to  him,  and  transfers  his  claim 
upon  it  to  the  credit  of  the  owner  of  the 
mortgage.  Brooke  v.  Struthers,  110  Mich. 
562,  68   N.   W.  272,  35:  530 


By  third  person. 

Of  Note  by  Agent  of  Maker,  ^ee  Bills  aiul 

Notes,  101. 
See   also  supra,   19. 
For  Editorial  Notes,  sec  infra,  V.  §  4. 

24.  Payment  of  a  debt  by  a  stranger  dis- 
charges the  debt  so  far  as  the  creditor  is 
concerned  if  he  accepts  it,  and  also  as  to 
the  debtor  if  he  ratifies  it.  Crun;lish  v.  Cen- 
tral Improv.  Co.  38  W.  Va.  390,  18  S.  E, 
456,  23:  120 

25.  Payment  by  a  third  person,  accepted 
by  the  creditor  in  satisfaction  of  the  debt, 
is  a  defense  to  a  person  sued  for  the  pur- 
chase price  of  articles.  Gray  v.  Herman, 
75  Wis.  453,  44  N.  W.  248,  6:  6!)1 

26.  Payments  by  a  second  mortgagee,  who 
is  under  no  obligation  to  pay  the  debt  se- 
cured by  the  first  mortgage,  of  the  interest 
and  a  portion  of  the  principal  tjiereof,  un- 
der an  agreement  with  the  first  mortgagee 
that  such  payments  shall  not  operate  as  a 
payment  of  any  part  of  the  principal  or 
interest  of  the  mortgage,  will  not  to  any 
extent  effect  a  satisfaction  of  the  amount 
secured  by  the  mortgage  in  favor  of  the 
mortgagor  or  persons  guaranteeing  the  pay- 
ment of  interest  thereon.  King  v.  Bates, 
149  Mass.  73,  21  N.  E.  237,  4:  268 
To  whom. 

Embezzlement  by  Agent  Receiving  Payment, 
see  Principal  and  Agent,  69. 

Estoppel  to  Deny  Agency  to  Collect  Prin- 
cipal, see   Estoppel,  232. 

To  Foreign  Executors,  see  Executors  and 
Administrators,  39. 

To  Principal  Contractor,  Effect  on  Sub-con- 
tractor's Lien,  see  Mechanics'  Liens,  93- 
99. 

See  also  Principal  and  Agent,  30. 

For  Editorial   Notes,  see   infra,  V.    §   3. 

27.  The  maker  of  a  negotiable  instru- 
ment, although  not  notified  of  its  transfer, 
makes  payment  to  the  original  creditor  at 
his  own  risk.  Hollinshead  v.  Globe  Invest. 
Co.  8  N.  D.  35,  77  N.  W.  89,  42:  659 

28.  Payments  made  on  a  note  to  one  who 
has  previously  transferred  it,  although  after 
maturity,  and  who  does  not  have  it  in  his 
possession,  are  invalid  as  against  the  holder. 
Kernohan  v.  Durham,  48  Ohio  St.  1,  26  N. 
E.  982,  12:  41 

29.  The  maker  of  a  negotiable  note  se- 
cured by  mortgage  cannot  discharge  his  lia- 
bility by  payment  to  one  not  the  holder  or 
authorized  by  the  holder  to  receive  payment. 
Wilson  V.  Campbell,  110  Mich.  580,  68  N. 
W.  278,  35:  544 

30.  Payment  of  a  negotiable  note  to  an 
agent  who  has  possession  of  it  and  to  whom 
it  is  indorsed  for  collection  will  discharge 
the  debt,  although  it  is  made  after  the 
death  of  the  principal,  if  it  is  paid  without 
notice  of  his  death.  Deweese  v.  Muff,  57 
Neb.  17,  77  N.  W.  361,  42:  789 

31.  The  fact  that  a  note  is  made  payable 
at  a  designated  place  does  not  authorize 
the  person  in  charge  to  receive  the  money, 
unless  the  note  has  been  deposited  with 
him.  Hollinshead  v.  Globe  Invest.*  Co.  8 
N.  D.  35.  77  N.   W.  89,  42:  659 

;^la.  Where  one  has  placed  his  agent  for 
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the  investment  of  money  in  notes  and  mort- 
gages in  sucjh  a  situation  that  persons  of 
ordinary  prudence  and  acquainted  with  busi- 
ness usages  would  be  justified  in  regarding 
such  agent  as  having  full  authority  with 
reference  to  the  extension,  collection,  etc., 
of  such  notes  and  mortgages,  payment  to 
such  agent  will  be  deemed  payment  to  the 
principal.  Harrison  Nat.  I'ank  v.  Austin, 
65   Neb.   632,  91   N.  W.  540,  59:  294 

32.  That  a  party  to  whom  money  due  an- 
other is  paid  is  not  in  possession  of  the 
evidences  of  the  indebtedness  is  not  con- 
clusive of  the  question  of  authority  to  make 
the  collection,  but  such  authority  may  be 
inferred  from  the  fact  that  similar  acts, 
through  a  series  of  transactions  relating  to 
a  like  business,  have  been  uniformly  ratified 
by  the  creditor.  Jd. 

33.  Implied  authority  from  an  agent  to 
a  subagent  to  collect  the  principal  of  a 
mortgage  does  not  appear  where  tue  latter 
does  not  have  possession  of  the  securities, 
although  he  has  made  some  collections  of 
interest  and  principal  on  diflferent  loans,  and 
lias  express  authority  to  collect  the  overdue 
interest  on  the  mortgage  in  question,  and 
has  begun  foreclosure  proceedings  on  that 
as  well  as  other  mortgages.  Kohl  v.  Beach, 
107  Wis.  409,  83  N.  W.  657,  50:  600 

34.  Payment  of  a  mortgage  to  a  sub- 
agent  who  did  not  have  possession  of  thi.^ 
mortgage  or  the  note  secured  by  it,  or  any 
express  authority  to  make  the  collection, 
but  who  had  previously  collected  interest 
thereon,  and  had  caused  a  foreclosure  suit 
to  be  started  for  default,  does  not  bind 
the  mortgagee,  who  held  possession  of  the 
securities,  on  the  ground  that  he  had  im- 
pliedly authorized  the  appointment  of  the 
subagent,  where  money  in  large  amounts 
was  furnished  to  his  agent  to  be  loaned  at 
the  agent's  discretion  and  on  his  personal 
promise  to  repay  it.  Td 

35.  A  mortgage  company  is  not,  by  mere 
force  of  the  fact  that  the  owner  of  a  mort 
gage  is  one  of  its  stockholders,  constituted 
his  agent  for  the  collection  of  the  mortg.age. 
Wilson  V.  Campbell,  110  Mich.  580,  68  N. 
W.  278,  35:  544 


See    also    supra,   81. 

For  Editorial  Notes,  see  infra,  V.  §§  1,  7. 

37.  Refusal  to  receive  payment  offered  at 
a  place  other  than  the  stipulated  place  of 
payment,  except  upon  certain  conditions,  is 
an  implied  waiver  of  the  right  to  have  the 
payment  made  in  the  place  agreed  on.  Union 
Mut.  L.  Ins.  Co.  V.  Union  Mills  Plaster  Co. 
37  Fed.  286,  3:  90 


XL  Time. 

Of  Annuity,  see  Annuities,  3,  4 
Impairing  Obligation  of  Contract  by  Clian- 
ging,    see    Constitutional    Law,    1203. 

For   Editorial   Notes,   see   infra.   V.   §   7. 

36.  Money  is  payable  immedi.itoly  under 
a  contract  for  its  payment  which  does  not 
specify  any  time  for  payment.  JSnulford. 
K.  &  C.  R.  Co.  V.  New  York,  I,.  E.  &  W. 
R.  Co.  123  N.  Y.  316,  25  N.  E.  40:),       11:  IIG 


III.  Place. 

Of  Municipal  Bonds,  see  Bonds,  1G7. 
On  Mortgage  to  Loan  Association,  see  Build 
ing  and  Loan  Associations,  17,  75. 


IV.  Application. 

Application  of  Deposit  by  Bank,  see  Banks 

IV.   a,  2. 
See  also  supra,  4. 
For   Editorial   Notes,  see  infra,  V.   §   5. 

38.  A  direction  by  the  maker  of  notes  to 
an  agent  to  apply  money  in  his  hands  to 
the  payment  of  the  notes,  which  the  agent 
holds  as  agent  for  the  payee,  does  not  of  it- 
self constitute  or  have  the  effect  of  such  an 
application  of  the  money.  Moore  v.  Nor- 
man, 52  Minn.  83,  53  N.  W.  809,         18:  359 

39.  An  indorsement  reading,  "Received  on 
the  within  notes,"  written  on  the  back  of  a 
sheet  on  the  face  of  which  several  notes  of 
the  same  date  are  written,  is  to  be  treated 
as  an  application  of  payment  upon  all  the 
notes,  no  matter  whether  the  writing  ex- 
tends over  the  back  of  more  than  one  of  the 
notes,  or  not,  provided  the  payment  was  so 
made  as  to  justify  such  an  application. 
Sanborn  v.  Cole,  63  Vt.  590,  22  Atl.  716, 

14:  208 

40.  A  debtor's  forgetful  ness  of  the  number 
of  notes  given  to  his  creditor,  and  his  conse- 
quent belief  that  there  are  only  three,  in- 
stead of  five,  will  not  prevent  application  of 
a  payment  made  by  him  without  direction, 
upon   all    the   notes.  ,  Id. 

41.  The  debtor's  blindness  does  not  en- 
title him  to  any  special  protection  in  re- 
spect to  the  application  of  a  general  pay- 
ment on  notes,  one  of  which  is  barred,  in 
the  absence  of  any  fraud  or  concealment 
by  the  creditor.  Id. 

42.  Moneys  arising  from  the  s:ile  of  lands 
on   foreclosure  come   into  the  hands  of  the 

I  creditor  as  a  payment  made  by  the  law, 
which  the  law  will  therefore  apply  as  shall 

I  be  just  and  equitable,  in  the  absence  of  di- 
rections already  made  in  the  security  it- 
self executed  by  the  debtor.  Orleans  Coun- 
ty Nat.  Bank  v.  Moore,  112  N.  Y.  543,  20 
N.  E.  357,  3:  302 

43.  Where  a  mortgage  is  gjven  as  collat- 
eral security  for  two  promissory  notes  and 
a  draft,  on  two  of  which  the  mortgagor 
was  the  principal  debtor,  and  on  the  other 
of  which  he  was  simply  an  indorser,  while 
the  maker  was  the  principal  debtor,  the 
proceeds  of  a  foreclosure  sale  will  be  ap- 
plied pro  rata  on  the  different  obligations, 
if  there  is  no  condition  in  the  mortgage 
as  to  their  application.  Id. 
As  to  secured  claims. 

See   also   infra,   51. 

44.  The  application  of  payments  should  be 
made  by  the  law  so  as  to  preserve  a  home- 
stead right  of  the  debtor,  where  neither  par- 
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cy  has  directed  the  application  of  the  pay- 
ments, and  a  part  of  the  indebtedness,  which 
is  an  entire  unsecured  claim,  was  created 
l^efore  the  property  constituting  tlie  home- 
stead became  exempt.  First  Nat.  Bank  v. 
Hollings worth,  78  Iowa,  575,  4^  N.  W.  53(), 

6:  92 

45.  No  part  of  a  debt  is  secured,  within 
the  meaning  of  the  law  wi-th  reference  to 
the  application  of  payments,  because  of  the 
fact  that  a  part  of  the  debt  was  created 
before  the  homestead  of  the  debtor  became 
exempt.  Id. 

46.  Where  a  wife  joined  her  husband  in 
a  mortgage  of  both  real  and  personal  prop- 
erty belonging  to  him,  to  secure  his  debts, 
and  he  subsequently  gave  a  second  mort- 
gage covering  the  same  and  other  personal 
property,  to  secure  a  second  note,  the  pro- 
ceeds of  a  part  of  the  personal  property 
sold  by  the  mortgagee,  as  to  the^ap plication 
of  which  no  directions  were  given,  must  be 
applied  by  the  mortgagee  on  the  first  mort- 
gage, in  exoneration  of  the  wife's  inchoate 
dower  interest.  Gore  v.  Townsend,  105  N. 
C.  228,  11  S.  E.  160,  8:  443 
On  unlawful  interest. 

47.  A  general  payment  cannot  be  applied 
by  a  national  bank  to  interest  which  has 
been  forfeited  by  taking  unlawful  discount. 
Danforth  v.  National  State  Bank,  3  U.  S. 
App.  7,  1  C.  C.  A.  62,  48  Fed.  271,     17:  622 

48.  The  maker  of  a  note  carrying  interest 
at  a  usurious  rate  will  not  be  held  to  have 
intended  a  general  payment  to  be  applied 
on  interest  merely  because  the  payment  was 
so  applied  on  the  books  of  the  bank  without 
his  knowledge.  Second  Nat.  Bank  v.  Fitz- 
patrick.  111  Ky.  228,  63  S.  W.  459,    62:  599 

49.  A  payment  by  a  borrower  at  the  time 
of  executing  a  note  to  a  national  bank  to 
take  up  one  on  which  illegal  interest  was 
charged,  which  was  not  specifically  appro- 
priated by  the  parties  to  interest,  will  not, 
in  view  of  the  provision  of  U.  S.  Rev.  Stat. 
§  6198,  U.  S.  Comp.  Stat.  1901,  p.  3493, 
forfeiting  illegal  interest  reserved  by  a  na- 
tional bank,  be  so  appropriated  by  law  for 
the  purpose  of  creating  a  right  of  action  to 
recover  double  the  amount  of  interest  paid. 
Citizens'  Nat.  Bank  v.  (ientry,  111  Ky.  206, 
03  S.  W.  454,  757,  56:  673 
Of  partial  payment. 

Effect  of,  on  Limitation  of  Action,  see  Lim- 
itation of  Actions,  251. 

50.  So  much  of  a  partial  payment,  before 
its  maturity,  upon  a  note  which  gives  the 
right  to  pay  at  any  time,  will,  in  the  ab- 
sence of  any  application  of  the  parties  at 
the  time,  be  applied  in  reduction  of  prin- 
cipal as  will,  together  with  interest  on  it- 
self at  the  agreed  rate  from  the  date  of 
the  note  to  the  date  of  the  payment,  amount 
to  the  sum  paid,  and  the  balance  will  be 
applied  in  reduction  of  interest;  at  least 
this  course  is  as  favorable  to  the  maker  as 
he  can  demand.  Jacobs  v.  Ballenger,  130 
Ind.  231,  39  N.  E.  782,  15:  lOO 

51.  Payment  in  bonds  under  a  contract  by 
an  embarrassed  railroad  contrnetor  to  pay 
a  construction  company  for  completing  the 


contract  $1  for  each  $1  expended  and  an 
equal  amount  in  bonds  of  the  railroad  com- 
pany, which  were  worth  about  40  per  cent 
of  their  face  value  when  the  contract  was 
made,  and  greatly  depreciated  thereafter, 
will  be  applied  ratably  on  the  lienable  and 
nonlienable  expenditures,  and  the  part  ap- 
plicable to  the  former,  like  other  payments 
to  subcontractors,  will  be  applied  on  the  ex- 
cess of  the  claim  over  the  security  of  the 
subcontractor's  lien.  Richmond  &  I.  Const. 
Co.  V.  Richmond,  N.  I.  &  B.  R.  Co.  31  U.  S. 
App.    704,    15   C.   0.   A.   289,   68   Fed.    105, 

34;  625 

52.  Partial  payments  to  a  subcontractor 
by  the  principal  contractor  should  be  ap- 
plied on  that  portion  of  the  olaini  which 
may  not  be  covered  by  the  subcontractor's 
lien,  for  the  purpose  of  fixing  the  amount 
of  the  lien.  Central  Trust  Co.  v.  Richmond, 
N.  I.  &  B.  R.  Co.  15  C.  C.  A.  273,  31  U. 
S.  App.  675,  68  Fed.  90,  41 :  458 

53.  Payments  made  according  to  stipula- 
tion, of  90  per  cent  of  the  estimates,  which 
are  subject  to  correction,  of  the  amount 
due  under  a  contract  to  a  subcontractor,  do 
not  absolutely  discharge  90  per  cent  of  the 
liability  for  vvorK  done  up  to  that  time, 
so  as  to  prevent  a  subcontractor's  lien  there- 
for, but  are  to  be  applied  merely  as  par- 
tial payments  on  what  is  due  the  subcon- 
tractor. Id. 

54.  Money  paid  on  account  under  a  tax 
assessment,  which  is  not  applied  by  either 
party  to  any  particular  part  of  the  in- 
debtedness, should  be  applied  as  the  justice 
of  the  case  may  require.  Union  School 
Dist.    V.   Bishop,  76  Conn.   695,   58  Atl.    13, 

CO:  989 


V.  l'!ditorial  Notes, 

§  I.  Generally. 

Banking  customs  as  to.     21:  440. 

Making  negotiable  paper  payable  at  bank 
as  authority  to  bank  to 
pay  same.     9:560.* 

What  constitutes  payment  of  usurious  in- 
terest to  national  bank. 
56:  702. 

Effect  of  judgment  against  garnishee  to 
merge  or  satisfy  liability 
of  principal  debtor.  47: 
131. 

Receipt  as  evidence  of  payment  as  against 
third    parties.      29:  737. 

Necessity  of  notice  of  default  to  bind  guar- 
antor of  payment  of  note. 
20:  261. 

Accord  and  satisfaction  by  part  payment. 
20:  785. 

Of  existing  debt  as  consideration  for  new 
promise.     34:  33. 

Presumption  of,  from  lapse  of  tisne.  1: 
628.' 

Presumption  of  p.iyment  of  mortgage  from 
lapse  of  time.     1 :  346.' 

Presumption  of  payment  of  judgment  from 
lapse  of  time.     10:  454* 

When   involuntary;    protest.      9:  632.* 
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§  2.  Medium  of. 

Tender  of  old,  worn,  or  mutilated  coin.     33: 

824. 
In  forged  paper  or  base  coin.    1:  199.* 
Special   contracts  and   obligations  to   make 
payment  in  gold  or  silver. 
29:  512. 
Form  of  judgment  and  procedure  in  case  of 
liability  to  make  payment 
in  coin.     29:  593. 
Note  payable  in  foreign  money.     20:  481. 
Injunction   against   enforcing   contracts   for 
Confederate     money.       48: 
843. 
Award  on  contract  for  Confederate  money. 

58:  183. 
Judicial   notice  of   facts  in   relation  to  cir- 
culating       medium.  4: 
42.* 
§  3.  To  agent. 

What  agent  can  accept.     2:  492.* 
Authority  of  traveling  salesman  to  receive 

payment.     18:  663. 
§  4.  By  third  person. 

Effect  to  create  an  equitable  lien.     9:  173.* 
The  effect  of  payment  of  a  debt  by  a  vol- 
unteer or   stranger  to   the 
original   undertaking.     23: 
120. 
Extinguishment.     23:  120. 
Contrary  doctrine.     23:  121. 
Necessity    of    ratification.      23:  122. 
Question   of  intention.     23:  123. 
Right  of  action.     23:  123. 
As  to  bills  and  notes.     23:  124. 
Subrogation.     23:  124. 

General  doctrine.    23:  124. 
Payment  for  protection.     23:  127. 
By  special  agreement.     23:  127. 
Fraud.     23:  129. 
As  against  executors,  etc.     23:  129. 
Judgment  debt.     23:  130. 
Purchase    money    lien.     23:  130. 
Mortgage   debt.     23:  131. 
Creditor  of  wife.     23:  132. 
Effect  of  part  payment.     20:  794. 
Promise  to  repay  third  person.     53:  372. 
§  5.  Application  of. 
Generally.     12:  712.* 

As    between    principal    and    interest    when 

made   before  due.     15:  169. 

To  national  bank  as   affecting   question  of 

usury.     56:  701. 
Of  taxes  as  affecting  validity  of  tax   sale. 

20:  488. 
Right  to  apply  payments  made  on  stock  in 
building  and  loan  associa- 
tion upon  mortgage  given 
for  a  loan  by  the  same 
member.  29:  120. 
§  6.  Judgment. 

Payment  of,   by   volunteer.     23:  130. 
Presumption  of  payment  of,  from  lapse   of 

time.  10:  4.54.* 
Extinction  of  judgment  against  principals 
by  sureties'  payment.  68: 
513. 
Payment  after  judgment  as  ground  of  in- 
junction against  judg- 
ment.    30:  563. 


Payment  before  judgment  as  ground  of  in- 
junction against  judg- 
ment.    31:  770. 

Right  of  alleged  fraudulent  grantee  of 
judgment  debtor  to  show 
payment  of  claim  on  which 
judgment    based.      67:  599. 

§  7.  Contemporaneous  agreement  as  to  pay- 
ment of  note. 

As  to  mode  of  payment.     43:  459. 

As  to  medium  of  payment.    43:  458. 

As  to  place  of  payment.    43:  458. 

As  to  time  of  payment.     43-:  456. 

As  to  amount  to  be  paid.     43:  460. 

That  payment  of  note  is  to  be  conditional. 
43:  453. 

§  8.  Checks. 

Payment  by  check.     7:  442;*  9:  263.* 

Garnishment  of  debt  after  delivery  of  check 
in  payment.     19:  475. 

Accepting    something   besides    money    from 

bank    as    a    discharge     of 

drawer  of  check.     25:  200. 

Right  to  stop  payment  of  check.    30:  845. 

Liability  for  accepting  check  from  agent  or 
fiduciary  in  payment  of 
his  own  debt.    52:  790. 


PEACE   OFFICER. 


See  Marshal. 


PEACHES. 

Cotenancy  in,  see  Cotenancy,  9. 
Levy  on,  see  Levy  and  Seizure,  24. 
Liability  for  Wrongful  Levy  on,  see  Bone  3, 
65. 


PEACH   TREES. 


Police  Power  to  Protect,  see  Constitutional 
Law,  972. 

Validity  of  Contract  for  Interest  in  Crops 
from,  see  Contracts,  373. 

Judicial  Notice  of  Diseases  of,  see  Evi- 
dence,   119. 

Opinion  Evidence  as  to  Disease  of,  see  Evi- 
dence,   1432. 

Contract  for  Raising,  see  Homestead.  5(1. 


PECUNIARY  CONDITION. 

I<]vidence  as  to,  see  Evidence,  XI.  g, 


PEDDLERS. 


Power  to  Prohibit  on  Camp  Meeting 
Grounds,  see  Camp  Meeting  Associa- 
tions, 3. 

Interstate  Business  of,  see  Commerce,  IV.  c. 
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Class  Legislation   as   to,   see   Constitutional 

Law,  472-485. 
Judicial    Question    as    to    License    of,    see 

Courts,  173. 
Enforcing  License  Tax  on,  by  Imprisonment, 

see  Imprisonment,  3. 
As  Guest  at  Inn,  see  Innkeepers,  11,  12. 
License    of    Generally,    see    License,    75-83, 

120-127,  15G-161. 

1.  The  right  of  "acquiring,  possessing,  and 
protecting  property,"  given  by  the  Penn- 
sylvania Constitution,  does  not  include  the 
right  to  sell  goods  as  a  peddler,  when  that 
is  prohibited  by  statute.  Com.  v.  Gardner, 
133  Pa.  284,  19  Atl.  550,  ^  7:  6(iC 

2!  The  business  of  a  liawker  cfr  peddler  is 
so  far  a  legitimate  and  moral  business  that 
the  legislature  can  regulate  it  only  for  the 
purpose  of  preventing  it  from  becoming  a 
nuisance.  State  ex  rel.  Luria  v.  Wagener, 
69  Minn.  206,  72  N.  W.  67,  38:  677 

Who  are. 

3.  One  engaged  in  going  personally  from 
house  to  house,  and  selling  chairs  and  deliv- 
ering them  at  the  time  of  the  sale,  is  a 
peddler  within  an  ordinance  reouiring  ped- 
dlers to  obtain  a  license.  South  Bend  v. 
Martin,  142  Ind.  31,  41  N.  E.  315,     29:531 

4.  A  person  selling  and  delivering  goods 
from  house  to  house,  being  included  in  the 
description  of  a  "peddler,"  in  a  legislative 
act,  is  not  taken  out  of  it  by  tlie  fact  that 
he  is  paid  only  by  a  salary.  Re  Wilson,  8 
Mackey,  341,  12:  624 

5.  One  whose  vocation  is  to  go  from  place 
to  place  with  a  sample  stove  carried  upon  a 
wagon,  exhibiting  the  sample  and  procuring 
orders  to  be  filled 'by  his  employers  through 
their  agents,' is  a  peddler,  within  the  mean- 
ing of  Ga.  Code,  §  1631,  requiring  a  license 
of  "every  peddler  or  itinerant  trader  by 
sample  or  otherwise."  Wrought  Iron  Range 
Co.  V.  Johnson,  3  Inters.  Com.  Rep.  146, 
84  Ga.  754,  11  S.  E.  233,  8:  273 

6.  Canvassers  for  books  are  rot  hawkers 
or  peddlers,  within  the  meaning  of  a  statute 
which  gives  municipal  corporations  power  to 
compel  hawkers  and  peddlers  to  obtain  a 
license.  Emmons  v.  I^wistown,  132  111.  380, 
24  N.  E.  58,  8:  328 

7.  A  peddler  within  a  legislative  descrip- 
tion which  includes  those  who  sell  and  de- 
liver wares  from  bouse  to  house,  need  not 
be  personally  interested  in  the  sales,  but 
may  work  on  a  salary.  Re  Wilson,  8 
Mackey,  341,  12:  624 

8.  A  person  selling  goods  from  door  to 
door  as  an  agent  of  the  manufacturers  at  a 
salary,  with  no  personal  interest  in  the 
goods  or  their  proceeds,  is  a  peddler,  within 
the  meaning  of  the  Pennsylvania  act  of 
April  17,  1846,  prohibiting  peddling  in 
Schuylkill  county.  Com.  v.  Gardner,  133 
Pa.  284,  19  Atl.  550,  7:  666 

9.  One  who  solicits  orders  from  a  firm 
having  a  permanent  place  of  business  in 
the  state,  without  carrying  any  goods  ex- 
cept those  which  have  been  previously  or- 
dered by  his  customers  or  exposing  any 
goods  for  sale,  is  not  doing  "business  as 
a   hawker   or    peddler,"   nor    "exposing    for 


sale  or  selling"  goods,  within  the  meaning 
of  N.  H.  Laws  1897,  chap.  76,  requiring  a 
license  from  peddlers.  State  v.  Wells,  69 
N.  H.   424,   45  Atl.   143,  48:  99 

10.  A  sale  and  delivery  of  a  sewing  ma- 
chine carried  as  a  sample  by  a  traveling 
agent  who,  as  a  rule,  merely  takes  orders 
for  his  principal,  who  has  an  established 
place  of  business,  is  not  a  sale  by  a  hawker 
or  peddler  under  S.  C.  act  1893,  restricting 
sales  by  samples  or  otherwise  by  hawkers 
and  peddlers,  but  providing  that  it  shall 
not  apply  to  sales  by  sample  by  persons 
traveling  for  established  commercial  houses. 
State  V.  Morehead,  42  S.  C.  211,  20  S.  E. 
544,  26:  585 

11.  Only  the  person  who  itinerates  for 
trading  purposes  is  a  peddler.  His  employ- 
er, though  the  owner  of  the  goods,  team, 
and  vehicle,  is  not  required  to  obtain  a  li- 
cense, or  subject  to  any  forfeiture  for  fail- 
ure to  do  so.  Wrought  Iron  Range  Co.  v. 
Johnson,  84  Ga.  754,  11  S.  E.  233,       8:  273 

12.  A  person  who  delivers  goods  pre- 
viously sold  by  another  is  not  a  peddler 
within  the  meaning  of  an  ordinance  declar- 
ing that  every  person  who  sells  or  of- 
fers for  sale  any  goods,  etc.,  along  the  streets 
or  at  private  houses,  shall  be  deemed  a  ped- 
dler and  required  to  procure  a  license.  Stu- 
art V.  Cunningham,  88  Iowa,  191,  55  N.  W. 
311,  20:430 

13.  An  agent  who  delivers  from  a  wagon 
goods  previously  ordered,  and  takes  other 
orders  for  subsequent  delivery,  is  not  a 
huckster,  peddler,  or  itinerant  vendor  within 
the  meaning  of  a  statute  requiring  a  li- 
cense from  such  persons.  Hewson  v.  Engle- 
wood  Twp.  (N.  J.  Sup.)  55  N.  J.  L.  522. 
27  Atl.  904,  21 :  736 

Editorial    Notes. 

Who  are;  license  of.  3:705;*  7:666;*  8: 
273.* 

As  related  to  interstate  commerce.  14: 
97. 

Delegation  of  municipal  power  as  to  li- 
cense of.    20:  724. 

♦■»♦ 


PEDDLER'S    NOTE. 

Pleading  as  to,  see  Pleading,  41. 
See  also   Bills  and  Notes,  28. 


PEDIGREE. 


Of  Dogs,  Judicial  Notice  as  to,  see  Evidence, 

129. 
Evidence    of,    see    Evidence,    1473-1476. 

Editorial    Notes. 

Entries  in  family  Bible  or  other  religious 
book  as  evidence.  41 : 
449. 


-♦♦-♦-^ 


PEEKING. 

As  Disorderliness,  see  Disorderly  Persons,  2, 

3. 
Evidence  as  to,  see  Evidence,  2160. 
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PENAL  ACTION. 

Penal  Character  of  Action  against  Stock- 
liolder,  see  Abatement  and  Revival,   11. 

Action  for  Twice  Value  of  Stolen  Property 
as,  see  Abatement  and  Revival,  16. 

Costs  in,  see  Costs  and  Fees,  19,  20. 


PENAL   STATUTE. 


Enforcement  in  Foreign  State,  see  Con- 
flict of   Laws. 

Construction  of,  see  Statutes,  428,  471,  500- 
513. 


PENALTIES. 

Attorneys'  Fees  as,  see  Attorneys'  Fees,  1. 

In  Bastardy  Proceeding,  see  Bastardy,  6,  7. 

In  Bond,  see  Bonds,  3,  4,  20;  Damages,  109. 

Action  for,  see  Case,  26. 

Agreement  That   Attorney  Shall  Have,  see 
Champerty,  10. 

Enforcing  Penalty  of  Other  State,  see  Con- 
flict of  Laws,  18. 

Vested    Right   in,   see    Constitutional    Law, 
163. 

Due  Process  of  Law  as  to,  see  Constitutional 
Law,  625,  626. 

From    Insurance     Company   Delaying   Pay- 
ment, see  Constitutional  Law,  1107. 

Right  to  Recover,  see  Contracts,  821. 

To    Make    Contract    Illegal,    see    Contracts, 
608,  609,  615;  Corporations,  856.  8.-)7. 

On   Stockholders,  see  Corporations,  5311. 

Action  for,  as  Former  Jeopardy,  see  Crim 
inal  Law,  171. 

Distinguished  from  Liquidated  Damages,  see 
Damages,  III.  a,  7. 

As  to  Fines,  see  Fines. 

Interest  in  Suit  for,  see  Interest.  41. 

Judgment  for,  see  Judgment,  44. 

Jurisdiction  of  Action  for,  see  Justice  of  the 
Peace,   14. 

Limitation  of  Action  to  Recover,  see  Limi- 
tation of  Actions,  193,  194. 

Effect  of  Remedy  on,  on  Right  to  Manda- 
mus, see  Mandamus,  15,  100. 

Stipulation  for   Higher  Interest  Rate  after 
Default,  as,  see  Mortgage,  164. 

Enforcement  of,  against  Street  Railway,  see 
Municipal  Corporations,  56. 

Ordinance  as  to,  see  Municipal  Corporations, 
122-126,  274. 

Liability   of   Partnership   for,   see    Partner- 
ship, 48. 

Complaint  for,  see  Pleading,  445. 

Demurrer   to   Complaint   for,    see   Pleading, 
592. 

Removability  of  Action  for,  see  Removal  of 
Causes,  3. 

Partial  Invalidity  of  Statute  as  to,  see  Stat- 
utes, 101,  105,  106. 

Failure  to  Mention,  in  Title  of  Statute,  sei- 
Statutes,  155. 

Incorporating    Clause    for,    in    Statute,    sot- 
Statutes.  178. 


Special  Legislation  as  to,  see  Statutes,  378 

Application  of,  to  Amendment  of  Statute, 
see  Statutes,  443. 

Construction  of  Statute  as  to,  see  Statutes, 
500-513. 

Construction  of,  as  to  Usury,  see  I'sury,  7 

Against  Telegraph  Conipan}',  see  Election  of 
Remedies,  28;  Telegraphs,  II.  d. 

For  Sale  of  Railroad  Ticket  by  Other  than 
Company's  Agent,  see  Carriers,  1019. 

For  Refusal  to  Deliver  Goods,  see  Commerce, 
49. 

For  Refusal  to  Pay  Policy,  Validity  of  Pro 
vision  for,  see  Constitutionj-J  Law,  411. 

For  Lynching,  see  Constitutional  Law,  658; 
Jury,  44. 

For  Failure  to  Cut  Weeds,  see  Constitution- 
al Law,  866. 

For  Refusal  to  be  Vaccinated,  see  Constitu- 
tional Law,  604. 

For  Breach  of  Contract,  see  Constitutional 
Law.  1101. 

For  Violation  of  Copyright,  see  Copyright," 
31. 

For  Disobeying  Order  for  Physical  Examin- 
ation, see  Discovery  and  In.«ipection,  32, 
33. 

For  Violation  of  Statute  as  to  Blocking 
Switches,  see  Election  of  Remedies,  12. 

For  Failure  to  Operate  Ferry,  see  Ferry,  26, 
27. 

For  Failure  to  Remove  Ice  from  Sidewalk, 
see  Highways,  196. 

For  Injuries  by  Defective  Highway,  see 
Highway,  218.     ' 

For  Unauthorized  Insurance,  see  Insurance, 
116. 

For  Private  Trespass,  see  Municipal  Corpo- 
rations, 241. 

For  Taking  Usury,  aee  Usury.  7.  31,  32.  34. 
37,  42,  54-56. 

1.  A  statutory  penalty  will  not  be  im- 
posed except  when  the  case  is  brought 
within  the  strict  letter  of  the  law.  Little 
Rock  &  Ft.  S.  R.  Co.  v.  Oppenheimer,  64 
Ark.  271,  43  S.  W.  150,  44:  353 

2.  A  penalty  is  in  the  nature  of  punish- 
ment for  the  nonperformance  of  an  act  or 
for  the  performance  of  an  unlawful  act,  and 
involves  the  idea  of  punishment,  whether 
enforced  with  a  civil  or  criminal  action  or 
procedure.  Hall  v.  Norfolk  &  W.  R.  Co.  44 
W.  Va.  36,  28  S.  E.  754,  41:  669 

3.  A  penalty  recoverable  by  a  civil  action, 
although  called  a  fine  in  the  statute  provid- 
ing for  it,  is  not  a  fine  within  the  meaning 
of  Ind.  Const,  art.  8,  §  2,  providing  that 
"fines  assessed  for  breaches  of  the  penal 
law  of  the  state"  shall  go  to  the  common- 
school  fund.  State  v.  Indiana  &  I.  S.  R. 
Co.  133  Ind.  69,  32  N.  E.  817,  18:  502 
Against  unvaccinated  pupil. 

4.  An  unvaccinated  pupil  is  not  subjected 
to  a  penalty  by  being  excluded  fram  public 
schools  during  danger  of  an  epidemic  of 
smallpox,  under  an  order  of  the  board  of 
health.  Blue  v.  Beach,  155  Ind.  121,  56  N.  E. 
89,  55:  64 
In  favor  of  voter  selling  vote. 

5.  A  statute  giving  to  a  voter  who  h.ns 
sold  his  vote  a  right  of  action  to  recover  a 
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penalty  from  the  person  who  buys  it  is  not 

unconstitutional.     State,    ex   rel.    Beedle    v. 

Schoonover,  135  Ind.  526,  35  N.  E.  119, 

21:  7(57 

Against  railroads  or  their  agents. 

For  Overcharge  by  Carrier,  see  Carriers, 
1070,  1073,  1074;  Constitutional  Law, 
745. 

For  Discrimination  by  Carrier,  see  Carriers, 
1124,  1126. 

For  Carrier's  Refusal  to  Deliver  Goods,  see 
Carriers,  788,  789. 

For  Carrier's  Failure  to  Feed  and  Water 
Stock,  see   Carriers,  858. 

For  Failing  to  Unload  Cattle  During  Trans- 
portation, see  Conflict  of  Laws,  201. 

For  Failure  to  Furnish  Cars,  s!»e  Carriers. 
1022-1024. 

For  Failure  to  Announce  Trains  on  Black- 
board, see  Carriers,  671,  672. 

Uncertainty  of.  as  to  Carrier's  Rates,  see 
Carriers,  1096,  1099. 

6.  Penalties  imposed  upon  railroad  corpo- 
rations for  violation  of  statutes  are  not  ex- 
cessive, if  no  greater  than  are  necessary  to 
enforce  obedience  to  the  statute,  although 
they  might  appear  excessive  if  imposed  upon 
individuals.  Burlington,  C.  R.  &  N.  Co.  v. 
Dey,  82  Iowa,  312,  48  N.  W.  98,  12  ;  436 

7.  A  railroad  company  is  not  liable  under 
the  Mississippi  statute  for  wilfully  cutting 
trees  on  the  land  of  another,  where  the  act 
was  performed  with  a  view  to  relocate  its 
route  in  reliance  upon  a  judicial  opinion  as 
being  res  judicata  of  its  right  to  cut  the 
timber,  although  such  opinion  was  not  bind- 
ing because  given  by  a  tribunal  created  by 
a  military  governor  while  the  state  was  in 
subjugation.  Lusby  v.  Kansas  City,  M.  & 
B.  R.  Co.  73  Miss.  360,  19  So.  239,     36:  510 

8.  A  statute  imposing  a  penalty  on  any 
agent  of  a  railroad  by  whose  neglect  or 
carelessness  injury  is  done  to  a  person  or 
corporation  applies  only  to  injuries  in  which 
the  public  have  an  interest,  and  not  to  those 
which  are  whollv  of  private  concern.  Os- 
good V.  Central  Vt.  R.  Co.  77  Vt.  334.  60  Atl. 
137,  70:  930 

Editorial  Notes. 

For    Construction    of    Penal    Statutes,    see 
Statutes,  IV.  §  8. 

Distinguished  from  liquidated  damages.     13 
671. 

As  limit  of  liability  on  statutory  bond.    55 
381. 

For    overcrowding    steamers.     2:381;*    4 
125.* 

For  refusal  of  inspection  of  books  of  corpo- 
ratioru    45:  457. 

Procedure  to  enforce;  action  for.    2:  381.* 

Compulsory  evidence   against   one's   self   in 
case  of.     29:  813. 

Imprisonment  for,  as  imprisonment  for  debt. 
34:  651. 

For   neglect   of    telegraph    company    to   re- 
ceive or  transmit  telegram. 
7:  584.* 
Nontransmission    of   telegram   on    Sun- 
day.    3:  224.* 
Pleadings  in  action  to  recover.    7:584.* 


Against    national    bank    for    talking    illegal 

interest.     56:  674. 
Effect      of      statute      prescribing      penalty 
against    unauthorized    for- 
eign corporation  upon  con 
tracts  made  by  it.  24:  31(5. 
Insertion  of,   in  contract,  as   affecting   spe- 
cific performance.     1:  192.* 
Proceedings  to  recover  under  oleomargarine 

act.     1 :  52.* 
Enforcement  of  municipal  ordinance  by  pen- 
alty.   3:  262.* 
Enforcement  of  penal  laws  of  foreign  state. 
2:  779.* 
Effect  of  penal  or  remedial  character  of 
foreign  usury  statute.    62: 
42. 
As  to  cause  of  action   for  death   under 
penal  statutes  of  another 
state.     56:  209. 
As  part  of  recovery  on  foreign  cause  of 
action.     56:  315. 


PENDENCY. 


Of  Action  to  Abate  Suit,  see  Abatement  and 

Revival,  III. 
See  also  Lis  Pendens. 


PENETRATION. 

As  Element  of  Rape,  see  Rape,  3. 


PENITENTIARY. 


Substitution  of,  as  Place  of  lmpris<mment, 
see  Constitutional  Law,  111. 

Question  as  to,  on  Writ  of  Habeas  Corpus, 
see  Habeas  Corpus,   15. 

Partial  Invalidity  of  Statute  for  Transfer 
of  Infant  to,  see  Statutes,  86. 

Title  of  Statute  as  to  Abolition  of,  see  Stat- 
utes, 222. 

Strict  Construction  of  Statute  as  to,  see 
Statutes,  513. 


PENSION. 

To  School  Teachers,  see  Constitutional  Ljuv, 
657;    Statutes,    356. 

Estoppel  of  Teacher  to  Contest  Constitu- 
tionality of  Pension  Fund,  see  Estoppel, 
112. 

Determination  by  Court  as  to  Proper  Recip- 
ient of,  see  Courts,  18. 

As  Element  for  Consideration  in  Determin- 
ing Amount  of  Alimony,  see  Divorce  and 
Separation,  76. 

Exemption  of,  see  Exemptions,  19-23. 

Title  of  Statute  as  to  Firemen's  Pension 
Fund,  see  Statutes,   198. 

1.  It  seems  that,  for  refusing  to  apply 
pension  money  in  his  possession  to  the  pay- 
ment of  his  debts,  a  pensioner  cannot  be 
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proceeded  against  under  the  Pennsylvania 
act  of  1842,  providing  that  any  person  who 
shall  secrete  any  of  his  property  with  in- 
tent to  defraud  any  creditor  shall  be  guilty 
of  a  misdemeanor  and  sentenced  to  pay  a 
fine  and  undergo  an  imprisonment.  Holmes 
V.  Tallada,  125  Pa.  133,  17  Atl.  238,  3:  219 
2.  No  person  is  entitled  to  demand  or  re- 
ceive greater  compensation  for  services  ren- 
dered as  agent  or  attorney  to  another  in 
procuring  for  him  a  pension  from  the  Unit- 
ed States  than  that  provided  by  the  statutes 
of  the  United  States,  although  such  per- 
son is  not  recognized  by  the  commissioner  of 
pensions  as  a  pension  agent  or  attorney. 
Caverly  v.  Robbins,  149  Mass.  16,  20  N.  E. 
450,  2:745 

Editorial  Notes. 

Right  of  woman  to  be  pension  agent.  38: 
213. 

Congressional  regulation  of  charges  on  pen- 
sion claim.     33:  182. 

Effect  of  receipt  of,  to  mitigate  damages 
for  wrongful  death.  67: 
94. 

Protection  of  pension  money  from  attach- 
ment.    3:219.* 

Exemption  of  property  purchased  with  pen- 
sion money.     19:  34. 

Retention  of  exemption  of  pension  money 
after  change  of  form.  19: 
35. 


PEOPLE. 

Delegation  of  Power  to,  sec  Coi!stitutional 
Law,  I.  d.  2. 


PER  CAPITA. 

See  Wills,  339-343. 

♦♦-♦ 


PER  DIEM. 

Class  LegisliiLion  as  to,   see  Constitutional 

Law.  504. 
Of  Clerk,  see  Clerks,  9-11. 
Of  Legislative  Committee,  see  Legislature, 

14. 
Of  Witness,  see   Witnesses,  208-210. 


PEREMPTORY   CHALLENGES. 

Cround  for  New  Trial  as  to,  see  New  Trial. 

22. 
See  Jury,  IL  d. 

♦-•-♦ 


PERFORMANCE. 

Of  Contract  Generally,  see  Contracts,  IV. 

Part  Performance  of  Oral  Contract,  see  Con- 
tracts, I.  e,  6. 

Of  Condition  Subsequent,  see  Real  Property, 
18-31. 

Specific  Performance,  see  Specific  Perform- 
ance. 


PERIL. 

Negligence  in  Attempt  to  Escape  from,  see 
Master  and  Servant,  402;  Negligence, 
175-178,  200. 


PERITONITIS. 

Death  of  Insured  by,  see  Insurance,  1006. 


PEREMPTORY  INSTRUCTIONS. 

See  Trial,  II.  d.  3. 


PERJURY. 

Localitj'  of  Crime  of,  see  Courts,  448. 

Acquittal  of  Criminal  Charge  as  Bar  to 
Prosecution  for,  see  Criminal  Law,  173. 

Relevancy  of  Evidence  to  Show,  see  Evi- 
dence,  1938. 

SuflSciency  of  Proof  of,  see  Evidence,  2383- 
2386. 

Libelous  Charge  of,  see  Libel  and  Slander, 
34. 

By  Oath  Signed  by  iNIark,  see  Oath,  1. 

1.  The  trial  of  an  indictment  for  perjury 
in  a  civil  action  is  not  outside  the  jurisdic- 
tion of  the  court  because  the  civil  action  is 
not  yet  determined.  People  v.  Hayes,  140 
N.  Y.  484,  35  N.  E.  951,  23:830 

2.  Where  a  subposna  duces  •tecum  has  been 
issued  to  a  witness,  requiring  him  to  pro- 
duce a  deed  therein  desciibed,  and  he  an- 
swers orally  under  oath  before  the  court  that 
he  has  no  such  deed  and  has  never  had  it, 
and  it  further  appears  that  the  deed  he  was 
required  to  produce  was  alleged  to  have  been 
furnished  him  by  the  prisoner,  if  on  the 
trial  of  a  traverse  to  the  answer  made  by 
the  respondent  to  the  subpcena  duces  tecum 
the  prisoner  testified  that  he  had  furnished 
or  delivered  the  respondent  no  such  deed,  his 
testimony  would  be  in  a  matter  material  to 
the  issue  so  formed ;  and  if  he  testified  false- 
ly, not  believing  his  testimony  to  be  true, 
he  would  be  guilty  of  perjury.  United 
States  v.  Hall,  44  Fed.  864,  10:  324 

3.  Perjury  cannot  be  assigned  upon  the  al- 
leged false  testimony  of  a  witness,  given  in 
the  course  of  a  trial,  where  the  court  has 
no  jurisdiction  of  the  offense  charged  or  of 
the  defendant;  but  if  the  proceedings  are 
merely  erroneous  or  voidable,  even  if  there 
be  such  irregularities  or  defects  as  would 
require  a  reversal  of  the  cause  on  appeal, 
false  testimony  given  in  the  course  of  such 
trial,  if  material,  does  constitute  perjurv. 
Morford  v.  Territory,  10  Okla.  741,  63  Pac. 
958,  54:  513 
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Editorial  Notes. 

§  I.  Generally. 

What  testimony   will  convict.     10:  749.* 

As  ground   for   new   trial.      13:  336.* 

Cruel  and  unusual  punishment  for.     35:576. 

Criminal  liability  of  children  for.    36:  203. 

§  2.  As  affected  by  invalidity  of  proceed- 
ings in  which  testimony  taken. 

Generally.    54:  513. 

Jurisdictional  defects,  generally.    54:  513. 

Pendency  of  proceedings.    54:  513. 

Defects  in  organization  or  constitution  of 
tribunal.     54:  514. 

When  the  court  had  lost  or  exceeded  its 
jurisdiction.     54:  514. 

Defects  in  preliminary  matters  affecting 
the  jurisdiction'in  the  par- 
ticular case.     54:  515. 

When  want  of  jurisdiction  arises  from  facts 
dehors  the  records.  54: 
517. 

Defects  not  affecting  jurisdiction,  generally. 
54:  519. 

Matters  especially  affecting  sanction  under 
which  testimony  is  given. 
54:  520. 

Matters  relating  to  jury.    54:  521. 


PERMANENT  EMPLOYMENT. 

Contract  for,  see  Contracts,  98-100,  108,  505, 
697;  Corporations,  235. 


PERMANENT  INSURANCE. 

Assignee's   Right   of   Action    for   Breach   of 

Contract  for,   see  Parties,  85. 
See  also  Insurance,  702. 


♦  •  » 


PERMIT. 

For  Building,  see  Buildings,  11-14;  Estoppel, 
20;  Mandamus,  152;  Municipal  Corpo- 
rations, 440. 

For  Burial,  see  Corpse,  1. 

For  Sale  of  Water  Rights,  see  Waters,  489. 


PERPETUAL  LEASE. 

See  Real  Property,  46,  47. 

#>» — ■ 

PERPETUAL  SUCCESSION. 
Of  Corporation,  see  Corporations,  692,  693. 

♦  »  » 

PERPETUITIES. 

I.  In  General. 
II.  Remainders;  Powers;  Accumulations. 
III.  Suspension  of   the  Absolute  Power   of 

Alienation. 
IV.  Gifts  to  Charities. 
V.  Editorial  note. 


In  Use  of  Batture,  see  Municipal  Corpora- 
tions, 235. 

Lease  of  Street  Railway  in,  see  Municipal 
Corporations,  424. 

Grant  of  Perpetual  Right  to  Water  Com- 
pany, see  Waters,  III.  a. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
319. 

Resulting  Trust  in  Case  of,  see  Trusts,  80. 

In  Gift  to  One  of  Several,  see  Wills,  338. 

See  also  Trusts,  30;  Wills,  315,  316,  348, 
396. 


I.  In  General. 

1.  Certain  releases  required  "as  a  condi- 
tion of  the  vesting  of  this  legacy"  do  not 
constitute  condition  precedent  so  as  to  cre- 
ate a  perpetuity  in  a  legacy  given  by  the 
words  "I  give,  devise,  and  bequeath."  Con- 
gregational Church  Bldg.  Soc.  v.  Everitt,  85 
Md.  79,  36  Atl.  654,  35:  693 

2.  The  spirit  of  the  rule  against  perpe- 
tuities is  not  violated  by  a  condition  in  a 
deed  that  no  grain  shall  ever  be  handled  on 
the  land.  Wakefield  v.  Van  Tassell,  202  111. 
41,  66  N.  E.  830,  65:  511 
Inapplicability  of  rule  where  holder  of  es- 
tate may  defeat  limitation. 

3.  A  perpetuity  does  not  exist  within  the 
rule  against  perpetuities,  if,  by  force  of  the 
instrument  creating  the  limited  estate,  the 
taker  thereof  is  empowered  to  become  the 
owner  in  fee,  or  to  alienate  the  property  and 
thus  destroy  the  limited  estate,  and  defeat 
the  limitation,  although  such  power  may 
not  have  been  exercised.  Mifflin's  Appeal, 
121  Pa.  205,  15  Atl.  525,  1 :  453 

4.  To  constitute  a  perpetuity  within  the 
rule  against  perpetuities,  it  is  essential  that 
the  estate  of  the  person  who,  for  the  time 
being,  is  entitled  to  the  property,  subject  to 
the  future  limitation,  should  be  indestruc- 
tible. Id. 
Construction  so  as  to  prevent  invalidity. 
Construing   Will    to   Avoid    Effect    of  Rule 

against,  see  Wills,  166. 

5.  A  gift  to  testator's  grandchildren  when 
the  youngest  arrives  at  the  age  of  forty 
years,  when  the  law  prohibits  the  suspen- 
sion of  alienation  longer  than  the  infancy 
of  such  children,  may  be  sustained  by  modi- 
fying the  provision  so  as  to  make  the  gift 
take  effect  on  his  reaching  twenty-one  in- 
stead of  forty.  Edgerly  v.  Barker,  66  N.  H. 
434.  31  Atl.  900,  28:  328 

6.  The  court  cannot  take  a  portion  of  the 
fund  out  of  the  hands  of  trustees  for  the 
purpose  of  giving  validity  to  a  codicil  by 
permitting  a  construction  of  its  provisions 
independently  from  those  of  the  will  where 
a  fund  is  left  to  trustees  to  pay  annuities 
to  testator's  children  during  the  lifetime  of 
two  of  them,  and  to  devise  the  residue  at 
their  decease,  and  the  codicil  attempts  to 
create  a  further  restriction  on  the  aliena- 
tion of  the  share  of  one  of  the  children  im- 
der  certain  contingencies.  Herzog  v.  Title 
Guarantee  &  T.  Co.  177  N.  Y.  86,  69  N.  E. 
283,  •  67:  146 
Effect   upon   prior  estate   of   invalidity   of 

remainder. 

7.  W^here  a  power  of  appointment  is  ex»»'- 
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cised  by  creating  a  valid  particular  estate, 
and  limiting  a  remainder  thereon  which  is 
void  for  remoteness,  the  invalidity  of  the 
remainder  will  not  invalidate  the  whole  ap- 
pointment, but  it  will  be  upheld  as  to  the 
particfular  estate.  Re  Lawrence's  Estate, 
136  Pa.  354,  20  Atl.  521,  11:  85 

8.  A  life  estate  created  by  the  donee  of  a 
power  of  appointment  in  disposing  of  an  es- 
tate in  accordance  with  the  terms  of  the 
power  is  not  destroyed  by  the  failure  of 
the  remainders  because  ^ey  violate  the  rule 
against  perpetuities,  firaham  v.  Whitridge, 
99  Md.  290.  58  Atl.  36,  66:  408 

9.  A  devise  after  the  death  of  testator's 
widow  to  his  daughter,  "her  heirs  and  as- 
signs forever,"  gives  her  an  absolute  fee, 
although  followed  by  clauses  attempting,  in 
case  of  her  death  without  issue,  to  dispose 
of  the  property  in  violation  of  the  rule 
against  perpetuities.  Saxton  v.  Webber.  83 
Wis.  617.  53  N.  W.  905,  20:  509 
Effect  upon  gift  over  of  invalidity  of  prior 

gift. 

10.  A  gift  over  is  not  affected  by  the  rule 
against  perpetuities,  where  the  primary  gift 
fails  at  once,  and  as  matter  of  law  on  the 
face  of  a  will.  Bullard  v.  Shirley,  153  Mass. 
559.  27  N.  E.  766,  12:  110 

11.  A  provision  that  if  a  bequest  and  de- 
vise of  a  residuary  estate  "should  be  ad- 
judged or  prove  invalid  or  its  execution  be 
impossible,  eitlicr  by  judicial  decision  or 
from  any  other  cause,"  the  property  should 
go  to  certain  charities  named,  vests  in  those 
charities  at  testator's  death,  if  the  first 
gift  is  invalid;  and  there  is  no  suspension  of 
the  power  of  alienation  during  the  period 
between  his  death  and  the  decision  declar- 
ing the  prior  gift  invalid.  Cruikshank  v. 
Home  for  the  Friendless,  113  N.  Y.  337,  21 
N.  E.  64,  4:  140 


11.   Remainders;    Powers;    Accumvilations. 

Effect  of  Failure  of  Remainder  for  Violation 
of  Rule  against  Perpetuities,  see  Pow- 
ers, 7. 

See   also  supra,   7-9. 

12.  It  is  only  where  testator  expresses 
and  plainly  declares  his  purpose  to  create 
a  perpotiiitv  that  a  contingent  limitation 
will  not  be  saved  by  Mill  &  V.  (Tenn.)  Code, 
45  2815,  which  conclusively  presumes  that  the 
testator  intended  the  limitation  to  take  ef- 
fect within  the  lawful  period,  unless  the 
contrary  is  expressly  and  plainly  declared. 
Armstrong  v.  Douglass.  89  Tenn.  219,  14  S. 
W.  604.  10:  85 
Remoteness  in  general. 

13.  A  future  estate  may  be  limited  to 
take  effect  after  tlie  termination  of  one  or 
more  lives  in  being  and  twenty -one  and  a 
fraction  vears  thereafter.  Chilcott  v.  Hart, 
23  Colo.  40,  45  Pac.  391,  35:  41 

14.  A  limitation  of  life  estates  to  two  liv- 
ing persons  in  succession,  with  remainder 
over,  is  not  void  for  remoteness.  Defreese 
V.  Lake.  109  Alieh.  415.  67  X.  W.  oOo,  .32:  744 

15.  Tlie  rule  of  law  in  regard  to  perpetui- 
ties, that  a  condition  precedent  to  which  an 


interest  is  subject  must  be  one  to  be  ful- 
filled within  twenty-one  years  after  some 
life  in  being  at  the  creation  of  the  interest, 
applies  to  interests  in  realty  or  personalty, 
whether  legal  or  equitable,  but  not  to  an 
interest  which  is  vested.  Re  Lawrence's  Es- 
tate, 136  Pa.  354,  20  Atl.  521,  11:  85 

16.  A  limitation  over  in  a  deed  creating 
a  determinable  fee  which  shall  cease  if  the 
land  ceases  to  be  used  for  a  specified  pur- 
pose is  void  for  remoteness.  First  Uni- 
versalist  Soc.  v.  Poland,  155  Mass.  171,  29  N^. 
E.  524,  15:  231 

17.  A  clause  in  a  will  declaring  it  to  be 
testator's  fixed  purpose  and  intention  that 
no  part  of  the  estate  devised  shall  pass  out 
of  his  legal  descendants  or  the  legal 
descendants  of  his  children  to  strangers 
in  blood,  but  that  for  want  of  le- 
gal descendants  from  any  branch  of  his  fam- 
ily the  property  of  such  branch  shall  return 
to  and  remain  the  property  of  survivors  of 
his  own  family,  is  void  for  remoteness,  be- 
in<7  within  the  exception  of  Mill.  &  V. 
(Tenn.)  Code,  §  2815,  since  the  clause  is 
manifestly  intended  to  designate  as  the  sur- 
vivors those  of  several  lines  of  descendants 
who  may  longest  represent  testator's  fam- 
ily in  the  remotest  generations.  Armstrong 
V.   Douglass,   89   Tenn.  219,    14    S.   W.   604, 

10:85 
Contingent  remainders. 

18.  The  rule  against  perpetuities  is  appli- 
cable to  contingent  remainders.  Chilcott  v. 
Hart,  23  Colo.  40,  45  Pac.  391,  35:  41 
Limitation  on  failure  of  issue. 

19.  A  gift  over  in  the  event  of  the  death 
of  any  of  testator's  children  "without  living 
heirs  of  their  body"  imports  a  definite  fail- 
ure of  issue,  and  does  not  contravene  the 
rule  against  perpetuities, — especially  where 
the  gift  is  of  personalty  and  the  share  of 
any  child  dying  without  living  heirs  is  to 
be  divided  among  the  remaining  children  of 
testator.  Glover  v.  Condell,  163  111.  566,  45 
X.  E.  173,  35:  360 

20.  In  a  will  giving  a  testator's  sons  cer- 
tain property  absolutely,  and  other  property 
in  trust  for  certain  grandchildren  of  tes- 
tator, and  directing  that,  in  case  either  of 
the  sons  dies  leaving  no  legal  descendants, 
the  property  that  would  belong  to  such  son 
if  living  shall  pass  to  the  surviving  son  in 
his  own  right  and  as  trustee  for  the  two 
grandchildren, — the  limitation  over  consti- 
tutes a  good  executory  devise,  and  does  not 
create  a  perpetuity,  as  the  contingency  pro- 
vided for  must  of  necessity  come  to  pass, 
if  at  all,  at  the  death  of  one  of  the  sons 
and  in  the  lifetime  of  the  other.  Armstrong 
V.   Douglass,   89   Tenn.   219,   14   S.  W.   604, 

10:  85 
Creation  and  exercise  of  power  of  appoint- 
ment. 
See  also  supra,  7,  8. 

21.  In  determining  whether  or  not  the 
exercise  of  a  power  of  appointment  con- 
ferred Vjy  will  violates  the  rule  against  per- 
petuities, the  dispositions  made  must  be 
viewed  as  though  they  had  been  written  in, 
and  formed  part  of,  the  will  which  created 
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the  power.     Graham   v.  Whitridge,  99  Md. 
290,  58  Atl.  .36,  66:  40S 

22.  The  rule  that  no  interest  subject  to  a 
condition  precedent  is  good  unless  the  con- 
dition must  be  fulfilled  within  twenty-one 
years  after  some  life  in  being  at  the  creation 
of  the  interest  applies  as  well  to  a  power  to 
appoint  by  will  as  to  the  appointment;  and 
a  power  which  can  be  exercised  at  a  time 
beyond  the  limits  of  the  rule  is  invalid. 
Re  Lawrence's  Estate,  136  Pa.  354,  20  Atl. 
521,  11:85 

23.  A  power  given  to  a  living  person  to 
appoint  by  will  the  persons  who  shall  take 
the  fee  of  certain  property  cannot  be  im- 
peached as  violating  the  rule  against  per- 
petuities, even  though  within  ifs  terms  an 
appointment  may  be  made  which  will  vio- 
late such  rule.  Id. 

24.  A  deed  giving  a  life  tenant  of  real  es- 
tate a  general  power  of  appointment,  and 
also  a  power  to  sell  or  mortgage,  will  not 
infringe  the  rule  against  perpetuities  merely 
because  the  provisions  of  a  testamentary 
appointment  by  her  would  have  made  it  in- 
fringe such  rule,  if  they  had  been  a  part 
of  the  original  deed.  Mifflin's  Appeal,  121 
Pa.   205,   15  Atl.   525,  1:453 

25.  A  power  of  appointment  to  be  exer- 
cised by  will  only  is  a  special  power;  and 
the  question  whether  or  not  the  estate 
created  by  the  appointment  is  too  remote, 
under  the  rule  against  perpetuities,  must 
be  determined  with  reference  to  the  time  of 
the  creation  of  the  power,  and  not  that  of 
its  execution.  Re  Lawrence's  Estate,  136 
Pa.  354,  20  Atl.  521,  11 :  85 

26.  An  appointment,  under  a  power  con- 
ferred by  will,  among  specified  great-grand- 
children of  the  donor  of  the  power,  none  of 
whom  were  in  existence  at  the  time  of 
the  donor's  death,  for  life  with  remainders 
to  their  children,  is  void  for  remoteness  so 
far  as  the  remainders  are  concerned,  where 
it  is  possible  for  more  than  twenty-one 
years  and  the  fraction  allowed  for  gestation 
to  elapse  after  the  death  of  the  donee  of 
the  power  before  the  termination  of  the 
life  estates.  Graham  v.  Whitridge,  99  Md. 
290,  58  Atl.  36,  66:  408 

27.  If  the  donee  of  a  special  power  of  ap- 
pointment by  will,  in  the  exercise  thereof, 
creates  a  remainder  which  is  to  take  effect 
at  the  death  of  certain  persons  living  at  the 
donee's  death,  to  whom  is  given  the  particu- 
lar estate,  the  remainder  will  become  vested 
at  the  death  of  the  donee, — i.  e.,  ready  to 
take  effect  whenever  and  however  the  par- 
ticular estate  determines;  and  it  will  be 
valid  notwithstanding  the  fact  that  the  ter- 
mination of  the  particular  estate  may  fall 
beyond  a  life  or  lives  in  being  at  the 
death  of  the  donor  of  the  power.  Re  Law- 
rence's   E.state,    136    Pa.    354,    20    Atl.   521, 

11:85 

28.  Where  a  will  gives  a  woman  a  power 
to  appoint  by  her  will  the  persons  who  shall 
tsike  the  fee  to  certain  property,  the  power 
may  lawfully  be  exercised  by  devising  the 
property  in  trust  to  collect  the  income  and 
pay   certain    annuities   during   the   lives    of 
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the  donee's  children  and  the  survivor  of 
them  and  then  to  transfer  the  property  to 
a  certain  religious  association,  since  all  the 
interests  will  vest  at  the  death  of  the 
donee;  and  it  is  immaterial  that  the  as- 
sociation may  not  receive  possession  of  the 
property  during  a  life  in  being  at  the  death 
of  the  creator  of  the  power.  Id. 

Accumulations. 

29.  A  devise  to  trustees  for  accumulation 
for  a  period  of  thirty  years,  when  the  prop- 
erty is  to  be  distributed  according  to  di- 
rections as  to  possible  conditions  existing 
at  that  time,  is  void  as  creating  an  unlaw- 
ful perpetuity,  although  the  trustees  are 
empowered  to  appropriate  portions  of  the 
income  to  the  support  of  testator's  son  and 
his  wife  and  the  education  of  his  grand- 
children. Andrews  v.  Lincoln,  95  Me.  541, 
50  Atl.  898,  56:  103 


III.   Suspension  of  the  Absolute  Power  of 
Alienation. 

For  Editorial  Notes,  see  infra,  V. 

30.  A  bequest  in  trust  to  the  mayor  of 
a  city  and  the  presidents  of  two  incorpo- 
rated societies  and  their  successors,  to  hold 
in  trust  forever,  constitutes  an  unlawful 
suspension  of  alienation  of  the  estate,  and 
is  void.  Cottman  v.  Grace,  112  N.  Y.  299, 
19  N.  E.  839,  3:  145 

31.  The  law  prohibiting  the  suspension  of 
the  absolute  power  of  alienation  does  not 
apply  to  personal  property  in  any  case, 
and  it  does  not  apply  to  realty  where  the 
trustee  has  the  absolute  power  to  sell  the 
same,  or  where  the  beneficiaries  are  all 
in  esse,  and  can,  by  uniting,  convey  the 
whole  title.  Holmes  v.  Walter,  118  Wis. 
409,  95  N.  W.  380,  62 :  986 

32.  A  period  measured  by  years,  and  not 
by  lives  in  being,  during  which  there  will  be 
no  persons  in  existence  by  whom  an  absolute 
estate  in  possession  can  be  conveyed,  brings 
an  estate  within  the  rule  against  the  un- 
lawful suspension  of  alienation.  Cruik- 
shank  v.  Home  for  the  Friendless,  113  N. 
Y.   337,  21   X.   E.  64,  4:  140 

33.  An  agreement  between  brothers  and 
sisters  to  whom  lands  descend  in  common, 
to  hold  the  same  as  joint  tenants,  and  that 
upon  the  death  of  either  the  land  shall  pass 
by  devise  or  descent  to  the  survivor;  with 
a  subsequent  agreement  at  a  family  meet- 
ing, reaffirming  the  prior  agreement  and 
providing  that  upon  the  death  of  the  last 
survivor  the  land  shall  by  devise  or  descent 
pass  to  the  child  of  the  only  married 
one  of  such  brothers  and  sisters,  who 
is  then  in  being, — is  not  void  as  creating 
a  perpetuity  under  1  N.  Y.  Rev.  Stat.  723, 
§§  14,  15.  declaring  void  every  future  estate 
which  shall  suspend  the  absolute  power  of 
alienation  for  a  longer  period  than  during 
the  continuance  of  not  more  than  two  lives 
in  being,  and  declaring  that  such  power  is 
suspended  when  there  are  no  persons  in 
being  by  whom  an  absolute  foe  in  posses- 
sion can  be  conveyed,  since  :ill  the  brother? 
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and  sisters  uniting  with  such  child  can  at 
any  time  convey  a  perfect,  indefeasible  title 
to  the  land.  Murphy  v.  Whitney,  140  N. 
Y.  541,  35  N.  E.  930,  24:  123 

34.  A  codicil  directing  trustees,  who,  un- 
der the  will,  are  to  hold  the  residue  of  the 
estate  during  the  lifetime  of  the  testator's 
youngest  two  children  paying  annuities  to 
all  the  children  during  such  lives,  and  divid- 
ing the  property  at  their  termination,  to 
hold  the  share  of  another  child  during  her 
lifetime  upon  the  happening  of  a  certain 
contingency,  paying  her  an  annuity  during 
her  life,  and  dividing  the  principal  among 
her  children  at*  her  death,  is  void  as  sus- 
pending the  period  of  alienation  beyond  two 
lives  in  being  at  the  testator's  death. 
Herzog  v.  Title  Guarantee  &  T.  Co.  177 
N.  Y.  86,  69  N.  E.  283,  67:  146 

35.  A  devise  in  trust,  after  a  life  estate 
in  the  test-ator's  widow,  to  pay  the  income 
to  a  son  during  life  and  conveyed  to  his 
issue  upon  his  death,  does  not  make  an  un- 
lawful suspension  of  alienation  for  more 
than  two  lives  in  being.  Saxton  v.  Webber, 
83  Wis.  617,  53  N.  W.  905,  20:  509 

36.  An  unlawful  perpetuity  is  not  created 
by  a  provision  that  executors  shall  sell  all 
the  real  estate  as  soon  as  may  be  conven- 
iently done  after  testator's  death.  Hope 
v.  Brewer,   136  N.  Y.  126,   32    N.    E.    558 

18:  458 
Gift  to  institution  to  be  subsequently  creat- 
ed. 

37.  A  gift  by  will  to  an  institution  which 
testator  directed  to  be  established  and  a 
special  charter  obtained  therefor,  as  soon 
as  possible  and  before  the  expiration  of  ten 
years  from  his  death,  was  void  as  involving 
an  illegal  suspension  of  ownership,  because 
the  delay  was  contingent  upon  the  uncer- 
tain action  of  the  state,  which  might  not 
take  place  at  all,  or  might  leave  a  period 
of  ten  years  during  which  the  power  of 
alienation  would  be  suspendfd.  Cruik- 
shank  v.  Home  for  the  Friendless,  113  N. 
Y.  337,  21  N.  E.  64,  4:  140 


rv.  Gifts  to  Charities. 

Inapplicability  of  Statute  as  to,  to  Be- 
quest for  Charitable  Uses,  see  Chari- 
ties,  1. 

See  also  supra,  30,  37;  Charities,  26.  39. 
43,  88. 

For  Editorial  Notes,  see  infra,  V. 

38.  In  New  York  a  gift  to  a  charity  is 
not  exempt  from  the  statute  relating  to 
perpetuities.  Cottman  v.  Grace,  112  N.  Y. 
299,  19  N.  E.  839,  3:  145 

39.  But  it  is  otherwise  in  Michigan.  Pen- 
ny V.   Croul,   76  Mich.  471,  43   N.   W.   649, 

5:  858 

40.  The  statutes  of  perpetuities  and  of 
uses  and  trusts  do  not  apply  to  bequests  for 
charitable  uses.  Harrington  v.  Pier,  105 
Wis.  485,  82  N.  W.  345,  50:307 


41.  The  New  York  doctrine  as  to  the  effect  I 
of   statutes    of   perpetuities    and    uses   and 
trusts  upon  trusts  for  charitable  uses  does 
not   prevail    in    this    state    as    to    personal 
property.  Id. 

42.  The  gift  of  a  fund  to  be  kept  in  perma- 
nence, and  the  income  thereof  to  be  received 
and  expended  by  a  public  corporation,  does 
not  violate  the  rule  against  perpetuities. 
Penny  v.  Croul,  76  Mich.  471,  43  N.  W. 
649,  5:  858 

43.  Gifts  to  charitable  uses  are  excluded 
from  the  operation  of  the  rule  against  per- 
petuities by  the  statute  of  43  EHz.  chap.  4, 
which  is  in  force  in  Illinois.  Alden  v.  St. 
Peter's   Parish,  158  111.   631,  42  N.   E.   392, 

30:  232 

44.  The  rule  that  gifts  to  charity  are  not 
within  the  rule  against  perpetuities  is  not 
limited  to  such  gifts  after  they  become 
vested,  but  applies  to  such  gifts  without 
limitation,  except  where  the  violation  of  the 
rule  against  perpetuities  is  made  by  a  gift 
to  a  prior  taker,  which  the  gift  of  charity 
follows.     Crerar  v.   Williams,   145   111.    625, 

34  N.  E.  467,  21:  454 

45.  A  provision  for  a  charitable  gift  con- 
tingent on  an  accumulation  which  may  not 
take  place  within  the  time  permitted  by  the 
rule  against  perpetuities  is  not  within  that 
rule,  if  the  fund  in  the  meantime  is  de- 
voted to  charity.  Webster  v.  Wiggin,  19 
R.  I.  73,31  Atl.  824,  28:  510 

46.  A  gift  to  a  charitable  use,  with  a  di- 
rection that  no  part  thereof  shall  at  any 
time  be  alienated,  does  not  create  a  perpe- 
tuity in  the  sense  forbidden  by  law,  but 
only  a  perpetuity  allowed  by  law  and  equity 
in  cases  of  charitable  trusts.  Mills  v.  Davi- 
son  (N.  J.  Err.  &  App.)   54  N.  J.  Eq.  659. 

35  Atl.  1072,  35:  113 

47.  The  rule  against  perpetuities,  so  far 
as  it  applies  to  a  trust  for  a  meeting  house 
of  a  religious  society,  is  abrogated  by  Minn. 
Gen.  Stat.  §  3040.  Lane  v.  Eaton,  69  Minn. 
141,  71  N.  W.  1031,  38:  669 


V.    Editorial   Notes. 

Provisions  in  violation  of  the  law  of.  1: 
453;'  3:  145;'  4:  140;* 
11:  85.» 

As  affecting  charities.  1:419-,*  3:145;* 
5:  34;*  11:  86.* 

Trust  in  respect  to  personal  property.  3: 
145;*    11:  89.* 

Effect  on  prior  takers  of  the  failure  of  a 
gift  because  it  violates  the 
rule  against  perpetuities. 
20:  509. 

When  suspension  of  absolute  ownership  too 
remote.     11:87.* 

Unlawful  suspension  of  power  of  sale.  11: 
88.* 

Postponement  of  power  of  appointment.  11: 
89.* 

When  vesting  of  estate  depends  on  contin- 
gency.     11:  85.* 

Unlawful  suspension  of  power  of  aliena- 
tion.     11:86.* 
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PERSON. 

Corporation  as,  see  Constitutional  Law,  la, 

638,  639. 
Foreign  Government  as,  see  Costs  and  Fees, 

22. 
Married  Woman  as,  see  Insolvency,  2. 
Railway    Company    as,    see    Constitutional 

Law,  415,  416. 
Who  is.  Generally,  see  Garnishment,  14. 

Editorial  Notes. 
Who  is.     19:  222. 

Corporations  as,  within  14th  Amendment. 
10:  129;*  14:  585;  19:  224. 
60:  330. 


PERSONAL  DEFENSES. 

Coverture  as,  see   Judgment,  280. 

See  also  Action  or  Suit,  54-57,  63;  Contracts, 

832-834;    Husband  and   Wife,   136-139; 

Infants,  47. 


PERSONAL  INJURIES. 

Survivability  of  Cause  of  Action  for,  see 
Abatement  and  Revival,  20-24. 

^Assignability  of  Right  of  Action  for,  see 
Assignment,  5,  6. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
L  e,  1. 

Punitive  Damages  for,  see  Damages,  22-27, 
51,  52. 

Measure  of  Damages  for,  see  Damages,  III. 
i. 

Recovery  for  Mental  Anguish,  see  Damages, 
IIL  o.  1. 

Opinion  Evidence  as  to  Effect  of,  see  Evi- 
dence,  1302-1307. 

Evidence  as  to,  see  Evidence,  1531-1533, 
1561-1569. 

Evidence  of  Declarations  as  to.  Generally, 
see  Evidence,   1609-1616. 

Evidence  of  Complaints  by  Person  Injured, 
see  Evidence,  X.  h. 

Admissibility  of  Declarations  of  Person 
Killed,  see  Evidence,  1576-1584. 

SuflSciency  of  Proof  as  to  Cause  of,  see  Evi- 
dence, 2213,  2214. 

To  Married  Woman,  Husband's  Right  of  Ac- 
tion for,  see  Husband  and  Wife,  193 - 
196. 

Wife's  Right  of  Action  for,  see  Husband  and 
Wife,  205-207. 

Joint  Action  by  Husband  and  Wife  for  In- 
juries to  Latter,  see  Husband  and  Wife, 
229-231. 

Interest  on  Amount  Allowed  as  Damages 
for,  see  Interest,  38,  39. 

Judgment  in  Action  for,  see  Judgment,  57 

Landlord's  Liability  for,  see  Landlord  and 
Tenant,  III.  c. 

Joint  Action  for,  see  Parties,  199-203. 

Pleading  in  Action  for,  see  Pleading,  II.  j. 
and  1. 

All^ation  of  Damage  by,  see  Pleading,  246- 
267. 


Proximate  Cause  of,  see  Proximate  Cause. 
Release  from   Liability  for,  see  Release,  4, 

6,  12-18. 
Received  on  Sunday,  as  a  Defense,  see  Sun- 
day, 31-37. 
Direction  of  Verdict  in  Action  for,  see  Trial, 

555-568. 
Instructions   in  Action   for,  see  Trial,  663- 

674,  769. 
V^enue  of  Action  for,  see  Venue.  2. 
To  Passenger,  see  Carriers. 
To  Spectator  at  Horse  Race,  see  Horse  Race, 

3-7. 
To  Guest  at  Hotel,  see  Innkeepers,  III.  c. 
To   Employee,   Insurance    against    Liability 

for,  see  Insurance,   1343-1354. 
To    Employee    Generally,    see    Master    and 

Servant. 
On  Bridge,  see  Bridges,  II. 
In  Highway,  see  Highways,  IV. 
On    Railroad    Track,    see    Railroads. 
On  Street  Car  Track,  see  Street  Railways. 


PERSONAL  JUDGMENT. 

Against  Heir,  see  Descent  and  Distribution, 

66. 


♦  •» 


PERSONAL  LIBERTY. 


What  is,  see  Constitutional  Law,  613. 
See  also  Privacy,  1. 


PERSONAL  PROPERTY. 

Mortgage  on,  see  Chattel  Mortgage. 
Damages  for  Injury  to  or  Taking  or  Deten- 
tion of,  see  Damages,  III.  j. 

Editorial  Notes. 

Classification  of  growing  fruit  as.     16:  103. 
Tenancy  by  entireties.     22:  594;  30:  31V. 
Right  to  plead  inconsistent   defense  in   ac- 
tions relating  to.     48:  197. 


PERSONAL  REPRESENTATIVES. 
Who  are,  see  Deeds,  51. 

»  >  » 

PERSONAL  RIGHT. 

Injunction   to    Protect,   see    Injunction,   5G- 
60,  269. 

Editorial  Notes. 
Power  of  equity  to  protect.     37:  783. 

♦  >  » 

PERSONAL  SECURITY. 

What  is,  see  Constitutional  Law,  619. 
Right  of  Privacy,  see  Privacy,  1. 
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PERSONAL  SERVICE. 

Injunction   to   Compel    Performance   of,   sec 
Injunction,  85-91. 


PER  STIRPES. 

See  Wills,  339-343;  V.  §  20. 


PEST  HOUSES. 


Depreciation  of  Property  by  Establishment 
of,  as  a  Taking,  see  Eminent  Domain, 
222. 

Taking  Hotel  for,  see  Health,  28. 

Municipal  Liability  as  to,  see  Municipal 
Corporations,  452,  502,  503,  505. 

As  Nuisance,  see  Nuisances,  40,  41,   147. 

Joinder  of  Defendants  in  Action  for  Estab- 
lishing Near  Residence,  see  Parties,  191. 

Unlawful  Location  as  Proximate  Cause  of 
Contraction  of  Disease,  see  Proximate 
Cause,  27. 

See  also  Hospitals. 

Editorial  Notes. 
Power  to  provide.     26:  727. 


PETITION. 


For  Certiorari,  see  Certiorari,  32. 

For  Change  of  County  Seat,  see  Counties, 
14-18. 

Nomination  by,  see  Elections,  304,  305. 

In  Condemnation  Proceedings,  see  Eminent 
Domain,  II.  b. 

Of  Firemen,  see  Fire  Department,  5. 

For  Liquor  License,  see  Intoxicating  Liquors, 
72,  73. 

For  Vacation  of  Judgment,  see  Judgment, 
431. 

Of  Plaintiff,  see  Pleading,  II. 

For  Policeman,  see  Police,  2. 

For  Removal  of  Cause,  see  Romoval  of 
Causes,  31-38. 

For  Street  Improvement,  see  Public  Im- 
provements, 9,  53. 

To  Enforce  Local  Assessment,  Lien,  see  Pub- 
lic Improvements,  197. 

Signatures  to  a  petition  which  are  cut 
off  and  attached  to  another  petition  which 
is  identical  with  the  former  cannot?  be 
counted  in  making  the  required  number  of 
signatures  to  the  petition.  People  ex  rel. 
Wells  v.  Berkeley,  102  Cal.  298,  36  Pac.  591, 

23:  838 


PETROLEUM. 


Monopoly  as  to.  see  Constitutional  Law,  44S. 
Injunction   against    Extraction    of,    see    In- 
junction.  186-103. 
Waste  of,  see  Mines,  52. 
In  Mines,  Generally,  see  Mines,  11.  b. 


Municipal  Liability  for  Explosion  of,  in 
Sewer,  see  Municipal  Corporations,  526, 
527. 

Negligence  as  to.  Generally,  see  Negligence, 
38,  47. 

Partial  Invalidity  of  Statute  as  to,  see 
Statutes,  88. 

Construction  of  Statute  as  to  Test  of  Prod- 
ucts of.  see  Statutes,  448. 

See  also  Oil. 

Editorial  Notes. 

As  real  property.    25:  223. 
Prohibition    of,    on    passenger    vessels.     2: 
382.* 


PEW. 

Adverse  Possession  of,  see  Adverse  Posses- 
sion, 62. 

1.  The  owner  of  a  pew  in  a  church  is  en- 
titled to  payment  if  the  pew  is  destroyed  by 
taking  down  the  building  or  otherwise,  when 
it  is  a  matter  of  expediency  merely,  and  is 
not  made  necessary  by  the  ruinous  condition 
of  the  building.  Aylward  v.  O'Brien,  160 
Mass.   118,  35  N.  E.  313,  22:  206 

2.  An  archbishop  who  has  title  to  the  soil 
on  which  a  Roman  Catholic  church  stands 
has  no  greater  rights  in  respect  to  the  dem- 
olition of  a  pew  therein  owned  by  an  indi- 
vidual than  an  organized  religious  corpora- 
tion of  any  other  denomination  would  have 
by  reason  of  its  ownership   of  the  church. 

Id. 

3.  A  conveyance  of  a  pew  prior  to  Mass. 
Stat.  1855,  chap.  122,  except  in  Boston,  was 
required  to  be  by  deed,  as  the  pew  was  real 
estate.  Id. 

4.  The  methods  and  usages  of  the  Roman 
Catholic  Church  do  not  seem  to  touch  the 
question  of  the  rights  of  a  pewholder  who 
has  a  title  to  his  pew.  Id. 

Editorial  Notes. 

Rights  of  pewholders.     22 :  206. 


PHARMACISTS. 


See  Drugs  and  Druggists. 

Editorial  Notes. 
Permission   to   pharmacists   to   sell   spiritu- 
ous liquors.     7:  297.* 


PHOSPHATE. 

Abatement  of  Action  by  Board  of  Phosphate 
Commissioners,  see  Abatement  and  Re- 
vival, 30. 

Constitutionality  of  Special  License  to  Take, 
see  Constitutional  Law,  454. 

Contract  to  Purchase  and  Sell  Phosphate 
Rock,  see  Contracts,  303. 

Mutuality  of  Contract  to  Sell  Phosphate 
Rock,  see  Contracts,  93. 

The   right   of   a   riparian   owner   to    take 
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phosphates  for  the  purpose  of  sale  from  the 
beds  of  navigable  streams,  bays  of  the  sea, 
or  harbors,  below  high-water  mark  and  out 
to  the  edge  of  the  channel,  is  not  conferred 
by  Fla.  act  Dec.  27,  1856,  entitled  "An  Act 
to  Benefit  Commerce,"  and  commonly  known 
as  the  riparian  act  of  1856  (Fla.  Rev.  Stat. 
§§  454,  455),  although  by  the  language  of 
that  act  the  state  devests  itself  of  all  right, 
title,  and  interest  to  land  covered  by  water 
in  front  of  any  tract  owned  by  a  citizen,  or 
by  the  United  States  for  public  purposes, 
and  expressly  vests  the  full  title  to  the 
same  in  the  riparian  proprietors;  but  the 
sole  uses  and  purposes  for  which  the  grant 
was  made  to  riparian  proprietor^^are  those 
for  the  benefit  of  commerce,  as  specified  in 
the  act,  such  as  the  building  of  wharves, 
warehouses,  or  other  buildings.  State  v. 
Black  River  Phosphate  Co.  32  Fla.  82,  13  So. 
640,  21:  189 


PHOSPHORUS. 


Negligence  of  Druggist  in  Selling,  see  Drugs 
and  Druggists,  8. 


PHOTOGRAPHERS. 


License  of,  see  License,  70. 

Exemption  of  Lens  of,  see  Exemptions,  45. 


PHOTOGRAPHS. 


Liability  on  Bond  of  Sheriff  Sending  Out,  see 
Bonds,  66. 

Of  Convict,  see  Convicts,  5. 

Of  Prisoner,  see  Sheriff,  3. 

As  Subject  of  Copyright,  see  Copyright,  8. 

Penalty  for  Infringing  Copies  of,  see  Copy- 
right, 31. 

Requiring  Submission  to  X-ray,  see  Discov- 
ery and  Inspection,  III. 

As  Evidence,  see  Appeal  and  Error,  535; 
Evidence,  1045-1054. 

Injunction  against  Publication  of,  see  In- 
junction, 74. 

Publication  of,  for  Advertising,  as  a  Libel, 
see  Pleading,  373. 

Publication  of,  as  Invasion  of  Privacy,  see 
Privacy,  4,  7. 

1.  There  is  an  implied  contract  between  a 
photographer  and  his  customer  that  the 
negative  for  which  the  customer  sits  shall 
only  be  used  for  the  printing  of  such  pho- 
tographic portraits  as  the  customer  may 
order  or  authorize.  Moore  v.  Rugg,  44  Minn. 
28,  46  N.  W.    141,  9:  58 

2.  For  a  photographer  to  make  additional 
copies  from  a  negative  of  a  picture  from 
which  a  customer  has  procured  a  certain 
number  of  copies  to  be  made  is  breach  of 
contract  as  well  as  a  violation  of  confidence. 
Corliss  V.  E.  W.  Walker  Co.  57  Fed.  434,  64 
Fed.  280,  31 :  283 


Editorial  Notes, 
Right  to  use  negative  without  the  consent 
of    the     party     who     has 
paid  for  it.     50:  397. 
As  evidence.     35:  802. 

Competency  of  photographic  copy  as  stan3- 
ard  for  comparison  of 
handvn-iting.     63 :  438. 


PHYSICAL  CONDITIONS. 

Opinion  Evidence  as  to,  see  Evidence,  Vll. 
d. 


PHYSICAL   CULTURE. 

Exemption  of  Institution  for,  from   Taxa- 
tion, see  Taxes,  277. 


PHYSICAL  EXAMINATION. 

In  General,  see  Discovery  and  Inspection, 
II. 

Of  Insured  after  Accident,  Liability  for  In- 
jury Resulting,  see  Insurance,  VI.  b,  3,  i. 

Physician  Acting  as  Independent  Contractor 
in  Making,  see  Master  and  Servant,  712. 

Editorial  Notes. 

Right  of.      14:  466. 

To  prove  personal  injuries.     3:  808.* 


PHYSICIANS  AND  SURGEONS. 

I.  Right  to  Practise. 

a.  In  General. 

b.  By  Particular  Methods. 

1.  Magnetic  Healing. 

2.  Ophthalmology. 

3.  Osteopathy. 

4.  Christian  Science. 
II.  Duties  and  Liabilities. 

in.  Editorial  Notes. 

Power  to  Confer  Degree  upon,  see  Colleges, 

8. 
Contempt  in  Refusing  to  Testify,  see  Con- 
tempt, 40. 
Damages  for  Delay  in  Telegram  Summoning, 

see  Damages,  186-189. 
Recovery  for  Mental  Anguish  from  Delay  of 

Telegram     Summoning,     see    Damages, 

595-597. 
Measure  of  Damages  against,  see  Damages, 

289. 
Effect    of    Wrong    Medical    Treatment    on 

Amount    of    Recovery    for    Injury,    see 

Damages,   308,   310. 
Dentists,  see  Dentists. 
Compensation  to,  for  Injuring  Business  of, 

see  Eminent  Domain,  319. 
Evidence  of  Opinion  of,  see  Evidence,  VII.  d 
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Admissibility  of  Statements  to,  see  Evi- 
dence, 1533,  1534. 

Privileged  Communications  to,  see  Evidence, 
1487-1492,  1509-1516. 

Disclosure  by,  of  Knowledge  Obtained  from 
Examination  of  Accused,  see  Constitu- 
tional Law,  824. 

Evidence  by,  as  to  Extent  of  Injuries,  see 
Evidence,   1569. 

Evidence  of  Complaints  of  Suffering  to,  by 
Injured  Persons,  see  Evidence,  1683- 
1685. 

Duty  to  Furnish  Medical  Attendance  to  In- 
fants, see  Infants,  11-14. 

Indictment  for  Failure  to  Furnish  Medical 
Attendance,    see    Indictment,    etc.,    80. 

Slander  of,  see  Libel  and  Slander,  60,  63- 
65,   108. 

As  Servant,  see  Master  and  Servant,  18. 

Acting  as  Independent  Contractor  in  Exam- 
ining Plaintiff,  see  Master  and  Servant, 
712. 

Master's  Liability  for  Failure  to  Employ, 
see  Master  and  Servant,  63,  64. 

Payment  of  Bill  of,  by  Receiver  for  De- 
serted Wife,  see  Receivers,  76. 

Contradiction  of,  as  Witnesses,  see  Witness- 
es, 178. 

Implied  Agreement  to  Pav,  see  Contracts, 
23. 

Liability  for  Services  of,  for  Emancipated 
Child,  see   Infants,   15. 

Authority  to  Employ,  see  Master  and  Serv- 
ant, 7,  8;   Principal  and  Agent,  40-^2. 


I.  Right  to  Practise, 
a.  In  General. 

Equal  Protection  and  Privileges  in  Regula- 
tion of,  see  Constitutional  Law,  493-509. 

Due  Process  in  Regulation  of,  see  Consti- 
tutional Law,  677. 

Police  Power  to  Regulate,  see  Constitution- 
al  Law,   1031a,    1032. 

Burden  of  Proof  as  to,  see  Evidence,  257. 

Injunction  against  Practice,  see  Injunction, 
98. 

Title  of  Statute  as  to,  see  Statutes,  182, 
183. 

As  to  Medical  Colleges,  see  Medical  College. 

As  to  [Medical  Examiners,  see  Medical  Ex- 
aminers. 

For  Editorial  Notes,  see  infra.  III.  §   1. 

Validity  of  statute  defining  practice. 
See  also  infra,  4,  15-17,  20,  22,  25-27. 

1.  The  legislature  cannot  define  the  prac- 
tice of  medicine  or  surgery,  for  the  purposes 
of  an  act  forbidding  such  practice  without 
a  license,  as  the  management  of  any  dis- 
ease, physical  or  mental,  real  or  imaginary, 
for  fee  or  reward,  by  anv  method  what- 
ever. State  V.  Biggs,  133 'N.  C.  729,  46  S. 
E.  401,  64:  139 

2.  Making  punishable  certain  acts  when 
done  for  gain,  which  are  not  punisliable  if 
done   gratuitously,  does   not   render  invalid 


a  statute  defining  the  practice  of  medicine 
and  prescribing  the  qualifications  of  prac- 
titioners. Territory  v.  Newman  (N.  M.) 
79  Pac.  813,  68:  783 

Standard  of  preparation. 

3.  That  a  standard  of  preparation  re- 
quired of  applicants  for  license  to  practise 
medicine  may,  under  the  provisions  of  the 
law  establishing  it,  vary  from  time  to  time, 
and  that  it  may  be  fixed  by  the  require- 
ments which  the  schools  teaching  a  particu- 
lar system  of  medicine  require  of  their  pu- 
pils, do  not  destroy  the  validity  of  the  stat- 
ute fixing  such  standard.  Ex  parte  Gerino, 
143  Cal.  412,  77  Pac.  166,  66:  249 

4.  An  applicant  for  a  license  to  practise 
medicine,  who  has  all  the  qualifications  to 
admit  him  to  the  examination  required  by 
statute,  cannot  assail  the  validity  of  the 
statutory  requirement  on  the  ground  that 
a  class  of  applicants  may  be  admitted  to 
examination  with  less  qualification  than  he 
has,  or  that  with  equal  learning  applicants 
cannot  be  admitted  to  examination  iiiless 
possessing  a  diploma.  State  ex  rel.  Kellogg 
V.  Currans,  111   Wis.  431,  87  N.  W.  561, 

56:  252 
Graduation. 

5.  The  words  "suitable  graduate  in  medi- 
cine," in  the  California  act  providing  for 
the  appointment  of  a  county  physician,  in- 
clude one  legally  licensed  to  practice  medi- 
cine and  surgery  under  the  laws  of  the 
state,  although  he  was  never  graduated  at 
any  college,  school,  or  university  which  con- 
fers the  degree  of  doctor  of  medicine.  Peo- 
ple ex  rel.  Johnson  v,  Eichelroth,  78  Cal. 
141,  20  Pac.  364,  2:  770 
License. 

Standard  of  Preparation  of  Applicants  for, 
see  supra,  3,  4.    " 

Validity  of  Note  to  Unlicensed  Practitioner, 
see  Bills  and  Notes,  199. 

Service  by  Unlicensed  Physician  as  Consid- 
eration for  Promise,  see  Contracts,  82. 

Right  to  Recover  for  Services  without  Li- 
cense, see  Contracts,  392. 

Collateral  Attack  on  Right  of  Medical  Ex- 
aminers to  Office,  see  Habeas  Corpus,  18. 

Information  for  Practising  without,  see  In- 
dictment, etc.,  68. 

Effect  of  Bad  Counts  in  Indictment  for, 
see  Appeal  and  Error,  888. 

Mandamus  to  Compel  Issuance  of  Certifi- 
cates, see  ^landamus,  32. 

Partial  Invalidity  of  Statute  as  to,  see 
Statutes,  81,  82. 

Title  of  Statute  as  to,  see  Statutes,  182, 
183. 

Construction  of  Statute  as  to,  see  Statutes, 
488. 

See  also  supra,  1;  infra,  14-16,  22. 

For  Editorial  Notes,  see  infra.  III.  §   1. 

6.  Statutes  forbidding  the  practice  of 
medicine  without  license  are  constitutional. 
Bragg   V.   State,    134   Ala.   165,  32   So.   767, 

58:  925 

7.  A  diploma'  from  an  institution  having 
no  power  to  give  it  is  not  sufficient  to  en- 
title a  person  to  demand  a  license  as  phy- 
sician  from   the   censors    of   a    medical   so- 
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ciety,  under  Vt.  R.  L.  §  3911.     Townaliend 
V.  Gray,  62  Vt.  373,  19  Atl.  635,  8:  112 

8.  One  already  practicing  medicine  by  vir- 
tue of  a  license  issued  under  the  old  law 
is  not  entitled  to  a  new  certificate  and 
license  as  a  matter  of  course  under  the  In- 
diana law  of  March  8,  1897,  but  the  board 
of  registration  and  examination  can  inquire 
whether  his  former  license  was  rightfully 
obtained,  and  also  whether  he  i3  a  fit  per- 
son to  practise  medicine.  State  ex  rel. 
Burroughs  v.  Webster,  150  Ind.  607,  50  N. 
E.  750,  41:  212 

9.  One  seeking  to  enforce  the  issuance 
of  a  license  to' entitle  him  to  practise  medi- 
cine under  the  provisions  of  a  stjitute  can- 
not assail  requirements  of  the  statute  as 
unconstitutional.  State  ex  rel.  Kellogg  v. 
Currans,  111  Wis.  431,  87  N.  W.  561,  56:  252 
Revocation. 

10.  A  statute  authorizing  the  state  board 
of  health  to  revoke  a  physician's  license  for 
grossly  unprofessional  conduct  likely  to  de- 
ceive or  defraud  the  public,  without  fixing 
any  standard  by  which  such  fact  shall  be 
determined,  is  void.  Mathews  v.  Murphy, 
23  Ky.  L.  Rep.  750,  63  S.  W.  785,  54:  415 
Defense  to  prosecution. 

11.  A  person  who  is  practising  medicine 
in  violation  of  the  provisions  of  Kan.  Laws 
1870,  chap.  68  (Gen.  Stat.  1897,  chap.  100, 
§§  392,  393;  Gen.  Stat.  1899,  §§  2302,  2.303), 
cannot  defend  against  a  prosecution  there- 
for by  showing  that  he  has  been  continuous- 
ly engaged  in  such  practice  for  more  than 
ten  years  in  another  state.  State  v.  Wil- 
son, 62  Kan.  621,  64  Pac.  23,  52:  679 

12.  That  a  board  of  medical  examiners 
is  not  properly  organized  is  no  protection 
against  liability  for  practising  medicine 
without  its  license,  if  it  is  acting  de  facto 
under  the  statutes  and  its  certificate  of 
qualification  would  protect  one  from  prose- 
cution for  violating  the  statutes.  Bragg  v. 
State,  134  Ala.  165,  32  So.  767,  58:  925 

13.  No  right  is  given  to  violate  the  crim- 
inal laws  of  the  state  by  practising  medi- 
cine without  a  license  by  the  fact  that  the 
board  of  examiners  as  constituted  discrim- 
inates in  favor  of  "regular"  practitioners, 
and  against  all  other  schools.  Id. 

b.  By  Particular  Methods. 

1.  Magnetic  Healing. 

Sufficiency  of  Proof  as  to  Healer's  Belief, 

see  Evidence,  2342. 
Fraudulent  Use  of  Mails  by  Mental  Healer, 

see    Postoffice,   13. 
See  also  infra,  43. 
For  Editorial  Notes,  see  infra.  III.  §  1. 

14.  A  magnetic  healer  who  styles  him- 
self "Professor,"  and  holds  himself  out  to 
the  public  as  a  healer  of  disease,  and  whose 
treatment  in  a  particular  case  consisted  of 
holding  an  affected  limb  and  rubbing  it,  is 
within  the  terms  of  a  statute  requiring 
a  license  of  persons  who  announce  to  the 
public  a  readiness  to  cure  disease,  or  who 
use  in  connection  with  their  names  the  word 


"Professor,"  or  any  word  intended  to  desig- 
nate them  as  practioners  of  medicine  in 
any  of  its  branches.  Parks  v.  State,  159 
Ind.  211,  64  N.  E.  862,  59:  190 

2.  Ophthalmology. 

15.  An  ophthalmologist  who  prefixes  to 
his  name  the  letters  "Dr."  on  his  sign,  and 
on  notices  in  which  he  undertakes  to  correct 
certain  diseased  conditions  by  the  fitting  of 
glasses  to  the  eyes,  comes  within  the  terms 
of  a  statute  providing,  that,  when  a  per- 
son shall  append  the  title  "Dr.,"  in  a  medi- 
cal sense,  to  his  name,  he  shall  be  regarded 
as  practising  medicine,  within  the  meaning 
of  the  statute  which  requires  a  license  as 
a  condition  precedent  to  doing  so.  State  v. 
Yegge   (S.  D.)    103  N.  W.  17,  69:  504 

3.  Osteopathy. 

Discrimination  in  Favor  of,  see  Constitution- 
al Law,  508a. 

16.  The  practice  of  osteopathy  is  the 
practice  of  medicine  within  the  meaning 
of  a  statute  requiring  a  license  to  engage  in 
such  practice.  Bragg  v.  State,  134  Ala.  165, 
32  So.  767,  58:  925 

17.  One  who  practises  what  is  know  as 
"osteopathy"  is  a  practitioner  of  medicine 
within  the  meaning  of  Neb.  Comp.  Stat, 
chap.  55,  art.  1,  making  it  unlawful  to 
practise  medicine  without  having  a  certifi- 
cate from  the  state  board  of  health.  Little 
V.  State,  60  Neb.  749,  84  N.  W.  248, 

51:717 

18.  The  system  of  rubbing  and  kneading 
the  body,  commonly  known  as  osteopathy, 
is  comprehended  within  the  practice  of  medi- 
cine as  defined  by  Ohio  Rev.  Stat.  §  4403f, 
as  amended  by  Ohio  act  April  14,  1900,  pro- 
viding that  everyone  is  regarded  as  prac- 
tising medicine  who  shall  prescribe  or  rec- 
ommend for  a  fee  any  drug,  medicine,  ap- 
pliance, application,  operation,  or  treatment 
for  the  cure  or  relief  of  any  wound,  frac- 
ture, bodily  injury,  infirmity,  or  disease. 
State  v.  Gravett,  65  Ohio  St.  289,  62  N.'  E. 
325,  55:  791 

19.  A  school  of  osteopathy  which  teaches 
neither  surgery,  bacteriology,  materia  medi- 
ca,  nor  therapeutics,  and  relies  entirely  up- 
on the  manipulation  of  the  body  for  the 
cure  of  diseases,  is  not  a  "reputable  medical 
college,"  within  the  meaning  of  Ky.  Stat. 
§§  2612,  2613,  providing  that  no  person  shall 
practise  medicine  within  the  state  without 
a  certificate  from  the  state  board  of  health, 
and  that  the  state  board  of  health  shall  is- 
sue a  certificate  to  any  reputable  physician 
holding  a  diploma  from  a  reputable  medical 
college  legally  chartered  under  the  laws 
of  the  state  or  some  other  state  or  country. 
Nelson  v.  State  Board  of  Health,  108  Ky. 
769,  57  S.  W.  501,  50:  383 

20.  The  practice  of  osteopathy,  which  in- 
volves neither  the  use  of  drugs  nor  surgi- 
cal instruments,  but  which  relies  entirely 
upon  the  kneading  and  manipulation  of  the 
body    for  the   cure   of  diseases,  is   not  the 
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practice  of  medicine,  under  Ky.  Stat.  §  2613, 
making  it  unlawful  for  any  person  to  prac- 
tise medicine  within  the  state  without  a 
certificate   from  the  state  board  of  health. 

Id. 

21.  The  "system  of  rubbing  and  kneading 
the  body,  commonly  known  as  'osteo- 
pathy,' "  is  not  an  "agency,"  within  the 
meaning  of  Ohio  act  February  27,  1896,  "to 
regulate  the  practice  of  medicine"  (92  Ohio 
Laws,  p.  44),  which  forbids  the  prescribing 
of  any  "drug  or  medicine  or  other  agency" 
for  the  treatment  of  disease  by  a  person 
who  has  not  obtained  from  the  board  of 
medical  registration  and  examination  a 
certificate  of  qualification.  State  v.  Liff- 
ring,  61  Ohio  St.  39,  55  N.  E.  168,      46:  334 

22.  The  practice  of  osteopathy  is  not  with- 
in the  provisions  of  a  statute  making  the 
practice  of  medicine  or  surgery  without  a 
license  a  misdemeanor.  State  v.  MacKnight, 
131  N.  C.  717,  42  S.  E.  580.  59:  187 

23.  An  examination  and  license  as  for  a 
practitioner  of  medicine  and  surgery  can- 
not be  required  for  the  treatment  of  dis- 
ease by  baths,  physical  culture,  the  manip- 
ulation of  muscles,  bones,  spine,  and  solar 
plexus,  and  advice  as  to  diet.  State  v. 
Biggs,  133  N.  C.  729,  46  S.  E.  401,       64:  139 

4.  Christian   Science. 

Prohibition  against  Giving  Christian  Science 

Treatment,  see  Christian  Science. 
Discrimination    against,    see    Constitutional 

Law,   508a. 
Denial  of  Charter  to  Society  Promulgating 

Treatment   of   Disease   by   Prayer,   see 

Corporations.  16. 
Practice  of,  as  Ground  for  Divorce,  see  Di- 
*        vorce  and  Separation,  28. 
(Question  for  Jury,  in  Action  for  Failure  to 

Cure,  see  Trial,  81. 
See  also  infra,  39,  49-53. 

24.  The  treatment  by  a  so-called  Chris- 
tian scientist,  of  any  physical  or  mental 
ailment  for  compc»isation,  whether  exacted 
as-  a  fee  as  expected  as  a  gratuity,  cannot 
be  classed  as  an  act  of  worship  or  as  the 
performance  of  a  duty,  so  as  to  take  the 
case  out  of  a  statute  making  it  unlawful 
to  practise  medicine  without  a  certificate 
or  diploma  required  by  statute.  State  v. 
Buswell,  40  Neb.  158,  58  X.  W.  728,       24:  68 

25.  The  giviiij,'  of  Christian  Science  treat- 
ment, for  a  fee,  for  the  cure  of  disease, 
is  practisin;,'  medicine  within  the  meaning 
of  statutes  ])roviding  that  any  person  who 
shall  for  a  fee  prescribe  or  recommend  for 
the  use  of  any  person  any  drug,  medicine, 
or  other' agency  for  the  treatment,  cure, 
or  relief  of  any  bodily  injury,  infirmity, 
di'  disease,  shall  be  regarded  as  practisin.'^ 
Miedicino.  State  v.  Marble,  72  Ohio  St.  2i. 
73  N.  E.  1063,  70:  83."> 

26-27.  The  practice  of  Christian  Science, 
consisting  of  prayer  for  divine  assistance, 
the  encouragement  and  direction  of  the 
thoughts  of  the  patient,  without  recom- 
mending or  administering  any  drui?  or  medi- 
cine, or  giving  him   any  course  of  pliysical 


treatment,  is  not  a  violation  of  R.  I.  Gen. 
Laws,  chap.  165,  prohibiting  the  practice  of 
medicine  or  surgery  in  any  of  its  branches 
without  a  certificate  from  the  state  board 
of  health.  State  ex  rel.  Swarts  v.  Mylod, 
20  R.  I.  632,  40  Atl.  753,  41 :  428 


II.   Duties    and    Liabilities. 

Damages  for  Abandonment  During  Confine- 
ment, see  Damages,  254. 

Fraud  in  Statements  as  to  Ability  to  Cure, 
see    Fraud    and    Deceit,  *  23-25. 

Question  for  Jury  in  Action  for  Failure  to 
Cure,  see  Trial,  81. 

Refusal  to  attend  sick  person. 

28.  No  obligation  to  respond  to  every  call 

15  imposed  upon  a  physician  by  a  state's 
license  to  practise  medicine,  so  as  to  render 
him  liable  for  arbitrarily  refusing  to  attend 
a  sick  person,  although  no  other  physician 
is  procurable.  Hurelv  v.  Eddingfield,  156 
Ind.  416,  59  N.  E.  1058,  53:  135 
Frequency  of  visits. 

For  Editorial  Notes,   see   infra,  III.   §   1. 

29.  A  physician  must,  in  the  first  instance, 
determine  how  often  he  ought  to  visit  a 
patient;  and,  if  the  party  employing  him 
accepts  his  services  and  does  not  discharge 
him  or  require  him  to  come  less  frequently, 
or  fix  the  times  when  he  wishes  him  to  at- 
tend, he  cannot  afterwards  refuse  to  pay 
for  visits  on  the  ground  that  they  were 
unnecessarv.  Ebner  v.  Mackey,  186  111.  297, 
57  N.  E.  834,  51 :  298 
Duration  of  employment. 

30.  The  employment  of  a  physician  con- 
tinues while  sickness  lasts,  unless  put  an 
end  to  by  the  assent  of  the  parties  or  re- 
voked by  the  express  dismissal  of  the  phy- 
sician.   Lawson  v.  Conaway,  37  W.  Va.  159, 

16  S.  E.  564,  18:  627 
Operation. 

Burden  of  Proving  Lack  of  Consent  to,  see 
Evidence,  279. 

31.  If  physicians  attending  a  woman 
deem  it  necessary  for  the  preservation  and 
prolongation  of  her  life,  to  perform  an 
operation,  they  are  justified  in  doing  so  if 
she  consents,  whether  her  husband  consents 
or  not.  State  use  of  Janney  v.  Housekeep- 
er. 70  Md.  162,  16  Atl.  382,  '  2:  587 
Degree  of  care  and  skill  required. 

For  Editorial  Notes,  see  infra.  III.  §  2. 

32.  The  degree  of  care  and  skill  required 
of  physicians  is  that  reasonable  degree  of 
care  and  skill  which  physicians  ordinarily 
exercise  in  the  treatment  of  their  patients. 
State  use  of  Janney  v.  Housekeeper,  70  Md. 
162,   16  Atl.  382,  2:  587 

33.  A  physician  does  not  insure  that  his 
treatment  will  be  successful,  but  he  is  bound 
to  bestow  such  reasonable  ordinary  care, 
skill  and  diligence  as  phj'sicians  in  the  same 
neighborhood,  in  the  same  general  line  of 
practice,  ordinarily  have  and  excici.se  in 
like  cases.  Lawson  v.  Conaway.  37  W.  Vn. 
159.  16  S.  E.  564,  18:627 

34.  The   degree   of    knowledge,   skill,   and 
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care  required  of  a  physician  or  surgeon,  is 
that  which  is  ordinarily  possessed  by  those 
practising  in  similar  localities,  and  is  not 
necessarily  limited  to  that  which  is  in  fact 
exercised  in  his  particular  locality.  White- 
sell   V.   Hill,   101   Iowa,  629,  70   N.  W.   750, 

37 :  830 

35.  The  skill  required  of  a  physician  in 
treating  a  dislocated  and  broken  bone  is 
not  limited  to  that  of  ordinarily  skilful 
and  prudent  physicians  of  the  vicinity,  if 
that  does  not  equal  the  skill  and  prudence 
possessed  by  physicians  in  similar  commu- 
nities. Burk  V.  Foster,  114  Ky.  20,  69  S. 
W.  1096,  59:  277 

36.  One  who  holds  himself  out  a.^  a  healer 
of  diseases,  and  accepts  employment  as 
such,  must  be  held  to  the  duty  of  reason- 
able skill  in  the  exercise  of  his  vocation ; 
failing  in  this  he  must  be  held  liable  for 
any  damages  proximately  caused  by  unskil- 
ful treatment  of  his  patient.  Nelson  v. 
Harrington,    72    Wis.    591,    40    N.    W.    228, 

1:  719 
Presumption  of  want  of  care. 

37.  The  mere  failure  to  effect  a  cure  does 
not  even  raise  a  presumption  of  a  want 
of  proper  care,  skill,  and  diligence  in  a 
physician.  Lawson  v.  Conaway,  37  W.  Va. 
159,  16  S.  E.  564,  18:  627 
Liability  for  want  of  care  and  skill. 
Survivability  of  Action  for,  see  Abatement 

and  Revival,  28. 

Liability  of  Charitable  Institution  for  Neg- 
ligence of.  see  Charities.  139-141. 

Carrier's  Liability  for  Negligence  of,  in  Vac- 
cinating Passengers,  see  Carriers,  208. 

Master's  Liability  .for  Negligence  of,  see 
Master  and  Servant,  65-67. 

Liability  for  Negligence  of,  in  Examining 
Insured  Person  after  Accident,  see  In- 
surance, II.  b.  3.,  i. 

Burden  of  Proof  as  to,  see  Evidence,  566. 

Evidence  as   to  Skill,  see  Evidence,  1909. 

Hypothetical  Question  in  Action  for  Mal- 
practice, see  Evidence,  1247. 

Sufficiency  of  Evidence  of  Malpractice,  see 
Evidence,  2235. 

Variance  in  Proof  of  Negligence,  see  Evi- 
dence, 2406. 

•Judgment  for  Services  as  Estoppel  against, 
see  Estoppel,  71. 

Recovery  for  Services  as  Bar  to  Action  for 
Malpractice,  see   Judgment,  100,  223. 

Limitation  of  Action  for  Malpractice,  see 
Limitation  of  Actions,  201. 

Set-Off  for  Services  in  Action  for  Malprac- 
tice, see  Set-Off  and  Counterclaim,  10. 

Improper  Remarks  by  Counsel  in  Action  for, 
see  Appeal  and  Error,  1105. 

Instructions  as  to  Physician's  Negligence, 
see   Trial,   844. 

Instructions  as  to  Damages  in  Action  for 
Malpractice,  see  Trial,   776. 

For  Editorial  Notes,  see  infra,  III.  §§  1,  2. 

38.  The  treatment  of  a  patient  by  a  phy- 
sician is  to  be  tested  by  the  general  doc- 
trines of  his  school,  and  not  by  those  of 
other  schools.  Force  v.  Gregory,  63  Conn. 
167.  27  Atl.  1116,  22:  343 

39.  One   offering   to  treat    disease    as    a 


Christian  Scientist  is  bound  to  exercise  the 
care,  skill,  and  knowledge,  not  of  the  ordi- 
nary physician,  but  of  the  ordinary  person 
who  undertakes  to  treat  diseases  according 
to  the  methods  of  such  healers.  Spead  v. 
Tomlinson,  73  N.  H.  46,  59  Atl.  376,    68:  432 

40.  A  physician  who  applies  the  X-rays, 
not  for  medical  purposes,  but  to  locate  a 
foreign  substance  in  the  body  of  his  patient, 
is  not  entitled  to  have  the  question  of  his 
care  and  skill  in  applying  it  determined  by 
the  opinions  of  physicians  of  his  own  school. 
Henslin  v.  Wheaton,  91  Minn.  219,  97  N. 
W.  882,  64:  126 

41.  In  an  action  against  a  physician  and 
surgeon  for  negligence  and  unskilfulness  in 
applying  to  plaintiff's  body  the  device 
known  as  "Roentgen's  X-rays"  for  the  pur- 
pose of  locating  a  foreign  substance  thought 
to  be  in  his  lungs,  the  rule  of  liability  is 
the  same  as  that  applied  in  other  actions 
for  malpractice,  and  one  of  ordinary  care 
and  prudence.  Id. 

42.  A  clairvoyant  physician  is  liable  for 
failure  to  exercise  the  ordinary  skill  and 
knowledge  of  a  physician  in  good  standing, 
practicing  in  the  vicinity,  and  not  merely 
the  ordinary  skill  and  knowledge  of  clair- 
voyants. If  he  holds  himself  out  as  a  medi- 
cal expert,  and  accepts  employment  as  a 
healer  of  diseases,  but  relies  for  diagnosis 
and  remedies  upon  some  occult  influence  ex- 
erted upon  him,  or  some  mental  intuition 
received  by  him  when  in  an  abnormal  con- 
dition, he  takes  the  risk  of  the  quality  or 
accuracy  of  such  influence  or  intuition.  Nel- 
son V.  Harrington,  72  Wts.  591,  40  N.  W. 
228,  1:719 

43.  To  render  a  magnf;tic  healer  liable  for 
injuries  caused  by  magnetic  treatment  of 
a  patient  it  is  not  necessary  that  he  should 
be,  or  claim  to  be,  a  practising  physician; 
it  is  sufficient  that  he  undertakes  to  cure 
plaintiff's  malady,  and  inflicts  injury  by 
negligent  or  unskilful  treatment.  Longan 
V.   Weltmer,    180    Mo.   -322,    79    S.   W.    655, 

64:  969 

44.  It  is  the  duty  of  a  physician  who  has 
set  a  broken  leg  to  give  proper  instructions 
for  the  use  and  care  of  it;  and  for  failure 
to  do  so  he  is  liable  in  case  of  a  resulting 
injury.  Beck  v.  German  Klinik,  78  Iowa, 
696,  43  N.  E.  617,  7:  566 

45.  A  physician  employed  by  a  city  to 
treat  patients  in  an  almshouse  will  not  be 
relieved  from  liability  to  a  patient  therein 
for  failure  to  exercise  ordinary  care  and 
skill,  although  he  is  paid  by  the  city,  and 
not  by  the  patient.  Du  Bois  v.  Decker, 
130  N.  Y.  325,  29  N.  E.  313,  14:  429 

46.  A  physician  is  not  absolved  from  lia- 
bility for  failure  to  exercise  proper  skill 
in  a  particular  case  by  the  fact  that  the 
result  is  as  good  as  is  usually  obtained  in 
like  cases.  Burk  v.  Foster,  114  Kv.  20,  6ft 
S.   W.    1096,  "   59:  277 

47.  A  physician  who  improperly  treats  in- 
cipient hip  disease  as  a  partial  dislocation 
of  the  joint,  by  reason  of  which  the  patient 
is   subjected    to   great   sickness   and   suffer- 


2394 


PHYSICIANS  AND  SURGEONS,  III. 


ing,  and  crippled  for  life,  cannot  escape  lia- 
bility on  the  ground  that  the  same  result 
would  have  ensued  from  the  disease  alone 
if  he  had  not  interfered.  Grainger  v.  Still, 
187  Mo.  197,  85  S.  W.  1114,  70:  49 

48.  A  practising  physician  who  sends  an- 
other physician  in  his  place  to  attend  a 
patient  whom  he  has  promised  to  attend  is 
not  liable  for  the  unskilful  or  negligent 
acts  of  the  other  physician,  when  the  latter 
is  engaged  in  a  distinct  and  independent 
occupation  of  his  own,  and  is  not  the  serv- 
ant or  agent  of  the  former.  Myers  v.  Hol- 
born  (N.  ,J.  Err.  &  App.)  58  N.  J.  L.  193, 
33  Atl.  389,  30:  345 

49.  The  consent  of  a  patient  to  be  treated 
by  a  Christian  Science  healer  will  preclude 
his  holding  liim  liable  in  damages  for  fail- 
ure to  effect  a  cure,  although  that  method 
of  treatment  is  illegal  under  the  statutes  of 
the  state.  Spead  v.  Tomlinson,  73  N.  H. 
46,  59  Atl.  376,  68:  432 

50.  A  Christian  Science  healer  cannot  be 
held  liable  to  a  patient  whom  he  failed  to 
cure,  because  he  stated  that  he  could  and 
would  cure  her,  on  the  ground  that  he  did 
something  that  such  a  healer  would  not 
have  done,  in  the  absence  of  evidence  to 
show  that  such  healers  are  not  accustomed 
to  encourage  patients  by  assuring  them 
that   they  can  and  will  cure  them.  Id. 

51.  A  Christian  Scientist  who  is  employed 
to  cure  a  disease  cannot  be  said  to  be  want- 
ing in  the  knowledge,  care,  and  skill  of  the 
ordinary  person  professing  to  practise  that 
method  of  liealing  from  the  fact  that  he 
requires  a  certain  course  of  conduct  from 
the  patient,  unless  there  is  evidence  to  show 
that  such  course  is  contrary  to  Christian 
Science  practice.  Id. 

52.  One  employing  a  Christian  Scientist 
to  treat  a  disease  from  which  he  is  suffer- 
ing cannot,  after  receiving  the  treatment 
ordinarily  administered  by  such  healers, 
without  benefit,  hold  him  liable  in  dam- 
ages because  the  method  of  treatment  is 
improper.  Id. 

53.  To  establish  that  it  is  against  public 
policy  to  permit  Christian  Science  healers 
to  escape  liability  for  failure  to  effect  cures 
it  must  be  shown  that  the  practice  of  such 
theory  is  contrary  to  the  Constitution,  stat- 
utes, or  common  law.  Id. 
Liability  for  signing  certificate. 

54.  Examining  physicians  who  sign  a  cer- 
tificate required  by  statute  in  order  to 
commit  a  person  to  a  hospital  for  dipso- 
maniacs and  inebriates  are  not  liable  to  one 
confined  therein  without  cause,  where  they 
act  in  good  faith  and  without  malice,  since 
the  privilege  attaching  to  witnesses  and  to 
cases  of  privileged  communications  attaches 
to  them.  Niven  v.  Boland,  177  Mass.  11, 
.58  N.  E.  282,  52:786 
Liability  to  attendant. 

55.  A  physician  may  be  liable  for  injuries 
from  poison  to  one  voluntarily  assisting  in 
caring  for  a  wound,  if,  knowing  of  infec- 
tious poison  in  the  wound,  he  assures  the 
attendant  that  there  is  no  danger,  although 
he    is   ignorant   of   slight   abrasions   on   the 


attendant's  hands,  in  the  absence  of  which 
the  danger  would  not  exist.  Edwards  v. 
Lamb,  69  N.  H.  599,  45  Atl.  480,  50:  160 

Aggravation  of  injury. 

56.  Aggravation  of  an  injury  caused  by 
the  malpractice  of  a  surgeon  will  only  miti- 
gate damages,  and  not  defeat  a  cause  of 
action  for  the  malpractice.  DuBois  v.  Deck- 
er, 130  N.  Y.  325,  29  N.  E.  313,  14:  429 

57.  A  plaintiff  in  an  action  for  negligent 
injuries  acts  at  his  peril  in  following  the 
suggestion  of  defendant's  physician,  who  has 
been  sent  to  examine  him,  to  try  standing 
on  the  injured  leg,  after  he  and  his  physi- 
cian have  stated  that  he  cannot  bear  his 
weight  upon  it.  Pearl  v.  West  End  Street 
R.  Co.  176  Mass.  177,  57  N.  E.  339,  49:  826 
Form  of  remedy. 

58.  Wheie  a  physician  or  surgeon  is  em- 
ployed to  treat  a  patient,  without  any  ex- 
press special  contract  defining  the  character 
and  extent  of  his  duty  and  undertaking, 
either  an  action  of  assumpsit  or  case  may 
be  maintained  for  the  breach  of  the  implied 
obligation  arising  from  such  employment, 
caused  by  unskilful,  negligent,  and  improper 
treatment  of  the  patient.  Kuhn  v.  Brown- 
field,  34  W.  Va.  252,  12  S.  E.  519,       11:  700 


III.  Editorial  Notes. 

§  I.  Generally. 

Constitutionality  of  regulations  as  to  prac- 
tice;   license.     14:  581. 

Review  of  action  of  medical  board.    20:  355. 

Effect  of  failure  to  procure  license.  16: 
425.     • 

Contract  for  services.     1:  719;*  11-  700.* 

Physician's  right  to  determine  frequency 
of  visits  to  patient.  51: 
298. 

Liability  for  malpractice  when  serving 
gratuitously  or  employed 
by  third  party.     14:  429. 

Recovery  of  judgment  for  services  as  bar  to 
action  for  malpractice. 
45:  541. 

Authority  of  agent  to  employ,  for  employee 
or  other  third  person.  20: 
695. 

Libel  or  slander  by  imputing  incompe- 
tency  to.     26:  325. 

As   witness   before   grand   jury.     28:  323. 

Municipal  power  to  provide,  in  epidemics. 
26:  728. 

Duty  to  employ  for  servant.     28:  546. 

Admissibility  of  books  of  account  to  prove 
professional  services.  52: 
698. 

Negligent  homicide  by.     61  ;  287. 

Death  by  medical  treatment  as  affecting 
liability  under  policy  of 
life  insurance.     3:  486.* 

Mistreatment  by  physician  as  affecting  lia- 
bility of  persons  causing 
injury.     17:  34. 

How  far  use  of  mails  by  healers  is  fraud- 
ulent.   70:  589. 

§  2.  Degree  of  care  and  skill  required  of. 

General  duty  of  physician.     37:830. 


PHYSIOLOGY— PILOT. 
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What  he  undertakes  to  do.     37:  830. 

General  statements.     37:  830. 

Does  not  undertake  to  cure.    37:  83 L 

Special  contract.     37:  831. 
Decree  of  care  and  skill  required.    37:  831. 
Liable  /or  what.     37:  832. 

In  General.    37 :  832. 

For  ignorance.     37:  833. 

When   he   does  not   cause   injury.      37: 
833. 

For  acts  of •  others.     37:833. 

For  nonattendance.     37:  83-i. 

Errors  of  judgment.     37:  834. 

Giving   instructions.      37:  835. 
What   are   proper   oare   and  skill.     37:  835. 
Must   follow  established   practice.*,  37:  830. 

In   general.     37:  836. 

Of  his  own   school.     37 :  837. 
No  presumption  against  him.    37:  837. 
Free  service.     37:  837. 
General   reputation.      37:  838. 
Who  judges  of  skill.     37:  838. 
Survival  of  action.     37:  838. 
§  3.  Obeying  or  disobeying,  as  affecting  rem- 
edy of  injured  person. 
Generally.     49:826. 
Effect  of  obeying  improper  directions.     49: 

826. 
Effect  of  disobeying  directions.     49:  827. 


PHYSIOLOGY. 

Judicial  Notice  as  to,  see  Evidence,  68. 
^  * » 

PICKETING. 

See  Conspiracy,  67. 

♦-•-♦ 


PICTURE. 

Bailment  of,  see  Bailment,  8,  23;  Contracts, 
37. 

Soliciting  Orders  for,  in  Other  State,  see 
Commerce,  159,  165. 

Publication  of,  without  Consent,  see  Con- 
stitutional Law.  1091. 

Injunction  against  Publication  of,  see  In- 
junction, 74. 

Publication  of,  in  Advertisement,  as  Libel, 
see  Libel  and  Slander,  14,  72. 

Publication  of,  as  Invasion  of  Privacy,  see 
Privacy,  4-7. 

Obscenity  of,  see  Obscenity,  1. 

See  also  Photographs. 


PICTURE  FRAMES. 

License  Tax  on  Sale  of,  see  Commerce,  157- 
159. 

PIER. 

Construction   of,  as  a  Taking  of  Property, 
Bee  Eminent  Domain,  257. 


Lateral  Support  for,  see  Lateral  Support,  4. 
Assumption  of  Risk  as  to,  see  Master  and 

Servant,  333. 
In  Lake,  see  Waters,  116. 
Erection    of,    by    Tenant    of    Wharf,    see 

Wharves,  8-10. 


PIGEONS. 
Cruelty  in  Shooting,  see  Animals,  67,  68. 

♦-•-♦ 

PIG  PENS. 

Health  Regulations  as  to,  see  Health,  14. 


PILES. 

Constitutional  Right  as  to  Driving  in  River 
Bed,  see  Constitutional  Law,  352,  353. 

Enjoining  Erection  of  Building  on,  see  In- 
junction, 14. 

Liability  for  Causing  Flood  by,  see  Waters, 
283. 


PILOT. 

Employment  of,  on  Sunday,  see  Sunday,  10. 

1.  Placing  25  tons  of  coal  as  ballast  in  the 
hold  of  a  vessel  of  7'00  or  800  tons'  burden 
which  is  loaded  with  lumber  does  not  bring 
her  within  the  provisions  of  the  Maryland 
law,  exempting  from  pilot  fees  vessels  laden 
in  whole  or  in  part  with  coal  or  coke  mined 
in  the  United  States.  Clayton  v.  Hebb,  25 
C.  C.  A.  641,  42  U.  S.  App.  477,  80  Fed.  558, 

39:  177 

2.  A  vessel  having  no  propelling  power  of 
her  own,  and  in  charge  of  a  tug  having  on 
board  a  licensed  pilot,  is  subject  to  the  pro- 
visions of  a  state  statute  requiring  vessels 
entering  a  certain  port  to  take  a  licensed 
pilot,  or,  in  case  of  refusal,  to  pay  his  regu- 
lar fee.  Newton  v.  The  Carrie  L.  Tyler,  45 
C.  C.  A.  374,  106  Fed.  422,  54:  236 

Editorial  Notes. 

Jurisdiction   of   admiralty   of   contracts   of. 

66:229. 
Liability  of  vessel  or  owner  for  compulsory 
pilotage   fees.     39:  177. 
What  constitutes  compulsory  pilotage. 

39:  177. 
Consideration  and  construction  of  pro- 
visions for,     39:  177. 
Generally.     39:  177. 
Exemptions.     39:  179. 
Effect     of     constitutional     restrictions. 

39:  179. 
Effect   of   national    prohibition   against 

discrimination.    39:  181. 
Effect  of  national  provision  for  waters 
between  states.    39:  182. 
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Effect    of  Federal   licenses  and   license 

laws.     39:  183. 
Conditions  of  liability.     39:  183. 

Necessary    qualifications    of    pilot. 

39:  184. 
Tender  of  services.     39:  185. 
Refusal  of  services  tendered.    39: 

186. 
First  pilot  offering.     39:  187. 
Proper  destination.     39:  188. 
Outward-bound  pilotage.    39:  189. 
To   whom    and   what    the   liability   at- 
taches.   39:  189. 
The  amount  or  rate.     39:  191. 
Maritime  lien  for  services  of.    70:  384. 


PIPE  LINE— PLATES. 

PLAINTIFFS. 
Parties  Plaintiff,  see  Parties,  I. 
*-•-*■ 


PIPE  LINE. 


Crossing  under  Railroad  Track,  see  Ease- 
rtients,  88. 

Condemnation  of  Land  for,  see  Eminent  Do- 
main, 140. 

Abandonment  of,  see  Gas,  6,  7. 

Escape  of  Oil  from,  as  Nuisance,  see  Nui- 
sances, 26. 

Tax  on,  see  Taxes,  220. 

Editorial  Notes. 

Pipe  line  as  real  estate  for  purpose  of  tax- 
ation.    15:299. 


PIPES. 

For  Gas  in  Highway,  ^ee  Highways,  78-82. 
Lien  on,  see  Mechanic's  Liens,  73. 


♦  •» 


PLACE. 


Of  Payment,  see  Payment,  37. 

Of  Demanding  Payment  of  Note,  see  Bills 

and  Notes  163-165. 
Of  Delivery  by  Carrier,   see  Carriers,  783- 

785. 
Place  of  Trial,  see  Venue. 
Allegation  of,  in  Indictment,  see  Indictment, 

etc.,  27-30. 

Editorial  Notes. 

Effect'  of  contemporaneous  agreement  as  to 
place  of  payment  of  note, 
43:  458. 

Judicial  notice  of  matters  relating  to  local- 
ities.    4:  35.» 


PLACER  CLAIM. 


Location  of  Lode  Claim  within,  see  Mines, 
16-18. 


PLAGIARISM. 


What  Cojislitutes  Charge  of,  see  Libel  and 
Slander,  16. 


PLANK  ROAD. 

Impairing  Obligation  of  Contract  as  to 
Tolls,  see  Constitutional  Law,  1143, 
1144. 

Title  of  Statute  as  to,  see  Statutes,  102. 

In  General,  see  Tolls  and  Toll  Roads. 


PLANTER. 
License  of,  see  License,  101. 
♦  >» 


PLANTS. 

Injury  to,  by  Gas.  see  Gas,  49. 
Replevin  for,  see  Replevin,  15. 


PLASTERER. 

Lien  of,  see  Mechanics'  Liens,  43. 


PLAT. 

• 

Adverse  Possession  of  Street  Shown  on,  see 
Adverse  Possession,  44,  47. 

Purchaser  of  Lots  According  to,  see  Bounda- 
ries, 21. 

Dedication  by,  see  Dedication,  IV.  b. 

Of  Park,  see  Parks  and  Squares,  1. 

The  indication  of  a  block  upon  a  plat 
between  a  highway  and  a  lake  must  give 
way  if,  when  the  highway  is  located,  no 
land  is  left  between  it  and  the  lake  shore. 
Madison  v.  Mayers,  97  Wis.  399,  73  N.  W. 
43,  40:  635 

Editorial  Notes. 
Dedication  by.     9:  551.* 


PLATE   GLASS  WINDOW. 
Cause  of  Breaking  of,  see  Insurance,  9GG. 


PLATES. 


Editorial  Notes. 


Right  to  use  engraved  plates  without  con- 
sent of  party  who  has 
paid   for    same.    oO:  397. 


PLATFORM— PLEADING. 
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PLATFORM. 

Contributory   Negligence   in  Riding  on.  see 

Carriers,  II.  a,  4,  6,   (2). 
At  Station,  see  Carriers,  II.  a,  9. 
Erection  of,  along  Sidewalk,  see  Municipal 
•    Corporations,  135. 


PLAY. 

Liability  for  Injury  to  Child  while  Playing 
in  Highway,  sea  Negligence,  204. 


PLAYING  POLICY. 


Class  Legislation  as  to,  see  Constitutional 

Law,  605. 
Making  Possession   of  Papers  Used   in.  an 

Offense,  see  Constitutional  Law,  930. 
Statutory  Imposition  of  Burden  of  Proof  in 

Prosecution  for,  see  Constitutional  Law, 

917. 
See  also  Lottery,  14,  15. 


PLEA. 


See  Pleading,  HI. 


PLEADING. 


L  In  (leneral. 

a.  Necessity ;  Form  ;  Counts. 

b.  Verification. 

c.  Definiteness ;    Particularity. 

d.  Inconsistency. 

e.  Implication. 

f.  Conclusions. 

g.  Defects  Waived  or  Cured, 
h.  Exhibits. 

i.  Bill  of  Particulars, 
j.  Pleading  Laws, 
k.  Judgment  on  Pleadings. 
1.  Relief  under  Pleadings, 
m.  Admissions, 
n.  Amendments, 
o.  Supplemental  Pleading, 
p.  Filing  after  Default. 
(].  Surplusage, 
r.  Withdrawal. 
s.  Striking  Out. 
t.  Dismissal, 
u.  Multifariousness. 
V.  Duplicity. 
II.  Declaration  or  Complaint. 

a.  Jurisdictional   Averments. 

b.  Right  or  Capacity  to  Sue. 

c.  Description  of  Parties. 

d.  Statement  of  Cause  Generally. 

e.  Negation  of  Defense. 

f.  Allegations  as  to  Damages. 

g.  Averments    as    to    Ownership 

Title. 


h.  On  Contract  Liability. 

i.  Allegations  as  to  Liens. 

j.  For  Negligence. 

k.  For  Libel  or  Slander. 

1.  For  Torts  Injuries,  or  Nuisance. 

m.  For  Infringement. 

n.     Estates     of     Decedents;   Wills; 

Trusts, 
o.  As  to  Corporate  Matters, 
p.  Miscellaneous. 
III.  Pleas  and  Answers. 

a.  In   General. 

b.  What  must  be  Pleaded. 

c.  What  may  be  Pleaded. 

d.  Sufficiency. 
IV.  Cross  Bill. 

V.  Reply. 
VI.  Counterclaim. 
VII.  Demurrer. 

a.  Form. 

b.  When  Lies. 

c.  What  Demurrable. 

d.  What   Questions    Raised   by    De- 

murrer. 

e.  What  Admitted  by  Demurrer. 

f.  Effect;    Practice. 
Vni.  Editorial  Notes. 

Applying  Rule  as  to,  to  Statement  of  Facts, 
see  Agreed  Case,  2. 

Appealabilitj'  of  Decision  as  to,  see  Appeal 
and  Error,  20,  21. 

Review  of  Decision  as  to,  on  Appeal,  see 
Appeal  and  Error,  VII.  i,  3;  VIL  j,  4. 

Reversal  for  Error  as  to,  see  Appeal  and 
Error,  VIL  m.  2. 

Consideration  of.  on  Appeal,  see  Appeal  and 
Error.  486,  502,  503,  518. 

Consideration  of,  in  Cases  Certified,  see  Cas- 
es Certified,  10. 

Hilary  Rules  of,  see  Common  Law,  20. 

Fees  for  Filing  Copy  of,  see  Costs  and  Fees, 
36. 

Effect  on  .Jurisdiction  of  Failure  to  State 
Cause  of  Action,  see  Courts,  2. 

Necessity  of  Proving  Allegations,  see  Evi- 
dence, II.  b. 

As  Evidence,  see   Evidence,   IV.  f. 

Evidence  Admissible  under,  see  Evidence, 
XI.  m. 

Variance  between  Pleading  and  Proof,  see 
Evidence,  XII.  m. 

Sufficiency  of  Proof  to  Overcome,  see  Evi- 
dence,   23G1-2303. 

Joinder  of  Causes  of  Action,  see  .Vction  or 
Suit,  IL  d;  III.  §  4. 

Joinder  of  Parties,  see.  Parties.  I.  b;  II.  b. 

Defamatory  Matter  in,  see  Libel  and  Slan- 
der, 136-141. 

Petition  for  Removal  of  Cause,  see  Removal 
of  Causes,  31-38. 

Filing  Complaint  on  Sunday,  see  Sunday,  3. 

Time  of  Filing,  see  Time,  25,  26. 

Reference  to,  in  Argument,  see  Trial,  48. 

Libelous  Matter  in,  Question  for  Jury  as  to, 
see  Trial.  505. 

In  Criminal  Prosecution  see  Criminal  Law, 
n.  f;   Indictment,  etc. 

In  Election  Contest,  see  Elections,  IV. 

In  Injunction  Suit,  see  Injunction,  49^504. 
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PLEADING,  I.  a,  b. 


In   Mandamus  Proceedings,  see  Mandamus, 

II.  c. 
In  Quo  Warranto,  see  Quo  Warranto,  31-34. 


I.  In  General. 

a.  Necessity;  Form;  Counts. 

Review  of,  on  Appeal,  see  Appeal  and  Er- 
ror, 468,  469. 

Necessity. 

As  to  Damages,  see  infra,  11.  f. 
What  Must  be  Pleaded  by  Defendant  Gen- 
erally, see  infra,  III.  b. 
Necessity  of  Pleading  Laws,  see  infra,  I.  j. 
See  also'infra,  90,  106,  232-234,  291,  388,  389. 

1.  A  court  of  law  having  equity  jurisdic- 
tion cannot  exercise  it  without  pleadings 
suitable  for  the  purpose.  Patterson  v.  Law- 
rence. 83  Ga.  703,  10  S.  E.  355,  7:  143 

2.  Fraud,  misconduct,  or  mistake  as  a 
ground  for  setting  aside  an  appraisal  of 
lands  duly  made  in  accordance  with  an 
agreement,  must  be  pleaded.  Guild  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  57  Kan.  70,  45  Pac. 
82,  33:77 

3.  Where  a  contract  provided  that  all 
questions  as  to  the  quality  of  material  or 
workmanship  should  be  submitted  to  the 
supervising  architects,  a  petition  on  the  con- 
tractor's bond  for  failure  to  construct  the 
building  in  accordance  with  the  contract  is 
defective  if  it  does  not  aver  any  fraud,  col- 
lusion, mistake,  gross  neglect,  or  bad  faith 
in  the  architects,  or  any  concealment  of 
facts  from  them,  where  they  have  passed 
on  the  work  and  it  has  been  accepted, 
r.oettler  v.  Tendick,  73  Tex.  488,  11  S.  W. 
497,  5:  270 

4.  Where  the  existence  of  a  corporation  is 
expressly  averred  or  admitted,  it  is  not  suffi- 
cient to  allege  that  it  has  ceased  to  exist. 
The  facts  showing  that  its  existence  has 
terminated  must  be  set  forth.  People  ex  rel. 
Attorney  General  v.  Stanford,  77  Cal.  360, 
19  Pac.  693,  2:  92 

5.  An  allegation  that  funds  appropriated 
by  the  city  have  been  expended  is  not  dis- 
pensed with  in  an  action  to  enjoin  the  con- 
tracting of  indebtedness  in  excess  of  the 
constitutional  limit,  by  the  rule  that  facts 
peculiarly  within  the  knowledge  of  the  ad- 
verse party  need  not  be  pleaded.  Brashear 
V.  Madison,  142  Ind.  685,  36  N.  E.  252,  42 
N.  E.  349,  33:  474 
Form  in  general. 

Conclusiveness  of  Election  as  to,  see  Appeal 

and  Error,  683. 
Retrospective    Statute   as   to,  see   Statutes, 

547. 
See  also  infra.  284,  453. 

6.  Although  forms  of  pleading  are  no  long- 
er essential,  the  parties  should  adhere  to  the 
"ordinary  and  concise  language"  of  approved 
forms,  in  stating  causes  of  action  as  well 
as  grounds  of  defense.  Johnson  v.  Robinson 
Consol.   Min.  Co.   13  Colo.  258.  22  Pac.  459. 

5:  769 

7.  Statements  of  facts  in  pleadings,  under 


the  Colorado  Code,  should  be  in  ordinary 
and  concise  language,  without  unnecessary 
repetition.     Coffev  v.  Emigh,   15  Colo.   184, 

25  Pac.  83,  "  10:  125 

8.  The  use  of  the  participial  form  of  verbs 
in  stating  facts  constituting  a  cause  of  ac- 
tion instead  of  the  more  direct  and  positive 
form  of  statement,  will  not  render  a  plead- 
ing bad  on  demurrer,  if  it  is  plain  that  the 
facts  are  intended  to  be  positively  alleged. 
Battrell  v.  Ohio  River  R.  Co.  34  W.  Va.  232, 
12S.  E.  699,  11:290 

9.  An  allegation  of  a  letting  of  property 
to  plaintiff  "and  his  family,"  and  of  repre- 
sentations to  him  "and  his  minor  child,"  an 
infant  of  tender  years,  in  an  action  to  hold 
the  landlord  liable  for  the  death  of  the 
child,  is  defective  in  form.    Davis  v.  Smith, 

26  R.  I.  129,  58  Atl.  630,  .    66:  478 

10.  An  a-legation  of  knowledge  of  the  de- 
fective condition  of  leased  property  for 
which  the  landlord  is  sought  to  be  held  lia- 
ble, in  "defendant,  to  wit,  defendant's 
agent,"  is  defective  in  form.  Id. 
Seal. 

11.  A  bill  in  equity  in  the  name  of  an  in- 
corporated' city,  signed  by  the  council,  need 
not  have  the  city  seal  annexed.  Moundsville 
V.  Ohio  River  R.  Co.  37  W.  Va.  92,  16  S.  E. 
514,  20:  161 
On  information  and  belief. 

As  Basis  for  Forfeiture  of  Liquor  Tax  Cer- 
tificate, see  Intoxicating  Liquors,  88. 
See  also  infra,  462,  509,  524. 
For  Editorial  Notes,  see  infra,  VIII.  §  1. 

12.  An  averment  is  not  objectionable  be- 
cause made  on  information  and  belief. 
Drennen  v.  Mercantile  Trust  &  D.  Co.  115 
Ala.  592,  23  So.  164,  39:  623 

13.  Averments  upon  information  and  be- 
lief are  insufficient  in  the  absence  of  any  al- 
legation that  the  information  is  true.  Mem- 
phis &  C.  R.  Co.  V.  Woods,  88  Ala.  630,  7  So. 
108,  7:  605 
Counts. 

Election  between,  see  Trial,  I.  b. 
See  also  infra,  162,  213,  219,  275. 

14.  A  complaint  containing  several  counts 
should  not  append  separate  claims  for  relief 
to  each  count,  but  they  should  follow  the 
complaint  as  a  whole.  Baxter  v.  Camp,  71 
Conn.   245,   41   Atl.   803,  42:  514 

15.  A  complaint  on  a  cause  of  action  aris- 
ing out  of  a  single  transaction,  which  sets 
oivt  in  one  count  the  whole  transaction, 
which  includes  a  written  promise  to  pay, 
should  not  divide  the  statement  of  the 
cause  of  action  and  set  up  in  another  count 
the  written  promise  to  pay  as  a  promissory 
note,  making  it  an  exhibit.  Id. 

b.  Verification. 

Averment  on  Information  and  Belief,  see 
supra,  12,  13. 

Prejudice  in  Permitting  Affixing  of  Signa- 
tures to  Jurat,  see  Appeal  and  Error, 
857. 

Right  to  Insist  on  Insufficiency  of  Unverified 
Answer,  see  Appeal  and  Error,  388. 

In  Condemnation  Proceedings,  see  Eminent 
Domain,   175. 
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Effect  of  Answer  under  Oath  in  Injunction 

Suit,  see  Injunction,  498. 
Verification  of  Information,  see  Indictment, 

etc.,   12-17b. 
See  also  infra,  119. 
For  Editorial  Notes,  see  infra,  VIII.  §  2. 

16.  A  bill  for  an  injunction  need  not  be 
verified  at  the  time  it  is  signed.  Black  v. 
Henry  G.  Allen  Co.  42  Fed.  618,  9:  433 

1,7.  A  general  denial  which  puts  in  issue 
the  execution  of  an  insurance  policy,  should 
be  verified  under  the  Alabama  Code.  Equi- 
table Acci.  Ins.  Co.  v.  Osborn,  90  Ala.  201, 
9  So.  869,  13:  267 

18.  A  verified  account  must  be  taken  as 
true,  against  a  denial  and  an  offset  plead- 
ed in  an  unverified  answer,  under  Kan.  Gen. 
Stat.  1897,  chap.  95,  §  108.  Cold  Blast 
Transp.  Co.  v.  Kansas  City  Bolt  &  Nut  Co. 
52  C.  C.  A.  25,  114  Fed.  77,  57:  696 

19.  A  plea  defectively  verified  may  be 
verified  in  open  court  at  the  trial,  under  Ga. 
Code.  §  3479,  relating  to  amendments,  and 
U.  S.  Rev.  Stat.  §  954,  U.  S.  Comp.  Stat. 
1901,  p.  696,  permitting  the  amendment,  at 
any  time,  of  any  defect  in  process  or  plead- 
ings. Bank  of  Edgefield  v.  Farmers  Co-op- 
erative Mfg.  Co.  2  U.  S.  App.  282,  2  C.  C.  A. 
637,  52  Fed.  98,  18:  201 

20.  An  affidavit  to  a  plea,  sufficient  to  put 
plaintiff  to  proof  of  execution  of  the  in- 
strument sued  on,  as  provided  by  1[  34  of 
the  Illinois  practice  act,  cannot  be  made  by 
an  agent  of  defendant.  Warman  v.  First 
Nat.  Bank,  185  111.  60,  57  N.  E.  6,       49:  412 

c.  Definiteness;    Particularity. 

Demurrer  for,  see  infra,  575-577,  589,  600, 
601. 

Sufficiency  of,  to  Admit  Evidence,  see  Evi- 
dence, XI.  m. 

Definiteness  generally. 

As   to   Striking  Out   for  Indefiniteness,   see 

infra,  168. 
Necessity   of    Pleading   Demand,   see    infra, 

403. 
See   also   infra,  92,  208,  216,  245,  287,   349, 

392,  393. 

21.  An  averment  of  the  receipt  of  "about 
$40,000"  is  not  insufficient  for  indefinite- 
ness. Drennen  v.  Mercantile  Trust  &  D. 
Co.  115  Ala.  592,  23  So.  164,  39:  623 

22.  An  exception  to  the  allegations  of  a 
petition  on  the  ground  of  indefiniteness 
should  be  sustained  where  it  merely  sets  out 
the  conclusions  of  the  pleader  as  to  the 
legal  effect  of  an  ordinance  prescribing  reg- 
ulations for  the  suspension  of  electric  wires, 
and  fails  to  state  in  terms  or  in  substance 
the  provisions  of  the  ordinance.  Brush 
Electric  Light  &  P.  Co.  v.  Lefevre,  93  Tex. 
604,   57    S.    W.    640,  49:  771 

23.  A  complaint  using  language  to  de- 
scribe defendant's  fault  appropriate  to  both 
gross  negligence  and  ordinary  negligence,  as 
if  they  occnried  at  one  and  the  same  time, 
and  that  one  included  the  other,  is  indefi- 
nite and  uncertain.  Rideout  v.  Winnebago 
Traction  Co.  123  Wis.  297,  101   N.  W.  672, 

69:  601 


Particularity  in  general. 

Averment  of  Names   of  Necessary   Parties, 

see  infra,  471. 
See  also  infra,  366,  434. 

24.  A  general  allegation  that  the  notice 
required  by  statute  to  be  given  in  case  of  an 
injury  sustained  by  reason  of  a  defective 
highway  was  given  within  the  required  time 
is  sufficient,  without  setting  out  the  form  of 
the  notice  at  length.  Cairncross  v.  Pewau- 
kee,  78  Wis.  66,  47  N.  W.  13,  10:  473 

25.  In  a  suit  on  a  contractor's  bond  for 
failure  to  construct  a  building  in  accord- 
ance with  a  contract,  a  petition  which  does 
not  allege  wherein  the  defects  consisted  is 
subject  to  exceptions.  Boettler  v.  Tendick, 
73  Tex.  488,  11  S.  W.  497,  5:  270 
Value. 

See  also  infra,  408. 

26.  An  allegation  in  a  complaint,  that  the  , 
property  in  question  was  of  "great  value," 
is  not  insuflTicient  on  demurrer  as  an  allega- 
tion of  value.  Phenix  Ins.  Co.  v.  Pennsyl- 
vania Co.  134  Ind.  215,  33  N.  E.  970,  20:  405 
Undue  influence. 

27.  An  averment  that  deceased  "was  very 
feeble,  both  in  mind  and  body,"  and  "was 
persuaded  and  induced,  through  some  undue 
and  improper  influence  unknown  to  com- 
plainants, to  execute"  a  certain  deed,  and 
not  stating  facts  constituting  such  undue 
influence,  is  insufficient.  Jackson  v.  Rowell, 
87  Ala.  685,  6  So.  95,  4:  637 
Fraud. 

28.  When  fraud  is  relied  upon,  it  must  be 
pleaded  specifically  and  in  detail,  or  evi- 
dence to  show  it  will  be  inadmissible. 
Southall  V.  Parish,  85  Va.  403,  7  S.  E.  534, 

1:  641 

29.  An  averment  characterizing  as  fraud- 
ulent a  representation  by  a  codefendant  in 
trespass  that  he  was  to  enter  the  premises 
and  obtain  a  shovel  is  insufficient  to  raise 
the  question  of  fraud  therein,  without  aver- 
ring facts  necessary  to  establish  fraud. 
Bennett  v.  Mclntire,  121  Ind.  231,  23  N.  E. 
78,  •  6:736 

d.  Inconsistency. 

See  also  infra,  55,  130,  235,  456,  468,  470,  521. 
For  Editorial  Notes,  see  infra,  VIII.  §  4. 

30.  Inconsistent  defenses  cannot  stand 
when  the  admission  of  the  truth  of  one 
necessarily  proves  the  falsity  of  the  other. 
Seattle  Nat.  Bank  v.  Jones,  13  Wash.  281,  43 
Pac.  331,  48:  177 

31.  Allegations  of  waiver  by  the  plaintiff 
to  meet  a  defen.se  based  on  conditions  pre- 
cedent nre  not  inconsistent  with  the  statu- 
tory allegation  that  all  conditions  on  his 
part  have  been  dulv  performed.  German 
Ins.  Co.  V.  Shader,  68  Neb.  1,  93  N.  W.  972, 

60:  918 
e.  Implication. 

As  to  Implication  of  Damages  from  Facts 
Alleged,  see  infra,  238-240,  249.  251. 

See  also  infra,  118,  200,  211,  277,  298,  329a, 
341,  345,  357,  360,  385. 

32.  A  pleading  which  avers  facts  from 
which  the  law  presumes  another  fact  suffi- 
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cientlv   pleads   that  other   fact.     Bishop   v. 
Middleton,  43  Neb.  10.  61  N.  W.  129,    26:  445 

33.  An  allegation  that  suits  were  duly  en- 
tered in  court,  and  are  still  pending,  implies 
tli:it  the  writs  were  served  on  the  defendant, 
liinney  v.  Globe  Nat.  Bank,  150  Mass.  574, 
23  N.  E.  380,  6:  379 

34.  An  allegation  in  a  suit  to  recover  an 
overcharge  of  freight,  that  an  excess  was 
paid,  authorizes  an  inference  that  it  was 
paid  by  the  shipner, — at  least  as  against  a 
demurrer.  Ix)uisville,  E.  &  St.  L.  Consol.  R. 
Co.  V.  Wilson,  132  Ind.  517,  32  N.  E.  311. 

18:  105 

35.  An  allegation  that  a  foreign  judgment 
was  "duly  adjudged"  is  sufficient  to  show 
jurisdiction  and  notice  to  the  defendant  and 
ithe  fact  that  a  hearing  Or  trial  was  had. 
Fisher  v.  Fielding,  67  Conn.  91,  34  Atl.  714, 

32:  236 

36.  The  notice  of  the  existence  and  terms 
of  a  will,  implied  by  a  charge  of  fraud  in 
concealing  them,  is  actual,  and  not  merely 
constructive  notice.  Kansas  City  Land  Co. 
V.  Hill,  87  Tenn.  589,  11  S.  W.  797,       5:  45 

f.  Conclusions. 

See  also  supra,  22,  83;   infra,  117,  424,  463, 
404,  612-615. 

37.  A  plea  which  states  only  legal  conclu- 
sions, instead  of  facts,  is  demurrable.  Equit- 
able Arci.  Ins.  Co.  V.  Osborn,  90  Ala.  201,  9 
So.  8G0,  .     13:  267 

38.  An  a,llegation  in  a  complaint,  of  a 
priority  of  appropriation  of  the  wat«r  of  a 
natuvf!  stream,  states  only  a  conclusion  of 
law;  and  where  the  complaint  does  not  al- 
lege a  prior  diversion  and  application  of  the 
water  to  a  beneficial  use,  the  complaint  is 
fatally  defective  upon  demurrer.  Farmers' 
High  Line  Canal  v.  Southworth,  13  Colo.  Ill, 
21  Pac.  1028,  4:  767 

39.  Allegation  of  a  mere  conclusion  that 
a  taxpayer  was  denied  a  hearing  as  to  the 
excessiveness  of  an  assessment  againt  his 
property  for  a  street  improvement  is  not 
suflicient,  but  the  facts  from  which  the  con- 
clusion is  drawn  must  be  stated  to  enable 
the  court  to  determine  for  itself  whether  a 
hearing  was  denied.  Shank  v.  Smith,  157 
Ind.  401,  61  N.  E.  932,  55:  564 

40.  Allegations  that  a  judgment  was 
rendered  without  jurisdiction  of  the  sub- 
ject-matter or  person  of  defendant,  that  no 
sufficient  ground  for  publication  was  shown, 
and  that  the  affidavit  stated  no  ground  for 
attachment,^ — are  mere  legal  conclusions, 
and  not  sufficient  to  require  the  enjoining 
of  the  judgment.  Gum  Elastic  Roofing  Co. 
V.  Mexico  Pub.  Co.  140  Ind.  158,  39  N.  E.  443, 

30:  700 
Bills  and  notes. 
See  also  infra,  290. 

41.  An  allegation  that  a  note  "is  what  is 
denominated  under  the  laws  of  Kentucky  a 
'peddler's  note'  "  is  a  mere  legal  conclusion, 
and  does  not  sufficiently  aver  that  the  ven- 
dor of  the  article  for  which  the  note  was 


given  was  an  itinerant  person.    Union  Nat. 
Bank  v.  Brown,  101  Kv.  354,  41  S.  W.  273, 

38:  503 

42.  Averments  that  notice  of  dishonor  was 
received  in  due  time  by  the  acceptor  and  at 
once  delivered  to  the  drawer  and  indorser  by 
him  are  mere  conclusions  of  the  pleader,  and 
do  not  sufficiently  state  due  diligence.  Se- 
bree  Deposit  Bank  v.  Moreland,  96  Ky.  150, 
28  S.  W.  153,  29 :  305 
Contracts.  ' 
See  also  infra,  612.  616.  619. 

43.  An  amended  complaint  alleging  that 
the  contract  in  the  complaint  for  the  sale 
of  merchandise  was  only  intended  as  an 
agreement  as  to  the  price,  and  that  no  sales 
were  made  until  orders  were  sent  and  ac- 
cepted, states  merely  conclusions  of  law. 
Gipps  Brew.  Co.  v.  De  FrKice,  91  Iowa,  108. 
58  N.  W.   1087,  28:  386 

44.  An  allegation  as  to  what  constitutes 
a  contract  of  insurance  in  a  mutual  com- 
pany is  simply  the  statement  of  a  conclu- 
sion of  law,  which  is  not  sufficient  as 
against  a  demurrer,  when  by-laws,  rules, 
regulations,  and  circulars  rpf^rred  to  are 
not  set  out.  Clark  v.  Mutual  Reserve  Fund 
L.  Asso.  14  App.  D.  C.  154,  43:  390 

45.  An  allegation  that  it  was  the  dut  ■•  of 
a  railroad  company  to  place  a  car  at  a  der- 
rick to  be  loaded  by  employees  of  an  ice 
company  with  which  it  had  contracted  for 
a  supply  of  ice,  without  stating  how  such 
duty  arose,  is  a  mere  conclusion"  of  law,  and 
immaterial.  Baker  v.  Louisville  &  N.  Ter- 
minal Co.  106  Tenn.  490,  61   S.  W.   1029. 

53:  474 
Damages. 

46.  The  mere  conclusion  of  the  pleader 
that  a  standpipe  or  watertower  is  liable  to 
blow  over  or  burst  is  not  a  sufficient  aver- 
ment of  special  damages.  Barrows  v.  Syca- 
more, 150  111.  588,  37  N.  E.  1096,  25:' 535 
Interest. 

47.  A  sufficient  allegation  of  an  interest  in 
and  a  right  to,  the  possession  of  land,  is 
made  in  a  complaint  to  quiet  title,  by  a 
statement  of  facts  which  show  sucli  inter- 
est. Wagner  v.  Law,  3  Wash.  500,  28  Pac. 
1109,  •  15:  784 
Fraud. 

48.  A  complaint  alleging  that  a  deed  was 
made  with  "intent"  to  delay,  hinder,  and  de- 
fraud creditors,  and  is  therefore  void,  suffi- 
ciently alleges  the  fraudulent  character  of 
the  deed  as  a  fact  which  is  admitted  by  a 
demurrer,  and  is  not  an  allegation  of  a 
conclusion.  Riley  v.  Carter,  76  Md.  581, 
25  Atl.  667,  19:  489 
Blacklisting. 

49.  Averments  that  plaintiff'  has  been  de- 
prived, by  blacklisting,  of  the  right  to  en- 
gage in  railroad  employment,  and  that  the 
wrong  has  made  it  impossible  for  him  ever, 
to  get  such  employment,  are  mere  conclu- 
sions, and  insufficient  to  state  a  cause  of 
action,  without  averring  that  ho  hns  sought 
employment  and  been  refused  by  reason  of 
the  wrong.  Hundlev  v.  Louisville  &  X.  R. 
Co.  105  ky.  162,  48  S.  W.  429,  63:  280 
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g.  Defects  Waived  or  Cured. 

•Questions  as  to.  Considered  on  Appeal,  see 

,        Appeal  and  Error,  VII.  a,  2. 

See  also  infra,  75,  201. 

For  Editorial  Notes,  see  infra,  VIII.  §  1. 

50.  Compliance  with  the  rules  of  pleading 
must  be  considered  as  waived  when  the  case 
goes  to  the  law  court  upon  a  report  of  the 
■evidence.  Rush  v.  Buckley,  100  Me.  322,  61 
Atl.  774,  70:  464 

51.  Filing  a  plea  of  the  merits  before  fil- 
ing a  plea  in  abatement  to  the  jurisdiction 
of  the  court  upon  the  ground  of  citizenship 
is  not  a  waiver  of  the  question  of  jurisdic- 
tion under  the  act  of  Congress  of  March  3, 
1875,  §  5,  18  Stat,  at  L.  472,  chap.  137,  U.  S. 
Comp.  Stat.  1901,  p.  508,  making  it  the  duty 
of  the  Federal  circuit  courts  to  dismiss  or 
remand  a  suit  not  involving  a  dispute  prop- 
erly within  the  jurisdiction.  Missouri  P.  R. 
Co.  v.  Meeh,  32  U.  S.  App.  691,  16  C.  C.  A. 
510,  69  Fed.  753,  30:  250 

52.  A  defect  of  parties  plaintiffs  or  de- 
fendants through  misjoinder  or  nonjoinder 
is  waived  by  a  failure  to  suggest  the  same 
by  demurrer  or  answer.  Tootle  v.  Coleman, 
46  C.  C.  A.  132,  107  Fed.  41,  57:  120 

53.  The  omission  of  a  prayer  for  process 
is  amendable,  and  is  waived  by  appearance 
and  pleading.  Lyons  v.  Planters'  Loan  & 
Sav.  Bank,  86  Ga.  485,  12  S.  E.  882,    12:  155 

54.  The  sufficiency  of  common  counts  is 
not  subject  to  question  after  a  plea  to  the 
merits,  on  the  ground  that  a  bill  of  partic- 
ulars disclosed  a  special  contract.  Southern 
Bldg.  &  L.  Asso.  V.  Price,  88  Md.  155,  41 
Atl.  53,  42 :  206 

55.  Inconsistency  or  repugnancy  of  alle- 
gations is  waived  by  failure  to  demur. 
American  Freehold  Land  Mortg.  Co.  v.  Sew- 
■ell,  92  Ala.  16.3,  9  So.  143,  13:  299 

56.  An  issue  tendered  by  defendant,  that 
a  person  for  whose  death  an  action  is 
brought  was  not  a  passenger,  which  issue 
is  accepted  and  joined  by  plaintiff,  waives 
an  objection  to  the  complaint  for  failure  to 
allege  that  he  was  a  passenger.  Wagner  v. 
Missouri  P.  R.  Co.  97  Mo.  512,  10  S.  W.  486, 

3:  156 

57.  Though  a  petition  may  be  subject  to 
objection  because  an  action  for  fraud  and 
one  on  breach  of  warranty  are  set  out  in 
each  county,  if  defendant  fails  to  make  ob- 
jection, the  court  may  properly  submit  to 
the  jury  both  causes  of  action  on  each 
count.  Joy  v.  Bitzer,  77  Iowa,  73,  41  N.  W. 
575,  3:  184 

58.  An  objection  that  a  disclaimer  in  an 
action  by  writ  of  entry  was  not  filed  at  the 
same  time  with  a  plea  of  nul  disseisin  comes 
too  late  when  first  made  at  the  argument. 
Tappan  v.  Boston  Water  Power  Co.  157 
Mass.  24,  31  N.  E.  703,  16:  353 
Jurisdiction. 

See  also  supra,  51. 

59.  Failure  to  make  objection  by  some 
preliminary  pleading  to  the  jurisdiction  of  a 
court  of  chancery  over  a  suit  to  convert 
Tealtv  into  personalty  is  a  waiver  of  objec- 

L.R.A.  Diff.— 151. 


tion  that  the  court  is  without  jurisdiction 
to  act  in  the  cause,  since  it  has  unquestion- 
able power  to  make  such  conversions.  Rid- 
ley v.  Halliday,  106  Tenn.  607,  61  S.  W. 
1025,  53:  477 

60.  The  objection  that  a  court  has  no  ju- 
risdiction to  review  the  acts  of  church  au- 
thorities in  a  matter  jjurely  disciplinary  is 
not  waived  by  an  answer,  since  the  court 
has  no  jurisdiction  of  the  subject-matter, 
and  an  objection  raised  at  any  time  is  fatal. 
Travers  v.  Abbey,  104  Tenn.  665,  58  S.  W. 
247,  •  51:260 

61.  In  Missouri,  if  a  defendant  pleads  to 
the  merits  he  waives  everything  in  the  pe- 
tition except  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  court  has  no  juris- 
diction over  the  subject  matter.  Paddock 
V.  Somes,  102  Mo.  226,  14  S.  W.  746,  10:  254 

62.  Filing  an  answer  to  the  merits  and  go- 
ing to  trial  waives  any  objection  to  the  sum- 
mons, or  to  the  jurisdiction  of  the  court 
over  the  person  of  defendant.  Union  P.  R. 
Co.  V,  De  Busk,  12  Colo.  294,  20  Pac.  752, 

3:  350 

63.  Demurring  generally  to  the  plaintiff's 
petition  is  pleading  to  the  merits.  After 
appearance  at  the  first  term,  and  demurring 
generally  at  a  subsequent  term,  it  is  too 
late  to  raise  the  question  of  service,  by  mo- 
tion or  otherwise.  Lyons  v.  Planters'  Loan 
&  Sav.  Bank,  86  Ga.  485,  12  S.  E.  882, 

12:  155 
Cured  by  opponent's  pleading, 

64:  A  defective  complaint  is  cured  by  an 
answer  in  which  the  defects  are  supplied, 
unless,  after  the  overruling  of  a  general  de- 
murrer to  the  complaint,  the  answer  con- 
sists of  denials  only.  Johnson  v.  Robinson 
Consol.  Min.  Co.  13  Colo.  258,  22  Pac.  459. 

5:  769 

65.  An  allegation  in  an  answer,  that  a 
reward  claimed  was  for  the  "arrest  and  con- 
viction" of  three  thieves,  citizens  of  a  cer- 
tain place,  does  not  cure  a  failure  to  allege 
in  the  complaint  that  the  offer  was  for  the 
conviction  as  well  as  for  the  capture  of  the 
guilty  party,  since  the  answer  relates  only 
to  the  persons  mentioned  therein.  ^Morris 
V.  Kassling,  79  Tex.  141,  15  S.  W.  226, 

11:  398 

66.  The  failure  of  a  petition,  in  an  action 
upon  a  contractor's  bond  for  damages  for 
failure  to  construct  a  house  according  to 
contract,  to  allege  whether  the  architects 
had  superintended  the  work  while  the  house 
was  in  the  course  of  construction,  or  wheth- 
er they  had  given  certificates  as  to  the  work 
as  it  progressed,  or  whether  they  had  given 
certificates  on  which  the  final  payment  was 
made  and  the  house  accepted,  is  cured  where 
the  facts  in  these  respects  are  alleged  in 
the  answer.  Boettler  v.  Tendick,  73  Tex. 
488,  11  S.  W.  497,  5:270 

67.  Failure  of  a  complaint  to  state  a  cause 
of  action  is  cured  by  the  filing  of  a  cross- 
complaint  in  which  the  omitted  facts  are 
stated,  even  though  a  demurrer  was  inter- 
posed. Cohen  v.  Knox,  90  Cal.  266,  27  Pac. 
215,  13:711 
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Invalidity  or  illegfility  of  contract. 
Necessity  of  Pleading  Invalidity  or  Illegali- 
ty of  Contract,  see  infra,  III.  b. 

68.  The  defense  that  a  contract  is  invalid 
on  grounds  of  public  policy  cannot  be 
waived  by  failure  to  plead  it.  Cansler  v. 
Penland,  125  N.  C.  578,  34  S.  E.  683,  48:  441 

69.  The  right  to  insist  on  the  illegality  of 
a  contract  of  which  specific  performknce  is 
sought  is  not  waived  bv  failure  to  plead  it. 
Reed  v.  Johnson,  27  Wash.  42,  67  Pac.  381, 

57:  404 
Neglect  to  file  claim. 

70.  Failure  to  perform  a  statutory  condi- 
tion precedent  to  the  commencement  of  an 
action — as,  one  that  no  action  shall  be  com- 
menced to  enforce  a  city  liability  until  no- 
tice shall  have  been  given  of  the  existence 
thereof,  and  the  common  council  of  the  city 
has  had  an  opportunity  to  pass  upon  the 
same — is  waived  if  objection  is  not  taken 
by  answer  or  demurrer,  the  statute  being 
in  the  nature  of  a  statute  of  limitations 
simplv.  O'Connor  v.  Fond  du  Lac,  109  Wis. 
253.  85  N.  W.  327.  53:  831 

71.  Failure' to  plead  in  defense  of  an  ac- 
tion for  damages  for  closing  a  highway, 
that  the  action  is  barred  by  limitation  be- 
cause of  neglect  to  file  the  claim  with  the 
citv  clerk,  is  a  waiver  of  it.  Borghart  v. 
Cedar  Rapids,  126  Iowa,  313,  101  N.  W. 
1120,  68:  306 
Motion  to  strike. 

72.  The  right  to  move  to  strike  para- 
graphs of  answer  is  not  waived  by  filing  de- 
murrers, where,  .  after  the  demurrers  are 
filed,  the  petition  is  amended,  and  the  an- 
swer is  then  amended  to  meet  the  new  mat- 
ter in  the  petition.  Wisconsin  Lumber  Co. 
V.  Greene  &  W.  Teleph.  Co.  127  Iowa,  350, 
101  N.  W.  742,  69:  968 
Error  in  overruling  demurrer. 

See  also  infra,  631,  632. 

13.  Error  in  overruling  a  demurrer  is  not 
available  to  defendant  after  a  voluntary 
default  and  hearing  in  damages  thereon,  un- 
less the  complaint  is  bad  in  substance. 
Richards  v.  New  York,  N.  H.  &  H.  R.  Co. 
77  Conn.  501,  60  Atl.  295,  69:  929 

h.  Exhibits. 

As  Part  of  Record  on  Appeal,  see  Appeal 

and  Error,  177-180. 
See  also  supra.  15;  infra,  309,  435,  605,  616. 

74.  To  a  bill  to  restrain  the  infringement 
of  copyrights  of  maps,  it  is  proper  to  at- 
tach copies  of  the  infringed  and  infringing 
maps  as  parts  thereof.  Black  v.  Henry  G. 
Allen  Co.  42  Fed.  618.  9:  433 

75.  The  complaint  in  an  action  to  recover 
damages  for  slander  of  title  by  charging 
that  plaintiff  had  broken  the  covenants  of 
certain  leases  and  forfeited  all  rights  there- 
under must  aver  facts  sufficient  to  show 
that  plaintiff  had  rights  under  the  leases 
and  that  there  were  covenants  to  be  broken ; 
and  the  want  of  such  averments  is  not 
cured  by  the  fact  that  the  leases  them- 
sei  res,  from  an  inspection  of  which  all  such 
facts   would   appear,    were  attached   as  ex- 


hibits to  the  complaint, — at  least  where 
they  were  attached  merely  to  identify  the 
leased  land.  Burkett  v.  Griffith,  90  Cal. 
532,  27  Pac.  527,  13:707. 

76.  The  difference  between  a  complaint 
and  a  receipt  attached  as  an  exhibit,  in  re- 
spect to  the  date  of  a  payment,  does  not 
make  the  complaint  demurrable.  Erickson 
V.  Brookings  County,  3  S.  D.  434,  53  N. 
W.  857,  18:  347" 

i.  Bill  of  Particulars. 

See  also  supra,  54;  infra,  392. 

77.  A  bill  of  particulars  need  not  be  or- 
dered in  an  action  of  tort,  where  the  case 
is  stated  in  the  declaration  with  sufficient 
fullness  to  apprise  the  defendant  of  its  char- 
acter. Richmond  &  D.  R.  Co.  v.  Payne,  86 
Va.  481,  10  S.  E.  749,  '  6:  849 

78.  No  bill  of  particulars  need  be  filed  un- 
der a  pleading  which  sets  up  a  single  me- 
chanics' lien.  Menzel  v.  Tubbs,  51  Minn. 
364,  53  N.  W.  653,  17:816- 

j.  Pleading  Laws. 

See  also  infra,  627. 

79.  Though  it  is  sometimes  necessary  to- 
plead  the  facts  on  which  the  illegality  of 
a  contract  or  transaction  «may  depend,  it 
is  never  necessary  to  plead  the  law.  When- 
ever the  fact  appears,  the  parties  may  in- 
sist on  the  law  applicable  to  it.  Handy  v. 
Globe  Pub.  Co.  41  Minn.  188,  42  N.  W. 
872,  4:  466; 
Public  act. 

As  to  Slander,  see  infra,  382. 
See  also  infra,  333. 

80.  A  public  act  dealing  with  the  in- 
terests of  the  general  public  need  not  be 
pleaded.  Sanborn  v.  People's  Ice  Co.  82 
Minn.  43,  84  N.  W.  641,  51 :  829- 

81.  The  statute  on  which  a  civil  action 
is  based  need  not  be  set  out  in  the  declara- 
tion, nor  need  reference  be  made  to  it;  it 
is  suflficient  if  facts  are  alleged  which  make- 
out  a  case  within  its  provisions.  Peru  v. 
Barrett,  100  Me.  213,  60  Atl.  968,  70:  56T 
Private  statute. 

82.  To  plead  a  private  statute,  under  Ky. 
Civ.  Code,  §  119,  subs.  2,  a  party  must  at 
least  state  its  title  and  the  day  on  which 
it  became  a  law.  Cabel  v.  Louisville  Bapt. 
Orphans  Home,   92  Ky.   89,  17  S.  W.  212. 

13:  668 
Law  of  foreign  state. 
See  also  infra,  395. 

83.  If  defendant  in  an  action  on  a  bill  of 
exchange  seeks  the  benefits  of  provisions  of 
the  law  of  a  foreign  state  where  the  bill 
was  drawn  and  is  payable,  which  limit  the 
amount  of  attorneys'  fees  to  be  allowed,  he 
must  substantially  set  out  such  law  in  his 
answer.  Alleging  his  conclusions  as  to  its- 
provisions  is  instifficient.  Bank  of  Com-  ^ 
merce  v.  Fuqua,  11  Mont.  285,  28  Pac.  291,       ■ 

14:  58»       I 
Ordinances. 
See  also  supra,  22;   infra,  287. 

84.  Mere  reference  to  ordinances  by  num- 
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bers  and  dates  is  not  sufficient  to  comply 
•with  the  established  rules  of  pleading. 
Shanfelter  v.  Baltimore,  80  Md.  483,  31 
Atl.  439,  27:  648 

k.  Judgment  on  Pleadings. 

Motion  for,  as  Part  of  Record  on  Appeal, 

see  Appeal  and  Error,  206. 
Conformity   of   Judgment  to  Pleading,  see 

Judgment,  I.  e,  3. 
On  Appeal  from  Justice's  Court,  see  Justice 

of  the  Peace,  22. 
See  also  infra,  139. 
For   Editorial   Notes,   see   infra,   VIII.    §   1. 

85.  A  motion  for  a  judgment  oif  the  plead- 
ings will  not  be  allowed,  imder  Or.  Comp. 
1887,  §  78,  unless  the  defense  is  admitted 
by  the  failure  to  reply  thereto,  and  the 
matter  contained  therein  is  not  otherwise 
contested  or  put  in  issue  in  the  pleadings, 
and  is  sufficient  to  justify  the  judgment. 
Watkinds  v.  Southern  P.  Co.  38  Fed.  711, 

4:239 

86.  An  answer  denying  merely  that  the 
payee  of  a  note,  suing  thereon,  is  the  owner 
and  holder  thereof,  and  alleging  that  he  is 
not  the  real  party  in  interest,  states  no 
defense  to  a  petition  which  recites  the  ex- 
ecution of  the  note  to  the  payee  for  a 
valuable  consideration,  and  that  the  maker 
has  defaulted  ;and  the  payee  is  entitled  to 
judgment  on  the  pleadings.  Berry  v.  Bar- 
ton, 12  Okla.  221,  71  Pac.  1074,  66:  513 

1.  Relief  under  Pleadings. 

Evidence    Admissible    under    Pleading,    see 

Evidence,  XI.  m. 
Conformity   of  Judgment  to   Pleading,  see 

Judgment,  I.  e,  3. 
Affirmative  Relief  on  Reply,  see  Judgment, 

43. 
Limitation  of  Ship  Owner's  Liability  iinder 

General  Denial,  see  Shipping,  3. 
See  also  infra,   154,   180. 

Prayer  for  relief. 

As  to  Striking  out,  see  infra,  176. 

Conformity  of  Judgment  to,  see  Judgment, 

56. 
See  also  supra,  14,  53;   infra,  186,  546,  647, 

594. 

87.  A  plaintiff  who  has  stated  facts  in 
his  complaint  entitling  him  to  relief  will 
not  be  restricted  to  the  relief  demanded  in 
his  prayer  for  judgment.  Voorheea  v. 
Porter,  134  N.  C.  591,  47  S.  E.  31,       65:  736 

88.  Plaintiff  in  an  action  upon  a  warranty 
cannot  recover  interest  for  a  longer  period 
than  asked  in  his  petition.  Winney  v.  Sand- 
wich Mfg.  Co.  86  Iowa,  608,  53  N.  W.  421, 

18:  524 

89.  The  fact  that  the  court  cannot  grant 
all  the  relief  asked  in  a  petition  does  not 
deprive  it  of  iurisdiction  to  grant  any  re- 
lief. Re  Oshkosh  Mut.  F.  Ins.  Co.  77  Wis. 
366.  46  N.  W.  441,  9:  273 
Contracts. 

90.  A  custom  which  is  not  pleaded  cannot 
be  considered  as  modifying  an  unambiguous 


written  promise  on  which  an  action  is  based. 
Lindley  v.  First  Nat.  Bank,  76  Iowa.  62:). 
41    N.  W.  381,  -  2:  709 

91.  Where  the  material  fact  in  contro- 
versy is  only  the  existence  of  a  debt,  the 
judge  may  decree  the  appropriate  equitable 
relief  under  the  allegations  of  the  pleadings 
and  the  admissions  of  the  answer,  upon  a 
verdict  of  the  jury  finding  in  favor  of  the 
plaintiff,  so  much  for  principal  and  so  much 
for  interest.  Lyons  v.  Planters'  Loan  & 
Sav.  Bank,  86  Ga.  485,  12  S.  E.  882,     12:  155 

92.  An  allegation  that  a  newspaper  is 
ready  to  enter  into  "a  proper  contract" 
with  a  press  asssociation  is  too  vague  and 
indefinite  to  base  thereon  the  judgment  of 
p.  court  for  the  making  of  such  a  contract. 
State  ex  rel.  Star  Pub.  Co.  v.  Associated 
Press,  159  Mo.  410,  60  S.  W.  91,  51:  151 
Warranty. 

93.  A  recovery  on  an  implied  warranty 
cannot  be  had  by  one  who,  in  his  complaint, 
relies  on  an  express  warranty.  Pemberton 
V.  Dean,  88  Minn.  60,  92  N.  W.  478,  60:  311 
Corporations. 

94.  A  complaint  based  on  the  sole  ground 
of  the  nonexistence  of  a  corporation  cannot 
sustain  a  judgment  by  which  that  question 
is  left  wholly  undetermined,  but  which  de- 
crees that  plaintiffs  recover  certain  fran- 
chises of  the  defendants,  which  the  latter 
are  thereby  enjoined  from  exercising. 
People  ex  rel.  Attorney  General  v.  Stan- 
ford, 77  Cal.  360,  19  Pac.  693,  2:  92 

95.  Allegations  that  a  corporate  charter 
was  invalid  because  defectively  acknowl- 
edged, and  that  the  promoters  are  therefore 
personally  liable,  are  not  sufficient  to  charge 
them  with  personal  liability  on  any  other 
ground, — such  as  that  of  partnership  lia- 
bility antecedent  to  the  attempted  incorpo- 
ration. Shields  v.  Clifton  Hill  Land  Co.  94 
Tenn.  123,  28  S.  W.  668,  26:  509 
Insurance. 

96.  An  action  brought,  not  upon  insurance 
policies,  but  upon  an  adjustment  under  ac- 
cepted proofs  of  loss  as  a  basis,  cannot  be 
sustained  where  the  defendant  has  paid  the 
amount  agreed  on  in  the  adjustment,  and  re- 
ceived a  surrender  of  the  policies  and  a  re- 
ceipt in  full,  merely  because  of  an  alleged 
error  in  the  settlement,  caused  by  a  mis- 
take of  both  parties  in  supposing  that  an- 
other insurer  was  liable  for  a  portion  of 
the  loss.  Plaintiff,  having  made  the  ad 
justment  a  basis  for  his  suit,  cannot  avoid 
the  effect  of  defenses  arising  therefrom  by 
alleging  error  in  the  settlement.  Saville  v. 
^tna   Ins.   Co.   8   Mont.   419,   30   Pac.   646. 

3:  542 

97.  The  declaration  on  a  policy  of  acci- 
dent insurance,  as  the  contract  between  thfi 
parties,  which  denies  that  the  injury  was 
received  in  violation  of  a  restrictive  clause 
therein,  will  not  support  a  recovery  on  proof 
that  the  injury  was  so  received,  although 
the  restrictive  clause  was  repugnant  to  tho 
contract  actually  made  which  the  parties 
agreed  upon  by  the  acceptance  of  the  appli 
cation.  Dailey  v.  Preferred  Masonic  Mut 
Acd.  Asso.  102  Mich.  289,  57  N.  W.  184, 
60  N.  W.  694,  26:  171 
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98.  Permitting  a  recovery  in  an  action  up- 
on a  policy  of  insurance,  on  the  ground  that 
there  had  been  -no  forfeiture  for  failure  to 
pay  premiums  because  the  requisite  statu- 
tory notice  of  their  accrual  had  not  been 
given,  which  fact  does  not  appear  in  the 
complaint,  does  not  contravene  the  rule 
against  departure  in  pleading,  since  forfeit- 
ure is  a  matter  of  defense,  which  the  plain- 
tiff is  not  bound  to  anticipate.  Mutual  L. 
Ins.  C!o.  V.  Hill,  38  C.  C.  A.  159,  97  Fed. 
263,  49:  127 
[Rev'd  on  other  grounds  in  178  U.  S.  347, 
44  L.  ed.  1097,  20  Sup.  Ct.  Rep.  914.] 

99.  A  judgment  sustaining  a  cause  of  ac- 
tion on  an  insurance  policy  does  not  depart 
from  the  cause  of  action  pleaded  because 
it  holds  that  there  has  not  been  any  forfeit- 
ure of  the  policy  by  nonpayment  of  pre- 
miums, for  the  reason  that  the  insurer  had 
not  given  notices  required  by  a  statute, 
although  that  statute  is  not  pleaded  by 
either  party.  Mutual  L.  Ins.  Co.  v.  Dingley, 
40  C  C.  A.  459,  100  Fed.  408,  49:  132 
[Rev'd  on  other  grounds  in  184  U.  S.  695, 
46  L.  ed.  763,  22  Sup.  a.  Rep.  937.] 
Negligence. 

See  also  infra,  108. 

100.  Under  an  allegation  of  negligence  in 
the  operation  and  management  of  trains, 
no  recovery  can  be  had  for  failure  to  exer- 
cise due  care  in  keeping  trains  and  ap- 
pliances in  a  safe  condition.  Maynard  v. 
Oregon  R.  &  Nav.  Co.  46  Or.  15,  78  Pac. 
983,  68:  477 

101.  A  recovery  for  injury  by  fire  set  out 
by  a  locomotive  without  proof  of  negligence 
will  not  be  prevented  where  the  statute  au- 
thorizes such  recovery  by  the  mere  fact  that 
negligence  is  alleged  in  the  petition.  Camp- 
bell V.  Missouri  P.  R.  Co.  121  Mo.  340,  25 
S.  W.  936.  25:  175 

102.  A  breach  of  diligence  shown  by  alle- 
lijations  and  evidence  of  the  defendant,  al- 
though not  referred  to  in  the  plaintiff's 
pleadings,  may  be  urged  by  the  plaintiff  to 
defeat  defendant's  justification,  but  not  as 
a  basis  of  recoverv.  East  Tennessee,  V.  & 
G.  R.  Co.  v.  Kane,  92  Ga.  187,  18  S.  E. 
18,  22:  315 
Fraud. 

See  also  infra,  405-408. 

103.  A  bill  in  equity  charging  actual  fraud 
as  the  ground  of  relief  will  not  justify  a  de- 
cree on  another  ground,  if  the  fraud  is  not 
proved.  Dashiell  v.  Grosvenor,  25  U.  S. 
App.   227,    13    C.    C.    A.    .593,    66    Fed.    334, 

27:  67 
r-\ff'd  by  the  Supreme  Court  of  the  United 
States  in  162  U.  S.  425,  40  L.  ed.  1025, 
16   Sup.   Ct.   Rep.    805.] 

104.  No  relief  can  be  granted  under  a  bill 
based  on  fraud,  where  the  charge  of  fraud 
was  not  sustained.  Spies  v.  Chicago  & 
E.  I.  R.  Co.  40  Fed.  34,  6:  565 

105.  A  charge  of  fraud  and  collusion  by  at- 
taching creditors  of  a  corporation,  made  by 
plaintiff  in  a  judgment  creditors'  action 
against  the  corporation  and  other  creditors, 
having  been  abandoned  by  him,  a  third 
flass  of  creditors  who  are  among  the  de- 
fendants, and   who   have   not  attempted  to 


form  any  issue  with  their  codefendants,  can- 
not litigate  that  question.  Ballin  v.  Mer- 
chants' Exch.  Bank,  89  Wis.  278,  61  N. 
W.  1118,  27:  357 

Conspiracy. 

106.  Relief  cannot  be  granted  to  a  per- 
son upon  the  ground  of  a  conspiracy  to 
separate  him  from  his  wife  and  financially 
ruin  him,  although  such  conspiracy  is 
proved,  if  it  is  not  charged  in  the  com- 
plaint. Stokes  V.  Anderson,  118  Ind.  533, 
21  N.  E.  331,  4:  313 
Damages. 

See  also  infra,  179. 

107.  Future  pain  and  anguish  cannot  be 
considered  in  assessing  damages  under  a 
pleading  which  alleges  pain  and  injury"  in 
the  past  tense  onlv.  Shultz  v.  Griffith,  103 
Iowa,   150,  72  N.  W.  445,  40:  117 

108.  Allegations  that  defendant's  horse 
was  badly  broken  and  more  or  less  unman- 
ageable, and  that,  as  plaintiff  and  defendant 
approached  each  other  on  the  highway,  "de- 
fendant carelessly  and  negligently  drove  or 
permitted  his  horse  to  go  across  the  high- 
way and  to  strike  violently  against  the 
mare  of  plaintiff," — do  not  show  that  the 
action  is  founded  upon  a  violation  of  a  stat- 
ute requiring  persons  driving  on  a  highway 
when  they  meet  to  turn  to  the  right  and 
each  give  half  the  traveled  path,  or  en- 
title plaintiff  to  treble  damages  under  the 
statute.  Broschart  v.  Tuttle,  59  Conn.  1, 
21   Atl.  925,  11:  33 

m.  Admissions. 

Admissions  by  Demurrer,  see  infra,  VII.  e. 
Admission  of  Possession  or  Title  in   Tres- 
pass, see  infra,  466. 
As  to  Invalidity  of  Statute,  see  Courts,  492. 
Admissibility  of,  see  Evidence,  1466-1468. 
For    Editorial  Notes,   see   infra,   VIII.   §   1. 

Corporate  existence. 

See  also  supra,  4;  infra,  523. 

109.  The  existence  of  a  corporation  is  ad- 
mitted by  filing  an  information  against  it 
by  its  corporate  name  to  procure  a  forfeit- 
ure of  its  charter.  North  &  S.  Rolling 
Stock  Co.  V.  People  ex  rel.  Schaefer,  147 
111.  234,  35  N.  E.  608.  24:  462 
Issuance  of  benefit  certificate. 

110.  The  failure  of  defendant  in  an  action 
on  a  benefit  certificate  to  deny  an  explicit 
averment  of  the  declaration  that  there  was 
duly  prepared  a  paper  in  the  usual  form, 
assuring  to  plaintiff  the  sum  demanded  on 
the  occurrence  of  death,  etc.,  is  an  admis- 
sion of  the  execution  of  the  certificate,  for 
the  purpose  of  the  trial,  under  rule  79  of 
the  Michigan  circuit  court.  Lorscher  v. 
Supreme  Lodge  K.  of  H.  72  Mich.  316,  40 
N.  W.  545,  2:  206 

111.  An  admission  by  an  insurance  or- 
ganization that  a  certificate  was  issued,  and 
its  payment  into  court  of  the  money  due 
thereunder,  make  it  unnecessary  in  an  ac- 
tion for  such  insurance  to  prove  that  the 
certificate  was  regularly  issued,  although 
that  fact  is  denied  by  other  claimants  of 
the  fund  who  are  brought  in  by  request  of 
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the  defendant.    Hoeft  v.  Supreme  Lodge  K. 
of  H.  113  Cal.  91,  45  Pac.  185,  33:  174 

Membership  in  association. 

112.  Where  a  complaint,  which  seeks  to 
hold  certain  persons  individually  liable  for 
the  debts  of  a  voluntary  unincorporated  as- 
sociation alleges  that  at  the  time  of  the 
incurring  of  such  debt  and  for  many  years 
before  defendants  constituted  such  associa- 
tion, an  admission  in  the  answer  that  de- 
fendants were  previous  to  that  time  mem- 
bers of,  and  met  at,  a  certain  church  and 
conducted  religious  exercises  according  to 
the  rites  and  doctrines  of  said  church,  is 
equivalent  to  an  admission  that  defendants 
were  members  of  the  association  as  charged, 
and  will  render  proof  of  such  fact  unnec- 
cessarv.  Sheehy  v.  Blake,  77  Wis.  394,  46 
N.  W'  537,  9:  564 
Partnership. 

113.  Where  a  petition  contains  an  allega- 
tion that  the  plaintiffs  were  partners,  which 
is  not  denied  under  oath,  the  partnership 
need  not  be  established  by  proof.  Good  v. 
Galveston,  H.  &  S.  A.  R.  Co.  (Tex.)  11  S. 
W.  854,  4:  801 

114.  Where  a  common  carrier  sued  for 
failure  to  deliver  goods  fails  to  deny  under 
oath  that  a  written  contract  set  up  by 
plaintiff  was  made  with  him  by  a  railroad 
agent  of  a  company  which  is  not  a  defend- 
ant, and  that  he  was  acting  as  agent  also 
for  defendant,  and  that  defendant  was  a 
connecting  carrier  and  partner  with  the  con- 
tracting company,  each  acting  for  the  other 
in  contracting  for  transportation, — no  evi- 
dence is  necessary  to  establish  either  the 
execution  of  the  contract  by  the  authority 
of  defendant  or  that  the  partnership  existed. 
International  &  G.  N.  R.  Co.  v.  Tisdale, 
74  Tex.  8,  11  S.  W.  900,  4:  545 
Nature  of  instrument. 

115.  An  admission  of  an  answer,  that  an 
instrument  of  which  profert  is  made  is  a 
lease,  is  insufficient  to  affect  the  tenor  of  the 
instrument.  St.  Joseph  &  St.  L.  R.  Co.  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  135  Mo.  173, 
36  S.  W.  602,  33:  607 
Demand. 

116.  Where  a  complaint  alleges  a  written 
demand  for  possession  before  the  action, 
which  is  not  denied  by  the  answer,  the  de- 
mand need  not  be  proved.  Gassert  v.  Bogk, 
7  Mont.  585,  19  Pac.  281,  1:  240 
Conclusions. 

117.*  Allegations  of  a  petition  for  an  in- 
junction, that  the  right  and  liberty  of  con- 
tracting with  reference  to  its  business  is 
denied  to  the  petitioner,  and  that  its  prop- 
erty is  therefore  taken  from  it  without  its 
consent,  and  that  it  is  compelled  to  enter 
into  involuntary,  unreasonable,  and  unprof- 
itable contracts, — do  not  amount  to  allega- 
tions of  facts,  but  to  mere  statements  of 
conclusions,  and  are  not,  therefore,  admitted 
by  a  motion  to  dissolve  the  injunction.  Bur- 
lington, C.  R.  &  N.  R.  Co.  v."Dey,  82  Iowa, 
312,  48  N.  W.  98,  12:  436 

Plea  of  contributory  negligence. 

118.  Contributory  negligence  is  a  delense 
which  necessarily  implies  negligence  on  the 
part  of  the  defendant,  and   is  therefore   a 


plea  of  confession  and  avoidance.    Watkinds 
v.  Southern  P.  Co.  38  Fed.  711,  4:  239 

Plea  of  non  est  factum. 

119.  The  verified  plea  of  non  est  factum 
is  unaffected  by  other  answers  containing 
admissions.  Palmer  v.  Poor,  121  Ind.  135, 
22  N.  E.  984,  6:  469 
Genuineness  of  indorsement. 

120.  If  the  genuineness  of  an  alleged  in- 
dorsement is  not  denied  in/ writing  under 
oath,  it  is  held,  under  Iowa  Code,  §  2730, 
to  be  genuine  and  admitted,  and  no  evi- 
dence can  be  given  to  impeach  it.  Shaw 
v.  Jacobs,  89  Iowa,  713,  55  N.  W,  333,  56 
N.  W.  684,  21 :  440 
Ejectment. 

121-124.  In  an  action  of  ejectment  for 
land  occupied  by  the  defendant,  a  plea  of 
not  guilty  admits  such  possession  as  ex- 
cludes the  plaintiff.  French  v.  Robb  (N.  J. 
Err.  &  App.)   67  N.  J.  L.  260,  51  Atl.  509, 

57:  956 
n.  Amendments. 

Presumption  as  to,  on  Appeal,  see  Appeal 

and  Error,  412, 
Review  of  Discretion  as  to,  see  Appeal  and 

Error,  529-532. 
Waiver  by  Amending,  see  Appeal  and  Er- 
ror, 687. 
Raising   on   Appeal    Failure    to   Give    Time 
to  Demur  after,  see  Appeal  and  Error, 
264. 
Error  in  Refusing  to  Permit  Filing  of  Ad- 
ditional Defenses,  see  Appeal  and   Er- 
ror, 865. 
Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 881. 
Right  to,  as  Affected  by   Election  of  Rem- 
edy, see  Election  of  Remedies,  53. 
As  Affecting  Limitation  of  Action,  see  Lim- 
itation of  Actions,  237-244. 
Effect  of,  on  Purchaser  Pendente  Lite,  see 

Lis  Pendens,  21. 
After  Removal   of  Cause,  see   Removal  of 

Causes,  51. 
On  Appeal,  see  Appeal  and  Error,  VII.  c. 
In  Condemnation  Proceedings,  see  Eminent 

Domain,  177. 
In  Election  Contest,  see  Elections,  342-345. 
In    Mandamus    Proceeding,   see    Mandamus, 

181. 
See  also  Parties,  214. 
For   Editorial   Notes,   see   infra,  VIII.    3. 
What  amendments  allowable. 
See  also  supra,  53. 

125.  A  bill  to  reach  unpaid  stock  sub- 
scriptions may  be  amended  so  as  to  pray 
for  the  cancelation  of  credits  which  have 
been  illegally  allowed  for  brokerage  com- 
missions, and  claims  against  other  corpora- 
tions. Hall  V.  Henderson,  134  Ala.  455,  32 
So.   840,  63:  673 

136.  The  answer  of  a  trustee  in  a  suit 
to  enforce  the  trust,  which  avers  that  (\e 
is  in  the  custody,  control,  and  management 
of  the  property,  should  be  amended  to  com- 
port with  the  facts,  if  he  has  resigned  the, 
trust  to  others  who  have  accepted  it.  Halli- 
nan   v.   Hearst,    133    Cal.   645,    66   Pac.    17. 

55:  216 
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127.  An  amendment  to  an  answer  by  set- 
ting up  the  statute  of  limitations  is  permis- 
sible under  Wis.  Rev.  Stat.  §  2830,  author- 
izing amendments  in  furtherance  of  justice 
to  correct  a  mistake  in  any  respect,  where 
the  defendants  are  poor  people,  unacquaint- 
ed with  legal  matters,  and  the  failure  to 
plead  the  statute  was  due  to  a  mistake  of 
their  attorney.  Illinois  Steel  Co.  v.  Bud- 
zisz,  106  Wis.  499,  81  N.  W.  1027,  48:  830 
New  cause  of  action. 

Of  Bill  for  Divorce,  see  Divorce  and  Separa- 
tion, 10. 

As  Affecting  Limitation  of  Actions,  see 
Limitation  of  Actions,  237,  242,  244. 

See  also  infra,  133. 

128.  An  amendment  to  recover  money 
other  than  as  damages  founded  upon  re- 
covery of  the  property,  in  an  action  for 
wrongful  detention  of  property,  would 
constitute  a  new  cause  of  action,  not  within 
the  power  of  the  referee  to  grant,  under  N. 
Y.  Code,  §  723.  National  Steamship  Co.  v. 
Sheahan,  122  K  Y.  461,  25  N.  E.  858, 

10:  782 

129.  A  plaintiff  does  not  change  his  cause 
of  action  by  substituting  allegations  of 
waiver  for  a  general  denial  with  respect  to 
a  defense  of  breach  of  conditions  precedent. 
German  Ins.  Co.  v.  Shader,  68  Neb.  1,  93 
N.  W.  972,  60:  918 
Before  trial. 

130.  An  amendment  to  an  answer  in  a  li- 
bel suit  where  privilege  is  set  up  as  a  de- 
fense, which  affirms  the  truth  of  the  al- 
leged libel,  may  be  allowed  where  the 
amendment  is  offered  before  the  case  is 
put  on  trial,  since  the  defense  thus  present- 
ed is  not  inconsistent  with  the  original  de- 
fense of  privilege,  and  there  is  no  change 
of  issue  in  the  sense  of  substituting  one 
issue  for  another.  Billet  v.  Times-Demo- 
crat Pub.  Co.  107  La.  751,  32  So.  17,  58:  62 
On  the  trial. 

See  also  supra,  19;   infra,  563. 

131.  The  amendment  of  a  pleading  to  con- 
form to  the  evidence  given  on  the  trial  is 
usually  a  matter  within  the  discretion  of 
the  trial  court.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Shaw,  63  Neb.  380,  88  N.  W.  508,  56:  341 

132.  A  plaintiff  who  failed  to  allege  in  an 
action,  under  Mich,  act  1887,  No.  313,  to 
recover  damages  for  a  sale  of  intoxicating 
liquors  to  one  in  the  habit  of  getting  in- 
toxicated, that  defendant  knew  that  such 
person  was  in  the  habit  of  becoming  in- 
toxicated, should,  where  that  question  is 
raised  for  the  first  time  upon  the  trial,  be 
allowed  to  amend  by  inserting  that  allega- 
tion. Fletcher  v.  Forler,  83  Mich.  52,  46 
N.  W.  1023,  10:  80 

133.  In  case  of  variance  between  allega- 
tion and  evidence  appearing  on  trial  of  an 
action  at  law,  such  amendment  of  pleadings 
should  be  allowed  as  tends  to  promote  the 
fair  trial  of  the  matter  in  controversy  on 
which  the  action  was  originally  really  based, 
provided  such  amendments  do  not  introduce 
a  new  substantive  cause  of  action  different 
from  that  declared  upon  and  different 
from  that  which  the  party  intended  to  de- 


clare upon  when  he  brought  his  suit.    Kuhn 
V.  Brownfield,  34  W.  Va.  252,  12  S.  E.  519, 

11:700 

134.  It  is  within  the  sound  discretion  of 
the  court  to  permit  an  amendment  of  a 
petition  to  be  filed  after  the  evidence  in  the 
case  is  all  in,  for  the  purpose  of  alleging 
that  plaintiff  has  acted  with  reasonable  dili- 
gence in  bringing  his  action.  Metropolitan 
L.  Ins.  Co.  V.  Smith,  22  Ky.  L.  Rep.  868, 
59   S.   W.  24,  53:  817 

135.  After  a  declaration  has  been  amended 
a  motion  to  dismiss  the  action  raises  no 
question  as  to  the  right  to  amend;  but  only 
touching  the  sufficiency  of  the  declaration 
as  amended.  O'Shields  v.  Georgia  P.  R. 
Co.  83  Ga.  621,  10  S.  E.  268,  6:  152 
After  demurrer. 

See  also  supra,  72;  infra,  630-632. 

136.  After  a  demurrer  has  been  sustained 
to  a  complaint  consisting  of  a  single  count, 
it  cannot  be  amended  by  adding  other  counts 
to  the  old  one  and  as  a  part  of  each  new 
one  referring  to  and  adopting  specified  por- 
tions of  the  old  one.  Birmingham  R.  & 
E.  Co.  V.  Allen,  99  Ala.  359,  13  So.  8,  20:  4.57 

137.  Leave  to  amend  a  pleading  may  be 
granted  during  a  term  of  court  without  no- 
tice to  the  opposite  party  of  the  application 
therefor,  even  though  the  cause  has  been 
submitted  upon  demurrer  by  brief  at  such 
term.  Hartford  F.  Ins.  Co.  v.  Redding,  47 
Fla.  228,  37  So.  62,  67:  518 

138.  An  opportunity  to  amend  the  com- 
plaint should  be  given  in  an  action  for 
damages  for  maliciously  causing  plaintiff's 
discharge  from  employment,  where  one 
count  is  demurrable  because  it  fails  to  set 
out  the  substance  of  the  false  statements 
by  which  the  discharge  is  alleged  to  have 
been  procured.  Moran  v.  Dunphy,  177  IMass. 
485,  59  N.  E.  125,  52:  115 
On  motion  for  judgment. 

139.  On  a  motion  for  judgment,  where 
plaintiff's  claim  is  admitted,  and  no  facts 
are  stated  to  defeat  it,  the  court  is  not 
required  to  permit  an  amendment  of  the 
answer.  Kuhn  v.  Sol  Heavenrich  Co.  115 
Wis.  447,  91  N.  W.  994,  60:  585 
After  verdict  or  trial. 

140.  After  verdict  for  the  plaintiff  the 
complaint  may  be  considered  amended  to 
conform  to  the  proof.  St.  Louis,  A.  &  T. 
R.  Co.  V.  Triplett,  54  Ark.  289,  15  S.  W. 
831,  16  S.  W.  266,  11:  773 

141.  A  refusal  to  allow  an  amende'd  para- 
graph of  a  complaint  to  be  filed  is  not  error 
when  the  application  is  made  after  trial, 
and  the  amendment  makes  an  entire  change 
of  the  theory  of  the  case,  and  would  make 
new  issues  necessary,  requiring,  perhaps,  a 
different  mode  of  trial.  Lewark  v.  Carter, 
117  Ind.  206,  20  N.  E.  119,  3:  440 

142.  Where  plaintiff's  pleading  on  his 
first  trial  alleged  every  fact  necessary  to 
show  that  he  is  entitled  to  relief  in  some 
form  against  an  insurance  company  after  it 
has  been  decided  on  appeal  that  he  made  a 
mistake  in  demanding  judgment  for  the 
amount  of  an  insurance  polity,  instead  of 
demanding  that  an  assessment  be  made,  he 
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may,  after  the  cause  has  been  remanded  to 
the  trial  court,  amend  the  prayer  of  his 
petition  accordingly.  Newman  v.  Covenant 
Mut.  Ben.  Asso.  76  Iowa,  56,  40  N.  W. 
S7,  1 :  659 

As  to  parties. 

As  Affecting  Limitation  of  Action,  see  Limi- 
tation of  Actions,  243. 
In  Mandamus  Case,  see  Mandamus,  219. 
See  also  infra,  147;  Parties,  220,  221. 

143.  A  bill  by  the  guardian  of  an  insane 
person  to  set  aside  transfers  of  his  prop- 
erty obtained  by  fraud  may  be  amended 
by  substituting  the  ward  as  plaintiff.  Lom- 
bard V.  Morse,  155  Mass.  136,  29  N.  E. 
205,  14:  273 

144.  In  an  action  against  an  indivhiual  for 
fraudulent  representations  made  for  the 
purpose  of  inducing  the  purchase  of  prop- 
erty, if  the  evidence  shows  the  sale  to  have 
been  made  by  a  firm,  an  amendment  will 
be  allowed  at  any  time.  Deming  v.  Darling, 
148  Mass.  504,  20  N.  E.  107,  2:  743 

145.  An  amendment  of  pleadings  is  more 
readily  allowed  than  refused. .  There  is  no 
substitution  of  a  new  plaintiff  when  the 
original  plaintiff  amends  his  petition  in  or- 
der to  make  it  clearly  appear  that  his 
children,  in  whose  name  he  sued,  were  the 
parties  actually  in  interest.  Delisle  v.  Bour- 
riague,  105  La.  77,  29  So.  731,  54:  420 

146.  A  petition  in  an  action  for  conver- 
sion of  a  chattel,  brought  in  the  name  of  one 
who  had  not  such  possession  as  would  en- 
title him  to  maintain  the  action,  cannot  be 
so  amended  as  to  proceed  in  the  name  of 
the  plaintiff  for  the  use  of  the  real  owner. 
Mitchell  V.  Georgia  &  A.  Ry.  Ill  Ga.  760, 
36  S.  E.  971,  51:  622 
Affecting  jurisdiction. 

See  also  infra,   180. 

147.  A  complaint  by  a  limited  partner- 
ship attempting  to  sue  in  a  Federal  court 
may  be  amended  by  substituting  the  in- 
dividuals who  compose  it  as  plaintiffs,  where 
their  citizenship  will  sustain  the  jurisdiction 
of  the  court.  Imperial  Ref.  Co.  v.  Wyman, 
38   Fed.   574,  3:  503 

148.  A  defendant  in  a  Federal  court  must 
be  allowed,  even  after  the  trial  has  com- 
menced, to  amend  his  pleadings  for  the 
purpose  of  raising  a  question  as  to  the 
jurisdiction  of  the  court.  Id. 
Prior  pleading  not  adopted. 

See  also  infra,  455. 

149.  Allegations  in  a  declaration  cannot 
be  considered  as  part  of  an  amended  declar- 
ation subsequently  filed  which  is  complete 
in  itself  and  does  not  refer  to  or  adopt  the 
former  as  a  part  of  it.  Baker  v.  Louis- 
ville &  N.  Terminal  Co.  106  Tenn.  490,  61  S. 
W.  1029,  53:  474 
Terms. 

For  Editorial  Notes,  see  infra,  VIII.  §  3. 

150.  The  imposition  of  terms  as  a  condi- 
tion of  granting  leave  to  amend  a  plead- 
ing is  not  absolutely  required  by  Wis.  Rev. 
Stat.  §  2830,  authorizing  amendments  in  tlie 
discretion  of  the  court  "upon  such  terms 
as  may  be  just."  Illinois  Steel  Co.  v.  Bud- 
zisz,  106  wis.  499,  81  N.  W.  1027,      48:  830 


Striking  out. 

See  also  infra,  175. 

151.  Amended  notices  and  pleas  seeking  to 
inject  a  Federal  question  into  a  case  nearly 
two  years  after  it  has  been  at  issue  and 
ready  for  hearing  may  be  stricken  from  the 
files.  National  Mutual  Bldg.  &  L.  Asso.  v. 
Brahan,  80  Miss.  407,  31  So.  840,        57 :  793 

152.  The  amendment  of  an  answer  by 
striking  out  certain  allegations  is  properly 
refused,  where,  after  the  amendment,  the 
answer  would  still  contain  affirmative  al- 
legations of  similar  import  to  those  strick- 
en out.  Peck  v,  Rees,  7  Utah,  467,  27  Pac. 
581,  13:714 

o.    Supplemental   Pleading. 

For  Editorial  Notes,  see  infra,  VIII.  §  3. 

Office  of. 

Continuance  of  Suit  by,  after  Judgment  in. 

Other  Suit,  s^e  Abatement  and  Revival, 

36. 

153.  If  a  complaint  states  no  cause  of  ac- 
tion it  cannot  be  sustained  by  a  supplement- 
al pleading  setting  up  matters  that  occurred 
after  the  commencement  of  the  suit.  Meyer 
V.   Berlandi,   39   Minn.   438,   40  N.   W.   513, 

1:777 

154.  Where  an  original  bill  is  sufficient  for 
one  kind  of  relief,  and  facts  afterv^ards  oc- 
cur which  entitle  complainant  to  other  and 
more  extensive  relief,  he  may  have  such  re- 
lief by  setting  out  the  new  matter  in  a 
supplemental  bill.  Miller  v.  Cook,  135  III. 
100,  25  N.  E.  756,  10:  292 
Subsequently  acquired  title. 

155.  Where  a  complainant  files  an  original 
bill  as  mortgagee  to  enjoin  the  making  of  a 
tax  deed  of  the  mortgaged  property  to  a 
third  person,  and  subsequently  forecloses  his 
mortgage  and  goes  into  possession  of  the 
premises,  he  may  exhibit  a  supplemental 
bill  setting  out  the  title  which  has  been 
conveyed  to  him  under  the  foreclosure  pro- 
ceedings. Miller  v.  Cook,  135  111.  190,  25 
N.  E.  756,  10:292 
New  cause  of  action  or  subject-matter. 

156.  The  facts  embodied  in  a  supplemental 
complaint  under  the  North  Dakota  Code 
must  relate  to  the  cause  of  action  set  forth 
in  the  original  complaint,  and  must  be  in 
aid  thereof.  Swedish  American  Nat.  Bank 
V.  Dickinson  Co.  6  N.  D.  222,  69  N.  W. 
455,  49:  285 

157.  It  is  not  proper  to  bring  into  a  case, 
by  supplemental*  complaint,  new  facts 
which  have  arisen  since  the  action  was 
commenced,  and  which  by  themselves  con- 
stitute a  new  and  independent  cause  of  ac- 
tion, without  reference  to  the  facts  alleged 
in  the  original  pleading.  Id. 

158.  Facts  showing  grounds  for  absolute 
divorce,  arising  after  the  institution  of  a 
suit  for  separation,  cannot  be  introduced 
into  that  suit  by  supplemental  bill.  Schwab 
V.  Schwab,  93  Md.  382,  49  Atl.  331,  52:  414 

159.  A  supplemental  bill  which  presents  a 
continuation  of  the  same  trespassing  does 
not  introduce  a  new  subject-matter  of  liti- 
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gation.    State  v.  Black  River  Phosphate  Co. 
32  Fla.  82,  13  So.  640,  '  21:  1^9 

p.  Filing   after  Default. 

Payment  of  costs. 

160.  It  is  not  abuse  of  discretion  on  the 
part  of  the  trial  court  to  require  a  defend- 
ant, before  being  permitted  to  file  an  an- 
swer for  which  he  has  become  in  default, 
to  pay  $25  costs.  Meiners  v.  Frederick  Mil- 
ler Brew.  Co.  78  Wis.   364,   47  N.  W.  430, 

10:  586 
Striking  defenses  as  condition. 

161.  It  is  not  error  for  the  court  to  re- 
quire a  defendant  who  tenders  an  answer 
after  he  has  become  in  default  for  the 
same,  to  strike  therefrom  all  proposed  de- 
fenses which  are  not  valid,  as  a  condition 
to  being  allowed  to  file  it.  Meiners  v.  Fred- 
erick Miller  Brew.  Co.  78  Wis.  364,  47 
N.  W.  430,  10:  586 

q.  Surplusage. 

In  Indictment,  see  Indictment,  etc.,  23,  24. 
See  also  infra,  202,  526a. 

162.  Words  designating  an  allegation  of  a 
complaint  as  a  separate  and  second  cause 
of  action  may  be  disregarded,  where  it  is 
apparent  that  the  allegation  was  intended, 
not  as  a  second  cause  of  action,  but  only 
to  show  the  extent,  form,  and  nature  of  the 
relief  to  which  complainant  was  entitled, 
and  the  substantial  rights  of  the  parties 
will  not  be  affected  by  so  disregarding  it. 
Murray  v.  Murray,  115  Cal.  266,  47  Pac. 
37,  37:  626 
Patents. 

163.  Upon  a  bill  for  infringement  of  a 
patent  in  an  allegation  of  prior  use,  the 
words,  "with  the  knowledge,  acquiescence, 
and  consent  of  the  inventor,"  may  be  dis- 
regarded as  surplusage.  Campbell  v.  New 
York,  35  Fed.  504,  1 :  48 
Divorce. 

164.  Other  allegations  in  a  petition  for 
divorce  may  be  treated  as  surplusage  and 
the  action  sustained  as  one  for  the  mainte- 
nance of  a  child,  when  the  parties  have  been 
previously  divorced.  Gibson  v.  Gibson,  18 
Wash.  489,  51  Pac.  1041,  40:  587 

r.  Withdrawal. 

For  Editorial  Notes,  see  infra,  VITI.  §  1. 

165.  The  withdrawal  of  their  answers, 
by  the  defendants,  in  a  suit  to  enjoin  the 
sale  of  property  to  an  illegal  trust  will  not 
prevent  consideration  of  the  evidence  which 
had  been  taken  under  the  issues  formed 
by  the  answers  in  disposing  of  the  case. 
Harding  v.  American  Glucose  Co.  182  111. 
551,  55  N.  E.  577,  64:  738 

8.  Striking  Out. 

Striking  Out   Amendment,   see   supra,    151. 
Mode  of  Preserving  Question  as  to,  for  Re- 
view, see  Appeal  and  Error,  344. 


Review  of  Ruling  as  to,  see  Appeal  and 
Error,  518. 

Waiver  of  Objection  as  to,  see  Appeal  and 
Error,  ,689. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 884-887. 

As  Punishment  for  Contempt,  see  Contempt,. 
91,  92. 

In  Condemnation  Proceedings,  see  Eminent 
Domain,  180. 

In  Mandamus  Proceedings,  see  Mandamus,, 
J80. 

Effect  of,  on  Limitation  of  Action,  see  Limi- 
tation of  Actions.  238. 

See   also   supra,   72;    infra,  329,  522. 

Striking  entire  pleading. 

166.  An  answer  should  not  be  stricken 
from  the  files  if  its  meaning  can  be  discov- 
ered and  the  facts  alleged  present  a  de- 
fense. Gregg  v.  Groesbeck,  11  Utah,  310, 
40  Pac.  202,  32:  266 

167.  The  right  of  the  court  in  an  action 
for  divorce  to  strike  defendant's  answer 
from  the  record  and  to  refuse  to  permit  him 
to  plead  furtTier,  because  of  his  refusal  to 
pay  temporary  alimony  awarded,  cannot  be 
questioned  by  a  third  person  who  is  made  a 
party  because  of  a  transfer  to  him  of  the 
defendant's  property,  alleged  to  have  been 
made  for  the  purpose  of  defeating  the  col 
lection  of  any  alimony  that  might  be  award 
ed,  and  who  has  appealed  from  a  decree 
in  favor  of  the  plaintiff,  since  this  is  a 
matter  personal  to  the  defendant,  and  his 
grantee  is  entitled  to  be  heard  only  on  the 
question  of  alimony  and  the  validity  of 
such  conveyance.  Bennett  v.  Bennett 
(Okla.)  81  Pac.  632,  70:  864 
For  indefiniteness. 

168.  A  pleading  cannot  be  stricken  out 
for  indefiniteness.  Computing  Scales  Co.  v. 
Ix)ng,  66  S.  C.  379,  44  S.  E.  963,  65:  294 
Demurrable  pleading. 

169.  An  answer  which  is  demurrable  may 
be  invulnerable  when  assailed  by  a  motion 
to  strike  out.  Gregg  v.  Groesbeck,  11  Utah,. 
310,  40  Pac.  202,  32:  266 

170.  It  is  not  proper  to  strike  a  plea  from 
the  files  because  it  is  insufficient  in  sub- 
stance or  form,  but  the  remedy  in  such  case 
is  by  demurrer.  Consolidated  Coal  Co.  v. 
Peers,  166  111.  361,  46  N.  E.  1105,  38:  624 
Striking  part  of  pleading. 

By  Way  of  Amendment,  see  supra,  152. 

Striking  Out  Names  of  Superfluous  Parties, 
see  infra,  597.  ' 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror,  885,  886. 

See  also  supra,  161. 

171.  Under  the  Missouri  practice  act  a 
motion  to  strike  out  a  pleading  must  be  in 
writing,  specifying  the  grounds,  and  be  filed 
one  day  before  being  heard ;  and  it  is  er- 
roneous to  strike  out,  on  the  oral  motion 
of  defendant,  a  portion  of  the  petition.  Pad- 
dock v.  Somes,  102  Mo.  226,  14  S.  W.  746, 

10:  254 

172.  So  much  of  a  bill  to  foreclose  as  seeks 
to  impose  an  additional  burden  on  the  mort- 
gaged premises,  not  shown  to  be  a  part  of 
the  mortgage  contract,  will  be  stricken  out. 
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Lambertville  Nat.  Bank  v.  McCready  Bag 
&  P.  Co.  (N.  J.  Ch.)  (Not  to  be  Rep.)  15 
Atl.  388,  1 :  334 

173.  Striking  from  the  complaint  in  an 
action  to  recover  damages  for  negligent  in- 
juries the  allegation  that  defendant  was  a 
common,  carrier  of  passengers  is  not  error, 
unless  other  allegations  show  that  the  re- 
lation of  carrier  and  passenger  existed  be- 
tween plaintiff  and  defendant.  Donovan  v. 
Hartford  Street  R.  Co.  65  Conn.  201,  32 
Atl.  350,  29:  297 

174.  An  allegation  of  defendant's  claim 
as  to  the  extent  of  its  ownership  is  imma- 
terial, in  an  action  for  breach  of  a  plainly 
written  covenant  of  warranty  in  a  deed  of 
real  estate,  and  is  properly  striclien  out  of 
the  complaint.  West  Coast  Mfg.  &  I.  Co. 
v.  West  Coast  Improv.  Co.  25  Wash.  627, 
66  Pac.  97,  62:  763 

175.  An  amendment  of  a  bill  which  is 
necessary  to  cure  a  variance  between  the  al- 
legations and  nroof  should  not  be  stricken 
out.  Hall  v.  Henderson,  134  Ala.  455,  32 
So.  840,  63:  673 

176.  A  prayer  for  equitable  relief  in  an 
action'  to  recover  real  property  is  properly 
stricken  out  when  facts  are  not  stated 
which  entitle  plain,tiff  to  such  relief.  Hahl 
V.  Suyo,  169  N.  Y.  109,  62  N.  E.  135,   61:  226 

t.  Dismissal. 

Dismissal  of  Cross  Bill,  see  infra,  548. 
See  also  supra,  135;  infra,  455,  522,  560. 

177.  A  defendant  may  avail  himself  of 
the  defense  of  the  statute  of  limitations,  at 
the  trial  term  of  the  case,  by  a  motion  to 
dismiss  the  plaintifl's  petition,  when,  from 
its  allegations,  the  cause  of  action  appears 
to  be  barred  by  the  statute.  Davis  v.  Boy- 
ett,  120  Ga.  649,  48  S.  E.  185,  66:  258 

178.  A  complaint  against  a  man  and  wife 
to  collect  a  tax  upon  her  land  should  be 
dismissed  as  to  her,  where  it  merely  al- 
leges that  she  claims  an  interest  in  the  land, 
which  is  not  true,  and  contains  no  allega- 
tion that  she  owns  the  property,  or  is  made 
a  party  because  she  is  a  married  woman. 
Union  School  Dist.  v.  Bishop,  76  Conn.  695, 
68  Atl.   13,  66:  989 

179.  Describing  land  only  by  outside  boun- 
daries, without  defining  a  strip  through  it 
conveyed  to  a  railroad  company,  is  not 
ground  for  dismissing  a  petition  for  conse- 
quential damages  from  pollution  of  water 
by  operation  of  the  railroad.  Rudolph  v. 
Pennsvlvania  S.  V.  R.  Co.  186  Pa.  541,  40 
Atl.  1083,  47:  782 

180.  Under  the  reformed  procedure  a  court 
having  both  law  and  equity  jurisdiction  can- 
not dismiss  a  bill  to  enjoin  the  enforce- 
ment of  a  judgment  merely  because  the 
facts  stated  do  not  entitle  complainant  to 
such  relief,  if  it  can  be  so  amended  as  to 
entitle  him  to  some  relief,  Michener  v. 
Springfield  Engine  &  T.  Co.  142  Ind.  130, 
40  N.  E.  679,  31 :  59 

181.  Failure  of  a  complaint  for  foreclos- 
ure of  a  mortgage  to  set  out  the  mortgage 
or  state  the  substance  or  purport  of  its  pro- 


visions is  not  fatal  to  the  maintenance  of 
the  suit,  so  as  to  require  a  dismissal  by  the 
court  of  its  own  motion  if  not  set  up  in 
the  pleadings.  Washington  National  Bldg. 
L.  &  I.  Asso.  V.  Stanley,  38  Or.  319,  63  Pac. 
489,  58:  818- 

u.   Multifariousness. 

See  also  infra,  199;  Action  or  Suit,  IT.  e. 

182.  A  bill  by  certain  citizens  of  a  county 
on  behalf  of  its  taxpayers,  against  several 
members  of  the  board  of  supervisors,  to- 
compel  a  return  of  money  illegally  taken 
by  them  as  compensation  for  their  services, 
is  not  multifarious.  Johnson  v.  Black,  103 
Va.   477,  49    S.    E.   633,  68:  264 

183.  A  bill  to  reach  an  execution  debtor's- 
interest  in  a  spendthrift  trust  is  not  ren- 
dered multifarious  by  allegations  in  an 
amendment  tending  to  show  that  the  prop- 
erty originally  belonged  to  the  judgment 
debtor,  and  was  conveyed  and  reconveyed 
under  a  plan  to  defraud  creditors,  where  the 
whole  frame  and  scope  of  the  amendment 
show,  not  an  effort  to  have  the  deeds  set 
aside  as  a  fraud  on  creditors,  but  to  sub- 
ject the  debtor's  interest  in  the  trust  to  the 
payment  of  his  debts.  Hutchinson  v.  Max- 
well, 100  Va.  169,  40  S.  E.  655,  57 :  384 

184.  Alleged  actions,  speeches,  and  conduct 
which,  taken  as  a  whole,  constitute  the 
ground  of  a  defense,  may  be  specially  stated, 
however  multifarious  they  may  be.  Willey 
V.  Carpenter,  64  Vt.  212,  23  Atl.  630,   15:  853- 

V.  Duplicity. 

Demurrer  for,  see  infra,  569. 

As  to  Joinder  of  Parties  Plaintiff,  see  Par- 
ties,   I.   b. 

As  to  Joinder  of  Parties  Defendant,  see 
Parties,  II.  b. 

See  also  supra,  57;  infra,  606. 

185.  A  declaration  is  bad  for  duplicity 
when  it  states  in  one  count  a  good  cause  of 
action  for  interference  with  real  property 
and  one  for  injury  to  reputation,  as  to  which, 
it  is  demurrable.  Gore  v.  Condon,  87  Md. 
368,  39  Atl.  1042,  40:  382 

186.  A  prayer  of  a  complaint  for  damages 
for  breach  of  a  contract,  and  one  for 
specific  performance  of  the  same,  based  up- 
on the  same  facts,  do  not  render  the  com- 
plaint obnoxious  to  the  objection  that  it. 
joins  several  causes  of  action  without  sepa- 
rately stating  them.  San  Diego  Water  Co. 
V.  San  Diego  Flume  Co.  108  Cal.  549,  45- 
Pac.  495,  29:  839 

187.  A  single  count  is  suflficient  in  an  ac- 
tion in  which  the  relief  sought  is  merely 
the  recovery  of  the  purchase  price  of  a  ma- 
chine, although  two  causes  of  action  are- 
relied  upon  to  sustain  the  recovery, — one 
for  breach  of  contract  in  failing  to  pay  the 
purchase  price,  and  the  other  in  tort  for 
forcibly  preventing  the  seller  from  regaining 
possession  of  the  machine.  Craft  Refrigerat- 
ing Mach.  Co.  V.  Quinnipiac  Brew.  Co.  63 
Conn.  551,  29  Atl.  76,  25:  8.56 

188.  Setting  up  a  promise  to  repair  as  a*. 
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ground  for  continuing  service,  in  an  action 
by  a  servant  against  her  employer  for  in- 
juries caused  by  an  unsafe  lodging  place, 
does  not  render  the  complaint  bad  for  du- 
plicity, as  counting  upon  both  contract  and 
tort.  Collins  v.  Harrison,  25  R.  I.  489,  56 
Atl.  678,  64:  156 


II.  Declaration  or  Complaint, 

a.   Jurisdictional   Averments. 

Plea  to  Jurisdiction,  see  infra,  494,  495. 
In  Election  Contest,  see  Elections,  338-343. 
In  New  Action  after  Limitation  Has  Run, 
see  Limitation  of  Actions,  247. 

189.  A  petition  against  a  telegraph  com- 
pany, alleging  that  it  has  an  office  and 
agent  in  the  county  doing  business  therein, 
sufficiently  shows  jurisdiction  in  the  courts 
of  the  county,  under  Ga.  Civ.  Code,  §  2348, 
authorizing  suit  in  any  county  where  the 
telegraph  company  may  have  an  agency  or 
place  of  business.  Western  U.  Teleg.  Co. 
V.  Bailey,  115  Ga.  725,  42  S.  E.  89,     61:  933 

190.  An  allegation  that  plaintiff  has  paid 
to  defendant  various  amounts,  but  is  not 
able  to  give  the  dates  and  the  amounts, 
with  a  request  that  the  defendant  file  with 
its  answer  a  schedule  showing  the  items 
and  dates  of  payment,  is  too  vague  to  show 
any  amount  whatever  for  the  purpose  of 
jurisdiction.  Howard  v.  Mutual  Reserve 
Fund  L.  Asso.  125  N.  C.  49,  34  S.  E.   199, 

45:  853 

191.  An  allegation  that  inspection  of  beer 
as  required  by  statute  would  cause  irrepara- 
ble damage  is  insufficient  basis  for  equity 
jurisdiction,  when  it  has  no  other  founda- 
tion except  a  legal  conclusion  from  the 
statute,  and  the  statute  properly  construed 
is  satisfied  by  inspection  of  the  beer  while 
in  vats  in  a  manner  that  would  cause  no 
damage.  State  ex  rel.  Kenamore  v.-  Wood, 
155  Mo.  425,  56  S.  W.  474.  48:  596 

192.  A  general  allegation  that  a  judg- 
ment was  procured  by  fraud,  and  that  the 
court  was  imposed  upon,  is  not  sufficient  to 
give  jurisdiction  of  a  suit  to  set  the  judg- 
ment aside,  but  the  facts  showing  such 
fraud  and  imposition  must  be  set  out. 
Travelers'  Protective  Asso.  v.  Gill>ert,  49 
C.  C.  A.  309,  111  Fed.  269,  55:  538 

193.  An  allegation  that  plaintiff  cannot 
be  compensated  in  damages  is  not  necessary 
in  an  action  to  quiet  title,  based  on  an 
oral  contract  for  lands,  where  equity  and 
law  jurisdiction  reside  in  the  same  court. 
Puterbaugh  v.  Puterbaugh.  131  Ind.  288, 
30  N.  E.  519,  15:  341 
Suit  by  assignee. 

104.  In  an  action  in  a  circuit  court  of  the 
United  States,  founded  upon  contract, 
brought  by  an  assignee  of  the  contract,  the 
declaration  should  show  that  the  suit  could 
have  been  maintained  by  the  assignor,  if 
no  assignment  had  been  made.  Republic 
Iron  Min.  Co.  v.  .Jones,  37  Fed.  721,    2:  746 


Residence. 

See  also  supra,  194. 

195.  A  sufficient  allegation  of  plaintiff's 
residence  at  the  commencement  of  the  ac- 
tion is  made  by  an  averment,  in  a  com- 
plaint to  annul  a  marriage  on  the  ground 
that  one  of  the  parties  was  not  of  the 
statutory  age  of  consent,  that  the  parties 
have  been  residents  of  the  state  for  one 
year  immediately  preceding  the  commence- 
ment of  the  action.  Eliot  v.  Eliot,  77  Wis. 
634,  46  N.  W.  806,  10:  568 

196.  An  allegation  that  both  parties  to  a 
suit  reside  in  a  certain  city  and  county, 
"where  they  now  are,  and  for  several  years 
have  been  residents,"  and  that  for  many 
months  plaintiff  has  been  engaged  in  rail- 
road shops  at  that  place,  and  that  a  garnish- 
ment suit  was  instituted  against  him, — suffi- 
ciently alleges  his  residence  at  that  place 
at  the  time  such  suit  was  commenced. 
Moton  V.  Hull,   77  Tex.   80,   13   S.  W.  849, 

8:  722 
Fact  of  jurisdiction, 

197.  Allegation  of  the  fact  of  jurisdiction 
to  grant  a  divorce  in  a  court  of  another 
state,  whose  decree  is  sought  to  be  enforced, 
is  not  necessary  where  it  is  alleged  to  be 
a  court  of  general  jurisdiction,  and  the  lo- 
cal statutes  empower  it  to  pass  such  de- 
crees. Trowbridge  v.  Spinning,  23  Wash. 
48,  62  Pac.  125,  54:  204 

b.   Right   or   Capacity    to   Sue. 

As   to  Capacity  in   Which  Party  is   Sued, 

see  infra,  203. 
Failure  to  Show  Power  to  Sue  as  Ground  of 

Demurrer,  see  infra,  596. 
See   also  infra,  413. 

198.  A  complaint  by  trustees  is  not  de- 
murrable for  failure  to  state  who  the  ces- 
tuis  que  trusts  are,  or  that  they  have  au- 
thorized the  suit  by  the  trustees  in  their 
own  names.  Hall  v.  Henderson,  126  Ala. 
449,  28  So.  531,  61:  621 

199.  A  bill  filed  in  behalf  of  all  creditors 
"who  are  entitled  to  become  parties  to 
this  suit,"  to  reach  the  interest  of  a  bene- 
ficiary in  a  spendthrift  trust,  is  not  open 
to  the  objection  that  it  embraces  nonlien 
creditors  as  complainants.  Hutchinson  v. 
Maxwell,  100  Va.  169,  40  S.  E.  655,   57:  384 

200.  Failure  to  allege  capacity  to  sue  does 
not  render  a  complaint  demurrable  as  not 
stating  a  cause  of  action.  Cone  Export  & 
C.  Co.  V.  Poole,  41  S.  C.  70,  19  S.  E.  203, 

24:  289 

201.  An  objection  to  the  ability  of  plain- 
tiff to  maintain  suit  on  an  assigned  claim, 
based  on  the  disability  of  the  assignor  to 
sue  in  person  or  through  another,  is  waived 
unless  raised  by  plea  in  abatement  or  by 
special  exception.  Missouri  P.  R.  Co.  v. 
Cullers.  81  Tex.  382,  17  S.  W.  19,       13:  542 

c.    Description    of    Parties. 

Administrator. 

202.  The  description,  in  a  declaration,  of 
a   defendant    as    administrator,    where    the 
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suit  is  against  him  personally,  may  be  re- 
jected as  surplusage.  Rich  v,  Sowles,  64 
Vt.  408,  23  Atl.  723,  15:  850 

203.  The  words  "administrator  of"  a  cer- 
tain person's  estate,  following  the  name  of 
a  defendant,  will  be  held  descriptive  of  his 
person  only,  and  not  of  the  character  or 
capacity  in  which  he  is  sued,  if  the  declara- 
tion is  against  him  personally.  Id. 
Partnership. 

204.  Where  the  title  gives  in  full  the 
names  of  plaintiff's  partners,  they  need  not 
be  repeated  in  alleging  the  partnership. 
Adams  Exp.  Co.  v.  Harris,  120  Ind.  73,  21 
N.  E.  340,  7:  214 

205.  Stisdescription  in  a  complaint,  of  a 
copartnership  defendant  as  a  corptv'ation. 
will  not  defeat  recovery  on  its  contract, 
when  it  fails  in  its  answer  to  set  forth 
its  legal  status  clearly  and  without  equivo- 
cation or  evasion.  Wright  v.  London  F. 
Ins.  Asso.  12  Mont.  474,  31  Pac.  87,  19:  211 
As  to  corporation. 

See  also  supra,  94,  95,  109. 

206.  A  complaint  against  "Adams  Express 
Company"  need  not  specifically  allege  that 
it  is  a  corporation.  That  fact  is  imported 
by  its  name.  Adams  Exp.  Co.  v.  Harris, 
120  Ind.  73,  21  N.  E.  340,  7:  214 

207.  An  averment  that  a  street  railroad 
company  was  duly  incorporated  under  the 
laws  of  the  state  of  Ohio  is  a  sufficient 
averment  of  incorporation  since  the  adop- 
tion of  the  present'  Constitution  of  the 
state,  as  no  statute  previously  existed  au- 
thorizing incorporation,  and  therefore  that 
the  stockholders  were  subject  to  the  per- 
sonal liability  imposed  by  that  Constitu- 
tion. Rider  v.  Fritchey,  49  Ohio  St.  285, 
30  N.  E.  692,  15:  513 

d.  Statement  of  Cause  Generally. 

First    Objecting   to    Sufficiency    on    Appeal, 
see  Appeal  and  Error,  VII.  j,  4. 

208.  A  complaint  which  states  facts  con- 
stituting a  prima  facie  case  is  good  as 
against  a  demurrer,  although  it  lacks  sym- 
metry and  precision  and  states  the  facts 
somewhat  vaguely  and  obscurely.  David- 
son V.  Coon,   125  Ind.  497,  25  N.   E.   601, 

9:  584 

209.  A  demurrer  is  properly  sustained  to 
a  paragraph  of  a  complaint  which  proceeds 
upon  no  definite  theory.  Markover  v. 
Krauss,  132  Ind.  294,  31  N.  E.  1047,    17:  806 

210.  The  want  of  a  theory  doe.o  not  make 
a  complaint  demurrable,  if  it  states  suffi- 
cient facts  to  constitute  a  cause  of  action. 
Scott  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
144  Ind.  125,  43  N.  E.  133.  32:  154 

211.  A  presumption  against  the  pleader 
as  to  the  contents  of  an  instrument  will 
arise  when  he  bases  a  claim  upon  it  with- 
out setting  it  forth  in  hcec  verba  or  making 
averments  which  definitely  show  its  con- 
tents. Consolidated  Coal  Co.  v.  Peers,  166 
Til.  361.  46  X.  E.  1105,  38:  624 

212.  The  sufficiency  or  insufficiency  of  a 
complaint  is  to  be  judged  by  the  facts  stated 
therein,  and  not  by  its  prayer.    Supreme  Sit- 


ting 0.  of  I.  H.  V.  Baker,  134  Ind.  293,  33 
N.  E.  1128,  20:  210 

213.  The  adoption  of  specified  averments 
of  a  preceding  count  by  reference  is  not 
fatal  to  the  validity  of  a  complaint,  al- 
though the  practice  is  not  commended. 
Birmingham  R.  &  E.  Co.  v.  Allen,  99  Ala. 
359,  13  So.  8,  20:  457 

214.  In  pleading,  plaintiff  must  state  all 
the  facts  essential  to  a  cause  of  action. 
If  any  material  fact  is  lacking,  the  com- 
plaint will  go  down  before  a  demurrer. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Corps,  124 
Ind.   427,  24   N.  E.   1046,  8:  636 

215.  A  declaration  which,  taken  as  a 
whole,  was  apparently  intended  to  present 
a  certain  case,  will  not  be  pronounced  bad 
for  want  of  technical  accuracy  of  allega- 
tion, unless  the  specific  defect  is  unmistaka- 
bly pointed  out.  Hence  an  allegation  that 
plaintiff  took  certain  stock,  relying  on  its 
validity,  may  be  taken  to  mean  that  he 
relied  upon  representations  made  in  the  cer- 
tificate, which  it  appears  he  had  seen.  Wind- 
ram  V.  French,  151  INIass.  547,  24  N.  E. 
914,  8:  750 

216.  Alleging  facts  according  to  their  le- 
gal effect  does  not  render  a  complaint  bad 
upon  a  challenge  for  insufficiency,  though 
it  may  be  open  to  a  motion  to  make  more 
definite  and  certain,  where  the  facts,  as 
thus  stated,  may  be  inferred  with  reason- 
able certainty.  South  Milwaukee  Co.  v. 
Murphy,  112  Wis.  614,  88  N.  W.  583,    58:  82 

217.  A  statement  of  a  cause  of  action 
filed  before  a  justice  of  the  peace  in  the  fol- 
lowing form:  "R.  Co.  to  W.  Dr.,  to  damages 
in  negligently  breaking  soda  apparatus 
shipped  May  2,  1889,  from  O.  to  St.  L. 
$200,"— is  sufficient.     Witting  v.   St.  Louis 

&  S.  F.  R.  Co.  101   Mo.  631,   14  S.  W.  743,   • 

10:  602 

218.  Both  mistake  and  ignorance  of  fact 
as  grounds  for  recovery  of  money  paid  are 
set  up  by  a  complaint  which  demands  a 
return  of  it  because  plaintiff  was  informed 
and  believed  when  the  payment  was  made 
that  a  certain  person  was  alive  at  a  time 
necessary  to  make  the  payment  rightful, 
when  he  was  not,  and  that  plaintiff  did 
not  know  that  he  was  not  living  at  that 
time.  Scott  v.  Ford,  46  Or.  531,  78  Pac. 
742,  68;  469 
Double  count. 

219.  A  double  count  in  a  complaint  for 
injuries  to  property  is  unobjectionable  un- 
der Utah  Code,  §  3220,  providing  that  plain- 
tiff may  unite  several  causes  of  action  in 
the  same  complaint  when  they  all  arise  out 
of  injuries  to  property.  Jensen  v.  Union  P. 
R.  Co.  6  Utah,  253,  21  Pac.  994,  4:  724 

e.  Negation  of  Defense. 

Waiver  by  Failure  to  Demur,  see  supra,  55. 
As  to  Anticipation  of  Defense,  see  supra,  98. 
See  also  infra,  311,  322,  387,  598. 

220.  A  plaintiff  is  not  bound  to  anticipate 
a  defense  in  his  complaint,  but  if  he  under- 
takes to  do  so,  and  states  a  defense  without 
avoiding  it,  he  nullifies  his  complaint.  West- 
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era   U.   Teleg.   Co.  v.  Yopst,   118   Ind.    248, 
20  N.  E.  222,  3:  224 

221.  A  purchaser  seeking  to  avoid  the  gen- 
eral rule  that  mere  representations  of  value 
do  not  constitute  actionable  deceit  must  al- 
lege the  specific  facts  which  bring  him  vpith- 
in  one  of  the  exceptions  to  the  rule.  Gustaf- 
son  V.  Rustemeyer,  70  Conn.  125,  39  Atl. 
104,  39:  644 
As  to  corporations. 

222.  A  complaint  on  a  corporation  mort- 
gage need  not  allege  affirmatively  that  the 
necessary  notice  was  published  for  the 
meeting  which  authorized  the  mortgage,  as 
the  omission  of  such  prerequisite  is  de- 
fensive matter.  Nelson  v.  Hubbard,  96  Ala. 
238,  11  So.  428,  17:  375 
Insurance. 

See  also  infra,  296,  297. 

223.  A  complaint  for  Insurance  may  prop- 
erly explain  that  a  false  statement  in  the 
application  was  written  by  the  insurer's 
agent.  Bowlus  v.  Phoenix  Ins.  Co.  133  Ind. 
106,  32  N.  E.  319,  20:  400 

224.  The  violation  by  the  insured  of  war- 
ranties or  exceptions  to  the  insurer's  liabil- 
ity which  are  contained  in  the  policy,  need 
not  be  negatived  in  the  complaint  in  a  suit 
on  a  marine  insurance  policy.  If  the  loss  is 
within  a  warranty  or  exception,  it  is  a  mat- 
ter of  defense,  to  be  set  up  affirmatively  by 
defendant.  Louisville  Underwriters  v.  Dur- 
land,  123  Ind.  544,  24  N.  E.  22L  7:  399 

225.  A  complaint  upon  a  policy  of  acci- 
dent insurance  need  not  negative  condi- 
tions excusing  the  insurer,  in  whole  or  in 
part,  from  liability,  except  so  far  as  compli- 
ance with  them  is  precedent  to  the  right  of 
recoverv.  Aetna  L.  Ins.  Co.  v.  Mil  ward,  118 
Ky.  716,  82  S.  W.  364,  68:  285 
Telegrams. 

226.  In  an  action  to  recover  a  statutory 
penalty  for  failure  to  transmit  a  telegram, 
where  plaintiff  alleges  that  the  contract  was 
made  on  Sunday,  he  must  plead  facts  show- 
ing a  reasonable  necessity  for  making  the 
contract  on  that  day,  and  that  defendant 
knew  of  this  necessitv.  Western  U.  Teleg. 
Co.  V.  Yopst,  118  Ind"  248,  20  X.  E.  222, 

3:  224 

227.  The  sender  of  a  telegram  which  was 
altered  in  transmission  need  not  allege  free- 
dom from  contributory  negligence,  in  an  ac- 
tion to  recover  for  the  injury  thereby  caused 
to  her,  where  the  statute  makes  telegraph 
companies  liable  for  mistakes  in  transmit- 
ting messages,  and  provides  that,  in  actions 
to  recover  damages,  the  burden  is  upon  the 
company  to  prove  that  the  mistake  was  not 
due  to  its  own  negligence.  Cowan  v.  West- 
ern U.  Teleg.  Co.  122  Iowa,  379,  98  N.  W. 
281,  64:  545 
Municipal  authority. 

228.  An  allegation  that  a  telephone  com- 
pany unlawfully  dug  up  the  soil  of  the  high- 
way is  not  sufficient  to  negative  municipal 
authorization,  so  as  to  make  it  a  wrongdoer, 
in  a  suit  by  an  abutting  property  owner  to 
enjoin  such  acts,  but  the  fact  of  absence  of 
such  authority  must  be  expressly  alleged. 
Coburn  v.  New  Telephone  Co.  156  Ind.  90, 
59  N.  E.  324,  52:671 


Compliance  with  rule. 
See  also  infra,  334. 

229.  In  an  action  brought  by  a  passenger 
against  a  railroad  company  to  recover  dam- 
ages from  the  company  for  wrongfully  ex- 
pelling him  from  the  defendant's  train,  it  is 
not  necessary  for  the  declaration  to  allege 
that  the  passenger,  at  the  time  of  his  ex- 
pulsion, was  complying  with  the  reasonable 
rules  oit  the  company,  or  to  allege  that  the 
passenger  was  not  about  to  violate  any  such 
reasonable  rule  at  the  time  of  his  expul- 
sion. South  Florida  R.  Co.  v.  Rhoads,  25 
Fla.  40,  5  So.  633,  3:  733 
Officers. 

230.  The  exception  in  favor  of  a  postmas- 
ter whose  annual  compensation  does  not  ex- 
ceed $90,  in  Ind.  Const,  art.  2,  §  9,  prohibit- 
ing a  person  from  holding  more  than  one 
lucrative  office  at  the  same  time,  must  be 
negatived  in  an  allegation  that  a  person 
holding  another  office  has  forfeited  it  by 
becoming  a  postmaster.  Bishop  v.  State  ex 
rel.  Griner,  149  Ind.  223,  48  N.  E.  1038, 

39:  278. 

231.  An  allegation  of  unavoidable  acci- 
dent, or  of  default  or  neglect  of  duty  by  an 
officer,  is  necessary  under  Vt.  R.  L.  1880,  § 
973,  to  avoid  a  plea  of  the  statute  of  limi- 
tations by  reason  of  the  failure  of  a  prior 
writ,  whether  that  is  regarded  as  an  abate- 
ment or  otherwise.  Scott  v.  School  District 
No.  9,  67  Vt.  150,  31  Atl.  145,  27:  588 
Payment. 

232.  To  avoid  objection  by  demurrer,  the 
plaintiff  must  allege  in  his  complaint  the 
facts  and  circumstances  on  which  he  relies 
to  rebut  a  presumption  of  payment.  Beek- 
man  v.  Hamlin,  19  Or.  383,  24  Pae.  195, 

10:  4.54 

233.  The  creditor  of  a  corporation  need 
not  allege  in  an  action  against  holders  of 
"bonus"  stock,  that  he  believed  when  he 
dealt  with  the  corporation  that  the  stock 
had  been  paid  for,  and  that  he  gave  credit 
on  the  faith  of  it,  as  his  knowledge  of  the 
facts  is  a  matter  of  defense.  Hospes  v. 
Northwestern  Mfg.  &  C.  Co.  48  Minn.  174, 
50  N.  W.  1117,  15:  470' 
Waiver. 

234.  A  waiver  relied  upon  to  preclude  a 
defense  must  be  pleaded.  Trezona  v.  Chi- 
cago G.  W.  R.  Co.  107  Iowa,  22,  77  N.  W. 
486,  43:  136- 

235.  In  pleading  performance  of  condi- 
tions precedent,  under  Neb.  Code  Civ.  Proc. 
§  128,  the  plaintiff  may  properly  assume 
that  conditions  which  have  been  waived  will 
not  be  relied  on,  and  allegations  of  waiver 
to  meet  a  defense  based  on  such  conditions 
are  not  inconsistent  with  the  statutory  alle- 
gation that  all  conditions  on  his  part  have 
been  duly  performed.  German  Ins.  Co.  v. 
Shader,  68  Neb.  1,  93  N.  W.  972,  60:  918. 

f.  Allegations  as  to  Damages. 

See  also  supra,  107,  108;  infra,  591. 

Necessity  of  averments. 
See  also  infra.  193.  412. 

236.  A  plaintiff  who  sues  to  recover  punx- 
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tive  damages  for  a  particular  wrongful  act, 
and  relies,  as  evidencing  the  animus  with 
which  that  act  was  committed,  upon  the 
commission  of  a  wholly  independent  act, 
'done  at  a  different  time  and  place,  must  by 
his  pleadings  advise  the  defendant  of  the 
case  he  is  expected  to  meet.  Central  of  Ga. 
R.  Co.  V.  Augusta  Brokerage  Co.  122  Ga. 
■646,  50  S.  E.  473,  69:  119 

237.  In  an  action  to  recover  compensation 
for  the  use  of  land  condemned  for  railroad 
purposes  but  subsequently  devoted  to  other 
uses,  damages  cannot  be  assessed  for  in- 
juries not  alleged.  Lyon  v.  McDonald,  78 
Tex.  71,  14  S.   W.  261,  9:295 

238.  A  specific  allegation  as  to  damages, 
specifying  the  amount  thereof,  is  not  essen- 
tial in  an  action  for  malicious  pro^WJution, 
but  such  damages  as  are  necessarily  infer- 
able from  the  facts  alleged  may  be  recov- 
ered. Luby  V.  Bennett,  111  Wis.  613.  87  N. 
W.  804,  56:  261 

239.  Direct  allegation  of  damages  for 
wrongful  withdrawal  of  water  from  plain- 
tiff's power  reservoir  is  not  necessary,  since 
it  is  implied  by  the  law.  Green  Bay  &  M. 
■Canal  Co.  v.  Kaukauna  Water  Power  Co. 
112  Wis.  3-23,  87  N.  W.  864,  62:  579 

240.  Damages  which  are  the  natural  and 
reasonably-to-be-expected  result  of  the 
wrongful  stoppage  of  an  engine  under  a 
writ  of  attachment  may  be  recovered  in  an 
«ction  for  the  trespass,  although  they  were 
not  speciallv  pleaded.  Giddings  v.  Freed- 
ley,  63  C.  C' A.  85,  128  Fed.  355,  65:  327 

241.  Failure  to  allege  special  damages  is 
not  fatal  to  a  complaint  for  wrongful  re- 
fusal to  honor  a  check,  where  it  is  averred 
that  plaintiff  is  a  trader.  J.  M.  James  Co. 
V.  Continental  Nat.  Bank,  105  Tenn.  1,  58 
S.  W.  261,  51 :  255 
Sufficiency  of  averments  generally. 

See  also  supra,  46;  infra,  319,  423. 

242.  Damages  may  be  recovered  under  a 
declaration  which  plainly  shows  a  malicious 
and  actionable  wrong,  accomplished  through 
legal  proceedings,  where  all  the  averments 
are  supported  by  cogent  proof;  and  the 
question  as  to  v.'hat  the  action  is  named  is 
immaterial.  Antcliff  v.  June,  81  Mich.  477, 
45  N.  W.  1019,  10:  621 

243.  An  allegation  of  liability  to  pay, 
without  allegation  either  of  payment  or  of 
actual  loss,  sufficiently  shows  damage  to  a 
corporation  for  acts  of  its  directors  in  issu- 
ing promissory  notes  in  its  name,  which 
have  come  into  the  hands  of  bona  fide  pur- 
•chasers  for  value.  Metropolitan  Elev.  R.  Co. 
V.  Kneeland,  120  N.  Y.  134,  24  N.  E.  381, 

8:  253 

244.  An  allegation  that  a  standpipe  ob- 
fltructs  the  light  to  a  building  is  a  sufficient 
allegation  of  special  injury  to  the  owner. 
Barrows  v.  Sycamore,  150  111.  588,  37  N.  E. 
1096,  25:  535 

245.  A  claim  for  damages  for  destruction 
generally  of  agents'  business  by  failure  to 
furnish  articles  as  agreed  is  too  indefinite 
and  uncertain  to  be  the  basis  of  a  recovery. 
Taylor  Mfg.  Co.  v.  Hatcher,  39  Fed.  440, 

3:  587 


Mental  anguish  or  fright. 
See  also  infra,  253-256. 

246.  Allegations  that  plaintiff  "was 
made  sick,  forced  to  take  her  bed,  and  call 
in  the  services  of  a  physician,  and  expend- 
ed large  sums  of  money  in  medicines,  care, 
and  nursing,"  are  not  irrelevant  in  an  action 
to  recover  damages  for  neglect  to  promptly 
transmit  and  deliver  a  telegram.  Simmons 
V.  Western  U.  Teleg.  Co.  63  S.  C.  425,  41 
S.  E.  521,  57:607 

247.  A  fright  and  nervous  shock  sus- 
tained by  a  passenger  on  account  of  the 
horrors  incident  to  a  collision,  while  remain- 
ing on  a  railroad  embankment  after  climb- 
ing out  of  a  deep  trench,  must  be  deemed 
general,  and  not  special,  damages,  which  are 
recoverable  under  general  allegations  as  to 
bodily  pain  and  mental  anguish  caused  by 
the  violence  of  the  collision  and  by  being 
forced  to  alight  from  the  coach.  Denver  & 
R.  G.  R.  Co.  V.  Roller,  41  C.  C.  A.  22,  100 
Fed.  738,  49:  77 
From  death. 

See  also  infra,  309-401. 

248.  A  complaint  is  sufficient  to  permit 
the  recovery  of  such  damages  as  naturally 
and  usually  flow  from  the  death  of  a  per- 
son, where  it  avers  that  the  plaintiff  is  the 
father  of  the  deceased,  gives  the  age  of  the 
latter,  his  occupation,  the  amount  of  his 
daily  earnings,  and  his  employment  by  de- 
fendants, with  the  facts  and  circumstances 
of  his  death  as  the  result  of  their  negli- 
gence. Orman  v.  Mannix,  17  Colo.  564,  30 
Pac.  1037,  17:  602 

249.  A  complaint  in  an  action  for  the , 
death  of  a  person  need  not  specially  aver 
the  loss  of  his  services,  as  that  is  a  natural 
and  necessary  consequence  of  the  death. 
Morgan  v.  Southern  P.  Co.  95  Cal.  510,  30 
Pac.  603,  17:71 

250.  In  an  action  by  a  widow  to  recover 
damages  for  the  death  of  her  husband,  which 
resulted  from  the  wrongful  act  of  the  de- 
fendant railroad  company,  a  general  alle- 
gation of  damages,  coupled  with  the  dis- 
closed fact  that  the  deceased  left  a  widow 
and  children  of  tender  years,  is  sufficient, 
and  particular  facts  showing  damages  need 
not  be  pleaded.  Haug  v.  Great  Northern  R. 
Co.  8  N.  D.  23,  77  N.  W.  97,  42:  664 

251.  In  an  action  for  damages  for  causing 
the  death  of  a  person,  a  general  averment 
that  his  widow  and  child,  for  whom  the 
action  is  prosecuted,  sustained  damages  in 
a  specified  sum,  is  not  insufficient  in  respect 
to  their  pecuniary  loss,  where  the  complaint 
alleges  that  deceased  was  in  the  employ  of 
the  defendant,  which  was  a  railroad  com- 
pany, as  a  brakeman,  and  that  he  left  a 
widow  and  one  child  four  years  old,  as  it 
is  an  unavoidable  inference,  that  he  was  in 
the  vigor  of  manhood  and  at  the  time  en- 
gaged in  earning  monev  for  their  support. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Buck,  116 
Ind.  566,  19  N.  E.  453,  2:  520 

252.  Injury  to  a  mother's  physical  con- 
dition, caused  by  the  death  of  her  son,  need 
not  be  alleged  in  the  declaration,  as  a  con- 
dition of  claiming  damages  therefor.     Nor- 
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folk  &  W.  R.  Co.  V.  Stevens,  97  Va.  631, 
34  S.  E.  525,  46:  367 

From  personal  injuries. 

253.  An  averment  that  plaintiff  suffered 
"great  pain  and  agony"  is  sufficient  to  cover 
any  effect  upon  the  mind  that  resulted  from 
an  injury  to  the  body.     Chicago  v.  McLean, 

133  lil.  148,  24  N.  E.  527,  8:  765 

254.  No  allegation  of  special  damage,  in 
a  suit  for  a  personal  injury,  is  necessary  in 
order  to  permit  a  recovery  for  mental  suf- 
fering which  was  inseparable  from  the 
bodily  injury.  Id. 

25-5.  A  complaint  for  personal  injuries, 
specifying  humiliation,  injuries  to  health, 
etc.,  as  elements  of  damage,  need  not  desig- 
nate the  particular  amount  of  damage  sus- 
tained in  each  particular.  Sloane  v.  South- 
ern Cal.  R.  Co.  Ill  Cal.  668,  44  Pac.  320, 

32:  1&3 

256.  An  allegation  that  plaintiff  'Hbe- 
came  so  nervous  and  frightened"  by  de- 
fendant's conduct  "that  she  could  not  sleep 
at  night,  and  was  greatly  disturbed  in  body 
and  mind,"  sufficiently  charges  a  physical 
injury  to  admit  evidence  that  she  became 
helpless,  could  not  go  about  her  duties,  and 
suffered  from  uterine  trouble,  and  to  war- 
rant the  submission  to  the  jury  of  an  issue 
as  to  what  compensation  she  was  entitled 
to  for  her  "personal  injuries,"  in  the  ab- 
sence of  anything  to  show  that  defendant 
was  misled,  or  of  any  steps  on  his  part  to 
have  the  pleading  made  more  definite. 
Watkins  v.  Kaolin  Mfg.  Co.  131  N.  C.  536, 
42  S.  E.  983,  60:  617 

257.  Plaintiff  in  an  action  for  personal  in- 
juries need  not  specially  plead  damages 
which  are  the  natural  and  proximate  conse- 
quences of,  or  are  traceable  to,  and  neces- 
sarily result  from,  the  injury;  but  such 
damages  may  be  recovered  under  the  gen- 
eral allegation  of  the  complaint,  and  only 
the  damages  which  are  not  the  probable  and 
necessary  result  of  the  injury  are  required 
to  be  specially  pleaded.  Croco  v.  Oregon 
Short-Line  R.  Co.  18  Utah,  311,  54  Pac.  985, 

44:  285 
From  libel  or  slander. 

258.  A  complaint  in  an  action  for  libel  is 
not  insufficient  because  it  does  not  state 
whether  plaintiff  asks  for  actual  or  exem- 
plary damages.  Bradstreet  Co.  v.  Gill,  72 
Tex.  115,  9  S.  W.  753.  2:  405 

259.  An  allegation  of  special  injury  or 
damage  is  necessary  in  a  complaint  for  libel, 
where  the  publication  is  not  actionable  per 
se.  Hirshfield  v.  Ft.  Worth  Nat.  Bank,  83 
Tex.  452,  18  S.  W.  743,  15:  639 

260.  An  averment  of  special  damage  is 
not  necessary  in  an  action  for  libel,  where 
the  words  are  spoken  of  plaintiff  in  his  or 
her  profession  or  trade.     Price  v.  Conway, 

134  Pa.  340,  19  Atl.  687,  8:  193 

261.  A  count  in  a  petition  for  libel,  based 
on  a  newspaper  publication  repeating  state- 
nujnts  made  in  a  bill  for  injunction,  etc.,  is 
insufficient  where  it  does  not  lay  any  basis 
for  damages,  as  to  amount,  resulting  from 
this  publication  alone,  but  is  connected  and 
blended  with  the  alleged  wrong  of  publish- 


ing by  the  filing  of  the  bill  in  court,  and  the 
prayer  is  for  $10,000  on  account  of  "the 
several  grievances  aforesaid."  There  being 
no  cause  of  action  on  account  of  the  plead- 
ing in  court,  and  the  two  claims  being 
blended,  there  is  no  guide  for  a  verdict  as 
to  the  newspaper  publication  alone.  Runge 
V.  Franklin,  72  Tex.  585,  10  S.  W.  721, 

3:417 

262.  No  averment  of  special  damages  is 
necessary  in  an  action  to  recover  damages 
for  slander  consisting  of  defamatorj'  words 
spoken  of  plaintiff  with  reference  to  his 
official  position  as  member  of  the  state 
legislature.  Sillars  v.  Collier,  151  Mass.  50, 
23  N.  E.  723,  6:  680- 
From  nuisance. 

263.  A  declaration  for  a  private  nuisance 
need  not  allege  special  damage,  but  a  gen- 
eral claim  for  damages  will  sustain  a  re- 
covery of  such  actual  damages  as  are  the 
natural  and  proximate  consequence  of  the 
wrong.  Sullivan  v.  Waterman,  20  R.  I.  372, 
39  Atl.  243,  39:  773 

g.  Averments  as  to  Ownership  or  Title. 

Sufficiency  of  Denial  to  Raise  Question  of 

Title,  see  infra,  538. 
See  also  infra,  403,  420,  421,  425. 

264.  An  allegation  of  the  ownership  of  a 
water  right  is  not  insufficient  because  it 
fails  to  state  how  the  ownership  was  ac- 
quired, whether  by  appropriation,  adverse 
user,  or  purchase.  Hague  v.  Nephi  Irrig. 
Co.  16  Utah,  421,  52  Pac.  765,  41:  311 

265.  An  allegation  that  plaintiff's  store 
or  place  of  business  is  situated  on  a  named 
street  is,  as  against  a  general  demurrer,  a 
sufficient  allegation  of  plaintiff's  ownership- 
of  the  store.  Brunswick  &  W.  R.  Co.  v. 
Hardey,  112  Ga.  604,  37  S.  E.  888,      52:  396. 

266.  A  formal  allegation  that  the  payee 
named  in  a  note,  suing  thereon,  is  still  the 
owner  and  holder  thereof,  is  unnecessary, 
since  his  ownership  will  be  presumed  from 
the  facts  pleaded,  where  his  petition  re- 
cites the  execution  of  the  note  to  him  by 
the  maker  for  a  valuable  consideration,  and' 
the  maker's  default.  Berry  v.  Barton,  12 
Okla.   221,   71    Pac.    1074,  66:  513: 

267.  An  allegation  that  a  person  pays 
dues  to  a  lodge,  and  that  lodge  pays  to  a 
grand  lodge,  and  that  both  bodies  are- 
chartered  benevolent  societies,  does  not  suf- 
ficiently allege  that  they  have  any  rights  of 
property  in  the  grand  lodge.  Wellenvoss  v. 
Grand  Lodge  K.  of  P.  103  Ivy.  415,  45  S.  W. 
360,  40:  488 

268.  An  allegation,  in  a  bill,  of  a  grant  of 
an  interest  in  a  spring  is  not  sufficient  to 
show  a  property  right  therein,  if  the  con- 
tents of  the  deed  are  set  out  and  they  fail 
to  show  any  such  grant.  Stewart  v. 
White,  128  Ala.  202,  30  So.  526,  55:  211 

269.  Facts  sufficient  to  give  jurisdiction  of 
a  partition  proceeding  and  suit  to  try  title' 
are  shown  by  allegations  of  the  extent  of 
plaintiff's  title,  of  defendant's  title  as- 
plaintiff  understands  it,  and   that   plaintiflC 
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and    defendant    are    tenants    in    common. 
Kromer  v.  Friday,  10  Wash.  621,  39  Pac.  229, 

32:  671 

270.  A  grantor  who  has  reclaimed  the 
property  because  of  breach  of  certain  con- 
ditions subsequent,  which  the  conveyance 
stipulated  should  cause  the  title  to  revert 
to  him,  need  not,  when  invoking  judicial 
remedies  in  respect  thereto,  plead  the  evi- 
dentiary facts  showing  title  in  him  not- 
withstanding the  paper  title  in  the  grantee, 
but  may  plead  his  title  in  general  terms  the 
same  as  if  that  title  were  dependent  upon 
any  other  circumstances.  Maginnis  v. 
Knickerbocker  Ice  Co.  112  Wis.  385.  88  X. 
W.  300,  69:  833 

h.  On  Contract  Liabilitjf. 

See   also   supra,  45,   65,  68.   69,  90-92,   181, 

194;  infra,  385,  391,  562,  605. 
For  Editorial  Notes,  see  infra,  VTII.  §  5. 

271.  The  facts  as  regards  mere  conditions 
precedent  to  the  enforcement  of  a  contract 
liability  may  be  pleaded  according  to  their 
legal  effect,  by  force  of  the  express  pro- 
visions of  Wis.  Rev.  Stat.  1898,  §  2674. 
South  Milwaukee  Co.  v.  Murphy,  112  Wis. 
614,  88  N.  W.  583,  58:  82 

272.  The  terms  of  a  contract  sued  on  must 
be  stated  in  the  complaint  in  such  a  man- 
ner as  to  show  the  obligation  resting  on  the 
defendant.  Johnson  v.  Robinson  Consol. 
Min.  Co.  13  Colo.  258,  22  Pac.  459,  5:  769 

273.  An  agreement  of  plaintiffs,  constitut- 
ing a  consideration  to  defendants  for  a  writ- 
ten agreement  which  does  not  show  on  its 
face  any  mutuality  or  consideration  to  de- 
fendants, should  be  set  out  in  each  count  of 
the  declaration.  Abbott  v.  Hapgood,  150 
Mass.  248,  22  N.  E.  907,  5:  586 

274.  An  allegation  that  defendant  has 
failed  and  refused  to  pay,  although  "able 
to  do  80,"  is  not  sufficient  to  show  a  right 
of  action  on  a  promise  to  pay  when  de- 
fendant "might  feel  able  to  pay,"  in  the 
absence  of  any  allegation  that  defendant 
felt  able,  or  knew  it  was  able,  or  some- 
thing equivalent  thereto.  Pistel  v.  Im- 
perial Mat.  L.  Ins.  Co.  88  Md.  552,  42  Atl. 
210,  43:  219 

275.  A  count  in  quantum  meruit  is  not 
necessary  to  permit  a  recovery  for  personal 
services  in  part  performance  of  a  contract 
which  it  has  become  impossible  to  com- 
plete, where  the  declaration  contains  the 
common  counts  for  work  and  labor.  Parker 
v.  Macomber,  17  R.  I.  674,  24  Atl.  464, 

16:  858 

276.  A  gas  company  which  claims  an  ex- 
clusive privilege  to  maintain  pipes  in  the 
streets  of  a  city  need  not  embody,  in  a  bill 
to  enjoin  the  city  from  granting  permission 
to  other  companies  to  lay  gas  pipes,  an 
offer  to  comply  with  an  obligation  in  its 
original  contract,  to  sell  its  plant  to  the 
city  upon  a  compliance  by  the  city  with 
certain  conditions  named,  where  the  con- 
tract gave  the  city  the  right  to  purchase 
"at"  the   time   specified    therein,    and     not 


afterwards,  and  where  the  bill  is  filed 
twelve  years  after  the  time  specified  for  the 
purchase.  Montgomery  Gaslight  Co.  v. 
Montgomery,  87  Ala.  245,  6  So.  113,    4:  616 

277.  In  a  suit  for  a  share  in  the  profits  of 
a  lottery,  the  petition,  alleging  that  de- 
fendants acquired  the  right  to  run  the  lot- 
tery, and  that  certain  sales,  by  which  both 
plaintiff  and  defendants  obtained  their 
rights  therein,  were  made  by  the  original 
grantee  under  legislative  authority,  need 
not  allege  that  defendants  were  operating 
the  lottery  in  accordance  with  the  grant,  as 
such  fact  is  assumed  by  the  court.  Lawrence 
v.  Simmons,  10  Ky.  L.  Rep.  347,  9  S.  W. 
163,  (No  Off.  Rep.)  1:  172 

278.  Knowledge  of  the  falsity  of  a  war- 
ranty that  an  acetylene  gas  machine  is  safe 
need  not  be  alleged  in  an  action  to  re- 
cover for  its  breach.  Tyler  v.  Moodv,  111 
Ky.  191,  63  S.  W.  433,  54:  417 

279.  Allegation  of  the  contract  relations 
in  an  action  to  recover  for  failure  accurate- 
ly to  transmit  a  telegram  does  not  neces- 
sarily make  the  action  one  upon  contract, 
since  that  matter  may  be  pleaded  by  way 
of  inducement  to  an  allegation  of  facts  con- 
stituting a  tort.  Cowan  v.  Western  U. 
Teleg.  Co.  122  Iowa,  379,  98  N.  W.  281, 

64:  545 

280.  A  right  of  action  against  a  carrier 
for  injury  to  live  stock  in  transit  cannot  be 
said  to  be  founded  on  a  special  contract  be- 
cause such  contract  is  set  out  in  the  com- 
plaint, if  additional  facts  are  alleged  show- 
ing that  the  contract  was  invalid.  Lake 
Erie  &  W.  R.  Co.  v.  Holland,  162  Ind.  406, 
69  N.  E.  138,  63:  948 

281.  To  maintain  an  action  against  an 
infant  for  the  value  of  food  and  lodging  fur- 
nished to  it,  it  is  not  necessary  to  state 
in  the  declaration  that  defendant  had  no 
father  or  other  person  standing  in  loco 
parentis  who  could  and  should  support  it, 
either  at  common  law  or  under  a  statute 
requiring  the  complaint  to  contain  a  plain 
and  concise  statement  of  the  facts  consti- 
tuting the  cause  of  action.  Goodman  v. 
Alexander,  165  N.  Y.  289,  59  N.  E.  145, 

55:  781 

282.  A  requested  instruction  that  the 
petition  sets  out  no  cause  of  action  against 
an  infant  under  age  is  properly  refused, 
where  defendant  was  described  as  an  infant, 
her  guardian  served  with  process,  and  the 
cause  of  action  alleged  to  be  for  necessaries 
furnished.  Crafts  v.  Carr,  24  R.  I.  397,  53 
Atl.  275,  ^  '  60:  128 
Action  founded  on  statute. 

283.  One  seeking  to  recover  a  reward  of- 
fered by  a  public  statute  need  not  allege 
that  he  rendered  his  services  with  the 
knowledge  that  the  reward  was  offered,  or 
with  intention  to  earn  the  same.  Clinton 
Countv  Comrs.  v.  Davis,  162  Ind.  60.  69  N. 
E.  680,  64:  780 

284.  A  declaration  against  a  railroad  com- 
pany to  recover  damages  for  wrongful  de- 
livery of  cotton  from  its  compress  via  which 
it  was  billed  for  compression  is  sufficient  if 
it  follows  the  requirements  of  the  statute 
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as  to  statinj^  the  facts  on  which  the  action 
is  founded  in  separate  successively  num- 
bered paragraphs,  without  suggesting  the 
theory  on  which  liability  is  claimed.  South- 
em  R.  Co.  V.  Atlanta  Nat.  Bank,  50  C.  C. 
A.  558,  112  Fed.  861,  56:  546 

On  bond. 
See  also  supra,  66. 

285.  An  indorsement  on  a  bond  of  the  re- 
ceipt of  a  certain  sum,  and  an  agreement  to 
refrain  from  demanding  anything  further 
for  a  limited  time,  does  not  so  change  the 
original  contract  that  it  must  be  noticed  in 
the  declaration  in  an  action  of  debt  on  the 
bond.  Carter  v.  Noland,  86  Va.  668,  10  S. 
E.  605,  6:  693 
On  covenant. 

286.  Where  the  court  is  required  by 
statute  to  take  judicial  notice  of  the  in- 
corporation of  municipalities  and  of  their 
charters  an  allegation  is  not  necessary,  in 
an  action  upon  a  covenant  against  en- 
cumbrances to  recover  the  amount  paid  for 
a  street  assessment,  that  the  assessment 
was  laid  by  a  municipal  corporation  having 
authority  to  grade  streets  and  assess  the 
cost  on  abutting  property.  Green  v.  Tid- 
ball,  26  Wash.  338,  67  Pac.  84,  55:  879 

287.  A  complaint  in  an  action  upon  a 
covenant  to  recover  money  paid  for  a  street 
assessment  is  good  against  a  general  de- 
murrer, which  sets  out  the  municipal  ordi- 
nances under  which  the  assessment  was 
made  by  number  and  date  of  passage,  and 
states  their  substance  and  effect,  and  al- 
leges that  the  officers,  acting  in  pursuance 
thereof  and  of  the  city  charter,  duly  caused 
the  assessment  to  be  levied,  although  it 
might  not  be  good  against  a  motion  to  make 
more  definite.  Id. 
Bills  and  notes. 

See  also  supra,  15,  41,  42. 

288.  That  notice  of  dishonor  was  given  to 
the  drawers  of  a  draft  is  sufficiently  alleged 
by  a  statement,  in  a  complaint  to  recover 
thereon,  that  the  draft  was  protested  for 
nonpayment,  under  statutes  which  provide 
that  the  holder  shall  have  his  action  when 
protest  has  been  properly  made.  Wards  v. 
Sparks,  53  Ark.  519,  14  S.  W.  SOS.       10:  703 

289.  A  petition  in  an  action  against  an  in- 
dorser  of  a  bill  of  exchange  which  is  an- 
nexed thereto  need  not  aver  protest  of  the 
bill  or  waiver  of  protest,  where  the  bill  has 
the  words  "no  protest"  indorsed  on  its 
face.  Citizens'  Bank  v.  Millett,  103  Ky.  1, 
44  S.  W.  366,  44:  664 

290.  A  conclusion  in  a  pleading  setting 
forth  that  drafts  with  bill  of  lading  at- 
tached were  transferred  to  a  bank,  that 
thereby  the  bank  "became  and  was  the  own- 
er of  said  draft  and  bill  of  lading"  and  of 
the  property  represented,  does  not  enlarge 
the  legal  eO'ect  of  the  facts  stated  so  as  to 
charge  that  the  bank  purchased,  not  only 
the  draft,  but  the  bill  of  lading.  S.  Blais- 
dell,  Jr.,  Co.  v.  Citizens'  Nat.  Bank,  90  Tex. 
626,  75  S.  W.  292,  62:968 

291.  Ratification  of  an  altered  note  must 
be  pleaded  in  order  to  be  relied    on    in    an 


action  on  such  note.    Erickson  v.  First  Nat. 

Bank,  44  Neb.  622,  62  N.  W.  1078,      28:  577 

For  insurance. 

Negation  of  Defense,  see  supra,  223-225. 

See  also  supra,  44,  96-99,  187. 

For  Editorial  Notes,  see  infra,  VIII.  §  5. 

292.  That  the  theory  of  a  petition  in  an 
action  to  hold  an  insurance  company  liable 
for  breach  of  its  contract  to  issue  a  policy 
is  that  it  is  liable  in  damages  for  such 
breach  does  not  render  the  petition  demur- 
rable, even  though  it  may  be  erroneous,  if 
the  petition  is  sufficient  to  state  a  cause  of 
action  to  recover  back  the  premiums  paid  as 
money  had  and  received.  Summers  v. 
Mutual  L.  Ins.  Co.  12  Wyo.  369,  75  Pac. 
937,  66:  812 

293.  A  complaint  upon  a  certificate  of 
membership  in  a  mutual  benefit  society, 
averring  the  contract  with  the  corporation, 
performance  of  the  conditions  thereof  on 
the  part  of  plaintiff,  that  he  was  totally 
disabled,  and  that  he  made  proper  proof  of 
his  disability, — is  sufficient  without  alleg- 
ing that  his  proofs  were  such  as  satisfied 
the  corporate  officers.  Supreme  Council  O. 
of  C.  F.  V.  Forsinger,  125  Ind.  52,  25  N.  E. 
129,  9:  501 

294.  In  an  action  upon  a  certificate  of 
membership  in  a  benevolent  association, 
plaintiff  makes  a  prima  facie  case  entitling 
him  to  recover  the  sum  named  in  his  certifi- 
cate, when  he  pleads  the  certificate,  per- 
formance on  his  part  and  that  of  the  as- 
sured, death  of  the  assured,  and  failure  of 
performance  on  the  part  of  the  insurer. 
Supreme  Lodge  K.  of  P.  v.  Knight,  117  Ind. 
489,  20  N.  E.  479,  483,  3:409 

295.  A  complaint  which  alleges  that  for  a 
certain  valuable  consideration  an  insurance 
company  issued  its  policy  of  insurance  to  a 
certain  person  as  one  of  a  club  of  ten, 
whereby  it  agreed  to  pay  to  his  representa- 
tives and  to  the  surviving  members  of  said 
club,  share  and  share  alike,  a  certain  sum 
ninety  days  after  receipt  of  proofs  of  his 
death;  and  that  the  company  issued  to 
plaintiff  its  certificate  as  one  of  the  mem- 
bers of  said  club;  and  then  alleges  the  death 
of  such  person,  the  giving  of  proofs  of  loss, 
etc.,  and  that  plaintiff  is  one  of  the  sur- 
viving members  of  said  club  entitled  to  his 
share  of  the  benefits  of  the  policy;  that  his 
certificate  remains  in  full  force;  and  that 
deceased  complied  with  the  conditions  (tf 
msurance, — states  a  cause  of  action.  Em- 
meluth  V.  Home  Ben.  Asso.  122  N.  Y.  130,  25 
N.  E.  234,  9:  704 

296.  A  declaration  on  a  Lloyd's  policy 
need  not  aver  that  the  liability  of  the  de- 
fendant has  not  been  discharged  or  ex- 
hausted under  a  condition  limiting  the 
amount  of  its  liability,  as  that  is  a  con- 
dition subsequent  for  its  protection,  to  be 
set  up  by  wav  of  defense.  Enterprise  Lum- 
ber Co.  V.  Mundy  (N.  J,  Sup.)  62  N.  J.  L. 
16,  42  Atl.  1063,  55:  193 

297.  One  suing  for  the  full  amount  of  an 
accident  insurance  policy  which  classifies 
risks,  and  promises  the  full  amount  only 
when  insured   is  engaged   in  certain   busi- 
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•ness  at  the  time  of  injury,  must  allege  that 
"he  was  employed  in  such  business  at  the 
time  of  injury.  American  Acci.  Co.  v.  Car- 
son, 99  Ky.  441,  36  S.  W.  169,  34:  301 

298.  A  complaint  alleging  a  state  of  facts 
from  which  an  agreement  to  make  an  as- 
sessment upon  members  of  an  insurance 
organization  may  be  implied,  and  claiming 
damages  for  failure  to  make  the  assessment, 
is  not  insufficient  because  it  does  not  state 
in  terms  an  agreement  to  make  the  as- 
sessment. Lawler  v.  Murphy,  58  Conn.  294, 
20  Atl.  457,  8:  113 

299.  Authority  of  insurance  agents  to 
write  and  issue  policies  is  not  averred  by  a 
petition  in  an  action  against  a  life  insur- 
ance company  which  states  that  persons 
named  were  the  authorized  general,  agents 
of  defendant  to  solicit  insurance,  to  make 
■contracts  for  policies,  to  receive  and  receipt 
for  money  and  premiums,  and  generally  to 
transact  its  business  within  the  state. 
Summers  v.  Mutual  L.  Ins.  Co.  12  Wyo. 
369,  75  Pac.  937,  66:  812 

300.  A  complaint  alleging  that  a  mutual 
insurance  company  has  a  certain  surplus, 
and  that,  if  distributed,  the  share  of  plain- 
tiff would  be  a  certain  sum,  is  insufficient  to 
show  a  right  to  any  portion  thereof,  when 
he  does  not  allege  any  facts  to  show  that 
any  surplus  not  credited  to  him  was  avail- 
Able  for  or  could  properly  or  equitably  be 
thifs  employed,  as  the  remaining  fund  may 
have  equitably  belonged  to  other  policy 
holders  who  held  a  different  kind  of  policy 
and  who  belong  to  a  separate  class,  to  which 
it  was  properly  dedicated.  Greeff  v. 
Equitable  Life  Assur.  Soc.  160  N,  Y.  19,  54 
N.  E.  712,  46:  288 

301.  A  complaint  alleging  that  a  mutual 
insurance  company  has  a  surplus  of  more 
than  $43,000,000,  does  not  show  that  this 
is  more  than  should  be  retained  by  prudent 
management,  when  there  is  no  allegation  as 
to  the  amount  of  outstanding  policies  or 
the  proportion  which  the  surplus  bears  to 
the  amount  of  existing  insurance,  or  any 
other  facts  to  show  that  the  surplus  is  in 
any  way  disproportionate  or  unnecessary 
to  the  proper  security  of  the  outstanding 
insurance.  Id. 
To  convey  land. 

302.  A  complaint  alleging  an  agreement 
and  promise  to  convey  real  estate  is  not  de- 
murrable because  it  does  not  expressly  al- 
lege that  the  contract  was  in  writing.  Van 
Epps  v,  Redfield,  68  Conn.  39,  35  Atl.  809, 

34:  360 

303.  An  agreement  to  convey  real  estate 
appraised  at  $3,300,  in  consideration  of  the 
release  of  the  grantor  from  his  liability 
with  respect  to  a  bastard  child,  when  the 
amount  of  this  burden  does  not  appear,  is 
not  based  on  such  an  inadequate  considera- 
tion that  a  bill  for  specific  performance  of 
the  agreement  to  convey  will  be  bad  on 
demurrer,  but  the  sufficiency  of  the  con- 
sideration will  be  left  for  determination  at 
the  trial.  Id. 

L.R.A.   Dig.— 152. 


Sale  of  goods. 

See  also  supra,  43,  93. 

304.  A  complaint  for  the  recovery  of 
money,  alleging  that  plaintiff  sold  and  de- 
livered certain  goods  to  defendant  at  prices 
named,  which  were  reasonably  worth  the 
amount  charged  therefor,  and  that  defend- 
ant promised  to  pay  that  amount  a  certain 
iidmber  of  days  after  the  sale  and  delivery, 
but  that  such  time  has  elapsed  and  no  pay- 
ment has  been  made  and  the  amount  is 
still  due, — states  a  cause  of  action.  Cor.e 
Exjyort  &  C.  Co.  V.  Poole,  41  S.  C.  70,  19 
S.  E.  203,  24:  289 

305.  A  complaint  giving  the  whole  history 
of  a  shipment  of  goods,  deviation  from  the 
proper  route,  and  the  damage  resulting 
thereby,  is  not  insufficient  to  state  a  cause 
of  action  as  against  a  general  demurrer 
even  if  it  might  be  subject  to  a  demurrer  on 
the  ground  of  ambiguity  or  uncertainty. 
Pierce  v.  Southern  P.  Co.  120  Cal.  156,  47 
Pac.  874,  52  Pac.  302,  40:  350 

306.  In  an  action  by  a  vendor  against  a 
vendee  of  goods  for  refusal  to  accept  and 
pay  for  them,  a  complaint  alleging  that  the 
plaintiff  entered  into  a  contract  with  the 
defendant  to  furnish  and  deliver  to  defend- 
ant a  stated  number  of  bushels  of  charcoal 
at  a  stipulated  price  per  bushel,  but  not  al- 
leging that  the  defendant  bought,  pur- 
chased, or  agreed  to  accept  or  pay  for  the 
same,  or  any  part  thereof,  states  a  uni- 
lateral contract,  and  is  demurrable.  John- 
son v.  Robinson  Consol.  Min.  Co.  13  Colo. 
258,  22  Pac.  459,  5:  769 

307.  An  averment  that  defendant  applied 
for  and  received  from  plaintiff  goods  in 
performance  of  a  contract  avers  sufficiently 
a  delivery  by  plaintiff.  Valley  R.  Co.  v. 
Lake  Erie  Iron  Co.  46  Ohio  St.  44,  18  N.  E. 
486,  1:412 

i.  Allegations  as  to  Liens. 

See  also  infra,  464,  465. 

308.  A  complaint  in  an  action  to  enforce 
a  subcontractor's  lien,  alleging  the  contract 
between  the  contractor  and  the  defendant, 
the  subcontract  between  the  contractor  and 
the  plaintiff,  and  the  performance  thereof, 
the  reasonable  value  of  the  services  and 
materials  furnished,  the  nonpayment  of  a 
portion  of  the  sum  due,  and  the  filing  of  the 
lien, — is  sufficient.  Merrigan  v.  English,  9 
Mont.  113,  22  Pac.  454,  5:  837 

309.  A  petition  to  enforce  a  mechanic's 
lien  is  not  insufficient  because  it  fails  to 
set  forth  plans  and  specifications  which  are 
made  part  of  an  alleged  contract  declared 
upon.  Oriental  Hotel  Co.  v.  Griffiths,  88 
Tex.  574,  33  S.  W.  652,  30:765 

310.  An  allegation  that  materials  were 
purchased  for  use  in  a  building,  and  were  ac- 
tually so  used,  sufficiently  alleges  that  they 
were  sold  for  use  in  the  building  to  entitle 
the  seller  to  a  mechanic's  lien.  Smith  v. 
Neubauer,  144  Ind.  95,  42  N.  E.  40,  1094, 

33:  685 

311.  Failure  to  aver  that  a  bank  did  not 
have  a  lien  on  a  deposit  which  it  refused  to 
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apply  in  payment  of  a  check  is  not  fatal  to 
a  declaration  against  it  for  such  refusal, 
since  the  lien,  if  any  existed,  was  a  matter 
of  defense,  to  be  brought  forward  by  plea. 
J.  M.  James  Co.  v.  Continental  Nat.  Bank, 
105  Tenn.  1,  58  S.  W.  261,  51 :  255 

j.  For  Negligence. 

Allegations  as  to  Injuries,  see  infra,  II.  1. 
Election  between  Counts,  see  Trial,  7. 
See  also  supra,  23,  100-102,  108,  188. 
For  Editorial  Notes,  see  infra,  VIII.  §  7. 

Sufficiency  of  allegations. 

Sufficiency  of  Allegation  as  to  Damages, 
see  supra,  246-257. 

First  Raising  Objection  on  Appeal,  see  Ap- 
peal and  Error,  628,  629. 

See  also  infra,  397. 

312.  A  complaint  against  a  village,  which 
alleges  that  it  negligently  authorized  and 
permitted  a  street  to  be  obstructed  by  a 
steamboat  placed  across  the  street,  so  that 
nearly  the  entire  width  of  the  street  was 
rendered  impassable  for  twenty  years, 
whereby  teams  were  liable  to  become 
frightened;  and  that  thereby  plaintiffs 
horse  was  frightened  and  became  unmanage- 
able and  ran  away,  and  the  horse  and 
wagon  were  injured,  without  fault  on  his 
part, — is  sufficient  on  demurrer,  in  an  action 
for  the  damages.  Cairncross  v.  Pewaukee, 
78  Wis.  66,  47  N.  W.  13,  10:  473 

313.  A  complaint  for  negligence,  alleging 
that  the  plaintiff  was  at  the  place  where  the 
accident  occurred  on  business  with,  and  at 
the  invitation  of,  the  defendant,  is  sufficient 
to  show  the  duty  on  the  part  of  the  defend- 
ant, as  between  the  parties,  of  keeping  the 
premises  in  safe  condition.  Schmidt  v. 
Bauer,  80  Cal.  565,  22  Pac.  256,  5:  580 

314.  An  allegation  of  the  storing  of  large 
quantities  of  gunpowder  in  a  wooden  build- 
ing in  a  populous  place  in  a  city  makes  a 
prima  facie  case  of  negligence.  Kinney  v. 
Koopmann,  116  Ala.  310,  22  So.  593,    37:  497 

315.  An  allegation  that  defendant  corpo- 
ration did  certain  things  by  its  foreman  is 
a  suflicient  allegation  of  the  latter's  au- 
thority, as  against  an  objection  to  all  evi- 
dence at  the  trial.  Swift  v.  Bleise,  63  Neb. 
739,  89  N.  W.  310,  57:  147 

316.  The  question  whether  or  not  a  bank 
was  negligent  in  failing  to  ascertain  the 
cause  of  failure  of  its  agent  to  collect  paper 
sent  for  collection,  or  whether  or  not  the 
indorser  was  properly  charged,  is  raised 
by  allegations  that  the  bank  did  not  exer- 
cise reasonable  care  and  diligence  in  collect- 
ing the  note,  and  that  by  reason  thereof  the 
money  was  lost  to  the  owner  of  the  note, 
and  a  denial  of  these  allegations,  with  af- 
firmative allegations  of  care  and  diligence 
and  that  the  loss  was  without  defendant's 
fault.  Second  Nat.  Bank  v.  Merchants'  Nat. 
Bank,  111   Ky.  930,  65   S.  W.  4,         55:273 

317.  Pleadings  charging  a  master  with 
liability  for  injury  to  a  servant  through  in- 
competence of  a  vice  principal  will  include 
incompetence   of    a    servant    acting   at    the 


time  as  vice  principal.      Sroufe    v.    Moral* 
Brothers  Co.  28  Wash.  381,  68  Pac.  896, 

58:  313 

318.  A  declaration  does  not  sufficiently  al- 
lege negligence  of  the  person  conducting  a 
public  exhibition  of  horse  racing  by  stating 
an  invitation  to  the  public  and  that  a  spec- 
tator, while  in  the  place  set  apart  for  such 
persons  and  without  fault  on  his  part,  was 
struck  and  injured  by  a  runaway  horse, 
without  further  allegations  as  to  the  place 
of  the  injury  or  defendant's  control  over 
the  immediate  cause  of  it.  Hart  v.  Wash- 
ington Park  Club,  157  111.  9,  41  N.  E.  620, 

29:  492 

319.  An  allegation  that  the  plaintiff  could 
have  made  arrangements  to  get  water  for 
his  cattle  if  a  telegram  had  been  delivered 
to  him  promptly,  without  alleging  where 
and  in  what  manner  he  could  have  done  so, 
is  insufficient  as  against  a  special  excep- 
tion in  an  action  for  damages  because  of 
failure  to  deliver  a  telegram.  Western  U. 
Teleg.  Co.  v.  Mitchell,  91  Tex.  454,  44  S.  W. 
274,  40:  209 

320.  An  allegation  that  a  death  from  diph- 
theria had  occurred  in  a  house  is  not  an  al- 
legation that  the  house  was  infected  with 
that  disease  at  the  time  it  was  let  to  one 
who  has  brought  an  action  for  the  death  of 
his  child  from  such  disease  subsequent  t^ 
his  taking  possession  of  the  property. 
Davis  V.  Smith,  26  R.  I.  129,  58  Atl.  630, 

66:*7» 

321.  An  allegation  of  knowledge  by  the 
agent  of  the  owner  of  a  house  of  a  de- 
fective condition  of  the  premises  when 
leased  to  a  tenant  is  not  sufficient  to  charge 
the  owner  with  actual  knowledge  of  such  de- 
fect, in  an  action  to  hold  him  liable  for 
fraudulent  concealment  of  the  defects,  if  the 
relation  of  the  agent  to  the  owner  is  not  set 
out.  Id. 

322.  A  complaint  charging  a  gas  com- 
pany with  negligence  in  failing  to  cut  off 
the  supply  of  gas  from  a  building  in  which 
there  was  a  defective  pipe,  and  denying 
that  plaintiff  was  guilty  of  contributory 
negligence,  is  insufficient  to  show  that  the 
negligence  of  such  company  was  the  ef- 
ficient cause  of  an  injury  to  plaintiff  from 
an  explosion,  as  this  would  be  impossible 
without  some  agency  acting  upon  the  leak- 
ing gas.  McGahan  v.  Indianapolis  Natural 
Gas  Co.  140  Ind.  335,  37  N.  E.  601,  29:  355 
General  averment. 

For  Editorial  Notes,  see  infra,  VIII.  §  7. 

323.  General  averments  of  negligence  are 
sufficient  as  against  a  demurrer.  Anderson 
V.  East,  117  Ind.  126,  19  N.  E.  726,      2:  712 

324.  A  general  allegation  of  negligence, 
while  good  against  a  general  demurrer,  is 
not  good  against  a  demurrer  on  the  ground 
of  uncertainty,  under  Idaho  Rev.  Stat.  § 
4168,  subd.  2,  requiring  the  complaint  to 
contain  a  statement  of  the  facts  constitut- 
ing the  cause  of  action,  in  ordinary  and 
concise  language.  King  v.  Oregon  Short 
Line  R.  Co.  6  Idaho,  306,  55  Pac.  665, 

59:  209 
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Omission  of  word  "negligent." 

325.  A  petition  in  an  action  for  personal 
injuries,  that  states  facts  and  circumstances 
from  which  the  inference  of  negligence  by 
the  defendant  is  inevitable,  is  not  defective 
for  omitting  the  use  of  the  vi'ord  "negli- 
gent" or  its  derivatives.  Geneva  v.  Bur- 
nett. 65  Neb.  464,  91  N.  W.  275,  58:  287 
Specifying  negligent  act. 

326.  A  declaration  for  negligence  need 
not  specify  the  acts  or  omissions  which 
constitute  the  negligence,  as  these  are  mat- 
ters of  proof.  Poling  v.  Ohio  River  R.  Co. 
38  W.  Va.  645,  18  S.  E.  782,  24:  215 

327.  A  complaint  alleging  the  negligent 
maintenance  of  a  building  that  was  im- 
properly constructed  is  not  insufficient  be- 
cause it  fails  to  state  specifically  'in  what 
respects  it  was  negligently  constructed,  or 
in  what  respect  the  materials  used  were  in- 
sufficient for  such  a  structure.  Waterhouse 
v.  Joseph  Sehlitz  Brew.  Co.  12  S.  D.  397, 
81  N.  W.  725,  48:  157 
As  affecting  nature  of  action. 

328.  An  allegation  that  the  neglect  to  pay 
over  money  collected  for  an  employer  was 
with  the  intent  to  defraud  does  not  change 
the  neglect  into  a  tort.  Royce  v.  Oakes, 
20  R.  I.  418.  39  Atl.  758,  39:  845 

329.  The  refusal  of  a  court  to  strike  out 
averments  of  wilful  neglect  from  plaintiff's 
petition,  after  he  had  elected  to  proceed 
under  a  statutory  provision  as  to  ordinary 
negligence,  does  not  make  the  action  one  for 
wilful  neglect  under  a  different  provision 
of  the  statute.  Louisville  Safety  Vault  & 
T.  Co.  V.  Louisville  &  N.  R.  Co.  92  Ky.  233, 
17  S.  W.  567,  14:  579 
Injury  to  passenger. 

329a.  Knowledge  by  a  carrier  of  a 
dangerous  practice  by  its  employees  is  im- 
plied from  an  allegation  in  a  complaint  that 
it,  by  its  servants,  made  a  practice  of  per- 
mitting and  allowing  the  act  to  be  done  in 
a  manner  and  at  a  place  which  subjected 
the  person  or  persons  who  might  chance  to 
be  lawfully  upon  the  premises  to  hazard. 
Shaw  V.  Chicago  &  G.  T.  R.  Co.  123  Mich. 
629,  82  N.  W.   618,  49:  308 

330.  Averments  that  a  car  was  derailed 
through  the  negligence  of  the  railway  com- 
pany and  its  servants,  and  thus  plaintiff, 
who  was  a  passenger  therein,  was  injured, 
is  sufficient  without  stating  the  particular 
acts  of  negligence.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Wilson,  79  Tex.  371,  15  S.  W.  280,       11:  486 

331.  A  complaint  in  an  action  against  a 
railroad  company  for  failure  to  warn  a  pas- 
senger about  to  alight  from  the  train  of 
danger  of  injury  by  deadly  weapons  in  the 
hands  of  railroad  emploj'ees,  and  a  passen- 
ger who  has  just  left  the  train  after  an 
altercation  with  such  employees,  is  not  in- 
sufficient because  it  names  the  wrong  per- 
son as  conductor,  where  the  evidence  shows 
negligence  on  the  part  of  the  railroad  com- 
pany. Penny  v.  Atlantic  Coast  Line  R.  Co. 
133  N.  C.  221,  45  S.  E.  563,  6:  497 

332.  Liability  on  the  part  of  the  carrier 
is  shown  bj'  a  complaint  alleging  delivery 
of  horses  to  a  public  carrier  for  transporta- 


tion, payment  of  freight,  the  furnishing  of 
an  unsuitable  car,  and  injury  and  damage 
therebv.  Lake  Erie  &  W.  R.  Co.  v.  Holland, 
162  Ind.  406,  69  N.  E.  138,  63:  948 

333.  A  declaration  alleging  that  defend- 
ant was  only  one  of  connecting  railroads  of 
a  continuous  line,  and  received  from  an- 
other railroad  named  certain  machinery 
easily  injured  by  exposure,  which  it  negli- 
gently transported  in  open  cars,  states  a 
common-law  action,  and  is  not  sufficient  to 
raise  the  question  of  defendant's  liability 
under  Ga.  Code,  §  2084,  making  the  last  of 
several  railroads  which  receive  goods  in 
good  order  responsible  for  any  damage,  open 
or  concealed,  to  the  goods.  A  plaintiff  re- 
lying on  the  provisions  of  this  statute  for 
recovery  should  put  defendant  on  notice  of 
his  intention  thereof  by  proper  allegations 
in  his  declaration,  as  the  proof  and  the  lia- 
bility thereunder  are  entirely  different  from 
that  of  a  common-law  action.  Western  & 
A.  R.  Co.  V.  Exposition  Cotton  Mills,  81  Ga. 
522,  7  S.  E.  916,  2:  102 

334.  Averments  that  a  conductor  negli- 
gently and  carelessly  mistreated  a  pas 
senger  in  carrying  her  beyond  her  desti- 
nation, and  in  stopping  at  a  distance  from 
the  depot  and  roughly  ordering  and  forcing 
her  to  get  off,  are  not  sufficient  to  constitute 
a  cause  of  action,  where  it  is  not  alleged 
that  she  had  conformed  to  the  rules  of  the 
company  and  had  paid  her  fare  or  offered  to 
do  so.  Scott  V.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  144  Ind.  125.  43  N.  E.  133,  .32:  1.54 

335.  Averments  that  a  carrier's  servants 
carelessly  and  negligently  caused  a  passen- 
ger to  enter  a  train  for  which  she  had  a 
ticket  given  her  by  mistake,  without  aver- 
ment of  their  knowledge  that  she  did  not 
desire  to  take  passage  on  the  train  indi- 
cated by  the  ticket  she  held,  do  not  consti- 
tute a  cause  of  action  against    the    carrier. 

Id. 

336.  A  petition  against  a  railroad  com-  ' 
pany  for  failure  to  rescue  a  passenger  who 
fell,  or  was  thrown,  from  a  train,  is  not 
sufficient,  when  it  does  not  allege  that  the 
train  could  have  been  stopped  to  rescue  hira 
without  risk  of  collision  with  other  trains, 
or  that  there  were  any  means  by  which  the 
trainmen  could  have  procured  others  to 
rescue  him.  Reed  v.  Louisville  &  N.  R.  Co. 
104  Ky.  603,  47  S.  W.  591,  48  S.  W.  416, 

44:  823 
336a.  The  use  of  the  term  "wilful,"  in 
charging  a  railroad  company  with  liability 
for  the  wrongful  and  negligent  act  of  a 
brakeman,  where  the  latter  is  not  charged 
with  committing  the  ax;t  wilfully,  does  not 
show  that  the  act  is  beyond  the  scope  of  his 
employment.  Smith  v.  Louisville  &  N.  R. 
Co.  95  Ky.   11,  23  S.  W.  652,  22:  72 

Injury  to  railroad  employee. 
See  also  infra,  601. 

337.  A  cause  of  action  is  stated  by  a 
complaint  which  alleges  that  the  railroad 
company  moved  a  train  without  signals  or 
guards,  or  anyone  except  a  fireman  in 
charge  of  it,  back  upon  and  injured  a  track 
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hand  free  from  fault.     Pennsylvania  Co.  v. 
McCafTrev,  139  Ind.  430,  38  N.  E.  67, 

29:  104 

338.  Negligence  on  the  part  of  the  fore- 
man in  charge  of  repairmen,  which  caused 
injury  to  one  of  them,  is  charged  by  an  al- 
legation that  he  negligently  gave  the  brake- 
man  on  a  hand  car  a  signal  to  stop  it  sud- 
denly and  quickly,  when  it  was  going  at  the 
speed  of  20  miles  per  hour,  without  giving 
other  persons  on  the  car  notice  thereof, 
obedience  to  which  would  necessarily  en- 
danger the  lives  and  limbs  of  such  persons; 
and  that  by  reason  of  the  giving  of  such 
order,  and  its  obedience,  the  injuries  com- 
plained of  were  received.  Thacker  v.  Chi- 
cago, I.  &  L.  R.  Co.  159  Ind.  82,  64  N.  E. 
60.1,  59:  792 

339.  An  allegation  that  a  railroad  com- 
pany negligently  permitted  an  iron  pin  to 
be  and  to  remain  on  a  tender  in  such  a 
manner  that  the  movement  of  the  train 
threw  it  off  and  injured  the  plaintiff  is  not 
insufficient  for  failure  to  allege  that  it  was 
dangerous  to  carry  the  pin  on  the  tender, 
or  that  it  was  left  in  an  unsafe  position  or 
where  one  might  reasonablv  expect  it  would 
be  thrown  off.  Cleveland.  "C.  C.  &  St.  L.  R. 
Co.  V.  Berrv,  152  Ind.  607,  53  N.  E.  415, 

46:  33 

340.  An  averment  that  a  railroad  switch 
"was  negligently  allowed  to  be  and  remain 
without  a  lock,"  in  consequence  of  which 
plaintiff  was  injured,  is  sufficient  to  with- 
stand demurrer  and  make  a  question  for 
the  jury  as  to  whether  or  not  failure  to  pro- 
vide a  lock  is  negligence.  Birmingham  R. 
&  E.  Co.  V.  Allen,  99  Ala.  359,  13  So.  8. 

20:  457 

341.  Where  a  railway  company  is  by 
statute  made  liable  for  the  negligence  of  its 
engineer,  an  averment  that  its  negligence 
was  the  cause  of  an  injury  will  include  the 
negligence  of  the  engineer.  Indianapolis 
Union  R.  Co.  v.  Houlihan,  157  Ind.  494,  60 
N.  E.  943,  54:  787 

342.  A  railroad  brakeman  suing  the  com- 
pany for  injuries  caused  by  his  collision 
with  a  low  highway  bridge  over  the  road 
must  allege  that  the  bridge  was  erected  or 
maintained  by  the  railroad  company.  Louis- 
ville &  N.  R.  Co.  V.  Hall,  87  Ala.  708,  6  So. 
277,  4:  710 

343.  In  an  action  by  a  railroad  brakeman 
for  damages  from  being  knocked  off  the 
train  by  a  low  highway  bridge  over  the 
road  and  then  run  over,  an  allegation  that 
defendant  "with  one  of  its  cars  negligently 
run  over  and  injured  plaintiff"  is  defective 
in  not  showing  with  sufficient  particularity 
the  nature  of  the  neglect  or  the  circum- 
stances, and  in  not  alleging  the  particular 
duty  owed  by  defendant  to  plaintiff.        Id. 

344.  In  an  action  for  injuries  to  an  em- 
ployee of  a  railroad  company,  a  complaint 
alleging  that  they  were  received  in  conse- 
quence of  the  negligence  of  the  master  me- 
chanic having  sole  control  of  the  switch 
yard  where  the  accident  took  place,  but 
without  stating  the  size  of  the  yard,  the 
amount  or  responsibility  or  vastness  of  the 


business  intrusted  to  him,  or  the  extent  of 
his  control, — is  not  sufficient  to  show  that 
he  was  such  a  representative  of  the  com- 
pany as  to  make  his  negligence  that  of  the 
company,  instead  of  that  of  a  fellow  serv- 
ant. Mealman  v.  Union  P.  R.  Co.  37  Fed. 
189,  2:  192 

345.  A  complaint  averring  that  the  de- 
fendant railroad  company  ran  its  cars  and 
locomotives  over  the  track  of  another  com- 
pany for  a  long  time  does  not  raise  a  pre- 
sumption that  the  owner  of  the  road  had 
the  right  to  direct  the  defendant's  train 
operatives,  although  there  is  no  allegation 
of  a  contract  between  the  companies.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  v.  Berry,  152  Ind. 
607,  53  N.  E.  415,  46:  33 

346.  The  averment  that  a  railroad  switch 
was  "negligently  allowed  to  be  open"  is  not 
sufficient  to  show  negligence  on  the  part  of 
the  company.  Birmingham  R.  &  E.  Co.  v. 
Allen,  99  Ala.  359,  13  So.  8,  20:  457 

347-348.  Under  the  Texas  constitutional 
provision  authorizing  the  husband,  widow, 
or  heirs  of  the  body  of  a  person  killed  by 
gross  negligence  to  bring  an  action  for  ex- 
emplary damages,  a  complaint  against  a 
corporation,  alleging  gross  negligence  in  its 
employees,  and  that  the  train  was  an  extra 
one  having  officers  of  the  defendant  on 
board,  is  not  sufficient  unless  it  alleges  facts 
showing  a  wilful  act,  omission,  or  gross  neg- 
ligence by  some  person  or  persons  represent- 
ing defendant  in  its  corporate  capacity,  as 
a  corporate  officer,  and  approval  or  ratifica- 
tion of  the  negligent  act  by  agents  of  the 
defendant.  Winnt  v.  International  &  G.  N. 
R.  Co.  74  Tex.  32,  11  S.  W.  907,  5:  172 

Railroads  generally. 
See  also  supra,  280;  infra,  600. 

349.  An  averment  that  a  railroad  yard 
and  telegraph  office  were  maintained  "at"  a 
certain  city,  in  which  there  was  an  ordi- 
nance in  force  regulating  speed  and  signals 
of  trains,  and  that  a  telegraph  operator  was 
killed  while  passing  from  his  oflSce  to  de- 
liver an  order  to  a  train,  in  consequence  of 
negligence  in  running  a  train  in  violation  of 
the  ordinance,  sufficiently  shows  that  the 
place  of  injury  was  within  the  corporate 
limits  of  the  city.  Pittsburg,  C.  C.  &  St. 
L.  R.  Co.  v.  Moore,  152  Ind.  345,  53  N.  E. 
290,  419,  44:  638 

350-351.  Allegations  of  negligence  of  a 
railroad  company  in  unlawfully  stopping  a 
freight  train  more  than  five  minutes  across 
a  public  highway,  and  wrongfully  and  negli- 
gently backing  it  while  a  person  was  at- 
tempting to  cross  between  the  cars,  are  not 
separable  in  the  sense  that  only  one  would 
be  the  proximate  cause  of  the  injury,  but 
together  constitute  a  sufficient  allegation  of 
negligence  as  against  a  general  demurrer. 
Lake  Erie  &  W.  R.  Co.  v.  Mackey,  53  Ohio 
St.  370,  41  N.  E.  980,  29:  757 

352.  In  an  action  for  injury  to  a  child  by 
a  turntable  a  petition  which  alleges  that 
plaintiff  was  induced  by  other  small  chil- 
dren, with  the  knowledge  and  consent  of 
defendant,  its  agents  and  servants,  and  by 
the  invitation  of  defendant,  to  come  to  the 


PLEADING,  n.  k. 


2421 


turntable,  is  sufficient  as  against  a  de- 
murrer ore  tenus  on  the  ground  that  there 
was  no  allej^ation  of  the  authority  of  any 
agent  of  defendant  to  invite  plaintiflF  upon 
its  turntable,  or  any  facts  which  constitute 
such  express  invitation.  Chicago,  B.  &  Q. 
R.  Co.  V.  Krayenbuhl,  65  Neb.  889,  91  N. 
W.  880,  59:  920 

353.  An  allegation  that  the  defendant's 
servants  recklessly  and  wantonly  or  inten- 
tionally caused  a  child  to  leave  cars  of  a 
dummy  line  in  a  street  while  they  were  in 
motion  is  not  sufficient  to  show  negligence 
without  anything  to  show  that  the  condi- 
tions were  not  proper  for  the  child  to  get 
off.  Jefferson  v.  Birmingham  R.  &  Electric 
Co.  116  Ala.  294,  22  So.  546,  38:  458 

354.  A  complaint  alleging  that  a  railroad 
company  unlawfully  and  negligently  failed 
to  fence  its  right  of  way  or  any  portion 
thereof  in  a  A'illage,  and  that  a  child  went 
upon  the  right  of  way  and  was  burned  by 
fire  thereon,  is  not  sufficient  to  allege  that 
the  child  entered  at  any  point  that  was  un- 
fenced  or  at  any  point  which  might  law- 
fullj'  have  been  protected  by  fence.  Erick- 
son  V.  Great  Northern  R.  Co.  82  Minn.  60, 
84   N.   W.    462,  51 :  645 

355.  Allegations  of  negligence  on  the  part 
of  a  railroad  company  in  setting  fire  from 
its  locomotives  are  not  insufficient  on  ac- 
count of  a  failure  to  state  the  facts  which 
constitute  the  negligence.  Louisville  &  N. 
R.  Co.  v.  Marburv  Lumber  Co.  125  Ala.  237, 
28  So.  438,  *  50:  620 
Denying  contributory  negligence. 

See  also  supra,  227,  322;   infra,  397. 
For  Editorial  Notes,  see  infra,  VIII.  §  7. 

356.  A  general  averment  that  decedent 
was  without  fault,  in  an  action  brought  to 
recover  damages  for  the  death  of  one  killed 
by  the  fall  of  a  highway  bridge,  is  not  over- 
come by  specific  averments  that  he  was  at- 
tempting to  cross  the  bridge  with  a  trac- 
tion steam  engine,  watertank,  and  thresh- 
ing-machine, so  as  to  render  the  complaint 
bad.  Wabash  v.  Carver,  129  Ind.  552,  29 
N.    E.   25,  13:  851 

357.  An  averment  that  plaintiff  had  no 
knowledge  of  the  danger  of  continuing  in 
the  service  of  his  employer,  which  existed 
because  of  the  latter's  failure  to  provide 
suitable  machinery  and  competent  work- 
men, is  necessary  to  warrant  a  recovery  for 
injuries  alleged  to  have  resulted  from  such 
failure.  Otherwise  it  will  be  assumed  that 
the  danger  was  known  to  and  assumed  by 
the  employee.  An  allegation  of  freedom 
from  fault  is  not  sufficient  for  this  purpose. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Corps,  124 
Ind.  427,  24  N.  E.  1046,  8:636 

358.  In  an  action  by  a  railroad  brakeman 
for  injuries  caused  by  being  struck  by  a 
low  highway  bridge  over  the  road,  the  com- 
plaint must  show  the  exercise  of  reasonable 
care  by  plaintiff  at  the  time  of  the  accident, 
a  violation  of  legal  duty  to  plaintiff  by  de- 
fendant, negligence  on  defendant's  pari,  lack 
of  contributory  negligence  by  plaintiff,  and 
that  the  danger  was  not  a  risk  incident  to 


the  emplovment.    Louisville  &  N.  R.  Co.  v. 
Hall,   87   Ala.  708,   6   So.   277,  4:  710 

359.  A  complaint  for  injuries  sustained 
by  a  traveler  on  a  highway,  alleging  that 
she  was  without  any  fault  or  negligence  on 
her  part,  sufficiently  avers  her  freedom  _from 
contributory  negligence,  although  it  states 
that  she  was  riding  on  an  embankment 
thrown  up  by  a  railroad  company  alongside 
the  track,  for  which  an  excavation  had  been 
dug  in  a  highway,  where  such  embankment 
was  the  only  place  of  passage.  Evansville 
&  T.  H.  R.  Co.  V.  Crist,  116  Ind.  446,  19 
N.    E.    310,  2:  450 

360.  A  complaint  in  an  action  to  recover 
damages  for  injuries  sustained  by  a  traveler, 
who  was  thrown  to  the  ground  by  a  wire 
upon  a  sidewalk,  need  not  state  reasons  why 
the  wire  was  not  observed,  to  negative  a 
presumption  of  negligence,  where  it  ex- 
pressly alleges  that  he  was  in  the  exercise 
of  due  care.  Brush  Electric-Lighting  Co.  v. 
Kelley,  126  Ind.  220,  25  N.  E.  812,   10:  250 

361.  An  allegation  that  hay  was  destroyed 
by  fire  from  a  locomotive,  without  fault  or 
negligence  of  the  owner,  while  stacked  near 
the  railroad,  sufficiently  denies  his  contribu- 
tory negligence.  Phenix  Ins.  Co.  v.  Penn- 
sylvania Co.  134  Ind.  215,  33  N.  E.  970, 

20:  405 

362.  A  shipper  who  has  agreed  to  care 
for  his  livestock,  feed  and  water  them  and 
load  and  unload  them  at  his  own  expense, 
must,  in  a  complaint  against  the  carrier  for 
failure  to  transport  them,  allege  that  the 
loss  was  not  attributable  to  his  failure  to 
perform  his  part  of  the  contract,  or  to  his 
negligence  in  performing  it.  Terre  Haute 
&  I.  R.  Co.  V.  Sherwood,  132  Ind.  129,  31  N. 
E.  781,  17:  339 

363.  Allegations  that  a  minor,  fifteen 
years  of  age,  did  not  know  that  he  was  do- 
ing wrong  in  making  an  arrangement  with 
a  brakeman  on  a  passenger  train,  under 
which,  in  consideration  of  a  sum  of  money 
paid  to  the  brakeman,  he  was  permitted  to 
ride  upon  the  platform  of  the  baggage  car, 
on  condition  that  he  leave  the  car  at  all 
stations  and  keep  out  of  sight,  and  did  not 
know  that  he  was  exposing  himself  to  any 
great  danger  in  following  such  directions, 
are  not  sufficient  to  take  the  case  out  of 
the  rule  that  a  person  so  riding  is  not  a 
passenger,  or  to  relieve  the  minor  from  re- 
sponsibility for  his  own  negligence,  where 
it  is  not  alleged  that  he  had  not  ordinary 
intelligence  for  his  age,  or  that  he  lacked 
capacity  to  understand  the  nature  of  the 
transaction.  Mendenhall  v.  Atchison,  T.  & 
S.  F.  R.  Co.  66  Kan.  438,  71  Pac.  846, 

61:  120 

k.  For  Libel  or  Slander. 

Libel. 

Question   for   Court   as   to   Sufficiency,    see 

Trial,  238. 
See  also  supra,  258-261;    infra,  474. 

364.  Where  a  suit  is  brought  for  libel, 
it  is  unnecessary  for  plaintiff  to  character- 
ize the  suit  by  averment  in  his  complaint. 


2422 


PLEADING,  II.  k. 


Bradstreet  Co.  v.  Gill,  72  Tex.  115,  9  S.  W. 
753,  2:  405 

365.  A  complaint  alleging  the  publication 
of  an  article  representing  an  author  and  in- 
structor in  a  university  as  illiterate,  uncul- 
tivated, coarse,  and  vulgar,  with  sensational, 
absurd,  and  foolish  ideas,  and  that  he  is 
egotistical  and  conceited  in  the  extreme,  and 
makes  himself  ridiculous  in  his  method  of 
instruction,  and  by  his  public  lectures;  and 
that  he  was  unable  to  name  his  baby  until 
after  a  year  of  solemn  deliberation, — is  not 
demurrable.  Triggs  v.  Sun  Printing  &  Pub. 
Asso.  179  N.  Y.  144,  71  N.  E.  739,      66:  612 

366.  An  allegation  in  an  action  for  libel, 
that  plaintiff  sought  employment  from 
many  railwaycompanies,  and  was  refused 
on  account  of  the  publication  complained  of, 
is  sufficient  to  permit  evidence  on  that  sub- 
ject, without  alleging  the  names  of  the 
persons  to  whom  he  had  made  application, 
if  more  specific  averments  are  not  requested. 
Missouri  P.  R.  Co.  v.  Richmond,  73  Tex.  568, 
11   S.  W.  555,  4:  280 

367.  A  report  in  a  newspaper,  filed  with  a 
petition  for  libel,  which  does  not  point  out 
any  particular  part  of  the  report  as  libelous, 
except  by  declaring  it  to  be  a  repetition  of 
matter  published  in  the  court  proceeding,  if 
intended  to  constitute  a  distinct  cause  of 
action,  is  insufficient  for  failure  to  set  out 
anything  in  hoec  verba  as  libelous.  Runge 
v.  Franklin,  72  Tex.  585,  10  S.  W.  721, 

3:417 

368.  An  allegation  that  a  libelous  protest 
bj'  a  notary  is  the  action  of  the  bank  under 
whose  authority  he  is  acting  does  not  suffi- 
ciently allege  that  the  bank  directed  him 
to  violate  the  law  or  participated  in  the  li- 
belous protest.  May  v.  Jones,  88  Ga.  308, 
14  S.  E.  552,  15:  037 

369.  The  inducement  is  sufficient,  in  a 
declaration  to  recover  damages  for  the  pub- 
lication of  an  alleged  libel  consisting  of  im- 
putations that  a  certain  member  of  the 
legislature  was  guilty  of  corrupt  motives 
and  practices  in  introducing  and  procuring 
the  passage  of  a  certain  bill,  where  it  shows 
that  plaintiff  was  a  member  of  the  legisla- 
ture, and  was  the  introducer  of  such  bill, 
and  was  the  person  referred  to  in  the  pub- 
lication. Randall  v.  Evening  News  Asso. 
79  Mich.  266,  44  N.  W.  783,  7:  309 

370.  In  an  action  for  damages  founded  on 
the  publication  of  a  libelous  newspaper  ar- 
ticle, an  allegation  in  the  petition  that  the 
printed  language  was  used  of  and  concern- 
ing the  plaintiff  imports  that  those  who 
read  it  so  understood.  Eckert  v.  Van  Pelt, 
69  Kan.  357.  7G  Pac.  909,  66:  266 

371.  If  a  libel  consisted  in  reporting  plain- 
tiff's standing  as  a  merchant  "in  blank,"  the 
complaint  should  inform  the  court  and  the 
defendant  of  that  fact,  with  such  explana- 
tions as  to  what  was  meant  by  the  report 
as  may  be  necessary  to  show  that  it  was 
injurious  and  defamatory.  A  complaint  in 
such  case,  which  undertakes  to  state  the 
substance  of  the  language  used,  or  its  mean- 


ing,   is    bad   on    general    demurrer.      Brad- 
street  Co.  v.  Gill,  72  Tex.  115,  9  S.  W.  753, 

2:  405 

372.  In  a  suit  upon  a  newspaper  article 
published  concerning  a  certain  family,  a 
complaint  which  alleges  that  plaintiff  is  the 
head  of  that  family,  residing  in  the  place 
named  in  the  article,  and  that  the  publica- 
tion was  made  of  and  concerning  him,  to- 
gether with  the  article  itself,  and  allega- 
tions of  its  falsity,  states  a  cause  of  action 
under  2  Utah  Comp.  Laws  1888,  §  3246,  pro- 
viding that  it  is  not  necessary  to  state  any 
extrinsic  facts  to  show  the  application  of 
the  defamatory  matter  to  the  plaintiff,  but 
that  it  is  sufficient  to  state  generally  that 
the  same  was  published  of  or  concerning  the 
plaintiff.  Fenstermaker  v.  Tribune  Pub.  Co. 
12  Utah,  439,  13  Utah,  532,  43  Pac.  112,  45 
Pac.  1097.  35:  611 

373.  Allegations  that  the  publication  of 
one's  likeness  by  another  person  for  ad- 
vertising purposes  exposes  him  to  disgrace, 
ridicule,  or  obloquy  are  necessary  to  a  com- 
plaint setting  forth  such  publication  as  a  li- 
bel. Roberson  v.  Rochester  Folding  Box 
Co.  171  N.  Y.  538,  64  N.  E.  442,  59:  478 

374.  A  declaration  for  libel  by  filing  a 
mechanics'  lien  need  not  aver  that  the  lien 
has  been  ended  in  favor*  of  the  plaintiff. 
Moore  v.  Rolin,  89  Va.  107,  75  S.  E.  520, 

16:  625 

375.  A  complaint  for  libel  charging  the 
sale  of  papers  containing  a  libelous  article 
need  not  affirmatively  allege  that  defendant 
knew  that  such  articles  were  contained  in 
the  papers  sold.  Street  v.  Johnson,  80  Wis. 
455,  50  N.  W.  395,  14:203 
Innuendo  in  complaint  for  libel. 

376.  The  office  of  an  innuendo  is  to  de- 
fine the  defamatory  meaning  which  the 
plaintiff  in  a  libel  suit  sets  upon  the  woixis, 
to  show  how  they  came  to  have  that  mean- 
ing, and  how  they  relate  to  the  plaintiff. 
Price  V.  Conway,   134  Pa.  340,  19  Atl.  687, 

8:  193 

377.  Defining  alleged  libelous  terms  in  a 
paraphrastic  way,  and  pointing  out  that 
they  were  intended  to  apply  to  the  plain- 
tiff, is  strictly  within  the  office  of  innuen- 
do. Lewis  V.  Dailv  News  Co.  81  Md.  466, 
32    Atl.    246,  *  29:  59 

378.  No  innuendo  is  needed  in  pleading  a 
libel,  if  the  meaning  of  the  publication  is 
plain.  Randall  v.  Evening  News  Asso.  79 
Mich.  266,  44  N.  W.  783,  7:  309 
Slander. 

See  also  supra,  262;    infra,  467. 

379.  A  declaration  in  a  suit  for  slander, 
which  claims  special  damages  because  of 
loss  of  trade,  will  not  be  held  insufficient 
for  failing  to  set  out  the  names  of  per- 
sons who  ceased  or  refused  to  employ  plain- 
tiff, after  defendant  has  proceeded  to  trial 
without  noticing  such  failure.  An  objec- 
tion raised  for  the  first  time  by  a  re- 
(juest  for  instructions  comes  too  late.  Mo- 
rasse  v.  Brochu,  151  Mass.  567,  25  N.  E.  74, 

8:  524 

380.  In  an  action  to  recover  damages  for 
slander,  in  which  defendant  is  charged  with 
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fiaving  said  that  plaintiff  kept  a  house  of 
ill  fame,  it  is  immaterial  that  the  complaint 
does  not  state  that  plaintiff  had  a  house, 
where  the  words  used  and  set  out  directly 
denote  the  possession  of  a  house  by  plain- 
tiff. Where  the  slanderous  words  them- 
selves import  the  existence  of  a  thing,  it 
is  not  necessary  to  aver  its  existence.  Pos- 
nett  V.   Marble,   62  Vt.  481,  20  Atl.   813, 

11:  162 
Innuendo  in  complaint  for  slander. 

381.  An  innuendo  is  necessary  to  point 
to  an  injurious  intent  or  meaning  in  the 
■use  of  equivocal  words  in  making  a  charge 
of  slander.  Hemmens  v.  Nelson,  138  N.  Y. 
^17,  34  N.  E.  342,  20:  440 

382.  An  innuendo  explaining  that  one 
charged  with  slander  intended  by*  certain 
words  to  impute  to  plaintiff  the  commission 
of  a  statutory  offense  need  not  use  the  en- 
tire language  employed  by  the  statute  in 
•describing  the  offense.  Language  which 
plainly  indicates  the  offense  referred  to  is 
sufficient.  Posnett  v.  Marble,  62  Vt.  481, 
20  Atl.  813,  11:  162 

383.  An  averment  in  an  action  to  re- 
cover damages  for  slander,  that  defendant 
said,  "My  mail  won't  come  into  a  whore- 
house,"— is  not  sufficient  to  support  an  in- 
nuendo that  defendant  intended  to  charge 
plaintiff"  with  keeping  a  house  of  ill  fame, 
although  it  is  accompanied  by  an  averment 
that  plaintiff  was  an  applicant  for  appoint- 
ment us  postmistress,  and  that  defendant 
spoke  the  words  of  and  concerning  plaintiff 
to  prevent  her  obtaining  such  appointment, 
if  there  is  no  averment  that  plaintiff  had 
.a  house.  Id. 

1.  For  Torts,  Injuries,  or  Nuisance. 

Allegations   of  Negligence  Causing  Injury, 

see  supra,  II.  j. 
See  also  supra,  328;   infra,  562. 

384.  A  complaint  which  states  the  ulti- 
mate facts,  without  a  statement  of  the  acts 
made  use  of  to  accomplish  the  illegal  pur- 
pose, is  sufficient  to  state  a  cause  of  action 
either  for  enticing  away  plaintiff's  wife  or 
for  her  seduction.  French  v.  Deane,  19 
'Colo.   504,   36   Pac.    609,  24:  387 

385.  A  complaint  is  in  tort,  and  not  for  a 
mere  breach  of  contract,  where  it  alleges  a 
contract  of  carriage  of  a  passenger  upon  a 
sleeping  car,  and  an  implication  that  defend- 
ant would  awaken  her  before  reaching  a 
transfer  station  in  time  to  enable  her  to 
>dress  herself,  and  that  by  its  rules  and  com- 
mon usage  it  was  its  duty  so  to  awaken 
her,  and  that  its  servants  agreed  so  to  do, 
l)ut  that  upon  reaching  such  station  the 
porter  drew  the  curtains  apart,  informed 
"her  that  she  must  leave  the  train  at  once, 
refused  to  hold  the  train  to  enable  her  to 
dress,  and  hustled  and  hurried  her  to  anoth- 
■er  car  so  that  she  fell  against  its  framework 
and  was  bruised  and  injured  and  her  per- 
son was  exposed  to  men  occupying  the  other 
oa.r  and  she  was  exposed  to  a  hard  rain,  in 
•consequence    of   which   she   suffered   a   mis- 


carriage.   McKeon  v.  Chicago,  M.  &  St.  P.  R. 
Co.   94  Wis.  477,  69  N.  W.   175,         35:252 

386.  In  an  action  for  damages  for  procur- 
ing plaintiff's  discharge  from  employment, 
the  substance  of  the  false  statements  by 
which  the  defendant  is  alleged  to  have  in- 
duced the  discharge  must  be  set  out.  Mo- 
ran  v.  Dunphy.  177  Mass.  485,  59  N.  E.  125, 

52:  115 

387.  One  suing  for  wrongful  interference 
with  his  right  to  maintain  a  ferry  under 
the  statute  need  not  allege  that  all  things 
have  been  correctly  done,  to  entitle  him  to 
maintain  the  action,  since  such  facts  are 
presumed,  and  their  absence  is  a  matter  of 
defense.  Peru  v.  Barrett,  100  Me.  213,  60 
Atl.  968,  70:  567 

388.  It  is  not  necessary  to  allege,  in  an 
action  for  unlawful  sale  of  intoxicating  liq- 
uors to  an  intoxicated  person,  that  defend- 
ant knew  he  was  intoxicated,  as  that  will 
be  presumed  from  the  very  nature  of  the 
case.  Fletcher  v.  Forler,  83  Mich.  52,  46 
N.  W.  1023,  10:  80 

389.  The  petition  in  an  action  for  injury 
which  occurred  to  the  plaintiff  while  he  was 
a  passenger  in  the  caboose  attached  to  de- 
fendant's freight  train  need  not  contain  an 
allegation  that  authority  was  given  by  the 
company  to  the  agent  in  charge  of  the 
train  to  carry  passengers.  Whitehead  v. 
St.  Louis,  T.  M.  &  S.  R.  Co.  99  Mo.  263,  11 
S.   W.   751,  6:  409 

390.  To  warrant  a  recovery  in  an  action 
for  personal  injuries,  notwithstanding  the 
plaintiff's  own  precedent  negligence,  up- 
on the  theory  that  the  defendant,  by  the 
exercise  of  due  care,  could  have  discovered 
the  plaintiff's  peril  and  prevented  the  ac- 
cident, it  is  not  necessary  to  set  out  the  de- 
fendant's negligence  in  such  respect  as  a 
separate  and  independent  cause  of  action. 
Kellny  v.  Missouri  P.  R.  Co.  101  Mo.  67, 
13  S.  W.  806,  8:  783 
Conspiracy. 

See  also  supra,   106;    infra,   406. 

391.  A  complaint  which  sets  forth  a  con- 
spiracy to  commit  a  wrong  and  acts  pursu- 
ant thereto,  resulting  in  injury  to  the  plain- 
tiff, states  a  case  in  tort,  and  not  for  breach 
of  contract,  although  the  wrong  done  was 
in  violation  of  a  contract.  Gatzow  v.  Buen- 
ing,  100  Wis.   1,  81  N.  W.  1003,         49:  475 

392.  A  declaration  is  not  bad  for  indefi- 
niteness,  where  it  alleges  that  defendant 
wickedly  and  maliciously,  to  injure  plain- 
tiff's business,  represented  to  "various  per- 
sons," customers  of  plaintiff,  without  nam- 
ing them,  that  plaintiff's  pipe  lines  and  ap- 
pliances were  unsafe  and  dangerous  to 
transport  and  store  petroleum,  since  de- 
fendants may  demand  a  bill  of  particulars 
to  amplify  the  pleading  so  as  more  minute- 
ly to  specify  the  claim.  West  Virginia 
Transp.  Co.  v.  Standard  Oil  Co.  50  W.  Va. 
611,  40   S.   E.   591,  56:  804 

393.  A  declaration  alleging  that  defend- 
ants conspired  to  destroy  the  plant  and 
business  of  plaintiff,  and  did  by  threats  and 
unfair  means  oblige  customers  of  plaintiff 
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to  withdraw  their  patronage  from  him,  is 
bad  for  uncertainty  in  not  specifying  the 
threats    and    means    of    intimidation    used. 

Id. 

394.  An  averment  that  a  series  of  con- 
nected acts,  resulting  in  damage  and  con- 
stituting a  tort,  was  done  by  several  in 
pursuance  of  a  conspiracy,  does  not  so 
change  the  nature  of  the  action  that  it 
cannot  be  maintained  against  one  of  the  de- 
fendants alone,  if  it  is  shown  that  the  acts 
were  done  by  him  only.  Boston  v.  Sim- 
mons, 150  Mass.  461,  23  N.  E.  210,  6:  629 
For  death. 

Allegation  as  to  Damages  from,'  see  supra, 

248-252. 
See  also  supra,  56,  252. 

395.  The  declaration  in  an  action,  the 
cause  of  which  accrued  in  a  foreign  state,  to 
recover  damages  for  personal  injuries  caused 
by  defendant's  negligence  and  which  have 
resulted  in  death,  must  allege  the  existence 
of  some  statute  in  such  state  permitting  the 
cause  of  action  to  survive  the  death  of  the 
injured  party.  O'Reilly  v.  New  York  &  N. 
E.  R.  Co.  16  R.  I.  388,' 17  Atl.  906,      5:  364 

396.  Immediate  death,  within  the  require- 
ments of  a  statute  authorizing  a  suit  by  a 
personal  representative  of  deceased  for  such 
death  caused  by  negligence,  is  sufficiently 
charged  by  an  allegation  that,  because  of 
absence  of  fire  escapes  deceased,  who  was 
rightfully  in  defendant's  building,  "was  then 
and  there  burned  to  death  and  consumed 
by  fire,  and  then  and  thereby  lost  her  life." 
Carrigan  v.  Stillwell,  97  Me.  247,  54  Atl. 
389,  61:  163 

397.  A  demurrer  lies  to  a  complaint  seek- 
ing damages  for  wrongful  death,  which  on 
its  face  shows  contributory  negligence. 
Meyer  v.  King,  72  Miss.  1,  16  So.  245, 

35:  474 

398.  A  declaration  which  sets  forth  ade- 
quately the  right  of  a  personal  representa- 
tive to  recover  for  causing  the  death  of  a 
person  is  sufficient  without  alleging  specific- 
ally the  rights  of  the  respective  distribu- 
tees. Howard  v.  Delaware  &  H.  Canal  Co. 
40   Fed.   195,  6:  75 

399.  In  an  action  under  the  Texas  consti- 
tution provision,  for  the  death  from  negli- 
gence of  a  son  over  age,  brought  by  a  widow, 
the  complaint  must  show  that  plaintiff  was 
supported  by  the  deceased,  or  that  he  con- 
tributed to  her  support,  or  that  she  expected 
pecuniary  benefit  from  him,  and  it  is  fatal- 
ly defective  where  it  merely  alleges  that 
plaintiff,  "as  his  sole  surviving  parent,  has 
been  damaged  $10,000  actual  damages." 
Winnt  v.  International  &  G.  N.  R.  Co.  74 
Tex.  32,  11  S.  W.  907,  5:  172 

400.  A  petition  by  an  administrator  to 
recover  for  the  death  of  an  intestate  suffi- 
ciently alleges  the  necessary  pecuniary  in- 
jury to  the  widow  or  next  of  kin,  as  against 
a  general  demurrer,  by  an  allegation  that 
"by  reason  of  the  death  of  the  intestate,  and 
the  loss  of  the  service  and  society  and  fel- 
lowship of  the  said  intestate,  the  plaintiff 


has  been   damaged  in   the   sum   of  $5,000." 
Tucker  v.  Draper,  62  Neb.  66,  86  N.  W.  917,. 

54:  321 

401.  The  nature  of  the  aid  furnished  by 
the  one  for  whose  wrongful  killing  a  recov- 
ery is  sought,  to  the  plaintiff  in  the  action, 
need  not  be  set  out  in  the  complaint.  San 
Antonio  &  A.  P.  R.  Co.  v.  Long,  87  Tex. 
148,   27   S.   W.    113,  24:  637 

402.  A  declaration  in  an  action  for  caus- 
ing the  death  of  a  person  by  contact  with  a 
diseased  animal  fraudulently  sold  by  the  de- 
fendant should  allege  that  the  death  was 
the  natural  and  probable  consequence  of 
contact  with  the  animal.  State  use  of 
Hartlove  v.  Fox,  79  Md.  514,  29  Atl.  601, 

24:  679 
Conversion.  * 

Amendment  of  Pleading,  see  supra,  146. 

403.  An  averment  of  a  demand  and  re- 
fusal is  not  essential  in  a  complaint  for 
conversion  where  there  are  proper  allega- 
tions of  ownership  and  value  of  the  prop- 
erty and  that  defendant  converted  it.  Bal- 
timore &  O.  R.  Co.  v.  O'Donnell,  49  Ohio  St. 
489,  32  N.  E.  476,  21:  117 
False  imprisonment. 

404.  A  complaint  which  alleges  that  at  a. 
time  and  place  stated  defendant  imprisoned 
the  plaintiff  without  probable  cause  states 
a  cause  of  action.  Nixon  v.  Reeves,  65 
Minn.  159,  67  N.  W.  989,  33:  506- 
Fraud. 

Amendment  of  Pleading,  see  supra,  144. 
See  also  supra,  2,  3,  27-29,  48,  103,  105,  144, 

192,  221,  402. 
For  Editorial  Notes,  see  infra,  VIII.  §  5. 

405.  The  use  of  the  word  "fraud"  or 
"fraudulent"  is  not  necessary  to  charge  that 
acts  are  fraudulent.  Warren  v.  Union  Bank, 
157  N.  Y.  259,  51  N.  E.  1036,  43:  256 

406.  The  insertion  of  an  allegation  of  con- 
spiracy in  the  complaint  will  not  change  the 
nature  of  an  action,  the  ground  of  which  is 
a  fraud  committed,  and  the  wrong  and 
damage  occasioned  therebv.  Nelson  County 
v.  Northcote,  6  Dak.  378^  43  N.  W.  897. 

6:  230 

407.  An  allegation  that  false  representa- 
tions as  to  the  location  and  improvement  of 
land,  made  by  the  owner,  were  known  to 
him  to  be 'false,  is  not  necessary  in  plead- 
ing his  fraud.  Small  v.  Kennedy,  137  Ind. 
299,  35  N.  E.  674.  19:  337 

408.  A  complaint  alleging  that  mortgaged 
land  was  of  little  value  is  not  demurrable 
for  failing  to  state  the  value  of  the  land, 
in  an  action  for  fraudulent  representations 
as  to  its  value  in  obtaining  the  loan.  Un- 
ion C.  L.  Ins.  Co.  v.  Scheidler,  130  Ind.  214, 
29  N.  E.  1071,  15:  89- 
Malicious  prosecution. 

409.  If  a  complaint  in  an  action  to  re- 
cover damages  for  a  malicious  prosecution 
does  not  state  that  the  wrongful  action  has 
been  terminated  in  favor  of  the  plaintiff, 
it  will  be  open  to  demurrer  for  insufficiency. 
Lubv  V.  Bennett,  111  Wis.  613,  87  N.  W. 
804,*  56:  261 

410.  It  is  not  necessary  to  allege  in  a 
complaint  in  an  action  to  recover  damages- 
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for  malicious  prosecution,  that  judgment 
rendered  in  the-  wrongful  action  in  favor 
of  the  defendant  has  not  been  appealed  from 
or  reversed,  it  being  sufficient  to  allege  that 
judgment  has  been  rendered  in  the  wrong- 
ful action  in  favor  of  the  defendant  there- 
in; and  subsequent  proceedings  in  such  ac- 
tion, impairing  the  effect  of  such  judgment 
as  a  foundation  for  an  action  for  malicious 
prosecution,  if  not  disclosed  by  the  com- 
plaint, can  only  be  taken  advantage  of  by 
the  defendant  as  defensive  matter,  and  not 
by  demurrer  to  the  complaint.  Id. 

411.  In  an  action  against  a  partnership 
for  malicious  prosecution  plaintiff  should  al- 
lege that  the  prosecution  was  instituted  and 
carried  on  in  furtherance  of  the  partner- 
ship's interests,  and  should  state, exactly  in 
what  way  the  partnership  was  involved  in 
the  matter  which  was  the  foundation  of  the 
prosecution.  Page  v.  Citizens'  Bkg.  Co.  Ill 
Ga.  73,  36  S.  E.  418,  51:463 
To  real  property. 

Question    for    Jury    as    to    Sufficiency,    s?e 
Trial,  237. 

412.  A  petition  merely  alleging  that  plain- 
tiff's view  from  his  lot  was  obstructed  by 
certain  buildings  erected  by  defendant, 
without  showing  what  advantage  or  benefit 
benefit  there  was  in  such  a  view,  or  what 
damage  could  result  by  obstructing  it,  does 
not  state  a  cause  of  action.  Lyon  v.  Mc- 
Donald, 78  Tex.  71,  14  S.  W.  261,  9:  295 

413.  A  complaint  in  an  action  for  dam- 
ages against  a  city  for  constructing  a  ditch, 
which  shows  that  the  ditch  is  so  wide  and 
in  such  a  position  as  to  obstruct  plaintiff's 
ingress  and  egress  to  and  from  his  prem- 
ises, that  it  is  so  near  his  line  that  his  soil 
falls  into  it,  and  that  corrupt,  filthy,  and 
poisonous  water  passes  into  it,  and  remains 
there,  causing  poisonous  smells  generating 
disease, — sufficiently  shows  a  specific  pri- 
vate interest  in  plaintiff  to  allow  him  to 
maintain  the  action.  Seymour  v.  Cummins, 
119  Ind.  148,  21  N.  E.  549,  5:  126 
As  to  water-rights. 

See  also  supra,  38. 

414.  A  bill  to  enjoin  the  obstruction  of  a 
stream,  alleging  that  defendant  placed  ob- 
structions in  it  a  certain  distance  above 
complainant's  mill,  and  cut  off  his  right 
and  power  to  float  logs  from  his  lands  above 
the  obstructions  down  to  his  mill,  is  in- 
sufficient in  not  averring  facts  showing 
whether  its  navigability  extends  above  the 
obstruction.  Morrison  v.  Coleman,  87  Ala. 
655,  6  So.  374,  5:  384 

415.  A  complaint  for  an  injunction  does 
not  charge  facts  sufficient  to  state  any  cause 
of  action  by  an  allegation  that  a  building 
on  defendant's  premises  which  is  sought  to 
be  enjoined  will  cause  the  water  to  set 
back  on  complainant's  premises  "to  some 
extent."  Janesville  v.  Carpenter,  77  Wis. 
288,  46  N.  W.  128,  8:  808 
Nuisance. 

See  also  supra,   263. 

416.  It  is  not  necessary  to  use  the  word 
"nuisance"  in  a  declaration  for  damages, 
if  the  facts  alleged  constitute  a  nuisance. 


Laflin  &  R.  Powder  Co.  v.  Tearney,  131  111. 
322,  23  N.   E.   389,  7:  262 

417.  An  allegation  that  acts  constitute  a 
nuisance  is  not  necessary  where  the  acts, 
as  stated,  amoimt  to  a  nuisance  in  fact  and 
in  law.  Sullivan  v.  Waterman,  20  R.  I. 
372,  39  Atl.  243,  39:  773 

418.  A  demurrer  to  a  complaint  against  a 
grantee  of  one  who  erected  a  dam,  for  in- 
juring land  by  maintenance  of  the  nuisance, 
cannot  be  sustained  for  failure  to  state  in- 
jury after  notice  to  defendant  of  the  nui- 
sance, where  the  notice  was  given  fifteen 
days  before  suit  was  brought,  and  the  com- 
plaint alleged  injury  up  to  the  time  it  was 
filed.  Leitzsey  v.  Columbia  Water  Power 
Co.  47  S.  C.  464,  25  S.  E.  744,  34:  215 

419.  An  allegation  that  the  wrongful  cre- 
ation of  a  stagnant  pond  caused  the  ill 
health  of  the  plaintiff  is  sufficient  without 
averring  in  terms  that  such  wrong  was  the 
natural  and  proximate  cause  of  the  sickness. 
Garland  v.  Aurin,  103  Tenn.  555,  53  S.  W. 
940,  48:  862 

m.  For  Infringement. 

See  also  supra,  163. 

Of  copyright. 

420.  A  bill  to  restrain  infringement  of  a 
copyright,  filed  by  the  author  and  his  pub- 
lishers, which  sets  out  the  terms  of  an 
agreement  between  the  parties,  and  states 
that  if  the  agreement  did  not  transfer  an  in- 
terest in  the  copyright  to  the  publishers  it 
was  an  exclusive  license  to  them,  sufficient- 
ly states  the  publishers'  title.  Black  v. 
Henry  G.  Allen  Co.  42  Fed.  618,  9:  433 

421.  In  a  bill  by  the  legal  and  equitable 
owners  of  a  copyright  to  enjoin  its  infringe- 
ment, it  is  unnecessary  to  state  the  manner 
in  which  the  equitable  interest  became  vest- 
ed. If  the  owner  of  the  entire  legal  title 
is  a  complainant,  it  is  immaterial  whether 
the  equitable  titles  became  vested  by  an 
instrument  in  writing  or  by  parol.  Id. 

422.  Positively  averring  the  infringement 
of  a  copyright,  in  a  bill  to  restrain  such 
infringement,  is  sufficient,  although  the  in- 
fringement is  not  stated  to  be  within  the 
knowledge  of  the  affiant.  Id. 
Of  trademark. 

423.  An  averment  as  to  infringement  of 
a  trademark,  that  defendant  "since  the  Ist 
day  of  Nov.  1883,  knowingly,  wilfully,  and 
fraudulently  offered  for  sale  and  is  now  sell- 
ing," there  being  no  continuando  with  refer- 
ence to  the  matter  of  selling, — will  permit 
proof  of  but  one  actual  sale  as  an  independ- 
ent basis  of  damages.  Le  Page  Co.  v.  Rus- 
sia Cement  Co.  5  tj.  S.  App.  112,  2  C.  C.  A. 
555,  51  Fed.  941,  17:  354 

n.  Estates  of  Decedents;  Wills;  Trusts. 

See  also  infra,  627. 

424.  In  a  bill  for  coercive  distribution, 
averments  that  the  homestead  exceeds  by  a 
large  sum  the  sum  of  2,000  in  value  (the 
statutory    limit),  and  that    the    dwelling- 
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"house  and  out-Tiouses  and  other  improve- 
ments are  of  such  a  character,  quality,  and 
value,  as  well  as  structure,  that  the  dower 
of  the  widow  cannot  be  carved  out  of  the 
land, — are  mere  conclusions,  and  insufficient. 
Jackson  v.  Rowell,  87  Ala.  685,  6  So.  95, 

4:  637 

425.  In  a  bill  for  coercive  distribution,  an 
averment  that  the  dower  cannot  be  allotted 
by  metes  and  bounds  is  insufficient  to  jus- 
tify sale  where  the  bill  does  not  negative 
decedent's  ownership  of  other  lands  than 
those  described.  Id. 

426.  A  complainant  in  an  action  by  an  ad- 
ministrator with  the  will  annexed  against 
Tiis  predecessor  for  a  devastavit  in  failing 
to  redeem  certain  stock  must  allege  that 
there  were  assets  available  for  the  redemp- 
tion, and  that  the  proper  county  court  or- 
dered the  redemption  to  be  made.  Steel  v. 
Holladay,  20  Or.  70,  25  Pac.  69,         10:  670 

427.  A  complaint  in  an  action  to  contest 
a  will,  alleging  that  testator's  intention  was 
different  from  that  expressed  by  the  will, 
is  demurrable.  Rapp  v.  Reehling,  124  Ind. 
36,  23  K  E.  777,  7 :  498 

428.  A  bill  to  reach  a  trust  fund,  filed  by 
a  creditor  of  the  trustee,  will  not  be  sub- 
ject to  demurrer  for  failure  to  contain  an 
offer  to  make  good  to  the  trust  estate  the 
losses  incurred  by  defaults  for  which  the 
estate  would  have  a  claim  on  the  trustee, 
even  on  the  theory  that  the  creditor  can 
only  reach  the  equity  of  the  trustee  to  in- 
4emity,  since  the  creditor  would  succeed 
only  to  such  rights  as  the  trustee  might 
te  found  to  have.  Mason  v.  Pomeroy,  151 
Mass.   164,  24  N.  E.  202,  7:  771 

o.  As  to  Corporate  Matters. 

As    to    Corporate    Matters    Generally,    see 

infra.  III.  d. 

supra,  I.  1,  I.  m.  II.  c,  II.  e,  II.  j ; 
See   also   supra,   206,  207,   222,   315;    infra, 

476,  477,  481,  522. 

429-431.  Under  the  Texas  act  of  March  31, 
1885,  in  an  action  against  a  foreign  corpora- 
tion it  is  not  necessary  to  allege  that  it  had 
an  agent  or  representative  in  the  county, 
and  that  its  principal  office  was  also  in  the 
county;  but  it  is  enough  to  allege,  either 
that  it  had  an  agent  or  representative  in  the 
<;ounty.  or  that  its  principal  office  was  there. 
Bradstreet  Co.  v.  Gill,  72  Tex.  115,  9  S.  W. 
753,  2:405 

432.  A  bill  to  foreclose  a  mortgage  given 
to  a  corporation  to  secure  the  payment  of  a 
bond  is  not  sufc^*st  to  demurrer  for  simply 
failing  to  show  affirmatively  the  capacity 
of  the  corporation  to  make  the  contract, 
since  the  contracts  of  corporations  are  prima 
facie  valid.  Boulware  v.  Davis,  90  Ala.  207, 
8  So.  84,  9:  601 

p.  Miscellaneous. 

Sufficiency  of  Complaint  in  Ejectment, 

infra,  589. 
In   Condemnation   Procedings,   see   Eminent 

Domain,  II.  b. 


see 


In  Election  Contest,  see  Election,  337-345. 
Petition   for  Reinstatement  to  Legislature, 
see  Legislature,  26. 

Arbitration. 

433.  Averment  in  a  bill  that  plaintiff  is 
ready  and  willing  or  able  to  pay  tne  price  to 
be  fixed  by  arbitrators  is  not  necessary  in  a 
bill  framed  upon  tne  theory  that  the  time 
for  arbitration  has  passed  because  the  re- 
spondent has  refused  arbitration.  Bristol 
V.  Bristol  &  W.  Waterworks,  19  R.  I.  413, 
34  Atl.  359,  32:  740 
Civil  damage. 

See  also  supra,  132. 

434.  An  allegation  of  due  and  legal  service 
of  notice  not  to  sell  liquor  to  an  habitual 
drunkard  is  sufficient  in  a  suit  to  recover 
damages  for  failure  to  comply  with  the  no- 
tice without  setting  out  the  details  of  the 
service.  Riden  v.  Grimm  Bros.  97  Tenn. 
220,  36  S.  W.  1097,  35:587 
Creditor's  biU. 

See  also  supra,  105. 

435.  A  bill  to  reach  assets  of  a  judgment 
debtor  is  sufficient  if,  when  read  in  connec- 
tion with  exhibits  filed,  it  will  enable  de- 
fendant to  make  defense,  and  the  court  to 
decree  upon  the  case  made.  Hutchinson  v. 
Maxwell,  100  Va.  169,  40  S.  E.  655,      57:  384 

436.  An  allegation  that  the  debtor  had  no 
other  property  out  of  which  execution  could 
be  satisfied  is  necessary  in  a  complaint  by 
an  execution  purchaser  to  set  aside  a  prior 
fraudulent  conveyance.  Wagner  v.  Law  3 
Wash.    500,  28   Pac    1109,  15:  784 

437.  An  allegation  of  the  return  of  the 
execution  "No  property  found"  is  not  neces- 
sary to  support  a  bill  in  equity  to  reach  as- 
sets of  the  execution  debtor.  Hutchinson  v. 
Maxwell,  100  Va.  169,  40  S.  E.  655,  57:  384 
Divorce. 

For  Editorial  Notes,  see  infra,  VIII.  §  5. 

438.  The  presumption  of  the  regularity  of 
the  proceedings  in  the  courts  of  another 
state  resulting  in  a  decree  of  divorce  will 
dispense  with  an  allegation  in  a  bill  to 
enforce  the  decree,  that  the  cross  complaint 
on  wnich  the  decree  was  based  was  duly 
served.  Trowbridge  v.  Spinning,  23  Wash. 
48,  62  Pac.  125,  54:  204 

439.  In  a  proceeding  in  contempt  against 
a  party  who  has  refused  to  comply  with  a 
money  decree  for  alimony,  it  is  not  essential 
that  the  complaint  allege  that  the  party  is 
able  to  pajr  the  money,  since  the  decree  im- 
ports a  finding  of  the  court  that  he  is  able 
to  pay,  and  the  burden  is  on  him  by  alle- 
gation and  proof  to  establish  his  inability. 
State  V.  Cook,  66  Ohio  St.  566,  64  N.  E. 
567,  58:625 
Equitable  relief. 

See  also  supra,  193. 

440.  The  complaint  in  an  action  to  re- 
quire the  removal  from  plaintiff's  property 
of  a  permanent  wall  built  thereon  by  de- 
fendant, removal  of  which  cannot  be  effect- 
ed by  legal  process,  should  not  only  state 
the  facts  necessary  for  an  action  at  law  to 
recover  real  property,  but  it  should  ask  for. 
the  necessary  equitable  relief,  stating  the 
facts  which  would  entitle  the  plaintiff  there- 
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to,  under  statutes  establishing  one  form  of 
action,  and  requiring  the  complaint  to  state 
the  facts  constituting  tlie  cause  of  action, 
and  demand  the  judgment  to  which  plaintiff 
supposes  himself  entitled.  Hahl  v.  Sugo, 
169  N-  Y.  109,  62  K  E.  135,  61:  226 

Injunction. 

Supplemental  Complaint,  see  supra,  155. 
See  also  supra,  5,  74.  117,  180,  276,  414,  415, 

420-422,  449,  526b;  Injunction,  496,  499- 

503. 

441.  An  allegation  of  irreparable  injury 
-without  stating  the  facts  on  which  it  is 
■based  is  not  sufficient  for  an  injunction. 
Mead  v.  Stirling,  62  Conn.  586,  27  Atl.  591, 

23:  227 

442.  An  allegation  of  irreparable  injury  to 
financial  credit,  without  stating  th^t  plain- 
tiff has  any  credit,  or  needs  any  credit,  or  is 
■engaged  in  any  occupation  in  connection 
with  which  credit  would  be  convenient,  is 
insufficient  to  obtain  an  injunction.  Id. 

443.  A  complaint  does  not  show  absence 
of  jurisdiction  in  a  justice  which  will  re- 
quire an  injunction  against  his  judgment, 
which  alleges  that  the  "process  under  which 
appellant  was  before  said  justice  being  pub- 
lication of  notice  as  a  nonresident."  Gum- 
Elastic  Roofing  Co.  V.  Mexico  Pub.  Co.  140 
Ind.  158,  39  N.  E.  443,  30:  700 
Judgment. 

For  Editorial  Notes,  see  infra,  VIII.  §  5. 

444.  One  claiming  property  rights  under 
a  judgment  in  an  action  to  which  he  was  not 
a  party  saould  set  up  the  entire  record, 
to  the  end  that  the  court  may  see  what  was 
!n  litigation  and  what  was  adjudicated. 
Allred  v.  Smith,  135  N.  C.  443,  47  S.  E. 
597,  65:924 
Penalty. 

For  Editorial  Notes,  see  infra,  VIII.  §  5. 

445.  The  complaint  in  an  action  to  recov- 
er the  penalty  provided  by  statute  for  the 
failure  of  a  telegraph  company  to  deliver  a 
message  sent  to  a  person  residing  within  a 
certain  distance  of  its  office  is  fatally  de- 
fective if  it  does  not  state  that  the  per- 
son to  whom  the  telegram  was  addressed 
resided  within  the  prescribed  distance  from 
the  office.  Reese  v.  Western  U.  Teleg.  Co. 
123  Ind.  294,  24  N.  E.  163,  7:  583 
Public  improvement. 

See  also  supra,  39,  286,  287. 

446.  An  allegation  of  a  threat  to  "change 
the  grade"  of  a  street  is  fairly  construed  to 
mean  a  physical  grading  of  the  street,  and 
not  merely  an  ordinance  establishing  the 
grade.  Searle  v.  Lead,  10  S.  D.  312,  73  N.  W. 
101.  39:  345 
Religious  society. 

447.  A  complaint  alleging  an  implied  lia- 
bility of  a  bishop  of  the  Roman  Catholic 
Church  to  a  priest  under  the  rules  and  reg- 
ulations of  the  church,  without  alleging  any 
express  agreement  to  that  effect,  or  any- 
thing to  show  the  nature  of  the  church  or 
its  civil  rights,  power,  or  capacity,  or  wheth- 
er it  is  a  corporation,  a  voluntary  associa- 
tion, or  a  mere  name  adopted  by  the  plead- 
er for  some  purpose  undisclosed, — does  not 
state  a  cause  of  action.  Baxter  v.  McDon- 
nell. 155  N.  Y.  83,  49  N.   E.  667,       40:  670 


Schools. 

448.  A  petition  stating  that  petitioner  is 
taxed  for  the  support  oi  the  public  schools 
and  is  equally  entitled  to  the  benefits  there- 
of, and  that  the  reading  of  the  Bible  there- 
in is  contradictory  to  the  rights  of  con- 
science, and  is  in  violation  of  law  and  the 
Constitution,  is  sufficient  to  raise  the  ques- 
tion of  the  legality  of  such  reading.  State 
ex  rel.  Weiss  v.  Edgerton  School  Board,  76 
Wis.  177,  44  N.  W.  967,  7:  330 
Taxes. 

See  also  supra,  178. 

449.  A  petition  by  a  taxpayer  to  restrain 
the  collection  of  taxes  made  excessive  by 
an  illegal  exemption  must  show  the  amount 
in  which  such  taxes  have  so  been  made  ex- 
cessive, or  allege  other  facts  or  amounts 
from  which  such  excess  may  be  arrived  at 
by  mathematical  computation.  Altgelt  v. 
San  Antonio,  81  Tex.  436,  17  S.  W.  75. 

13:  383 

450.  An  allegation  that  a  man  was  not  a 
resident  of  the  state  does  not  sufficiently  al- 
lege that  his  personal  property  and  business 
were  not  there  subject  to  taxation.  Buck 
v.  Miller,  147  Ind.  586,  47  N.  E.  8,  37 :  384 
Tender. 

See  also  infra,  529,  533. 

451.  In  a  suit  by  a  vendor  for  a  rescission 
of  a  contract  for  the  sale  of  real  estate,  on 
account  of  a  failure  to  pay  the  purchase 
money,  the  complaint  must  allege  that  he 
has  tendered  to  the  vendee  a  valid  deed  con- 
veying to  him  all  the  land  according  to  the 
terms  of  the  agreement,  and  demanded  per- 
formance on  the  part  of  the  vendee.  Frink 
v.  Thomas,  20  Or.  265,  25  Pac.  717,    12:  239 

452.  An  averment  in  an  action  for  specific 
performance  of  a  contract  to  abate  a  por- 
tion of  a  debt  and  release  collateral  held  as 
security,  that  plaintiffs  "now  tender  them- 
selves ready,  willing,  and  able  to  pay"  the 
defendant  the  amount  due,  "or  bring  the 
same  into  court  to  be  paid  to"  defendant 
upon  a  transfer  of  the  collateral,  is  suffi- 
cient, since  the  technical  rules  governing 
pleas  of  tender  in  actions  at  law  are  inap- 
plicable in  equity.  Chicora  Fertilizer  Co. 
v.  Dunan,  91  Md.  144,  46  Atl.  347,     50:  401 


III.  Pleas  and  Answers. 

a.  In  General. 

Inconsistency  in,  see  supra,  30. 

Nature  of  Plea  of  Contributory  Negligence, 

see  supra,   118. 
Mode  of  Testing  Sufficiency  of  Answer,  see 

Appeal  and   Error,  887. 
Instructions  as  to  Effect  of  Plea,  see  Trial, 

810. 
Defendant's  Right  to  Open  and  Close  under, 

see  Trial,  44. 
In  Trespass,  see  Trespass,  18. 
See  also  supra,  51,  119. 

453.  Whether  an  answer  is  in  abatement 
must  depend  upon  the  substance,  and  not 
the  form,  of  it.  AUin  v.  Connecticut  River 
Lumber  Co.   150  Mass.  560,  23   N.  E.   581, 

6:  416 
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454.  An  answer  which  sets  up  matter 
showing  that  the  court  has  no  jurisdiction, 
although  in  form  an  answer  in  abatement, 
is  not  such  within  the  rule  that  an  appeal 
cannot  be  taken  from  a  judgment  on  an 
answer  or  plea  in  abatement.  Id. 

455.  A  plea  in  abatement  of  a  prior  suit 
pending,  which  is  by  order  of  court  directed 
to  be  considered  as  part  of  an  answer  on  file, 
becomes  a  part  thereof  as  of  the  date  on 
which  the  order  is  made,  for  the  purpose  of 
determining  the  effect  of  the  dismissal  of 
the  prior  suit,  and  not  as  of  the  date  of  the 
answer.  Citizens'  Nat.  Bank  v.  Gentry,  111 
Ky.  206,  63  S.  W.  454,  757,  56:  673 

456.  A  single  paragraph  of  an  answer 
cannot  be  both  a  denial  and  a  valid  plea  in 
confession.  Bowlus  v.  Phoenix  Ins.  Co.  133 
Ind.  106,  32  N.  E.  319,  20:  400 

457.  That  a  paragraph  of  an  answer  alleg- 
ing facts  sufficient  to  constitute  a  defense  tg 
the  action  purports  to  be  only  a  partial  an- 
swer does  not  render  it  insufficient  as  to 
such  part.  Clinton  County  Comrs.  v.  Davis, 
162  Ind.  60,  69  N.  E.  680,  64:  780 

458.  An  answer  must  stand  as  conclusive 
in  equity,  where  it  is  responsive  to  the  bill 
and  no  evidence  is  offered  to  contradict  it. 
Priestley's  Appeal,  127  Pa.  420,  17  Atl.  1084, 

4:  503 

459.  Answering  to  the  same  portion  of  a 
bill  which  is  demurred  to  overrules  the  de- 
murrer. Harding  v.  American  Glucose  Co. 
182  111.  551,  55  N.  E.  577,  64:  738 
Interrogatories. 

460.  A  petitioner  who  has  no  cause  of  ac- 
tion has  no  right  to  compel  answers  to  in- 
terrogatories. Van  Walters  v.  Marion  Coun- 
ty Children's  Guardians,  132  Ind.  567,  32  N. 
E.  568,  18:  431 
Disclaimers. 

461.  Disclaimers  in  an  action  by  writ  of 
entry  are  conclusive  as  between  the  parties 
and  their  privies,  as  to  the  right  and  title 
of  the  demandants  to  the  lands  included  in 
the  disclaimers.  Tappan  v.  Boston  Water 
Power  Co.  157  Mass.  24,  31  N.  E.  703, 

16:  353 
Denials. 

Necessity  of  Reply  to,  see  infra,  550. 
Evidence  Admissible  Under  General  Denial, 

see  Evidence.  2074-2079. 
In  Injunction  Suit,  see  Injunction,  497. 
Effect  of,  as  Waiver,  see  Insurance,  787. 
See  also  supra.  17,  18.  64.  121;   infra,  508, 

509,   512,   516,  523,   524,   530,   535,   536, 

538.  579. 
For  Editorial  Notes,  see  infra,  VIII.  §  6. 

462.  An  answer  that  defendant  has  no 
knowledge  or  information  upon  wliich  to 
from  a  belief  as  to  a  certain  allegation,  and 
therefore  denies  the  same,  is  not  such  a  spe- 
cific denial  as  is  required  by  Mont.  Comp. 
Stat.  1887  (Mont.  Code  Civ.  Proc.  §  89). 
State  ex  rel.  Milsted  v.  Butte  City  Water 
Co.   18  Mont.  199,  44  Pac.  966,  32:  697 

463.  Denial  of  indebtedness  to  a  subcon- 
tractor is  a  conclusion  of  law.  Merrigan  v. 
English,  9  Mont.  113,  22  Pac.  454,       5:  8.37 

464.  In  an  action  by  a  subcontractor  to 
enforce  his  lien,  a  denial  that  he  has  any 


lien,  without  denying  the  facts  upon  which 
such  lien  is  based,  is  a  conclusion  of  law,  and 
does  not  raise  any  issue  of  fact.  Id. 

465.  In  an  action  by  a  subcontractor  ta 
enforce  his  lien,  in  which  the  complaint  does 
not  allege  agency,  a  denial  in  the  answer 
that  the  contractor  was  the  agent  of  the 
plaintiff  is  immaterial,  as,  under  the  Mon- 
tana system  of  liens,  the  allegation  of 
agency  is  unnecessary.  Id. 

466.  A  plea  of  not  guilty  does  not  admit 
the  possession  in  trespass;  nor  does  it  admit 
plaintiff's  title  in  trespass  de  bonis  or  tro- 
ver. Alliance  Trust  Co.  v.  Nettleton  Hard- 
wood Co.  74  Miss.  584,  21  So.  396,       30:  155 

467.  A  defendant  in  a  slander  case  may  be 
compelled  to  elect  between  a  denial  of  speak- 
ing the  words  and  an  averment  of  their 
truth,  i^ne  v.  Bryant,  100  Ky.  138,  37  S. 
W.  584,  36:  709 

468.  The  denial  of  an  allegation  by  a, 
general  denial  is  nullified,  so  that  proof  of 
the  allegation  is  unnecessary,  by  a  special 
averment  in  an  affirmative  defense  of  the 
truth  of  the  allegation  which  had  been  de- 
nied. Seattle  Nat.  Bank  v.  Jones,  13  Wash. 
281,  43  Pac.  331,  48:  177 

469.  To  require  proof  of  protest  and  notice 
of  nonpayment  of  a  note  when  the  same  are 
averred  in  a  declaration,  they  must  be  put 
in  issue  by  a  plea  such  as  will  call  for  such 
proof.  Bank  of  Ravenswood  v.  Wetzel  (W. 
Va.)  50  S.  E.  886,  70:  305 

470.  The  defense  of  contributory  negli- 
gence is  not  inconsistent  with  the  denial  of 
negligence  on  the  part  of  defendant.  Jackson 
v.  Natchez  &  W.  R.  Co.  114  La.  981,  38  So. 
701,  70:  294 

471.  The  objection  of  want  of  parties,, 
when  taken  by  plea  or  answer,  should  give 
the  names  of  the  necessary  parties  when 
this  can  be  done,  and  especially  where  it  is 
peculiarly  within  the  knowledge  of  the  de- 
fendants. Case  V.  Minot,  158  Mass.  577, 
33  N.  E.   700,  22:  536 

b.  WTiat  must  be  Pleaded. 

As  to  Plea  of  Ratification  of  Altered  Note, 

see   supra,   291. 
See  also  supra,  52,  120,  201;   infra,  585. 
For  Editorial  Notes,  see  infra,  VIII.     5. 

472.  A  defense  in  the  nature  of  a  confes- 
sion and  avoidance  must  be  pleaded  in  order 
to  be  available.  Ixjwe  v.  Prospect  Hill 
Cemetery  Asso.  58  Neb.  94,  78  N.  W.  488, 

46:  237 

473.  Defendant  in  trespass  must  plead 
plaintiff's  lack  of  title  and  the  right  of  pos- 
session of  a  third  person,  if  he  wishes  to 
prove  sucn  right  of  possession  in  a  third 
person  connectd  with  his  own  claim. 
Omaha  &  G.  Smelting  R.  Co.  v.  Tabor, 
13  Colo.  41,  21  Pac.  925,  5:  236 

474.  Matters  purely  mitigatory,  and  not 
available  under  a  plea  in  justification,  must 
be  specially  pleaded  with  particularity,  but 
mere  evidentiary  matters  should  not  be  set 
out  in  such  plea.  Fenstermaker  v.  Tribune 
Pub.  Co.  12  Utah,  439,  13  Utah.  532,  43  Pac. 
112,  45  Pac.  1097,  S5:  611 


PLEADING,  III.  b. 


2429 


475.  Breach  of  conditions  of  an  insurance 
policy  which  will  make  it  void  must  be 
pleaded  as  matter  of  defense.  "Moody  v. 
Amazon  Ins.  Co.  52  Ohio  St.  12,  38  N.  E. 
1011,  26:  313 

476.  The  defense  of  incorporation  need  not 
be  pleaded  in  an  action  against  defendants 
as  indiAnduals.  Demarest  v.  Grant,  128  N. 
Y.  205,  28  N.  E.  645,  13:  854 

477.  In  an  action  to  enforce  a  subscription 
liability  for  stock  in  a  corporation,  a  claim 
that  it  has  been  extinguished  by  the  substi- 
tution of  an  assignee  of  the  stock  as  debtor 
of  the  corporation  in  place  of  the  original 
subscriber  is  a  matter  of  defense,  to  be 
pleaded  as  such  and  established  by  evidence. 
South  Milwaukee  Co.  v.  Murphy,  112  Wis. 
614.  88  N.  W.  583,  ,^      58:  82 

478.  A  contestee  of  an  election,  who  holds 
A  certificate  to  the  office,  regularly  issued  to 
him  by  the  canvassing  board,  and  who  asks 
no  affirmative  relief,  his  answer  going  only 
to  defeat  the  allegations  made  by  the  con- 
testor,  is  not  required  by  Kan.  Gen.  Stat. 
1901,  §  2659.  to  plead  that  he  is  an  elector 
of  the  county.  Cory  v.  Spencer,  67  Kan. 
€48,  73  Pac.  920,  63:  275 
Act  of  God. 

479-480.  The  act  of  God,  when  relied  on 
as  a  defense,  must  be  specially  pleaded. 
€hicago,  R.  T.  &  P.  R.  Co.  v.  Shaw,  63  Neb. 
380,  88  N.  W.  508,  56:341 

Agent's'  want  of  authority. 

481.  The  want  of  authority  of  the  agent 
of  a  corporation,  to  constitute  a  defense, 
must  be  pleaded.  Wachsmuth  v.  Merchants' 
Nat.  Bank,   96   Mich.  426,   56   N.   W.   9, 

21:278 
'    Contributory  negligence. 

482.  Contributory  negligence  is  a  matter 
of  defense,  and,  to  be  availed  of,  must  be 
pleaded.  Buechner  v.  New  Orleans,  112  La. 
-599,  36  So.  603,  66:  334 

483.  Where  the  plaintiff  alleges  in  his 
■complaint  that  the  injury  which  is  the  sub- 
ject of  the  action  was  not  caused  by  any 
fault  or  negligence  on  his  part,  and  the  de- 
fendant, instead  of  moving  to  strike  out  the 
allegation,  specifically  denies  the  same,  an 
issue  is  formed  on  the  question  of  contrib- 
utory negligence;  and  no  further  pleading  is 
necessary  thereabout.  Watkinds  v.  South- 
ern P.  Co.  38  Fed.  711,  4:  239 
Estoppel. 

See  also  infra,  531,  532,  578. 

484.  An  estoppel  is  not  available  unless 
pleaded.  Cloud  v.  Malvin,  108  Iowa,  52,  78 
N.  W.  791,  75  N.  W.  645,  45:  209 

485.  An  estoppel  in  pais  cannot  be  relied 
upon  unless  pleaded.  State  ex  rel.  Kansas 
€ity,  V.  East  Fifth  Street  R.  Co.  140  Mo. 
539,  41  S.  W.  955,  38:218 

486.  The  facts  constituting  an  estoppel  in 
pais  must  be  pleaded.  Erickson  v.  First 
Nat.  Bank,  44  Neb.  622,  62  N.  W.  1078, 

28:  577 

487.  The  defense  of  estoppel  in  pais  on  the 
part  of  the  mortgagee  to  assert  his  lien 
against  subsequent  judgment  creditors  of 
the  mortgagor  by  an  action  to  foreclose  the 


mortgage  must  be  specially  pleaded.    New- 
hall  V.  Hatch,  134  Cal.  269,  66  Pac.  266, 

55:  673 
Foreign  judgment. 

488.  A  judgment  against  an  administrator 
in  one  state  need  not  be  pleaded  in  a  suit  on 
the  sanie  account  against  another  adminis- 
trator in  another  state,  in  order  to  show 
that  the  demand  sued  on  had  been  given 
credit  for  the  amount  realized  under  the 
foreign  judgment.  Braithwaite  v.  Harvey, 
14  Mont.  208,  36  Pac.  38,  27:  101 
Illegality  of  contract. 

See  also  infra,   605. 

489.  To  avail  one's  self  of  the  plea  that 
a  contract  was  champertous  it  must  be 
pleaded.  Croco  v.  Oregon  Short-Line  R.  Co. 
18  Utah,  311,  54  Pac.  985,  44:  285 

490.  The  defense  of  the  illegality  of  a 
contract  need  not  be  pleaded  when  the  plain- 
tiff must  show  that  the  contract  is  illegal, 
if  such  is  the  fact,  in  making  out  his  case. 
Kansas  City  School  Dist.  v.  Stocking,  138 
Mo.  672,  40  S.  W.  656,  37:  406 
Public  policy. 

See  also  supra,  68. 

491.  The  invalidity,  on  the  grounds  of 
public  policy,  of  a  contract  by  a  city  with  a 
railroad  company,  will  be  considered  by  the 
court  in  an  action  to  enforce  it,  although 
such  invalidity  is  not  pleaded.  New  Haven 
V.  New  Haven  &  D.  R.  Co.  62  Conn.  252, 
25  Atl.  316,  18:  256 

492.  Failure  to  plead  the  invalidity  of  a 
contract  on  the  ground  of  public  policy  will 
not  prevent  the  courts  from  refusing  to  en- 
force it.  Sheldon  v.  Pruessner,  52  Kan.  579, 
35  Pac.  201,  22:  709 

493.  The  invalidity  of  a  contract  which 
is  in  terms  contra  honos  mores  need  not  be 
pleaded  in  order  to  be  available.  Crichfield 
V.  Bermudez  Asphalt  Pav.  Co.  174  111.  466, 
51  N.  E.  525,  42:  347 
Jurisdiction. 

494.  The  practice  of  state  courts  permit- 
ting jurisdictional  questions  to  be  raised  un- 
der a  general  denial  cannot  prevail  in  a  Fed- 
eral court  sitting  in  such  state,  so  as  to  per- 
mit evidence  upon  the  subject  of  the  citi- 
zenship of  the  parties  denying  the  aver- 
ments of  the  complaint  to  be  given  under 
such  a  plea.  Such  a  jurisdictional  question 
must  be  raised  by  a  special  plea  to  the  ju- 
risdiction. Imperial  Ref.  Co.  v.  Wyman, 
38  Fed.  574,  3:  503 

495.  Although  no  special  plea  to  the  ju- 
isdiction  is  made,  if  a  circuit  court  of  the 
United  States  can  see  by  the  proof  that 
there  is  a  question  as  to  the  citizenship  of 
the  parties,  it  must  direct  an  issue  to  be 
made  by  the  pleadings  for  the  determina- 
tion of  that  (question;  and  if  the  court  has 
no  jurisdiction  tne  suit  must  be  dismissed. 

Id. 

496.  Jurisdiction  of  the  bankruptcy  court 
need  not  be  shown  in  pleading  a  discharge  in 
bankruptcy  to  defeat  an  action  for  conver- 
sion of  property  sold  on  condition.  Bryant 
V.  Kinyon,  127  Mich.  152,  86  N.  W.  531, 

63:  801 
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Pa3mient. 

See  also  supra,  232,  233. 

497.  The  defenses  of  payment  in  advance 
need  not  be  pleaded  and  proved  as  payment, 
but  may  be  raised  by  the  general  issue. 
Starratt  v.  Mullen,  148  Mass.  570,  20  N.  E. 
178,  2:  697 
Statute  of  frauds. 

See  also  infra,  535,  536,  581. 

498.  The  statute  of  frauds  need  not  be 
specially  pleaded.  It  is  sufficient  to  deny 
the  contract  without  referring  to  the  stat- 
ute. Feeney  v.  Howard,  79  Cal.  525,  21  Pac. 
984,  4:  826 
Statute  of  limitations. 

See  also  supra,  71;  infra,  537,  604. 

499a.  The  statute  of  limitations  cannot  be 
made  an  issue  in  a  cause  by  motion  to  di- 
rect a  verdict.  Borghart  v.  Cedar  Rapids, 
126  Iowa,  313,  101  N.  W.  1120,  68:  306 

499.  The  statute  of  limitations  must  be 
invoked  by  plea  or  answer  in  order  to  be 
available  as  a  defense.  Duckett  v.  National 
Mechanic's  Bank,  86  Md.   400,  38  Atl.  983, 

39:  84 
Waiver. 
As  to  Waiver  Relied  on  to  Preclude  Defense, 

see  supra,  234. 
See  also  Evidence,  2029. 

500.  Waiver  as  a  defense  for  nonperform- 
ance of  a  contract  must  be  pleaded.  Free- 
land   v.  Ritz,  154  Mass.  257,  28  N.  E.   226. 

12:  561 

501.  Where  an  answer  in  a  suit  on  an  in- 
surance policy  sets  up  the  existence  of  such 
an  encumbrance  as  avoids  the  policy,  the  as- 
sured, if  he  relies  on  a  waiver  by  the  com- 
pany of  such  defense,  must  plead  it  spe- 
cially. An  issue  thereon  cannot  be  raised 
by  general  denial.  Continental  Ins.  Co.  v. 
Vanlue,  126  Ind.  410,  26  X.  E.  119,      10:  843 

c.  What  may  be  pleaded. 

502.  The  overruling,  after  full  investiga- 
tion, of  a  motion  to  change  the  venue  on  the 
ground  that  the  action  was  brought  in  the 
wrong  county,  is  conclusive,  and  the  ques- 
tion cannot  be  again  raised  in  the  answer. 
Kellev  v.  Cosgrove,  83  Iowa,  229,  48  N.  W. 
979,    ■  17:  779 

503.  Facts  showing  good  faith  are  proper 
in  answer  to  an  allegation  of  fraudulent 
concealment  of  alienage  by  one  party,  in  a 
suit  to  determine  the  title  to  an  office,  al- 
though he  was  under  some  disabil^tJ^  State 
ex  rel.  Ferine  v.  Van  "Boek,  87  Iowa.  569,  54 
N.  W.  525,  19:  622 

504.  If,  in  an  action  by  a  corporation 
against  a  stockholder  to  recover  an  unpaid 
subscription  to  its  capital  stock,  the  peti- 
tion tenders  an  issue  upon  the  (juestion  of 
the  necessity  for  the  stock  call,  the  stock- 
holder may  meet  such  issue  by  the  allega- 
tion of  pertinent  facts  in  his  answer.  West 
v.  Topeka  Sav.  Bank.  66  Kan.  524,  72  Pac. 
252,  63:  137 

d.  Sufficiency. 

First  Raising  Objection  on  Appeal,  see  Ap- 
peal and  Error,  633. 
See  also  supra.  86. 
For  Editorial  Notes,  see  infra,  VIII.  §  6. 


505.  A  plea  puis  darrein  continuance  i& 
sufficient  to  set  up  a  defense  that  defendant 
has  been  "garnished  in  another  suit  as  trus- 
tee of  the  plaintiff.  Smith  v.  Carroll,  17  R^ 
I.  125,  20  Atl.  227,  12:301 

506.  Pleas  of  incompetency  and  of  a  for- 
mer judgment  in  bar  in  an  action  for  serv- 
ices under  a  contract  are  not  bad  as. 
amounting  merely  to  the  general  issue,  but 
are  pleas  of  confession  and  avoidance. 
Keedy  v.  Long,  71  Md.  385,  18  Atl.  704, 

5:  759 

507.  In  an  action  by  an  administrator  for 
the  death  of  his  intestate,  an  answer  alleg- 
ing that  after  the  commencement  of  the 
suit  the  defendant  made  a  settlement  with 
the  wiaow  of  the  decedent,  and  paid  to  her 
a  certain  sum  in  full  for  all  damages  on  ac- 
count of  the  death  of  her  husband,  and 
agreed  to  paj'  in  addition  thereto  the  costs,, 
and  alleging  payment  of  the  costs,  is  not 
bad  as  setting  up  the  distinct  defenses  of  a 
compromise  and  settlement,  and  a  payment 
and  release,  but  the  allegations  as  to  pay- 
ment merely  show  the  completion  of  the 
compromis;e.  Yelton  v.  Evansville  &  I.  R. 
Co.  134  Ind.  414,  33  X.  E.  629,  21:  158 

508.  An  answer  in  chancery  containing 
the  usual  general  denial  is  sufficient  to 
make  an  issue  on  material  allegations  not 
admitted  and  to  which  no  direct  response  is 
made.  Stackpole  v.  Hancock,  40  Fla.  362, 
24  So.  914,  45:  814 

509.  A  denial  on  information  and  belief 
is  not  sufficient  to  meet  an  allegation  that 
land  was  purchased  by  defendant  under  an 
express  agreement  to  hold  it  for,  and  convey 
it  to,  plaintiff  when  he  should  pay  the  pur- 
chase price.  Avery  v.  Stewart,  136  N.  C. 
426,  48  S.  E.  775,  68:  776- 

510.  A  plea  in  an  action  for  assault  and 
battery,  based  upon  plaintiff's  conduct,  is 
bad  if  it  does  not  allege  that  such  conduct 
was  for  the  purpose  of  procuring  defendant 
to  commit  the  wrong.  Willey  v.  Carpenter,. 
64  Vt.  212,  23  Atl.  630,  15:  853 

511.  Answers  which  deny  the  commission 
of  an  assault  and  battery  of  the  kind  and 
character  alleged  in  the  petition  cannot,  un- 
der Ga.  Civ.  Code,  §  3891,  declaring  that  in' 
every  case  of  tort,  if  defendant  was  author- 
ized by  law  to  do  the  act  complained  of,  he 
may  plead  the  same  as  a  justification,  prop- 
erly be  treated  as  pleas  of  justification,  al- 
though they  admit  a  battery  of  a  minor 
character,  and  aver,  as  a  justification  of  the 
battery  as  admitted,  certain  opprobrious 
words  and  abusive  language  spoken  by  the 
plaintiff.  Berkner  v.  Dannenberg,  116  Ga. 
954,  43  S.  E.  46^,  60:  559' 

512.  In  an  action  on  partnership  notes,  an 
answer  that  defendants,  not  having  access 
to  the  notes,  deny  all  allegations  thereabout, 
does  not  put  in  issue  the  partnership.  Mc- 
Conville  v.  Gilmour,  36  Fed.  277, 

1:498: 

513.  An  answer  which  assumes  to  respond 
to  an  entire  complaint- is  bad  if  it  answers 
it  only  in  part.  Bowlus  v.  Phoenix  Ins.  Co. 
133  Ind.  106,  32  X.  E.  319,  20:  400 

514.  An  answer  in  an  action  to  recover 
rent  which  attempts  to  plead  a  terminationi 
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of  the  tenancy  by  written  notice  in  accord- 
ance with  the  terms  of  the  lease,  is  demur- 
rable if  it  fails  to  show  a  sufficient  notice, 
although  it  states  facts  sufficient  to  show 
a  surrender  and  acceptance  of  the  premises. 
Hendry  v.  Squier,  126  Ind.  19,  25  N.  E.  830, 

9:  798 

515.  An  answer  in  an  action  on  a  contract 
against  school  directors,  alleging  that  they 
signed  it  as  members  of  the  school  board 
and  in  no  other  capacity,  and  that  their  act 
was  never  ratified  by  the  board,  does  not 
state  facts  sufficient  to  constitute  a  defense, 
where  the  contract  is  sufficient  to  bind  them 
individually.  Western  Pub.  House  v.  Mur- 
dick,  4  S.  D.  207,  56  N.  W.  120,  21:  671 

516.  A  denial  of  an  alleged  contract  is  not 
aided  by  an  attempted  pleading  of  defend- 
ant's version  of  the  contract.  P^Uerson  v. 
Seattle  Traction  Ck).  23  Wash.  615,  63  Pac. 
539,  65  Pac.  543,  53:  586 

517.  An  averment  that  the  plaintiffs  well 
knew  that  defendant  was  not  indebted  to 
them,  and  that  the  only  claim  they  could 
have  was  one  against  a  corporation  of  which 
he  was  an  officer,  is  not  sufficient  to  show 
such  fraud  as  will  make  a  foreign  judgment 
against  him  reviewable  on  its  merits.  Fish- 
er v.  Fielding,  67  Conn.  91,  34  Atl.  714, 

32:  236 

518.  That  a  purchaser  was  not  able  to  ful- 
fil his  contract  so  as  to  entitle  the  broker 
to  commissions  on  the  sale  is  not  shown  by 
an  allegation  that  an  extension  of  time  for 
payment  after  the  first  draft  was  due  was 
requested  because  the  purchaser  was  not 
able  to  pay  it  "at  that  time."  Fairly  v. 
Wappoo  Mills,  44  S.  C.  227,  22  S.  E.  108, 

29:  215 

519.  A  plea  is  without  avail  if  a  joinder 
upon  the  issue  tendered  by  it  would  involve 
a  trial  of  the  whole  issue  made  by  the  bill. 
Kidd  v.  New  Hampshire  Traction  Co.  72  N. 
H.  273,  56  Atl.  465,  66:  574 

520.  A  plea  attacking  the  sufficiency  of 
a  bill  in  equity  for  lack  of  parties  defendant 
is  properly  overruled  if,  under  the  allega- 
tions of  the  bill,  a  case  may  be  made  which 
would  entitle  plaintiff  to  a  decree  against 
the  person  raising  the  objection  without 
joining  the  absent  parties.  Id. 

521.  Allegations  that  a  person  was 
lynched  by  a  mob  of  individuals  who  had 
assembled  for  an  unlawful  purpose,  and  at- 
tempted to  exercise  correctional  power  over 
sucn  person  and  his  fellows,  ar'.^  not  nega- 
tived by  specific  averments  that  the  person 
was  struck  by  an  article  "thrown  at  him  by 
one  of  the  mob,"  and  shot  with  a  bullet 
from  a  revolver  in  the  hands  of  some  of  the 
mob.  Champaign  County  v.  Church,  62  Ohio 
St.  318,  57  N.  E.  50,  48:  738 
As  to  corporations. 

ISee  also  supra,  504. 

522.  A  plea  to  an  action  by  a  corporation, 
alleging  that  it  has  been  dissolved  by  a  for- 
feiture of  its  charter  and  by  misuser  of  its 
franchises,  is  good,  against  a  general  demur- 
rer or  mere  motion  to  strike,  as  an  allega- 
tion that  the  charter  has  been  forfeited  in 
the  manner  prescribed  by  law.     Merritt  v. 


Gate  City  Nat.  Bank,  100  Ga.  147,  27  S.  E. 
979,  38:  749 

523.  A  denial  that  defendant  "is  or  ever 
was  a  corporation  organized  and  existing  un- 
der the  laws  of"  a  specified  country,  stand- 
ing alone,  is  insufficient  as  a  denial  of  cor- 
porate existence,  since  it  is  a  virtual  admis- 
sion that  it  is  a  corporation  otherwise  or- 
ganized. Wright  V.  London  F.  Ins.  Asso. 
12  Mont.  474,  31  Pac.  87,  19:  211 

524.  A  denial  by  a  corporation  for  want 
of  sufficient  information  and  belief  is  insuffi- 
cient if  the  matters  alleged  were  presump- 
tively within  the  knowledge  of  any  of  its 
officers  even  if  the  one  verifying  the  answer 
was  without  information  or  belief  upon  the 
subject.  Sloane  v.  Southern  Cal.  R.  Co.  Ill 
Cal.  668,  44  Pac.  320,  32:  193: 

525.  Pleas  to  an  information  charging  a 
corporation  with  purchasing  and  holding  a 
majority  of  the  shares  of  stock  of  other  cor- 
porations, which  admit  the  holding  of  cap- 
ital stock,  without  setting  out  whether  such 
stock  is  a  majority  or  less  than  a  majority 
of  the  shares,  are  demurrable.  People  ex  rel. 
Peabodv  v.  Chicago  Gas  Trust  Co.  130  111. 
268.  22  N.  E.  798,  8:  497 

526.  A  plea  to  a  bill  by  stockholders  of  a 
foreign  corporation  to  compel  a  domestic 
one  to  restore  assets  fraudulently  trans- 
ferred to  it  to  defraud  the  plaintiffs,  or  for 
damages,  setting  up  that  the  foreign  corpo- 
ration has  no  assets  in  the  state,  is  bad  for 
argumentativeness  so  far  as  the  foreign  cor- 
poration's right  of  action  against  the  pleader 
for  a  restoration  of  the  property  is  con- 
cerned. Kidd  V.  New  Hampshire  Traction 
Co.  72  N.  H.  273,  56  Atl.  465,  66:  574 

526a.  Where  the  defendants  are  charged 
by  the  complaint  with  usurping  the  rights 
of  a  corporation,  an  answer  specifically  de- 
nying: that  they,  or  any  of  them,  have  un- 
lawfully claimed  or  unlawfully  exercised 
such  franchise,  etc.,  is  sufficient  without 
affirmatively  justifying  their  right  to  exer- 
cise such  franchise,  although  they  affirma- 
tively allege  the  existence  of  a  corporation, 
as  the  latter  allegation  may  be  properly 
treated  as  mere  surplusage,  and  the  answer 
still  contains  a  complete  defense.  People 
ex  rel.  Attorney  General  v.  Stanford,  77 
Cal.  360,  19  Pac.  693,  2:  92 

526b.  In  an  application  for  an  injunction 
against  the  consolidation  of  a  corporation 
with  another,  an  answer  alleging  that  the 
consolidation  had  been  made  and  ratified  by 
the  stockholders,  if  not  denied,  will  not  be 
construed  as  meaning  that  the  stockholders 
applying  for  the  injunction  assented  there- 
to, where  the  act  under  which  the  consoli- 
dation was  attempted  allowed  a  consolida- 
tion by  a  majority  vote.  Botts  v.  Simpson- 
ville  &  B.  C.  Tump.  Co.  88  Ky.  54,  10  S.  W. 
134,  2:  594 

Insurance. 
See  also  supra,  501. 

527.  An  answer  alleging  that  the  assured 
warranted  that  his  property  was  of  a  cer- 
tain value,  although  he  knew  it  was  not 
worth  more  than  a  smaller  sum,  does  not 
allege  fraud  which  will  invalidate  the  policy.. 
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Bowlus  V.  Phoenix  Ins.  Co.  133  Ind.  106,  32 
N.  E.  319,  20:  400 

528.  A  specification  in  an  answer  to  a  pe- 
tition for  recovery  on  a  policy  insuring 
against  accident  one  who  came  to  his  death 
by  eating  spoiled  oysters,  the  facts  as  to 
which  are  set  out  in  the  petition,  that,  if 
the  death  was  so  caused,  it  was  because  the 
oysters  contained  ptomaine  poison,  which 
would  bring  the  death  within  one  exception 
in  the  policy,  does  not  preclude  reliance  up- 
on another  exception  from  liability  in  case 
of  death  from  things  voluntarily  taken, 
where  the  allegations  of  the  aoswer  and  pe- 
tition together  are  sufficient  to  raise  that 
defense.  Maryland  Casualty  Co.  v.  Hud- 
gins  (Tex.)  72  S.  W.  1047,  64:  349 

529.  An  allegation  of  a  tender  of  pay- 
ment of  insurance  as  a  condition  precedent 
to  subrogation  to  a  claim  against  the  party 
causing  the  loss  is  not  required  in  a  plea  by 
the  insurer  to  the  effect  that  the  insurance 
was  forfeited  by  the  act  of  the  insured  in 
making  it  impossible  to  make  a  valid  as- 
signment of  the  claim  against  the  party 
causing  the  loss,  where  the  policy  entitled 
the  insurer  to  such  assignment  on  paying 
the  insurance.  Packham  v.  German  F.  Ins. 
Co.  91  Md.  515,  46  Atl.  1066.  50:  828 

530.  A  general  denial  by  insurance  com- 
panies of  knowledge  of  the  acts  of  their 
agents  in  forming  a  combination  to  main- 
tain rates  in  violation  of  a  statute  is  not 
sufficient  to  raise  an  issue  on  that  question, 
when  the  special  defenses  in  the  answer 
amount  to  a  practical  admission  of  such 
violation,  and  challenge  the  constitutionality 
of  the  statute.  State  ex  rel.  Crow  v.  Fire- 
men's Fund  Ins.  Co.  152  Mo.  I,  52  S.  W.  595, 

45:  363 
Estoppel. 

531.  That  the  consent  of  his  parent,  prop- 
erly evidenced,  was  obtained,  must  be  set 
out  in  pleading  estoppel  upon  one  suing  to 
annul  his  marriage  because  of  nonage,  to 
assert  such  nonage  because  of  fraudulent 
misrepresentations  as  to  his  age  made  at 
the  time  of  the  marriage,  where  plaintifT 
was  known  to  be  under  twenty-one  years  of 
age  and  to  have  parents  living,  and  the  law 
in  such  cases  requires  the  consent  of  the 
parent  evidenced  in  a  certain  way  to  be  ob- 
tained before  the  marriage  can  take  place. 
Eliot  V.  Eliot,  81  Wis.  295,  51  N.  W.  81, 

15:  259 

532.  An  estoppel  as  to  liability  for  re- 
ceiving assets  of  a  corporation  cannot  be 
eet  up  by  a  defendant  in  an  answer  which  at 
the  same  time  denies  that  he  has  received 
any  such  assets.  Hall  v.  Henderson,  126 
Ala.  449,  28  So.  531,  61:  621 
Readiness  to  pay  note. 

533.  A  plea  alleging  the  defense  of  readi- 
ness to  pay  at  the  time  and  place  designated 
in  a  note  must  not  only  allege  such  fact,  but 
also  that  the  defendant  has  ever  since  been 
ready  with  the  money  then  and  there  to 
pay  the  note,  with  profert  in  curia  of  the 
money.  Greeley  v.  Whitehead,  35  Fla.  523, 
17    So.   643.  28:  286 

534.  A  plea  of  readiness  to  pay  a  note  at 


the  time  and  place  at  which  it  was  payable, 
and  that  the  note  was  not  presented,  is  ren- 
dered bad  by  an  allegation  that  interest  was 
paid  on  the  note  after  maturity.  Id. 

Statute  of  frauds. 

535.  A  general  denial  is  sufficient  to  raise 
a  defense  of  the  statute  of  frauds.  Hurt  v. 
Ford,  142  Mo.  283,  44  S.  W.  228,        41:  823 

536.  The  defense  that  the  statute  prevents 
the  maintenance  of  an  action  because  the 
instrument  on  which  it  is  brought  is  not 
signed  by  the  party  to  be  charged  may  be 
raised  by  a  plea  of  the  general  issue.  Third 
Nat.  Bank  v.  Steel,  129  Mich.  434,  88  N.  W. 
1050,  64:  119 
Statute  of  limitations. 

See  also  infra,  574. 

537.  The  statutory  rule  that  a  statute  of 
limitations  may  be  pleaded  without  stating 
the  facts,  by  a  general  statement  that  the 
cause  of  action  is  barred  by  a  specified  sec- 
tion of  the  statute,  is  not  subject  to  an  im- 
plied exception  in  the  case  of  a  statute  as  to 
the  actions  barred  in  another  state.  Allen 
V.  Allen,  95  Cal.  184,  30  Pac.  213,  16:  646 
Title  to  land. 

538.  Denial  of  an  allegation  in  a  complaint 
that  plaintiff  is  seised  in  fee  and  is  in  pos- 
session of  land  upon  which  defendant  is  com- 
mitting a  trespass  is  sufficient  to  raise  the 
question  of  title  to  the  land.  Heyward  v. 
Farmers'  Min.  Co.  42  S.  C.  138,  19  S.  E. 
963,  20  S.  E.  64,  28:  42 
By  church  trustees. 

539.  An  answer  to  a  complaint  by  trustees 
of  a  church,  denying  that  they  are  trustees 
and  averring  that  defendants  instead  are 
trustees,  wherefore  judgment  is  demanded 
for  costs  and  all  proper  relief,  does  not  raise 
an  issue  as  to  the  legal  election  of  the  trus- 
tees. Smith  V.  Pedigo,  145  Ind.  392,  44  N. 
E.  363,  32:  838 


rV.  Cross  Bill. 

In  Suit  to  Remove  Cloud  from  Title,  see 
Cloud  on  Title,  IV. 

In  Suit  to  Dissolve  Corporation,  see  Cor- 
porations, 783. 

In  Divorce  Suit,  see  Appeal  and  Error,  863; 
Divorce  and  Separation,  14. 

In  Will  Contest,  see  Wills,  136. 

Appealability  of  Order  as  to,  see  Appeal  and 
Error,  21. 

Error  in  Sustaining  Demurrer  to,  see  Ap- 
peal and  Error,   875. 

Burden  of  Proving  Allegations  of,  see  Evi- 
dence, 218. 

Necessary   Parties   to,  see   Parties,   189. 

See  also  supra,  67,  438. 

Necessity  of  filing. 

540.  On  foreclosure  of  a  prior  mortgage, 
the  filing  of  a  cross  bill  is  not  necessary  for 
the  preservation  of  the  rights  of  a  junior 
mortgagee  of  the  same  premises.  Boone  v. 
Clark,  129  111.  466,  21  N.  E.  850,  5:  276 

541.  Adultery  of  plaintiff  may  be  set  up 
in  the  answer  in  a  proceeding  for  divorce  for 
cruelty  and  impotency,  and  it  is  not  neces- 
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sary   to  file  a  cross  bill   for  that  purpose. 
Decker  v.  Decker,  193  III.  285,  61  N.  E.  1108, 

55:  697 
Who  may  file. 

542.  A  defendant  who  is  brought  into  a 
suit  by  cross  bill  may  himself  tile  a  cross 
bill  where  it  is  necessary  to  do  complete 
justice  and  terminate  the  litigation,  under  a 
.statute  providing  that  any  defendant  may, 
after  filing  his  answer,  exhibit  and  file  his 
cross  bill.  Blair  v.  Illinois  Steel  Co.  159  111. 
350,  42  N.  E.  89.J,  31 :  269 
When  proper  or  maintainable. 

543.  A  cross  bill  by  second  mortgagees  is 
not  so  far  foreign  to  a  bill  filed  to  foreclose 
the  first  mortgage  as  to  be  improper,  where 
the  matter  alleged  is  the  same  as  set  out  in 
the  answer,  and  attacks  the  priority,  of  the 
first  mortgage,  seeking  to  establish  tliat  of 
the  second,  and  the  question  of  priority  can- 
not be  adjusted  without  the  aid  of  the  cross 
bill.  Hooper  v.  Central  Trust  Co.  81  Md. 
559,  32  Atl.  505,  89:  262 

544.  A  cross  bill  or  counterclaim  setting 
up  a  forfeiture  of  a  contract,  or  seeking 
specific  performance  of  the  contract,  where 
the  suit  is  for  an  injunction  to  prevent  in- 
terference with  business  by  the  enforcement 
of  a  penal  ordinance,  and  sets  out  the  con- 
tract as  evidence  of  the  right  to  carry  on  the 
business,  but  seeks  no  relief  upon  it,  cannot 
be  sustained  under  equity  practice  or  under 
Code  provisions  authorizing  a  counterclaim 
on  a  cause  of  action  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  com- 
plaint or  connected  with  the  subject  of  the 
action.  Agua  Pura  Co.  v.  Las  Vegas,  10  N. 
M.  6,  60  Pac.  208,  50:  224 

545.  A  shipper  who  is  made  a  party  to  a 
suit  to  compel  a  railroad  company  to  fur- 
nish equal  facilities  to  a  rival  upon  a  train 
which  has  been  established  at  the  shipper's 
solicitation,  but  against  whom  no  relief  is 
asked,  cannot,  by  cross  bill,  compel  com- 
plainant to  share  the  expense  which  the  es- 
tablishment of  the  service  has  cost  him. 
Momnhis  News  Pub.  Co.  v.  Southern  R.  Co. 
110  Tenn.  684,  75  S.  W.  941,  63:150 
Prayer  for  relief. 

546.  A  prayer  for  payment  of  stock  sub- 
scriptions cannot  properly  be  inserted  in  a 
cross  bill  filed  by  second  mortgagees  on  cor- 
porate property  in  a  suit  to  foreclose  a  first 
mortgage  held  by  stockholders  of  the  cor- 
poration, the  priority  of  which  over  the 
second  mortgage  is  attacked  on  the  ground 
of  fraud.  Hooper  v.  Central  Trust  Co.  81 
Md.   559,   32    Atl.    .505,  29:  262 

547.  A  tax  lien  cannot  be  declared  void  in 
a  suit  brought  to  enforce  it,  in  the  absence 
of  any  prayer  for  such  relief,  on  the  part  of 
the  defendant,  by  means  of  a  cross-com- 
plaint or  counterclaim.  Union  School  Dist. 
V.  Bishop,  76  Conn.  695,  58  Atl.  13,  66:  989 
Dismissal. 

In   Suit   to   Remove   Cloud   from   Title,   see 
Cloud  on  Title,  28. 

548.  A  cross-bill  for  cancelation  of  a  con- 
tract sued  upon,  on  the  ground  of  usury, 
must  be  dismissed  if  it  fails  to  offer  to  do 
«quitv  bv   paving  principal  anl  legal  inter- 

L.R.A.  Dicr.— 153. 


est.     American   Freehold   Land    Mortg.    Co. 
V.  Sewell,  92  Ala.  163,  9  So.  143,  13:  299 


V.  Reply. 

Waiver  of  Reply,  see  Appeal  and  Error,  634. 
In  Indictment,  see   Indictment,  etc.,  II.  d; 

IIL 
Affirmative  Relief  on  Counterclaim  in,  see 

Judgment,  43. 
See  also  infra,  587,  622. 

When  necessary. 

To  Answer  Taxpayer,  see  Taxes,  468. 

549.  The  allegation  of  an  answer  that 
plaintiff'  voluntarily  swung  himself  off  the 
train,  from  which  he  alleges  he  was  kicked 
ofi",  is  not  such  an  affirmative  averment  as 
requires  a  reply.  Smith  v.  Louisville  &  N. 
R.  Co.  95  Ky.   11,  23  S.  W.  652,  22:  72 

550.  A  statement  in  an  answer  purport- 
ing to  be  a  defense  of  contributory  negli- 
gence, to  an  action  for  damages  for  an  in- 
jury to  the  person,  which  only  denies  that 
the  injury  was  caused  by  the  negligence  of 
the  defendant,  and  alleges  that  it  was 
'"wholly"  caused  by  the  negligence  of  the 
plaintifi".  is  not  such  a  defense  but  only  a 
denial  of  the  plaintiff's  allegation  that  the 
injury  was  not  caused  by  his  negligence,  and 
needs  no  reply.  Watkinds  v.  Southern  P. 
Co.  38  Fed.  711,  4:  239 

551.  Failure  of  an  assignee  suing  on  a 
note  to  reply  to  a  counterclaim  for  breach 
of  warranty  by  the  payee  does  not  entitle 
defendant  to  judgment,  since  plaintiff,  not 
being  liable  on  the  warranty,  the  counter- 
claim is  improperly  interposed  in  the  action, 
and  needs  no  reply.  National  Bank  of  Com- 
merce V.  Feeney,  9  S.  D.  550,  70  N.  W.  874, 
12  S.  D.  156.  80  N.  W.  186,  46:  732 

552.  The  filing  of  a  second  traverse  of  an 
answer  is  not  necessary  in  case  the  answer 
after  having  been  traversed  was  withdrawn 
for  the  purpose  of  a  motion  to  dismiss  the 
petition,  and  refiled  when  the  motion  was 
dismissed.  Henderson  v.  McClain,  102  Ky. 
402,  43  S.  W.  700,  39:  349 
When  permissible. 

For  Counterclaim  as  Reply  to  Counterclaim, 
see  infra,  564. 

553.  The  court  may,  under  the  North 
Carolina  Code,  permit  a  reply  to  be  filed  to 
matters  of  defense  set  up  in  the  answer,  al- 
though no  counterclaim  is  pleaded.  James 
V.  Western  North  Carolina  R.  Co.  121  N.  C. 
523,  530,  28  S.  E.  537,  46:  306 

554.  PlaintifT  may  file  more  than  one  rep- 
lication or  subsequent  pleading  to  any 
pleading  of  the  defendant,  if  he  so  desires, 
under  Fla.  Rev.  Stat.  1892,  §  1059,  provid- 
ing that  plaintiff  may  file  as  many  repli- 
cations or  subsequent  pleadings  to  any 
pleading  of  defendant  as  he  mav  desire. 
Hartford  F.  Ins.  Co.  v.  Redding,  47 'Fla.  228, 
37  So.  62,  67:  518 
Estoppel. 

555.  Estoppel  to  plead  the  statute  of  lim- 
itations which  is  set  up  in  the  answer  may 
be   brought    forward   in   the   reply.     Cliesa- 
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peake  &  N.  Ry.  v.  Speakman,  114  Ky.  628, 
71   S.  W.  633,  63:  193 

Sufficiency. 

556.  In  an  action  on  a  fire  insurance  pol- 
icy where  the  company  defends  on  the 
ground  of  misrepresentations  in  the  appli- 
cation, a  reply  alleging  that  after  the  loss, 
plaintiff,  before  purchasing  the  policy,  con- 
sulted defendant's  agent  through  whom  it 
had  been  obtained,  and  that  the  agent  in- 
formed him  that  it  was  all  right  and  that 
the    loss    would   be   paid,  and   that   on   the 

>  strength  thereof  he  purchased  the  policy, — 
is  good  as  against  a  demurrer  based  on  the 
ground  that  it  does  not  show  that  plaintiff 
told  the  agent  what  was  the  purpose  of  his 
inquiry.  Phoenix  Ins.  Co.  v.  Copeland,  86 
Ala.  551,  6  So.  143,  4:  848 

557.  Failure  to  allege  the  continiiance  of 
the  absence  and  desertion  of  plaintiff's  hus- 
band at  the  time  of  the  trial  will  not  make 
a  replication  to  a  plea  of  coverture  insuffi- 
cient, where  it  alleges  "that  at  the  time  the 
wrongs  and  injuries  complained  of  were 
committed"  he  had  deserted  and  abandoned 
her,  and  abjured  the  state,  and  ceased  to  re- 
side therein.  Wolf  v.  Bauereis,  72  Md.  481, 
19  Atl.  1045,  8:  680 

558.  A  reply  to  the  plea  of  a  release,  that 
it  was  obtained  by  fraud,  may  be  sufficent 
in  an  action  at  law  without  resorting  to 
equity  to  cancel  the  document.  Girard  v. 
St.  Louis  Car  Wheel  Co.  123  Mo.  358,  27  S. 
W.  648,  25:  514 

559.  Plaintiffs  in  a  suit  upon  an  insurance 
policy  are  shown  to  have  an  insurable  inter- 
est by  a  plea  showing  that  the  building  and 
lot  insured  belonged  to  the  estate  of  a  de- 
cedent, and  that  neither  of  the  assured  is 
his  legal  heir;  and  a  replication  averring 
that  one  of  the  plaintiffs  was  the  widow  of 
the  decedent  and  that  he  owned  no  other 
real  estate,  followed  by  the  conclusion  that 
she  owned  a  dower  and  homestead  interest; 
and  further  averring  that  the  other  plain- 
tiff was  a  creditor  of  the  decedent,  stating 
the  amount  of  her  claim,  the  insufficiency  of 
personal  assets  to  pay  the  debts,  and  that 
there  was  no  other  real  property  belonging 
to  the  estate,- — as  such  replication  shows  a 
remainder  interest  in  the  real  estate  liable 
for  the  debts.  Creed  v.  Sun  Fire  Office,  101 
Ala.  522,  14  So.  323,  23:  177 

560.  The  dismissal  of  an  action  is  a  suffi- 
cient response  to  a  plea  of  former  action 
pending,  in  another  suit.  Citizens'  Nat. 
Bank  v.  Gentrv,  111  Ky.  206,  63  S.  W.  454, 
757,  '  56:  673 
Defeating  or  changing  nature  of  action. 

501.  In  an  action  to  compel  a  conveyance 
of  land  in  performance  of  a  contract,  where 
the  defense  set  up  is  the  insolvency  of  the 
vendee  and  of  plaintiff,  his  widow,  and  an 
abandonment  by  her  of  all  claim  to  the  land 
a  reply  alleging  that  the  vendor  agreed  with 
her  to  take  back  the  lot  and  pay  her  the 
value  of  the  improvements,  and  demanding 
payment  of  a  sum  due  her  under  such  agree- 
ment, is  not  such  a  departure  from  the  Code 


system  of  pleading  as  to  defeat  the  action. 
Houston  V.  Sledge,  101  N.  C.  610,  8  S.  E. 
145,  2:487 

562.  An  action  on  contract  to  recover  a 
balance  from  a  banker  is  not  converted  into 
an  action  in  tort  by  a  reply  setting  up  de- 
fendant's negligence  to  defeat  a  defense  that 
the  money  was  paid  out  according  to  what 
the  bank  believed  to  be  plaintiff's  directions. 
Critten  v.  Chemical  Nat.  Bank,  171  N.  Y. 
219,  63  N.  E.  969,  57:  529 

Amendment. 

503.  When  a  variance  in  a  replication  is 
made  a  ground  of  nonsuit,  the  court  should 
so  signify,  that  the  variance  may  be  re- 
moved by  amendment,  as  provided  by  Mont. 
Code  Civ.  Proc.  §§  112,  113.  Wright  v.  Lon- 
don F.  Ins.  Asso.  12  Mont.  474,  31  Pac.  87, 

19:  211 


VT.  Counterclaim. 

Necessity  of  Reply  to.  see  supra,  551. 
Effect   of,   on   Plaintiff's   Right   to   Dismiss 
Action,  see  Dismissal  or  Continuance,  5. 
Affirmative  Relief  on,  see  Judgment.  43. 
See  also  supra,  547,  553. 

564.  A  counterclaim  may  be  set  up  as  a 
reply  to  a  counterclaim  under  Ind.  Rev. 
Stat.  1881,  §  357,  which  allows  a  reply  to 
new  matter  in  an  answer,  of  "any  new  mat- 
ter which  supports  the  complaint  and  avoids 
the  matter  in  such  paragraph  of  the  an- 
swer." Small  v.  Kennedy;  137  Ind.  299,  35 
N.  E.  674,  19:337 


Vn.  Demurrer, 
a.  Form. 

565.  Portions  of  a  demurrer  which  are 
"speaking"  should  be  overruled.  Woods  v. 
Colony  Bank,  114  Ga.  683,  40  S.  E.  720, 

56:  929 

566.  A  demurrer  "severally  to  each  para- 
graph of  the  complaint  as  amended,  be- 
cause the  same  does  not  state  facts,"  etc., 
is  several,  and  the  words  "the  same"  must 
be  regarded  as  referring  to  each  paragi'aph. 
Terre  Haute  &  I.  R.  Co.  v.  Sherwood,  132 
Ind.  129,  31  N.  E.  781,  17:  33» 

567.  A  demurrer  to  a  complaint  for  failure 
to  state  facts  sufficient  to  constitute  a  cause 
of  action  need  not  further  specify  the  partic- 
ular defects,  if  it  state  the  ground  in  the 
language  of  the  statute.  O'Rourk  v.  Sioux 
Falls,  4  S.  D.  47,  54  N.  W.  1044,       19:  789 

568.  A  demurrer  does  not  distinctly  spec- 
ify tne  objection  under  Hill's  (Or.)  Ann. 
Laws,  §  68,  by  stating  that  there  is  "a  de- 
fect of  parties  plaintiff  and  defendant."^ 
State  ex  rel.  McCain  v.  Metscham,  32  Or. 
372,  46  Pac.  791,  41:  602 

569.  A  demurrer  for  argumentativeness 
or  duplicity  must  be  special  and  point  out 
wherein  the  duplicity  or  argumentativeness 
exists.  Willey  v.  Carpenter,  64  Vt.  212,  23 
Atl.  630.  15:  853 

570.  A  general  demurrer  to  a  bill  as  for 
want  of  equity  will  be  overruled  if  there  is 
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any  equitable  ground  of  relief  stated  in  the 
bill,  even  if  there  are  any  number  of  grounds 
of  special  demurrer.  Gate  v.  El  Modelo  Ci- 
gar Mfg.  Co.  25  Fla.  886,  7  So.  23,         6:  823 

571.  A  defect  in  a  petition  setting  up  a 
claim  for  damages  which  are  too  remote  to 
furnish  a  basis  for  an  action,  and  an  injury 
which  is  not  special  to  plaintiff,  is  not 
reached  bv  a  general  demurrer.  Fort  Worth 
&  R.  C.  R.  Co.  V.  Jennings,  76  Tex.  373,  13 
S.  W.  270,  8:  180 

572.  A  defect  in  a  declaration  claiming 
damages  by  an  incorrect  measure  cannot  be 
tested  by  a  general  demurrer.  Beidler  v. 
Sanitary  District,  211  111.  628,  71  N.  E.  1118, 

67:  820 

573.  A  joint  demurrer  by  two  defendants 
for  want  of  a  cause  of  action  shoulcj  be  over- 
ruled if  the  declaration  states  a  go5d  cause 
of  action  as  to  either  of  them.  May  v. 
Jones,  88  Ga.  308,  14  S.  E.  552,  15:  637 

574.  .Joining  a  defendant  against  whom 
the  statute  has  not  run  in  a  demurrer  by 
several  defendants  setting  up  the  statute  of 
limitations  will  prevent  its  being  sustained 
in  favor  of  any  of  them.  Boyd  v.  Mutual 
Fire  Asso.   116  Wis.  155,  94  K  W.   171, 

61:  918 

b.  When  Lies. 

575.  An  allegation  in  a  pleading,  which 
is  not  deemed  sufficiently  specific,  should  be 
demurred  to.  Shaw  v.  Chicago  &  G.  T.  R. 
Co.  123  Mich.  629,  82  N.  W.  618,  49:  308 

576.  An  objection  that  an  allegation  is  not 
sufficiently  full,  clear,  and  specific  cannot  be 
reached  by  demurrer,  but  requires  a  motion 
to  make  it  more  specific.  Louisville,  N.  A.  & 
C.  R.  Co.  V.  Lynch,  147  Ind.  165,  44  X.  E. 
997,  46  N.  E.  4'71,  34:  293 

577.  A  pleading  is  never  to  be  condemned 
on  demurrer  for  mere  indefiniteness  or  un- 
certainty; the  proper  remedy  therefor  is  a 
motion  to  make  it  more  definite  and  certain. 
Emerson  v.  Nash,  124  Wis.  369,  102  N.  W. 
921,  70:  326 

578.  Where  the  facts  constituting  an  es- 
toppel to  the  maintenance  of  the  action 
affirmatively  appear  on  the  face  of  the  pe- 
tition the  defense  may  be  interposed  by  de- 
murrer without  the  necessity  of  a  plea  or 
answer.  Stone  v.  Cook,  179  Mo.  534,  78  S. 
W.  801,  64:  287 

579.  A  defense  of  contributory  negligence, 
if  it  appears  on  the  face  of  the  petition,  may 
be  reached  by  demurrer,  and  need  not  be 
pleaded.  Stillwell  v.  South  Louisville  Land 
Co.  22  Ky.  L.  Rep.  785,  58  S.  W.  6^6,    52:  325 

580.  A  question,  as  to  the  powers  con- 
ferred by  a  city  charter  may  be  raised  by 
demurrer  in  an  action  against  the  city  for 
an  alleged  nuisance,  since  the  court  will  take 
judicial  notice  of  tne  charter.  Duncan  v. 
Lynchburg  (Va.)  34  S.  E.  964,  48:  331 

581.  If  a  bill  to  compel  specific  perform- 
ance of  a  contract  for  the  sale  of  land  shows 
the  contract  to  be  void  under  the  statute  of 
frauds,  that  defense  may  be  set  up  by  de- 
murrer. Thompson  v.  New  South  Coal  Co. 
135  Ala.  630,  34  So.  31,  62:  551 


582.  An  objection  that  a  suit  should  have 
been  brought  at  law,  instead  of  in  equity, 
cannot  be  taken  by  demurrer.  Bibbins  v. 
Clark,  90  Iowa,  230,  59  N.  W.  290,       29:  278 

583.  A  plea  to  a  bill  in  equity  should  be 
set  down  for  argument,  and  not  challenged 
by  demurrer.  Kidd  v.  New  Hampshire 
Traction  Co.  72  N.  H.  273,  56  Atl.  465. 

66:  574 

584.  Advantage  of  a  variance  between  the 
writ  and  the  declaration  can  be  taken  by 
plea  in  abatement  only,  and  after  oyer, 
and  not  by  demurrer.  Snyder  v.  Philadel- 
phia Co.  54  W.  Va.  149,  46  S.  E.  366,   63:  896 

585.  Answer,  and  not  demurrer,  is  the 
proper  pleading  for  setting  up  nonexistence 
of  a  contract  fixing  the  rates  claimed,  and 
that  defendant  is  not  bound  to  furnish  the 
service  demanded  at  the  rates  claimed,  in 
a  suit  to  restrain  a  telephone  company 
from  extortmg  rates  for  services  in  excess 
of  those  specified  in  the  ordinance  unuer 
which  it  acquired  the  right  to  use  the  city 
streets.  Charles  Simon's  Sc^is  Co.  v.  Mary- 
land Teleph.  &  Teleg.  Co.  99  Md.  141,  57 
Atl.  193,  63:  727 

586.  The  technical  rules  of  pleading  are 
not  applicable  in  a  habeas  corpus  proceed- 
ing, and  where  a  writ  has  been  issued,  and 
in  response  thereto  the  person  detained  has 
been  brought  into  court,  it  is  not  the  prop- 
er practice  to  demur  to  the  petition  for  want 
of  sufficient  allegations.  Simmons  v.  Geor- 
gia Iron  &  Coal  Co.  117  Ga.  305,  43  S.  E. 
780,  61 :  73 J 

c.  What  Demurrable. 

As  to  Demurrability  of  Answer,  see  supra, 

514,  522,  525,  556. 
Demurrer  to  Complaint  for  Libel,  see  supra,   ^ 

365,  366. 
First    Setting   up   on   Appeal    Reasons   not 

Specified  in  Demurrer,  see  Appeal  and 

Error,  623. 
See  also  supra,  8,  26,  34,   37,  76.   169,  170, 

200,  208-210,  214,  232,  292,  298,  302,  306, 

312,   323,   336,    339,   340,    352,    397,   409 

410,  418,  427,  432,  556;  Injunction,  503. 

587.  A  replication  which  is  a  mere  repe- 
tion  of  the  complaint  is  demurrable.  Miller 
V.  Powers,  119  Ind.  79,  21  N.  E.  455.    4:  483 

588.  A  demurrer  to  a  complaint  by  a  city 
upon  a  contract  between  it  and  a  railroad 
company,  by  which  it  consents  to  the  clos- 
ing of  certain  streets  on  condition  that  the 
company  pays  to  thirty-five  different  prop- 
erty holders  injured  thereby  the  damages 
sustained,  must  be  sustained,  even  if  such 
property  holders  have  any  right  of  action 
thereunder,  since  such  right  would  be  sever- 
al, and  not  joint,  and  the  court  is  not  re- 
quired to  select  and  substitute  one  of  the 
thirty-five  claimants  in  place  of  the  city. 
New  Haven  v.  New  Haven  &  D.  R.  Co.  62 
Conn.  252,  25  Atl.  316.  18:  256 

589.  A  complaint  in  ejectment  which  avers 
that  plaintiff  is  in  possession  of  the  whole 
tract,  and  that  defendfint  is  in  possession 
of  part  of  it,  is  demurrable  for  ambiguity. 
Meachani  v.  Bear  Valley  Irrig.  Co.  145  Cal. 
606,  79  Pac.  281,  68:  600 


2436 


PLEADING,  VII.  d. 


590.  A  general  demurrer  to  a  bill  in  eq- 
uity is  properly  overruled,  if  the  bill  as  a 
whole  states  facts  entitling  the  plaintiff  to 
relief.  Miller  v.  Hare,  43  W.  Va.  647,  28 
S.  E.  722,  39:491 

591.  A  demurrer  should  be  overruled 
where  the  complaint  shows  a  right  to  nom- 
inal damages,  if  no  more.  Alexander  v. 
Western  U.  Teleg.  Co.  66  Miss.  161,  5  So. 
397.  3:  71 

592.  The  fact  that  a  statutory  penalty  for 
failure  to  deliver  a  telegram  promptly  can- 
not be  recovered  because  the  message  was  to 
be  delivered  beyond  the  limits  ot  the  state 
will  not  make  a  declaration  of  but  one 
count  claiming  such  penalty  demurrable, 
where  that  is  but  part  of  the  amount 
claimed.  Id. 

593.  A  complaint  which  states  a  good 
cause  of  action  is  not  demurrable  because 
it  is  of  the  class  in  which  the  court  may  re- 
fuse to  act,  owing  to  the  difficulty  of  enfor- 
cing its  decree.  Standard  Fashion  Co.  v. 
Siegel-Cooper  Go.  157  N.  Y.  60,  51  N.  E. 
40S,  43:  854 

594.  The  fact  that  a  complaint  fails  to 
show  that  plaintiff  is  entitled  to  all  the 
relief  asked  does  not  make  it  demurrable  as 
failing  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  Bayles  v.  Kansas  P.  R. 
Co.  13  Colo.   181.  22  Pac.  341,  5:  480 

595.  A  petition  against  a  foreign  corpora- 
tion, showing  that  defendant  h.nd  no  agent 
within  the  state  upon  whom  personal  serv- 
ice could  he  had  between  the  inception  of 
the  right  and  the  commencement  of  the  ac- 
tion, is  not  demurrable  on  the  ground  that 
tlie  cause  of  action  is  barred.  Winnev  v. 
Sandwich  Mfg.  Co.  86  Iowa,  608,  53  N.'  W. 
421,  18:  524 

59().  Failure  of  the  complaint  of  a  foreign 
corporation  to  show  charter  power  to  con- 
tract and  sue  is  not  ground  for  demurrer 
under  a  statute  allowing  a  demurrer  only 
when  it  appears  from  the  face  of  the  com- 
plaint tliat  plaintiff  has  not  legal  capacity 
to  sue.  Cone  Export  &  C.  Co.  v.  Poole, 
41  S.  C.  70.  19  S.  E.  203,  24:  289 

597.  That  unnecessary  parties  are  joined 
with  plaintiff  in  an  action  by  a  member  of 
a  mutual  benefit  association  to  recover  dam 
ages  from  the  directors  thereof  for  its  fraud- 
ulent dissolution,  is  no  ground  for  demurrer, 
although  it  may  be  ground  for  a  motion  to 
strike  out  the  names  of  the  superfluous 
parties,  (iravson  v.  VViiloughby,  78  Iowa, 
83.  42  X.  \V.'591,  4:  365 

598.  A  demurrer  to  the  declaration  in  an 
action  for  damages  for  the  sale,  under  at- 
tachment, of  exempt  property,  cannot  be 
sustained  because  the  declaration  failed  to 
show  that  the  attachment  was  not  issued  on 
the  ground  of  nonresidence,  or  to  negative 
the  fact  of  nonresidence.  State  use  of  Burt 
v.  Alien,  48  W.  Va.  154,  35  S.  K.  990.    50:  284 

599.  A  bill  alleging  that  a  release  by  a 
wife  of  her  dower  and  a  covenant  by  the 
Imsband  to  surrender  all  Ills  marital  rights 
in  certain  land  to  a  wife  were  executed  after 
the  wife  became  a  free  trader  sufficiently 
shows  on  demurrer  that  the  wife  wa.-  a  free 
trader   at    the   time   such    instruments   were 


executed,  although  they  bear  date  earlier 
than  the  registration  of  free  trader  instru- 
ment. Poison  V.  Stewart,  167  Mass.  211, 
45  N.  E.  737,  36:  771 

600.  A  general  allegation  of  a  railroad 
company's  negligence  in  constructing  its 
ditches  so  as  to  cause  surface  water  to  col- 
lect on  the  land  of  a  neighboring  proprietor 
and  damage  his  crops,  although  open  to  a 
petition  to  make  it  more  definite  and  certain 
is  good  as  against  a  demurrer,  r'remont.  E. 
&  M.  V.  R.  Co.  V.  Harlin,  50  Neb.  698,  70 
N.  W.  263,  36:  417 

601.  In  an  action  by  a  servant  for  in- 
juries received  in  his  employment,  an  alle- 
gation that  he  was  "compelled"  by  the  per- 
son in  authority  to  perform  the  work  in 
which  he  was  injured,  without  setting  out 
the  facts  as  to  how  he  was  compelled,  is 
not  ground  for  demurrer;  but  the  objection 
thereto  should  be  raised  by  motion  to  make 
the  complaint  more  specific.  Brazil  Block 
Coal  Co.  V.  Gaffney,  119  Ind.  455,  21  N.  E. 
1102,  4:  850 

602.  A  demurrer  to  the  answers  filed  in 
an  action  for  assault  and  battery  is  prop- 
erly overruled  where,  although  insufficient 
as  pleas  of  justification,  they  contain  matter 
which  may  properly  be  pleaded  in  extenua- 
tion or  mitigation  of  damages.  Beikner  v. 
Dannenberg,  116  Ga.  954,  43  S.  E.  463. 

60:  559 

d.  What  Questions  Raised  by  Demurrer. 

603.  The  question  whether  or  not  the  ben- 
eficiary in  a  policy  issued  by  a  mutual  ben- 
efit ;issociation  has  mistaken  his  remedy  in 
bringing  an  action  at  law  to  compel  an  as- 
sessment to  pay  his  claim  may  be  raised  by 
demurrer.  Jackson  v.  Northwestern  Mut. 
Relief  Asso.  73  Wis.  507,  41  N.  W.  708, 

2:  786 

604.  A  defense  of  the  statute  of  limita- 
tions properly  arises  under  a  demurrer 
when  the  facts  creatin?  the  bar  are  shown 
bv  the  complaint.  Attrill  v.  Huntington, 
70  Md.  191,  16  Atl.  651,  2:779 
fRev'd  on  other  grounds  in  146  U.  S.  657, 
36  L.  ed.  1123,  13  Sup.  Ct.  Rep.  224.] 

605.  A  general  demurrer  is  sufficient  to 
raise  the  ouestion  of  the  legality  of  a  con- 
tract which  is  sued  upon  and  made  an  ex- 
hibit. Fuqua  v.  Pabst  Brewing  Co.  90  Tex. 
298.  .38  S.  W.  29,  750.  35:  241 

606.  A  general  demurrer  will  not  raise  the 
objection  that  the  declaration  is  bad  for  du- 
plicity. Bowden  v.  Derby,  97  Me.  536,  55 
Atl.  417,  63:  223 

607.  A  demurrer  for  want  of  jurisdiction 
does  not  reach  an  objection  of  defect  of  par- 
ties. Svanburg  v.  Fosseen,  75  Minn.  ;i;>0, 
78  X.  W.  4,  43:  427 

6(18.  The  question  of  individual  or  corpo- 
rate liability  in  an  action  against  the  sign- 
ers of  a  note  which,  on  its  face,  must  be 
regarded  as  their  individual  undertaking, 
must  be  raised  by  a  proper  answer,  and  not 
bv  demurrer.  McKensev  v.  Edwards,  88  Kv. 
272,  10  S.  W.  815,  "  3:  397 

609.  The  question  whether  or  not  the  lim- 
its of  fair  criticism  have  been  passed  in  a 
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publication  is  ordinarily  for  the  jury,  and 
cannot  be  decided  on  demurrer.  Triggs  v. 
Sun  Printing  &  Pub.  Asso.  179  N.  Y.  144, 
71   N.  E.   739,  66:  612 

e.  What  Admitted  by  Demurrer. 

See  also  supra,  48,  122-124;   Evidence,  1467, 
1468. 

610.  A  demurrer  admits  the  truth  of  a 
plea  that  the  provision  for  limitation  of  de- 
fendant's liability  was  valid  according  to 
the  law  of  the  state  where  the  contract  was 
made,  in  an  action  to  recover  the  value  of 
the  property  lost  while  in  possession  of  a 
carrier  for  transportation.  Adams  ±,xp.  Co. 
V.  Walker,  119  Ky.  121,  83  S.  V\  106, 

67:  412 

611.  Demurrer  to  a  special  traverse  ad- 
mits the  truth  of  the  statements  made  in 
the  plea,  and  raises  the  question  of  the 
sufficiency  of  the  matters  stated  in  tne  in- 
ducements to  the  plea  to  constitute  a  valiu 
defense.  People  ex  rel.  Moloney  v.  Pull- 
man's Palace  Car  Co.  175  111.  125,  51  N.  E. 
664,  64 :  36G 

612.  A  demurrer  admits  none  of  the  con- 
clusions averred  or  inferences  drawn  by  the 
pleader,  nor  any  construction  put  by  him 
upon  the  contract.  Greeff  v.  Equitable 
Life  Assur.  Soc.  160  N.  Y.  19,  54  N.  E.  712, 

46:  288 
612a.  Averments  of  legal  conclusions  from 
facts  stated,  or  of  facts  not  well  pleaded, 
are  not  admitted  by  a  general  demurrer  to 
the  pleading.  State  ex  rel.  Weiss  v.  Edger- 
ton  School  Board,  76  Wis.  177,  44  N.  W. 
967,  7 :  330 

613.  Mere  allegations  of  the  effect  and 
operation  of  the  charter  or  by-laws  of  a  cor- 
poration are  not  facts  that  are  admitted  by 
a  demurrer.  Clark  v.  Mutual  Reserve  Fund 
L.  Asso.  14  App.  D.  C.  154,  43:  390 

614.  Conclusions  of  law  are  not  admitted 
by  a  demurrer.  American  Waterworks  Co. 
V.  State  ex  rel.  Walker,  46  Neb.  194,  64  N. 
W.   711,  30:  447 

615.  A  demurrer  admits  issuable  facts  al- 
leged in  the  complaint,  and  not  mere  con- 
clusions of  law  from  such  facts.  Aron  v. 
Wausau,  98  Wis.  592,  74  N.  W.  354,    40:  733 

616.  A  demurrer  to  a  bill  admits  the  ex- 
ecution of  contracts  set  out  in  the  exhibits, 
but  does  not  admit  the  correctness  of  the 
construction  placed  upon  them  by  plaintiff. 
Ryan  v.  McLane,  91   Md.   175,  46  Atl.  340, 

50:  501 

617.  A  demurrer  to  a  declaration  does  not 
admit  impossible  or  improbable  allegations 
of  fact,  so  as  to  prevent  the  court  from  pass- 
ing upon  the  allegations,  which  in  their  na- 
ture are  contrary  to  human  experience  and 
common  knowledge,  as  matter  of  law,  and  to 
compel  the  submission  thereof  to  a  jury. 
Southern  R.  Co.  v.  Covenia,  100  Ga.  46,  29 
S.  E.  219,  40:  253 

617a.  A  demurrer  to  a  declaration  which 
sets  out  ambiguous  language  as  libelous,  ex- 
plaining its  meaning  by  innuendo  and  alleg- 
ing malice,  admits  both   the   meaning  sup- 


plied by  the  innuendo  and  the  malice 
charged.  Belknap  v.  Ball,  83  Mich.  583,  47 
N.  W.  674,  11:  72 

617b.  Want  of  probable  cause  for  the  in- 
sertion of  defamatory  matter  in  a  pleading 
is  not  admitted  by  a  demurrer  to  the  dec- 
laration setting  it  up  in  a  subsequent  suit  to 
recover  for  the  alleged  libel.  Crockett  v. 
McLanahan,  109  Tenn.  517,  72  S.  W.  950, 

61:914 

618.  A  demurrer  to  the  declaration  in  an 
action  by  an  employee  against  a  railroad 
company  for  injuries  from  exposure  to  cold 
does  not  admit  the  truth  of  an  allegation  of 
duty  on  the  part  of  defendant  to  provide 
food  and  shelter,  since  it  is  an  allegation  of 
mere  matter  of  law.  King  v.  Interstate 
Consol.  Street  R.  Co.  23  R.  L  583,  51  Atl. 
301,  70:  924 

619.  Allegations  that  a  child  one  year, 
eight  months,  and  ten  days  of  age,  was  ca- 
pable of  rendering  services,  and  did  render 
certain  specified  services  of  the  value  of  $2 
per  month,  are  not  admitted  by  demurrer. 
Southern  R.  Co.  v.  Covenia,  100  Ga.  46,  29 
S.  E.  219,  40:  253 

f.  l^Sect;  Practice. 

Appealability  of  Order,  see  Appeal  and  Er- 
ror, 20. 

Mode  of  Preserving  Questions  as  to,  for  Re- 
view, see  Appeal  and  Error,  343. 

Sufficiency  of  General  Exceptions  to  Over- 
ruling of  Demurrer,  see  Appeal  and  Er- 
ror, 284. 

Treating  Pleading  as  Demurrer,  see  Appeal 
and  Error,  502. 

Estoppel  to  Question  Allegations  in  Plead- 
ing Demurred  to,  see  Appeal  and  Error, 
484. 

Waiver  of  Objection  as  to  Demurrer,  see  Ap- 
peal and  Error,  686-690. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 867-880. 

Effect  on  Admission  of  Evidence,  see  Evi- 
dence, 2027. 

Conclusiveness  of  Judgment  on  Demurrer, 
see  Judgment,  II.  b. 

On  Demurrer  to  Alternative  Writ  of  Man- 
damus, see  Mandamus,  198. 

See  also  supra,  63,  72,  73,  459. 

620.  If  a  complaint  in  an  action  of  eject- 
ment containing  a  detailed  history  of  the 
title  upon  which  plaintiff  relies,  states  no 
cause  of  action,  a  demurrer  to  the  answer 
will  reach  that  defect  and  defeat  the  suit. 
Meredith  v.  Scallion,  51  Ark.  361.  11  S.  W. 
516,  3:  812 

621.  An  answer  is  not  demurrable  when 
the  complaint  is  defective.  Baxter  v.  Mc- 
Donnell, 155  N.  Y.  83,  49  N.  E.  667,    40:  670 

622.  A  bad  reply  is  good  to  a  bad  answer, 
on  demurrer  to  the  replv.  Seymour  v.  Cum- 
mins, 119  Ind.  148,  21  N.  r.  549^  5.  126 

623.  On  demurrer  to  a  pleading,  every  rea- 
sonable intendment  and  presumption  are  to 
be  made  in  favor  thereof,  for  the  purpose  of 
supporting  it.  Emerson  v.  Nash.  124  Wis. 
369.   102  N.  W.  921,  '       70:  326 

624.  One  who  demurs  specially  for  want  of 
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proper  parties  in  not  making  him  a  defend- 
ant thereby  becomes  a  party.  Underwood 
V.  Wood,  93  Ky.  177,  19  S.  W.  409,       15:  825 

625.  A  portion  of  a  complaint  in  interven- 
tion on  foreclosure,  which  embraces  a  state- 
ment of  all  the  facts  upon  which  the  inter- 
vener claims  against  a  mortgagee  defend- 
ant, may  be  demurred  to  by  the  latter. 
Seibert  v.  Minneapolis  &  St.  L.  R.  Co.  52 
Minn.  148,  53  N.  W.  1134,  20:  535 

626.  It  ia  not  error  to  overrule  a  demurrer 
to  an  amended  complaint  which  is  substan- 
tially the  same  as  a  former  complaint  which 
the  appellate  court  has  held  states  a  good 
cause  of  action.  Lowe  v.  Turpie,  147  Ind. 
652,  44  N.  E.  25,  47  N.  E.   150,  37:  233 

627.  A  demurrer  to  a  bill  to  declare  a 
will  void  should  not  be  overruled  to  admit 
proof  of  the  laws  of  states  in  which  is  sit- 
uated property  devised,  where  there  is  no 
allegation  as  to  what  the  laws  of  those 
states  are.  Crerar  v.  Williams,  145  111.  625, 
34  N.  E.  467,  21 :  454 
Pleading  over. 

Availability  of  Failure  to  Give  Time  to  JJe- 
min-  after,  see  Appeal  and  Error,  264. 

628.  An  incumbent  of  an  office,  whose  de- 
murrer to  a  complaint  disputing  his  title 
thereto  has  been  sustained  by  the  trial 
court,  is  not  debarred  from  setting  up  by 
way  of  answer  a  different  claim  of  title  to 
the  office  than  the  one  already  considered, 
in  case  of  the  reversal  and  remanding  of  the 
cause  by  the  supreme  court,  if  he  in  good 
faith  believes  he  has  a  different  title,  and 
has  not  yet  addressed  an  answer  to  the  com- 
plaint. State  ex  rel.  Worrel  v.  Peelle,  124 
Ind.  515,  24  X.  E.  440,  8:  228 
Terms. 

029.  On  overruling  a  demurrer,  imposing 
upon  defendant,  as  a  condition  of  being  al- 
lowed to  answer,  that  the  cause  should  pro- 
ceed to  trial  at  a  term  of  court  then  being 
lield,  is  not  an  abuse  of  discretion  where  de- 
fendant is  not  prejudiced  thereby.  Flaherty 
V.  Northern  P.  R.  Co.  39  Minn.  328,  40  N.  W. 
100,  1:680 
Amendment. 

Waiver  by,  see  Appeal  and  Error,  687. 
See  also  supra,  130-138. 

030.  An  amendment  of  the  declaration 
having  been  permitted  pending  the  hearing 
of  a  demurrer  thereto,  the  court  should  per- 
mit the  defendant  to  plead  or  demur  to  the 
a  mended  declaration,  and  it  is  error  to  ap- 
ply the  demurrer  on  file  to  the  amended  dec- 
laration without  defendant's  consent.  Hart- 
ford F.  Ins.  Co.  V.  Redding,  47  Fla.  228,  37 
So.  62,  67:  518 

631.  In  order  to  take  advantage  of  a  rul- 
ing on  a  demurrer  wlien  such  demurrer  is 
sustained,  the  party  must  stand  upon  his 
pleading  held  to  be  defective,  and  not 
amend.  Berry  v.  Barton,  12  Okla.  221,  71 
Pac.  1074,        "  66:  513 

632.  When  a  demurrer  is  sustained  to  a 
]iloa(ling,  and  the  pleader  thereupon  takes 
leave  to  amend,  he  thereby  waives  the  er- 
ror, if  any  has  been  committed,  in  sustain- 
ing such   demurrer.  Id. 


VIII.  Editorial  Notes. 

§  I.  Generally. 

First  and  last  days  in  computing  time  on. 
49:  220. 

Extension  of  time  for,  when  last  day  falls 
on  Sunday.     14:  121. 

Admissions  and  waivers  in  pleadings  by 
fiduciaries.     32:  671. 

Judgment  on;  practice.  4:  239.* 

Liability  of  attorney  to  client  for  mistake 
in  pleading.     52:  885. 

Power  of  defendant's  attorney  to  withdraw 
answer  ahd  permit  default 
judgment.     33:  515. 

Judgment  on  demurrer  as  res  judicata.  7: 
578.- 

Whether  injuries  both  to  person  and  prop- 
erty constitute  one,  or 
more  than  one,  cause  of 
action.    50:  161 

Effect  of  qualifying  words  "as  executor," 
"as  administrator,"  in 
pleading.     15:  851. 

Libel  by  defamatory  words  in  pleading.  22: 
649. 

Estoppel  to  plead  defense  of  limitations. 
63:  193. 

§  2.  Verification. 

Scope,  nature,  and  effect  of.     13:  267.* 

By  corporations.     13:  268.* 

By  agent  or  attorney.     13:  268.* 

§  3.  Amendment;    supplemental  pleading. 

Discretion;  time  and  terms  as  to  amend- 
ments.   5:  774.* 

Puis   darrein   continuance.     12:  301.* 

Right  to  set  up  judgment  in  other  court  by 
amendment  or  supplemen- 
tal complaint.     49:  285. 

Amendment  of,  to  cure  defect  for  which 
motion  in  arrest  of  judg- 
ment has  been  made.  67: 
179. 

Supplemental  bill,  generally.     10:  298.* 

Propriety  of,  when  original  bill  defect- 
ive.    10:  299.* 
What    supplemental    bill    should   show. 

10:  300.* 
Practice.     10:  300.* 

§  4.  Right  to  plead  inconsistent  defenses. 

Inconsistency  in  single  plea.     48:  177. 

Original  common-law  rule  as  to  inconsist- 
ency between  pleas.  48: 
178.' 

The  rule  under  the   statute  of  Anne.     48: 
178. 
With    reference    to    inconsistent    facts. 

48:  178. 
With    reference    to   different    modes    of 

trial.    48:  181. 
Relaxation  of  the  rule.     48:  182. 

The  rule  in  equity.    48:  183. 

The  rule  under  reform  procedure.     48:  185. 
General  statement  of  the  doctrine.     48: 

185. 
What  defenses  are  inconsistent.  48: 
188. 
Distinction  between  inconsistency 
in  fact  and  inconsistency 
by  implication  of  law.  48: 
188. 
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Test    as    to   what   inconsistency   is 
objectionable.     48:  188. 
Application    of   the    rule    to   particular 
actions.     48:  191. 
Actions    pertaining    to     contracts, 

generally.     48:  191. 
Actions    pertaining    to    bills    and 

notes.    48:  194. 
Actions    pertaining    to    sales.     48: 

196. 
Actions    pertaining    to     negligence 
and   for   assault.     48:  197. 
Actions     pertaining     to     personal 

praperty.    48:  197. 
Actions   pertaining  to  realty.     48: 

198. 
Actions    for  libel   or   slander.     48: 

201. 
Miscellaneous  actions.     48:^202. 
Effect  of  inconsistency  as  a  waiver  or  ad- 
mission.   48:203. 
The  prevailing  rule.     48:  203. 
Exceptions  to  the  rule.     48:  205. 
Explanation   of   the   apparent    conflict. 
48:  207. 
Inconsistency,  how  taken  advantage  of.    48: 

208. 
§  5.  In  particular  actions;  particular  mat- 
ters. 
In   action   against  telegraph  company.     3: 

224.* 
In  action  to  recover  statutory  penalty  from 
telegraph       company.     7 : 
584.* 
In  action  on  benefit  certificate.    2 :  786.* 
In  action  to  enforce  obligation  payable  in 

coin.    29:  597. 
In  action  against  infant.    5:  178.* 
Complaint    in    action    for    teacher's    wages. 

10:  274.* 
Pleadings   in   forcible   entry   and    detainer. 

8:  538.* 
In  suit  against  heirs  on  obligations  of  an- 
cestor.    21 :  92. 
Necessary  allegations   in  action  of  account 
between       cotenants.     28: 
850. 
In  action  for  divorce  for  habitual  drunken- 
ness.    34:  452. 
Petition   for   removal   of   cause   from   state 
court  on  ground  of  citizen- 
ship.    1 :  65.* 
Essentials  to  biU  for  discovery.    2:  223.* 
Necessity    of    pleading    defense     of    usury 

strictly.    5:  465.* 
Allegations  as  to  fraud.     1:  642.* 
Pleading   the   truth   in   action   for   libel   or 

slander.     21:  511. 
Office  of  innuendo.     5:  643.* 
As  to  omission  of  stamp  from  instrument. 

43:  317. 
Usages  and  customs.    2:  709.* 
How  judgment  pleaded.    4:  685.* 
§  6.  —  Denying  ownership  of  plaintiff  in  ac- 
tion on  negotiable  instrument. 
Actions  by  third  parties.     06:  513. 

Rule  under  commercial  law.    66:  513. 
In  England.    66:  513. 
In  United  States.    66:  516. 


Denial  of  legal  title.     66:  522. 
General   issue.     66:  522. 
General  denial  under  statute.     66: 

524. 
Denial  of  each  and  every  allegation 
"not    admitted."     66:  527. 
Denial   of  indorsement.     66:  528. 
Denial  of  transfer.     66:  532. 
Denial   that   plaintiff   is   the   owner   or 

holder.    66:  533. 
Denial  of  ownership  as  affected  by  the 
statute    requiring    an    ac- 
tion to  be  brought  by  the 
real  party  in  interest.    66 : 
536. 
Denial  on  information  and  belief.     66: 
545. 
Denial  of  indorsement  and  trans- 
fer.   66:  545. 
Denial  that  plaintiff  is  the  holder 
and  owner.    66:  549. 
Actions  by  immediate  parties.    66:  550. 
Denial  of  ownership.     66:  550. 
Denial  of  transfer  or  delivery.    66:551. 
Denial  that  plaintiff  is   the  owner   or 
real  party  in  interest.    66: 
551. 
Denial  on  information  and  belief.    66: 
554. 
Of  indorsement.    66:  554. 
That    plaintiff   is    the    holder    and 
owner.     66:  564. 
§7.  —  Negligence. 
Generally.     5:  668.* 

As  to  master's  knowledge  as  element  of  lia- 
bility.   41 :  145. 
Complaint  alleging  breach  of  one  or  more 
absolute  duties  of  master. 
54:  61. 
Right   to    recover    for    ordinary   negligence 
under  allegation  of  gross, 
wilful,     or     wanton     neg- 
ligence, or  vice  versa.   69: 
601. 
Generally.    69:601. 

Allegation    of    wilful    or    gross    negli- 
gence.    69:  602. 
Allegation  of  reckless  or  wanton  neg- 
ligence, or  both.     69:  608. 
Recovery  on  allegation  of  ordinary  neg- 
ligence, on  proof  of  wilful 
or   gross   negligence.      69: 
608. 
Under  statute  or  ordinance.    69:  612. 
Sufficiency  of  general  allegations  of  negli- 
gence.    59:  209. 
Generally.    59:  210. 

The  rule  as  generally  stated.     59:  210. 
More  particular  statement  of  the  rule. 

59:211. 
Reasons  for  rule.     59:  214. 
Averment   of   duty    as   an   element   of 

negligence.      59:  214. 
The   rule    as   affected   by   necessity   of 
notice  of  nature  of  claim. 
59:  216. 
Effect  of  the  nature  of  the  negligence 

or  WBong.     59:  217. 
The  rule  as  affected  by  method  of  as 
serting  defect.    50:  218. 
By  demurrer.    59:  218. 
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By   motion  to  make  more  definite 

and  certain.     59:  219. 
By  objection  after  issue  joined.   59 : 
22L 
The  rule  as  affected  by  accompanying 
allegation    of    facts.      59: 
221. 
Application    of   rules   to   negligence    of 
ordinary     railroads.       59: 
222. 
Generally.     59:222. 
In  case  of  injury  to  persons.     59: 
222. 
General  allegations  as  to.     59: 

222. 
On  right  of  way.   59:  223. 
At   crossings.     59:  224. 
From    defective    structure    or 

appliances.     59:  228. 
From  frightening  horses.    59: 
230. 
In  case  of  injury  to  stock.    59:231. 
By   collision,   generally.        59: 

231. 
Collisions  from  failure  to  prop- 
erly   inclose    track.      59: 
232. 
By  frightening.    59:  233. 
In  case  of  injury  to  other  property 
in  general.    69:  234. 
By  collision.     59:  234. 
From     defective     construction. 

59:  234. 
From  setting  fires.    59:  234. 
Application    of   rules    to    negligence   of 

street  railroads.     59:  238. 
Application   of   rules    to   negligence   of 
carriers.     59:  239. 
Of  goods  or  property.     59:  239. 
Of  passengers.     59:  240. 

General  rules.     59:  240. 
On  ordinary  railroads.    59:  241. 
On  street  railroads.    59:  246. 
By  stage  or  boat.     59:  247. 
Of  messages.     59:  247. 
Application  of  rules  to  municipal  neg- 
ligence.     59:  248. 
Defective   or   dangerous   streets   or 

highways.     59:  248. 
Defective   or   dangerous   sidewalks. 

59:  249. 
Dangerous  or  defective  bridges.  59: 

251. 
Excavations.    59:  252. 
Application  of   rules    to   negligence   of 
employer      injuring      em- 
ployee.    59:  252. 
General  rules.     59:  252. 
With    respect    to    the    relationship 

of  the  parties.    59:  253. 
With  reference  to  proper  place  to 
work.     59:  253. 
Averments  as  to  defects.     59: 

253. 
Averments  as  to  knowledge  of 
employer.     59:  254. 
With  reference  to  proper  manage- 
ment of  work.     59:  255. 
By    ord+nary    emplovers.    59: 

255. 
By     railroad     companies.     59: 
255. 


With  reference  to  proper  structure, 
macliinery  and  appliances. 
59:  258. 
Averments  as  to  defects  in  or- 
dinary   employment.      59: 
258. 
Averments    as    to    defects    in 
railroad        employment. 
59:  260. 
In     right     of     way     and 

track.     59:  260. 
In   rolling   stock    and   ap- 
pliances.    59:  260. 
Averments  as  to  knowledge  of 
employer.     59:  262. 
With    relation    to    competent    and 
careful       fellow    servants. 
59:  263. 
Averments  as  to  incompetency. 

59:  263. 
Averments  as  to  knowledge  of 

employer.     59:  265. 
Averments    showing    responsi- 
bility for  fellow  servant's 
act.     59:  266. 
Negativing    employee's    knowledge 
of  defects  or  incompeten- 
cy. 59:  266. 
Application  of  rules  to  breach  of  offi- 
cial duty.    59:  267. 
Application   of  rules  to   improper   per- 
formance   of    professional 
duty.    59:267. 
Application  of  rules  to  breach  of  con- 
tractual duty.     59:  267. 
Application  of  rules  to  maintenance  of 

public  nuisance.     59:  269. 
Application  of  rules  to  maintenance  of 
defective  or  unsafe  prem- 
ises    or     structures.     59: 
270. 
Application  of  rules  to  keeping  danger- 
ous animals.     59:  272. 
Application  to  breaches  of  other  duties 
in   general.     59:  273. 
In  the  management  of  carriages  in 

highways.     59:  273. 
In  the  management  of  vessels.   59: 

274. 
In     other     miscellaneous     matters. 
59:  274. 
The  rule  as  to  pleading;   contributory 
negligence.     59:  275. 


PLEASURE  DRIVEWAYS. 
See  Boulevards. 


PLEDGE. 

I.  Nature  and  Validity;   Extinguishment. 
II.  Rights  of  Parties  and   Third  Persons. 

a.  In  General. 

b.  Sale. 

[II.  Editorial  Notes. 

By  Bailee,  see  Bailment,  10. 

Of  Corporate  Bonds,  see  Bonds,  92. 
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Of  Stock  to  Broker,  see  Brokers,  4-11. 

Of  Insurance  Policy,  see  Insurance,  754. 

liy  Warehouse  Receipt,  see  Chattel  Mort- 
gage, 44;  Warehousemen,  III. 

Collateral  as  Affecting  Dividends  from  In- 
solvent Estate,  see  Insolvency,  lG-22. 

Authority  of  Factor  to  Make,  see  Factors, 
9. 

Agent's  Authority  to  Deliver  Securities  as, 
after  Principal's  Death,  see  Principal 
and  Agent,  7. 

Trustee's  Power  to  Pledge  Trust  Property, 
see  Trusts,  148. 

Service  on  Nonresident  Pledgeor,  see  Writ 
and  Process,  50. 


I.  Nature  and  Validity;   Extinguishment. 

As  Mortgage,  see  Homestead,  55. 

For  Editorial  Notes,  see  infra,  III.  §§   1,  2. 

1.  A  pledge  is  a  bailment  of  goods  by  a 
debtor  to  his  creditor  to  be  kept  by  him 
uhtil  the  debt  is  discharged.  First  Nat. 
Bank  v.  Harkness,  42  W.  Va.  156,  24  S.  E. 
548.  32:  408 
Pledge  distinguished  from  chattel  mortgage. 
For  Editorial  Notes,  see  infra.  III.  §  1. 

2.  The  delivery,  as  collateral  security,  of 
a  bill  of  sale,  copies  of  gangers'  returns, 
and  a  warehouse  receipt,  of  whisky  held  in 
a  United  States  bonded  warehouse,  creates 
a  pledge,  and  not  a  chattel  mortgage.  Con- 
rnd  v.  Fisher,  37  Mo.  App.  352,  8:  147 
Change  of  possession  and  recording. 

3.  A  statement  to  a  bank  by  a  borrower, 
that  stock  in  his  safe  may  be  considered  as 
collateral  for  his  loans,  is  executory  in  its 
nature  so  long  as  the  stock  remains  in  his 
possession,  and  until  it  is  in  fact  pledged 
to  the  bank  by  a  delivery.  Buffalo  German 
Ins.  Co.  V.  Third  Nat.  Bank,  162  N,  Y.  163, 
56  N.  E.  521,  48:  107 

4.  Bona  fides  does  not  avail  a  pledgee  in 
the  absence  of  delivery  or  possession,  either 
actual  or  constructive.  Geilfuss  v.  Corri- 
gan,  95  Wis.  651,  70  N.  W.  306,         37:  166 

5.  Delivery  of  the  property  pledged  to  the 
creditor,  or  to  a  third  person  to  hold  pos- 
session for  the  creditor,  is  indispensable  to 
perfect  a  contract  of  pledge;  and  when  deliv- 
ered to  a  third  person  he  must  of  course 
know  of  the  trust  and  accept  the  obligation 
it  imposes.  Re  Lanaux's  Succession.  46  La. 
Ann.  1036,  15  So.  708,  25:  577 

6.  Constructive  delivery  which  will  sus- 
tain a  pledge  of  pig  iron  in  the  yard  of  a 
furnace  company  is  not  made  by  the  in- 
dorsement and  delivery  of  storage  warrants, 
which  are  not  in  fact  warehouse  receipts 
issued  by  the  furnace  company  which  con- 
tinues in  possession,  carrying  on  business, 
selling  the  property,  and  substituting  other 
property  in  its  place,  without  any  interfer- 
ence or  inquiries  by  the  pledgee,  or  any  no- 
tice that  the  latter  holds  any  certificates 
in  pledge  or  claims  anv  interest  in  the  iron. 
Geilfuss  V.  Corrigan,  95  Wis.  651,  70  N.  W. 
306.  ^  37:  166 

7.  The   possession   of  securities   sufficient 


to  create  a  pledge  is  not  shown  by  placing 
them  in  a  bank  box  which,  with  the  key, 
is  given  to  the  debtor's  clerk  for  the  pur- 
pose of  depositing  the  box  in  a  bank  and  de- 
livering possession  thereof  to  the  creditor 
in  pursuance  of  a  promise  of  a  pledge  al- 
though the  creditor  is  notified  of  this  deposits 
and  of  the  clerk's  instructions  to  deliver  the 
securities  when  called  for,  where  they  re- 
main in  the  bank  uncalled  for  until  the 
death  of  the  debtor.  Re  Lanaux's  Succes- 
sion, 46   La.  Ann.   1036,   15   So.   708, 

25:577 

8.  Oil  in  a  tank  is  effectively  pledged  by 
written  order  to  the  owner's  agent  in  charge 
of  the  oil  to  hold  it  to  the  order  of  the 
pledgees  as  collateral  security  for  a  certain 
sum  of  money,  when  STich  order  is  accepted 
by  the  agent,  as  this  transfers  the  posses- 
sion of  the  oil  to  the  pledgees.  First  Nat. 
Bank  v.  Harkness,  42  W.  Va.  156,  24  S.  E. 
548,  32:  408. 

9.  Where,  from  its  situation,  personal 
property  is  not  susceptible  of  actual  deliv- 
ery, manual  delivery  is  not  essential  to  the- 
creation  of  a  pledge;  it  may.  be  created  hy 
a  symbolical  delivery, — as,  by  the  .delivery^ 
of  a  bill  of  parcels  and  a  warehouse  receipt. 
Conrad  v.  Fisher,  37  Mo.  App.  352,       8:  147 

10.  The  English  doctrine  which,  in  the  case 
of  a  pledge  by  a  symbolical  delivery,  re- 
quires an  attorney  by  the  warehouseman  or 
other  custodian  of  the  goods,  in  order  to- 
create  such  a  delivery  as  will  support  the 
pledge,  is  not  in  force  in  this  country.     Id. 

11.  The  owner  of  goods  stored  in  his  own 
warehouse  cannot  make  a  valid  pledge  of 
them,  by  issuing  to  another  an  instrument 
in  the  form  of  a  warehouse  receipt,  in  which 

he  professes  to  hold  the  goods  for  that  other.  . 
Such  an  attempt  to  create  a  pledge  is  void, 
as.  being  contrary  to  the  provisions  of  Mo. 
Rev.  Stat.  1879,  ^§  2503,  relating  to  chattel 
mortgages,  which  requires  a  delivery  of  pos- 
session or  a  recording  in  the  office  of  th& 
recorder  of  deeds.  Id. 

12.  The  fact  that  a  pledge  is  evidenced 
by  writing  does  not  make  it  necessary  to 
record  it.  First  Nat.  Bank  v.  Harkness,  42" 
W.  Va.  156,  24  S.  E.  548,  32:  408 
Debts  or  liabilities  secured. 

13.  Failure  to  pay  the  whole  of  a  demand 
note  when  demanded,  or  to  procure  the  ex- 
tension of  the  balance  as  a  time  loan,  is  a 
breach  of  an  agreement  to  pay  on  demand, 
within  the  meaning  of  a  provision  in  a 
pledge  of  collaterals  that  in  the  event  of 
such  breach  their  surplus,  after  satisfying^ 
the  note,  may  be  applied  to  other  demands 
against  the  maker;  and  the  fact  that  the 
holder  has  agreed  not  to  press  the  demand 
without  further  notice  is  immaterial.  Hal- 
lowell  V.  Blackstone  Nat.  Bank,  154  Mass. 
359,  28  N.  E.  281,  13:  315- 

14.  A  pledge  of  stock  as  security  for  a 
note  of  the  pledge  or,  any  surplus  or  excess 
of  collaterals  to  be  applicable  to  any  other 
note  or  claim  against  him  by  the  bank  with 
which  it  is  pledged,  becomes  collateral  to 
notes  or  acceptances  of  a  firm  of  which  the 
pledgeor  is  a  member.  Id. 
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JExtinguishment. 
See  also  infra,  40. 

15.  A  sufficient  tender  of  payment  of  a 
debt,  although  made  after  maturity,  the 
same  being  refused  without  good  reason,  dis- 
charges the  lien  of  the  creditor  upon  prop- 
erty held  in  pledge  as  security  for  the  debt. 
Norton  v.  Baxter,  41  Minn.  146,  42  N.  W. 
865,  4:  305 

16.  A  tender  by  the  pledgeor  having  been 
refused  without  suflicient  reason,  the  pledg- 
ee loses  his  right  to  retain  the  pledge,  as 
against  one  who  has,  subsequent  to  the  mak- 
ing of  the  pledge,  acquired  rights  in  the 
property,  althojigh  the  pledgeor  did  not 
keep  his  tender  good.  Id. 


II.  Rights  of  Parties  and  Third  Persons, 
a.  In  General. 

Of  Bank  Stock,  see  Banks,  22. 

Levy  of  Stock  Pledged,  see  Levy  and  Seiz- 
ure, 15. 

Subrogation  to  Collateral,  see  Banks,  329. 

Right  of  Pledgeor  to  Sue  on  Note  Pledged, 
see  Bills  and  Notes,  263. 

Insurable  Interest  of  Pledgeor,  see  Insur- 
ance,  130. 

Pledgeor's  Failure  to  Disclose  Increased  Val- 
ue of  Collateral  on  Abatement  of  Debt, 
see  Fraud  and  Deceit,  13. 

Priority  of  Pledgee's  Lien  over  Attachment, 
see  Attachment,  40,  43. 

Rights  of  Pledgee  as  against  Maker  of  Note 
Pledged,  see  Bills  and  Notes,  184. 

Rights  of  Pledgee  where  Note  Transferred 
with  Mortgage  is  Forged,  see  Bills  and 
Notes,   185. 

Rights  of  Pledgee  of  Overdue  Paper,  see 
Bills  and  Notes.  188. 

Effect  of  Payment  of  Principal  Debt  on  Note 
Pledged,   see    Bills    and    Notes,   288. 

Pledgee  as  Bona  Fide  Purchaser,  see  Bills 
and  Notes,  V.  b,  3. 

Right  of  Broker  Carrying  Stock  on  Margin, 
see  Brokers,  4-11. 

Rights  of  Pledgee  in  Corporate  Stock,  see 
Corporations,  418-423. 

Right  of  Pledgee  to  Vote  Corporate  Stock, 
see  Corporations,  670,  673,  674. 

Rights  of  Pledgee  to  Dividend  against  In- 
solvent Corporation,  see  Corporations, 
778. 

Estoppel  of  Pledgee,  see  Estoppel.  206. 

Recovery  from  Pledgee  of  Debt  Paid 
where  Mortgage  Pledged  had  been 
Previously  Assigned,  see  Assumpsit,  41. 

Pledgee's  Liability  as  Stockholder,  see 
Banks,  22 ;  Corporations,  567-569. 

Liability  for  Conversion,  see  Trover,  25,  26, 
.30. 

Measure  of  Damages  for  Conversion  by 
Pledgee,   see    Damages.-  394,   396. 

Release  of  Collateral  by  Pledgee,  see  Princi- 
pal and  Surety,  42-44. 

See  also   Principal  and  Surety,  50. 

For  Editorial  Notes,  see  infra.  III.   §§  2-6. 

17.  Neither  the  pledgee  nor  the  pledgeor 


of  a  claim  can  compromise  with  the  debtor 
without  the  assent  of  the  other;  at  least 
where  the  debtor  has  notice  of  the  pledge. 
Fairbanks  v.  Sargent,  117  N.  Y.  320,  22  N. 
E.  1039,  6:475 

18.  A  pledgee,  in  the  absence  of  author- 
ity expressed  or  implied,  is  not  permitted  to 
repledge  as  security  for  his  own  debt.  Skiff 
V.  Stoddard,  63  Conn.  198,  26  Atl.  874. 

21 :  102 

19.  Stock  pledged  by  a  broker  with  im- 
plied authority  must  be  first  applied  to  the 
discharge  of  the  pledge  before  other  stock 
which  he  pledged  at  the  same  time  without 
authority.  Id. 
Protection  of  property. 

Pledgee's  Liability  for  Loss  of  Pledged  Prop- 
erty by  Theft,  see  Banks,  78. 

Question  for  Jury  as  to  Negligence  of 
Pledgee,  see  Trial,  436. 

20.  In  the  absence  of  some  contract  to  al- 
ter the  case,  the  duty  of  the  pledgee  is  to 
exercise  ordinary  care,  and  he  is  liable  only 
for  neglect  of  such  care.  Cooper  v.  Simp- 
son, 41    Minn.  46,   42  N.  W.   601,  4:  194 

21.  The  assignor  of  a  warehouse  receipt 
for  merchandise  as  collateral  for  a  loan  can- 
not require  the  holders  to  permit  a  trans- 
fer of  the  property  to  his  own  warehouse 
when  the  property  begins  to  spoil  and  needs 
care  for  its  preservation.  Willets  v.  Hatch, 
132  N.  Y.  41,  30  N.  E.  251,  17:  193 

22.  The  unreasonable  refusal  by  the  hold- 
ers of  a  warehouse  receipt  for  merchandise 
as  collateral  for  a  loan,  when  notified  that 
the  property  is  spoiling,  to  permit  such  ac- 
tion to  be  taken  by  the  pledgeor  as  is  neces- 
sary to  preserve  it,  will  render  them  liable 
for  the  consequences  which  follow.  Id. 

23.  The  holders  of  a  warehouse  receipt  for 
merchandise  as  collateral  for  a  loan  pay- 
able immediately  are  not,  as  matter  of  law, 
charged  with  the  duty  of  so  carefully  watch- 
ing the  property  as  to  discover  degenerating 
processes  going  on  at  the  bottom  and  in  the 
interior  of  the  mass  before  the  pledgeor 
does,  where  the  latter  has  constant  access 
to  it,  and  frequently  inspects  and  exhibits  it 
for  sale.  Id. 

24.  Loss  or  depreciation  in  value  of  the 
thing  pledged,  through  negligence  of  the 
pledgee,  does  not  oi)erate  to  extinguish  -pro 
tanto  the  debts  secured.  Cooper  v.  Simpson, 
41  Minn.  46,  42  N.  W.  601,  4:  194 
Duty  of  pledgee  to  enforce  pledged  commer- 
cial paper. 

Parties  to  Action  to  Enforce,    see    Parties, 

140. 
For  Editorial  Notes,  see  infra,  III.  §  3. 

25.  One  holding  as  collateral  security  com- 
mercial paper  which  is  secured  by  mortgage 
on  chattels  is  liable  to  his  debtor  for  per- 
mitting the  lien  of  the  mortgage  to  expire 
and  the  obligors  upon  the  paper  to  become 
insolvent,  without  taking  any  steps  to  en- 
force payment  of  it,  so  that  the  security  is 
entirely  lost.  Scott  v.  First  Nat.  Bank, 
5  Ind.^Terr.  292,  82  S.  W.  751,  68:  488 

26.  Failure  to  present  and  give  notice  of 
dishonor   of  a  note  given  as   collateral   se- 
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curity  for  another  does  not  operate  as  pro 

tavto    satisfaction    of   the     principal     note. 

Coleman  v.  Lewis,  183  Mass.  4S5,  67  N.  E. 

<;03.  68:  482 

Default. 

See  also  infra,  31. 

27.  An  agreement  by  a  pledgee  to  give 
notice  before  resorting  to  the  security  does 
,iot  waive  a  previous  default  in  payment. 
Hallowell  v.  Blackstone  Nat.  Bank,  154 
Mass.  35!),  28  X.  E.  281,  13:  315 
Pights  of  pledgee  as  against  third  persons, 
liurden  of  Showing  Bona  Fides,  see  Evi- 
dence, 372. 

28.  A  mere  pledgee  of  claims  acquires  no 
right  to  a  share  of  them  which  has  pre- 
Tiously  been  equitably  assigned.  Fairbanks 
V.  Sargent,  117  N.  Y.  320,  22  N.  E.'l039, 

6:  475 

29.  Where  goods  which  have  been  sold  on 
«redit  remain  in  the  possession  of  the  vendor 
under  such  circumstances  that  his  lien  will 
revive  upon  the  happening  of  the  insolvency 
of  the  vendee,  a  pledge  of  the  goods  by  the 
vendee  to  his  creditor,  as  collateral  security 
for  an  antecedent  indebtedness,  the  creditor 
parting  with  no  new  value  and  making  no 
agreement  for  delay,  does  not  constitute  the 
pledgee  a  purchaser  for  value,  in  such  a 
«ense  as  gives  him  a  better  right  in  respect 
of  the  goods  than  his  pledgeor,  and  cuts  oflF 
the  lien  of  the  unpaid  vendor.  Conrad  v. 
Fisher,  37  Mo.  App.  352.  8:  147 

30.  A  pledge,  by  a  factor,  of  warehouse  re- 
<!eipts  made  in  his  name,  is  not  made  valid 
as  against  the  owner  of  the  property  by 
Ala.  Code,  §  1178,  declaring  that  a  transferee 
of  warehouse  receipts  by  indorsement  must 
he  deemed  the  owner  of  the  property  so  far 
«,s  to  give  validity  to  any  pledge,  lien,  or 
transfer  made  or  created  by  him,  at  least 
•where  the  statute  expressly  provides  that 
liens  shall  not  be  impaired  by  such  trans- 
fers, and  shows  that  the  main  legislative 
purpose  is  to  prevent  the  issue  of  fraudu- 
lent receipts  and  make  a  transfer  of  the  re- 
•ceipt  a  symbolical  delivery  of  the  property. 
Commercial  Bank  v.  Hurt,  99  Ala.  130,  12 
So.  568,  19:  701 

31.  A  promise  by  a  chattel  mortgagee, 
■who  has  a  right  to  possession  of  the  mort- 
Ijaged  property  because  of  the  default  of  the 
mortgagor,  that,  in  case  the  mortgagor  will 
«urrender  a  pawn  ticket  representing  the 
property,  the  mortgagee  will  redeem  the 
property,  cancel  the  mortgage,  and  consider 
the  transaction  closed,  is  without  avail  to 
the  one  who  issued  the  pawn  ticket  with 
•constructive  notice  of  the  rights  of  the  mort- 
gagee; since,  having  the  exclusive  right  to 
the  possession  of  the  property,  his  promise 
is  without  consideration,  and  it  is  the  duty 
of  the  pawnee,  and  not  that  of  the  mort- 
gagee, to  protect  his  interest  by  redemption. 
Salabes  v.  Castelberg,  98  Md.  645,  57  Atl.  20, 

64:  800 
Notice  as  to  rights  of  third  person. 

32.  An  indorsement  of  warehouse  receipts 
as  collateral  for  a  note,  stating  that  the 
property  has  been  advanced  upon  by  the  in- 
•dorser  to  its  full  value,  which  is  accompanied 


by  the  receipts  showing  on  their  face  that  a 
third  person,  whose  name  is  marked  on  the 
property,  was  the  shipper,  is  sufficient  no- 
tice that  the  indorser  is  not  the  owner  to 
put  the  pledgee  on  inquiry  as  to  the  rights 
of  the  true  owner.  Commercial  Bank  v. 
Lee,  99  Ala.  493,  12  So.  572,  19:  705 

b.  Sale. 

For  Editorial  Xotes,  see   infra,  III.  §§  2-5. 

33.  The  sale  of  a  note  held  as  collateral 
to  another,  without  notice  to  the  maker  of 
the  principal  note,  is  illegal  when  made  four 
years  after  the  principal  note  has  matured, 
and  when  it  has  been  reduced  to  a  small 
part  of  its  original  amount,  although  the 
contract  of  pledge  expressly  provides  that  in 
case  of  default  the  collateral  may  be  sold 
without  notice.  Moses  v.  Grainger,  106 
Tenn.  7,  58  S.  W.  1067,  53:  857 

34.  Authority  to  a  pledgee  to  sell  before 
maturity  of  the  debt,  "in  the  event  of  such 
security  or  any  part  thereof  depreciating 
in  market  value,"  gives  him  no  right  to  sell 
on  finding  that  corporate  stock  which  is  a 
part  of  the  pledge  is  bogus  and  therefore 
worthless.  National  Bank  v.  Baker,  128  111. 
533,  21  N.  E.  510,  4:  586 

35.  A  pledgee  who  has  conditional  author- 
ity to  sell  before  maturity  of  the  debt  must, 
before  sale,  give  notice  to  redeem.  Id. 

36.  The  pledgeor  cannot  make  it  the  duty 
of  the  pledgee  to  sell  within  a  specified  time 
merely  by  directing  or  requesting  him  so  to 
do.  Cooper  v.  Simpson,  41  Minn.  46,  42  N. 
W.   601,  4:  1<M 

37.  In  the  case  of  a  pledge  the  parties 
may  by  contract  make  it  the  duty  of  the 
pledgee  to  sell  the  property  pledged  within 
a  specified  time.  Id. 

38.  A  merely  colorable  and  pretended  sale 
of  pledged  property  by  the  pledgee  does  not 
affect  the  rights  of  the  pledgeor  as  against 
one  not  standing  in  the  position  of  a  bona 
fide  purchaser.  Norton  v.  Baxter,  41  Minn. 
146,  42  N.  W.  865,  4:  305 
Purchase  by  pledgee. 

39.  A  pledgee  cannot  become  the  purchas- 
er of  pledged  property  at  his  own  sale,  in 
the  absence  of  an  express  agreement  au- 
thorizing it.  Glidden  v.  Mechanics'  Nat. 
Bank,   53  Ohio   St.   588,  42  N.   E.   995, 

43:  737 

40.  A  contract  of  pledge  is  not  terminated 
or  the  relations  of  the  parties  changed,  un- 
less the  pledgeor  so  elects,  by  the  pledgee's 
purchase  of  the  pledged  property  at  his  own 
sale    without   the   consent   of   the   pledgeor. 

Id. 
Distribution  of  proceeds. 

41.  Collateral  security  given  by  the  mak- 
er of  a  note  "for  the  paj'ment  of  this  note  or 
any  of  my  liabilities,  .  .  .  due  or  to  be- 
come due,"  gives  an  indorser  of  such  note 
no  right  to  a  preference  in  the  application 
of  the  proceeds  of  such  security  to  such  note 
as  against  other  notes  not  indorsed  by  him 
Fall  River  Nat.  Bank  v.  Slade,  153 'Mass 
415.  26  N.  E.  843,  12:  131 

42.  The   rights  of  an   indorser  as   to  the 
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application  of  collateral  security  given  by 
the  maker  to  the  holder  of  a  note  are  to  be 
determined  by  the  terms  of  the  pledge  as 
they  exist  at  the  time  of  the  sale  of  the 
security,  and  are~  not  aifected  by  pledges 
formerly  made  to  secure  different  notes,  in 
a  series  of  renewals  of  which  the  present 
note  is  the  last.  Id. 


III.  Editorial  Notes. 

§  I.  Generally. 

Distinguished  from  chattel  mortgage;  con- 
sideration.    4:  305.* 

Necessity  of  delivery  and  possession.  4: 
306.* 

How  far  may  pledge  be  effectual  of  which 
the  pledgeor's  agent  is 
made  depositary.    25:  577. 

Right  of  surety  to  control.     12:  131.* 

By  agent,  of  principal's  property.     14:  234. 

Garnishment  of  claim  to  surplus  on  pledge. 
59:  368. 

Pledgeor  or  pledgee  as  real  party  in  inter- 
est by  whom  action  must 
be    brought.     64:  617. 

Effect  of  taking  collateral  security  upon 
maritime  lien.    70:  406. 

§  2.  Of  corporate  stock. 

Liability  of  pledgee  of  stock  as  a  share- 
holder.    36:  139. 

Effect  of  pledgee's  failure  to  transfer  shares 
on  company's  books.     12: 
781.* 
Pledgee's  title.     12:  782.* 
Who  entitled  to  vote  stock.    12 :  783.* 

Right  to  dividends  on  pledged  stock.  12: 
783;*  45:  394. 

Validity  of  pledge  or  other  transfer  of  stock 
of  corporation  when  not 
made  in  books  of  company 
as  against  attachments, 
executions,  or  subsequent 
transfers.     67:  656. 

Implied  authority  of  pledgee  to  sell  corpor- 
ate stock.     43:  742. 

What  sales  of  corporate  stock  by  pledgee 
amount  to  a  conversion. 
43:  739. 

§  3.  Rights  and  duties  of  pledgee. 

See  also  infra.  III.  §§  4,  5. 

Duty  of  pledgee  as  to  care  of  thing  pledged. 
17:  193. 

Obligations  of  pledgee  of  negotiable  instru- 
ment.    4:587.* 

Right  of  pledgee  to  sell  securities.     4:  586.* 
Power    of    sale    of    negotiable    instru- 
ments.    4:  586.* 
Pledgee  of  long-time  bonds.     4:  586.* 
Negotiable  instruments  pledged  as  col- 
lateral.    4:  587.* 
Demand  and  notice.    4:  587.* 

Extent  of  recoverv  by  pledgee  on  note.  44: 
243. 

Effect  of  failure  of  holder  to  make  de- 
mand or  give  notice  of  dis- 
honor of  paper  held  as  col- 
lateral or  conditional  pay- 
ment.    68:  482. 


§  4.  Rights  in  respect  to  sale  of  collateral 

bonds  and  commercial  paper. 
Authority  to   sell.     53:  857. 
Express  contract.    53:  857. 
Bonds.     53:  857. 
Commercial  paper.     53:  857. 
Implied  contract.     53:  857. 
Bonds.     53:  858. 
Commercial  paper.    53:  862. 
Notice  of  time,  place,  and  manner  of  sale. 

53:  862. 
Judicial  and  execution  sales.     53:  863. 
Who  may  purchase.     53:  864. 
Remedy  of  pledgeor.     53:  865. 
§  5.  Pledgee's  conversion  of  pledged  proper- 
ty by  invalid  sale. 
What   sales  amount   to  a   conversion.     43: 
737. 
Generally.     43:  737. 

With  reference  to  corporate  stock.    43: 
739. 
Power  to  sell.    43:  742. 

General  statement  as  to.    43:  742. 
Implied  authority.     43:  742. 
The  general  rule.     43:  742. 
As  to  goods  and  chattels.     43:  742. 
As  to  stocks  and  bonds.     43:  743. 
As  to  choses  in  action.     43:  744. 
Special  authority.    43:  746. 

Express    contracts    generallv.     43: 

746. 
Blank  transfers  of  stock.     43:  749. 
Demand  and  notice.    43:  750. 

Necessity  of,  generally.    43 :  750. 

When  terra  for  redemption  or  payment 

is  indefinite.     43:  752. 
Where  stock  is  held  as  security  for  ad- 
vances.    43:  753. 
Under  special  contract.     43:  754. 
Sufficiency  of.     43:  755. 
Conduct  of  sale.    43:  756. 
Purchase  by  pledgee.    43:  758. 
Tender  of  payment  to  render  conversion  ac- 
tionable.    43:  759. 
Ratification  of  sale  and  waiver  of  conver- 
sion.    43:  760. 
Remedies.    43:  763. 

By  direct  action.     43:  763. 
By  way  of  defense.     43:  766. 
As  against  purchasers  from  the  pledgee. 
43:  767. 
Measure  of  damages.     43:  768. 

As  to  personal  property,  generally.    43: 

768. 
As  to  stocks,  bonds,  and  other  securi- 
ties.     43:  768. 
As  to  notes  and  other  choses  in  action. 
43:  771. 
§  6.  Redemption;   tender;   waiver. 
Redemption  of.     4:  306.* 
Effect  of  unaccepted  tender  upon.     33:  237. 
Waiver  of,  by  attachment  or  execution.    60: 
719. 

♦•» 


PLUMBING. 

Association  of  Plumbers,  see  Conspiracy,  65, 

66,  156;   Corporations,  21. 
By-laws    of    Association,    see    Associations, 

13-15. 
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Discrimination  as  to,  see  Constitutional 
Law,  517,  518. 

Kequiring  Every  Member  of  Plumbing  Firm 
to  be  a  Registered  Plumber,  see  Con- 
stitutional Law.  678. 

Police  Regulation  of  Business  of,  see  Con- 
stitutional Law,  102!i-1031. 

Negligence  as  to,  see  Landlord  and  Tenant, 
189. 

Defects  in,  as  Affecting  Rent,  see  Landlord 
and   Tenant,   191. 

Ordinance  as  to  Qualification  of  Plumbers, 
see   Waters,  -543. 

Editorial  Notes. 

Liability  of  landlord  to  third  persons  as  to. 

26:  202. 
As    to   tenants    of   part   of    premi^fs.      23: 

159. 
Delegation  of  municipal  power  as  to  license 

of  plumbers.    20:  724. 


POISON. 

Administration  of,  as  Assault,  see  Assault 

and  Battery,  9. 
Negligence  of  Druggist  in  Selling,  see  Drugs 

and  Druggists,  3,  6. 
Evidence  as  to  Killing  Other  Person  by,  see 

Evidence,  1586. 
Evidence  of  Intent  to  Commit  Murder  by, 

see  Evidence,  2009. 
Death   of,  or  Injury   to,  Insured   from,  see 

Insurance,  994,  "996,  1032,  1040. 
In  Patent  Medicines,  see  Patent  Medicines. 
Proximate  Cause  of  Death  by,  see  Proximate 

Cause,  145. 


POLES. 

Ejectment  for  Removal  of,  from  Street,  see 
Ejectment.  22. 

For  Electric  Wires,  see  Electricity. 

Of  Electric  Light  Company,  see  Electric 
Lights,  5,  6. 

As  Consequential  Injury,  see  Eminent  Do- 
main, 372. 

As  Additional  Servitude,  see  Eminent  Do- 
main, 403-415.  445-451. 

In  Streets  Generally,  see  Highways,  83-94; 
Telegraphs,   1,  2. 

License  for  Use  of  Street,  see  License,  98. 

Tn  Streets,  Lien  on,  see  Mechanics'  Liens, 
74. 

Prohibition  of,  on  Sidewalk,  see  Street  Rail- 
ways, 76. 


POLICE. 

Killinar  of  Dogs  by,  see  Animals,  19. 

Arropt  by.  see  Arrest. 

Liability  for  Arrest  by,  see  Municipal  Cor- 
porations, 507-509. 

Liability  for  Cruelty  to  Prisoner,  see  As- 
=51  nit  and  Battery.  5. 

Liability  of  Chief  of,  for  False  Imprison- 
ment, see  False  Imprisonment,  37. 


Liability  for  Acts  of  Special  Police,  see 
Master  and  Servant,  670. 

Municipal  Liability  for  Negligence  of,  see 
Municipal  Corporations,  479. 

Assault  upon  Officer  Attempting  to  Make 
Arrest,  see  Assault  and  Battery,  22. 

Class  Legislation  as  to,  see  Constitutional 
Law,  605. 

Seizure  by,  to  Prevent  Crime,  see  Constitu- 
tional Law,  901. 

Evidence  of  Policeman's  Knowledge  of  De- 
fect in  Sidewalk,  see  Evidence,   17GG. 

Imputing  to  City,  Policeman's  Knowledge  of 
Defect  in  Street,  see  Highways,  377. 

Seizure  of  Gambling  Instrument  by,  see 
Gaming,  2. 

Injury  to,  by  Defective  Sidewalks,  see  High- 
ways, 282. 

Homicide  by,  to  Prevent  Escape  of  Prisoner, 
see  Homicide,  34-36. 

Libel  of,  see  Libel  and  Slander,  75. 

Libel  by  Reports  of,  see  Libel  and  Slander, 
124. 

Municipal  Authority  Over,  see  Municipal 
Corporations,  59. 

Power  of  Police  Officers  to  Appoint,  see 
Municipal  Corporations,  602. 

Violation  of  Right  of  Local  Self  Government 
in  Appointment,  see  Constitutional 
Law,   286,  296. 

Power  of  Appointment  Generally,  see  Offi- 
cers, 40^2. 

Eligibility  to  Office  of  Police  Commissioner, 
see  Officers,  10. 

Term  of  Office  of  Commissioners,  see  Offi- 
cers, 88,  90. 

Removal  of  Members  of  Board,  see  Officers, 
121,  122,  138,  149. 

Abolishing  Office  of  Chief  of,  see  Officers, 
112. 

Detective  Department,  see  Officers,  2. 

Quorum  of  Police  Board,  see  Parliamentary 
Law,  10. 

Reimbursement  of  Police  Officer,  see  Public 
Moneys,  27. 

Right  of,  to  Reward,  see  Reward,  7,  9. 

School  Committee  as,  see  Schools,  64. 

Partial  Invalidity  of  Statute  as  to,  see  Stat- 
utes, 108-111. 

Title  of  Statute  as  to,  see  Statutes,  213-215, 
224. 

Amendment  to  Statute  as  to,  see  Statutes, 
603. 

Instructions  as  to  Credibility  of  Evidence 
of,  see  Trial,  717. 

Promotion  of. 

Repeal  of  Statute  for,  see  Statutes,  580. 

1.  Promotion  of  a  police  officer  for  acts  of 
personal  heroism  is  not  prohibited  by  a  con- 
stitutional provision  that  promotions  shall 
be  made,  when  practicable,  upon  competi- 
tive examination.  People  ex  rel.  Leary  v. 
Knox,  166  N.  Y.  444,  60  N.  E.  17,  54:  589 
Insure  roe  fund  for. 

2.  De.ath  caused  by  accident  is  not  from 
natural  causes,  within  the  meaning  of  Cal. 
act  March  4,  1889,  §  7,  providing  an  insur- 
ance fund  for  the  families  of  policemen  who 
die  from  natural  causes.  Slevin  v.  Board 
of  Police  Pension  iund  Comrs.  123  Cal.  130, 
.'55  Pac.  785,  44:  114 
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Editorial  Notes. 
Liability  of  city  for  acts  of.     15:  783. 


POLICE  COURT. 


Jurisdiction  of,  see  Courts,  265. 
Conclusiveness  of  Judgment  of,  see  Judg- 
ment, 121. 


POLICE   JUDGE. 


Liability   of,   for   False   Imprisonment,    see 
False  Imprisonment,  31a. 


♦-•-# 

POLICE  POWER. 

In  General,  see   Constitutional  Law,  11.  c; 

Municipal    Corporations,   especially,   II. 

c. 
Of  Legislature,  Review,  of,  by  Courts,  see 

Courts,  I.  c.  2,  b. 


POLICE  REPORTS. 


Complaint  for  Sale  of  Newspaper  Contain- 
ing, see  Indictment,  etc.,  67. 

Prohibiting  Publication  of,  see  Newspaper, 
10. 


POLITICAL   CLUB. 


Right   of   Member   to    Inspect   Membership 

Roll,  see  Corporations,  515,  516. 
Nominations  by,  see  Elections,  286. 


POLITICAL  CODE. 


As  Part  of  Municipal  Charter,  see  Statutes, 
418. 


POLITICAL  COMMITTEES. 
See  Elections,  III. 


POLITICAL  PARTIES. 

Conclusiveness  of  Decision  of,  see  Courts, 
93. 

Right  of  Faction  to  Inspectors,  see  Elec- 
tions, 94. 

Inquiry  into  "Motives  Fndorlying  Formation 
of,  see  Elections.  105. 

Disapproving  Formation  of,  see  Elections, 
lOG. 


Right  to  Place  on  Ballot,  see  Elections,  126— 

136,  149. 
Conventions   of,   and  Nominations    by,    see 

Elections,  III. 
Discrimination  as  to,  in  Appointing  Officer, 

see  Officers,  40,  41. 


POLITICAL  QUESTIONS. 

Power  of  Court  to  Review,  see  Courts,  92r- 

94,  129-135. 
Judicial  Notice  as  to,  see  Evidence,  I.  d. 


POLITICAL  RIGHTS. 


Equal  Protection  as  to,  see  Constitutional 

Law,  334. 
Power  of  Equity  as  to,  see  Equity,  5,  6. 
Injunction   to  Protect,  see  Injunction,  I.  h. 
Violation   of,  by   Reading   from  Bible,   see 

Schools,  125. 


POLL. 
Of  Jury,  see  Trial,  892. 
—  #  •» 


POLLS. 

Effect  of  Late  Opening  of,  see  Elections,  92. 


POLL  TAX. 


As  AflFecting  Suffrage,  see  Elections,  16-19. 
For  Highway,  see  Highways,  209. 
Ordinance    as   to    Furnishing   List    for,    see 
Municipal  Corporations,  234. 

1.  A  provision  in  a  city  charter  imposing 
a  poll  tax  on  every  male  resident  over 
twenty-one  years  of  age  is  rendered  uncon- 
stitutional for  lack  of  uniformity  by  a  pro- 
vision that  such  tax  shall  not  be  imposed 
upon  one  who  voted  at  the  general  city 
election  for  that  year.  Kansas  City  v. 
Whipple,   136  Mo.  475,  38  S.  W.  295, 

35:  747 

2.  A  poll  tax  for  street  purposes  upon 
male  inhabitants  between  the  ages  of  twen- 
ty-one and  fifty,  except  members  of  volun- 
tary fire  departments,  contravenes  a  con- 
stitutional provision  authorizing  the  legis- 
lature to  empower  municipal  corporations 
to  levy  taxes  which  shall  be  equal  and  uni- 
form in  respect  to  persons  within  the  juris- 
diction of  the  bodv  levying  them.  State  v. 
Ide.  ,35  Wash.  576,"  77  Pac.  961,  67:  280 

3.  A  statute  fixing  a  capitation  tax  at  less 
than  the  amount  of  taxes  laid  on  property 
of  the  value  of  $300  in  violation  of  N.  C. 
Const,  art.  5,  §  1,  cannot  be  enforced  by 
raising  the  capitation  tax  or  lowering  the 
property  tax  as  specified  in  the  act,  so  as 
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to  obtain  the  constitutional  ratio,  but  the 
oflFending  provision  of  the  law  must  be  de- 
clared void.  Russell  v.  Ayer,  120  N.  C.  180, 
27  S.  E.  133,  37:  246 

4.  Nontaxable  property  cannot  be  sold  for 
the  payment  of  a  poll  tax,  under  Miss. 
Const.  §  243,  which  makes  said  tax  "a  lien 
only  upon  taxable  property,"  as  this  sec- 
tion is  a  part  of  the  article  on  franchise  and 
is  intended  to  be  a  clog  upon  the  franchise 
more  than  a  means  of  revenue.  Ratliflf  v. 
Beale,  74  Miss.  247,  20  So.  865,  34:  472 

Editorial  Notes. 

What  are  poll  taxes.    29 :  404. 
Power  to  impose.     29:  406. 
Restrictions   and    limitations.     29:  407. 
The  restriction  and  equation  of  the  North 

Carolina  Constitution.  29: 

407. 
Upon  whom  imposed.    29:  409. 
Place  of  taxation.     29:  410. 
The  levy  and  collection.    29 :  412. 
Disposition.     29 :  413. 
Payment  of  poll  taxes  as  a  qualification  of 

electors.    29:  414. 


POLLUTION. 


Measure  of  Damages  for,  see  Damages,  436, 

603. 
Of    Water   by    Sewage,    Liability    for,    see 

Eminent  Domain,  361-366. 
Injunction  against,  see  Injunction,  207-213. 
Of  Water  Generally,  see  Waters,  II.  e. 


POLYGAMY. 


See  Bigamy. 

Editorial  Notes. 

Conflict  of  laws  as  to.    57:  159. 

Criminal  liability  of  children  for.     36:  202. 


POND. 

As  Boundary,  see  Boundaries,  35-38,  56,  59. 

Easement  in  Roadway  to,  see  Easements, 
36. 

Condemnation  for  Private  Fish  Pond,  see 
Eminent  Domain,  130. 

Compensation  for  Taking  Water  from,  see 
Eminent  Domain,  279. 

Right  to  Fish  in,  see  Fisheries,  17,  27,  28. 

Right  to  Ice  on,  see  Ice,  2,  3,  10,  12,  14,  18. 

Injunction  against  Drawing  Water  from, 
see  Injunction,  12,  218.  222. 

Municipal  Liability  for  Injury  in,  see  Mu- 
nicipal  Corporations,  435-439,  560-562. 

Negligence  as  to.  Generally,  see  Negligence, 
143-148. 

As  Nuisance,  see  Nuisances,  22. 

Allegation  as  to  Injury  from  Wrongful  Cre- 
ation of,  see  Pleading,  419. 

Title  to  Land  under,  see  Waters,  85. 

Rights  in  Great  Ponds,  see  Waters,  I.  c,  3. 


Riparian  Rights  in,  see  Waters,  248-253,  261,. 

265,  266. 
Right  to  Drain,  see  Waters,  412-415. 

Editorial  Notes. 

Boundary  on.    51:  179. 

As  an  appurtenance  to  mill.     58:  489. 

Right  to  fish  in.     60:  512. 

Ownership  of  bed  of  lakes  and  ponds.    18 1 

695. 
Draining  ponds.    21 :  605. 


POOL. 

Validity   of  Agreement  to   Pool    Interests,. 

see  Contracts,  429. 
Of  Corporate  Stock,  see  Corporations,  656— 

662;  Specific  Performance,  8,  22. 
Playing  Pool  as  Betting,  see  Gaming,  1. 


POOL  SELLING. 


Special  Privileges  as  to,  see  ConstitutionaF 
Law,  610,  611. 

Enforcement  of  Contract  as  to,  see  Con- 
tracts, 617,  618. 

As  Gaming,  see  Gaming,   13-16. 

Title  of  Statute  as  to,  see  Statutes,  230— 
232,  272. 

Special  Legislation  as  to,  see  Statutes,  300> 


POOR  AND  POOR-LAWS. 

County  Bonds  to  Buy  Seed  Grain  for  Poor 
Farmers,  see  Bonds,  108. 

Charitable  Gifts  for,  see  Charities,  36,  37,. 
61,  73a,  83,  88,  92,  93. 

Due  Process  as  to  Removal,  see  Constitu- 
tional Law,  873. 

Requiring  Removal  of  Pauper  as  Affecting 
Commerce,  see  Commerce,  39. 

Suing  as  Poor  Person,  see  Costs  and  Fees, 
21. 

Employment  of  Keeper  of  Poorhouse,  see 
Counties,  82. 

Evidence  of  Claims  Filed  by  Overseer  of 
the  Poor,  see  Evidence,   1013,   1029. 

Evidence  of  Other  Overcharges  of  Over- 
seer of  Poor,  see  Evidence,  2002. 

Criminal  Liability  of  Directors  of  the  Poor,, 
see  Apprentices,  2. 

Liability  for  Acts  of  Employees  on  Town 
Farm,  see  Master  and  Servant,  20. 

Liability  of  Town  for  Negligence  in  Con- 
ducting Poor  Farm,  see  Towns,  17. 

Municipal  Authority  to  Provide  Fuel  for,, 
see  Municipal  Corporations,  415. 

Negligence  of  Physicians  Treating  Patients, 
in  Almshouse,  see  Physicians  and  Sur- 
geons, 45. 

1.  It  is  no  defense  for  violation  of  N.  H. 
Laws.  chap.  83,  §  6,  prohibiting  any  psrson 
from  bringing  into  any  town  in  the  state 
from  another  state  a  poor  and  indigent  per- 
son having  no  settlement  therein,  with  in- 
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tent  to  charge  the   town    with  his  support, 

that  defendant  believed  such  person  had  a 

settlement  in  the  town.    A  guilty  knowledge 

is  not  an  ingredient  of  the  offense.     State 

V.  Cornish,  66  N.  H.  329,  21  Atl.  180, 

11:  191 

Support. 

Due  Process  as  to,  see  Constitutional  Law, 
828-830. 

■Consideration  for  Son's  Agreement  to  Re- 
imburse Town  for,  see  Contracts,  59, 
60. 

Costs  in  Proceedings  for,  see  Costs  and  Fees, 
1. 

Authority  of  County  Commissioners  to  Con- 
tract for,  see  Counties,  77. 

Jurisdiction  of  Suit  for,  see  Equity,  52. 

Estoppel  as  to,  see  Estoppel,  111. 

Presumption  as  to,  see  Evidence,  601. 

In  Insane  Asvlum,  see  Incompetent  Persons, 
31-35. 

Right  to  Jury  Trial  in  Proceedings  to  Com- 
pel, see  Jury,  7. 

Support  of  Parent,  see  Parent  and  Child, 
5-7. 

Repeal  of  Statute  as  to.  see  Statutes,  571. 

See  also  infra,  13,  and  Editorial  Notes.' 

2.  There  is  no  legal  obligation  resting  on 
a  municipal  corporation  to  maintain  or  re- 
lieve poor  persons,  in  the  absence  of  a  stat- 
ute creating  one;  and  the  court  has  no 
power,  upon  the  gi-ounds  of  moral  obli- 
gations or  the  equities  of  any  given  case,  to 
hold  such  a  corporation  liable  to  a  private 
person  who  may  have  relieved  or  supported 
u  poor  person.  Patrick  v.  Baldwin,  109  Wis. 
342,  85  N.  W.  274,  53:  613 

3.  Where  the  law  imposes  on  a  munici- 
pality the  duty  of  maintaining  poor  persons, 
and  designates  officers  thereof  to  act  in  its 
behalf  in  the  performance  of  such  duty, 
their  mere  neglect  will  not  operate  as  an 
implied  request  to  a  private  party  to  sup- 
ply a  needy  person's  wants,  upon  which 
such  party  can  act  and  hold  the  municipal- 
ity liable  as  upon  an  implied  contract.     Id. 

4.  A  statute  requiring  each  town  in  the 
state  to  support  poor  persons  in  certain 
cases,  and  the  supervisors  thereof  to  see 
that  such  support  is  furnished,  does  not  per- 
mit a  private  party  to  aid  or  relieve  such  a 
person  at  the  expense  of  the  town,  without 
a  contract  to  that  effect,  made  between  him 
and  such  supervisors  or  a  majority  thereof. 

Id. 

5.  The  promise  of  aid  by  the  overseer  ot 
the  poor  to  a  man  who  is  charged  with  the 
•duty  of  supporting  his  daughter,  if  he  will 
give  her  such  support,  is  without  considera- 
tion and  legally  nonenforceable.  Rowell  v. 
Yershire,  62  Vt.  40.i,  19  Atl.  990,         8:  708 

6.  Recovery  against  the  estate  of  an  al- 
leged pauper  may  be  had  for  money  and 
goods  furnished  for  her  support,  because  of 
her  fraudulent  representations  that  she  was 
destitute,  whereas  she  had  a  considerable 
sum  of  monev  in  bank.     Anderson  v,  Eggers 

(N.  J.  Err.  &  App.)  63  N.  J.  Eq.  264,  49  Ml. 
578,  55:  570 

7.  A  person  receiving  aid  as  a  poor  sick 
person   from  the   officers   of  the   poor  in  a 


city  or  county,  in  the  absence  of  representa- 
tions as  to  his  responsibility  or  physical 
condition,  incurs  no  liability  to  repay  the 
amount  expended  on  his  or  her  behalf  by 
such  city  or  county.  Albany  v.  McNamara, 
117  N.  Y.  168,  22  N.  E.  931,  6:  212 

8.  An  action  by  a  county  for  indemnity 
out  of  the  funds  belonging  to  a  lunatic  may 
be  brought  against  the  lunatic  and  her  guar- 
dian, when,  by  the  latter's  neglect,  the  coun- 
ty has  been  compelled  to  provide  for  her  as 
a  pauper.  McNairy  County  v.  McCoin.  101 
Tenn.  74,  45  S.  W.   1070,  41 :  862 

9.  Conn.  Gen.  Stat.  §  3318,  as  amended  by 
Conn.  Pub.  Acts  1893,  chap.  88,  imposing 
the  duty  of  providing  support  and  mainte- 
nance for  indigent  relatives  in  such  manner 
and  proportion  as  the  court  shall  judge  just 
and  reasonable,  does  not  change  the  moral 
duty  of  support  into  an  absolute  legal  obli- 
gation, but  such  obligation  is  not  complete 
until  the  court  has  found  the  necessity  for 
aid,  the  ability  to  aid,  and  prescribed  to 
what  extent  the  aid  shall  be  furnished. 
Condon  v.  Pomrov-Grace,  73  Conn.  607,  48 
Atl.  756,  '  53:  696 

10.  A  demand  upon  a  relative  for  support 
of  a  pauper  is  not  required  by  the  Illinois 
paupers'  act  fill.  Rev.  Stat.  chap.  107)  to  be 
made  upon  him  before  filing  a  complaint  to 
enforce  his  liability.  People  use  of  Peoria 
Countv  V.  Hill,  163  111.  186,  46  N.  E.  796, 

36:  634 
Settlement. 
See  also  infra.  Editorial  Notes. 

11.  A  girl  of  weak  mind,  incapable  of  ex- 
ercising any  choice  as  to  the  place  of  her 
residence,  and  suffering  from  such  mental 
infirmity  as  makes  it  necessary  that  she 
should  remain  under  the  care  and  control  of 
her  parents,  and  who  has  never  been  emanci- 
pated, takes  the  settlement  of  her  father, 
though  acquired  after  she  reach  the  age  of 
majority.  Rowell  v.  Vershire,  62  Yt.  405. 
19  Atl.' 990,  8:  708 

12.  In  Massachusetts  an  insane  femile  pau- 
per has  a  legal  settlement  in  the  town  of  her 
husband's  domicil.  unless  the  marriage  is 
declared  void;  and  such  town  is  responsible 
for  her  support.  Cummington  v.  Belcher- 
town,  149  Mass.  223,  21  N.  E.  435,       4:  131 

13.  Upon  an  attempt  to  charge  the  in- 
habitants of  a  township  with  the  expenses 
of  keeping  an  insane  female  pauper  they 
will  be  permitted  to  show,  in  a  collater&l 
proceeding,  the  fact  that  a  decree  to  which 
they  were  not  parties  and  which  attempts 
to  annul  their  marriage  is  without  effect, 
where,  in  case  the  marriage  was  annulled, 
her  settlement  would  be  in  defendant's 
township.  Id. 

Editorial  Notes. 

Woman  as  overseer  of  poor.     38:  211. 

Promise  to  pay  for  past  support  of  pauper. 
53:  358. 

Settlement  as  affecting  liability  for  support 
in  time  of  epidemic.  26: 
729. 

Residence  of  inmates  of  almshouse  for  pur- 
pose of  voting.    27:  215. 
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Liability  of  alleged  pauper,  or  his  estate, 
to  pay  for  support  or  gifts 
obtained  on  the  ground  of 
poverty.     55:  570. 

Liability  at  common  law.     55:  570. 

Liability  under  statutes.     55:  57L 

Appropriating  proceeds  of  labor.  55: 
575. 

Where  the  pauper  co-operates  in  the 
application  of  his  property 
to  his  support.     55:  575. 


POOR  DEBTORS. 


Editorial  Notes. 
First  and  last  days  in  computing*,time  in 
case  of.    49:  242. 


POPULATION. 


Editorial  Notes. 
Judicial  notice  of.    4:  39.* 


PORK. 

Police  Power  as  to,  see  Constitutional  Law, 
1072. 

♦•» • 

PORT  CHARGES. 

Editorial  Notes. 
Necessity  of  franchise  for.    37:  718. 


PORTER. 

On   Sleeping   Car,   Injury   to,   see    Carriers, 
662,  663 ;  Release,  16. 

Theft  of  Passenger's  Property  by,  see  Car- 
riers, 73  L 

As  Fellow  Servant,  see  Master  and  Servant, 
503. 

♦*-♦■ 

PORTRAIT. 

Injunction  against  Use  of,  see  Injunction, 

58. 


PORTS. 

Editorial  Notes. 

What  ports  are  foreign,  and  what  domestic, 
for  purposes  of  maritime 
lien.     70:  412. 


POSSE  COMITATUS. 


Liability  of  County  to,  see  Counties,  30. 
L.R.A.  Dig.— 154. 


POSSESSION. 

Appeal  from  Refusal  to  Quash  Writ  of,  see 
Appeal  and  Error,  86. 

Quashing  Writ  of,  on  Appeal,  see  Appeal 
and  Error,  1243. 

Withholding  Mandate  of,  see  Appeal  and  Er- 
ror,   1191,   1192. 

Jurisdiction  of  Suit  to  Restrain  Execution 
of  Writ  of,  see  Courts,  351. 

Writ  of,  to  Enforce  Ejectment,  see  Eject- 
ment, 37,  38. 

Writ  of,  in  Suit  to  Prevent  Trespass,  see 
Equity,  84. 

Injunction  against  Issuing  Writ  of,  see  In- 
junction, 264. 

Adverse,  see  Adverse  Possession. 

Necessity  of  Delivery  of,  to  Assignee  for 
Creditors,  see  Assignments  for  Credi- 
tors, 46,  47. 

Effect  of  Taking  of,  by  Chattel  Mortgagee, 
see  Chattel  Mortgage,  38-40. 

As  Part  Performance  of  Oral  Agreement, 
see  Contracts,  259-267. 

Presumption  from,  see  Evidence,  719-728. 

Evidence  as  to,  see  Evidence,  XI.  u. 

Proceeding  to  Put  Heirs  in  Possession,  see 
Executors  and  Administrators,  166. 

Necessity  of  Change  of,  see  Fraudulent  Con- 
veyances,  V. 

Notice  from,  see  Notice,  II.  b. 

As  Basis  of  Action  for  Injury  to  Property, 
see  Parties,  19-21. 

Of  Complainant  in  Action  to  Remove  Cloud 
from  Title,  see  Cloud  on  Title,  I.  c. 

Of  Mortgaged  Chattels,  see  Chattel  Mort- 
gage, II.  d. 

Of  Fish,  see  Fisheries,  12-15. 

Of  Logs  Driren  in  River,  see  Logs  and  Log- 
ging, 8. 

Of  Pledge,  see  Pledge  and  Collateral  Secur- 
ity, 3-12. 

Of  Property  as  a  Crime,  see  Carriers,  1010, 
1011;  'Constitutional  Law,  917,  923, 
928-930,  1084;  Fisheries,  14,  15,  22,  38; 
Game  Laws,  3,  4,  6,  7;  Intoxicating 
Liquors,  6;  Jury,  54;  Lottery,  3;  Mu- 
nicipal Corporations,  270. 

Editorial  Notes. 

Writ  of.     12:  81.* 
Of  property  as  a  crime.  20:  52. 
Of  real  property,  as  notice.     2:  201,*  734;* 
4:  222;*  8:  211;*  11:  661.* 


POSSESSORY  TITLE. 

Sufficiency  of,  to  Maintain  Ejectment,  see 
Ejectment,  11.  a,  2. 


POSTAL  CARDS. 

Wrongful  Use  of,  see  Postoffice,  6,  7. 


POSTAL  CLERK. 

See  Mail  Agent. 
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POSTHUMOUS  CHILD. 

See  Afterborn  Children. 

Editorial  Notes. 

Afterborn    children    as    grantees    in    deeds. 
44:  489. 


POSTING  RATES. 

See  Carriers,  1071. 


POSTMASTER. 


See  Postofficej  I. 

Editorial  Notes. 
Right  of  woman  to  be.    38:  213. 


POSTMASTER  GENERAL. 

See  Postofiice,  2,  3. 


POST  MORTEM  EXAMINATION. 

See  Autopsy;  Coroner;  Corpse,  6-8. 


POSTOFFICE. 


I.  Postmasters. 
II.  Mailable  Matter;  Transmission  and  De- 
livery of  Mails. 

III.  Crimes. 

IV.  Editorial  Notes. 

Carrier's  Duty  as  to  Access  to  Mail  Train, 

see  Carriers,  .544. 
Requiring   Mail   Trains   to   Stop  at  County 

Seat,  see  Carriers,   1146-1148. 
Mail   Agent   Throwing   Packages   from  Car, 

see  Carriers,  538-540. 
Negligence   of   Postal    Clerk,  see  Railroads, 

87,  88. 
Recovery  Back  of  Money   Unlawfully   Paid 

for  Equipment  of,  see  Contracts,  628. 


T.  Postmasters. 

Liability  for  Embezzlement  by  Clerk,  see 
Bonds,  87. 

Agreement  to  Resign  Office  and  Sell  Furni- 
ture, see  Contracts,  504. 

Admissibility  of  Entry  in  Record  Kept  by, 
see   ICvidenco,  849. 

Admissibility  of  Order  to,  see  Evidence.  848. 

Postmaster  Holding  Other  Office,  see  Plead- 
ing. 230. 

For    Editorial   Notes,    see   infra,   IV. 

1.  Where  the  quarterly  returns  of  a  post- 
master, in  which  are  reported  receipts  for 
sale  of  stamps,  etc.,  and  amount  of  commis- 


sions claimed  for  cancelation  of  stamps, 
have  been  regularly  rendered  to  the  depart- 
ment and  have  been  passed  upon  by  the  au- 
ditor, and  the  balances  therein  found  to  be 
due  the  government  have  been  each  quarter 
carried  into  a  general  account,  such  action 
by  the  auditor  is  a  complete  allowance  of 
the  commissions  claimed  and  adjustment  of 
such  quarterly  returns.  United  States  v. 
Hutcheson,  39  Fed.   540,  2 :  80& 

2.  Where  the  credits  in  the  general  ac- 
count kept  by  the  auditor  against  the  post- 
master, and  made  up  as  above  stated,  show 
that  the  postmaster  has  fully  paid  all  bal- 
ances so  charged,  so  that  a  complete  balance 
could  be  struck  upon  such  general  account, 
in  such  case  there  is  a  complete  settlement 
of  the  account,  and  thereafter  the  commis- 
sions covered  by  such  adjusted  accounts  are 
not  within  the  power  of  allowance  by  the 
Postmaster-General  so  as  to  give  him  the 
right  to  "withhold"  the  same,  within  the 
meaning  of  the  act  of  Congress  of  June  17,. 
1878  (20  U.  S.  Stat,  at  L.  141,  chap.  259). 
There  was  nothing  to  "withhold."  Id. 

3.  If  the  Postmaster-General,  in  the  exer- 
cise of  the  power  conferred  upon  him  by  the 
act  of  June  17,  1878,  before  the  allowance  of 
credit  for  commissions  is  made,  directs  that 
it  shall  not  be  made,  and  it  is  not  made,  but, 
in  lieu  thereof,  credit  is  given  on  the  account 
kept  with  the  postmaster  for  the  amount 
of  the  allowance  deemed  reasonable  by  the 
Postmaster-General,  the  balance  "shown  due 
the  government  by  such  an  account  would  be 
prima  facie  sufficient,  but  not  conclusive, 
evidence  against  the  postmaster.  Id. 

4.  Where  an  account  of  a  postmaster,  reg- 
ular on  its  face,  has  been  adjusted  and  al- 
lowed by  the  proper  accounting  officers  and 
fully  paid,  such  officers  cannot,  after  the 
term  of  office  of  the  postmaster  has  expired, 
evolve  ex  parte  a  balance  in  favor  of  the  gov- 
ernment, founded  solely  upon  a  general  and 
vague  allegation  of  fraud  in  accounts  for- 
merly passed  upon,  so  as  to  make  such  bal- 
ance prima  facie  evidence  against  the  post- 
master and  his  sureties.  Such  allegations 
must  be  specific  and  sustained  by  competent 
evidence.  Id. 

5.  The  postmaster  of  a  local  postoffice  is 
a  "deputy  postmaster"  within  the  meaning 
of  Ind.  Const,  art.  2,  §  9,  providing  that 
the  office  of  a  deputy  postmaster  whose  com- 
pensation does  not  exceed  $90  per  annum 
shall  not  be  deemed  lucrative  within  the 
provision  respecting  the  right  to  hold  other 
offices.  Bishop  V.  State  ex  rel.  Griner,  149 
Ind.  223,  48  N.  E.   1038,  39:  278 


II.  Mailable  Matter;  Transmission  and  De- 
livery of  Mails. 

Contract  by  Mail,  see  Conflict  of  Laws,  32, 
71;  Insurance,  59,  60,  222. 

Service  bv  Mail,  see  Constitutional  Law, 
863,  864;  Service,  3-5;  Writ  and  Proc- 
ess, 19. 

Notice  of  Protest  by  Mail,  see  Bills  and 
Notes,  152. 

Notice  of  Arrival  of  Freight  by  Mail,  see 
Carriers,  802. 
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Proof  of  Notice  by  Mail,  see  Evidence,  835, 
2348,  2349. 

Evidence  of  Mailing  Papers,  see  Evidence, 
1912. 

Presumption  as  to  Course  of  Mails,  see  Evi- 
dence   636-638,    1964a. 

Proof  of  UnlaAvful  Use  of  Mails,  see  Evi- 
dence, 2390. 

Cancelation  of  Policy  by  Mailing  Letter  to 
Company,  see  Insurance,  262. 

Question  for  Jurv  as  to  ^Mailing  of  Notice, 
see  Trial,  521. 

Right  of  Seller  of  Goodwill  to  Receive  Mail 
Directed  to  his  Name,  see  Goodwill,  25. 

Liability  of  Subcontractor  for  Injury  to 
Postal  Employee,  see  Negligence,  53; 
Parties,  81. 

See  also  infra,  13.  , 

Abusive  postal  cards. 

6.  A  postal  card  on  which  is  written  a  de- 
mand for  the  payment  of  a  debt,  and  a 
threat  to  sue  or  place  the  demand  in  the 
hands  of  a  lawyer  for  suit  if  the  debt  is 
not  paid,  is  not  mailable  matter.  Persons 
sending  such  postal  cards  are  liable  to  in- 
dictment under  the  act  of  Congress  of  Sept. 
26.  1888.  United  States  v.  Bayle,  40  Fed. 
664,  6:  742 

7.  A  postal  card  saying,  "Please  call  and 
settle  account,  which  is  long  past  due  and 
for  which  our  collector  has  called  several 
times,  and  oblige," — is  not  of  a  threatening 
character,  or  intended  to  reflect  injuriously 
upon  the  person  addressed,  within  the 
meaning  of  the  act  of  Congress  as  to  un- 
mailable  matter.  Id. 
Misdelivery  of  letter. 

8.  Where  a  letter  carrier  delivers  a  letter 
addressed  to  a  guest  at  a  hotel  to  the  clerk 
of  such  hotel,  who  signs  the  receipt  and 
letter  carrier's  book,  and  is  subsequently 
compelled  by  the  postoffice  department  to 
pay  to  the  addressee  the  amount  of  money 
contained  in  the  letter,  because  of  its  loss 
after  such  delivery,  he  may  recover  from 
the  person  to  whom  he  delivered  it  the 
amoimt  which  he  was  compelled  to  pay. 
And  the  facts  that  he  did  not  ejfpressly  in- 
form such  person  that  the  letter  was 
valuable,  and  that  such  person  believed  it 
to  be  an  "immediate  delivery  letter,"  are 
immaterial.  Joslyn  v.  King,  27  Neb.  38,  42 
N.  W.  756,  4:  457 
Loss  or  destruction  of  mail  during  trans- 
mission. 

.  9.  A  railroad  company  carrying  mail 
under  contract  with  the  United  States  gov- 
ernment owes  no  duty  to  the  sender  of  a 
particular  registered  package  of  mail,  which 
will  give  him  a  right  of  action  in  case  the 
package  is  destroyed  through  the  negli- 
gence of  the  company's  servants.  Boston 
Ins.  Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.  118 
Iowa,  423,  92  N.  W.  88,  59:  796 

10.  The  opt- rat  ion  of  trains  and  care  of 
Bwitclies  are  not  duties  the  personal  per- 
formance of  which  the  exercise  of  ordinary 
care  requires  of  a  railroad  company  under 
its  contract  to  carry  the  mails,  so  as  to  give 
the  sendee  of  a  package  a  right  of  action 


against    it   for   the    loss     of    the    package 
through  negligence  in  such  performance. 

11.  A  railroad  company  in  the  trans- 
portation of  mail,  either  under  contract 
with  the  government  or  by  reason  of  the 
general  laws  and  the  regulations  of  the 
Postoffice  Department,  is  an  agent  of  the 
government,  and  not  liable  to  individuals 
for  loss  of  mail  through  negligence  of  its 
subordinate  employees,  whom.it  has  select- 
ed with  due  care,  and  whose  acts  cannot  be 
regarded  as  the  acts  of  the  corporation. 
Bankers  Mut.  Casualty  Co.  v.  Minneapolis, 
St.  P.  &  S.  S.  M.  R.  Co.  54  C.  C.  A.  608, 
117  Fed.  434,  C5:  397 

12.  Mere  proof  that  a  package  of  mail 
was  stolen  while  in  the  possession  of  a 
railroad  company  for  transportation  is  not 
sufficient  to  charge  the  railroad  company 
with  liability  for  the  loss  in  favor  of  the 
owner  of  the  package,  in  the  absence  of 
anything  to  show  that  the  negligence  of  the 
railroad  company,  as  contradistinguished 
from  that  of  its  subordinate  agents,  was  the 
direct  cause  of  the  loss.  Id. 


III.  Crimes. 

Locality  of  Crime  by  Mailing  Forged  Docu- 
ments, see  Courts,  44,  45. 

Proof  of  Unlawful  Use  of  Mails,  see  Evi- 
dence, 2390. 

Burden  of  Proving  Fraud  in  Use  of  Mails, 
see  Evidence.  219,  233. 

Indictment  for  Postal  Offense,  see  Indict- 
ment, etc.,  73,  106. 

See  also  supra,  6,  7. 

For  Editorial  Notes,  see  mifra,  IV. 

13.  One  practising  mental  healing  in  good 
faith  and  without  positive  intent  to  defraud, 
under  the  belief  that  he  has  the  power  to 
effect  cures  in  that  manner,  cannot  be  con- 
victed of  fraudulent  use  of  the  United 
States  mail  in  sending  circulars  and  letters 
through  it,  and  receiving  remittances  from 
patrons  in  response  thereto.  Post  v.  United 
States,  67  C.  C.  A.  569,  135  Fed.  1,  70:  989 
False  postmark. 

14.  A  fraudulent  act  committed  after  a 
letter  had  been  placed  in  the  postoffice,  con- 
sisting in  the  misuse  of  the  mailing  stamp, 
whereby  a  false  date  was  given  to  the  post- 
mark, does  not  constitute  an  offense,  under 
U.  S.  Rev.  Stat.  §  5480,  U.  S.  Comp.  Stat. 
1901,  p.  3696,  providing  a  punishment  for 
placing  a  letter  or  packet  in  any  postoffice, 
or  receiving  any  therefrom,  in  pursuance  of 
a  scheme  or  artifice  to  defraud.  United 
States  V.  Mitchell.  36  Fed.  492,  1:796 
Larceny  from  mails. 

For  Editorial  Notes,  see  infra,  IV. 

15.  To  constitute  larceny  from  the  mails 
bv  a  postal  employee,  under  U.  S.  Rev.  Stat. 
§"5467,  U.  S.  Comp.  Stat.  1901,  p.  3691,  the 
letter  embezzled  must  have  been  intendett  to 
have  been  conveyed  by  mail,  or  carried  or 
delivered  by  a  postal  employee,  or  forward- 
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ed  through  or  delivered  from  some  postoffice 
or  branch  postoflice  established  by  authority 
of  the  postmaster-general.  United  States 
V.  Matthews,  35  Fed.  890,  1:104. 

16.  A  letter  intended  to  be  conveyed  by 
mail  is  one  which  is  intrusted  to  some  postal 
employee,  to  be  transmitted  by  mail  to  the 
person  to  whom  it  is  addressed,  or  some- 
one authorized  to  receive  it  from  tlie  mail, 
before  or  after  it  reaches  the  particular 
place  to  \Vhich  directed.  Id. 

17.  A  letter  is  not  intended  to  be  con- 
veyed by  mail,  when  the  postal  authorities, 
co-operating  with  the  sender,  intend  to  re- 
sume possession  of  the  letter  after  it  is 
put  in  the  mail,  or  allow  the  sender  to  do 
so  before  it  reaches  the  hands  of  some 
postal  employee  for  delivery  to  the  proper 
person.  Id. 


IV.  Editorial  Notes. 

Locality  of  crime  committed  through  agency 

of  the  mails.    19:  775. 
Embezzlement  of  letters;  decoy  letters.     1: 

104.* 
Indictment  for  stealing  or  embezzling  mail 

matter.    1:105.* 
As    to    obscene    literature    in    mails.     24: 

110. 
Mailing    circulars     concerning     lottery.     3: 

403;*  7:  600.* 
Evidence  of  other  crimes  in  prosecution  for 

sending     obscene     letters. 

C2:  239. 
Instigation  to  oflFense  against  laws  of.     25: 

346. 
Extortion  bv  means  of  threatening  letters. 

11:657.* 
How  far  is  use  of  mails  bv  "healers"  fraud- 
ulent.    70:  989. 
Mail  agents  and  clerks    as    passengers.     2: 

166.* 

♦»» 


POST  ROAD. 

Regulation  of  Railroad  Rates  on,  see  Car- 
riers. 1078a. 

Use  of,  for  Telegraph  Purposes,  see  Tele- 
graphs, 4-7. 


POUND. 

Editorial  Notes. 


Impounding  and  forfeiture    of   animals.    4: 
252.* 


POWDER. 

Use  of,  in  Blasting,  see  Blasting. 
Lea.ving  Car  Labeled  "Powder"  Near  Ware- 
house, see  Carriers,  778. 
As  Nuisance,  see  Nuisances,  63-68. 
See  also  Explosions  and  Explosives. 


POWDER  MAGAZINE. 

Judicial    Notice     as     to     Protection      from 

Lightning,  see  Evidence,  108. 
As   Nuisance,   see   Nuisances,   67,  68. 


POWER  HOUSE. 


Right   to  Condemn  Land  for,  see   Eminent 
Domain,  109. 


POWERS. 

I.  In  General. 
II.  Execution. 
III.  Editorial  Notes. 

To  Select  Beneficiary  of  Charity,  see  Chari- 
ties, 100. 
Of   Sale   in   Chattel   Mortgage,   see   Chattel 

Mortgage,  II.  d. 
To  Revoke  Deed,  see  Deeds,  100. 
Of  Executor  under  Will,  see  Executors  and 

Administrators,  II.  a. 
Of    Attorney,    see     Bills    and    Notes,    54; 

Constitutional  Law,   1190;     Homestead, 

52;    Judgment,   I.    b;    Partnership,    25; 

Principal    and    Agent,  4,  5,  21-28,  47; 

Writ  and  Process,  36. 
To    Provide    for    Appointment    of    Prison 

Superintendent,  see  Prison,  1. 
In  Trust,  see  Trusts,  29. 
In  Will,  Who  Affected  bv,  see  Wills,  209. 
Of  Disposal  in  Will,  see'Wills,  263.  264. 
Revocation  of,  see  J3anks,    92a;    Mortgage, 

46. 
Interest    on    Amounts    Allowed    under,    see 

Interest,  47. 
Foreclosure  under,  see  INIortgage,  VI.  g,  2. 
Violation   of  Rule  against   Perpetuities   in, 

see  Perpetuities,  21-28. 
Tax    on   Money   Received   under    Power   of 

Appointment,  see  Taxes,  607-609. 
Rights  of  Trustee  on  Failure    to    Exercise 

Power,  see  Trusts,  212. 
See  also  Wills,  390. 


I.  In  Genera!. 

1.  An  absolute  power  of  disposition  in  an 
instrument  conveying  land  carries  with  it 
a  full  power  in  the  real  estate  itself.  Corn- 
well  V.  Wulff.  148  Mo.  542,  50  S.  W.  439, 

45:  53 

2.  A  power  of  appointment  to  testatrix's 
daughter  of  property  which  has  been  given 
to  a  trustee  for  her  benefit,  "in  any  man- 
ner she  may  deem  proper,"  will  be  limited 
by  subsequent  clauses  of  the  will  giving  the 
estate  to  testatrix's  relatives  in  case  the 
daughter  should  die  without  children  and 
without  making  the  appointment,  and  con- 
cluding that  testatrix  had  desired  to  leave 
a  memorial  of  her  wishes  as  to  the  disposi- 
tion of  the  estate,  "unless  circumstances 
should  alter,  of  which  she  is  to  be  the  sole 
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judge,  not  intending  hereby  to  control  her 
perfect  freedom  to  do  with  it  as  she  pleases 
at  her  death  without  issue."  And  the 
daughter  cannot  give  the  estate  to  others 
than  the  relatives,  unless  circumstances  are 
shown"  to  have  changed.  Morgan  v.  IJalsey, 
97  Ky.  789,  31  S.  W.  8G6,  36:  716 

Liability  for  appointor's  debts. 

3.  The  exercise  of  a  power  of  appointment 
by  will,  by  one  having  a  life  interest  in 
trust  property,  to  confirm  title  to  a  person 
who  had  previously  purchased  it  for  a 
valuable  consideration  from  the  appointor 
and  trustee  under  an  order  from  court,  does 
not  make  the  property  assets  of  the  ap- 
pointor's estate  and  liable  in  equity  for  her 
debts.  Patterson  v.  Lawrence,  83  Ga.  703,  10 
S.  E.  355,  *'»7:  143 

4.  Property  disposed  of  by  will,  under  a 
power  of  appointment,  cannot  be  held  liable 
for  the  appointor's  debts,  even  if  it  other- 
wise might  be,  unless  the  appointor's  assets 
are  insufficient  to  pay  such  debts.  Id. 


II.  Execution. 

Liability  for  Api>ointor's  Debts  after  Exe- 
cution, see  supra,  3,  4. 

Law  Governing,  see  Conflict  of  Laws,  279, 
31(i,  317. 

Determination  of  Intermediate  Estate  by 
Nonexercise  of,  see  Descent  and  Distri- 
bution, 59. 

By  Married  Woman,  see  Husband  and  Wife, 
37,  38. 

By  Life  Tenant,  see  Life  Tenants,  22. 

Failure  of  Life  Tenant  to  Execute,  see  Life 
Tenants,  26. 

Violation  of  Rule  against  Perpetuities  in, 
see  Perpetuities,  21-28. 

Partial  Invalidity  of,  see  Perpetuities,  7,  8. 

For  Editorial  Notes,  see  infra.  III. 

5.  An  intent  to  execute  a  power  of  ap- 
pointment does  not  appear  in  a  will  which 
makes  no  reference  to  the  power,  although 
the  bequests  somewhat  exceed  the  amount 
of  the  testator's  estate,  and  his  relations 
with  tlic  donor  are  so  intimate  as  to  raise 
a  presumption  that  he  knew  of  the  power. 
Cot  ting  v.  DeSartiges,  17  R.  I.  668,  24  Atl. 
530,  16:  367 

6.  Life  estates  created  by  appointment 
under  a  power  created  by  a  will  which  set 
aside  certain  property  to  be  held  in  trust 
for  the  donee  of  the  power  during  life,  and 
after  her  death  for  such  persons  as  she  shall 
appoint,  are  legal,  and  not  equitable, 
estates,  where  no  active  duties  are  imposed 
upon  the  trustees  after  the  appointees  be- 
come entitled  to  the  property.  Graliam  v. 
Whitridge,  99  Md.  290,  .58  Atl.  36,       66:  408 

7.  In  case  of  failure  of  remainders  at- 
tempted to  be  created  by  the  donee  of  a 
|)ower  because  they  violate  the  rule  against 
perpetuities,  the  qetate  represented  by  them 
will  be  distributed  according  to  the  pro- 
visions of  the  will  of  the  donor  of  the 
power  where  it  actempts  to  dispose  of  the 
estate  in  case  the  power  is  not  exerci.sed. 

Id. 


Time  for. 

See  also  WilLs,  435. 

8.  No  limitation  of  time  is  imposed  upon 
a  power  in  the  nature  of  a  trust,  not  limited 
in  terms,  unless  the  rule  against  perpetui- 
ties is  involved,  or  the  power  is  controlled 
by  an  inherent  quality  in  the  nature  of  the 
trust  or  in  the  object  for  which  the  power 
was  granted.  Morse  v.  Hackensack  Sav. 
Bank  (N.  J.  Err.  &  App.)  47  N.  J.  Kq.  279, 
20  Atl.  961,  12:  (i2 

9.  A  power,  not  coupled  with  an  interest, 
to  convey  a  right  to  use  a  private  alley  laid 
out  entirely  on  land  of  the  donor  of  the 
power,  cannot  be  exercised  after  the  donor 
has  parted  with  his  title  to  the  land  upon 
whicli  the  alley  is  situated.  Fisher  v.  Fair, 
34  S.  C.  203,  13  S.  E.  470,  14:  333 
Mode  of. 

10.  Authority  to  execute  a  power  by  will 
is  exclusive  of  its  execution  in  any  other 
manner.  Ruggles  v.  Tvson,  104  Wis.  500,  79 
N.  W.  766,  81  N.  W.  367,  48:  809 

11.  A  power  to  appoint  by  will,  conferred 
on  a  life  tenant,  does  not  empower  him  to 
devise  the  land  for  the  payment  of  his  own 
debts.  Balls  v.  Dampman,  69  Md.  390,  16 
Atl.  16,  1 :  545 

12.  A  general  disposition  of  his  estate, 
real  and  personal,  of  whatever  kind  and 
wherever  situated,  without  any  reference  to 
a  power  of  appointment  created  by  the  will 
of  another,  or  intent  to  indicate  an  inten- 
tion to  execute  the  power,  is  not,  in  the  ab- 
sence of  statute,  a  sufficient  execution  of  a 
power  to  direct  and  appoint  in  what  man- 
ner a  fimd  established  by  the  other  will 
shall  be  distributed.  Lane  v.  Lane,  4  Penn. 
(Del.)  ?A\8,  55  Atl.  184,  64:  849 

13.  A  power  permitting  one  to  grant  and 
convey  real  estate  in  fee,  in  such  parts  or 
shares  as  the  appointee  shall  by  her  will 
direct,  will  authorize  her  to  create  trust 
estates  for  life  Avith  remainder  over.  Re 
Lawrence's  Estate,  136  Pa.  354,  20  Atl.  521, 

11:  85 

14.  Where  an  estate  is  devised  to  one  for 
life,  with  power  to  "sell  and  convey  the 
same  by  deed  (part  or  all  of  it),  the  pro- 
ceeds to  be  used  for  the  devisee's  comfort 
and  otherwise  as  he  may  think  proper,"  the 
power  may  be  exercised  by  the  execution  of 
a  mortgage.  Kent  v.  Morrison,  153  Mass. 
137,  26  N.  E.  427,  10:  756 

15.  One  to  whom  property  is  devised  on 
trust  "for  such  person  or  persons,  and  use 
or  uses,  as  he  shall  by  deed  or  will  appoint," 
has  a  general  power  of  appointment,  which 
will  authorize  him  to  mortgage  the  proper- 
ty. Hicks  v.  Ward,  107  N.  C.  392,  12  S.  E. 
318,  10:  821 

16.  The  execution  of  a  mortgage,  with  a 
limitation  of  the  overplus  after  satisfying 
the  debt  secured  to  the  mortgagor  and  his 
right  heirs  upon  property  in  regard  to 
which  the  mortgagor  has  a  general  power  to 
appoint  the  persons  who  shall  take  the  fee 
and  the  uses  to  which  it  shall  be  applied, 
will  constitute  a  complete  execution  of  the 
power  so  as  to  defeat  a  provision  in  the 
instninif^nt  creating  it,  to  the  effect  that  in 
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MBTKRKKD   STOCK. 
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As  Gronnd  for  Annulling  Marrisfo,  se* 
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A»  6«<(ii«nd  ftvr  C9iMi|e»  of  Venwe.  wo  ycROe, 
34v  96,  38-90. 


Spo  AppMit  and  Error.  VII.  a. 


PRELmiRART  EKAMIRATIOir. 

Of  Griwinal.  «>^  Criminal  Law.  75-78. 
OnA   Erid^wf*   of   T»!9tin»oBy   at,   »o   Eri- 

dewt*.  776,  777. 
Of  P^rioaJ   CMiditioR,  m»  Di900T«ry  and 

fa*P"e<t»on,  n. 


pRELiMiiiAST  nrjiTircTioir. 

Sm  bijawHtion,  EI. 

-' ♦♦♦ 

PREMATURTTT. 
Of  A<rtioii,  «e*  AHion  or  Suit,  I.  k 

♦♦♦ 

PREMEDTTATIOir. 

By  Intoxioatod  P^r^on  Committing  Homi- 
oidy».  «"e<e  Criminal  Law,  26.  27. 

.\«  El-Mwent  of  Murder,  see  Homioide.  2.  S. 
22. 

Q«o«tion  for  .Turv  a*  to,  ?eo  Trial.  220. 

Instruction  a*  fro.  *«»  Trial.  S56-8i5«. 


PREMIFIt. 

Of  Lotin  .\ww<»»ation,  wo  Building  and  Jjamn 
Ai««>riati«n«.  Ili.  h. 

For  Indira nro,  ineo  Insxiranoe,  IIT.  li. 

Korfeiturp  of  tn<»«ran<>e  for  Nonparment  of. 
we  In<uraw>o.  TTI.  f,  2. 

Wairw  or  Bstoppel  by  Demnnd.  Accept  ano« 
and  Retention  of.  we  In««nra.nee.  V,  h, 
S,  A 

On  Bond?i ,  Apportioning  between  Ijife  Ten- 
ant and  Femaindermen,  we  Life  Ten- 
ants, 46-49. 

♦♦♦ 


PREHnXTM  IfOTK. 


Failnre  to  Allow  Credit  for.  we  Appeal  and 

Error.  1166. 
See   alw   In^nrance.   216-230.  6(»>-«06,   644, 

64«-65<>,  8SS-S60. 

♦♦♦ » 


PREPAID  STOCK. 


Of  Loan  Associations,  we  Building  and  Loan 
Associations.  5-9. 


PREROGATIVE  RIGHT. 
Of  United  States  to  Sue,  see  United  States, 
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PREROGATIVE  WRIT.  PRESERVATIVE. 


Original  Jurisdiction  of  Appellate  CJourt  to 
Grant,  Bee  Courts,  II.  a,  2. 


PRESBYTERIANS. 


Call  of  Pastor  by,  see  Religious  Societies, 
48-50. 


PRESCRIPTION. 


Title  by,  see  Adverse  Possession. 

Easements  by,  see  Easements,  II.  b. 

Burden  of  Pi-oof  as  to,  see  Evidence,  221. 

In  Right  to  Fish,  see  Fisheries,  5,  30-32. 

Establishment  of  Highway  by,  see  High- 
ways, 4-9,  18,  21. 

Acquiring  Right  to  Maintain  Nuisance  by, 
see  Nuisances,  150-155. 

Prescriptive  Rights  in  Water,  see  Waters, 
II.  k. 

Editorial  Notes. 

Acquisition  of  easement  by.     10:  484.* 
Public  easement.     11:55.* 

Creation  of  prescriptive  right  in  real  prop- 
erty.    1 :  488.* 

Right  by,  to  maintain  a  public  nuisance. 
53:  891. 

Right  by,  to  lateral  support  for  buildings. 
20:  730. 

Title  to  abandoned  highway  by.     26:  451. 

Prescriptive  right  as  to  obstruction  of 
stream,    53:  895,  903. 

Prescriptive  right  to  obstruct  navigable 
stream.     59:  79. 

Prescriptive  right  to  dam  back  water  of 
stream.     59:  838. 

Prescriptive   rights   as   to   fishing.     60:  496. 

Prescriptive  riglits  as  to  artificial  condi- 
tion of  a  body  of  water. 
50:  839. 

Prescriptive  rights  in  subterranean  waters. 
19:  94. 


PRESENCE. 


When   Offense   was    Committed   in   Officer's 

Presence,  see  Arrest,  26,  30. 
Of  Accused,  Necossitv  of,  see  Criminal  Law, 

93-95. 
At  Execution  of  Will,  see  Wills,  39-45. 


PRESENTMENT. 


Of  Note  for  Pavment,  see  Bills  and  Notes, 

IV. 
Of  Chocks,  see  Checks,  11. 
Of  Bill  to  Governor,  see  Statutes,  20-28. 
Necessity  of.  against  Accused,  see  Criminal 

Law,  79-81. 


For  Dairy  Product,  Police  Power  as  to,  see 
Constitutional  Law,  1071. 


PRESIDENT. 


Of  Corporation,  Powers  of,  see  Corporations, 
228-235. 

Of  Corporation,  Compensation  of,  see  Corpo- 
rations, 249,  250,  255,  256. 

Of  Corporation,  Liability  of,  see  Corpora- 
tions.    321. 

Of  Senate,  see  Governor,  5;  Officers,  69,  99; 
Quo  Warranto,  20. 

Of  United  States,  Electors  of,  see  Presi- 
dential Electors, 

As  to  Act  of,  through  Head  of  Department, 
see  Executive  Departments. 

Editorial   Notes. 

Of  corpor.itions ;  powers  of.     14:  356. 


PRESIDENTIAL  •ELECTORS. 

Withdrawal  of  Candidates  for,  see  Elections, 

137. 
Grouping  of  Candidates   for,  see   Elections, 

148. 
Right  to  Have     Name  Appear   More  than 

Once  on  Ballot,  see  Elections,  139. 
Title  of  Statute  as  to,  see  Statutes,  223. 

1.  A  state  legislature  has  power  to  di- 
rect that  presidential  electors  shall  be  chos- 
en by  congressional  districts,  instead  of  by 
the  state  at  large,  under  LJ.  S.  Const,  art. 
2,  §  1,  providing  that  each  state  shall  choose 
electors  "in  such  manner  as  the  legislature 
thereof  may  direct."  McPherson  v.  Black- 
er, 92  Mich.  377,  .i2  N.  W.  469,  16:  475 

2.  The  constitutional  provision  as  to  the 
manner  of  choosing  presidential  electors  is- 
not  affected  by  the  14th  and  15th  Amend- 
ments. Id. 

3.  The  invalidity  of  a  provision  as  to  the 
time  of  meeting  of  presidential  electors,  in 
a  statute  providing  for  the  clioice  of  such 
electors,  which  in  that  respect  conflicts  with 
an  act  of  Congress,  does  not  make  the  whole 
act  inoperative.  Id. 

4.  The  lack  of  any  provision  in  a  statute 
providing  for  a  choice  of  presidential  elec- 
ors  by  congressional  districts,  for  a  separate 
canvass  of  the  votes  cast  in  different  elec- 
toral districts  within  one  county,  is  not  ma- 
terial, as  the  inspectors  can  designate  the 
district  in  which  an  elector  is  voted  for.  Id. 

5.  Failure  to  provide  for  noticed  of  the 
election  of  presidential  electors  is  not  a  de- 
fect in  a  statute  providing  for  such  elec- 
tion by  congressional  districts,  where  the 
general  statutes  of  the  state  sufficiently 
provide  for  notice  cf  elections.  Id. 
Filling  vacancies 

6.  Lack  of  any  provision  for  filling  the 
vacancy   in   case   of  the   death   of   both  an 
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elector  and  an  alternate  elector  does  not 
make  a  statute  providing  for  the  election 
of  presidential  electors  by  congressional  dis- 
tricts invalid.  McPherson  v.  Blacker,  92 
Mich.  377,  52  N.  W.  4G9,  16:  475 

7.  Electors  of  President  and  Vice  Presi- 
dent are  state  officers,  although  not  named 
in  the  state  Constitution,  within  the  mean- 
ing of  Kj'.  Const.  §  152,  providing  for  filling 
vacancies  in  office  which  occur  before  an 
annual  election  at  which  the  state  oflRcers 
are  to  be  elected.  Todd  v.  Johnson,  99  Ky, 
548,  36  S.  W.  987.  33:  399 


PRESIDING  OFFICER. 


See  Parliamentary  Law,  11. 


PRESS, 

Freedom  of,  see  Constitutional  Law,  II.  d. 

Editorial  Notes. 

Constitutional  freedom  of  speech  and  of  the 
press.     32;  829. 


PRESS  ASSOCIATIONS. 

As  Trust  or  Combination,  see  Conspiracy, 

159. 
Compelling  Entry  into  Contract  to  Supply 

News,  see  Mandamus,   11,   154. 
Discrimination  by,  see  Newspaper,  4,  5. 

1.  A  right  of  eminent  domain  possessed 
by  a  press  association  under  its  original 
charter  for  the  purpose  of  establishing  tele- 
graph and  telephone  lines,  but  which  has 
never  been  exercised  and  has  been  abdicated 
by  an  amendment  to  the  charter,  is  of  no 
effect  in  determining  the  right  of  the  gov- 
ernment to  regulate  the  business.  State 
ex  rel.  Star  Pub.  Co.  v.  Associated  Press,  159 
Mo.  410.  60  S.  W.  91,  51:  151 

2.  A  by-law  of  a  press  association  pro- 
viding for  the  admission  of  new  members 
upon  the  sanction  of  a  majority  of  the 
board  of  directors,  even  if  it  could  be 
deemed  to  have  been  passed  for  the  benefit 
of  an  applicant  for  membership,  cannot  be 
enforced  by  the  courts  for  his  benefit,  where 
it  does  not  fix  the  compensation  to  be  paid 
or  the  other  terms  of  the  contract.  Id. 

3.  A  press  association  which  has  no  ex- 
clusive or  peculiar  facilities  for  the  gather- 
ing of  news,  but  which  has  numerous  com- 
petitors in  the  business  and  which  has 
been  granted  no  special  or  exclusive  right 
or  privilege  by  the  state,  cannot  be  com- 
pelled to  enter  into  a  contract  with,  or  to 
furnish  news  to.  a  newspaper  which  it  has 
refused  to  serve  In  a  town  where  it  sup- 
plies news  to  other  newspapers.  Id. 


PRESUMPTIONS. 

On  Appeal,  see    Appeal  and  Error,  VII.  d. 
In  General,  see  Evidence,  II. 
Of   Prejudicial   Error  in   Conduct   of  Jury, 
see  New  Trial,  41,  44,  84. 


PRICE  LISTS. 


To  Refresh  Memory  of  Witness,  see  Wit- 
nesses, 78. 

Editorial  Notes. 
Aa  evidence.     17:  851. 


PRICES. 

Conspiracy  to  Control,   see  Conspiracy,  II. 

Power  of  Legislature  to  Regulate,  see  Con- 
stitutional Law,  lOlG. 

Construction  of  Contract  as  to,  see  Con- 
tracts, 337-340,  346,  347. 

Evidence  of,  see  Evidence,  XI.  f. 

For  Gas,  see  Gas,  III. 

Editorial  Notes. 

Legislative  power  to  fix  prices.     33:  177. 

Effect  on  contract  of  leaving  price  indef- 
inite.    53:  288. 

Measure  of  damages  for  breach  of  contract 
on  bale  of  article  having 
no  market  price.     57:  193. 


PRIESTS. 

Acquirement  of  Voting  Residence  by  Stu- 
dents for  Priesthood,  see  Elections,  38. 

Privileged  Communications  to,  see  Evidence, 
1486. 

Libel  of,  see  Libel  and  Slander,  85. 

Bequest  to,  for  Masses,  see  Masses,  5,  6, 
9. 

Bishop  as  Employer  of,  see  Religious  Socie- 
ties, 55. 


PRIMARY  ELECTIONS. 

Judicial  Notice  as  to,  see     Evidence,  37. 
Sale  of  Liquor  on  Day  of,  see  Intoxicating 

Liquors,  141,  142. 
See  aho  Elections,  III. 


PRINCIPAL  AND  ACCESSORY. 

Place  for  Trial  of  Accessory,  see  Courts,  48. 
See  also  Criminal  Law,  I.  e. 


2458 


PRINCIPAL  AND  AGENT.  I. 


PRINCIPAL   AND  AGENT. 

I.  Tlie  Relation;  Revocation. 
11.  Agent's  Authority;  Rights  and  Liabili- 
ties  of   Principal. 
M.  In  General. 

b.  Agent's  Purchase  or  Sale  on  Cred- 

it. 

c.  Agent's  Fraud  or  Wrong. 

d.  Ratification. 

in.  Rights  and  Liabilities  of  Agent. 
IV.  Editorial  Notes. 

Adverse  Possession  by  Agent,  see  Adverse 
Possession,  11. 

Alteration  of  Instrument  by  Agent,  see  Al- 
teration of  Instruments,  7,  12-14. 

Proper  Judgment  on  Appeal  in  Joint  Action 
against,  see  Appeal  and  Error,  1175. 

Applying  Principal's  Money  on  Deposit  to 
Agent's  Overdraft,  see  Banks,  98. 

Agent  of  Bank,  see  Banks,  III. 

Discounting  Note  for  Agent,  see  Banks,  283- 
285. 

Draft  Drawn  by  Secret  Agent,  see  Bills  and 
Notes,  4,  5. 

Demandinir  Payment  of  Note  from  Agent, 
SOP  Rills  and  Notes,  168. 

Bond  for  Fidelity  of  Agent,  see  Bonds,  27- 
30. 

Discrimination  against  Agents  of  Foreign 
Partnership,  see  Constitutional  Lav?, 
369. 

Principal's  Indorsement  of  Purchase  Money 
Check  ">s  Subscription  Contract,  see 
Contracts,  214. 

Agent's  Duty  to  Reduce  Damages,  see  Dam- 
ages, 14. 

Proof  of  Agent's  Declarations,  see  Evi- 
dence, X.  e. 

Innkeeper's  Lien  on  Agent's  Samples,  see 
Innkeepers,  44. 

Agent  of  Insurance  Company,  see  Insurance, 
L  d;  IX.  §  4. 

Libelous  Communication  by  Principal  to 
Agent,  see  Libel  and  Slander,  102. 

Partnership  between  Undisclosed  Principal 
of  One  Partner  and  Other  Member  of 
Firm,  see  Partnership,  16. 

Tax  on  Debt  for  Money  Loaned  by  Nonresi- 
dent Agent,  see  Taxes,  149. 

Usury  in  Loan  by  Agent,  see  Usury,  I.  b. 

Agent  as  Witness,  see  Witnesses,  56-59. 

Death  of  Agent  as  Affecting  Testimony,  see 
Witnesses,   60. 

Cross-Exaniination  of  Agent,  see  Witnesses, 
92,  94. 

Service  on   Agent,  see     Writ  and  Process, 

31-40. 
As  to  Brokers,  see  Brokers. 

As  to  Agents  of  Corporation,  see  Corpora- 
tions, IV.  g. 

As  to  Factors,  sec  Factors. 

As  to  Peddler,  see  Peddlers. 


I.  The  Relation ;  Revocation. 

Local  Lodges  as  Agents  of  Supreme  Lodge, 
see  Benevolent  Societies,  9. 


Secretary  of  Local  Lodge  as  Agent  of  Su- 
preme Lodge,  see  Benevolent  Societies, 
6. 

Appointment  of  Other  Corporation  as,  see 
Corporations,   124. 

Husband's  Agency  for  Wife,  see  Husband 
and  Wife,  I,  b,  2,  c. 

For  Which  Party  Insurance  Agent  Acts,  se« 
Insurance,  87-92. 

Officer  at  Execution  Sale  Purchasing  Prop- 
erty as  Agent,  see  Judicial  Sale,  2. 

Railroad  Company  as  Agent  of  Government 
in  Transporting  Mail,  see  Postoffice,  11. 

Recording  Officer  as  Agent  of  Subsequent 
Purchasers,  see  Real  Property,  67. 

Railroad  Receiver  as  Agent,  see  Receivers, 
6,  7. 

Mortgagor  as  Mortgagee's  Agent,  see  Sale, 
59. 

Telegraph  Company  as  Sender's  Agent,  see 
Telegraphs,  25. 

Telegraph  Agent  as  Agent  of  One  Sending 
Telephone  Message  to  be  Sent  by  Tele- 
graph, see  Telegraphs,  56. 

Validity  of  Contract  Giving  Exclusive  Agen- 
cy, see  Contracts,  548,  549. 

Presumption  as  to  Continuance  of  Relation, 
see  Evidence,  420. 

Evidence  of  Agency,  see  Evidence,  2167. 

Sufficiency  of  Proof  of  Agencv,  see  Evidence, 
2355,  2402. 

Sale  as  Distinguished  from  Agency,  see 
Sale,  6. 

Question  for  Jury  as  to,  see  Trial,  189,  190. 

For  Editorial  Notes,  see  infra,  IV.  §  1. 

1.  If  relations  exist  which  will  constitute 
an  agency,  it  will  be  an  agency,  whether 
the  parties  understand  it  to  be,  or  not. 
Their  private  intention  will  not  affect  it. 
Bradstreet  Co.  v.  Gill,  72  Tex.  115,  9  S.  W. 
753,  2:405 

2.  One  who  received  money  from  the  own- 
er thereof  for  the  express  purpose  of  lending 
it  out  at  interest,  and  with  authority  so 
to  do,  either  general  or  limited,  and  who 
afterwards  did  lend  the  money  to  another, 
taking  therefor  a  promissory  note  payable 
to  such  owner,  is  to  be  regarded  as  his 
agent,  although  the  borrower,  at  the  time 
of  executing  the  note  or  subsequently,  signed 
a  paper  purporting  to  constitute  the  person 
with  whom  he  dealt  in  the  transaction  his 
agent  to  obtain  the  loan.  Clarke  v.  Havard, 
111.  Ga.  242,  36  S.  E.  837,  51:  499 

3.  A  license,  and  not  an  agency,  is  cre- 
ated by  autliorit}'  to  publish  a  copyrighted 
article  in  a  newspaper  upon  the  express  con- 
dition that  it  shall  be  accompanied  by  a 
proper  notice  of  copyright.  American  Press 
Asso.  V.  Dailv  Storv  Pub.  Co.  57  C.  C.  A. 
70,  120  Fed.  "766,  *  66:  444 
Revocation. 

Of  Broker's  Authority,  see  Brokers,  34-37. 
By  Principal's  Death,  see  Deeds,  13. 
Question  for  Jury  as  to  Notice  of,  see  Trial, 
224. 

4.  A  recorded  power  of  attorney  to  con- 
vey land  is  not  revoked  by  an  unrecorded 
conveyance  of  the  land  by  the  principal,  so 
as  to  defeat  titles  subsequently  acquired  in 
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good  faith  from  the  attorney.  Gratz  v.  Land 
&  R.  IniT.rov.  Co.  27  C.  C.  A.  305,  53  U.  S. 
App.  AUi),  82  Fed.  381,  40:  393 

5.  A  power  of  attorney  to  enable  an  ad- 
ministrator to  collect  the  amount  due  on 
life  insurance  certificates  which  have  been 
■equitably  assigned  to  him  is  coupled  with 
an  interest,  so  as  to  be  irrevocable.  Su- 
preme Assembly  R.  S.  of  G.  F.  v.  Campbell, 
17  R.  I.  402,  22  Atl.  307,  13:  601 

6.  A  written  contract  creating  a  commer- 
•cial  agency  for  one  year  at  a  fixed  compen- 
sation for  services,  wharfage,  storage,  etc., 
having  been  renewed  expressly?  for  the  next 
year,  and  the  agency  continued  for  several 
successive  years  thereafter  in  conformity 
to  the  contract,  there  is  a  tacit  renewal 
from  year  to  year,  and  the  agency  cannot  be 
revoked  so  as  to  deprive  the  agent  of  his 
monthly  compensation  for  an  unexpired  por- 
tion of  the  year  which  has  been  begtm. 
Standard  OifCo.  v.  Gilbert,  84  Ga.  714,  11 
S.   E.   491,  8:  410 

7.  The  death  of  the  employer  terminates 
the  right  of  his  clerk  to  deliver  securities 
under  instructions  to  deliver  them  to  a 
creditor  as  a  pledge.  Re  Lanaux's  Succes- 
sion, 46  La.  Ana.  1036,  15  So.  708,        25:  577 


n.  Agent's  Authority;   Rights  and  Liabili- 
ties  of   Principal. 

a.  In  General. 

Powers  of  Agent  of  Bank,  see  Banks,  in. 
b. 

Power  of  Carrier's  Agent,  see  Carriers,  14, 
15,  742-745. 

Authority  of  Shipper's  Agent  to  Assent 
to  Limitation  of  Carrier's  Liability,  see 
Carriers.  822,  823. 

Authority  of  Corporate  Agent,  see  Corpora- 
tions, IV.  g,  2. 

Authority  of  Factor,  see  Factors,  9-14. 

Authority'  of  Wife  Acting  as  Husband's 
Agent,  see  Husband  and  Wife,  2,  7. 

Power  of  Insurance  Agent,  see  Insurance, 
93-107. 

Power  of  Agent  to  Bind  Insured,  see  Insur- 
ance, 594. 

Insurance  Agent  Insuring  His  Own  Proper- 
ty, see  insurance,  200-202,  214-215. 

Imputing  Agent's  Knowledge  to  Insurance 
Compan}',  see  Insurance,  765-772. 

Power  of  Insurance  Agent  to  Estop  Com- 
pany, see  Insurance,  V.  b,  3. 

Estoppel  of  Insurance  Company  by  Agent's 
Mistake,  Negligence,  or  Fraud,  see  In- 
surance, V.  1),  4. 

Estoppel  of  Insurance  Company  by  Agent's 
Knowledge  when  Issuing  or  Delivering 
i'olicy,  see  Insurance,  V.  b,  5,  c. 

Power  to  Dedicate  Land,  see  Dedication,  35. 

Delivery  of  Deed  to  Grantor's  Agent,  see 
Deeds,  22. 

Estoppel  of  Principal  bv  Acts  of  Agent,  see 
Estoppel,    293,    294. 

Estoppel  to  Deny  Agency,  see  Estoppel,  139. 

Estoppel  to  Deny  Agent's  Authority,  see 
Estoppel,  227,  232. 


Estoppel  to  Deny  Validity  of  Agent's  Act, 

see  Estoppel,  269. 
Presumption    and    Burden   of    Proof    as   to 

Authority  of,  see  Evidence,  282,  284. 
Presumption     of     Principal's     Title     from 

Agent's  Possession,  see  Evidence,  727. 
Parol  Evidence  of  Signing  Memorandum  as 

Agent  for  Purchaser,  see  Evidence,  1236. 
Evidence  of  Authority,  see  Evidence,  XI.  x. 
Evidence   of  Acts   of   Agent,   see   Evidence, 

2072. 
Admission  of     Agent,    see      Evidence,  1463, 

1464. 
Agent's  Assent  to  Independent  Contractor's 

Act   as   Affecting  Principal's   Liability, 

see  Highways,  323. 
Liability  for  Sale  of  Liquor  by  Agent,  see 

Intoxicating  Liquors,  III.  b,  c. 
Effect  of  Agent's  Holding  Over,  see  Land- 
lord and  Tenant,  55. 
Renewal  of  Lease  by  Agent,  see  Landlord 

and  Tenant.  49. 
Imputing   Agent's   Knowledge  to  Principal, 

see  Notice,  II.  a. 
Necessity    of   Pleading  Lack   of  Authority, 

see  Pleading,  481. 
Principal's    Right    of    Action    on    Contract 

Made  by  Agent,  see  Parties,  52. 
Agent's  Right  to  Maintain  Action,  see  Par- 
tics,  43-45,  102. 
Authority  to  Receive     Payment,  see  Pay- 

n-ent,   27-35. 
Authority   to   Make  Affidavit  to  Plea,  see 

Pleading,  20. 
Agreement   to    Deliver   Telephone   Message, 

see  Telephones,  26. 
See  also  Syndicate,  6. 
For  Editorial  Notes,  see  infra,  IV.  §§  2-7. 

8.  A  principal  is  not  bound  by  any  act  of 
his  agent  which  is  not  within  the  scope  of 
the  authority  of  the  latter.  Merchants'  & 
M.  Nat.  Bank  v.  Ohio  Valley  Furniture  Co. 
57  W.  Va.  625,  50  S.  E.  880,  70:  3J2 

9.  A  person  who,  although  he  has  no 
knowledge  or  notice  on  the  subject  of  the 
agency  of  one  with  whom  he  has  dealings, 
relies  on  the  mere  representations  of  such 
person,  who  exhibits  no  written  authority, 
that  he  is  the  resident  agent  and  manager 
of  a  foreign  corporation,  cannot  hold  that 
corporation  liable,  where  it  had  at  the  time 
no  notice  of,  and  had  not  recognized  or 
adopted,  the  dealings  in  its  name,  and  the 
agency  did  not  in  fact  exist,  or,  having  been 
created,  was  not  to  take  effect  until  a  fu- 
ture time.  Rathburn  v.  Snow,  123  N.  Y. 
343.  25  N.  E.  379,  10:  355 

10.  By-laws  of  business  corporations  are, 
as  to  third  persons  having  no  knowledge  of 
them,  of  no  force  as  limitations  per  se  of 
an  agent's  authority,  which,  except  for  the 
by-laws,  would  be  construed  as  within  the 
apparent  scope  of  the  agency.  Id. 

11.  One  dealing  with  a  special  agent  does 
so  at  his  peril.  He  must  be  careful  to  see 
that  the  agent's  authority  covers  the  act 
he  does.  Dyer  v.  Duffy,  39  W.  Va.  148,  19 
S.  E.  540,  24:  33!> 

12.  The  appointment  of  an  ageht  by  words 
jrt  vrfTsenii,  but  having  reference  to  a  busi- 
ness   to   be   entered   upon    at    some   futun* 
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time,  confers  no  authority  on  the  agent  in 
the  interim  to  bind  the  principal,  although 
the  appointment  does  not  state  that  the 
agency  is  not  to  become  effective  until  a 
future  time.  Rathbum  v.  Snow,  123  N.  Y. 
343,  25  N.   E.   379,  10:  355 

13.  Agencies  representing  a  church  com- 
mittee for  the  express  purpose  of  enforcing 
subscriptions  have  no  authority  to  vary  the 
terms  of  the  contract  of  a  subscriber. 
Rogers  v.  Gallowav  Female  College,  64  Ark. 
627,  44   S.   W.  454,  39:  636 

14.  A  common  drayman  employed  not 
merely  to  haul  powder  to  a  railroad  depot, 
but  to  ship  it  to  destination,  has  authority 
to  make  a  special  contract  of  shipment  ex- 
empting the  carrier  from  liability  for  loss 
by  fire.  California  Powder  Works  v.  Atlan- 
tic &  P.  R.  Co.  113  Cal.  329,  45  Pac.   691, 

36:  648 

15.  A  local  agent  of  a  telegraph  company, 
intrusted  with  the  duty  and  responsibility 
of  getting  up  all  possible  information  with 
respect  to  claims  for  damages  because  of 
breach  of  contract  to  transmit  messages,  has 
power  to  bind  the  company  by  a  waiver  of 
a  condition  as  to  time  within  which  the 
claim  must  be  presented.  Hays  v.  Western 
U.  Teleg.  Co.  70  S.  C.   16,  48  S.   E.  608, 

67 :  481 

16.  A  creditor  who  has  made  another  his 
agent  for  the  purpose  of  delivering  evi- 
dences of  debt  to  the  debtor  in  considera- 
tion of  a  transfer  of  property  is  not  affected 
by  unauthorized  representations  made  by 
the  agent  before  he  became  such,  to  induce 
a  rival  creditor  to  release  an  assignment  of 
the  debtor's  property,  that  the  creditor  had 
agreed  to  compromise  his  claim  for  much 
less  than  he  sought  to  use  it  for  in  the  pur- 
chase of  the  propertv.  Feder  v.  Ervin 
(Tenn.  Ch.  App.)  38  S."^  W.  446,  36:  335 

17-18.  The  holder  of  a  promissory  note, 
taken  for  him  of  the  make  by  an  agent  up- 
on a  condition  not  disclosed  to  such  holder 
and  outside  the  scope  of  the  agency,  cannot 
repudiate  the  condition  and  insist  upon 
holding  and  enforcing  the  note.  He  is  bound, 
if  he  does  not  intend  to  abide  by  such  con- 
dition, to  restore  or  offer  to  restore  the 
note  within  a  reasonable  time  after  dis- 
covering the  facts.  Andrews  v.  Robertson, 
111   Wis.  334,  87  N.  W.   190,  54:  673 

Authority  to  sell. 
Of  Factor,  see  Factors,  10-13. 
For  Editorial  Notes,  see  infra,  IV.  §  3. 

19.  General  authority  of  an  agent  to  sell 
a  horse  is  not  destroyed  because  of  the  un- 
lawfulness of  the  act  by  an  attempt  to  ex- 
ercise it  on  Sunday,  so  as  to  entitle  the 
principal  to  repudiate  the  sale  if  consum- 
mated, and  recover  possession  of  the  animal. 
Rickards  v.  Rickards,  98  Md.  136,  56  Atl. 
397,  63:  724 

20.  Authority  to  sell  a  j'aeht  does  not  in- 
clude authority  to  sell  a  naphtha  launch 
used  as  its  tender,  which  caimot  be  carried 
by  tlie  yacht,  and  does  not  accompany  it 
on  its  trips  and  vovages.  Forrest  v.  Van- 
derbilt,  46  C.  C.  611,  107  Fed.  734. 

52:  473 


Power  of  attorney. 

Effect  of  Incorporating,  in  Note,  see  Bills 
and  Notes,  54. 

To  Accept  Service  of  Process,  see  Constitu- 
tional Law,  1190. 

By  Wife  to  Mortgage  Homestead,  see  Home- 
stead, 52. 

To  Confess  Judgment,  see  Judgment,  I.  b. 

Power  of  Partner  to  Execute  Warrant  of 
Attorney,   see   Partnership,   25. 

Effect  of,  on  Right  to  Serve  Insurance 
Agent,  see  Writ  and  Process,  36. 

See  also  supra,  4,  5;   infra,  47. 

21.  Under  a  power  of  attorney  to  sell  or 
convey,  a  conveyance  made  without  con- 
sideration is  a  mere  nullitv.  Randall  v. 
Duff,  79  Cal.  115,  21   Pac.  610,  3:  754 

22.  A  power  of  attorney  authorizing  one 
to  collect,  receive,  and  receipt  for  all  lega- 
cies, moneys,  and  property  coming  to  cer- 
tain persons  from  a  decedent's  estate,  will 
not  authorize  him  to  acquiesce  in  the  turn- 
ing over  of  the  funds  and  management  of 
the  estate  by  one  executor  to  his  coexecu- 
tor,  so  as  to  relieve  such  executor  from  lia- 
bility for  such  coexecutor's  mismanagement. 
Re  Osborn's  Estate,  87  Cal.  1,  25  Pac.  1, 

11:  264 

23.  A  power  to  mortgage  land  is  not  in- 
cluded in  a  power  of  attorney  to  sell  and 
convey,  uncoupled  with  any  interest  in  the 
land  or  the  fund.  Campbell  v.  Foster  Home 
Asso.   163   Pa.   609,   30  Atl.  222,  26:  117 

24.  Power  to  convey  land  is  not  included 
in  a  power  of  attorney  to  demand  and  re- 
ceive real  and  personal  estate  and  prose- 
cute suits,  and  to  perform  all  and  every  act 
and  thing  whatsoever  requisite  and  neces- 
sary to  be  done  in  and  about  the  premises. 
Hotchkiss  V.  Middlekauf,  96  Va.  649,  32 
S.  E.  36,  43:  808 

25.  A  strict  construction  will  not  be 
placed  upon  a  power  of  attorney  to  convey 
an  interest  in  land  after  the  lapse  of  many 
years,  the  effect  of  which  would  be  to  op- 
pose the  clear  intent  of  the  parties  and  de- 
vest titles  acquired  in  good  faith  under  it. 
Gratz  V.  Land  &  R.  Imorov.  Co.  27  C  C.  A. 
305,   53   U.    S.   App.   499,   82  Fed.   381, 

40:  393 

26.  A  proposal  of  sale  made  under  a  pow- 
er of  attorney  limited  to  a  reasonable  time 
must  be  accepted  within  a  reasonable  time 
from  the  date  of  the  power.  Dyer  v.  Duffy, 
39  W.  Va.  148,  19  S.  E.  540,  24:  339 

27.  A  description  of  lots  by  reference  to 
the  streets  and  the  city  in  which  they  are 
located  and  the  name  of  the  owner  sufficient- 
ly identifies  them  for  the  purposes  of  the 
statute  of  frauds  requiring  a  power  of  at- 
torne\-  to  sell  lands  to  be  evidenced  by  a 
memorandum  in  writing  identifying  the 
projjerty,  in  connection  with  evidence  that 
the  principal  owned  no  other  property  in 
the  citv.  White  v.  Breen,  106  Ala.  159,  19 
So.    59,"  32:  127 

28.  One  attempting  to  deal  with  a  princi- 
pal through  his  agent,  without  any  knowl- 
edge that  tlic  agent  possesses  a  power  of 
attorney,  cannot  rely  upon  any  authority 
given  by  it  to  estop  the  principal  from  re- 
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pudiating  the  transaction  as  not  within 
the  authority  actiiallv  given.  Fay  v. 
Slaughter,   194   111.   1.57,  62  N.   E.   592, 

56:  564 
Sale  of  land. 
Deed    Executed    bj'    Agent    in    Principal's 

Presence,  see  Contracts,  211. 
By  Corporation  as  Agent,  see  Corporations, 

96. 

29.  Showing  land  to  a  prospective  pur- 
chaser is  a  mere  executive  or  ministerial 
act  which  an  agent  for  the  sale  thereof  may 
employ  another  to  perform.  ^cKinnon  v. 
Vollmar,  75  Wis.  82,  43  N.  W.  800,     6:  121 

30.  An  agent  appointed  by  parol  to  sell 
land  cannot  receive  purchase  money  unless 
so  authorized  bv  his  power.  Dyer  v.  Duffy, 
39  W.  Va.  148,*  19  S.  E.  540,  24:  339 

31.  The  simple  transfer  to  a  third  person 
of  a  writing  by  which  one  is  empowered  to 
sell  land,  implying  a  cash  sale,  without  any 
payment  of  purchase  money,  is  not  a  sale. 

Id. 

Indorsement  of  commercial  paper. 

Rights  of  Purchaser  of  Negotiable  Paper 
from  Agent,  see  Bills  and  Notes,  248, 
249. 

Rights  of  Bona  Fide  Purchaser  of  Note 
Wrongfullj'  Delivered  by  Agent,  see 
Bills  and  Notes,  197. 

Power  of  Corporate  Agent  as  to,  see  Cor- 
porations, 226. 

Burden  of  Proof  as  to,  see  Evidence,  282. 

See  also  infra,  64. 

For  Editorial  Notes,  see  infra,  IV.  §  2. 

32.  Giving  an  agent  authority  to  indorse 
and  sign  checks  in  the  name  of  the  princi- 
pal is  not  unlawful.  Fay  v.  Slaughter,  194 
111.  157,  62  N.  E.  592,  56:  564 

33.  Authority  given  to  an  agent  to  in- 
dorse for  deposit  checks  received  for  his 
principal  will  not  bind  the  principal  to  re- 
store the  value  of  checks  received  by  the 
agent  from  a  third  person  for  stock  of  the 
principal  upon  which  he  had  forged  trans- 
fers after  he  had  indorsed  the  checks  for  de- 
posit in  the  principal's  account  and  checked 
out  their  amount  and  applied  it  to  his  own 
use.  Id. 

•34.  Giving  an  agent  whom  there  is  no 
reason  to  suspect  of  dishonesty  authority 
to  the  order  of  his  principal,  cannot  imply 
the  principal  is  not  negligence,  so  as  to 
charge  the  principal  with  losses  inflicted 
on  third  persons  through  the  exercise  of 
such  authority,  where  the  same  custom  is 
largely  followed  by  the  business  community. 

Id. 

35.  A  superintendent  of  a  mill,  with  au- 
thority to  manage  the  running  of  it,  has  no 
implied  authority  to  indorse  commercial 
paper  given  in  payment  of  mill  accounts, 
where  such  power  is  not  necessary  to  the 
performance  of  the  duties  imposed  on  him, 
and  he  is  not  accustomed  to  perform  acts  of 
a  siniilar  nature.  Jackson  Paper  Mfg.  Co. 
V.  Commercial  Nat.  Bank,  199  111.  151.  65  N. 
E.  130,  59:  657 

36.  A  drummer  or  commercial  traveler 
has  no  imi)lied  authority  to  indorse  checks 
in  th'i  name  of  his  principal  because  he  has 


power  to  collect  accounts  and  receive  money 
and  checks  payable  to  his  principal.  Jack- 
son V.  McMinnville  Nat.  Bank,  92  Tenn.  154, 
20  S.  W.  802,  18:  663 

37.  One  purchasing  from  an  agent,  upon 
his  indorsement,  commercial  paper  payable 
to  the  order  of  his  principal,  cannot  imply 
authority  to  make  the  indorsement  from  the 
facts  that  be  has  seen  the  agent  in  charge 
of  the  principal's  mill,  engaged  in  the 
management  of  his  business,  opening  mail, 
giving  orders  to  employees,  and  counter- 
signing checks  drawn  by  the  principal  for 
supplies.  Jackson  Paper  Mfg.  Co.  v.  Com- 
mercial Nat.  Bank,  199  111.  151,  65  N.  E.  136, 

59:  657 

38.  Rightful  possession  by  an  agent  of  a 
check  payable  to  his  principal  gives  no  au- 
thority to  indorse  and  transfer  title  to  it. 

Id. 

39.  The  drawee  of  a  check,  having  notice 
of  the  agency  of  the  indovser  by  the  form  of 
his  signature,  is  bound  to  take  notice  of  the 
limitations  upon  his  authority.  Id. 
Employment  of  physician. 

Servant's  Authority  to  Employ,  see  Master 

and  Servant,  7,  8. 
For  Editorial  Notes,  see  infra,  IV.  §  4. 

40.  Power  to  employ  a  physician  and 
surgeon  for  a  person  injured  by  a  street  car 
is  included  in  the  authority  given  to  an 
agent  of  the  street  car  company  in  case  of 
accident  "to  see  that  those  injured  are 
taken  somewhere  where  medical  aid  can  be 
given."  Hanscom  v.  Minneapolis  Street  R. 
Co.  63  Minn*  119,  54  N.  W.  944,  20:  695 

41.  A  conductor  who  has  procured  or  con- 
sented to  the  attendance  of  a  competent  sur- 
geon upon  an  injured  brakeman  cannot  bind 
the  company  by  engaging  additional 
surgeons.  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Smith,  121  Ind.  353,  22  N.  E.  775,        6:  320 

42.  A  physician  and  surgeon  who,  at  the 
request  of  the  general  superintendent  of  a 
railroad,  renders  professional  services  to  per- 
sons injjired  by  the  company's  trains,  in 
ignorance  of  the  fact  that  the  superinten- 
dent has  no  authority  to  contract  for  such 
services.,  may  recover  therefor  from  the 
company;  and  the  facts  that  the  right  to 
employ  physicians  and  surgeons  in  such 
cases  is  vested  in  another  officer,  and  that 
the  company  is  not  liable  for  the  injuries 
which  he  was  summoned  to  attend,  are  im- 
material, since  no  inquiry  was  necessary  in 
regard  to  such  matters.  Cincinnati,  I.  St.  L. 
&  C.  R.  Co.  V.  Davis,  126  Ind.  99,  25  N.  E. 
878,  9:  503 

b.  Agent's  Purchase  or  Sale  on  Credit. 

Liability     for     Subagent's     Act,    see    Com- 
mercial Agencies,  1. 
Purchase  on  credit  generally. 

43.  If  an  agent  is  put  forward  to  conduct 
a  separate  business  in  his  own  name,  but 
with  the  property  and  for  the  benefit  of  his 
principal,  the  latter  cannot  escape  liability 
for  the  purchase  price  of  goods  by  secret 
limitation    upon    the    agent's    authority    to 
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purchase.     Hubbard  v.  Tenbrook,    124    Pa. 
291,  16  Atl.  817,  2:  823 

44.  An  agent  placed  in  charge  of  a  retail 
store  to  conduct  the  business,  with  express 
authority  to  use  money  especially  deposited 
for  that  purpose,  and  the  cash  receipts  of 
the  business  in  purchasing  goods,  is  a  gen- 
eral agent  in  conducting  the  business  of  the 
store,  with  special  powers  to  purchase,  and 
cannot  bind  the  principal  bv  a  purchase  on 
credit.  Wheeler  v.  McGuire,  86  Ala.  398,  5 
So.  19G,  2:  808 
Undisclosed  agency. 

See  also  infra,  99. 

45.  Where  an  agent  authoTized  by  a 
principal  to  purchase  supplies  for  the  use  of 
the  principal,  and  instructed  to  purchase 
only  for  cash,  purchases  in  his  own  name, 
upon  credit,  of  a  seller  who  supposes  the 
agent  to  be  buying  for  himself  only,  and  the 
principal  pays  or  settles  with  the  agent  for 
the  supplies  in  good  faith,  supposing  that 
the  agent  of  an  undisclosed  principal  can, 
upon  his  personal  credit,  he  is  not  liable 
over  again  to  the  seller  for  the  rrice  of  the 
supplies.    Fradley  v.  Hvland,  37  Fed.  49, 

2:  749 

46.  The  rule  that  a  seller  who  deals  with 
the  agent  of  an  undisclosed  principal  can, 
upon  discovering  the  principal,  resort  to  the 
latter  for  payment,  unless  by  his  conduct 
he  has  led  the  principal  in  the  meanwhile 
to  pay  or  settle  with  the  agent,  does  not 
apply  to  a  case  in  which  the  agent  bought 
contrary  to  his  instructions,  and  the  seller 
gave  credit  to  the  agent  supposing  him  to 
be  the  only  principal,  and  the  principal  has 
in  the  mean  time  paid  the  agent.  Id. 
Sale  on  credit. 

47.  A  power  of  attorney  merely  to  sell 
land  implies  that  the  agent  shall  sell  for 
cash,  and  he  cannot  sell  on  credit  in  the  ab- 
sence of  authority  contained  in  such  power 
of  attorney.  Dyer  v.  Duffy,  39  W.  Va.  148, 
19  S.  E.  540,  24:  339 

4S.  One  purchasing  a  piano  from  an  agent 
is  bound  to  take  notice  that,  unless  it  is  ex- 
pressly given,  the  agent  has  no  authority  to 
take  a  note  for  the  purchase  price  payable 
to  himself,  and  that  no  title  can  be  acquired 
to  the  instr\iment  in  exchange  for  such  note 
unless  the  transaction  is  ratified  by  the 
principal,  or  a  custom  to  take  such  notes 
is  .shown.  Baldwin  v.  Tucker,  112  Ky.  282, 
C5  S.  W.  841.  57:  451 

c.  Agent's  Fraud  or  Wrong. 

Private  Interest  of  Officer  in  Contract 
Entered  into,  see  Contracts,  508-514. 

Aid  to  Prinoi[)al  against  Agent  Taking  Part 
in  Unconscionable  Contract,  see  Con- 
tracfs.  030. 

Agent's  Ownership  of  Corporate  Stock  as 
against  Principal's  Interest,  see  Corpo- 
rations, 353,  354. 

Mitigation  of  Damages  against  Principal 
for,  see  Damages,  664. 

Liability  for  False  Imprisonment  by  Agent, 
see  False  Imprisonment,   13-20. 


Liability  for  Gambling  Conducted  by  Agent, 

see  Gaming,  10. 
Imputing  Notice  of,  to  Principal,  see  Notice,. 

40-r.O. 
Payment  of  Agent's  Debt  with  Principal's- 

Money,  see  Payment,  21,  22. 
Right  to  Setoff  for  Amount  Paid  to  Agent, 

see  Set-Off  and  Counterclaim,  4. 
See  also  Proximate  Cause*   133;    Syndicate,. 

3-5. 
For  Editorial  Notes,  see  infra,  IV.  §  6. 

49.  Naked  power  to  do  acts  for  another 
negatives  all  authority  on  the  part  of  the 
agent  to  act  in  reference  to  the  principal'* 
business  for  the  benefit  of  anyone  other 
than  the  principal.  Merchants'  &  M.  Nat. 
Bank  v.  Ohio  Valley  Furniture  Co.  57  W. 
Va.  625,  50  S.  E.  880,  70-  312- 

50.  Every  agency  is  subject  to  the  legal 
limitation  that  it  cannot  be  used  for  the 
benefit  of  the  agent  himself,  or  of  any  per- 
son other  than  the  principal,  in  the  absence- 
of  an  agreement  that  it  may  be  so  used; 
and,  as  this  is  matter  of  law,  and  not  of 
fact,  all  persons  must  take  notice  of  it.     Id. 

51.  By  perverting  his  powers  to  his  own 
personal  ends  and  purposes,  an  agent  acts 
in  excess  of  his  authority;  and  persons  who 
knowingly  participate  in  such  act  of  perver- 
sion— as,  by  purchasing  the  principal's  prop- 
erty with  knowledge  that  the  agent  intend* 
to  convert  the  proceeds  to  his  own  use — are- 
not  protected  by  the  authority  conferred 
upon  the  agent.  Id. 

52.  Corrupt  or  fraudulent  practices  of  am 
agent  in  obtaining  a  contract,  although  not 
known  to  the  principal,  taint  the  contract 
and  prevent  its  enforcement  by  the  princi- 
pal. Honaker  v.  Pocatalico  Dist.  Bd.  of  Edu. 
42  W.  Va.  170,  24  S.  E.  544,  32:413; 

53.  A  principal  is  bound  by  and  responsi- 
ble for  the  representations  and  conceal- 
ments made  by  an  agent  in  the  line  andl 
within  the  scope  of  his  employment.  Balti- 
more Trust  &  G.  Co.  V.  Hambleton,  84  Md. 
456,  36  Atl.  597,  40:21(> 

54.  The  owner  of  a  theater  cannot  be  held 
liable  for  the  unauthorized  acts  of  his  man- 
ager in  obstructing  the  service  of  process 
upon  an  actor  emnloved  in  the  theater. 
Paulton  v.  Keith,  23  R.  I.  164,  94  Atl.  635, 

.54:  670 

55.  A  principal  will  not  be  allowed  to- 
profit  by  the  fraud  of  his  agent:  and  if  he, 
although  ignorant  of  the  fraud,  adopts  a 
fraudulent  contract  made  in  his  behalf,  he 
must  make  compensation  for  it.  Mayer  v. 
Dean,  115  N.  Y."55fi,  22  N.  E.  2G1,       5:  540 

56.  That  a  person  might  possibly  have 
profited  by  the  fraudulent  representation* 
of  his  agent,  made  outside  the  scope  of  hi* 
authority,  does  not  render  him  responsible 
for  them  if  he  in  fact  did  not  do  so.  Taylor 
V.  Commercial  Bank,  174  N.  Y.  181,  66  N.  E. 
726,  62:  783- 

57.  One  through  whose  bank  account  his 
agent  passes  money  obtained  by  fraud  is- 
not  liable  for  it  as  for  money  had  and  re- 
ceived to  the  u.«e  of  the  one  from  whom 
it  was  obtained,  in  the  absence  of  anything 
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to  show  that  he  ratified  the  transaction,  or 
that  the  money  went  to  his  benefit,  or  was 
used  by  or  for  hira.  Fay  v.  Slaughter,  194 
III.  157,  62  N.  E.  592,  56:  564 

58.  An  agent  is  guilty  of  a  fraud  which 
may  be  repudiated  by  his  principal  when 
without  the  latter's  knowledge  he  loans  his 
money  to  his  own  debtor,  receiving  a  large 
part  of  the  proceeds  in  payment  of  a  deed 
of  trust  held  bv  him.  Dorrah  v.  Hill,  73 
Miss.  787,  19  So.' 961,  32:  631 

59.  On  the  embezzlement  of  the  surplus 
money  received  on  a  mortgage  after  paying 
off  prior  encumbrances,  by  a  person  em- 
ployed by  the  mortgagor  lo  procure  the 
money  and  pay  off  such  encumbrances,  and 
who  was  also  the  agent  of  the  lender  for 
the  purpose  of  examining  the  property,  title, 
etc.,  although  the  latter  retained  his  own 
judgment  as  to  the  investment, — the  mort- 
gagor, who  has  left  the  business  to  the 
agent  without  even  an  inquiry  for  months, 
must  bear  the  loss.  Pepper  v.  Cairns,  133 
Pa.  114,  19  Atl.  336,  7:  750 

60.  One  who  receives  from  an  agent  stock 
of  his  principal  on  which  the  agent  has 
forged  a  transfer  cannot  throw  the  loss  on 
the  principal  by  insisting  that  he  was  in 
fault  in  permitting  the  agent  access  to  the 
stock,  when  he  could  not  have  effected  a 
transfer  of  it  without  committing  forgery. 
Fay  V.  Slaughter,  194  111.  157,  62  N.  E.  592, 

56:  564 

61.  One  illegally  taking  money  as  mar- 
gins on  a  gambling  transaction,  from  an 
agent  in  whose  hands  it  had  been  placed  for 
a  lawful  purpose,  takes  it  subject  to  .the 
same  trust  upon  which  it  was  held  by  i^e 
agent,  and  may  be  compelled  to  refund  it  at 
the  suit  of  the  principal.  Central  Stock  & 
G.  Exchange  v.  Bendinger,  46  C.  C.  A.  726, 
109  Fed.  926,  56:  875 

d.  Ratification. 

See  also  supra,  48,  57. 

For  Editorial  Notes,  see  infra,  IV.  §  5. 

62.  In  order  to  bind  a  principal  by  ratifica- 
tion, assent,  or  acquiescence  in  prior  acts  of 
his  agent  in  excess  of  authority  actually 
given,  a  knowledge  of  the  material  facts 
must  be  brought  home  to  him.  Wheeler  v. 
McGuire,  86   Ala.   398,   5   So.   190,       2:808 

63.  A  person  cannot  ratify  that  part  of  a 
contract  made  for  him  by  an  unauthorized 
agent  which  makes  for  his  interest,  and  re- 
nounce that  which  makes  against  it. 
Daniels  v.  Brodie,  54  Ark.  216,  15  S.  W.  467, 

11:81 

64.  Authority  to  an  agent  to  indorse  for 
deposit  checks  belonging  to  the  principal 
does  not  include  authority  to  ratify,  on  be- 
half of  the  principal,  a  transaction  by  which 
the  agent  receives  checks  in  exchange  fer 
securities  of  the  principal  upon  which  the 
agent  has  forged  transfers,  which  checks  he 
indorses  and  deposits  to  the  principal's 
credit  so  as  to  charge  the  principal  with 
having  received  ic.  Fay  v.  Slaughter,  194 
111.  157,  62  N.  E.  592,  56:  564 


What  constitutes. 

For  Editorial  Notes,  see  infra,  IV.  §  5. 

65.  In  order  to  constitute  a  ratification, 
there  must  be  acceptance  of  the  results  of 
the  act  with  an  intent  to  ratify,  and  with 
full  knowledge  of  all  the  material  circum- 
stances. Russell  V.  Erie  R.  Co.  (N.  J.  Err.  & 
App.)  70  N.  J.  L.  808,  59  Atl.  150,      67:  433 

66.  A  woman  who  knowingly  receives  the 
consideration  paid  for  a  conveyance  of  her 
land,  which  she  has  executed  in  blank,  there- 
by ratifies  the  sale.  Reed  v.  Morton,  24  Neb. 
760,  40  N.  W.  282,  1 :  736: 

67.  Keeping  part  of  the  goods  left  for  a 
person  with  an  unauthorized  agent,  who  as- 
sumed to  accept  them  in  discharge  of  a. 
contract  obligation  which  the  other  party 
had  the  option  to  discharge  either  in  goods- 
or  in  money,  ratifies  the  act  of  the  agent 
in  accepting  the  goods,  and  prevents  any 
rejection  of  other  portions  of  the  goods. 
Daniels  v.  Brodie,  54  Ark.  216,  15  S.  W.  467, 

11:81 

68.  An  express  warranty  made  without 
authority  by  bne  acting  as  agent  is  not. 
ratified  by  adopting  the  sale  and  delivering 
the  goods  without  knowing  of  his  warranty 
or  rep>resentations,  if  there  is  no  custom  to- 
make  a  warranty  on  sales  of  that  kind. 
Bierman  v.  Citv  Mills  Co.  151  N.  Y.  482,  45- 
N.  E.  856,  "  37:  79» 

69.  A  ratification  of  an  invalid  purchase 
on  foreclosure  by  an  agent  who  had  been 
employed  to  sell  the  mortgaged  property  is. 
not  made  by  accepting  the  surplus  and 
then  waiting  several  years  before  institut- 
ing proceedings,  when  the  principal  had  first 
claimed  that  he  was  entitled  to  an  interest 
in  the  purchase,  and  when  that  was  denied 
attempted  to  get  a  resale.  Kimball  v.  Ran- 
ney.  122  Mich.  160,  80  N.  W.  992,  46:  403 

70.  A  promise  to  pay  for  services  en- 
gaged by  an  employee  without  any  au- 
thority,  for  the  benefit  of  a  third  person,, 
when  accompanied  by  a  denial  of  any  lia- 
bility, does  not  constitute  a  ratification,  but 
is  a  mere  promise  to  pay  the  debt  of  an- 
other, which  is  void  under  the  statute  of 
frauds.  Holmes  v.  McAllister,  123  Mich. 
493,  82  N.  W.  220,  48:  396 

71.  When  a  principal  is  represented  by  a 
duly  authorized  agent,  and  some  third  per- 
son who  may  also  be  benefited  by  the  trans- 
action assumes,  without  the  knowledge  or 
consent  of  the  principal  or  his  agent,  ta 
make  representations  and  statements  to  pro- 
mote the  transaction,  the  principal  will  not 
be  bound  thereby,  although  he  accepts  the 
benefits  of  the  transaction  negotiated  by 
his  agent.  Tecumseh  Nat.  Bank  v.  Cham- 
berlain Bkg.  House  63  Neb.  163,  88  N.  W. 
186,  57:  811 


m.  Rights  and  Liabilities  of  Agent. 

Rights  imder  Power  of  Attorney,  see  supra, 

21-28. 
Rights  of  Agent  Paying  Note  of  Principal, 

see  Bills  and  Notes,  101. 
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night  of  Action  for  Conversion,  see 
Trover,  2. 

Recovering  Back  Payment  for  One  Acting 
for  Both  Parties,  see  Assumpsit,  22. 

Compensation  of  Real  Estate  Broker,  see 
Brokers,  II.  b. 

Implied  Agreement  to  Pay  Agent  for 
Services,  see  Contracts,  12. 

Agent  as  Laborer  Within  Exemption  Law, 
see  Exemptions,  34. 

Usury  in  Commissions  to  Agent,  see  Usury," 
22-30. 

Accounting  by  Agent  for  Funds  Received  for 
Illegal  Purpose,  see  Assumpsit,   15. 

Liability  of  Agent  of  Bank,  see  Banks, 
IIL  c. 

Liability  of  Corporate  Agents,  see  Corpo- 
rations, IV.  g,  5. 

Criminal  Liability  of  Agent,  see  Criminal 
Law,  53. 

Indictment  against  Agent,  see  Indictment, 
etc.,  113. 

Personal  Liability  of  Personal  Representa- 
tive on  Commercial  Paper,  see  Ex- 
ecutors and  Administrators.  81-83. 

Liability  of  Wife  Acting  as  Husband's 
Agent,  see  Husband  and  Wife,  19. 

Liability  of  Insurance  Agent,  see  Insur- 
ance, 108-113,  118. 

Liability  for  Selling  Liquor,  see  Intoxicating 
Liquors,  III.  b,  c. 

Liability  of  Agent  for  Negligent  Act,  see 
Master  and  Servant,  714. 

Imposing  Penalty  on  Agent  of  Railroad  for 
Injuries  Affecting  Public,  see  Penal- 
ties, 8. 

Conversion  by  Agent,  see  Trover,  18. 

Parol  Evidence  as  to  Liability  on  Note,  see 
Evidence,  1163-1172. 

Measure  of  Damages  against  Agent,  see 
Damages,  106,  107,  404. 

Allegation  of  Damage  by  Principal's  Breach 
of  Contract,  see  Pleading,  245. 

See  also  supra,  6,  7. 

For  Editorial  Notes,  see  infra,  IV.  §  8. 

72.  An  agent  who  wilfully  disregards  his 
obligation  in  a  material  respect  cannot  re- 
cover for  services  in  that  matter.  .Tansen 
V.    Williams,   36   Neb.   869,   55   N.   W.   279, 

20:  207 

73.  If  the  manager  of  livestock  not  the 
owner,  is  a  mere  intermediate  agent  be- 
tween the  master  and  the  direct  agent,  he 
cannot  be  held  constructively  responsible  for 
the  acts  of  the  latter  in  allowing  the  stock 
to  commit  damage  to  an  outside  party;  but 
if  he  is  intrusted  with  the  direct  charge  and 
control  of  the  stock  as  a  bailee,  and  em- 
ploys the  herders  to  assist  him  in  the  per- 
formance of  his  trust,  and  they  are  subject 
to  his  control  and  direction,  then  he  will  be 
so  responsible  for  their  acts,  done  within  the 
scope  of  their  employment,  although  done 
without  his  knowledge  or  authority  and 
contrary  to  his  direction.  Bileu  v.  Paisley, 
18  Or.  47,  21  Pac.  9.34,  4:  840 

74.  An  agent  who  has  complete  control 
and  management  of  real  property  of  a  non- 
resident is  personally  liable  for  injuries  sus- 
tained by  a  third  person  in  consequence  of 


the  dangerous  condition  of  the  premises  at 
the  time  when  they  were  leased  by  the 
agent  to  a  tenant.  Baird  v.  Shipman,  132 
HI.  16,  23  N.  E.  384,  7:128 

75.  An  agent  having  charge  of  buildings 
to  be  leased  for  his  principal,  with  au- 
thority to  make  necessary  repairs,  is  liable 
for  injuries  to  tenants  caused  by  his  failure 
to  make  them.  Lough  v.  John  Davis  &  Co. 
30   Wash.   204,   70   Pac.   491,  50:  802 

76.  A  principal  agent  who  has  forwarded 
collections  to  a  subagent,  directing  him  to 
make  any  use  of  the  funds  other  than  the 
usual  one  of  their  application  to  the  pay- 
ment of  the  debt  to  the  principal,  if  such 
subagent  complies  with  such  direction,  be- 
comes responsible  therefor  tc  the  principal. 
Milton  V.  Johnson,  79  Minn.  170,  81  N.  W. 
842,  47:529 

77.  The  principal's  directions  as  to  de- 
livery of  a  telegram,  and  not  those  given 
by  the  agent,  will  control  in  case  an  agent, 
who  has  negotiated  a  sale  of  property  sends 
a  telegram  for  the  purpose  of  securing  con- 
firmation of  the  sale;  so  that,  if  the  delivery 
is  authorized  by  the  principal,  but  is  con- 
trary to  the  directions  given  by  the  agent, 
the  agent  cannot  hold  the  company  liable 
for  losses  sustained  by  him  because  the  mes- 
sage never  reaches  the  principal.  Western 
U.  Teleg.  Co.  v.  Barefoot,  97  Tex.  159,  76  S. 
W.  914,  64:  491 
Fiduciary  capacity;  conflict  of  interest. 
Corporate    Officers    and    Agents    Acting    in 

Fiduciary    Capacity,    see    Corporations, 

IV.  g,  4. 
Burden   of   Proving   Principal's   Knowledge, 

.   see  Evidence,  307. 
Agent  as  Trustee  for  Principal,  see  Trusts, 

59-63. 
See  also  supra,  69;   infra,  93,  94. 
For  Editorial  Notes,  see  infra,  IV.  §  9. 

78.  Money  coming  to  the  hands  of  an 
agent  for  a  specific  purpose  cannot,  without 
the  con.sent  of  the  principal,  be  diverted  by 
the  agent  from  that  purpose,  so  as  to  create 
the  relation  of  debtor  and  creditor.  Wells  v. 
Collins,  74  Wis.  341,  43  N.  W.  160,      5:  531 

79.  A  subagent  intrusted  with  the  collec- 
tion of  a  debt  due  from  a  third  party  may 
not  apply  the  proceeds  of  the  same  to  the 
payment  of  a  claim  due  himself  from  the 
principal  agent  from  whom  it  came,  know- 
ing that  it  belongs  to  such  party,  or  in  any 
way  divert  the  funds  so  collected  from  a 
quick  and  speedy  transmission  to  the  owner 
thereof,  Milton  v.  Jolmson,  79  Minn.  170,  81 
N.  W.  842,  47:  529 

80.  An  agent  will  not  be  permitted  to  act 
for  himself  and  his  principal  in  the  same 
transaction,  so  as  to  buy  of  himself,  as 
agent,  the  property  of  his  principal.  Mc- 
Nutt  V.  Dix,  83  Mich.  328,  47  N.  W.  212, 

10:  660 
«1.  An  agent  cannot  become  a  purchaser 
for  his  own  benefit,  of  the  subject-matter 
of  his  agency,  without  the  full  knowledge 
and  acquiescence  of  his  principal.  Jansen  v. 
Williams,  36  Neb.  869,  55  N.  W.  279, 

20:207 
I      82.  One  who  accepts  an  agency    to    take 
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charge  of  a  house  and  lot  belonging  to  his 
principal,  collects  the  rents,  pays  taxes,  and 
sees  to  repairs,  and  gives  advice  as  to  the 
value  of  the  principal's  unimproved  farm 
lands,  thereby  assumes  a  fiduciary  and  confi- 
dential relation,  and  cannot  purchase  such 
farm  lands  for  himself  and  in  his  own  name 
without  making  full  disclosure  of  all  facts 
bearing  on  the  value  of  such  lands  material 
for  the  principal  to  know  in  order  to  act 
intelligently,  and  if  the  agent  conceals  such 
facts  the  conveyance  is  voidable  at  the 
principal's  election.  Van  Dusen  v.  Bigelow 
(N.  D.)   100  N.  W.  723,  N      67:  288 

83.  Where  the  administrator  of  an  estate 
advises  one  of  the  heirs  to  sell  his  share  in 
an  undivided  tract  of  land  belonging  thereto, 
to  another  of  the  heirs  for  a  certain  price, 
and  offers  to  collect  and  remit  the  amount 
in  case  a  deed  is  executed  and  returned  to 
him,  he  cannot,  upon  receiving  a  deed  with 
a  blank  space  for  the  grantee's  name,  fill  it 
with  his  own  name,  so  as  to  get  a  title 
against  the  grantor,  although  the  expected 
purchaser  refuses  to  take  the  deed,  and  the 
administrator  paj^s  the  full  amount  of  the 
price  agreed  upon  in  good  faith.  If  he  takes 
the  title,  and  at  a  subsequent  sale  realizes 
more  than  he  paid  for  the  land,  his  grantor 
may  recover  the  excess  in  an  action  for 
monev  had  and  received.  McNutt  v.  Dix, 
83  Mich.  328,  47  N.  W.  212,  10:  660 

84.  A  purchase  on  foreclosure  by  an  agent 
who  has  been  employed  to  effect  a  sale  of 
the  mortgaged  property  cannot  be  lawfully 
made  for  the  agent's  own  benefit,  to  the  ex- 
clusion of  his  principal,  because  it  is  in- 
compatible with  his  duty  to  sell  the  prop- 
erty as  speedilv  and  advantageously  as  pos- 
sible. Kimbalf  v.  Ranney,  122  Mich.  160,  80 
N.  W.  992,  46:  403 

85.  Discretion  or  authority  to  sell  the 
land  is  not  requisite  to  disable  an  agent 
employed  to  solicit  and  conduct  customers 
to  his  principals,  engaged  in  obtaining  op- 
tions on  land  and  reselling  it  at  higher 
prices,  from  buying  for  himself  a  tract  of 
land  which  his  principal  contemplated  buy- 
ing and  holding  it  adversely  to  the  latter, 
even  after  the  termination  of  his  agency. 
Trice  v.  Comstock,  57  C.  C.  A.  646,  121  Fed. 
620,  61:  176 

86.  A  sale  of  land  by  an  agent  to  his 
wife,  Avithout  the  knowledge  and  express 
consent  of  the  principal,  is  voidable;  and 
the  fact  that  the  agent  had  previously  made 
an  oral  agreement  in  good  faith  to  sell  to 
another  person,  who  refused  to  complete  the 
contract,  although  urged  to  do  so  by  the 
agent,  and  who  thereafter  accepted  the 
deed  onlj'  on  an  agreement  with  the  agent's 
wife  to  transfer  the  title  to  her, — does  not 
make  the  title  valid.  Tyler  v.  Sanborn,  128 
111.  136,  21  N.  E.  193,  4:  218 

87.  Where  a  deed  of  a  strip  of  land  of  a 
certain  width  declares  the  purpose  of  the 
conveyance  to  be  the  "building  ...  of 
a  railroad,"  and  the  grantee  immediately 
executes  to  a  certain  railroad  a  deed  of  a 
strip  described  as  of  a  less  width;  but  the 
deed  declares  that  it  is  his  intention  to  con- 

L.R.A.  Disr.— 155. 


vey  all  the  interest  vested  in  him, — it  will 
be  pres'-'ncd  that  he  acted  merely  as  the 
agent  n  trustee  of  the  company  to  procure 
a  right  of  way;  and  the  company  will  be 
entitled  to  a  strip  of  the  width  conveyed  in 
the  deed  to  him.  Boone  v.  Clark,  129  111. 
466,  21  N.  E.  850,  5:  276 

88.  An  agent  who,  having  insured  his 
principal's  property  together  with  his 
own,  refuses  to  include  a  claim  therefor  in 
his  proofs  of  loss  after  the  principal  has 
ratified  the  contract,  becomes  liable  to  the 
principal  as  for  breach  of  contract,  and  not 
in  tort.  Johnston  v.  Charlie  Abresch  Co. 
123  Wis.  130,  101  N.  W.  395,  68:  934 
On  contracts. 

As  to  Indorsement  of  Commercial  Paper,  see 

supra,  32-39. 
On  Note,  see  Bills  and  Notes,  283. 
Liability   of  Corporate  Officers  and  Agents 

on  Notes,  see  Corporations,  295-302. 
See  also  supra,  13-15. 
For  Editorial  Notes,  see  infra,  IV.  §  8. 

89.  A  person  who  contracts  as  agent,  hav- 
ing in  fact  no  authority  to  do  so,  is  person- 
ally responsible  to  those  who  contract  with 
him  in  ignorance  of  his  want  of  authority, 
though  he  acts  in  good  faith,  believing  that 
he  is  invested  with  such  authority.  Farm- 
ers' Co-Op.  T.  Co.  v.  Floyd,  47  Ohio  St.  525, 
26  N.  E.  110,  12:  346 

90.  An  agent  who  signs  a  contract  to  con- 
vey his  principal's  land  thereby  warrants 
his  autJiority  to  make  the  contract,  and  is 
liable  in  damages  to  the  other  contracting 
party  in  case  the  authority  does  not  in  fact 
exist.  Le  Roy  v.  Jacobosky,  136  N.  C.  443, 
48  S.  E.  796,  67 :  977 

91.  One  contracting  with  an  agent  know- 
ing that  he  has  no  authority  to  bind  his 
principal  upon  the  contract  cannot  hold  him 
liable  for  the  damages  in  case  the  principal 
refuses  to  carry  out  the  contract.  Id. 

92.  One  who  signs  a  promissory  note  in 
the  name  of  another,  by  himself  as  attorney 
in  fact,  but  who,  to  the  knowledge  of  the 
payee  and  a  subsequent  indorsee,  has  no  au- 
thority to  use  the  other's  name,  and  who 
refuses  their  solicitation  to  sign  his  own 
name  and  bind  himself  personally,  is  not 
liable  upon  the  note  as  his  contract,  not- 
withstanding the  fact  that  it  is  given  in  a 
transaction  of  his  own,  and  that  he  is 
generally  using  the  name  signed  to  the 
note  as  a  trade  name.  Kansas  Nat.  Bank 
v.  Bay,  62  Kan.  692,  64  Pac.  596,         54:  408 

93.  All  the  profits  and  advantages  gained 
by  a  purchase  for  himself  by. an  agent  who 
was  employed  to  purchase  the  property  for 
his  principal  will  belong  to  the  principal. 
Boswell  V.  Cunningham,  32  Fla.  277,  13  So. 
354,  21 :  54 

94.  An  agent  for  the  purchase  of  land 
cannot,  without  the  consent  of  his  principal, 
acquire  an  interest  in  the  subject-matter  of 
the  agency  adverse  to  the  principal.         Id. 

95.  A  commercial  correspondent  who  pur- 
chases and  takes  possession,  either  actual 
or  symbolical,  of  property  for  which  he  has 
advanced  the  money,  although  under  an 
agreement  to  transfer  the  title    upon    the 
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performance  of  conditions  precedent,  to  an- 
other, at  whose  request  and  for  whose  ulti- 
mate use  and  profit  the  purchase  is  made, — 
is  the  owner.  New  Haven  Wire  Co.  Cases, 
57  Conn.  352,  18  Atl.  2G6,  5:  300 

96.  A  commercial  correspondent  who  has 
taken  title  to  property  purchased  as  security 
for  his  advancements  does  not  lose  or  waive 
his  ownership  by  transferring  possession  to 
the  person  for  whom  the  property  is  intend- 
ed, on  the  condition  (evidenced  by  trust  re- 
ceipts) that  such  person  shall  hold  the  goods 
in  trust  for  him  until  the  advances  are  paid, 
with  liberty  to  sell  the  goods  on  condition 
of  accounting  for  the  proceeds.  Id. 

97.  Members  of  a  school  board  are  individ- 
ually bound  by  a  contract  signed  by  a  ma- 
jority of  the  board  in  their  individual  names 
with  the  addition  of  their  postoflfice  address, 
where  the  body  recites  an  agreement  "be- 
tween the  undersigned  members  of  the 
board"  and  that  "we,  the  undersigned,  here- 
by order  .  .  .  provided  a  majority  of 
said  board  sign  this  agreement,"  adding, 
"We  agree  to  pay  for  the  above-named  goods 
when  delivered."  Western  Pub.  House  v. 
Murdick.  4  S.  D.  207,  50  N.  W.  120,    21:  671 

98.  Neither  an  agent  nor  subagent  can 
lawfully  withhold  from  his  principal  infor- 
mation acquired  by  him  in  the  exercise  of 
such  agencj^  and  use  the  same  to  extort  an 
increased  compensation  from  the  principal, 
or  to  coerce  the  principal  into  a  contract  he 
would  not  enter  into  upon  full  information. 
Dorr  V.  Camden,  55  W.  Va.  226,  46  S.  E. 
1014,  65:  348 

99.  The  agent  of  an  undisclosed  principal 
cannot  be  held  responsible  for  the  subse- 
quent dealings  with  his  principal  after  his 
agency  is  di«closed.  Brackenridge  v. 
Claridge,  91  Tex.  527,  44  S.  W.  819,   43:  593 


IV.  Editorial  Notes. 
a.  In  general;  the  relation. 

§  I.  Generally. 

Situs  of  securities  for  taxation  when  held 
by  agent  residing  in  dif- 
ferent state  from  princi- 
pal.    16:  731. 

Who  must  bear  loss  wlien  check  or  bill  is- 
sued to  impostor  assum- 
ing to  act  as  agent  of 
payee.     50:  80. 

Powers  of  president  and  vice  president  of 
corporation  as  to  employ- 
ment   of    agents.     14:  358. 

How  far  pledge  effectual  when  pledgeor's 
agent  is  made  depositary. 
25:  577. 

Agency  of  clearing-liouso  members.    25:  830. 

Husband  as  agent  of  wife.    7:  643.* 

Collecting  bank  as  agont  of  pavee  or  hold- 
er.    2:699.* 

Wliich  is  real  party  in  interest  by  whom  ac- 
tion must  be  brought.  64: 
612. 

Effect  of  death  on  contract  of.     23:  709. 


Liability  for  taking  deposit  of  agent,  fidu- 
ciary, or  other  represent- 
ative to  pay  his  own  debt. 
52:  790. 

Delivery  to  carrier  on  shipment  to  principaL 
22:  420. 

Distinction  between  servants  and  agents  of 
corporation.    2:  192.* 

b.  Agent's  authority. 

§  2.  Generally. 

Implied  authority  to  do  what  is  necessary 
and  usual  in  ordinary 
course  of  business.  2: 
808.* 

Principal  estopped  to  deny.    2 :  808,*  824.* 

Notice  of  limitation  of.     1 :  192.* 

Private  restrictions  on;  special  instruc- 
tions.    2:  823.* 

Secret   instructions.      10:  355.* 

General  and  special  agents.    2:  808.* 

To  indorse  paper.    27:  401. 

Implied  warranty  of  genuineness  upon  sale 
of  negotiable  paper  by 
agent.     36:  95. 

Agent's  power  to  use  property  of  his  prin- 
cipal for  payment  of  his 
own  debt.     14:  234. 

What  agent  mav  accept  in  payment.  2: 
'492.* 

Admissibility  of  books  of  account  to  prove 
agency  or  authority  of 
agent.     52:  714. 

§  3.  Extent  of  authority  conferred  upon 
traveling  salesmen. 

Generally.     18:  663. 

Authority  to  collect  payment.     18:  663. 

Effect  of  agent's  possession  of  goods.  18: 
666. 

Authority  to  accept  payment  in  anything 
else  than  money.     18:  666. 

Authority  to  pledge  principal's  credit  for 
traveling  expenses.  18: 
667. 

Authority  to  sell  samples.     18:  667. 

Other  cases  relating  to  powers  of  drummers. 
18:  667. 

§  4.  To  employ  medical  services  for  em- 
ployee or  other  third  person. 

Generally.     20:  695. 

Liability  of  railroad  company  on  contract 
made  by  conductor.  20: 
095. 

Contracts  made  bv  superintendent  or  presi- 
dent.   20:  696. 

Contracts  made  bv  division  superintendent. 
20:  696. 

Contracts  made  with  general  agents  or  man- 
agers.   20:  696. 

Contracts  made  bv  agents,  generally.  20 1 
696. 

Physician  or  nurse  employed  by  the  physi- 
cian in  charge.    20:  697. 

§  5.  Ratification. 

Coneral  rules  as  to.     13:219.* 

By  receiving  and  retaining  benefits  of  trans- 
action.   2:  809.* 

Effect  of  silence.     2:  809.* 

Effect  of  ratification,  generally.     7:  405.* 

Operates  retroactively.     2:  810.* 
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c.  Liability  of  principal. 

§  6.  Generally. 

Principal  bound  bv  agent's  acts,  when.  1: 
219 ;'»    2:  810;    10:  355.* 

Liability  of  principal  for  fraudulent  acts  of 
agent.     1:  144.* 

Contract  with  agent  as  contract  with  prin- 
cipal.    1 :  507.* 

When  credit  is  given  to  agent.    2:  749.* 

Election  to  proceed  against  principal  or 
agent.     2:  312.* 

Criminal  and  penal  liability  /or  act  of 
agent.    41 :  650.' 

Effect  of  participation  by  creditor's  agent 
in  debtor's  fraudulent  in- 
tent, as  against  other 
creditors.     31 :  G42. 

Admissibility  of  extrinsic  evidence  to  show 
whether  principal  or  agent 
liable  on  note.     20:705. 

Liability  of  one  as  undisclosed  principal  on 
commercial  paper.  9 : 
830.* 

§  7.  Imputed  notice  to  principal. 

By  notice  to  agent.     1:  217,*  563;*  2:  734;* 
10:  705.* 
Exceptions  to  rule.     10:  705.* 

Effect  of  notice  to  subagent.    21 :  340. 

Effect  of  notice  to  purchaser's  agent  of 
vendor's  intent  to  defraud 
his  creditors.    32:  62. 

d.   Rights;    duties  and  liabilities  of  agent. 

§  8.  Generally. 

Effect  of  appointment  of  receiver  or  as- 
signee for  creditors  of 
corporation  on  compensa- 
tion of  agent  for  unex- 
pired term.    51 :  146. 

Insurable  interest  of  husband  as  agent  in 
wife's     property.     66:  658. 

Allowance  of  interest  against  agent.  18: 
456. 

Liability  of  insurance  agents  to  principal  for 
losses  arising  from  their 
disobedience  of  instruc- 
tions.    8:  72.* 

Necessity  of  notice  of  default  to  bind  guar- 
antor of  agent.    20 :  258. 

When  statute  of  limitations  begins  to  run 
in  favor  of  agent  receiving 
money  of  principal.  1: 
319. 

Personal  liability  of  agent  of  undisclosed 
principal.     2:  812.* 

Agent's  responsibility  on  contracts  signed 
by  "him.    3:  397;*  12:  346.* 

Personal  liability  of  agent  on  commercial 
'paper.      9:  830;*    12:  346.* 

Liability  of  agent  to  third  person  for  neg- 
ligence or  nonfeasance. 
28:  433. 

Liability  of  agent  for  conversion,  trespass, 
or  other  positive  act  of 
wrongdoing  against  third 
persons  under  orders  of 
employer.     50:  644. 

Recovery  of  money  in  agent's  liaTif^'^  for 
another's  use.    5:  531.* 


Forgery   by  false   assumption  of   authority 

to  sign  another's  name  as 

agent.     31:831. 
Maritime   lien   for  services    of    agent.     70: 

387. 
§  9.  Conflict  of  interests. 
Right  of  agent  to  act  in    double    capacity. 

12:  395.* 
Right    of    agent    to     purchase     subject     of 

agency.    4:  219;*  12:  396.* 
Purchase   by   agent    inures    to    benefit    of 

principal.    9:  796.* 
Right  of  agent  to  relocate  mining  claim  for 

his  own  benefit.     50:  186. 
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I.  Suretyship;  Liabilities  of  Surety. 

a.  In  General. 

b.  Release  or  Discharge. 

II.  Rights  and  Remedies  of  Surety. 
III.  Editorial  Notes. 

Mortgage  Taken  by  Surety  as  Assignment 
for  Creditors,  see  Assignment  for 
Creditors,  10. 

Consideration  to  Surety  on  Note,  see  Bills 
and  Notes,  43. 

Note  Given  to  Reimburse  Surety  for  Not 
Prosecuting  Principal,  see  Bills  and 
Notes,  23. 

Conflict  of  Laws  as  to.  Generally,  see  Con- 
flict of  Laws,  41. 

Conflict  of  Laws  as  to  Married  Woman's 
Contract  of  Suretyship,  see  Conflict  of 
Laws,  113a-118. 

Consideration  for  Widow's  Promise  to  Pay 
Surety  on  Husband's  Debt,  see  Con- 
tracts, 44,  45. 

Presumption  as  to  Principal's  Authority  to 
Deliver  Note,  see  Evidence,  283. 

Admission  of  Principal  as  against  Surety, 
see  Evidence,  1465. 

Evidence  as  to  Transactions  between,  see 
Evidence,  1471,  1536.  . 

Separate  Judgments  in  Favor  of,  see  Judg- 
ment, 42. 

Bringing  in  Alleged  Principals  as  Defend- 
ants, see  Parties,  215. 

Set-Off  in  Case  of,  see  Set-Off  and  Coimter- 
claim,  22,  33-35,  49. 

As  to  Bonds  Generally,  see  Bonds. 

As  to  Guaranty,  see  Guaranty. 


I.  Suretyship;  Liabilities  of  Surety, 
a.  In  General. 

Liability  on  Appeal  Bond  after  Change  of 
Statute,  see  Constitutional  Law,  1120- 
1122. 

Liability  on  Bond  for  Attachment,  see  At- 
tachment, 53. 

Liability  on  Certificate  of  Deposit,  see 
Banks,  181. 

Liabilif  v  of  Trrpsrular  Indorser  as  Surety,  see 
Bills  and  Notes,  113,  117,  118. 
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Liability  as  Principal  on  Renewal  Note,  see 
Bills  and  Notes,  6. 

Liability  on  Executor's  or  Administrator's 
Bond,  see  Executors  and  Administrator, 
91-97,  112;  V.  §  14. 

On  Bond  of  Guardian,  see  Guardian  and 
Ward,  17. 

On  Pest  House  Keeper's  Bond,  see  Hos- 
pitals, 5. 

On  Bond  of  Public  Officer,  see  Bonds,  II.  c; 
IV.  §  7. 

Liability  of  Surety  for  Interest,  see  Inter- 
est, 33. 

Attachment  of  Surety's  Property  in  Action 
on  Bond,  see  Attachment,  7. 

Estoppel  of  Bail  Surety  to  Question  Legal- 
ity of  Execution,  see  Bail  and  Recogniz- 
ance, 8. 

Imprisonment  of  Sureties  for  Nonpayment 
of  Judgment  against  Them,  see  Con- 
tempt of  Court,  98. 

Right  to  Plead  Ultra  Vires  in  Defense  of 
Liability,  see  Corporations,  174. 

Parol  Evidence  of  Agreement  as  to  Non- 
liability of  Surety,  see  Evidence,  1158. 

Judgment  against  Surety  in  Summary  Pro- 
ceeding, see  Constitutional  Law,  855. 

Effect  of  Judgment  against  Principal,  see 
Judgment,  II.  e,  4. 

Rendition  of  Judgment  against  Surety,  see 
Judgment,  21 ;  Justice  of  the  Peace,  30. 

Enjoining  Enforcement  of  Judgment  against 
Surety,  see  Injunction,  280. 

Limitation  of  Action  against,  see  Limita- 
tion of  Actions,  121-123,  164,  255. 

Effect  of  Bar  of  Limitation  against  Princi- 
pal, see  Limitation  of  Actions,  62. 

For  Editorial  Notes,  see  infra,  HI.  §§  1,  3-5. 

1.  Ratification  of  an  unauthorized  signing 
of  their  names  t-o  a  renewal  note  by  the 
maker  will  be  effected  in  case  sureties  on  a 
note,  which  is  past  due,  upon  receiving 
notice  from  the  payee  that  a  new  note  has 
been  substitiited  for  the  old  one  with  their 
names  attached  to  sureties,  neglect  to  repu- 
diate the  transaction,  and  fail  to  notify  the 
payee  of  their  nonliability  until  after  the 
insolvency  and  death  of  the  maker.  Corner- 
stone Bank  v.  Rhodes,  5  Ind.  Terr.  256,  82 
S.  W.  739,  67:812 

2.  Sureties  on  a  bond  may  be  held  liable 
for  defaults  occurring  before  its  execution, 
where  its  terms  clearly  show  that  it  was  in- 
tended to  be  retrospective  as  well  as  pro- 
spective. McMuUen  v.  Winfield  Bldg.  & 
Loan  Aaso.  64  Kan.  298,  67  Pac.  892,    56:  924 

3.  The  defense  of  breach  of  warranty  of  a 
machine  is  not  available  to  a  surety  on  a 
note  given  therefor,  although  it  would  be 
available  to  his  principal,  since  it  consti- 
tutes a  counterclaim  not  due  to  him,  and  not 
a  mere  failure  of  consideration;  but  the  de- 
fense that  the  sale  has  been  rescinded  be- 
cause of  such  breach  is  available.  Stock- 
ton Sav.  &  L.  Soc.  v.  Giddings,  96  Cal.  84, 
10  Pac.  1016,  21:  406 

4.  A  claim  bond,  when  delivered  to  the 
shorifT  and  approved  by  him  having  perfect- 
ed the  right  to  the  possession  of  the  prop- 
erty, is  without  consideration  as  to  a  surety 


who  subsequently  signs  the  same.     Ander- 
son V.  Bellinger,  87  Ala.  334,  6  So.  82,    " 

4:  C80 

Creation  of  relation. 

Who  May  Be  Surety  on  Appeal  Bond,  see 
Appeal  and  Error,  149. 

Corporation  as  Surety  on  Appeal  Bond,  see 
Corporations,  137,  138. 

Who  May  Act  as  Surety  on  Bail  Bond,  see 
Bail  and  Recognizance,  9. 

Wife  as  Surety,  see  Husband  and  Wife,  I. 
b,  2,  b;   M'ortgage,  128. 

Insurance   Company  as  Surety,    see    Insur- 
ance, 1264. 

Retiring  Partner  of  Firm   as    Surety,    see 
Partnership,    119a. 

By  Assignment  of  Contract  of  Purchase,  see 
Assignment,  42. 

Necessity   of  Notice   of   Acceptance  of  Re- 
lation, see  Guaranty,  9. 

Conclusiveness  of  Judgment  as  to  Existence 
of  Relationship,  see  Judgment,  167. 

5.  The  purchaser  of  property  who  agrees 
to  pay  the  whole  or  a  part  of  the  considera- 
tion to  a  creditor  of  the  vendor  becomes,  as 
between  himself  and  the  vendor,  the  princi- 
pal debtor,  and  the  vendor  only  a  surety. 
Union  Stovo  &  Mach.  Works  v.  Caswell,  48 
Kan.  680,  29  Pac.  1072,  16:85 

6.  Where  a  man  gives  his  note  jointly 
with  his  sons,  who  sign  as  a  firm  and  as  in- 
dividuals, to  raise  money  for  the  use  of  the 
firm,  and  he  executes  a  mortgage  to  secure  a 
compliance  with  the  terms  of  the  note,  all 
the  parties  are  bound  as  principals,  although 
as  between  the  borrowers  he  may  be  merely 
a  surety  for  his  sons.  Harmon  v.  I^ehman, 
85  Ala.*  379,  5  So.  197,  2:  589 

7.  An  agreement  to  become  surety  for 
another  jointly  and  severally  with  him  for 
a  certain  sum  constitutes  a  contract  of  sure- 
tyship. Lachman  v.  Block,  47  La.  Ann.  505, 
17  So.  153,  28:  255 

8.  A  person  may  sign  as  surety  for  a 
surety  on  the  same  promissory  note.  Bulke- 
ley  V.  House,  62  Conn.  459,  26  Atl.  352, 

21 :  247 

9.  The  fact  that  a  surety  who  was  ap- 
parently a  joint  and  several  maker  of  a 
note  did  not  consent  to  or  know  of  the 
subsequent  signing  of  the  note  by  another 
person  as  surety  for  all  the  makers,  with- 
out notice  that  they  were  not  all  principals, 
will  not  make  the  latter  a  cosurety  for  the 
former.  Id. 

10.  A  wife's  deed  of  trust  of  her  land 
given  to  secure  a  promissory  note  signed  by 
her  husband  and  three  other  persons  makes 
her  a  surety  of  all  the  other  signers,  and 
not  merely  of  her  husband,  when  the  deed 
of  trust  on  its  face  makes  no  distinction  be- 
tween the  makers  in  respect  to  their  lia- 
bility. McCollum  V.  Boughton,  132  Mo.  601, 
30  S.  W.  1028,  33  S.  W.  476,  35:  480 
Performance  of  condition  precedent. 

11.  One  who  signs  a  negotiable  note  per- 
fect on  its  face,  as  surety  for  another,  upon 
the  condition,  known  only  to  the  principal, 
that  it  is  not  to  be  delivered  to  the  payee 
until  something  else  is  done,  will  be  liable 
on  the  note,  even  in  the  hands  of  the  payee. 
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if  lie  has  no  notice  of  such  condition,  al- 
though the  condition  be  not  complied  with. 
Fowler  v.  Allen,  32  S.  C.  229,  10  S.  E.  947, 

7:  745 

12.  No  private  understanding  between  the 
surety  and  the  principal  on  a  negotiable 
note,  with  reference  to  any  act  to  be  done 
before  its  delivery,  can  defeat  a  recovery  on 
the  note  if  the  payee  had  no  notice  of  the 
understanding.  Carter  v.  Moulton,  51  Kan. 
9,  32  Pac.  633,  '  20:  309 
Principal  holding  fund  in  different  capaci- 
ties, 

13.  Although  a  trustee  is  also  the  at- 
torney to  collect  the  interest  of  one  of  the 
beneficiaries  in  the  trust  fund,  his  receipt 
of  money  as  trustee  sufficient  to  pay  such 
beneficiary's  claim  will  not  justify  the  in- 
ference that  the  money  was  held  by  him  as 
attorney  for  the  beneficiary  so  as  to  dis- 
charge the  sureties  on  his  bond  for  liability 
as  to  such  beneficiary's  claim.  Taylor  v. 
State  use  of  Mallory,  73  Md.  208,  20  Atl. 
914,  11:852 
Failure  of  others  to  sign. 

Burden  of  Proof  as  to,    see    Evidence,    280, 

306. 
For  Editorial  Notes,  see  infra,  III.  §  6. 

14.  The  fact  that  a  surety  on  a  bond 
signed  it  in  the  expectation  that  his  partner 
also  would  sign  the  bond  as  surety,  but  that 
for  some  reason  he  failed  to  do  so,  will  not 
relieve  him  from  liability.  Whitaker  v. 
Richards,  134  Pa.  191,  19  Atl.  501,       7:  749 

15.  A  surety  is  not  liable  on  a  bond  signed 
by  him  alone,  but  purporting  to  be  signed  by 
the  principal  also,  where  he  did  not  consent 
to  a  delivery  of  the  bond  without  the 
principal's  signature.  Goodyear  Dental 
Vulcanite  Co.  v.  Bacon,  151  Mass.  460,  24 
N.  E.  404,  8:  486 

16.  One  who  signs  as  surety  a  probate 
bond,  and  delivers  it  to  the  agent  of  the 
principal,  with  nothing  on  its  face  to  indi- 
cate that  other  sureties  are  to  be  obtained, 
will  not,  after  it  has  been  delivered  to  the 
probate  judge,  who  has  no  notice  of  the 
omission  to  obtain  the  other  sureties,  be 
permitted  to  defeat  his  liability  on  it,  by 
contending  that  it  was  not  to  be  delivered 
without  the  addition  of  the  names  of  other 
})ersons  as  sureties  to  it.  Belden  v.  Hurl- 
but,  94  Wis.  562,  69  N.  W.  357,  37:  853 

17.  The  breach  of  a  condition  on  which 
sureties  sign  a  bond,  that  it  will  not  be  de- 
livered until  other  sureties  have  signed  it, 
will  not  prevent  them  from  being  liable  to 
the  obligee,  if  he  receives  the  bond  in  good 
faith,  for  a  sufficient  consideration,  without 
knowledge  or  notice  of  the  condition.  Ben- 
ton County  Sav.  Bank  v.  Boddicker.  105 
Iowa,  548,  75  X.  W.  632,  45:  321 
Erasure  of  name  or  release  of  other  surety. 
Estoppel  to  Object  to,  see  Estoppel,  151. 

18.  A  surety  who  signs  a  bond  in  igno- 
rance of  the  fact  that  the  other  sureties 
thereon  have  been  released  by  erasing  the 
name  of  a  surety  cannot  be  held  liable  on 
the  bond,  as  he  did  not  intend  to  become  the 
sole  suretv.  State  v.  McGonigle,  101  Mo. 
353,  13  S.'W.  758,  8:  735 


19.  Erasing  the  name  of  a  surety  at  his 
request,  and  the  substitution  of  another 
before  the  approval  of  an  official  bond,  and 
without  the  consent  or  knowledge  of  the 
other  sureties,  discharges  them,  when  the 
approval  of  the  bond  by  the  court  was  made 
with  knowledge  of  the  substitution  and  of 
the  fact  that  the  other  sureties  had  no 
knowledge  thereof.  Id. 

20.  The  erasure  of  the  name  of  a  surety 
from  the  body  of  an  official  bond  before  he 
has  executed  it  and  the  substitution  .of  an- 
other will  not  release  sureties  who  had  al- 
ready signed  it  and  delivered  it  to  the 
principal,  where  the  bond,  when  finally  de- 
livered by  him  to  the  obligee,  is  regular  on 
its  face  and  the  latter  has  no  notice  of  the 
change.  King  County  v.  Ferry,  5  Wash. 
536,  32  Pac.  538,  19:  500 

21.  Signing  a  bond  as  surety,  and  leaving 
it  with  the  principal  to  procure  other  signa- 
tures and  present  it  for  acceptance  and  ap- 
proval, do  not  authorize  the  principal  to  dis- 
charge a  person  who  had,  or  who  might 
thereafter,  become  a  party  to  the  instru- 
ment. State  v.  McGonigle,  101  Mo.  353,  13 
S.  W.  758,  8:  735 

b.  Release  or  Discharge. 

On    Appeal    Bond,    see    Appeal    and    Error, 

1270-1272. 
On  Bond  of  Public  Officer,  see  Bonds,  II.  c. 
On   Contractor's  Bond,   see  Bonds,   17. 
On  Bond  for  Fidelity  of  Agent,  Employee, 

or  Corporate  Officers,  see  Bonds,  II.  b. 
Of  Indorser  of  Note,   see  Bills   and   Notes, 

III.  c. 
By  Principal's  Discharge  in  Bankruptcy,  see 

Bankruptcy,  53. 
By  Excessive  Deposit  in  State  Depository, 

see  Bonds,  89. 
By  Novation,  see  Novation,  5. 
Evidence  to  Miow  Non-Discharge,   see   Evi- 
dence, 2091. 
As  Consideration  of  Chattel  Mortgage,  see 

Chattel  Mortgage,  8. 
See  also  supra,  13. 
For  Editorial  Notes,  see  infra.  III.  §§  6,  7. 

22.  The  retention  in  its  employ  by  a  bank, 
of  its  cashier,  after  notice  that  he  has  em- 
bezzled funds  belonging  to  it,  will  not  dis- 
charge the  liability  of  the  suretiea  upon  his 
bond  for  such  embezzlement,  even  to  the 
extent  of  the  salary  paid  him  after  such 
notice.  McShane  v.  Howard  Bank,  73  Md. 
135,  20  Atl.  776,  10:  552 

23.  The  release  by  a  bank  president,  of  a 
surety  on  the  cashier's  bond  from  further 
liability  thereon  will  not  discharge  such 
surety's  liability  for  defalcations  of  the 
cashier  committed  between  the  date  of  the 
bond  and  the  time   of  the  release.  Id. 

24.  The  release  from  liability  of  a  bank 
president,  who  had  misappropriated  the 
bank's  funds  and  aided  the  cashier  in  doing 
the  same,  will  not  discharge  the  sureties  on 
the  cashier's  bond  from  liability  for  what 
their  principal  owes  the  bank.  Id. 

25.  The  sureties  on  a  note  discounted  at 
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a  bank  are  not  discharged  by  the  bank's 
acceptance  in  renewal  from  the  principal  of 
forged  notes,  in  the  absence  of  bad  faith  or 
negligence  on  its  part.  First  Nat.  Bank  v. 
Buchanan,  87  Tenn.  32,  9  S.  W.  202,  1 :  199 
2G.  The  surety  upon  a  bond  given  by  a 
contractor  to  secure  the  owner  of  a  build- 
ing against  liens  which  might  be  filed  against 
it  for  materials  or  labor  used  by  the  princi- 
pal is  discharged  by  the  payment  to  the  lat- 
ter by,  the  owner  of  a  portion  of  the  con- 
tract price,  which  under  the  contract  he  was 
entitled  to  retain  as  an  additional  security 
against  liens.  Kiessig  v.  Allspaugh,  91  Cal. 
231.  27  Pac.  653,  13:  418 

27.  A  surety  will  be  discharged,  even  after 
judgment  against  him,  by  the  discharge  of 
the  principal  because  of  matters  inherent  in 
the  transaction.  Michener  v.  Springfield  En- 
gine &  T.  Co.  142  Ind.  130,  40  N.  E.  679, 

31:  59 

28.  The  liability  of  a  surety  on  a  note  se- 
cured by  mortgage  is  not  affected  by  the 
fact  that  the  mortgage  is  declared  void  as 
an  illegal  preference  under  the  insolvency 
laws.  Frederick  Town  Sav.  Inst.  v.  Michael, 
81  Md.  4S7,  32  Atl.  189,  340,  33:  628 

29.  Sureties  are  released  from  their  liabil- 
ities on  a  note  made  to  raise  money  by  dis- 
count by  the  fact  that  the  nominal  payee 
who  was  to  make  the  discount  never  gave  or 
received  anything  for  the  note,  but  mere- 
ly indorsed  in  blank  without  recourse  when 
a  third  person  advanced  the  monev  on  it. 
Greenville  v.  Ormand,  51  S.  C.  58,  28  S.  E. 
50,  39:  847 

30.  The  obligation  of  sureties  in  admiral- 
ty upon  an  undertaking  to  answer  the  de- 
cree of  the  court  is  not  discharged  by  an 
fimendment  removing  eight  of  the  original 
libelants  as  having  no  claims.  Scott  v.  Wis- 
wall.  30  C.  C.  A.  330,  57  U.  S.  App.  179,  86 
Fed.  671,  42:  85 
By  change  in  contract. 

By  Erasure  of  Nan\e  or  Release  of  Co- 
surety, see  supra,  18-21. 

By  Alteration  of  Instrument,  see  Alteration 
of  Instruments,  4-6. 

For  Editorial  Notes,  see  infra,  III.  §  6. 

31.  It  iit  the  general  rulr  that  any  agree- 
ment between  the  principal  and  the  party 
secured,  essentially  varying  the  terms  of  a 
contract  by  which  a  surety  is  boimd,  with- 
out the  latter's  consent,  will  release  him 
from  rpspnnsi])ilitv.  McCartney  v.  Ridg- 
way,  IGO  111.  129,  43  N.  E.  826,      '        .32:  .555 

32.  A  surety  on  a  contractor's  bond  is  re- 
leased fiom  liability  by  changes  made  with- 
out compensation  corresponding  relatively 
to  the  contract  price,  w-here  the  contract  pro- 
vides that  the  value  of  changes  or  altera- 
tions, without  additions  or  deductions,  shall 
!>e  estimated  at  the  rate  at  which  the 
nork  is  taken,  and  the  amount  added  to  or 
deducted  from  the  contract  price.  ^IcCon- 
iiell  V.  Poor,  113  Iowa.  133.  84  X.  W.  068, 

52:  312 

33.  The  sureties  upon  the  bond  of  a  trus- 
tee under  an  agreement  that  he  shall  sell 
and  convert  lands  to  be  conveyed  to  him,  as 
soon  as  he  can  convenientiv,  without  sacri- 


fice, invest  the  money,  and  jjay  over  the  in- 
terest, with  authority  to  make  public  or 
private  sale  for  cash  or  on  credit,  as  he 
may  deem  best,  except  that  the  consent  of 
four  persons  is  required  to  a  private  sale, — 
are  released  by  a  subsequent  agreement  by 
which  the  trustee  can  make  no  public  sale 
for  a  year,  and  no  private  sale  at  any  time 
without  the  consent  of  seven  persons,  is  de- 
prived of  all  discretion  as  to  the  sales,  and 
by  which  his  duties  are  changed  and  his  re- 
sponsibilities increased.  McCartney  v.  Ridg- 
way,   160  111.  129,  43  N.  E.  826,         32:  555 

34.  Taking  a  new  note  secured  by  mort- 
gage in  lieu  of  other  notes  with  indorsers, 
which  are  surrendered,  discharges  the  liabil- 
ity of  the  sureties  on  the  latter,  although 
the  mortgage  is  set  aside  as  an  illegal  pref- 
erence under  the  insolvency  laws, — at  least 
if  the  holder  knew  of  the  maker's  insolvency 
when  the  transaction  occurred.  Frederick 
Town  Sav.  Inst.  v.  Michael,  81  Md.  487,  32 
Atl.  189,  340,  33:  628 

35.  Any  valid  contract  between  the  payee 
and  the  principal,  by  which  the  terms  of 
the  original  note  are  altered  in  any  material 
particular,  whether  prejudicial  to  the  sure- 
ty or  not,  will  vitiate  the  note  as  to  him,  if 
made  without  his  consent.  Sanders  v.  Bag- 
well, .32  S.  C.  238.  10  S.  E.  946,  7:  743 

36.  Failure  of  the  creditor  to  disclose  the 
debtor's  previous  embezzlement  is  not  such 
a  fraudulent  concealment  as  will  discharge 
a  surety  of  existing  and  future  obligations 
of  a  Mmited  amount.  Lachman  v.  Block,  47 
La.  Ann.  505,  17  So.  153,  28:  255 
By  extension  of  time  of  pajnnent. 

Effect    of     Paying    Usurious    Interest,   see 
Usury.  38! 

37.  A  surety  is  not  discharged  by  an 
agreement  for  the  extension  of  the  time  of 
payment,  when  that  is  invalid  for  want 
of  consideration.  Olmstead  v.  Latimer,  158 
N.  Y.   313,  53  X.  E.  5,  43:  685 

38.  An  extension  of  time  without  the  con- 
sent of  the  mortgagor,  to  an  assignee  of 
the  mortgaged  property,  who  has  assumed 
the  debt  and  agreed  with  the  mortgagee  to 
pay  it,  discharges  the  liability  of  the  orig- 
inal mortgagor.  Franklin  Sav.  Bank  v. 
Cochrane,   182   Mass.  586,  C6  N.   E.  200, 

61 :  760 

39.  A  director  of  a  corporation  who  has 
transferred  mortgaged  property  to  it  upon 
its  agreement  to  assume  and  pay  the  mort- 
gage, does  not,  by  permitting  the  treasurer 
of  the  corporation  to  act  on  its  behalf  in 
the  management  of  its  fiscal  affairs,  consent 
to  his  negotiating  an  extension  of  the  time 
for  payment,  so  as  not  to  be  discharged  by 
such  extension  of  which  he  has  no  knowl- 
edge. Id. 

40.  The  receipt,  by  the  creditor's  agent, 
of  the  money  stipulated  for  in  an  agree- 
ment between  debtor  and  creditor  for  ex- 
tension of  the  debt,  is  sufficient  to  make  the 
contract  binding  so  as  to  discharge  the  sure- 
ty, Fhnning  v,  Borden.  126  X.  C.  4.50,  36 
S.  E.  17.  127  X.  C.  214.  37  S.  E,  219,     53:  316 

41.  Extension  for  a  valuable  considera- 
tion, without  consent  of  the  sureties,  of  the 
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first  of  two  promissory  notes  secured  by 
deed  of  trust,  will  not  release  the  liability 
of  the  sureties  upon  the  other  note,  which 
is  not  then  due  by  its  terms,  although  the 
deed  of  trust  provided  that  upon  default 
in  payment  of  the  first  note  at  maturity 
the  other  should  immediately  become  due 
and  payable.  Owings  v.  McKenzie,  133  Mo. 
323,    33    S.   W.    802,  40:  154 

By  release  of  security  by  creditor. 
See  also  Partnership,  119. 

42.  The  defense  that  the  payee  of  a  note 
has  released  collateral  without,  the  consent 
of  the  maker  is  available  at  laV,  although 
the  collateral  is  an  equity  held  by  the  maker 
of  the  note  as  assignee  in  a  judgment  to 
which  he  was  not  a  party.  Brown  v.  First 
Nat.  Bank,  50  C.  C.  A.  602,  112  Fed.  901, 

56:  870 

43.  Sureties  on  a  note  are  relieved  from 
their  obligation  at  law  to  the  extent  to 
which  the  payee  has  released  collateral  se- 
curitj'  without  their  consent  or  that  of  the 
maker.  Id. 

44.  Sureties  on  a  note  have  a  right  to 
have  collaterals  pledged  for  its  payment  ap- 
plied according  to  the  agreement,  and  will 
be  released  to  the  extent  that  they  are  ap- 
plied upon  other  obligations  of  the  maker 
upon  which  they  are  not  liable.  Id. 
By  delay  or  negligence  of  creditor. 

45.  A  creditor,  in  order  to  preserve  his 
rights  against  a  surety,  is  under  no  obliga- 
tion to  pursue  any  of  the  remedies  given 
him  by  law  against  the  principal,  though 
the  surety  requests  him  to  do  so;  and  the 
latter  is  not  discharged  by  a  failure  of  the 
creditor  to  levy  an  execution  obtained  by 
him  against  the  principal.  Morrison  v.  Citi- 
zens Nat.  Bank,  65  N.  H.  253,  20  Atl.  300, 

9:  282 

46.  The  failure  of  a  bank  to  realize  the 
amount  of  funds  wrongfully  taken  from  it 
by  its  cashier,  from  securities  pledged  to 
it  by  him  as  collateral,  will  not  release  the 
sureties  on  the  cashier's  bond  from  liability 
for  the  funds  so  taken,  if  the  cashier  fraudu- 
lently abstracted  the  securities  from  the 
bank's  possession  before  it  received  notice 
of  the  default.  McShane  v.  Howard  Bank, 
73  Md.  135,  20  Atl.  776,  10:  552 

47.  A  surety  is  not  discharged  because  a 
creditor  who  attached  the  property  of  the 
debtor  in  an  action  on  the  debt  secured,  and 
afterwards  attached,  the  same  property  in 
other  actions  on  an  unsecured  demand  sub- 
ject to  the  former  attachment,  and  recovered 
judgment  in  all  of  such  suits,  applied  the 
avails  of  the  attached  property  on  the  un- 
secured demand,  leaving  the  secured  claim, 
as  well  as  part  of  those  not  secured,  un- 
satisfied. Morrison  v.  Citizens  Nat.  Bank, 
65  N.  H.  253,  20  Atl.  300,  9:  282 

48.  The  sureties  on  the  bond  of  an  as- 
signee for  benefit  of  creditors  are  not  dis- 
charged from  liability  by  reason  of  the  neg- 
lect of  creditors  who  are  awarded  the  fund 
in  the  assignee's  hands  to  proceed  to  obtain 
possession  of  such  fund,  although  in  conse- 
quence of  such  neglect  the  fund  becomes  dis- 
sipated in  the  assignee's  hands.     Taylor  v. 


State  use  of  Mallory,  73  Md.  208,  20  Atl. 
914,  11:852 

49.  It  is  no  defense  to  a  surety  on  an  ap- 
peal bond,  that  the  obligee  has  refused  on 
demand  to  resort  to  security  which  he  holds 
and  which  is  amply  sufficient  to  pay  the 
claim,  there  being  no  proof  of  prejudice  to 
the  surety  by  the  refusal.  Bingham  v. 
Mears,  4  N.  D.  437,  61  N.  W.  808,       27:  257 


II.  Rights  and  Remedies  of  Surety. 

To  Arrest  Principal  in  Bail  Bond  in  Other 

State,  see  Bail  and  Recognizance,  10. 
Application  of  Deposit  to  Note  on  Which 

Depositor  is  Surety,  see  Banks,  95,  96. 
Right    of    Surety    Paying    Claims    against 

Bankrupt,  see  Bankruptcy,  38,  39. 
Priority    of    Surety's    Rights    over    Dower 

Rights,  see  Dower,  5. 
Validity  of  Conveyance  to  Protect  Surety, 

see  Fraudulent  Conveyances,  8. 
Right  of  Surety  Paying  Judgment  to  Collect 

against  Principal,  see  Judgment,  384. 
Assignment   of   Judgment    to     Surety,    see 

Judgment,  387-389. 
Relief  from  Default   Judgment,   see   Judg- 
ment, 411. 
Joint  Action  by  Sureties  against  Principal, 

sec  Parties,  111. 
Right  of  Surety  to  Intervene,  see  Parties, 

216. 
Surety's  Right  of  Set-Off,  see  Set-Off  and 

Counterclaim,  22,  33-35,  49. 
Subrogation  of  Surety,  see  Subrogation,  VI. 
Limitation   of   Time    for    Subrogation,   see 

Limitation  of  Actions,  54. 
Right    to   have   Usury   Purged,  see    Usury, 

52. 
Usurious  Agreement  by  Principal  to  Repay 

Surety,  see  Usury,  11. 
Lien    of    Surety    Company    Acting   as,    see 

Surety  Companies. 
Raising  Lien  in  Surety's  Favor  by  Verbal 

Agreement,  see  Contracts,  167. 
For  Editorial  Notes,  see   infra.   III.  §§  8- 

11. 

50.  The  executors  of  a  surety  for  the  trus- 
tee of  shares  of  corporate  stock  cannot  re- 
cover of  a  bank  to  which  the  trustee  pledged 
the  stock  as  his  individual  property,  and 
which  has  sold  the  stock  and  applied  the 
proceeds  on  his  individual  debt,  for  volun- 
tary payments  of  interest  or  dividends  made 
by  their  testator's  cosurety  to  the  cestui 
que  trust  in  order  to  shield  the  trustee,  al- 
though they  recover  the  proceeds  of  the  sale, 
the  amount  of  which  the  surety  has  made 
good  to  the  trust  fund.  Blake  v.  Traders 
Nat.  Bank,  149  Mass.  250,  21  N.  E.  381, 

3:  746 

51.  A  surety  who  merely  gives  his  note 
for  his  share  of  the  original  debt,  to  a  co- 
surety who  has  paid  the  debt,  does  not 
thereby  acquire  any  right  of  action  against 
his  principal;  at  least  where  any  cause  of 
action  against  the  latter  in  favor  of  the 
cosurety  was  barred  bv  time.  Stone  v. 
Hammell,  83  Cal.  547,  23  Pac.  703,       8:  425 
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52.  A  surety  on  a  note  for  money  bor- 
rowed to  pay  for  land,  although  he  has  paid 
the  note,  has  no  equitable  lien  upon  the 
land  for  his  claim  against  the  principal. 
Wood  V.  Wood,  124  Ind.  545,  24  N.  E.  751, 

9:  173 

53.  A  surety  who  satisfies  claims  due  to 
an  insolvent  bank  with  his  own  deposits 
therein,  under  an  agreement  with  the  prin- 
cipal debtor,  is  entitled  to  recover  against 
the  principal  the  actual  value  of  those  de- 
posits at  that  time,  although  the  dividends 
on  those  deposits  in  the  final  settlement 
of  claims  against  the  bank  would  have  been 
much  less.  Southall  v.  Farish,  85  Va.  403, 
7  S.  E.  534,  1 :  641 

54.  A  surety  on  debts  sought  to  be  col- 
lected in  a  suit  is  entitled  to  have  the  estate 
of  the  principal  debtor  first  subjected  to  the 
payment  of  the  debts,  so  far  as  it  is  ap- 
plicable for  the  purpose,  to  the  exonera- 
tion of  his  own.  Paxton  v.  Rich,  85  Va. 
378,  7  S.  E.  531,  1 :  639 

55.  A  joint  maker,  who  is  in  fact  surety 
on  a  note  payable  to  a  corporation,  cannot, 

.  by  purchasing  all  of  its  stock  and  debts,  re- 
cover on  it  against  the  principal.  Harrah 
V.   Jacobs,   75   Iowa,    72,   39   N.    W.    187, 

1:  152 

56.  Property  pledged  as  indemnity  by  one 
debtor  to  another  jointly  or  severally  liable 
with  him  for  the  same  debt  inures  to  the 
benefit  of  the  creditor,  who  has  the  right 
in  equity  to  have  the  property  pledged  ap- 
plied to  the  payment  of  his  debt  if  it  is 
not  paid.  Pendery  v.  Allen,  50  Ohio  St.  121, 
33  N.  E.  716,  .  19:  367 

57.  A  creditor  who  gives  false  information 
or  witiiholds  information  without  sufficient 
cause,  from  a  surety,  thus  inducing  him  to 
refrain  from  taking  steps  to  protect  him- 
self, is  liable  for  the  loss  which  is  thus 
caused.  Benton  County  Sav.  Bank  v.  Bod- 
dicker,  105  Iowa,  548,  75  N.  W.  632,  45:  321 
Between  sureties. 

As  to  Contribution  Generally,  see  Contribu- 
tion. 

Rate  of  Interest  in  Case  of  Contribution, 
see   Interest,   88. 

Limitation  of  Action  for  Contribution,  see 
Limitation  of  Actions,  77,  189-191. 

Contracts  between  Cosureties,  see  Con- 
tracts, 145. 

Parol  Evidence  as  to,  see  Evidence,  1131, 
1161. 

Deduction  from  Legacy  to  Surety,  see  Exec- 
utors and  Administrators,  196. 

For  Editorial  Notes,  see  infra.  III.  §  8. 

58.  The  relation  of  cosureties  jointly  and 
severally  liable  for  the  default  of  their 
principal  as  to  each  other  is  such  that  each 
is  principal  for  half  the  amount  recoverable 
for  such  default,  and  a  surety  for  the  other 
half.  Re  Baily's  Estate,  156  Pa.  634,  27  Atl. 
500,  22:  444 

59.  A  paying  surety  who,  after  deducting 
all  payments  made  and  property  turned  over 
to  him  by  the  principal  debtor,  has  still 
paid  more  than  his  share  of  the  debt,  will 
not  be  required  to  account  to  his  cosurety 


for  such  payments  and  property.    Bushnell 
V.  Bushnell,'  77  Wis.  435,  46  N.  W.  442, 

9:411 

60.  A  surety  who  has  been  obliged  to  pay 
the  obligation  can  prove  the  entire  debt 
against  the  insolvent  estate  of  his  cosurety, 
and  receive  dividends  upon  the  entire  debt 
until  reimbursed  that  half  of  the  common 
burden  belonging  to  the  cosurety.  Pace  v. 
Pace,  95  Va.  792,  30  S.  E.  301,  44:  459 

61.  A  surety  company  which  indemnifies 
one  of  the  sureties  upon  an  official  bond,  and 
is  compelled  to  pay  a  judgment  against  all 
of  them  upon  such  bond,  has  no  right  of 
contribution  against  his  cosureties,  and  can 
acquire  none  from  the  surety  indemnified, 
as  he  holds  the  indemnity  in  trust  for 
them  as  well  as  himself.  Gibson  v.  Shee- 
han,  5  App.  D.  C.  391,  28:  400 

62.  The  remedy  provided  by  Mont.  Code 
Civ.  Proc.  §  1242,  to  enable  a  surety  who 
has  satisfied  the  claim  to  secure  contribu- 
tion from  his  cosurety,  is  cumulative  mere- 
ly, and  does  not  preclude  a  resort  to  the 
courts  to  enforce  the  right  in  any  recognized 
mode.  Merchants'  Nat.  Bank  v.  Great  Falls 
Opera  House  Co.  23  Mont.  33,  57  Pac.  445, 

45:  285 
03.  One  who  signs  a  note  which  is  on 
its  face  joint  and  several,  to  satisfy  the  de- 
mand of  the  payee,  prefixing  to  his  name 
the  word  "suretj-,"  without  any  knowledge 
that  the  apparent  joint  and  several  makers 
are  not  all  principals  in  fact,  cannot  be  com- 
pelled to  contribute  to  one  of  them  who 
was  in  reality  only  a  surety  for  the  real 
principal,  and  who  did  not  request  or  know 
of  the  signing  by  the  latter  surety,  where 
he  has  been  compelled  to  pay  a  portion  of 
the  note.  Bulkeley  v.  House,  62  Conn.  459, 
26  Atl.  3.52,  '  21 :  247 

64.  A  surety  who  has  made  partial  pay- 
ments aggregating  more  than  his  share  of 
the  debt,  his  right  to  contribution  as  to  all 
of  which  is  barred  by  limitation  except  the 
last,  is  entitled  to  judgment  against  his  co- 
surety for  the  amount  of  such  last  payment. 
Bushnell  v.  Bushnell,  77  Wis.  435,  46  N.  W. 
442,  9:  411 


III.   Editorial   Notes. 

a.  Suretyship;  liability  of  surety. 

1.  In  general. 

§  1.  Generally. 

Subrogation  of  creditor  to  securities  held 
by  surety.     5:  290.* 

Validity  of  encumbrance  by  husband  and 
wife  of  property  held  by 
the  entireties  to  secure 
the  individual  debt  of  the 
husband.     66:  632. 

Conflict  of  laws  as  to  capacity  of  married 
woman  to  become  surety 
for  her  husband.     57:  513. 

Vendor  as  surety  in  respect  to  mortgage. 
'5:  277;*  8:  317.* 
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Power  of  surety  company  to  act  as  surety. 

48:  589. 
Power  of  foreign  surety  company  to  act  as 

surety.     48:  592. 
Admissibility  of  extrinsic  evidence  to  show 

relation   of   principal   and 

surety  between  parties  to 

note.     20:  711. 
§  2.'Guaranty  by  surety  of  genuineness  of 

other  signatures. 
Generally.    49:  315. 
Promissory  notes.     49:  315. 

Prior  signatures.    49:  315.^ 
Subsequent  signatures.    49  ."31 6. 
Bonds.   49:  316. 

Prior  signatures.    49:  316. 
Subsequent   signatures.     49:  318. 
§  3.  Law  as  to  becoming  a  surety  for  a 

surety  maker. 
In  general.     21 :  247. 
Methods  of  becoming  surety  for  surety.    21 : 

247. 
Words  added  to  the  signature.     21:  247. 
Words  coupled  with  circumstances.     21:248. 

248. 
Signature  by  payee  to  make  the  paper  avail- 
able.    21 :  248. 
Time  of  signing.     21 :  249. 
After  liabilitv  of  first  surety  fixed.     21:249. 

249. 
Guaranty.     21 :  250. 
Expressing  limiting  liability.     21 :  250. 
Necessity  of  contract  with  first  surety.    21: 

250. 
Signing  at  request  of  surety.    21:  251. 
Request  and  promise  to  save  harmless.    21 : 

252. 
Liability  towards  payee.     21:  252. 
Remedy  against  other  parties  on  the  paper. 

21 :  252. 
Effect  of  release.     21 :  252. 

2.  Liabilities  and  defenses. 

§  4.  Generally. 

Restriction  of  surety's  liability  to  agree- 
ment. 3:  168;*  4:  680:* 
9:  353.* 

Rule  that  surety's  liability  is  not  to  be 
extended  by  implication. 
13:  418.* 

When  surety  bound  by  signature.     8:  735.* 

Necessity  of  notice  of  default  to  bind  guar- 
antor.    20:  257. 

Effect  of  contingency  of  claim  against  es- 
tate of  deceased  surety. 
58:  82. 

Contingency  of  claim  against  sureties  on 
bonds  for  title.    58:  86. 

Breach  of  warranty  in  the  principal  con- 
tract as  defense  to  surety. 
21 :  406. 

§  5.  Liability  on  guaranty  or  surety  obliga- 
tion obtained  by  fraud. 

In  case  of  fraud  of  principal.    21 :  409. 

The   obligee   must   not  connive   at   the 
fraud.    21 :  410. 

In  case  of  fraud  of  obligee.    21 :  410. 

Secret     stipulation    between     principal 

and  obligee.    21:  410. 
Concealment  of  facts.    21:  411. 


There  must  be  fraud.     21:411. 
Silence  or  concealment  when  there  is  a 

duty  to  speak.    21:  411. 
Surety  for  employee.     21:  412. 
Holding  agent  out  as  honest.     21 :  413. 
Public  officers.    21 :  413. 
Negligence  of  surety.    21 :  413. 

3.  Release;  discharge. 

§  6.  Generally. 

What  acts  will  release  surety.     13:  418.* 

Release  of  mortgagor  as  surety  by  mort- 
gagee's dealing  with  ven- 
dee who  has  assumed 
mortgage.     16:  85. 

Release  of  surety.     7:405.* 

Breach  of  promise  to  surety  as  to  getting 
other  sureties.     45:  321. 

Effect  of  alteration  of  instrument  on  sure- 
ty's liability.    7:  743.* 

Effect  of  death  of  cosurety.     2:  184.* 

§  7.  Effect  of  usury  in  consideration  for  ex- 
tension. 

Effect  of  payment  of  usury.    52:  316. 

Effect  of  contract  to  pay  usury.    53:  320. 

b.  Rights  and  remedies  of  surety. 

§  8.  Generally. 

Indemnity  of  surety.     13:  340.* 

Relief  in  equity.    7:  84.* 

Right  of  surety  to  pay  debt  of  principal. 
1 :  642.* 

Right  of  surety  to  control  application  of 
collaterals.     12:  131.* 

Contribution  between  cosureties.     9:  411.* 

Statute  of  frauds  as  to  contract  between 
sureties.    39:  378. 

Right  of  surety  on  bail  bond  to  pursue  prin- 
cipal into  another  state 
for  the  purpose  of  arrest- 
ing him.     14:  605. 

§  9.  Subrogation. 

See  also  infra.  III.  §   10. 

Of  sureties  to  rights  of  creditors.  1:  G42;* 
5:  288;*  7:  84.* 

Right  of  surety  on  administrator's  bond  to 
subrogation  on  payment 
of  claim.     9:  227.* 

Right  of  surety  to  be  subrogated  to  prior- 
ity of  state  in  payment 
from  assets  of  debtor.  29: 
248. 

Right  of  surety  to  be  subrogated  to  prior- 
ity of  United  States  in 
payment  from  assets  of 
debtor.     29:  240. 

§10.  Extinction  of  judgment  against  prin- 
cipal by  sureties'  payment. 

In  general.     68:  513. 

Payments  by  joint  debtors.     68:514. 

The  right  of  action  at  common  law.  68: 
517. 

The  nature  of  subrogation.     68:  520. 

The  civil  law.     68:  .522. 

The  equitable  doctrine  of  subrogation.     68: 
523. 
In  general.     68:  523. 
No  contract  right.     68:  524. 
Justice  the  end.     68:  525. 


2474 


PRINCIPAL  OF  SCHOOI^-PRIORITY. 


The  right  never  doubtful.  68:  526. 
Superior  equities  prevail.  68:  526. 
Laches.      G8:  527. 

Adequate  remedy  at  law.     68:  528. 
Subrotration    to    collateral    securities.     68: 

528. 
Subrogation   to   rights   and   remedies.     68: 

534. 
Subrogation     to     primary     securities.      68: 
534. 
English  cases  before  Lord  Eldon's  time. 

68:  537. 
Lord  Eldon's  doctrine.    68:  538. 
Irish  cases.     68:  539. 
Lord    Eldon's    doctrine    in    the    United 

States.     68:  540. 
Efl'ect  of  surety's  payment  on  the  pri- 
mary  obligation.     68:  546. 
Extinction.     68:  546. 
Survival.     68:  548. 

In  general.     68:  548. 
Equity  will  revive.    68:  550. 
In  case  of  a  lien.     68:  551. 
When  there  is  an  assignment. 

68:  552. 
Right  to  a  transfer.     68:  553. 
Possession   of   original   obliga- 
tion.    68:  555. 
Surety's   payment   in   the   na- 
ture  of  a  purchase.     68: 
555. 
Satisfaction     set     aside.       68: 
555. 
,  Succession    to    specialties,    preferences, 
and  priorities.    68:  556. 
Commercial   paper.     68:  559. 

Relation   of   maker  and  indorser.     68: 

559. 
Separate  judgments.    68:  559. 
Laws  allowing  joint  actions.    68:  560. 
Joint  judgments.     08:  562. 
Joint  makers.    68:  563. 
Discharge  of  secondary  liabilities.     68: 

564. 
Satisfaction  not  duplicated.     68:  564. 
Suretyship  by  separate  contract.    68:  564. 
Separate  judgments  against  principals.    68: 

565. 
Judgment   as   a  merger  of   the   relation  of 
principal  and  surety.    68: 
566. 
Executions  on   original   judgments.   68:  5G7. 
Keeping  paid  judgments  alive.     68:  569. 
The  question  of  intention.     68:  570. 
The  need  of  a  formal  assignment.     68:  572. 
Existence  and  proof  of  suretyship.     68:  574. 
Statutes.     08:  577. 

Early  American  legislation.     68:  577. 
Legislation    during   the    middle    period. 

68:  577. 
Later    !(':L'i.!ation.     G8:  578. 
Construction    and    interpretation.      68: 
580. 
Effect     of     statutes     on     existing 

rights.     68:  580. 
The  rule  of  interpretation.     68:581. 
Application  and  effect.     68:  581. 

Complete  subrogation.     68:  ,581. 
The  right  to  assignment.     68:  581. 


Control  of  original  judgment.     68: 

582. 
Executions.     68:  582. 
New  judgments.    68:  582. 
Compulsory  payments.    68:  583. 
Sureties  embraced.     68:  583. 
Miscellaneous.    68:  584. 
The  English  statutes.     68:  584. 
Canadian  statutes.    68:  585. 
Overruled,  limited,  and  doubtful  cases.    68: 

585. 
§11.  Intervention;  relief  against  judgment; 

set-off. 
Right    of    surety    to    intervene    in    action 
against  principal,  or  prin- 
cipal    in     action     against 
surety.      68:  736. 
Effect  of  decree  against  principal;  vacating 
or    setting    aside    decree. 
2:  644.* 
Rights  of  surety  on  payment  of  judgment. 

16:  115. 
Injunction    against    judgment    entered    on 
confession     against     sure- 
ties.    30:  240. 
Injunction  in  behalf  of  surety  against  judg- 
ment.    30:  5G7. 
Enjoining  judgment  against  or  in  favor  of 

sureties.     31 :  59. 
Right  of  surety  to  sue   to  set  aside  judg- 
ment    against     principal. 
54:  765. 
Surety's    right    of    set-off,    generally.      13: 

239.* 
Rights  as  to  set-off  in  case  of  insolvency. 

17:  460. 
Set-off  in  bankruptcy  cases.    55:  68. 


PRINCIPAL   OF   SCHOOL. 

Liability  of,  see  Schools,  62. 
Woman  as,  see  Schools,  41. 


PRINTING. 


Of  Brief,  Allowance  of  Costs  for,  see  Ap- 
peal and  Error,  1228,  1229. 
Acceptance  of,  see  Contracts,  712. 
Lien  for^  see  Liens,  4. 
See  also  Public  Printing. 


PRIOR  APPROPRIATION. 

Of  Water,  see  Waters,  II.  c;  IV.  §§  37-41. 

#  «  » 

PRIORITY. 

Between  Assignees,  see  Assignment,  15,  16, 

43-45. 
Of  Attachment,  see  Attachment,  II.  b. 
Of  State's  Lien  on  Canal,  see  Canals,  2. 
Of  Chattel  Mortgage,  see  Chattel  Mortgage, 

IV.  b. 
Of  Preferred  Stockholders,  see  Corporations, 

457-462. 
Between  Creditors,  Fee  Creditors'  Bill,  IV. 
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Between  Dower  and  Other  Liens,  see  Dower, 

3-5. 
Of  Claims  apainst  Decedent,  see  Executors 

and  Administrators,  148-153. 
Between  Carnishee  and  Other  Creditors,  see 

Carnisliment,  II.  e. 
On  Distribution  of  Insolvent  Estate,  see  In- 
solvency, 14,  15. 
Of  Judgments,  sec  Judgment,  310,  313,  314, 
Of  Lien  under  Lew,  see  Levy  and  Seizure, 

67. 
Of  Liens  Cenerallv,  see  Estoppel,  175;  Liens, 

II. 
Of  Maritime  Liens,  see  Maritime  Liens,  3,  4, 
Between   Mechanic's   Lien  and  other  Liens, 

see  Mechanics'  Liens,  III. 
Between  Mining  Claims,  see  Mines,  I.  c. 
Between    Mortgage    and    Other    Liens,    see 

Mortgage,  IT. 
Of    Street    Improvement    Assessment,    see 

Public  Improvements,  141-143. 
Between  Receivers,  see  Receivers,  1. 
Of  Claims  against  Receivers,  see  Receivers, 

ITI. 
See  also  Preference. 


PRIOR  OFFENSE. 


EflTect    of,   on    Extent    of   Punishment,   see 
Criminal  Law,  IV.  f. 

Editorial   Notes. 

Enhancing  penalty  of  crime  when  commit- 
ted by  prior  ofiFender.  34: 
308. 


^•» 


PRISON. 

Change   of,   see   Constitutional  Law,    111. 

Election  of  Prison  Directors,  see  Constitu- 
tional Law,  270. 

Imprisonment  in,  for  Crime,  see  Criminal 
Law,  IV. 

Domicilin,  see  Domicil,  8. 

Presumption  as  to  Knowledge  of  Condition 
of,  see  Evidence,  300. 

Closing  Highway  on  Grounds  of,  see  High- 
ways, 385. 

Right  of  Action  for  Negligent  Keeping  of, 
see  Nuisances,  87. 

Appointment  of  Superintendent,  see  Officers, 
52. 

Abolishing  Office  of  Superintendent  of,  see 
Officers,  115. 

Liability  of  State  for  Injury  to  Guard,  see 
State  Institutions,  5,  6. 

Power  to  Sue,  see  State  Institutions,  5. 

As  to  Jails,  see  Jails. 

1.  Tb.e  legislature  has  power  to  provide 
for  the  apjiointnient  of  a  prison  superin- 
tendent under  a  constitutional  provision  re- 
quiring it  to  provide  for  the  erection  and 
conduct  of  the  prison.  State  Prison  of 
North  Carolina  v.  Day,  124  N.  C.  362,  32  S. 
E.  748,  46:  295 

2.  Tlie  nature  or  character  of  a  state 
prison  is  not  changed  by  a  statute  incor- 
porating it,  by  the  fact  that  new  power  is 


conferred  on  the  management  to  sell  or  lease 
the  lands  belonging  to  the  institution.  Id. 
3.  The  erection  of  a  prison  by  city  au- 
thorities within  city  limits  is  not  an  inva- 
sion of  the  property  rights  of  the  owner  of 
adjacent  lands,  and  therefore  not  the 
foundation  of  an  action  for  damages  against 
the  citv.  Long  v.  Elberton,  109  Ga.  28,  34 
S.  E.  333,  46:  428 


PRISON  ASSOCIATION. 

Liability  for  Torts,  see  State  Institutions, 

7. 
Pollution  of  Stream  by,  see  Waters,  293. 


PRISON  BREACH 

See  Escape,  3,  4. 

Editorial  Notes. 

Justification  of.     15:  190. 

Liability  of  coimty  for.     39:  60. 

Right  of  peace  officer  to  enter  dwelling  to 
recapture  escaping  prison- 
er.    16:  501. 


PRISONER. 


Evidence  of  Custom  to  Search,  see  Evidence, 

2188. 
Liability  for  Failure  to  Protect  from  Mob, 

see  Sheriff,  1,  2. 


PRISON   GUARD. 


Liability  of  State  for  Injury  to,  see  State 
Institutions,  5,  6. 


PRIVACY. 

Right  to  Damages  for  Loss  of,  see  Damages, 
516. 

Injunction  against  Violation  of,  see  Injunc- 
tion, 58,  "62,  74. 

1.  The  right  of  privacy  is  embraced  with- 
in the  absolute  rights  of  personal  security 
and  personal  liberty.  Pavesich  v.  New  Eng- 
land L.  Ins.  Co.  122  Ga.  190,  50  S.  E.  08. 

69:  101 

2.  Liberty  of  speech  and  of  the  ])ress, 
when  exercised  within  the  boimds  of  the 
constitutional  guaranties,  are  limitations 
upon  the  exercise  of  the  right  of  privacy. 

Id. 

3.  The  publication  of  the  life  of  an  in- 
ventor, whether  he  is  regarded  as  a  public 
or  a  private  character,  cannot  be  enjoined 
as  an  invasion  of  the  right  of  privacy,  since 
the  freedom  of  the  press  is  a  constitutional 
right.  Corliss  v.  E.  W.  Walker  Co.  57  Fed. 
434,  64  Fed.  280,  31:  283 

4.  Ths  picture  or  photograph  of  a  public 
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person — such  as  a  great  inventor — may  law- 
fully be  published  in  a  newspaper,  maga- 
zine or  book,  if  a  copy  can  be  obtained  with- 
out breach  of  contract  or  violation  of  con- 
fidence. Id. 

5.  A  woman's  right  of  privacy,  in  so  far 
as  it  includes  the  right  to  prevent  the  pub- 
lic from  making  pictures,  busts,  or  statues 
of  her  to  commemorate  her  worth  or  serv- 
ices, does  not  survive  her  so  that  it  can  be 
enforced  bv  her  relatives.  Schuyler  v.  Cur- 
tis, 147  N."^  Y.  434,  42  N.  E.  22,  31 :  286 
Violating  right  for  advertising  purposes. 
As  Libel,  see  Pleading,  373. 

6.  The  publication  of  a  picture  of  a  per- 
son, without  his  consent,  as  a  part  of  an 
advertisement,  for  the  purpose  of  exploit- 
ing the  publisher's  business,  is  a  violation 
of  the  right  of  privacy  of  the  person  whose 
picture  is  reproduced,  and  entitles  him  to 
recover,  without  proof  of  special  damage. 
Pavesich  v.  New  England  L.  Ins.  Co.  122  Ga. 
190,  50  S.  E.  68,  69:  101 

7.  The  unauthorized  publication  of  one's 
likeness  by  another  person  for  advertising 
purposes  will  not  support  an  action  for  in- 
junction or  for  damages  on  the  theory  that 
it  is  an  invasion  of  a  "right  of  privacy." 
Roberson  v.  Rochester  Folding  Box  Co.  171 
N.  Y.  538,  64  N.  E.  442,  59:  478 
Loss  or  waiver  of  right  of. 

8.  One  who  seeks  or  holds  a  public  office, 
or  any  person  who  claims  from  the  public 
approval  or  patronage,  waives  his  right  of 
privacy  to  such  an  extent  that  he  cannot  re- 
strain or  impede  the  public  in  any  proper  in- 
vestigation into  the  conduct  of  his  private 
life  which  may  throw  light  upon  the  ques- 
tion of  his  fitness  for  the  office  which  he 
seeks  or  holds,  or  as  to  whether  the  public 
should  bestow  upon  him  the  office  which  he 
seeks,  or  accord  to  him  the  approval  or 
patronage  which  he  asks.  Pavesich  v.  New 
England  L.  Ins.  Co.  122  Ga.  190,  50  S.  E. 
68,  69:  101 

9.  The  right  of  privacy  may  be  waived, 
either  expressly  or  by  implication,  except  as 
to  those  matters  which  law  or  public  policy 
demands  shall  be  kept  private;  but  a  waiver 
authorizes  an  invasion  of  the  right  only  to 
such  an  extent  as  is  necessarily  to  be  in- 
ferred from  the  purpose  for  which  the  waiv- 
er is  made.  Waiver  for  one  purpose,  and  in 
favor  of  one  person  or  class,  does  not  au- 
thorize an  invasion  for  all  purposes,  or  by 
all  persons  and  classes.  Id. 

Editorial  Notes, 

The  law  of.    31 :  283. 


PRIVATE  ACADEMY. 

Use  of  School  Funds  for,  see  Schools,  4. 


PRIVATE  ACTION. 


To  Set  Aside  Admission  to  Citizenship,  see 
Aliens,  14. 


For  Injury  to  Public  Fishery,  see  Fisheries,. 
2. 

Of  Abutting  Owner,  see  Highways,  45,  46, 
49,  52,  53,  55,  57,  67,  115,  119-127,  163, 
168. 

For  Discontinuance  of  Highway,  see  High- 
ways. 395-397. 

To  Test  Validity  of  Municipal  Organization, 
see  Municipal  Corporations,  5. 

For  Abatement  of  Nuisance,  see  Nuisances, 
51-53,  II.  a. 

To  Enforce  Public  Right  Generally,  see  Par- 
ties, I.  a,  4. 

For  Obstruction  of  Floatable  Stream,  see 
Waters,  50. 

See  also  Courts,  284. 


PRIVATE  CROSSING. 

Over  Railroad,  see  Railroads,  69-71,  169,  170, 
182-189,  293,  336. 


PRIVATE  DETECTIVES. 

Indictment   for  Acting  as,  see   Indictment, 

etc.,  53. 
Title  of  Statute  as  to,  see  Statutes,  213. 
In  Street,  see  Highways,  67,  70. 
See  also  Drains  and  Sewers,  8. 


PRIVATE  LAND  CLAIMS. 

Federal  Question  Involved  for  Purpose  of 
Appeal,  see  Appeal  and  Error,  65. 

Inclusion  of  Submerged  Lands,  see  Waters, 
138. 


PRIVATE  PURPOSE. 


Right  to  Take  Property  under  Power  of 
Eminent  Domain  for,  see  Eminent  Do- 
main, I.  d. 


PRIVATE  RAILROAD. 

As  Carrier,  see  Carriers,  5. 

In  Street,  see  Highways,  101-163. 

Injunction  against,  see  Injunction,  412. 


PRIVATE  ROADS. 


Easement  of  Private  Way,  see  Ea<?cments. 

Condemnation  of  Land  for,  see  Eminent  Do- 
main, 7G-S2. 

Compensation  for  Injury  to,  by  Railroad,  see 
Eminent  Domain,  324. 

Conversion  into  Public  Highway  by  User, 
see  Highways,  9. 
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Municipal  Liability  for  Injury  on,  see  High- 
ways, 222,  223. 

Negligence  in  Condition  of,  see  Negligence, 
105. 

1.  A  fence  may  be  maintained  along  a 
statutory  private  road  across  the  end  of  the 
farm  of  another  person,  when  necessary  to 
the  owner's  reasonable  enjoyment  of  the 
road, — as,  for  instance,  where  its  use  is  for 
driving  stock  through  it, — especially  where 
the  owner  of  the  soil  has  land  only  on  one 
side  of  the  road.  Harvev  v.  Crane,  85  Mich. 
316,  48  N.  W.  .582,  '         N  12:  601 

2.  The  fact  that  a  private  passageway  is 
paved  does  not  constitute  an  invitation  to 
the  public  to  use  it.  Stevens  v.  Nichols,  155 
Mass.  472,  29  N.  E.  1150,  15:  459 

Editorial  Notes. 

Condemnation  of  land  for.     16:  81. 
Petition  for.     8:  59.* 

Liability    for   condition   of,   or   injuries   on, 
private  roads.     15:  459. 
Liability    of    others    than    owner.      15: 

460. 
Injuries  caused  by  negligent  acts.     15: 
460. 


PRIVATE  TRAMWAY. 

As  Additional  Servitude,  see  Eminent  Do- 
main, 455. 


PRIVIES. 


PRIVILEGE  TAX. 

On  Railroad  Company,  Due   Process  as  to, 

see  Constitutional  Law,  662. 
On  Street  Car  Company,  Due  Process  as  to, 

see  Constitutional  Law,  659. 
See  also  License,  II. 


PRIVITY. 

Lack  of,  Effect  on  Right  of  Action  for 
Money  Received,  see  Assumpsit,  25,  26. 

In   Covenant,   see  Covenant,   16,  68,   69,  80. 

Of  Contract,  see  Electric  Lights,  1. 

Effect  of  Custom  on  Lack  of,  see  Custom,  28. 

In  Lease,  see  Landlord  and  Tenant,  214. 

Between  Lessor  and  Assignee,  see  Landlord 
and  Tenant,  83. 

Between  Seller  of  Drug  and  Person  Injured, 
see  Drugs  and  Druggists,  6. 

Between  Seller  or  Manufacturer  and  Person 
Injured,  see  Negligence,  I.  b,  2. 

Third  Person's  Right  of  Action  on  Con- 
tract, see  Parties,  I.  a,  2,  6. 

Under  Quitclaim  Deed,  see  Vendor  and  Pur- 
chaser, 50a. 

In  Contract  for  Water  Supply,  see  Waters, 
561-575. 

The  term  "privity  in  estate"  denotes  mu- 
tual or  successive  relationship  to  the  same 
rights  of  property.  Mygatt  v.  Coe,  124  N. 
Y.  212,  26  N.  E.  611,  11:646 

Editorial  Notes. 

As  to  actions  on  contract.     25:  259. 


Requirements  as  to,  see  Buildings,  9,  10. 

Statute  Authorizing  Destruction  of,  see  Con- 
stitutional Law,  632a. 

Due  Process  in  Abating  Nuisance  of,  see 
Constitutional  Law,  906. 

Judicial  Notice  as  to,  see  Evidence,  150. 

As  Nuisance,  see  Nuisances,  70,  78. 


Editorial  Notes. 


38: 


Municipal  regulations  of,  as  nuisances. 

316. 
Liability  of  landlord  to  third  persons  as  to 

condition   of.     26:  201. 


PRIVILEGE. 


What  is,  see  License,  106. 

Of  Witness,  see  Criminal  Law,  87,  98-102; 

Witnesses,  II.  c. 
Of  Exemption   from   Process,  see  Writ  and 

Process,  II.  d. 


PRIVILEGED  COMMUNICATIONS. 

Evidence  of,  see  Evidence,  X.  b. 

In  Libel  Case,  see  Libel  and  Slander,  II.  e. 


PRIVY  EXAMINATION. 

Of   Married   Woman,   see   Acknowledgment, 
IIL  b. 


♦  •» 


PRIZE. 

On  Horse  Race,  see  Gaining,  12. 
Distribution  of,  as  Lottery,  see  Lottery,  13, 

17-22,  28. 
For  Contestant   in   Prize   Fight,   see  Prize 

Fighting,  2,  3. 

Editorial  Notes. 

Jurisdiction  of  consuls  in  case  of.    45:  495. 
Allowance  of  interest  on  value  of  vessel  cap- 
tured as  prize.     18:  453. 


PRIZE    FIGHTING. 


Conspiracy  for,  see  Conspiracy,  15. 

Admissibility  of  Communications  or  Decla- 
rations of  Parties,  see  Evidence,  1668, 
1669. 

Rules  of  and  License  for,  as  Evidence,  see 
Evidence,  1027,  1028. 

Opinion  as  to,  see  Evidence,  1364,  1365. 
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Indictment  for,  see  Indictment,  etc.,  117,  118. 
Injunction     against,     see     Injunction,     153, 

154. 
Forfeiture  of  Franchise  on  Account  of,  see 

Receivers,   39. 
Title   of  Statute  as  to,  see   Statutes,  168, 

231. 

1.  A  "prize  fight,"  which  is  prohibited  by 
Ohio  Rev.  Stat.  §  6888,  includes  every  fight 
for  prize  or  reward,  whether  in  public  or 
private  and  however  conducted.  Seville  v. 
State,  49  Ohio  St.   117,  30  N.  E.  621, 

15:  516 

2.  An  expectation  of  reward  to  be  gained 
by  the  contest  or  competition,  and  an  in- 
tent to  inflict  some  degree  of  bodily  harm 
upon  the  contestant,  are  necessary  to  con- 
stitute prize  fighting.  People  v.  Taylor,  96 
Mich.  576,  56  N.  W.  27,  21 :  287 

3.  That  the  prize  is  to  be  equally  divided 
between  the  contestants  does  not  prevent 
a  fight  for  which  it  is  to  be  awarded  from 
being  a  prize  fight.  Com.  ex  rel.  Pratt  v. 
McGovern.  116  Ky.  212,  75  S.  W.  261,  66:  280 

4.  The  use  of  gloves  in  a  prize  fight  does 
not  make  the  combat  any  less  an  off"ense  in 
the  eves  of  the  law.  Id. 

5.  The  proviso  in  Ohio  Rev.  Stat.  §  6890, 
that  the  section,  which  is  against  public 
sparring  or  boxing  exhibitions,  shall  not  ap- 
ply to  exercises  in  any  public  gj^mnasium 
or  athletic  club  if  written  permission  is  ob- 
tained from  the  sheriff  or  mayor,  has  no  ap- 
plication to  the  offense  of  prize  fighting, 
\vhich  is  prohibited  bv  §  6888.  Seville  v. 
State,  49  Ohio   St.   117,  30  N.  E.   621, 

15:  516 

6.  A  elovo  contest  with  5  oz.  gloves,  under 
the  Marquis  of  Queensbury  rules,  which  al- 
low no  wrestling,  roughing,  or  hugging  the 
ropes,  and  no  spikes  in  boots  or  shoes,  and 
re(iuire  a  contestant  v;ho  falls  through  a 
weakness  or  otherwise  to  rise  unassisted  in 
ten  seconds,  and  to  be  considered  down  when 
hanging  on  the  ropes  in  a  helpless  state,  is 
not  "what  is  coinninnly  called  a  prize  fight," 
within  the  prohibition  of  the  Louisiana  stat- 
ute. l)\it  is  within  the  proviso  thereto  ex- 
cepting glove  contests  in  rooms  of  regularly 
fhartcrod  athletic  clubs.  State  v.  Olvmpic 
Club.  46  La.  Ann.  935.  15  So.  190,  24:  4.52 

7.  The  use  of  land  or  a  building  for  the 
maintenance  of  prize  fights  is  a  public  nui- 
sance. Com.  ex  rel.  Pratt  v.  McGovern,  116 
Ky.  212,  75  S.  W.  201,  66:  280 

F.ditorial   Notes. 

Prize  fighting  as  a   crime.     15:  516. 

Sjioftatois  as  arcomplices.     15:  516. 

Aiding  and   abeltinu.      15:  517. 

Indictments.      15:  517. 
Consent    as    justification    for    assault.      15: 
8.53. 


PROBABILITY. 


Qnof^tion    for   .lurv    as   to,    see    Trial.   II.   c, 
3. 


PROBABLE  CAUSE. 

For  Slanderous  Charge,  see  Libel  and  Slan- 
der, 175.  188. 

Want  of,  for  Prosecution,  see  Malicious 
Prosecution,  11. 

For  Alaking  Unlawful  Search,  see  Sear6h 
and  Seizure,  10. 

Question  for  Jury  as  to,  see  Trial,  118. 


PROBATE. 

Appealability  of  Probate  Decrees,  see  Appeal 

and  Error,  31,  47-49. 
Jurisdiction    as    to    Probate    Matters,    see 

Courts,  II.  a,  5. 
Collateral  Attack  on,  see  Judgment,  139. 
Removability  of  Action  for,  see  Removal  of. 

Causes,  1,  4. 
Of  Wills  Generally,  see  Wills,  I.  e. 


PROBATE  BOND. 


Failure  of  Part  of  Sureties  to  Sign,  see  Prin- 
cipal and  Surety,  16. 
See  also  Bonds,  14. 


PROBATE  COURTS. 


Jurisdiction  of,  see  Courts,  II.  a,  5. 
Conclusivenes.e  of  Order  of,  see  Judgment, 
94. 


PROBATE  JUDGE. 


Authority  to  Appoint  Police  Commissioners, 

see  Constitutional  Law,  289. 
As  Coimty  Officer,  see  Judges,  60. 
Liabilitv  of,  for  Loss  of  Money,  see  Judges, 

65." 
Special  Legislation  as  to,  see  Statutes,  387- 

389. 


PROCEDURE. 


Due  Process  in,  see  Constitutional  Law,  n. 
b,  7. 


PROCEEDINGS  IN  REM. 

What  is,  see  Action  or  Suit,  65. 
Jurisdiction  by  Virtue  of  Power  over  Res, 

see  Constitutional  Law,  801. 
As    Due    Process,    see    Constitutional    Law, 

889. 
Action    to    Rescind    Sale    of    Land    as,    see 

Courts,  63. 
Garnisliment  as,  see  Garnishment,  4. 


PROCEEDINGS   SUPPLEMENTARY— PROHIBITION,  I. 
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Conclusiveness    of    Judgment   in  Rem,   see 

Judgment,  407. 
See  also  Judgment,  31,  355. 

Editorial   Notes. 

To  enforce  penalty  against  vessel.     2:  382.* 
What    service    of    process    in,    sufficient    to 

constitute   due  process  of 

lavi^.    50:  597. 
Divorce  suit  as.    59:  167. 


PROCEEDINGS  SUPPLEMil^TARY. 

See  Execution,  II. 


PROCESS. 

Abuse  of,  see  Abuse  of  Pro«?s9. 
Execution  as,  see  Execution,  1. 
See  also  Writ  and  Process. 


PROCLAMATION. 


Of  Adoption  of  Constitutional  Amendment, 
see  Constitutional  Law,  21. 

Judicial  Notice  of,  see  Evidence,  I.  b. 

Copy  of,  as  Evidence,  see  Evidence,  794. 

Of  Insurrection,  see  Insurrection. 

Inquiry  into  Truth  of  Recitals  in,  see  Ha- 
beas Corpus,  13. 

For  Extra  Session  of  Legislature,  see  Stat- 
utes, 31. 


PRO  CONFESSO. 
Judgment  Pro  Confesso,  see  Judgment,  I.  b. 

♦  •  » 

PRODUCE  EXCHANGE. 
See  Exchanges. 


PRODUCTION  OF  DOCUMENTS. 

Prejudicial  Error  as  to,  see  Appeal  and 
Error,  896,  927. 

Erroneous  Charges  as  to  Presumption  from 
Failure  to  Produce,  see  Appeal  and  Er- 
ror, 1045. 

Notice  for,  see  Evidence,  IV.  s. 

Presumption  from  Refusal  to  Produce,  see 
Evidence,  394,  395. 

See  also  Discovery  and  Inspection,  6-12. 

Editorial   Notes. 

Right  of  party  producing  documents  upon 
notice,  to  use  and  control 
tlieir  use  as  evidence.  15: 
138. 


PROFANITY. 

Carrier's  Liability  for  Use  of,  Towards  Pas- 
senger, see  Carriers,  142,  143. 

Ejection  of  Passenger  for,  see  Carriers,  351, 
352. 

Of  Passenger  to  Justify  Assault  by  Conduc- 
tor, see  Carriers,  171. 

Of  Insane  Passenger,  see  Carriers,  446. 

Indictment  for,  see  Indictment,  etc.  83. 

As  Nuisance,  see  Nuisances,  49. 

Editorial  Notes. 

As  a  crime.     22:  353. 

Cruel    and    unusual    punishment    for.      35: 
570. 


PROFESSION. 

Editorial  Notes. 


Right  to  practise  a  profession  as  a  privilege 
or  immunity  of  a  citizen 
of  the  United  States.  14: 
581. 


PROFESSIONAL  EXPERTS. 
Who  are,  see  Civil  Service,  10. 

♦  »  » 

PROFITS. 

Loss  of,  as  Element  of  Damage,  see  Dam- 
ages, III.  p. 

Of  Estate  by  Entirety,  see  Husband  and 
Wife,  81,  82. 


PROHIBITION. 


I.  Power  to  Issue. 
II.  Adequacy  of  Other  Remedies. 

III.  Persons  to  or  against  WHiom  Writ  nay 

be  Granted. 

IV.  Proceedings    That   may   be   Forbidden. 
V.  Procedure. 

VI.  Editorial  Note. 

Against  Receivership,  see  Corporations,  722. 


I.  Power  to  Issue. 

Original  Jurisdiction  of  Appellate  Court,  see 

Courts,  II.  a,  2. 
For  Editorial  Notes,  see  infra,  VI. 

1.  The  power  to  issue  writs  of  prohibition 
is  not  confined  to  cases  when  it  is  necessary 
to  the  exercise  of  appellate  power,  by  a 
constitutional  provision  giving  the  court 
power  to  issue  such  writs  "and  all  other 
writs  necessary  and  proper  to  the  complete 
exercise  of  its  appellate  and  revisory  juris- 
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PROHIBITION.  II.— IV. 


diction."  State  ex  rel.  Amsterdamsieh  Trus- 
tees Kantor  v.  Spokane  County  Super.  Ct. 
15  Wash.  668,  47  Pac.  31,  *  37:  111 

2.  A  writ  of  prohibition  to  stay  proceed- 
ings by  an  inferior  tribunal  in  excess  of  its 
jurisdiction  may  be  granted  by  the  Kentuc- 
ky  court  of  appeals.  Weaver  v.  Toney,  107 
Ky.  419,  54  S.  W.  732,  50:  105 

3.  Writs  of  prohibition  to  prevent  the  sec- 
r«»tary  of  state  from  certifying  certain 
nominations  to  county  clerks  and  recorders, 
a.nd  to  prevent  a  county  clerk  and  recorder 
from  printing  the  names  of  persons  nomi- 
nated by  a  certain  convention,  are  not  with- 
in the  jurisdiction  of  the  supreme  court  un- 
der Mont.  Const,  art.  8,  §  3,  giving  that 
court  power,  in  its  discretion,  to  issue  writs 
of  prohibition,  since  this  must  be  construed 
to  extend  only  to  proceedings  wherein  such 
writs  lay  at  the  time  the  Constitution  was 
adopted;  and  the  authority  to  issue  such 
writs  cannot  therefore  be  derived  from  the 
subsequently  enacted  provisions  of  Mont. 
Code,  Civ.  Proc.  §  1980,  providing  for  the 
issue  of  such  writs  to  officers  exercising 
ministerial  functions.  State  ex  rel.  Scharni- 
kow  V.  Hogan,  24  Mont.  379,  62  Pac.  493, 

51 :  958 


II.  Adequacy  of  Other  Remedies. 

See  also  infra,  13. 

For   Editorial   Notes,  see   infra,   VI. 

4.  Adequate  remedies  at  law,  such  as  to 
defeat  a  right  to  a  writ  of  prohibition 
against  acting  in  pursuance  of  an  order  ap- 
pointing a  receiver,  are  not  furnished  by  mo- 
tion to  withdraw  the  order,  or  leave  to  sue 
the  receiver  "n  ejectment,  or  an  appeal  from 
the  order.  Havemever  v.  San  Francisco 
Super.  Ct.  84  Cal.  327,  24  Pac.  121,       10:  627 

5.  Tlie  mere  fact  that  an  appeal  lies  to  a 
final  judgment  is  not  conclusive  against  the 
right  to  issue  a  writ  of  prohibition  under 
Colo.  Code,  §  297,  allowing  the  writ  when 
"there  is  no  appeal  nor,  in  the  judgment 
of  the  court,  any  plain,  speedy,  and  ade- 
quate remedy,"  as  tlie  remedy  by  appeal 
may  not  be  plain,  speedy ,  and  adequate. 
People  ex  rel.  L'Abbe  v.  Lake  County  Dist. 
Ct.  26  Colo.  386,  58  Pac.  604,  46:  850 

6.  Remedy  by  motion  to  dissolve  an  in- 
junction, and  an  appeal  on  final  judgment, 
will  not  preclude  a  writ  of  prohibition 
against  an  injunction  to  test  the  title  to  an 
office,  when  the  term  of  office  will  probably 
expire  before  the  appeal  can  be  heard  and 
decided.  State  ex  rel.  McCaffery  v.  Aloe, 
152  Mo.  466,  54  S.  W.  494,  47:  393 

7.  A  writ  of  prohibition  will  issue  against 
actions  brought  before  a  justice  of  the  peace 
by  splitting  up  an  entire  cause  of  action  so 
as  to  make  the  amount  claimed  in  each  too 
small  to  permit  an  appeal,  where  the  relief 
has  been  denied  by  the  justice,  leaving  no 
other  remedy.  Bullard  v.  Thorpe,  66  Vt. 
5D9.  30  Atl.  .m  25:605 

8.  A  writ  of  prohibition  will  not  be 
granted  where  there  is  a  complete  and  effec- 


tive remedy  by  appeal  or  writ  of  error.  Wal- 
cott   V.   Wells.  21   Nev.   47.   24   Pac.   367, 

9:  59 
9.  Prohibition  will  not  lie  to  restrain  the 
enforcement  of  an  injunction  agamst  future 
dealings  in  nontransferable  railroad  tickets, 
where  the  court  had  jurisdiction  of  the  peti- 
tion because  of  tickets  actually  in  the  pos- 
session of  defendants;  since,  if  error  exists, 
it  must  be  corrected  by  the  proper  process, 
and  not  by  prohibition.  Schubach  v.  Mc- 
Donald, 179  Mo.  163,  78  S.  W.  1020,      65:  136 


III.  Persons  to  or  against  Whom  Writ  may 
be   Granted. 

Against  Judge  De  Facto,  see  Judges,  8. 
See  also  supra,  3,  7;  infra,  20. 

10.  The  W^est  Virginia  supreme  court  of 
appeals  will  not  award  a  writ  of  prohibi- 
tion against  a  circuit  court  to  prohibit  it 
from  proceeding  by  mandamus  to  compel  the 
secretary  of  state  to  deliver  election  returns, 
on  the  petition  of  a  party  who  alleges  no 
other  grounds  or  interest  in  the  matter  than 
that  he  is  the  plaintiff  in  an  injunction  suit, 
and  that  the  circuit  court  has  ignored  his  in- 
junction, although  it  appears  that  said 
court  has  no  jurisdiction  to  award  said 
mandamus.  Fleming  v.  Guthrie,  32  W.  Va. 
1,  9  S.  E.  23,  3:  53 

11.  An  agreement  of  counsel  that  a  jus- 
tice of  the  peace  is  an  aged  man  not  to  be 
affected  to  his  disadvantage  by  the  result  of 
the  proceeding  will  not  prevent  a  writ  of 
prohibition  against  unlawful  proceedings  in 
his  court  from  issuing  against  him  as  well 
as  the  party  and  his  counsel.  Bullard  v. 
Thorpe,  66  Vt.  599,  30  Atl.  36,  25:  605 


IV.  Proceedings  That  may  be  Forbidden. 

Sale    of   Liquor,   see    Intoxicating   Liquors. 
See  also  supra,  2. 

12.  The  common-law  office  of  the  writ  of 
prohibition  is  not  enlarged  so  as  to  reach 
proceedings  not  of  a  judicial  character  by 
Mont.  Code  Civ.  Proc.  §  579,  declaring  that 
"the  writ  of  prohibition  is  the  counterpart 
of  the  writ  of  mandate.  It  arrests  the  pro- 
ceedings of  any  tribunal,  corporation,  board, 
or  person,  when  such  proceedings  are  with- 
out or  in  excess  of  the  jurisdiction  of  such 
tribunal,  corporation,  board,  or  person." 
State  ex  rel.  Scharnikow  v.  Hogan,  24  Mont. 
379,  62  Pac.  493,  51 :  958 

13.  Prohibition  is  no  longer  a  matter  of 
sound  discretion,  but  a  matter  of  right,  and 
lies  in  all  proper  cases,  whether  there  ia 
other  remedy  or  not,  in  view  of  W.  Va. 
Code,  chap.  110,  §  1,  providing  that  ii  shall 
lie  as  a  matter  of  right  in  all  cases  of 
usurpation  and  abuse  of  power,  when  the  in- 
ferior court  has  not  jurisdiction  of  the  sub- 
ject-matter in  controversy,  or.  having  such 
jurisdiction,  exceeds   its   legitimate  powers. 


PROHIBITION,  IV. 
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Xorfolk  &  W.  R.  Co.  v.  Pinnacle  Coal  Co. 
44  W.  Va.  574,  30  S.  E.  196,  41:  414 

14.  A  party  aggrieved  is  entitled  to  relief 
by  writ  of  prohibition  ex  debito  justicice,  if 
he  suffer  by  the  usurpation  of  jurisdiction 
by  another  court.  In  such  case  the  writ  is 
not  discretionary.  Havemeyer  v.  San  Fran- 
cisco Super.  Ct.'84  Cal.  327,  24  Pac.  121, 

10:  627 

15.  An  excessive  and  unauthorized  appli- 
cation of  judicial  force,  altliough  in  a  cause 
otherwise  properly  cognizable  by  the  court 
or  judge  in  question,  may  b6<  prevented  by 
prohibition.  State  ex  rel.  St.  Louis,  K.  &  S. 
R.  Co.  V.  Wear,  135  Mo.  230,  36  S.  W.  357, 

33:  341 

16.  Proceedings  need  not  be  so  entirely 
void  as  to  warrant  a  declaration  of  nullity 
upon  collateral  inquiry,  in  order  to  justify 
the  use  of  the  writ  of  prohibition.  Id. 
In  contempt  case. 

17.  A  writ  of  prohibition  to  restrain  the 
judge  from  proceeding  to  punish  a  contempt 
in  excess  of  his  jurisdiction  is  an  apt  and 
proper  remedy.  State  ex  rel.  Ashbaugh  v. 
Eau  Claire  County  Circuit  Ct.  97  Wis.  1,  72 
N.  W.  193,  38:  554 
Justice  of  the  peace. 

See  also  supra,  7,  11. 

18.  A  justice  of  the  peace  cannot  take 
jurisdiction  of  a  cause  of  action  after  the 
repeal  of  the  statute  which  conferred  juris- 
diction upon  him  in  such  class  of  actions, 
imder  the  pretense  of  deciding  whether  such 
statute  has  been  in  fact  repealed  or  not; 
and  he  may  be  restrained  by  prohibition 
from  entertaining  such  an  action.  Norfolk 
&  W.  R.  Co.  V.  Pinnacle  Coal  Co.  44  W.  Va. 
574,  30   S.   E.  196,  41:  414 

19.  Prohibition  lies  from  a  circuit  court 
to  a  justice  of  the  peace  to  restrain  him 
from  proceeding  in  an  action  when  the  sub- 
ject-matter thereof  is  beyond  his  territorial 
jurisdiction,  and  also  when,  by  reason  of 
want  of  service  or  invalidity  of  service,  he 
has  not  acquired  such  jurisdiction;  although 
when  he  has  jurisdiction  of  the  subject-mat- 
ter, and  the  question  of  his  jurisdiction  of 
the  person  depends  upon  some  fact  to  be 
determined  by  him,  his  erroneous  decision 
in  favor  of  jurisdiction  is  only  error,  not 
subjecting  him  to  prohibition.  Pennsylvania 
R.  Co.  v.  Rogers,  52  W.  Va.  450,  44  S.  E. 
300,  62:  178 

20.  A  justice  who  issues  a  warrant  to  ar- 
rest a  party  for  keeping  a  slot  machine  as  a 
gaming  table,  and  to  seize  the  same,  and 
who,  on  hearing,  requires  the  accused  to  give 
recognizance  to  appear  before  the  criminal 
or  circuit  court  to  answer  the  charge,  and 
orders  the  constable  to  turn  over  to  the 
clerk  of  such  court  the  slot  machine  to  abide 
its  order,  is  acting  within  his  jurisdiction; 
and  a  writ  of  prohibition  will  not  lie  against 
him  and  the  constable  to  restrain  them 
from  executing  such  order,  nor  against  such 
clerk  to  prohibit  his  retaining  the  machine 
until  such  court  act  upon  it.  Woods  v.  Cot- 
trell,  55  W.  Va.  476,  47  S.  E.  275,  65:  616 

L.R.A.  Dig.— 156. 


To  court  of  equity. 
See  also  supra,  9. 

21.  A  court  of  equity,  no  less  than  a 
court  of  law,  may  be  called  back  within  the 
bovmdaries  of  its  rightful  jurisdiction  by 
process  of  prohibition.  State  ex  rel.  St. 
Louis,  K.  &  S.  R.  Co.  v.  Wear,  135  Mo.  230, 
36S.  W.  357,  33:341 

22.  A  writ  of  prohibition  may  issue  to 
prevent  a  court  of  equity  from  proceeding 
in  a  suit  in  which  it  has  issued  a  temporary 
injunction,  and  refused  to  dissolve  it,  on  a 
complaint  which  it  has  sustained  against  de- 
murrer, but  which  alleges  no  ground  for 
equitable  interference.  People  ex  rel. 
L'Abbe  v.  Lake  County  Dist.  Ct.  26  Colo.  386, 
58  Pac.  604,  46:  850 

23.  The  dissolution  of  an  injunction  on 
issuing  an  order  to  show  cause  why  a  writ 
of  prohibition  should  not  issue  against  the 
injunction  suit  may  be  ordered,  although  it 
is  only  necessary  for  the  information  of 
those  concerned,  so  that  there  can  be  no 
doubt  as  to  the  effect  of  the  rule  to  show 
cause,  which  of  itself,  if  not  qualified,  would 
dissolve  the  injunction.  State  ex  rel.  McCa  f - 
fery  v.  Aloe,  152  Mo.  466,  54  S.  W.  494, 

47:  393 
Receivers. 
See  also  supra,  4;  infra,  35,  38,  39. 

24.  A  writ  of  prohibition  may  be  issued 
to  prevent  a  judge  from  proceeding  any  fur- 
ther in  a  so-called  suit  for  the  appointment 
of  a  receiver,  in  which  the  application  is 
made  bj'  the  insolvent  corporation  for  which 
the  receiver  is  asked,  and  fails  to  state  any 
lawful  ground  for  such  appointment.  State 
ex  rel.  Merriam  v.  Ross,  122  Mo.  435.  25  S. 
W.  947,  23:  534 

25.  The  ineligibility  of  a  receiver  who  was 
appointed  cannot  be  available  as  the  ground 
of  a  prohibition,  unless  the  fact  appears  in 
some  way  in  the  record  of  the  proceedings. 
State  ex  rel.  St.  Louis,  K.  &  S.  R.  Co.  v. 
Wear,  135  Mo.  230,  36  S.  W.  357,        33:  341 

26.  An  ex  parte  order  to  a  sheriff  in  pro- 
ceedings for  the  receivership  of  a  corpora- 
tion directing  him  to  seize  property  in  pos- 
session of  a  new  corporation  which  is  not 
a  party  to  tlie  proceedings  and  is  not  given 
an  opportunity  to  show  cause  against  the 
proposed  order,  should  be  intercepted  by  a 
writ  of  prohibition.  Id. 

27.  The  rule  that  title  to  property  cannot 
be  tried  on  a  writ  of  prohibition  does  not 
preclude  such  writ  to  prevent  a  receiver 
from  proceeding  under  an  order  appointing 
him,  wliere  the  property  is  claimed  by 
strangers  to  the  proceeding  in  which  he  was 
appointed.  Havemeyer  v.  San  Francisco 
Super.  Ct.  84  Cal.  327,  24  Pac.  121,     10:  627 

28.  A  writ  of  prohibition  commanding  a 
court  and  its  receiver  to  desist  from  acting 
in  pursuance  of  an  order  appointing  the  re- 
ceiver for  the  property  of  the  corporation 
will  not  be  denied  on  the  ground  that  the 
order  is  made  and  executed,  where,  by  its 
very  terms,  the  receiver  is  to  hold  the  prop- 
erty subject  to  further  orders  of  tlie  court. 

Id. 
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^PROHIBITION,  v.— PROMOTERS. 


Ordinance. 

29.  The  enforcement  of  a  void  ordinance 
interfering  with  the  business  of  selling  prod- 
uce in  the  markets  of  a  city  will  be  re- 
strained by  writ  of  prohibition,  where  delay 
would  destroy  the  season's  business  and  so 
cause  loss.  Hughes  v.  Detroit  Recorders  Ct. 
7.5  Mich.  574,  42  N.  W.  984,  4:  863 

30.  Prohibition  lies  to  restrain  the  mayor 
of  a  town  from  imposing  a  fine  upon  a  per- 
son for  carrying  deadly  weapons,  and  from 
collecting  the  same,  under  an  ordinance 
making  such  act  an  offense  and  punishing 
it  by  fine  and  imprisonment,  where  such 
ordinance  is  void  because  beyond  the  pow- 
ers granted  to  the  municipality  by  its  char- 
ter. Judy  V.  Lashley,  50  W.  Va.  628,  41  S. 
E.  197,  57:413 
To  common  council. 

31.  A  writ  of  prohibition  lies  to  prevent 
a  common  council  from  proceeding  to  re- 
move a  city  counselor  without  any  lawful 
power  to  do  so.  Speed  v.  Detroit,  98  Mich. 
360,  57  N.  W.  406,  22:  842 
To  school  directors. 

32.  Prohibition  may  be  issued  to  prevent 
a  board  of  school  directors  from  trying 
charges  against  a  school  superintendent, 
when  one  of  the  directors  is  disqualified  by 
enmity  and  prejudgment  of  the  case,  while 
there  is  no  appeal  from  the  decision  of  the 
board.  State  ex  rel.  Barnard  v.  Seattle  Bd. 
of  Edu.  19  Wash.  8,  52  Pac.  317,  40:  317 


V.  Procedure. 
Parties. 

33.  A  rule  of  court  that  a  petition  for  a 
writ  in  which  a  judge  or  an  officer  dischar- 
ging public  duties  is  named  as  respondent 
shall  disclose  the  names  of  the  real  parties 
in  interest  upon  whom  a  copy  of  the  petition 
and  writ  must  be  served,  does  not  require 
such  parties  to  be  made  formal  parties  to 
the  proceeding  by  being  named  as  defend- 
ants in  the  petition  or  writ.  A  failure, 
therefore,  to  serve  such  parties,  will  not 
cause  an  abatement  of  the  whole  proceed- 
ing. Havemever  v.  San  Francisco  Super.  Ct. 
84  Cal.  327,  24  Pac.  121,  10:627 
Objection  to  jurisdiction. 

34.  Everything  necessary  to  sustain  an 
objection  to  jurisdiction  having  been  shown, 
and  the  objection  strenuously  argued  and 
maturely  considered,  the  objection  of  want 
of  jurisdiction  is  sufficiently  submitted  to 
the  court  as  a  preliminary  to  an  application 
to  the  superior  court  for  a  writ  of  prohibi- 
tion. Havemever  v.  San  Francisco  Super. 
Ct.  84  Cal.  327,' 24  Pac.  121,  10:  627 

35.  A  formal  plea  or  a  formal  motion  to 
raise  the  <inestion  of  jurisdiction  of  the  su- 
perior court  in  appointing  a  receiver  of  a 
corporation  is  not  required  before  issuing  a 
writ  of  prohibition,  where  petitioners  owning 
property  claimed  by  the  receiver  are  in- 
formed by  the  court  that  their  application 
will  not  be  considered,  imless  full  and  com- 
plete possession  is  first  delivered  to  the  re- 
ceiver. j(j 

36.  Want  of  objection  to  the  lack  of  juris- 


diction is  not  a  barrier  to  prohibition,  where 
the  order  complained  of  was  entered  in  va- 
cation, ex  'parte,  and  the  defect  of  jurisdic- 
tion appears  on  the  face  of  the  papers. 
State  ex  rel.  St.  Louis  K.  &  S.  R.  Co.  v. 
Wear,  135  Mo.  230,  .36  S.  W.  357,  33:  341 
Exception  to  order. 

37.  The  want  of  an  exception  to  an  ob- 
jectionable order  does  not  prevent  a  writ  of 
prohibition,  where  no  opportunity  to  except 
was  had  because  the  proceeding  was  ex 
parte.  State  ex  rel.  St.  Louis,  K.  &  S.  R.  Co. 
V.  Wear,  135  Mo.  230,  36  S.  W.  357,  33:  341 
Effect  of  writ. 

38.  Both  a  court  and  its  receiver  are 
bound  by  a  writ  of  prohibition  addressed  to 
the  former  enjoining  interference  with  cer- 
tain property.  It  is  the  duty  of  the  judge 
to  see  that  the  receiver  obeys  the  writ,  and 
he  will  be  answerable  in  contempt  proceed- 
ings if  he  knowingly  permits  a  violation  of 
its  terms  by  the  latter  without  exercising 
his  authority  to  prevent  it.  Havemeyer  v. 
San  Francisco  Super.  Ct.  87  Cal.  267,  25  Pac. 
433,  10:  650 
Form. 

39.  Where  a  receiver  has  taken  possession 
of  property  under  a  void  commission,  and 
the  future  acts  of  the  court  with  reference 
thereto,  i.  e.,  its  sale  and  the  distribution  of 
the  proceeds,  are  arrested  by  prohibition, 
the  writ  will  also  require  a  restoration  of 
the  property  to  petitioner.  Havemeyer  v. 
San  Francisco  Super.  Ct.  84  Cal.  327,  24  Pac. 
121,  10:627 


VI.  Editorial   Notes. 

Writ  of,  defined.     9:  59.* 

Distinguished  from  mandamus.    3:  56.* 

Design  and  object  of  writ.     3:  57.* 

Not  a  writ  of  right.     3:  57.* 

Necessity  that  proceedings  to  be  prohibited 

shall  be  judicial.    3:  57.* 
Writ   of,   not   to  serve   purpose   of  writ  of 

error   or   review.     3:  57;* 

9:  59.* 
When  writ  will  lie.    9:  60.* 
In  exercise  of   superintending  control   over 

inferior  courts.    51:  33. 


PROMISE. 

As  Affecting  Limitation  of  Action,  see  Limi- 
tation of  Actions,  IV.  c. 


PROMISSORY  NOTE. 

See  Bills  and  Notes. 

*—~^ 

PROMOTERS. 

Of  Corporation  Generallv,  see  Corporations, 
IV.  h. 


PROMOTION— PROSPECTIVE    LEGISLAT  ION. 
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Limitation  of  Action  against,  see  Limitation 
of  Actions,  118,  119. 

Priority  of  Receiver's  Certificate  Issued  to, 
see  Receivers,  107. 

Receiver's  Right  of  Action  against,  see  Re- 
ceivers, 115,  117,  121. 

Of  Syndicate,  see  Syndicate,  2. 


♦  •» 


PROMOTION. 
Of  Police  Officer,  see  Police,  1. 
♦*-♦ 


PROMPTNESS. 


In  Rescission  of  Contract,  see  Contracts,  V. 
c.  2. 


PROOF. 

Of   Service  of  Process,  see  Writ  and  Proc- 
ess, III. 


PROOFS  OF  LOSS. 


In  General,  see  Insurance,  VI.  a. 

Waiver  of,  see  Insurance,  773,  786-788,  815, 
816,  820,  828,  866-870,  876-879,  882-885. 

Estoppel  of  Insured  by,  see  Insurance,  755- 
759. 

Waiver  or  Estoppel  by  Requiring,  Accept- 
ing, or  Retaining,  see  Insurance,  V.  b, 

5,g 
Exceptions  to,  see  Trial,  66. 


PROPERTY. 


What  Constitutes  Generally,  see  Constitu- 
tional Law,  633-637. 

Seat  in  Stock  Exchange  as,  see  Bankruptcy, 
26. 

Liquor  License  as,  see  Bankruptcy,  25. 

Railroad  Tickets  as,  see  Carriers,  577. 

Secret  Information  as,  see  Injunction,  125- 
128. 

Patent  Right  as,  see  Partnership,  153. 

Railroad  Right  of  Way  as,  see  Railroads^, 
45. 

Public  Office  as,  see  Quo  Warranto,  36. 

Dogs  as,  see  Railroads,  234. 

In  Trade  Secrets,  see  Secrets. 

Assault  in  Protection  of,  see  Assault  and 
Battery,  24-29. 

Guaranty  of  Right  to,  see  Constitutional 
Law,  II.  b. 

Right  to  Transmit  by  Inheritance,  see  Con- 
stitutional Law,  781. 

Protection  of  Rights  in,  see  Constitutional 
Law. 

Corporate  Ownership  of,  see  Corporations, 
TV.  e. 

Condemnation  of,  see  Eminent  Domain. 


Used  in  Gaming,  Seizure  and  Destruction  of, 

see  Gaming,  2-6. 
Destruction     of,     to     Protect     Health,     see 

Health,  IV. 
Destruction  of,  as  Nuisance,  see  Nuisances, 

136-142. 

1.  The  law  favors  vested  rather  than 
contingent  estates.  Brace  v.  Chartrand,  16 
Colo.  19,  26  Pac.  152,  12:  209 

2.  A  property  right  in  price  quotations 
gathered  by  a  board  of  trade  is  not  de- 
stroyed by  the  facts  that  a  large  percentage 
of  the  business  done  under  its  auspices  con- 
sists of  gambling  transactions,  or  that  the 
news  is  susceptible  of  bad,  as  well  as  good, 
uses.  Board  of  Trade  v.  L.  A.  Kinsey  Co.  64 
C.  C.  A.  669,  130  Fed.  507,  69:  59 

Editorial  Notes. 

Consent  necessary  to  transfer.     5:  340.* 
In  products  of  skill  and   labor;  distinction 
between  common-law  right 
and  copyright.     11:  267.* 
In  secrets.     13:  652. 

Right  to  use  and  improve.     6:  449;*  8:  808.* 
Limitation  of  right  to  use  one's  own  prop- 
erty.     9:  711.* 
Assault  in  recapture  of  property.     14:  317. 


#  *  » 


PROPRIETARY   MEDICINES. 

See  Patent  Medicines. 

♦•» 

PRO  RATA. 

In  Case  of  Loss  of  Insured  Property,  see  In- 
surance, 333. 


PROSECUTING  ATTORNEYS. 
See  District  and  Prosecuting  Attorneys. 
♦■•-♦ 

PROSECUTING  WITNESS. 
Liability  for  Costs,  see  Costs  and  Fees,  20. 
#  >» 

PROSPECT. 

Editorial  Notes. 
Easement  of.     22:  536. 


PROSPECTIVE   DAMAGES. 

See  Damages,  III.  q. 


PROSPECTIVE  LEGISLATION. 
In  General,  see  Statutes,  H.  d. 
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PROSPECTUS. 

Of  Corporation,  Fraudulent  Statements  in, 
see  Corporations,  343'. 


PROSTITUTES. 


Arrest  of,  see  Arrest,  23. 

Liability  for  Arrest  of,  see  False  Imprison- 
ment, 25. 

Equal  Privileges  as  to  Association  with,  see 
Constitutional  Law,  612. 

Prohibition  against  Being  on  Streets  During 
Specified  Hours,  see  Constitutional  Law, 
1085. 

Evidence  of  Specific  Acts  of  Lewdness  of  One 
Arrested  as,  see  Evidence,  1954. 


PROSTITUTION. 


Changing  Limits  of  Houses  of,  see  Constitu- 
tional Law,  647. 

Illegal  Sale  to  House  of,  see  Contracts,  445. 

Lease  of  Premises  for,  see  Contracts,  446, 
447. 

Use  of  Premises  for.  as  Affecting  Damages 
in  Condemnation,  see  Damages,  514. 

Houses  of,  see  Disorderly  Houses. 

Prohibiting  Females  Entering  Saloons  for 
Purpose  of,  see  Intoxicating  Liquors,  28. 

Editorial    Xotes. 

Recovery  for  goods  sold  for  use  in  aid  of. 
15:  835. 


PROTEST. 

Effect  of,  on  Right  to  Recover  Back  Money 
Paid,  see  Assumpsit,  34-38. 

Of  Note  Sent  for  Collection,  see  Banks,  253- 
257. 

Of  Not(^  for  Nonpayment,  see  Bills  and 
Notes,  IV.;   YIU.  §§  25-20. 

As  Evidence,  see  Evidence,  997. 

Extortion  as  to  Fees  for,  see  Extortion, 
3. 

Protest  Fees,  as  Part  of  Damages  for  Pre- 
mature Protest,  see  Damages,  287. 

Bv  Stockliolder,  EITect  of.  see  Judgment, 
290. 

C'om|)elling  Entry  of,  on  Legislative  Journal, 
see  Legislature,  7. 

As  Libel,  see  l?anks,  273;  Libel  and  Slander, 
56,  57. 

.MIegatioii  as  to  Lil)eIous  Protest,  see  Plead- 
ing. .3<;8. 

By  One  .Accepting  Money  Tendered,  see 
Tender,  2. 


PROVABLE    CLAIMS. 

In  Bankruptcy,  see  Bankruptcy,  31-37. 


PROVISO. 

Allegation  as  to,  see  Indictment,  etc.,  38. 
In  Statute,  see  Statutes,  406-468. 


PROVOCATION. 


For  Assault,  see  Assault  and  Battery,  11. 
Mitigation   of   Damages    for,   see   Damages, 

662-664. 
For  Homicide,  see  Homicide,  3,  20-28. 


PROXIMATE  CAUSE. 


I.  In  General. 
II.  Of    Death.     Injury    or    Loss    by    the 
Elements. 

a.  Of  Loss  by  Fire  or  Wind. 

b.  Of  Damage  by  Lightning. 

c.  Of  Death  or  Injury  by  Electricity. 

d.  Of  Loss  by  Explosion. 

e.  Of  Drowning. 

f.  Of  Injury  by  Water. 

III.  Of  Loss  or  Injury  by  Carrier  or  Rail- 
road Company. 
IV.  Of  Injury   on  Defective   Highway  or 
Bridge. 

a.  In  Street. 

b.  On  Sidewalk. 

c.  On  Bridge. 

V.  Of  Injury  to  Servant. 
VI.  Of  Injury  by  Falling  Objects. 
VII.  Of  Injury  Inflicted  by  Animal. 
VIII.  Of  Damage  by  Crime. 

IX.  Of  Injury  by  Violation   of  Ordinance. 

X.  Of  Damage  by  Fright. 
XI.  Of  Death  by  Drugs  or  Suicide. 
XII.  Editorial  Notes. 
Aggravation  of  Incurable  Disease  by  Negli- 
gent Injury,  see  Death,  49. 
Presumption  and  burden  of  Proof  as  to,  see 

Evidence,  II.  g. 
Contributory  Negligence  as,  see  Negligence, 

172,  173. 
Question  for  .Jury  as  to,  see  Trial,  119-132. 
Suflficiency    of    Special     Verdict   as  to,  see 
Trial,  901,  903. 


I.  In  General. 

Of    Loss    by    Forgery,    see    Alteration    of 

Instruments,  19. 
Of  Loss  of  Money  from  Intoxicated  Person's 

Pocket,  see  Intoxicating  Liquors,  167. 
Of  Death  Caused  by  Intoxicated  Person,  see 

Intoxicating  Liquors,  175,  176. 

1.  Proximate  cause  of  an  injury  is  that 
act  or  omission  which  immediately  causes  or 
fails  to  prevent  the  injury,  and  without 
whiclt  the  injury  would  not  have  happened, 
notwithstanding  other  acts  or  omissions  con- 
current therewith.  Deniing  v.  Merchants 
Cotton-Press  &  S.  Co.  90  Tenn.  ,306,  17  S.  W. 
89.  13:518 

2.  Tiie  proximate  cause  of  an  injury  is 
iliat  cause  wliich,  in  natural  and  continuous 
sequences  unbroken  by  an  efficient  interven- 
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ing  cause,  produces  the  injury,  and  without 
whicli  the  result  would  not  have  occurred. 
Goodlander  Mill  Co.  v.  Standard  Oil  Co.  24 
U.  S.  App.  7,  11  C.  C.  A.  253,  63  Fed.  400, 

27 :  583 

3.  The  proximate  cause  of  an  event  is 
that  which,  in  a  natural  sequence  unbroken 
by  an}-  new  cause,  produces  that  event,  and 
without  which  that  event  would  not  have 
occurred.  Rider  v.  Syracuse  Rapid  Transit 
R.  Co.  171  X.  Y.  139,  63  X.  E.  836,     58:  125 

4.  The  active,  efficient  cause  that  sets  in 
motion  a  train  of  events  which  brings  about 
a  result  without  the  intervention  of  any 
force  started  and  working  actively  from  a 
new  and  independent  source  is  the  direct 
proximate  cause.  Lynn  Gas  &  E.  Co.  v. 
Meriden  F.  Ins.  Co.  158  Mass.  570,  33  N.  E. 
690,  20:  297 

5.  Where  an  efficient  adequate  cause  for 
injuries  has  been  found,  it  must  be  con- 
sidered as  the  true  cause,  unless  another, 
not  incident  to  it,  but  independent  of  it,  is 
shown  to  have  intervened.  Schumaker  v. 
St.  Paul  &  D.  R.  Co.  46  Minn.  39,  48  N.  W. 
559,  12:  257 

6.  When  two  causes  co-operate  to  produce 
the  damage  resulting  from  the  injury,  the 
proximate  cause  is  the  originating  and  ef- 
ficient cause  which  sets  the  other  cause  in 
motion.  Lapleine  v.  Morgan's  L.  &  T.  R.  & 
S.  B.  Co.  40  La.  Ann.  661,  4  So.  875,      1 :  378 

7.  The  proximate  cause  is  not  necessarily 
the  one  nearest  in  time  or  place  to  the  re- 
sult. Lvnn  Gas  &  E.  Co.  v.  Meriden  F.  Ins. 
Co.  158  Mass.  570,  33  N.  E.  690,  20:  297 

8.  Both  causes  necessarily  contribute  to  a 
result  which  was  the  necessary  and  unavoid- 
able effect  of  the  first  cause,  but  was 
hastened  by  the  intervention  of  a  new,  inde- 
pendent force,  of  itself  sufficient  to  produce 
the  effect.  Thompson  v.  Louisville  &  N.  R. 
Co.  91  Ala.  496,  8  So.  406,  11:146 

9.  If  two  distinct,  successive  causes  un- 
related in  operation  contribute  to  an  injury, 
the  prior  or  remote  cause  cannot  be  made 
the  basis  for  recovery  of  damages,  if  such 
prior  cause  did  no  more  than  furnish  the 
condition  or  give  rise  to  the  occasion  by 
which  the  injury  was  made  possible.  Mis- 
souri P.  R.  Co.^  Columbia,  65  Kan.  390,  69 
Pac.  338,  58:  399 

10.  An  act  must  have  been  the  proximate 
cause  of  the  damage  in  order  to  render  the 
person  who  did  it  liable  therefor.  New  Or- 
leans &  N.  E.  R.  Co.  V.  McEwen  &  M.  49  La. 
Ann.  1184,  22  So.  675,  38:  134 

11.  An  injury  that  is  the  natural  and 
probable  consequence  of  an  act  of  negli- 
gence is  actionable,  and  such  an  act  is  the 
proximate  cause  of  the  injury.  Cole  v. 
German  Sav.  &  L.  Soc.  59  C.  C.  A.  593,  124 
Fed.  113,  63:  416 

12.  Proximate  cause  is  that  which  a 
reasonable  and  prudent  man  would  natural- 
ly expect  to  produce  a  given  result. 
Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Peninsular 
Land,  T.  &  Mfg.  Co.  27  Fla.  1,  157,  9  So. 
661,  17:  33 

13.  Negligence  may  be  the  proximate 
cause  of  an  injury  which    directly    results 


therefrom,  although  the  particular  con.se- 
quences  were  unusual  and  could  not  ordi- 
narily have  been  foreseen,  (iraney  v.  St. 
Louis  I.  M.  &  S.  R.  Co.  140  Mo.  89,  41  S.  W. 
246,  38:  633 

[Aff'g  on  Rehearing,  38  S.  W.  9G9.] 

14.  Reasonable  expectation  that  a  certain 
injury  will  follow  certain  negligence  is  es- 
sential to  make  such  negligence  the  proxi- 
n>ate  cause  of  the  injurv.  Davis  v.  Chicago, 
M.  &  St.  P.  R.  Co.  93  Wis.  470,  67  N.  W.  16, 

33:  654 

15.  Negligence  is  the  proximate  cause  of 
an  accident  only  when  under  all  the  cir- 
cumstances the  accident  might  have  been 
reasonably  foreseen  by  a  man  of  ordinary 
intelligence  and  prudence.  It  is  not  enough 
that  the  accident  is  the  natural  consequence 
of  the  negligence.  Huber  v.  La  Crosse  City 
R.  Co.  92  Wis.  636,  66  N.  W.  708,  31 :  583 

16.  An  injury  which  is  the  natural  conse- 
quence of  negligence  and  might  have  been 
foreseen  and  reasonablj-  anticipated  as  the 
result,  is  due  to  that  negligence  as  the 
proximate  or  direct  cause,  in  the  absence  of 
intervening  negligence.  Barrickman  v. 
Marion  Oil  Co.  45  W.  Va.  634,  32  S.  E.  327, 

44:  92 

17.  That  defendant's  negligence  was  not 
the  sole  and  immediate  cause  of  an  injury 
which  results  from  two  concurring  causes 
does  not  prevent  its  being  the  proximate 
cause.  Neal  v.  Rendall,  98  Me.  69.  56  Atl. 
209,  63 :  663 

18.  Whoever  does  a  wrongful  act  is  an- 
swerable for  all  the  consequences  that  may 
ensue  in  the  ordinary  and  natural  course  of 
events,  though  such  consequences  be  imme- 
diately and  directly  brought  about  by  inter- 
vening causes  which  were  set  in  motion  by 
the  original  wrongdoer.  Pennsylvania  R. 
Co.  V.  Hamrnill  (N.  J.  Sup.)  56  N.  J.  L.  370, 
29  Atl.  151,  24:  531 

19.  One  whose  negligence  concurred  with 
some  other  cause,  both  operating  proximate- 
ly at  the  same  time  in  producing  the  injury, 
is  liable  therefor,  whether  the  other  cause 
was  one  for  which  he  was  responsible  or 
not.  Walrod  v.  Webster  Countv,  110  Iowa, 
349,  81  N.  W.  598,  '  47:  480 

20.  While  the  general  rule  is  that  if,  sub- 
sequently to  an  original  wrongful  or  negli- 
gent act,  a  new  cause  has  intervened,  of 
itself  sufficient  to  stand  as  the  cause  of  the 
misfortune,  the  former  must  he  considered 
as  too  remote,  still,  if  the  character  of  the 
intervening  act  claimed  to  break  the  con- 
nection between  the  original  wrongful  act 
and  the  subsequent  injury  was  such  that  its 
probable  or  natural  consequences  could 
reasonably  have  been  anticipated,  appre- 
hended, or  foreseen  by  the  original  Avrong- 
doer,  the  causal  connection  is  not  broken, 
and  the  original  wrongdoer  is  responsible 
for  all  of  the  consequences  resulting  from 
the  intervening  act.  Southern  R.  Co.  v. 
Webb,  116  Ga.  152,  42  S.  E.  395,  59:  109 

21.  An  injury  that  results  from  an  act  of 
negligence,  but  that  could  not  have  been 
foreseen  or  reasonably  anticipated  as  its 
probable    consequence,    and    that    probably 
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would  not  have  resulted  from  it  had  not  the 

interposition  of  some  new  and  independent 
cause  interrupted  the  natural  sequence  of 
events,  turned  aside  their  course,  and  pro- 
duced it,  is  not  actionable,  as  such  an  act 
of  negligence  is  the  remote  cause,  and  the 
independent  intervening  cause  is  the  proxi- 
mate cause,  of  injury.  Cole  v.  German  Sav. 
&  L.  Soc.  5fl  C.  C.  A.  593,  124  Fed.  113, 

63:  416 

22.  The  concurring  negligence  of  another 
cannot  transform  an  act  of  negligence  that 
is  so  remote  a  cause  of  an  injury  that  it  is 
not  actionable,  into  a  cause  so  proximate 
that  an  action  can  be  maintained  upon  it. 

Id. 

23.  Negligence  in  getting  into  peril  is  not 
the  proximate  cause  of  an  injury  which 
could  still  have  been  avoided  by  proper  care 
of  the  other  partv.  Clark  v.  Wilmington  & 
W.  R.  Co.  109  X.  C.  430,  14  S.  E.  43,  14:  749 
Voluntary  exposure  to  peril. 

See  also  infra,  92,  93. 

24.  The  proximate  cause  of  injury  to  one 
who  voluntarily  interposes  to  save  the  lives 

'  of  persons  imperiled  by  the  negligence  of 
another  is  the  negligence  which  caused  the 
peril.  Maryland  Steel  Co.  v.  Marney,  88 
Md.  482,  42  Ati.  60,  42:  842 

Injury  by  falling  into  elevator  shaft. 

25.  The  act  of  a  strange  boy  in  pushing 
open  the  door  of  an  elevator  well  and  step- 
ping back,  apparently  to  allow  another  to 
enter  tlie  elevator,  which  was  not  there  but 
at  another  floor,  could  not  reasonably  be 
foreseen  as  the  probable  result  of  the  negli- 
gence of  the  owner  of  the  building  in  per- 
mitting the  hall  to  be  so  dark  that  it  was 
difficult  to  see  whether  or  not  the  elevator 
was  there,  in  allowing  boys  to  ride  upon, 
and  sometimes  to  operate,  the  elevator,  in 
permitting  the  door  of  the  shaft  to  stand 
open  from  1  to  10  inches,  and  in  failing  to 
provide  a  lock  that  would  prevent  the  open- 
ing of  the  door  from  the  outside.  Cole 
v.  German  Sav.  &  L.  Soc.  59  C.  C.  A.  593,  124 
Fed.  113,  63:  416 

?£.  The  negligence  of  the  owner  of  a 
building  in  permitting  a  hallway  leading  to 
an  elevator  well  to  be  so  dark  that  it  was 
difficult  to  see  whether  or  not  the  elevator 
was  there,  in  allowing  boys  to  ride  upon, 
and  sometimes  to  operate,  the  elevator,  in 
failing  to  provide  a  lock  that  would  prevent 
the  door  of  the  shaft  from  being  opened 
from  the  outside,  and  in  permitting  it  to 
stand  open  from  1  to  10  inches  as  the  re- 
sult of  its  bounding  back  when  jammed  by 
the  operator, — was  not  the  proximate  cause 
of  an  injury  to  a  woman,  where,  as  she  was 
passing  through  the  hall,  a  strange  boy 
hurried  past  her,  pushed  the  door  of  the  ele- 
vator well  wide  open,  and  stepped  back  as 
if  inviting  her  to  enter,  whereupon,  be- 
lieving him  to  be  the  operator,  she  stepped 
into  the  shaft  and  fell  to  the  bottom,  the 
elevator  being  at  another  floor,  in  charge  of 
the  regiilar  operator.  Id. 

Contraction  of  contagious  disease. 

27.  The  contraction  of  smallpox  by  a 
guest  from  an  inmate  of  the  house,  who  is 


conceded  to  have  contracted  the  disease  be- 
cause of  the  unlawful  location  of  a  pest 
hospital  near  by,  is  a  proximate  result  of 
such  imlawful  location,  so  as  to  render  the 
city  making  it  liable  for  the  injury  thereby 
caused  to  the  guest.  Henderson  v.  CHalo- 
ran,  114  Ky.  186,  70  S.  W.  662,  59:  718 

Of  loss  of  corporate  stock. 
See  also  infra,  134. 

28.  Permitting  the  transfer  on  its  books 
by  the  executors  of  stock  devised  in  trust 
for  a  life  tenant  and  remainderman  to  a 
trustee  for  the  life  tenant  alone  is  the 
proximate  cause  of  the  loss  of  the  stock  to 
the  remaindermen  by  the  subsequent  trans- 
fer by  the  trustee  to  the  life  tenant  and  her 
transfer  to  strangers.  Wooten  v.  Wilming- 
ton &  W.  R.  Co.  128  N.  C.  119,  38  S.  E. 
298,  56:  615 
Failure  to  serve  process. 

29.  The  failure  of  an  officer  who  has 
entered  the  outer  doors  of  a  theater  to  serve 
process  on  an  actor,  to  force  an  entry  to  the 
stage,  which  is  necessary  to  effect  the 
service,  and  not  the  act  of  the  owner's 
servants  in  obstructing  the  officer,  is  the 
cause  of  injury  resulting  from  the  failure, 
so  that  the  owner  of  the  theater  cannot  be 
held  liable  for  sucn  injury.  Paulton  v. 
Keith.  23  R.  I.  164,  49  Atl.  635,  54:  670 


II.  Of  Death;   Injury  or  Loss  by  the  Ele- 
ments. 

a.  Of  Loss  by  Fire  or  Wind. 

Of  Insured  Property,  see  Insurance,  VI.  b,  1. 
See   also  infra,   50,'  57,    59,    88,    111,    112; 

Negligence,  28. 
For  Editorial  Notes,  see  infra,  XII.  §  1. 

30.  Cutting  the  hose  which  is  carrying 
water  to  extinguish  a  fire  is  the  proximate 
cause  of  the  loss  of  furniture  in  the  build- 
ing, which  was  being  removed,  under  pro- 
tection of  the  stream  of  water,  therefrom, 
where,  as  soon  as  the  stream  ceased,  the 
salvage  had  to  be  abandoned.  Little  Rock 
Traction  &  Electric  Co.  v.  McCaskill,  75  Ark. 
133,  86  S.  W.  997,  70:  680 

31.  A  carrier's  neglect  and  wrongful  de- 
tention of  goods  in  its  depot  after  the  con- 
signee has  come  after  them  and  been  told 
that  they  liave  not  arrived  is  the  proximate 
cause  of  their  subsequent  loss  by  fire,  and 
makes  the  carrier  liable  for  the  loss  as 
warehouseman,  although  the  fire  was  not 
caused  by  its  negligence.  East  Tennessee, 
V.  &  G.  R.  Co.  v.  Kelly,  91  Tenn.  699.  20 
S.  W.  312,  17:691 

32.  Negligence  in  omitting  to  have  a  prop- 
er valve  in  the  outlet  of  a  tank  car  is  not 
the  proximate  cause  which  will  render  the 
shipper  liable  for  the  destruction  of  a  mill 
a  few  feet  from  the  railroad  track  at  the 
point  of  destination,  which  resulted  from  the 
act  of  the  consignee's  agents  in  opening  the 
outlet  of  the  tank,  upon  which  they  were 
unable  to  prevent  the  oil  from  flowing  down 
into  the  furnace  room  of  the  mill  and 
catching     fire.       Goodlander     Mill     Co.     v. 
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Standard  Oil  Co.  24  U.  S.  App.  7,  11  C.  C.  A. 
253,  63  Fed.  400,  27 :  583 

33.  Negligence  in  storing  oil  upon  a 
station  platform  and  permitting  it  to  re- 
main there  in  violation  of  statute  is  not  the 
proximate  cause  of  damage  by  a  fire  which 
is  started  by  the  careless  dropping  of  a 
match  by  a  man  who  comes  to  the  platform 
to  deliver  goods,  and  who  is  in  no  sense  a 
servant,  agent,  or  guest  of  the  railroad  com- 
pany. Stone  v.  Boston  &  A.  R.  Co.  171 
Mass,  536,  51  N.  E.  1,  41 :  794 

34.  The  proximate  cause  of  damages  to  a 
building  by  fire  when  cotton  is^tored  there- 
in without  right  is  the  storage  of  the  cotton 
therein,  if  except  for  that  the  fire  could 
have  been  extinguished  with  but  little  or 
no  damage.  Anderson  v.  Miller,  96  Tenn. 
35,  33  S.  W.  615,  31:604 

35.  Placing  cotton  near  a  railroad  track, 
where  it  is  set  on  fire  by  sparks  from  a 
locomotive,  is  not  the  proximate  cause  of 
the  destruction,  but  a  mere  condition. 
Louisville  &  N.  R.  Co.  v.  Marbury  Lumber 
Co.  125  Ala.  237,  28  So.  438,  50:  620 
Wind  as  proximate  or  intervening  cause  of 

fire. 

36.  A  furious  wind  which  blows  a  car  from 
the  track  is  the  proximate  cause  of  the  loss 
of  goods  destroyed  by  fire  which  immediate- 
ly follows,  without  negligence  on  the  part  of 
the  carrier,  as  the  result  of  the  overturning 
of  the  car,  in  which  were  burning  a  coal  fire 
and  a  lamp.  Blythe  v.  Denver  &  R.  G.  R.  Co. 
15  Colo.  333,  25  Pac.  702,  11 :  615 

37.  A  strong  wind  which  arises  while  a 
fire  is  in  progress,  and  carries  it  where  it 
could  not  otherwise  have  spread,  and  there 
destroys  property,  is  an  intervening  cause 
which  will  relieve  the  party  responsible  for 
the  original  fire  from  liability  for  the  loss  of 
such  property.  Marvin  v.  Chicago,  M.  &  St. 
P.  R.  Co.  79  Wis.  140,  47  N.  W.  1123,    11 :  506 

38.  Where  one  was  guilty  of  a  positive 
wrong  in  setting  fire  in  the  edge  of  a  peat 
bed  in  a  dry  time,  he  cannot  escape  lia- 
bility for  an  injury  thereby  to  another,  for 
the  reason  that  the  fire  burnt  across  the 
premises  of  third  persons  before  it  reached 
and  did  the  injury  to  the  lands  of  such  other 
to  which  the  bed  extended)  an  ordinary 
wind  is  not  an  independent  intervening 
agency.  Louisville.  N.  A.  &  C.  R.  Co.  v. 
Nitsche,  126  Ind.  229,  26  N.  E.  51,         9:750 

39.  A  wind  existing  at  the  time  a  build- 
ing is  set  on  fire  is  not  an  intervening 
<'ause  of  the  burning  of  another  building  to 
which  the  fire  is  carried.  Lillibridge  v.  Mc- 
Cann,  117  Mich.  84,  75  N.  W.  288,       41:  381 

40.  A  railroad  company  is  not  relieved 
from  liability  for  injuries  caused  by  fire 
set  out  through  its  negligence  by  the  facts 
that  the  fire  had  traveled  over  considerable 
space,  and  had  been  revived  by  a  strong 
wind  after  having  apparently  gone  out  be- 
fore doing  the  damage,  Avhich  occurred  the 
day  after  the  fire  started.  Missouri  P.  R. 
€o.  V.  Cullers,  81  Tex.  382.  17  S.  W.  19, 

13:  542 
Spread  of  fire  across  intervening  lands. 

41.  Fire   escaping  from  a    railroad    loco- 


motive is  the  proximate  cause  of  the  de- 
struction of  buildings  to  which  fire  has  been 
communicated  from  other  buildings  set  afire 
by  it,  where  the  natural  and  continuou.s 
spread  thereto  of  the  original  fire  could  not 
have  been  arrested  by  the  owner  of  the 
buildings  so  destroyed,  in  the  exercise  of 
proper  care.  Jacksonville,  T.  &  K.  W.  R. 
Co.  V.  Peninsular  Land,  T.  &  Mfg.  Co.  27 
Fla.  1,  157,  9  So.  661,  17:  33 

42.  The  facts  that  the  property  of  a  third 
person  intervened  between  a  railroad  track 
and  the  plaintiff's  property,  and  that  such 
intervening  property  burned  first  and  com- 
municated the  fire  to  the  plaintiff's  property, 
do  not  render  the  starting  of  the  fire  upon 
the  railroad  right  of  way  so  remote  as  a 
cause  of  plaintiff's  damage  that  it  will  re- 
lieve the  railroad  company  from  liability 
therefor.  O'Neill  v.  New  York,  0.  &  W.  R. 
Co.  115  N.  Y.  579,  22  N.  E.  217,  5:  591 

43.  The  owner  of  a  building  taking  fire 
from  another  building  which  is  set  on  fire 
through  the  negligence  of  another  person, 
without  any  intervening  cause,  has  a  right 
of  action  against  the  person  whose  negli- 
gence started  the  fire.  Lillibridge  v.  Mc- 
Cann,  117  Mich.  84,  75  N.  W.  288.      41:  381 

44.  Where  several  buildings  in  succession 
take  fire,  each  from  another,  and  burn,  the 
sparks  which  set  the  first  one  being  carried 
past  the  last  one  burned  by  a  strong  wind 
which  changed  its  direction  and  subsided  be- 
fore the  latter  buildings  took  fire,  while  lack 
of  fire  apparatus  or  ladders  prevented  ex- 
tinguishing the  fire  at  the  beginning,  the 
burning  of  the  last  building  is  not  the 
proximate  result  of  the  setting  fire  to  the 
first  one.  Read  v.  Nichols,  118  N.  Y.  224, 
23  N.  E.  468,  7:  130 

45.  Negligence  in  starting  a  fire  is  not 
the  proximate  cause  of  the  destruction  of 
property  on  lands  which  do  not  abut  on  the 
premises  on  which  the  fire  started,  but  to 
which  it  spreads  across  intervening  lands. 
Hoffman  v.  King,  160  N.  Y.  618,  55  N.  E. 
401,  46:  672 

46.  The  extent  of  liability  for  negligent- 
ly starting  a  fire  which  spreads  to  lands  of 
other  owners  is  the  damage  done  on  the 
abutting  lands,  and  the  liability  does  not  ex- 
tend to  damages  to  the  lands  of  more  remote 
proprietors,  to  which  the  fire    may    spread. 

Id. 
Back  fire. 

47.  The  destruction  of  property  by  a 
back  fire  kindled  to  fight  an  approaching  fire 
which  would  surely  have  destroyed  the 
property  if  the  back  fire  had  not  been  set 
must  be  regarded  as  caused  by  the  original 
fire;  and  the  liability  of  the  person  who  is 
responsible  for  such  fire  is  not  affected  by 
the  back  fire.  McKenna  v.  Baessler,  86 
Iowa,  197,  53  N.  W.  103,  17:  310 

48.  A  back  fire  set  for  the  purpose  of  pro- 
tecting property  from  an  approaching 
prairie  fire,  and  which  runs  until  it  meets 
the  main  fire,  will  not  be  deemed  the  proxi- 
mate cause  of  the  destruction  of  property 
which  would  have  been  destroyed  by  the 
main  fire  if  no  back  fire  had  been  set,  but 


2488 


PROXIMATE  CAUSE,  II.  b.- 


the  original  fire  is  the  proximate  cause  of 
the  loss.  Owen  v.  Cook,  9  N.  D.  134,  81  N. 
W.  285,  47 :  646 

49.  Damages  caused  by  back  fires  set  to 
prevent  the  spreading  of  a  fire  do  not  result 
from  the  original  fire  as  the  proximate 
cause.  Marvin  v.  Chicago,  M.  &  St.  P.  R. 
Co.  79  Wis.  140,  47  N.  W.  1123,  11:  506 

b.  Of  Damage  by  Lightning. 

50.  Negligently  connecting  a  building  by  a 
telephone  wire  with  the  flagstaff  on  another 
building  about  325  feet  distant  is  the 
proximate  cause  of  the  burning  of  the  for- 
mer by  lightning  conveyed  by  the  wire  from 
such  flagstaff.  Jackson  v.  Wisconsin  Teleph. 
Co.  88  Wis.  243,  60  N.  W.  430,  26:  101 

51.  Defects  in  the  railing  of  a  bridge 
were  the  proximate  or  efficient  cause  of  the 
accident,  when  the  railing  was  broken  by  a 
team  of  horses,  one  of  which  was  frightened 
by  a  flash  of  lightning,  if  the  accident  would 
not  have  happened  had  the  railing  been  suf- 
ficient, although,  on  the  other  hand,  it 
would  not  have  happened  except  for  the 
lightning.  Walrod  v.  Webster  Countv,  110 
Iowa,  349,  81  N.    W.  598,  47 :  480 

c.  Of  Death  or  Injury  by  Electricity. 

Question  for  Jury  as  to,  see  Trial,  127. 
See  also  Electricity,  62. 

52.  A  current  of  electricity  is  the  proxi- 
mate cause  of  the  death  of  one  whom  it  so 
burns  and  shocks  that  he  loses  strength  and 
consciousness  and  thereby  falls  to  the 
ground,  even  if  death  might  not  have  en- 
sued except  for  the  fall.  Atlanta  Consol. 
Street  R.  Co.  v.  Owings,  97  Ga.  663,  25  S.  E. 
377,  33:  798 

53.  Negligence  of  an  electric  light  com- 
pany in  permitting  a  defect  to  exist  in  the 
insulation  of  one  of  its  wires  is  the  proxi- 
mate cause  of  the  death  of  an  employee  of 
another  company,  who,  in  attempting  to 
string  another  wire  across  it,  is  killed  by 
contact  of  tlie  two  wires,  in  the  absence  of 
anvthing  to  show  contributory  negligence. 
Mitfhell  v.  Raleigh  Electric  Co.  129  N.  C. 
166.  39  S.  E.  801,  55:  398 

.54.  The  defective  insulation  of  an  elec- 
tric liL^ht  wire,  because  of  which  it  burns 
and  falls  to  the  ground  when  struck  by  a 
telephone  wire  strung  above  it  so  carelessly 
and  loosely  that  it  falls  in  a  storm,  is  the 
j)roximate  cause  of  the  death  of  a  person 
who  comes  in  contact  with  it  while  passing 
alonir  the  street,  llebert  v.  Lake  Charles 
Ice.  L.  &  W.  Co.  Ill  La.  522.  35  So.  731, 

64:  101 

55.  The  continued  use  by  a  storekeeper  of 
an  appliance  for  hanging  up  and  carrying 
about  a  movable  electric  light,  which  is  de- 
fective because  of  insufllcient  insulation,  and 
is  furnished  by  the  electric  liglit  company, 
is  an  intervening  agency  l)etween  the  negli- 
gence of  the  company  and  an  injury  to  a 
stranger  attempting  to  use  the  light  while 
delivering  goods  in  the  store,  so  that  he 
cannot  hold  the  company  liable  for  the 
injury.  f;rimn  v.  Jackson  Light  &  V.  Co. 
128  Mich.  653,  87  N.  W.  888,  55:  318 


56.  Negligence  in  leaving  a  telephone  wire 
where  it  is  touched  accidentally  by  a  travel- 
er on  a  sidewalk  is  the  proximate  cause  of 
an  injury  to  him  from  an  electric  shock,  al- 
though this  w^as  occasioned  by  accidental 
contact  of  the  wire  with  wires  of  an  elec- 
tric light  company  or  a  street  railway  com- 
pany,—  at  least,  where  it  does  not  appear 
that  these  were  out  of  their  proper  position. 
Ahem  v.  Oregon  Teleph.  &  Teleg.  Co.  24  Or. 
276,  33  Pac.  403,  22:635 

d.  Of  Loss  by  Explosion. 

See  also  infra,  76,  136. 

For  Editorial  Notes,  see  infra,  XII.  §  1. 

57.  Negligence  in  leaving  a  car  load  of 
high  explosives  an  imreasonable  time  in  the 
vicinity  of  a  dwelling  is  the  proximate 
cause  of  injury  to  the  dwelling  by  an  ex- 
plosion of  the  car  through  fire  communi- 
cated from  other  cars  near  by.  Ft.  Worth 
&  D.  Citv  R.  Co.  V.  Beauchamp,  95  Tex.  496, 
68S.  W\'502,  58:716 

58.  The  proximity  of  the  act  of  one  de- 
livering gas  naphtha  in  a  car  so  defective 
that  it  cannot  be  unloaded  safely  in  the 
ordinary  way,  to  the  death  of  an  employee 
of  the  consignee,  who  is  killed  by  an  ex- 
plosion due  to  such  defect  while  attempting 
to  imload  the  car,  so  as  to  render  him  liable 
for  such  death,  is  not  broken  by  the  act  of 
the  consignee  in  attempting  to  unload. 
Standard  Oil  Co.  v.  Wakefield,  102  Va.  824, 
47  S.  E.  830,  66:  792 

59.  An  explosion  of  gunpowder  is  not  the 
proximate  cause  of  the  destruction  of  a 
building  which  it  sets  on  fire,  if  it  would 
have  caught  fire  and  have  been  destroyed 
from  other  causes  independent  of  the  explo- 
sion. Kinney  v.  Koopmann,  116  Ala.  310, 
22  So.  593,  37:  497 

60.  The  explosion,  and  not  the  act  of  one 
in  drawing  another  in  front  of  him  to  act  as 
a  shield  when  an  explosion  of  dynamite  by 
a  third  person  is  impending,  is  the  proxi- 
mate cause  of  such  other's  injuries  which 
are  not  shown  to  have  been  increased  by 
such  act.  Laidlaw  v.  Sage,  158  N.  Y.  73, 
52  N.  E.  679,  44:  21ft 

Gl.  One  who  draws  another  in  front  of 
him  to  serve  as  a  shield  from  an  impending 
explosion  cannot  be  held  liable  for  injuries 
received  by  the  latter  from  tlie  explosion, 
if  it  is  not  shown  that  the  injuries  were  in- 
creased by  such  act.  Id. 

e.  Of  Drowning. 

See  also  infra,  109. 

62.  The  proximate  cause  of  the  drowning- 
of  a  hf)rse  whicii  breaks  a  defective  guard 
rail  on  a  ferryboat  when  frightened  by  the 
whistle  of  a  tug-boat  is  a  defect  in  the  rail, 
and  not  the  whistle.  Sturgis  v.  Koimtz,  165 
Pa.  3.")8.  30  Atl.  97(i.  27:  390 

63.  That  the  death  of  a  per.son  drowned 
by  falling  into  the  water  while  attempting 
to  disembark  from  a  barge  in  charge  of  a 
steamboat  was  caused  partly  by  the  negli- 
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gence  of  the  steamer  whose  passenger  he 
was  does  not  preclude  a  recovery  for  the 
death  from  another  steamboat  company 
whose  negligence  was  also  responsible  for 
sucli  death.  Louisville  &  E.  Mail  Co.  v. 
Barnes,  117  Ky.  860,  79  S.  W.  261,      64:  574 

f.  Of  Injury  by  Water. 

64.  The  negligence  of  a  carrier  in  failing 
to  forward  promptly  goods  delivered  for 
transportation  is  the  proximate  cause  of 
their  loss,  where,  because  of  such  delay,  they 
are  overtaken  in  transit  by  a  fld»d  and  de- 
stroyed by  an  act  of  God,  even  though  the 
act  of  God  cannot  reasonably  be  antici- 
pated. Bibb  Broom  Corn  Co.  v.  Atchison,  T. 
&  S.  F.  R.  Co.  91  Minn.  269,  102  K  W.  709, 

69:  509 

65.  One  who  has  undertaken  to  furnish 
heat  to  protect  from  freezing  fire  ex- 
tinguisher pipes  in  the  portion  of  a  building 
retained  by  the  landlord,  where  the  freezing 
might  result  in  injury  to  tenants  of  a  lower 
floor,  is  not  liable  to  the  tenants  for  negli- 
gently permitting  the  fire  to  go  out  and  the 
pipes  to  freeze  to  their  injury,  if  the  exercise 
by  the  landlord  of  the  ordinary  care  which 
he  owed  the  tenants  to  keep  the  water  from 
injuring  them  would  have  detected  the 
escape  of  water  and  prevented  the  injury,  so 
that  failure  to  exercise  it  was  the  proxi- 
mate cause  of  the  injury.  Pittsfield  Cotton- 
wear  Mfg.  Co.  V.  Pittsfield  Shoe  Co.  71  N.  H. 
522,  53  Atl.  807,  60:  116 


III.  Of  Loss  or  Injury  by  Carrier  or  Rail- 
road Company. 

As  to  Loss  bv  Fire,  see  supra,  31-33,  35,  36, 
41,  42,  57. 

Of  Injury  to  Railway  Employee,  see  infra, 
V. 

See  also  supra,  64;  infra,  132,  137;  Rail- 
roads, 277. 

Of  death  of  or  injury  to  passenger. 
Allowing  Playing  of  Cards,  see  Carriers,  155. 
See  also  supra,  63;  Carriers,  497,  524. 

66.  The  wrong  of  a  carrier  in  leaving  an 
injured  passenger  on  its  track  exposed  to 
great  and  known  peril,  without  mind  enough 
to  care  for  himself,  is  the  proximate  cause 
of  his  death  resulting  from  his  being  struck 
by  a  train.  Cincinnati,  I.  St.  L.  &  C.  R.  Co. 
V.  Cooper,  120  Ind.  469,  22  N".  E.  340,     6:  241 

67.  The  negligent  jolting  of  a  train,  by 
which  a  passenger  is  hurled  through  the  rear 
door  and  left  in  an  insensible  condition  upon 
the  track,  is  the  proximate  cause  of  his 
death,  where  he  is  subsequently  run  over 
and  killed  by  an  engine  belonging  to  another 
company  which  the  first  company  knew  had 
a  right  to  use  the  track,  and  was  likely  to 
use  it  at  any  time.  Southern  R.  Co.  v. 
Webb,  116  Ga."  152,  42  S.  E.  395,  59:  109 

68.  Negligence  in  stepping  or  falling  from 
a  train  while  moving  at  a  high  rate  of  speed 
is  not  the  proximate  cause  of  death,  where 
the    person    was    run   over   by   a   following 


train,  where  this  could  have  been  prevented 
b}"^  proper  care  of  the  railroad  company's 
servants  after  they  had  become  aware  of  his 
danger.  Cincinnati,  H.  &  D.  R.  Co.  v.  Kas- 
sen,  49  Ohio  St.  230,  31  N.  E.  282,  16:  674 
69-70.  Failure  to  stop  a  street  car  at  the 
destination  of  a  passenger,  by  reason  of 
which  he  is  carried  to  the  next  street,  is  not 
the  proximate  cause  of  his  falling  on  a  slip- 
pery pavement  in  attempting  to  return  to 
the  point  where  he  should  have  been  per- 
mitted to  leave  the  car.  Haley  v.  St.  Louis 
Transit  Co.  179  Mo.  30,  77  S.  W.  731, 

64:  295 

71.  The  negligence  of  a  conductor  in  fail- 
ing to  stop  a  street  car  when  asked  by  a 
sick  passenger  is  the  proximate  cause  of  an 
accident  to  the  passenger,  who  goes  to  the 
door  to  see  if  she  cannot  get  someone  to 
stop  the  car  if  the  passenger's  conduct  is 
not  blameworthy.  McCann  v.  Newark  & 
S.  O.  R.  Co.  (N.  J.  Err.  &  App.)  58  N.  J.  L. 
642,  34  Atl.  1052,  33:  127 

72.  A  statement  by  the  conductor  of  a 
freight  train  that  the .  caboose  will  not  be 
changed  at  the  next  station,  made  to  a 
person  in  charge  of  sheep  on  the  train,  cou- 
pled with  a  statement  that  he  will  not  have 
time  to  go  and  see  the  sheep,  is  not  the 
proximate  cause  of  an  injury  to  such  person, 
who  did  in  fact  go  to  see  the  sheep  at  that 
station,  and,  while  walking  back  on  the  top 
of  the  cars,  fell  to  the  ground  and  was  hurt 
while  attempting  to  step  from  one  car  to 
the  caboose  just  as  that  was  kicked  from 
the  track  in  making  a  change  of  cabooses. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Elliott,  55 
Fed.  949,  12  U.  S.  App.  381,  5  C.  C.  A.  347, 

20:  582 

73.  Negligence  of  the  engineer  of  a  donkey 
engine  operated  on  a  track  used  in  connec- 
tion Avith  a  furnace,  which  caused  a  collision 
with  a  railroad  train  where  the  tracks 
crossed,  is  the  proximate  cause  of  injuries  to 
a  passenger  on  the  train,  received  in  a  col- 
lision at  a  second  crossing,  where  the  rear 
coach  of  the  train  was  derailed  in  the  first 
collision  and  the  train  came  to  a  full  stop 
on  the  second  crossing,  where  it  was  struck 
by  the  donkey  engine,  from  which,  after  re- 
versing it  and  shutting  off  the  steam,  the 
engineer  and  fireman  had  jumped  before  the 
first  collision,  but  which  started  again  at 
once,  the  throttle  being  reopened  by  the 
jar  of  the  collision  or  otherwise,  and  ran 
into  the  train  on  the  second  crossing. 
Bunting  v.  Hogsett,  139  Pa.  363,  21  Atl.  31, 
33,  12:  268 

74.  The  failure  to  exercise  due  care  for  the 
protection  of  a  drunken  passenger  on  the 
part  of  a  carrier  having  knowledge  of  his 
inability  to  realize  the  danger  from  an  ex- 
posed position  which  he  has  assumed,  and 
not  the  passenger's  incapacity  which  re- 
sults from  his  voluntary  intoxication,  nor 
his  placing  himself  in  such  position,  is  the 
legal  cause  of  his  falling  from  the  train  and 
l)oing  injured.  Wheeler  v.  Grand  Trunk  R. 
Co.  70  X.  H.  607,  50  Atl.  103,  .=54:  955 

75.  The  ejection  of  an  intoxicated  pas- 
senger from  a  train  within  the  limits  of  a 
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village  and  near  dwelling  houses  at  a  time 
when  the  temperature  was  near  the  freez- 
ing point  cannot  be  said  to  be  the  cause  of 
his  death,  when  his  body  was  afterwards 
found  with  cocaine  in  fatal  quantities  upon 
it  near  the  track,  in  a  composed  attitude, 
showing  plainly  that  he  had  invited  death, 
and  awaited  its  coming,  although  the  evi- 
dence is  conflicting  whether  the  death  was 
caused  by  exposure  or  poison,  where  neither 
the  time^  place,  nor  circumstances,  of  ejec- 
tion were  dangerous,  and  the  death  was  not 
caused  by  any  danger  which  the  conductor 
could  have  forseen.  Korn  v.  Chesapeake  & 
O.  R.  Co.  62  C.  C.  A.  417,  125  Fed.  897, 

63:  872 

76.  The  negligence  of  a  carrier  in  taking 
a  passenger  past  her  station  was  not  the 
proximate  cause  of  an  injury  received  by 
the  passenger  in  consequence  of  the  ex- 
plosion of  a  lamp  at  a  hotel  at  which  she 
was  waiting  for  a  return  train.  Central  of 
Ga.  R.  Co.  V.  Price,  106  Ga.  176,  32  S.  E.  77. 

43:  402 

77.  Riding  in  the  coach  set  apart  for 
colored  passengers,  contrary  to  the  rules 
of  the  carrier  and  provisions  of  the  statute, 
is  not  negligence  on  the  part  of  a  white  per- 
son which  will  prevent  a  recovery  for  his 
death  through  the  negligence  of  the  carrier, 
although  he  would  not  have  been  injured 
had  he  not  been  in  that  coach.  Florida  C.  & 
P.  R.  Co.  V.  Sullivan,  57  C.  C.  A.  1()7.  120 
Fed. 799.  61 :  410 
Of  injury  at  railroad  crossing. 

See  also  supra,  73:  Railroads,  179-181. 

78.  Negligence  of  a  railroad  company  in 
respect  to  the  condition  of  a  highway  cross- 
ini;  is  not  the  proximate  cause  of  injuries  re- 
ceived at  another  crossing  made  by  the 
local  authorities  because  of  the  defect  of  the 
former  one.  Hill  v.  Port  Roval  &  W.  C.  R. 
Co.  31   S.  C.  393,  10  S.  E.  9]'.  5:  349 

79.  Failure  to  give  warning  of  the  ap- 
proach of  a  fast  train  which  strikes  and 
kills  a  woman  at  a  crossing  near  a  depot 
and  hurls  her  body  against  a  man  standing 
on  a  station  platform  is  not  the  proximate 
cause  of  an  injury  to  the  latter,  and  does 
not  make  the  company  liable  for  such 
injurv.  Wood  v.  Pennsvlvania  R.  Co.  177 
Pa.  306,  35  Atl.  699.         '  35:  199 

80.  A  person  starting  to  cross  a  railroad 
track,  but  prevented  from  doing  so  by  a 
train,  and  who,  on  finding  that  the  safety 
pates  have  been  closed,  takes  a  dangerous 
position,  disregards  a  call  to  get  back,  and 
resists  the  gateman's  efforts  to  remove  him 
to  a  safe  plac-e,  cannot  recover  from  the  rail- 
road company  for  being  thrown  down  in  the 
tussle,  in  c<>iiseq\ience  of  which  his  leg  is 
cut  off  by  tiie  train,  since  his  resisting  the 
effort  to  save  him  is  the  proximate  cause  of 
his  injurv.  McAnallv  v.  Pennsvlvania  R. 
Co.  194  Pa.  404.  45  Atl.  326.  '       47:  788 

81.  The  sudden  shying  of  a  horse  driven 
past  the  rear  ejirl  of  a  train  projecting  into 
and  obstructing  a  highway  cannot  be  re- 
garded iis  tlif  -iole  proximate  cause  of  in- 
jiii-y  occasioned  by  the  wagon  coming  into 
contact   will)  the  rear  car  and  throwing  the 


driver  to  the  ground,  but  the  obstruction 
directly  contributes  to  the  accident.  Chi- 
cago &  X.  W.  R.  Co.  v.  Prescott,  19  U.  S. 
App.  291.  8  C.  C.  A.  109,  59  Fed.  237,    23:  654 

82.  1'hat  an  injury  to  one  attempting  to 
drive  a  horse  across  a  railroad  crossing 
partially  obstructed  by  a  locomotive  would 
not  have  happened  but  for  the  unsnapping 
of  a  line  does  not  relieve  the  railroad  com- 
pany from  liability  for  the  injury,  if  the 
horse  was  frightened  by  defendant's  negli- 
gence, and  the  unsnapping  of  the  line  was 
caused  by  its  rearing  because  of  the  fright. 
Hinchman  v.  Pere  Marquette  R.  Co.  136 
Mich.  341,  99  N.  W.  277,  65:  553 

83.  The  obstruction  of  a  highway  by  an 
excursion  train  on  a  side  track  is  not  the 
proximate  cause  of  injury  to  travelers  on 
the  highway  from  insulting  and  terrifying 
misconduct  of  the  passengers  on  such  train, 
or  of  another  injury  received  in  jumping 
from  their  buggy  in  fear  of  being  turned 
over  when  passing  over  a  rough  road  in  the 
dark,  which  was  made  necessary  bv  the 
delay.  Shields  v.  Louisville  &  N.'r.  Co.  97 
Ky.  "103,  29  S.  W.  978,  27:  680 
Of  injury  to  stock. 

Sec  also  infra,  120,  138. 

84.  Xegligence  of  the  owner  of  stock  in 
permitting  it  to  run  at  large,  if  it  may  be 
called  negligence,  is  not  the  proximate  cause 
of  the  injury,  where  the  stock  is  killed 
through  the  negligence  of  a  railroad  com- 
pany. Moses  v.  Southern  P.  R.  Co.  18  Or. 
385,' 23  Pac.  498,  8:  135 

85.  An  injury  to  a  horse  "is  caused  by  any 
moving  train  or  engine,"  within  the  meaning 
of  Hill's  (Or.)  Code,  §  4044,  making  a  rail- 
road company  liable  for  animals  killed  or  in- 
jured "upon  or  near  any  imfenced  track  of 
any  railroad,"  where  the  horse  was  fright- 
ened by  the  train  and  ran  ahead  of  it  and 
fell  into  an  open  trestle  and  was  injured, 
although  the  animal  was  not  touched  by  the 
train.  Meeker  v.  Northern  P.  R.  Co.  21  Or. 
513.  28  Pac.  639,  14:  841 
By  derailment  of  car. 

See  also  infra.  113;  Negligence,  178. 

86.  The  question  of  proximate  or  remote 
cause  does  not  arise  as  between  the  ele- 
ments of  a  cause  which  hurled  a  car  out  of 
a  right  of  way  to  the  injury  of  a  bystander, 
where,  although  in  point  of  time  each  act 
was  prior  to  that  which  succeeded  it,  all 
taken  together  constituted  the  efficient 
cause,  but  for  the  occurrence  of  which  the 
accident  would  not  have  happened.  West 
Virginia  C.  &  P.  R.  Co.  v.  State  use  of  Ful- 
ler, 96  .Md.  652,  54  Atl.  669,  61 :  574 

87.  When  a  car  is  thrown  off  from  the 
right  of  way  of  a  railroad  company  to  the 
injury  of  a  stranger,  that  act  must  be  re- 
garded as  the  efficient  cause  of  the  injury  in 
determ.ining  the  liability  of  the  railroad 
company,  and  not  the  various  steps  which 
lead  to  it:  so  that  the  compan_y  cannot  re- 
lieve itself  from  liability  by  showing  that 
neither  of  such  steps  was  negligent.  Id. 

SS.  The  proximate  cause  of  the  derailment 
of  an   engine  by  grain  doors  on  the  track. 
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thrown  thereon  by  a  severe  gale  from  a 
depot  platform  upon  which  they  had  been 
piled  by  the  railroad  company,  was  not  the 
])Iacin;i  of  the  doors  on  the  platform,  where 
they  were  of  such  weight  that  they  could 
not  have  been  moved  from  the  place  where 
located  by  any  ordinary  cause,  and  for  from 
ten  to  fourteen  years  previous  such  doors 
had  been  piled  in  the  same  place  and  man- 
ner without  accident,  and  the  catastrophe 
could  not  have  happened  but  for  the  heavy 
gale.  Missouri  P.  R.  Co.  v.  Columbia,  65 
Kan.  390.  69  Pac.  338.  .^  58:  399 

89.  A  defective  handle  of  a  hand  car  may 
be  the  proximate  cause  of  an  injury  to  a 
person  on  another  hand  car  which  is  de- 
railed by  the  force  of  the  other  car,  which 
comes  up  against  it  and  strikes  it  with  one 
handle  only,  when,  if  both  handles  had  been 
in  proper  condition,  it  might  have  been 
pushed  forward  without  being  '  derailed. 
Wallin  V.  Eastern  R.  Co.  83  Minn.  149,  86 
N.  W.  76,  54:481 
Of  injury  by  street  car. 

See  also  supra,  69,  71;  Negligence,  213,  297. 

90.  Negligence  in  using  an  electric  car 
with  defective  brakes  and  appliances  which 
prevented  stopping  it  in  time  to  avoid  the 
effect  of  the  contributory  negligence  of  a 
person  injured  is  the  proximate  cause  of  the 
injury.  Tliompson  v.  Salt  Lake  Rapid  Tran- 
sit Co.  16  Utah,  281,  52  Pac.  92,  40:  172 

91.  The  sudden  stopping  of  a  street  car  in 
front  of  a  funeral  procession,  which  causes 
the  carriages  to  stop  so  suddenly  that  the 
pole  of  the  second  one  breaks  into  the  car- 
riage in  front  of  it,  is  the  cause  of  the  dam- 
age to  such  carriage,  and  makes  the  street 
railway  company  liable  therefor,  if  the  stop- 
ping was  negligent.  Mueller  v.  Milwaukee 
Street  R.  Co.  86  Wis.  340,  56  N.  W.  914, 

21:  721 

92.  The  negligence  of  a  bicycle  rider  who 
■continued  to  ride  on  the  track  of  an  electric 
■car  up  to  the  very  moment  when  he  was 
struck,  when,  by  the  slightest  care  and  ef- 
fort on  his  part,  he  could  have  put  himself 
out  of  danger  up  to  the  last  moment,  is  a 
contributing  and  efficient  cause  of  the  in- 
jury, which  precludes  the  conclusion  that  the 
negligence  in  managing  the  car  was  later  in 
time  and  therefore  the  proximate  cause  of 
the  injurv.  Everett  v.  Los  Angeles  Consol. 
Electric  R.  Co.  115  Cal.  105,  43  Pac.  207, 

34:  350 
93-94.  The  negligence  of  a  bandman  in 
walking  close  to  an  electric  railway  track 
while  playing  his  instrument  cannot,  as  a 
matter  of  law,  be  said  to  be  the  proximate 
•cause  of  his  injury  by  a  car  overtaking 
him,  where  the  evidence  would  justify  a 
finding  that  the  motorman  was  guilty  of 
reckless  and  wanton  conduct  as  to  the  speed 
with  which  he  approached  the  band.  Mont- 
gomerv  v.  Lansing  City  Electric  R.  Co.  103 
Mich.  46,  61  N.  W.  543,  29:  287 


IV.    Of    Injury    on    Defective    Highway   or 
Bridge. 

a.  In  Street. 


See  also  supra,  78. 

95.  A  hole  or  depression  in  the  street  is 
not  the  proximate  cause  of  injury  from  slip- 
ping on  smooth  and  level  ice  which  has 
formed  therein,  making  a  surface  even  with 
that  of  the  remainder  of  the  street.  Cham- 
berlain v.  Oshkosh,  84  Wis.  289,  54  N.  W. 
618,  1&:  513 

96.  Where  it  is  not  possible  to  distinguish 
the  damage  received  in  being  thrown  from  a 
sleigh  in  consequence  of  a  defective  high- 
way, from  that  received  in  falling  upon  a 
broken  brace  of  a  sleigh,  which  the  person 
injured  was  negligent  in  using  in  that  condi- 
tion; or  where  it  does  not  appear  that  any 
substantial  damage  would  have  been  re- 
ceived if  the  brace  had  not  been  broken, — 
no  recovery  can  be  had  for  the  injuries. 
Horrigan  v.  Clarksburg,  150  Mass.  218,  22 
N.  E.897,  5:609 

97.  If  between  the  cause  of  an  injury  from 
a  defective  highway  and  the  effect,  the 
negligence  of  the  injured  person  intervenes, 
so  that  the  injury  is  the  direct  consequence 
of  this  negligence  as  well  as  of  the  defect 
in  the  way,  and  it  is  not  possible  to  deter- 
mine what  portion  of  the  injury  is  caused 
by  either,  or  that  any  substantial  injury 
would  have  been  received  except  for  the  neg- 
ligence of  the  person  injured,  no  action  can 
be  maintained  by  him  for  such  injury.      Id. 

98.  The  negligence  of  a  city  in  leaving  a 
street  in  an  unsafe  condition  is  legally  the 
proximate  cause  of  an  injury  which  resulted 
therefrom  to  a  traveler,  although  it  would 
not  have  occurred  except  for  the  running 
away  of  a  horse  which  became  frightened 
and  unmanageable  because  the  bit  of  the 
bridle  became  loosened,  if  there  was  no  neg- 
ligence on  the  part  of  the  traveler.  Joliet 
v.  Shufelt,  144  111.  403,  32  N.  E.  969, 

18:  750 

99.  The  frightening  of  a  horse  which  was 
ordinarily  gentle,  by  a  yoke  of  calves  com- 
ing suddenly  out  from  bushes  beside  the 
highway,  causing  the  horse  to  back  the  wag- 
on over  a  steep  river  bank,  and  seriously 
injuring  the  occupants,  is  the  proximate 
cause  of  the  injury,  where  the  road  was  in 
good  condition  for  the  width  of  12  or  18 
feet  although  the  driver  could  have  managed 
the  horse  if  the  road  had  been  wider.  Smith 
V  Kanawha  County  Ct.  33  W.  Va.  713,  11 
S.  E.  1,  8:  82 

100.  The  sound  caused  by  the  scraping  of 
a  carriage  wheel  against  a  stone,  which 
frighten?  a  horse  causing  him  to  start  up 
with  increased  speed,  is  the  proximate  cause 


2492 


PROXIAL\TE  CAUSE,  IV.  b.— V. 


of  an  injury  to  one  who  was  thrown  out  of 
the  carriage  as  the  horse  turned  a  corner 
while  thus  frightened  and  running,  even  if 
there  were  concurring  conditions,  as  distin- 
guished from  active  causes,  without  which 
the  accident  would  not  have  happened. 
Bowes  V.  Boston,  155  Mass.  344,  29  N.  E. 
63.3,  15:  365 

101.  A  pile  of  stones  on  the  roadside  leav- 
ing space  enough  for  travel  will  not  render 
a  borough  liable  for  an  injury  to  a  person 
thrown  upon  the  stones  by  the  fall  of  the 
horse  he  is  riding,  where  this  is  occasioned 
by  the  struggles  of  another  horse  in  his 
team  which  is  frightened  by  the  shooting 
of  2uns  near  the  road.  Kieffer  v.  Hummels- 
town,  151   Pa.  304,  24  Atl.  1060,         17:217 

102.  A  defect  in  a  highway  does  not  give 
a  cause  of  action  to  a  traveler  who,  after 
safely  passing  it,  was  taken  back  by  his 
horse,  which  became  frightened  at  an  in- 
dependent cause,  and  uncontrollable,  and 
turned  suddenly  around  in  the  road,  break- 
ing the  vehicle  and  dragging  it  back  to  the 
defective  portion  of  the  highway,  where  the 
traveler  was  thrown  out  and  injured.  Schaf- 
fer  V.  Jackson  Twp.  150  Pa.  145,  24  Atl. 
629,  18:  100 
Guard  rail  or  barrier. 

See  also  supra,  51. 

103.  Negligence  in  running  against  a 
guard  rail  is  the  proximate  cause  of  injuries 
consequent  upon  its  breaking.  Sindlinger  v. 
Kansas  Citv,  126  Mo.  315,  28  S.  W.  857, 

26:  723 

104.  The  want  of  a  barrier  along  a  steep 
bank  beside  a  highway  is  not  the  proximate 
cause  of  injury  to  a  passenger  in  an  omnibus 
which  went  over  the  bank  while  the  horse 
drawing  it  was  struggling  to  get  up  after 
repeated  falls,  each  of  which  took  it  nearer 
to  the  bank,  where  the  horse  first  fell  in  the 
middle  of  the  street,  which  was  in  good 
condition.  Herr  v.  Lebanon,  149  Pa.  222,  24 
Atl.  207.  16:  106 

105.  Imperfections  in  the  surface  of  a 
highway  which  give  a  traveler  on  a  bicycle 
an  impetus  which  results  in  his  falling  over 
an  adjoining  unrailed  and  dangerous  em- 
bankment cannot,  as  matter  of  law,  be  re- 
garded as  the  cause  of  the  resulting  injury 
to  him.  Hendrv  v.  North  Hampton,  72  N. 
H.   351,   56  Atl.'  922,  64:  70 

b.  On  Sidewalk. 

See  also  Highways,  307. 

106.  If  a  defect  in  a  sidewalk  was  the  re- 
mote, and  not  the  proximate,  cause  of  an  in- 
jurv,  the  citv  is  not  liable.  Childrev  v. 
Huntington,  34  W.  Va.  457,  12  S.  E.  536, 

11:  313 

107.  The  negligent  throwing  of  a  trunk 
from  an  express  delivery  wagon  in  a  high- 
way, which  so  suddenly  puts  a  passer-by  in 
peril  that  he  falls  over  another  small  trunk 
lying  on  the  sidewalk  and  is  injured,  is 
the  prriximate  cause  of  his  injury.  Vallo 
v.  United  States  Exp.  Co.  147  Pa.  404.  23 
Atl.  594,  14:  743 

108.  A   village   is   liable   for  personal   in- 


jury to  a  pedestrian  who,  without  fault  on 
his  part,  falls  from  an  unguarded  sidewalk 
high  above  the  ground;  and  it  is  imma- 
terial that  the  direct  cause  of  the  fall  is 
the  negligence  of  a  third  person  in  pushing 
the  injured  partv  off  the  sidewalk.  Car- 
terville  v.  Cook,  "129  111.  152,  22  N.  E.  14, 

4:  721 
c.  On  Bridge. 

See  also  supra,  51. 

109.  An  unsafe  bridge  is,  in  a  legal  and 
judicial  sense,  the  ca-^-^  of  the  drowning 
of  father  as  well  as  chud,  where  the  father 
was  drowned  while  trying  to  save  the  child 
which  had  fallen  into  the  water  in  conse- 
quence of  the  defect  in  the  bridge.  Gibnev 
V.  State,  137  N.  Y.  1,  33  N.  E.  142,       19:  365 

110.  The  narrowness  of  a  bridge  and  the 
insufficiency  of  its  railings  are  not  the 
proximate  cause  of  an  injury  to  an  occupant 
of  a  cutter  dragged  off  the  bridge  by  a 
horse  which  fell  and  broke  the  railing  in 
consequence  of  disease  or  choking  by  the 
harness.  McClain  v.  Garden  Grove,  83  Iowa, 
235,  48  N.  W.  1031,  12:  482 


V.  Of  Injury  to   Servant. 

Question  for  Jury  as  to,  see  Trial,  130. 
See    also    supra, '89;    infra,    123,    125,    126,. 

129;  Master  and  Servant,  425. 
For  Editorial  Notes,  see  infra,  XII.  §  1. 

111.  The  continued  flow  of  burning  oil 
which  would  have  been  at  once  checked  ex- 
cept for  the  master's  negligent  failure  to 
provide  the  usual  facilities  for  cutting  off 
the  supply,  is  the  proximate  cause  which 
will  render  him  liable  in  case  of  injury  re- 
sulting therefrom  to  a  servant,  although  this, 
would  not  have  happened  if  a  fellow  servant 
had  not  also  been  negligent  in  failing  to  cut 
off  the  supply  by  the  use  of  the  less  ade- 
quate facilities  that  did  exist.  Pullman's 
Palace  Car  Co.  v.  T^ack,  143  111.  242,  32  N. 
E.  285,  18:215 

112.  The  proximate  cause  of  the  death  of 
an  employee  mortally  burned  in  the  em- 
ployer's burning  building,  which  he  had  en- 
tered to  telephone  an  alarm  of  fire  after  he 
had  failed  to  give  the  alarm  elsewhere  as  he 
had  left  the  building  to  do,  is  not  the  em- 
ployer's negligence  in  constructing  and 
maintaining  the  building  so  as  to  be  likelT 
to  burn,  but  the  employee's  act  in  re-enter- 
ing the  building  after  he  had  reached  a  place 
of  safety.  Chattanooga  Light  &  P.  Co.  v. 
Hodges, 'l09    Tenn.    331,    70    S.    W.    616, 

60:  459- 
112a.  The  proximate  cause  of  the  death 
of  a  railroad  employee  who  was  killed  while 
in  a  caboose  which  was  struck  and  splint- 
ered by  a  locomotive  of  another  train  was 
the  negligence  of  the  fellow  servant  in 
charge  of  the  colliding  train,  and  not  the 
weakness  and  unsubstantial  character  of 
the  caboose,  which  was  merely  a  common 
box  car.  Lutz  v.  Atlantic  &  P.  R.  Co.  6  N. 
M.  496,  30  Pac.  912,  16:  SIJV 
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113.  Collision  of  a  train  with  an  animal  | 
on  tho  track,  which  derails  the  front  pair  of 
small  wheels  under  the  engine,  is  the  proxi- 
mate cause  of  injury  to  the  engineer,  who, 
after  reversing  his  engine  and  applying  an 
air  brake,  goes  out  on  the  running  board  to 
the  steam  chest  and  is  killed  by  the  de- 
railing of  the  engine  as  it  strikes  a  switch 
less  than  1,000  feet  from  the  point  of  col- 
lision. Dickson  v.  Omaha  &  St.  L.  R.  Co. 
124  Mo.  140,  27  S.  W.  476,  25:  320 

114.  Failure  of  a  railroad  company  to  no- 
tify those  in  charge  of  two  ttoins  moving 
in  the  same  direction  of  tlie  relative  position 
of  the  trains  is  not  the  provimate  cause  of 
a  collision  between  them  in  which  a  fire- 
man was  injured,  where  the  crews  in  charge 
■of  them  took  no  precautions  to  look  out 
for  and  prevent  a  collision  with  the  other 
train,  as  required  by  the  rules  of  the  road. 
Little  Rock  &  INl.  R.  Co.  v.  Barry,  28  C.  C.  A. 
€44,  56  U.  S.  App.  37,  84  Fed.  944,       43:  349 

115.  The  negligence  of  an  engineer  having 
supervision  over  his  fireman  as  well  as  the 
locomotive,  in  leaving  his  engine  under 
steam,  where  it  was  holding  a  train  on  a 
steep  grade,  may  be  deemed  the  efficient 
cause  of  an  injury  to  the  conductor  result- 
ing from  the  inadvertent  or  unintentional 
act  of  the  fireman  in  setting  the  engine  in 
motion.  ^lexican  ]^at.  R.  Co.  v.  Mussette, 
86  Tex.  708,  26  S.  W.  1075,  24:  642 
Brakeman. 

116.  The  duty  of  a  railroad  company  to 
provide  for  the  inspection  of  a  car  of  lumber 
negligently  loaded  constitutes  the  inter- 
vention of  an  independent  human  agency 
between  the  negligence  of  the  shipper  and 
an  injury  to  a  railroad  brakeman  caused 
therebv.  Fowles  v.  Briggs,  116  Mich.  425, 
74  N.  W.   1046,  40:  528 

116a.  To  render  a  railroad  company  lia- 
ble for  the  death  of  a  brakeman  who  fell 
from  the  train  while  it  was  running  at 
greater  speed  than  he  had  consented  to, 
such  speed  must  have  been,  not  only  neg- 
ligent, but  the  operating  cause  of  the  in- 
jurv.  :\[artin  v.  Chicago,  R.  I.  &  P.  R.  Co. 
118  Iowa.  148,  91  X.  W.  1034,  59:  698 

Track  hand. 

117.  Requiring  a  train  crew  to  be  on  duty 
nineteen  hours  each  day,  without  time  for 
food,  is  the  proximate  cause  of  an  injury 
to  a  track  hand  by  the  train's  backing  on 
him  without  warning  while  the  fireman  is 
the  only  momber  of  the  crew  on  board,  the 
brakeman  being  off  to  operate  a  switch  and 
the  otl'.ors  in  search  of  food.  Pennsvlvania 
Co.  v.  McCaffrey.  139  Ind.  430.  38  X.  E.  67. 

29:  104 

118.  The  negligence  of  a  bridge  foreman, 
whose  duty  it  is  to  see  that  the  bridge  is 
free  from  obstructions  on  the  approach  of 
trains,  in  failing  to  see  a  maul  left  by  a 
workman  in  such  a  way  as  to  interfere  with 
the  passage  of  the  train,  and  not  that  of  the 
workman  in  so  leaving  it,  is  the  proximate 
cause  of  an  injury  to  a  member  of  the 
bridge  gang  who  is  struck  by  the  maul  as  it 
is  hurled  from  the  tiack  by  the  train.  Texas 


&  P.  R.  Co.  V.  Carlin,  49  C.  C.  A.  605,  111 
Fed.  777,  60:  462 

Car  repairer. 

119.  The  proximate  cause  of  an  injury 
sustained  by  an  employee  in  walking  to  find 
shelter,  becau.se  of  the  employer's  failure  of 
duty  to  furnish  him  transportation  from 
the  place  to  which  he  had  been  sent  to  re- 
pair a  wrecked  car, — is  the  neglect  of  the 
employer.  Schumaker  v.  St.  Paul  &  D.  R. 
Co.  46' Minn.  39,  48  N.  W.  559,  12:  257 
Mail  clerk. 

120.  The  act  of  a  clerk  delivering  mail 
from  a  moving  train,  in  pushing  a  mail 
grab  out  13  or  14  inches  from  the  car  to 
serve  as  a  support  as  he  leans  forward  to 
hand  out  the  mail,  by  reason  of  which  the 
grab  comes  in  contact  with  a  semaphore 
post  and  is  thrown  back,  catching  and  crush- 
ing his  hand  against  the  side  of  the  car, 
is  the  proximate  cause  of  the  injury,  where 
there  is  no  necessity  to  make  any  use  what- 
ever of  the  grab,  which  is  designed  to  be 
used  only  in  collecting  mail  from  cranes; 
and  the  can-ier  is  not  liable,  although  it  is 
negligent  in  placing  the  post  too  near  the 
track.  Geortria  S.  &  F.  R.  Co.  v.  Cartledge, 
116  Ga.  164,  42  S.  E.  405,  59:  118 


VI.  Of  Injury  by  F'alling  Objects. 

Question  for  Jury  as  to,  see  Trial,  129. 
See  also  supra,  118. 

121.  The  fall  of  ice  and  snow  from  a 
building  upon  a  horse,  causing  him  to  start, 
whereby  the  driver,  who  was  engaged  in  un- 
loading, was  thrown  from  the  wagon  and  in- 
jured, was  the  direct,  proximate  cause  of  the 
injury,  although  the  ice  and  snow  did  not 
hit  tho  driver.  Smethurst  y.  Independent 
Cong.  Church,  148  Mass.  261,  19  N.  E.  387, 

2:695 

122.  Failure  to  construct  a  scaffold  is  not 
the  proximate  cause  of  injury  caused  by  a 
brick  intentionally  or  heedlessly  pushed 
from  the  top  of  a  wall  after  its  completion, 
although  before  the  workmen  had  left  the 
top  of  the  building.  Maver  v.  Thompson- 
Hutchison  Bldg.  Co.  104'' Ala.  611,  16  So. 
620,  28:  433 

123.  The  placing  of  a  keg  on  a  pile  of 
hatch  covers  in  such  a  way  as  to  be  likely, 
upon  the  jarring  of  the  covers,  to  fall  into 
the  hatch  and  endanger  men  working  below, 
and  not  the  piling  of  the  covers  or  the  jar- 
ring of  them,  will  be  the  proximate  cause  of 
an  injury  through  the  fall  of  the  keg.  The 
Joseph  B.  Thomas,  30  C.  C.  A.  333,  56  U. 
S.  App.   619,  86  Fed.  658,  46:  58 

124.  The  knocking  over  of  a  barber's  pole, 
which  was  an  iron  post  standing  on  a  side- 
walk, by  backing  a  wagon  against  it  with 
much  force,  is  a  new  cause  which  may 
create  a  liability  for  negligence  to  a  person 
who  is  struck  and  injured  by  it,  irrespective 
of  negligence  in  failing  to  fasten  the  post 
securely.  L.  Wolff  Mfg.  Co.  v.  Wilson,  152 
111.  9,  38  X.  E.  694,  26:  22!) 

125.  The   negligence   of  a   fellow   servant 
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is  the  proximate  cause  of  injury  to  a  line- 
man in  the  employ  of  an  electric  lighting 
company  by  the  fall  of  a  pole,  which  results 
from  the  selection  by  such  employee,  from 
among  others,  and  the  attempted  use  of,  a 
pike  pole  as  a  brace,  the  point  of  which  has 
become  blunted  so  that  it  is  no  longer  fit  for 
the  use  to  which  he  puts  it.  Towne  v. 
United  Electric  Gas  &  P.  Ck).  146  Cal.  766, 
81  Pac.  124,  70:214 

126.  The  proximate  cause  of  the  injury  of 
a  servant  by  the  fall  of  a  derrick  because 
of  the  breaking  of  a  spliced  rope  is  not  the 
failure  to  insert  thimbles  into  the  loops  of 
the  splice,  but  the  failure  to  inspect  the 
rope  for  the  purpose  of  determining  its 
condition,  and  to  repair  it  after  it  has 
become  chafed  and  worn  by  use,  where 
there  is  nothing  to  show  that  the  splice 
is  not  sufficiently  strong,  without  the  thim- 
bles, to  do  the  work  required  of  it,  but 
fails  because  of  the  wear  due  to  continued 
use.  Itincicotti  v.  John  J.  O'Brien  Contract- 
ing Co.  77  Conn.  617,  60  Atl.  115,        69:  936 

127.  An  ordinarj'  wind  which  blows 
broken  glass  out  of  a  window  is  not  the 
proximate  cause  of  an  injury  caused  by  the 
fall  of  the  glass,  when  there  was  negligence 
in  leaving  the  window  in  such  condition  that 
the  glass  was  liable  to  fall  out.  Detzur  v. 
B.  Stroh  Brewing  Co.  119  Mich.  282,  77  N. 
W.  948,  44:  500 

128!  Placing  an  electric  light  in  close 
proximity  to  a  trolley  wire  at  a  curve  is 
not  the  proximate  cause  of  an  injury  to  one 
struck  by  glass  falling  from  the  globe  when 
shattered  by  a  trolley  leaving  the  wire, 
since  faMure  to  keep  the  trolley  on  the  wire 
is  prima  facie  negligence,  and  is  the  act  of 
a  responsible  person  intervening  between  the 
placing  of  the  light  and  the  injury.  Nel- 
son V.  Narragansett  Electric  Light  Co.  26 
R.  I.  258,  58  Atl.  802,  67:  116 

129.  The  negligence  of  a  fellow  servant  is 
the  cause  of  injury  to  an  employee  by  the 
fall  of  the  trolley  from  the  traveler  used 
for  conveying  metal  plates  across  the  shop, 
where,  in  disregard  of  orders,  he  pulls  the 
trolley  towards  the  end  of  the  track  without 
looking  to  see  whether  or  not  the  stop  de- 
signed to  prevent  it  from  running  off  the 
end  is  working, — and  not  the  failure  of  the 
stop  to  work.  Quigley  v.  Levering,  167  N. 
Y.  58,  60  N.  E.  276,  54:  62 


VTT.     Of  Injury  Inflicted  by  Animal. 

130.  ITnlawfully  and  maliciously  shooting 
and  wounding  a  dog  lying  near  his  owner's 
house  is  the  proximate  cause  of  an  injury 
to  a  woman  who  is  tlirown  down  by  the  sud- 
den and  violent  rushing  of  the  wounded  dog 
into  the  liouse,  for  which  the  person  who 
shot  the  dog  is  therefore  liable.  Isham  v. 
Dow.  70  Vt.  588,  41  Atl.  585,  45:  87 

131.  A  slight  wound  from  the  bite  of  a 
dog,  greatly  aggravated  by  imprudent  treat- 
ment, will  not  give  rise  to  liability  for  dam- 
ages, where  both  the  attending  physicians 
trace  the  death  to  another  cause  than  the 


bite  of  the  animal.     Martinez  v.  Bernhardt 
106  La.  368,  30  So.   901,  55:671 

132.  The  failure  of  a  railroad  company  to- 
build  the  statutory  fences  is  not  the  proxi- 
mate cause  of  injury  to  one  who,  being  ap- 
proached by  a  train  while  walking  upon 
the  railroad  tracks,  stepped  therefrom  to 
avoid  collision,  but  was  pushed  upon  the 
rails  by  a  straying  cow  pasturing  on  the 
right  of  wav.  Schreiner  v.  Great  Northern 
R.  Co.  86  Minn.  245,  90  N.  W.  400,        58:  7& 


VIII.    Of    Damage    by    Crime. 

For  Editorial  Notes,  see  infra,  XII.  §  2. 

133.  The  forgery  is  the  proximate  cause  of 
the  injury  to  an  innocent  holder,  where  an 
obligation  is  unlawfully  raised  by  an  agent 
of  the  maker,  although  the  latter  may  have 
been  negligent  in  signing  the  instrument  in 
such  condition  as  to  facilitate  the  success- 
ful perpetration  of  its  fraudulent  alteration. 
Walsh  V.  Hunt,  120  Cal.  46,  52  Pac,  115, 

39:  697 

134.  The  negligence  of  a  guardian  in  leav- 
ing certificates  of  stock  indorsed  with  her 
signature  in  a  bank  for  safe  keeping  is  not 
the  proximate  cause  of  the  advance  of 
money  upon  them  to  a  cashier  of  the  bank 
who  feloniously  takes  them,  since  this  crim- 
inal conduct  could  not  reasonably  be  antici- 
pated. O'Herron  v.  Gray,  168  Mass.  573,  47 
N.   E.   429,  40:  49* 

135.  Failure  to  keep  a  convict  properly 
confined  is  not  the  elticient  or  proximate 
cause  of  damages  caused  by  his  committing 
the  crime  of  rape,  unless  that  could  have 
been  reasonablv  aoprehended.  Henderson  v. 
Dade  Coal  Co."  100  Ga.  568,  28  S.  E.  251, 

40:  95 


IX.   Of   Injury  by  Violation   of  Ordinance. 

See  also  supra,  77;  infra,  141. 

136.  Damage  caused  by  the  explosion  of  a 
powder  magazine  which  was  located  upon  a 
lot  smaller  than  that  required  by  an  ordi- 
nance is  caused  by  violation  of  the  ordi- 
nance. Lafiin  &  R.  Powder  Co.  v.  Tearney, 
131  111.  322,  23  N.  K.  389,  j.        7:  262 

137.  Running  a  train  through  a  town  at 
a  speed  in  excess  of  that  prescribed  by  ordi- 
nances is  not  a  proximate  cause  of  the  death 
of  a  boy  who  is  killed  in  attempting  to 
catch  on  the  train  for  the  purpose  of  enjoy- 
ing a  free  ride  through  the  town,  so  as  to 
render  the  company  liable  therefor.  West- 
ern Rv.  of  Ala.  v.  Mutch,  97  Ala.  194,  11  So. 
894,    '  21:316 


X.  Of  Dijmage  by  Fright. 

See  also  supra.  98-102. 

138.  If  the  negligence  of  a  carrier  places 
a  pass^^nger  in  a  position  of  such  apparent 
imminent  peril  as  to  cause  fright,  and  the 
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51 :  559 


fright  causes  nervous  convulsions  and  ill- 
ness, the  negligence!  is  the  proximate  cause 
of  the  injury,  and  the  injury  is  one  for 
which  an  action  niav  be  brought.  Purcell 
V.  St.  Paul  City  R.  Co.  48  Minn.  134,  50  X. 
W.   1034,  16:  203 

139.  Miscarriage  resulting  from  fright 
caused  by  the  negligence  of  another  is  not 
the  proximate  result  of  the  negligence. 
Mitchell  V.  Rochester  R.  Co.  151  N.  Y.  107, 
45N.  E.  354,  34:781 

140.  The  nervous  prostration  of  a  woman 
may  be  the  proximate  result  <^  stealthily 
entering  her  home  in  the  nighttinfe  and  com- 
mitting a  trespass  on  her  husband's  prop- 
erty. Watson  V.  Dilts,  116  Iowa,  249, 
N.  W.  1068,  57: 
Of  horse. 

See  also  supra,  81-83,  121. 

For  Editorial  Notesj  see  infra,  XII.   §   1. 

141.  Driving  on  the  wrong  side  of  the  road 
in  violation  of  statute  may  be  found  to  be 
the  proximate  cause  of  a  collision  with  a 
vehicle  traveling  in  the  opposite  direction, 
where  the  vehicles  are  brought  into  contact 
by  the  sudden  shying  of  the  approaching 
horse,  which  would  not  have  caused  the  col- 
lision had  the  statute  not  been  violated. 
Keal  V.  Rendall,  98  Me.  69,  56  Atl.  209, 

63:  668 

142.  The  momentary  shying  of  a  horse 
traveling  on  a  highway,  by  which  a  vehicle 
is  brought  into  collision  with  one  traveling 
in  the  opposite  direction  on  the  wrong  side 
of  the  road,  is  not  the  proximate  cause  of 
the  injury  resulting  from  throwing  an  oc- 
cupant out   of  the  vehicle.  Id. 

143.  When,  by  the  negligent  blowing  off  of 
a  gas  well  near  a  public  highway,  a  team- 
ster's horses  become  frightened,  and,  in  at- 
tempting to  control  them,  a  line  breaks, 
causing  him  to  fall  from  his  wagon,  where- 
by he  is  injured,  the  proximate  cause  of 
the  injury  is  the  blowing  off  of  the  well, 
although  the  line  is  weak  and  wholly  in- 
sufhcient  for  such  an  emergency.  Snyder 
v.  Philadelphia  Co.  54  W.  Va.  149,  46  S.  E. 
366,  63:  896 

144.  The  proximate  cause  of  the  accident 
was  the  striking  of  the  horse  by  the  boy, 
where  a  farmer  left  a  team  of  eleven-year- 
old  horses  drawing  a  wagon  loaded  with 
about  a  ton's  weight,  fastened  to  a  hitching 
rail  in  front  of  a  store  while  engaged  in  un- 
loading his  wagon,  as  he  had  been  frequent- 
ly in  the  habit  of  doing,  and  while  the  team 
was  standing  quietly  a  boy,  in  turning  over 
the  hitching  rail  near  the  head  of  the  team, 
struck  one  of  them  on  the  nose,  which 
frightened  the  team,  causing  them  to  break 
the  halter,  which  was  apparently  in  good 
condition,  and  run  away,  causing  damage. 
Stephenson  v.  Corder,  ?!  Kan.  475,  80  Pac. 
938,  (^9:  246 


XT.  Of  Death  by  Drugs  or  Suicide. 

Drugs. 

145.  Mortal  injuries  occasioned  by  negli- 
gence of  another  person  create  a  liability 


for  the  resulting  death,  although  the  death 
was  hastened  by  poison  taken  as  medicine 
by  mistake,  but  which  would  not  have 
caused  death  so  soon  except  for  the  in- 
juries. Thompson  v.  Louisville  &  N.  R. 
Co.  91  Ala.  496,  8  So.  406,  11:  146 

146.  The  proximate  cause  of  the  death  of 
a  minor  from  chloroform  sold  to  him  is  not 
the  act  of  sale  but  his  subsequent  act  of 
taking  it,  where  there  is  nothing  to  show 
that  he  was  ignorant  of  its  use,  or  that 
anything  in  his  character  or  disposition  ren- 
dered it  dangerous  to  put  it  into  his  hands. 
Meyer  v.  King,  72   Miss.  1,  16   So.  245, 

35:  474 

147.  X^egligence  in  failing  to  put  on  a  bot- 
tle a  label  marked  "Poison"  is  the  proximate 
cause  of  the  death  of  an  irresponsible  child 
who  gets  the  bottle  from  a  mantel  where 
its  mother  had  left  it,  not  knowing  of  its 
dangerous  character,  and  drinks  the  con- 
tents. Wise  V.  Morgan,  101  Tenn,  273,  48 
S.  W.  971,  44:  548 
Suicide. 

See  also  supra,  75. 

148.  A  verdict  should  be  rendered  for  de- 
fendant in  an  action  to  recover  damages  for 
negligently  killing  a  person  who,  as  a  re- 
sult of  injuries  received,  becomes  insane  and 
kills  himself,  in  the  absence  of  anything  to 
show  that  he  acted  under  an  uncontrollable 
impulse,  or  that  he  did  not  understand  the 
physical  nature  of  his  act.  Daniels  v.  New 
York,  N.  H.  &  H.  R.  Co.  183  Mass.  393,  67 
N.  E.  424,  62:  751 

149.  A  voluntary  wilful  act  of  suicide  of  a 
person  rendered  insane  by  a  negligent  in- 
jury, who  knows  the  purpose  and  physical 
effect  of  his  act,  is  such  a  new  and  inde- 
pendent agency  as  does  not  come  within  and 
complete  a  line  of  causation  from  the  acci- 
dent to  the  death  so  as  to  render  the  one 
guilty  of  the  negligence  responsible  for  the 
death.  Id. 


XII.  Editorial  Notes. 

S  I.  Generally. 

General  rule  that  party  is  only  liable  for 
proximate  results  of 
wrongful  act.     13:  733.* 

Negligence  to  be  actionable  must  be  proxi- 
mate cause  of  injury.  2: 
695.* 

To  create  liability,  omission  of  duty  to  in- 
spect instrumentality  fur- 
nished servant  must  be 
proximate  cause  of  inju- 
ry.    41:83. 

Necessity  that  contributory  negligence  be 
the  proximate  cause  in  or- 
der to  defeat  the  action. 
7:  132.* 

Supervening  causes  of  injury.     5:  787.* 

Concurrent  causes  of  injury.  2:  695;*  5: 
609;*  8:  83;*   12:  262.* 

Effect  of  contributing  causes  upon  liability 
for  negligence  respecting 
the  escape  and  explosion 
of  gas.    29:  356. 
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EflFect  of  intervening  agencv  or  cause.  8: 
84;'    12:  283.* 

In  case  of  concurrent  negligence  of  third 
person.     17:  33. 

Proximate  and  remote  causes  of  injury.  6: 
194.* 

Remote  cause  of  injury,  instances.    7:  133.* 

How  determined.     2:  696.* 

As  a  question  for  the  jury.    2:  696.* 

As  affecting  liability  for  injury  to  servant 
of  other  person.     46:  119. 

Obeying  or  disobeying  physician  as  affect- 
ing remedy  of  injured 
person  against  one  who 
injured  him.     49:  826. 

Of  loss  in  insurance  cases.  19:  594;  26: 
267. 

Of  injury  or  death  as  affecting  liability 
under  accident  policy.  3: 
444.* 

Of  death  within  meaning  of  life  insurance 
policy.     17:  753. 

Rule  of,  applied  to  combined  negligence  of 
master  and  fellow  serv- 
ant.    16:  819. 

Of  injuries  through  fright-  of  horse.  15: 
367. 

Of  damage  by  fire.     21 :  259. 

§  2.  Rule  of,  in  case  of  malicious  torts. 

The  general  rule.    45:  87. 

In  case  of  wrongful  violations  of  legal  duty 
or  positive  law.    45:  87. 

In  case  of  acts  direct] v  malicious  or  wilful. 
45:  89. 

Wilful  misrepresentations  and  false  war- 
ranties.   45:  90. 

Limit  to  the  rule.    45:  91. 


PROXY. 

For   Voting   Stock,   see   Corporations,    663- 
666,  673,  674. 

Editorial  Notes. 

Vote  by,  in  private  corporations.     29:  844. 
Regulations  by  by-laws  as  to.    18:  584. 
Signature  by  proxy.     22:  297. 


PUBLIC. 

Adverse     Possession    against,    see    Adverse 
Possession,  I.  h. 


PUBLIC  ADDRESS. 


In    Street,    Prohibition    against,    see  "  Mu- 
nicipal Corporations,  145,  146. 
See  also  Common,  1. 


PUBLIC  AGENCIES. 
Editorial  Notes. 


Injunction    against    interfering    with.     15: 
64. 


PUBLICATION. 

Of  Proposed  Constitutional  Amendments, 
see  Constitutional  Law,  7-9. 

Of  Advertisement  for  Bids  on  Contract,  see 
Contracts,  851. 

Of  Notice  to  Take  Deposition,  see  Deposi- 
tions, 4. 

Of  Secret  Information,  see  Injunction,  125- 
128. 

In  Local  Option  Proceeding,  see  Intoxicat- 
ing Liquors,  63. 

Of  Libel,  see  Libel  and  Slander,  II.  f. 

On  Mortgage  Foreclosure,  see  Mortgage, 
173. 

Of  Ordinance,  see  Mimicipal  Corporations, 
IL  c,  2. 

Of  Resolution  for  Public  Improvements,  see 
Public  Improvements,  4. 

Of  Seditious  Article,  see  Sedition. 

Of  Statute,  see  Statutes,  38. 

Of  Notice  before  Construction  of  Street 
Railwav,   see  Street  Railways,  70. 

Of  Will,  see  Wills,  22,  23. 

As  Violation  of  Author's  Rights,  see  Copy- 
right, 23. 

Effect  of,  on  Right  to  Copyright,  see  Copy- 
right 13-18. 

As  a  Contempt  of  Court,  see  Contempt,  I.  K 

Breach  of  Contract  for,  see  Contracts,  659. 

In  What  Newspaper,  see  Newspaper,  6-9. 

On  Holiday,  see  Holidays,  4. 

Injunction  against,  see  Injunction,  125-128, 
132,  143,  263. 

Obtaining  Jurisdiction  to  Render  Judgment 
by,  see  Judgment,  26-31,  37,  38. 

Obscenity  of,  see  Obscenity. 

As  Affecting  Right  of  Privacy,  see  Privacv, 
3,  4,  6,  7. 

Service  by,  see  Garnishment,  106-108;  Writ 
and  Process,  IL  c;  IV.  §§  5-7. 

Length  of. 

1.  Publication  "for  six  successive  weeks 
at  least  once  in  each  week,"  under  a 
statute  as  to  giving  notice  of  sale  on  fore- 
closure of  a  mortgage  by  advertisement, 
must  begin  at  least  forty-two  days  oefore 
the  day  of  sale.  Finlayson  v.  Peterson,  5 
N.  D.  587,  67  N.  W.  953,  33:  532 

2.  A  notice  of  mortgage  foreclosure  sale 
by  advertisement,  which  is  published  six 
times,  once  in  each  week,  for  six  succes- 
sive weeks  before  the  sale,  is  sufficient, 
being  a  literal  compliance  with  N.  D.  Rev. 
Codes,  §  5848,  regulating  the  publication  of 
notices,  although  there  is  less  than  six  full 
weeks  between  the  first  and  last  publi- 
cations. Grandin  v.  Emmons,  10  N.  D. 
223,  86  N.  W.  723,  54:  610 
In  what  language. 

3.  The  English  langxiage  must  be  used 
in  all  legal  and  official  notifications  or  pro- 
ceedings in  the  absence  of  any  statute  au- 
thority to  the  contrary.  State  ex  rel. 
Goebel  v.  Chamberlain,  99  Wis.  503,  75  N. 
W.  62,  40:  843 

4.  The  word  "published,"  as  used  in  111. 
Const.  1870,  schedule,  §  18,  wliich  provides 
that  all  laws,  official  writings,  etc.,  shall  be 
preserved  and  published  in  no  other  than 
the  English  language,  is  broad  enough  to  in- 
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elude  publications  in  newspapers;  and  such 
publication  cannot,  therefore,  be  made,  at 
the  expense  of  taxpayers,  in  the  German 
langruage.  Chicago  v.  McCoy,  136  111.  344,  26 
N.  E.  363,  11*4^3 

5.  Publication  of  a  delinquent  tax  list  in 
the  English  language,  but  in  a  newspaper 
which  is  otherwise  printed  in  the  German 
language,  is  not  a  legal  publication,  when 
no  authority  therefor  has  been  given,  in  ac- 
cordance with  Wis.  Rev.  Stat.  §  675,  by  the 
county  board.  State  ex  rel.  Goebel  v. 
Chamberlain,  99  Wis.  503,  75  N.  W.  62, 

"  40:  843 
^  6.  The  publication  of  city  ordinances, 
orders,  notices,  etc.,  which  is  required  by 
the  Illinois  general  municipal  incorporation 
act,  cannot,  under  111.  Const.  1870,  schedule, 
§  18,  be  made  by  the  city  at  the  expense  of 
the  taxpayers  in  any  other  than. the  Eng- 
lish language.  Chicago  v.  McCov,  136  Til. 
344,  26  N.  E.  363,  '      11:  413 

7.  A  city  has  no  right,  by  virtue  of  any 
inherent  power  for  the  benefit  and  pro- 
tection of  its  citizens  and  taxpayers,  to 
provide  for  publication  of  ordinances  in  a 
newspaper  printed  in  a  forei^  language,  its 
powers  being  limited  by  those  conferred  in 
express  words  or  by  necessary  implication. 

Id. 

8.  A  notice  required  by  statute  to  be  pub- 
lished in  a  newspaper  printed  in  German 
must  be  printed  in  the  German  language; 
but  a  statute  or  ordinance  required  to  be 
published  in  such  paper  must  be  printed  in 
English,  unless  there  is  a  legislative  direc- 
tion to  the  contrary.  State  ex  rel.  North 
Orange  Bapt.  Church  v.  Orange  (N.  J.  Sup.) 
54  N.  J.  L.  Ill,  22  Atl.  1004,  14:  62 

9.  A  peremptory  requirement  in  a  city 
charter  that  publication  of  ordinances  be 
made  in  the  newspaper  printed  in  the  Ger- 
man language  having  the  largest  daily 
circulation  is  incomsistent  with,  and  is  im- 
pliedly repealed  by,  a  provision  in  a  later 
act  that  all  city  printing  shall  be  furnished 
by  contract  let  to  the  lowest  bidder.  Chi- 
cago V.  McCoy,   136  111.  344,  26  N.  E.  363, 

11:  413 

10.  An  act  requiring  publication  of  city 
ordinances  "in  a  newspaper"  or  "in  some 
newspaper,"  and  giving  a  discretionary 
power  to  make  publication  "in  one  or  more 
newspapers,"  is  repugnant  to  and  a  repeal 
by  implication  of  a  prior  peremptory  man- 
date to  make  publication  in  two  newspapers 
printed  in  different  languages.  Id. 
In  Sunday  newspaper. 

11.  Publication  of  an  ordinance  in  a  Sun- 
day newspaper  is  not  insufficient,  under  a 
statute  making  it  evidence  when  printed 
and  published,  where  such  publication  is  not 
forbidden  by  statute  or  public  policy,  and, 
by  reason  of  its  larger  circulation,  publi- 
cation in  such  paper  is  the  most  effective 
notice  that  can  be  given.  Knoxville  v. 
Knoxville  Water  Co.  107  Tenn.  647,  64  S.  W. 
1075,  61 :  888 
In  extra  edition. 

12.  The  publication  of  an  ordinance 
granting  a   street   railway   franchise   in   an 

L.R.A.  Dig.— 157. 


extra  edition  of  a  daily  paper  issued  at  11 
o'clock  at  night,  about  50  or  100  copies  of 
which  are  printed  and  distributed  bj^  parties 
directly  interested,  is  not  a  publication  in 
a  newspaper  of  general  circulation  as  re- 
quired by  Iowa  Code  1873,  §  492.  State  ex 
rel.  Bum'n  v.  Omaha  &  C.  B.  R.  &  B.  Co.  113 
Iowa,  30,  84  N.  W.  983,  52:  315 

Editorial  Notes. 

Of  official  notices  in  foreign  language.  14: 
64. 

Indecency  or  obscenity  of.    24:  110. 

Common-law  rights  with  respect  to  publica- 
tion of  intellectual  pro- 
ductions.    51 :  363. 


PUBLIC  BATH  HOUSES. 

Use  of  Water  from  Artesian  Well  for,  see 
Waters,  449,  450. 


PUBLIC  BUILDING. 

Liability  of  City  for  Injury  in,  see  Mu- 
nicipal Corporations,  II.  g,  5. 

Use  of  School  Building  for  Theatrical  Per- 
formance, see  Schools,  99. 

Editorial  Notes. 

Appropriations  for.     14:  474. 

Lease    or   license   of,    for   private   purposes. 

33:  118. 
Liens  on.     35:  144. 
Claims   against  state  arising  out  of  work 

on,    or    material  in.     42: 

56. 


PUBLIC  BUSINESS. 


Of  Stock  Exchange,  see  Exchanges,  5. 
What  Constitutes,  see  Markets,  6. 


PUBLIC  CHARITIES. 

Sec  Charities. 


PUBLIC  CONTRACTS. 

In  General,  see  Contracts,  VII. 

Municipal  Contracts  Generally,  see  Mu- 
nicipal Corporations,  II.  d. 

Contract  for  Public  Improvements,  see  Pub- 
lic Improvements,  II. 


PUBLIC   CORPORATIONS. 

Adverse  Possession  by,    see    Adverse    Pos- 
session. 29. 
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Liability  of,  for  Acts  of  Servants,  see 
Charities,  II.  c. 

Charter  of.  as  Contract,  see  Constitutional 
Law,  1177. 

Taxation  of.  for  Drainage,  see  Drains  and 
Sewers.  28-30. 

Irrigating  District  as,  see  Irrigating  Dis- 
tricts, 2. 

Liability  of  Municipal  Agency  for  Negli- 
gence of  Its  Servants,  see  Municipal 
Corporations,  494. 

Board  of   Education  as,   see   Schools,   66. 

See  also  Charitable  Institutions;  Counties; 
Municipal  Corporations ;  State  Insti- 
tutions; Towns;   Villages. 


PUBLIC  GARDENS. 
Subway  in,  see  Subways,  1-3. 


PUBLIC  GROUNDS. 


Right  to  Use,  see  Levee,  3-6. 

Municipal  Liability  for  Injury  on,  .see  Mu- 
nicipal Corporations,  II.  g,  5. 

Municipal  Authority  as  to,  see  Municipal 
Corporations,  416,  417. 

Partial  Invalidity  of  Statute  as  to,  see 
Statutes,  89."^ 

Subway  in,  see  Subway,  1-3. 

As  to  Parks  and  Squares,  see  Parks  and 
Squares. 

1.  A  city  is  authorized  to  grant  to  a  rail- 
road company  such  rights  in  public  grounds 
as  the  legislature  itself  might  have  granted, 
and  such  only,  by  Minn.  Gen.  Stat.  1894,  § 
2680,  authorizing  the  corporate  authorities 
of  any  city  to  grant,  sell,  convey,  or  lease 
any  public  grounds  within  the  corporate 
limits  to  anv  railroad  corporation.  St.  Paul 
v.  Chicago,  M.  &  St.  P.  R.  Co.  63  Minn.  330, 
63  N.  W.  267,  65  N.  W.  649,  68  N.  W.  458, 

34:  184 

2.  Although  a  grant  of  special  privileges 
on  land  dedicated  to  a  particular  public  use 
is  always  subject  to  the  implied  condi-tion 
that  it  may  be  revoked  whenever  the  needs 
of  the  public  require  it,  and  the  state  or 
municipality  has  a  large  discretion  in  deter- 
mining when  such  a  condition  arises,  such 
a  grant,  when  rightfully  made  and  acted 
upon,  cannot  be  revoked  at  the  mere  arbi- 
trary pleasure  of  the  state  or  the  munici- 
pality. Id. 

3.  An  ordinance  authorizing  a  railroad 
corporation  to  erect  buildings  and  other 
permanent  structures  upon  the  batture  in 
front  of  its  riparian  property  on  the  bank 
of  the  .\fississi|)pi  river  within  the  limits  of 
the  city  of  New  Orleans,  and  connect  the 
same  with  wharves  on  the  edge  of  the 
water,  and  consecrate  the  same  to  the  ex- 
clusive use  and  enjoyment  of  the  railroad 
company  for  the  period  of  ninety-nine 
years,  is  in  excess  of  the  authority  of  the 
common  council  of  the  city,  which  pos- 
sesses under  its  charter  and  other  statutes 


of  the  state  only  the  power  of  administra- 
tion over  such  batture,  without  the  right  to 
alienate  it.  Louisiana  Const.  &  I.  Co.  v. 
Illinois  C.  R.  Co.  49  La.  Ann.  527,  21  So. 
891,  37:  661 
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Review  of  Decision  of,  see  Certiorari,  17, 
Conclusiveness  of  Determination  as  to  Im- 
provement, see  Courts,  194. 


PUBLIC  IMPROVEMENTS. 

I.  In  General;  Authority  for. 
II.  Contracts. 
III.  Assessments. 

a.  In  General. 

b.  Nature  of  Improvement. 

c.  Property   Subject  to;    Exemption. 

d.  Procedure. 

e.  Rules  of  Apportionment. 

f.  Enforcement. 
IV.  Damages. 

V.  Editorial  Notes. 

Bond  by  Contractor  to  Keep  Pavement  in 
Repair,  see  Bonds,  15,  16,  and  also, 
infra.  V.  §  3. 

Requiring  Town  to  Co"ntribute  to  Main- 
tenance of  Bridge  or  Highway,  see 
Bridges,  6-9. 

Review  of  Proceedings  of  Public  Improve- 
ment Commission,  see  Certiorari,  17. 

Conclusiveness  of  Determination  of  Com- 
mission as  to,  see  Courts,  194. 

Confiscating  Property  Rights  of  Contractor, 
see  Confiscation,  1. 

Due  Process  as  to,  see  Constitutional  Law, 
II.  b,  3. 

Violation  of  Right  of  Local  Self  Govern- 
ment as  to,  see  Constitutional  Law, 
281. 

Due  Process  in  Validating  Establishment  of, 
see  Constitutional  Law,  871. 

V'alidity  of  Contract  for  Procuring,  see 
Contracts,  483-486. 

Power  of  Court  to  Review  Action  as  to, 
see  Courts,  192-195. 

Conclusiveness  of  Legislative  Decision  as  to, 
see   Courts,   161. 

Matters  Peculiar  to  Drains  and  Sewers,  see 
Drains  and  Sewers. 

Injunction  against,  see  Injunction,  195,  305.. 

Mandamus  to  Compel  Action  on,  see  Man- 
damus, 59. 

Municipal  Liability  for  Injury  by,  see  Mu- 
nicipal Corporations,  432. 

Municipal  Liability  for  Injury  by  Defects 
in  Drains  and  Sewers,  see  Municipal 
Corporations,  II.  g,  3. 

Delegation  of  Municipal  Power  as  to,  see 
Municipal  Corporations,  .69,  70,  73. 

Bonds  for,  as  City  Indebtedness,  see  Mu- 
nicipal Corporations.  .3G(),  367. 

Allegations  as  to,  see  Pleading,  446. 

Title  of  Statute  as  to,  see  Statutes,  209. 
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Special  Legislation  as  to,  see  Statutes,  331. 
See  also  Highways,  III. 


I.  In  General;  Authority  for. 

Authority   to   Establish   Drain,   see   Drains 

and  Sewers,  5,  6,  8. 
Procedure  on  Establishment  of  Drains  and 

Sewers,  see  Drains  and  Sewers,  II. 
Majority  Vote  for,  see  Elections,  246. 
Judicial    Notice    of    Statutes   under    Which 

Improvements  Made,  see  Evidence,  8. 
See  also  infra,  52. 
For  Editorial  Notes,  see  infra,  V.  §§  1-3. 

1.  An  ordinance  compelling  the  substitu- 
tion of  a  cement  sidewalk  in  the  place  of 
a  plank  walk  in  front  of  a  vacant  20-acre 
lot,  which  had  been  laid  less  than  six 
months  before  in  conformity  with  an  ordi- 
nance and  which  was  in  good  condition  and 
in  all  respects  safe,  convenient,  and  suffi- 
cient for  public  use,  is  unreasonable,  unjust, 
and  oppressive,  and  therefore  void.  Hawes 
V.  Chicago,  158  111.  653,  42  N.  E.  373, 

30:  225 

2.  That  an  ordinance  for  the  paving  of  a 
sidewalk  is  void  will  not  warrant  an  abut- 
ting property  owner  in  proceeding  to  lay 
a  pavement  against  the  objection  of  the  mu- 
nicipal authorities.  Drew  v.  Geneva,  150 
Ind.  662,  50  N.  E.  871,      .  42:  814 

3.  After  an  owner  of  property  abutting 
on  a  city  street  has  permitted  the  time  to 
elapse  which  was  provided  by  a  lawful  ordi- 
nance for  paving  the  sidewalk  in  front  of 
his  property  in  accordance  with  the  ordi- 
nance, he  will  not  be  allowed  to  interfere 
with  the  plan  adopted  or  to  embarrass  the 
authorities  in  having  the  proposed  work 
constructed  in  the  manner  ordained.         Id. 

4.  Ind.  act.  Mar.  9,  1889.  §  2,  requiring 
publication  of  a  notice  of  the  passage  of  a 
municipal  resolution  declaring  the  neces- 
sity for  certain  improvements,  which  shall 
state  the  time  and  place  where  property 
owners  may  make  objections  to  the  neces- 
sity of  the  construction  thereof,  does  not 
contemplate  the  appointment  of  a  com- 
mittee to  hear  the  objections  or  the  de- 
termination of  the  rights  of  the  objectors, 
such  determination  being  provided  for  in 
another  section.  Hence  such  notice  is  not 
rendered  invalid  by  the  facts  that  objec- 
tions are  required  to  be  filed  with  the  city 
clerk,  and  that  no  committee  is  appointed 
to  hear  them.  Quill  v.  Indianapolis,  124 
Ind.  292,  23  N.  E.  788,  7:  681 

5.  The  power  to  require  grading  for  side- 
walks is  not  included  in  the  statutory 
power  to  require  lot  owners  to  build  and 
maintain  sidewalks.  Little  Rock  v.  Fitz- 
gerald. 59  Ark.  494,  28  S.  W.  32.  28:  498 

6.  Under  a  city  charter  which  gives  the 
common  council  full  power  to  improve  all 
parts  of  streets  in  a  city,  and  to  determine 
and  provide  for  everything  necessary  or  con- 
venient to  the  exercise  of  the  authority 
therein  granted,  the  common  council  has 
authority   to   let  a   contract   for   doing  the 


work,  and  to  pay  the  price  therefor  out  of 
the  general  funds  of  the  city,  although  the 
charter  provides  for  making  such  improve- 
ments in  a  particular  mode,  and  assessing 
the  cost  thereof  upon  the  lots  and  parts 
of  lots  abutting  on  the  street  improved. 
Portland  Lumbering  &  Mfg.  Co.  v.  East 
Portland,  18  Or.  21,  22  Pac.  536,  6:  290 

7.  The  prior  passage  of  an  ordinance  pre- 
scribing the  kind  of  sidewalk  to  be  built, 
its  dimensions  and  materials,  and  the  time 
therefor,  is  necessary  in  order  to  make  one 
liable  for  failure  to  build  it,  under  a 
charter  giving  the  common  council  power 
to  prescribe  by  ordinance  the  grade,  width, 
and  character  of  sidewalks,  their  materials, 
and  the  time  for  construction,  and  provid- 
ing for  the  punishment  of  those  who  fail 
to  comply  with  the  resolution  or  ordinance. 
Port  Huron  v.  Jenkinson,  77  Mich.  414,  43 
N.  W.  923,  6:  54 

8.  A  statute  imposing  upon  lot  owners 
the  duty  of  repairing  sidewalks  adjacent  to 
their  property,  and  making  them  liable  for 
injuries  resulting  from  defective  walks, 
does  not  impose  on  abutters  an  absolute 
duty  to  repair  on  their  own  motion,  but 
only  a  duty  to  repair  after  being  notified  so 
to  do  by  said  authorities,  where  other  sec- 
tions give  the  mayor  and  council  and  street 
commissioner  complete  jurisdiction  and 
control  over  streets  and  sidewalks,  and  pro- 
vide that  in  case  any  lot  owner  refuses  to 
repair  his  walk  the  proper  officer  may  cause 
the  walk  to  be  built,  and,  that  the  cost 
thereof  shall  be  assessed  against  the  prop- 
erty. Lincoln  v.  Janesch,  63  Neb.  707,  89  N. 
W.  280,  56:  762 

9.  A  petition  from  abutting  lot  owners  is 
not  a  necessary  condition  of  the  improve- 
ment of  an  alley,  under  the  charter  of  Mil- 
waukee, Wisconsin,  subchap.  7,  §  6,  when 
the  council  follow  the  technical  course  of 
procedure  therein  mapped  out.  Kersten  v. 
Milwaukee,  106  Wis.  200,  81  N.  W.  948, 
110.3,  48:  851 

10.  A  city  council  in  Illinois  has  au- 
thority to  order  a  sidewalk  6  feet  wide  to  be 
bviilt  along  the  line  of  a  street  95  feet  wide, 
adjoining  the  lots  of  abutting  owners.  Mt. 
Carmel  v.  Shaw,  155  111.  37,  39  N.  E.  584, 

27:  580 

11.  The  regrading,  widening,  and  mac- 
adamizing a  highway  so  as  to  form  a 
"boulevard"  are  merely  repairs,  within  the 
meaning  of  a  statute  placing  repairs  on  city 
streets  under  the  control  of  a  state  commis- 
sioner. Hall  v.  Concord.  71  N.  H.  367,  52 
Atl.  864,  '  58:455 

12.  An  ordinance  providing  for  the  con- 
struction of  a  cement  sidewalk  20  feet  wide 
on  each  side  of  a  street,  at  the  expense  of 
the  abutting  property,  is  not  unreasonable, 
where  the  locality  is  one  of  residence  and 
business,  the  property  is  worth  from  $150 
to  $300  per  front  foot,  and  the  existing 
walks,  varying  from  6  to  20  feet  in  width, 
are  in  bad  condition.  Chicago  v.  Wilson, 
1!).)  111.  19,  62  N.  E.  843,  57:  127 
Necessity  for  improvement. 

13.  The  decision  of  a  city    council    that 
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public  necessity  requires  the  making  of  a 
street  improvement  is  final,  unless  it  ap- 
pears that  its  action  is  arbitrary  and 
fraudulent,  where  the  city  charter  provides 
that  such  improvements  may  be  initiated 
on  a  petition  of  a  majority  of  the  lot 
owners  affected  thereby,  but  that  the 
council  may,  when  in  its  judgment  public 
necessity  requires  it,  make  the  improve- 
ment without  any  petition.  Diamond  v. 
Mankato,  89  Minn.  48,  93  X.  W.  911,   61 :  448 

14.  The  fact  that  there  was  no  pressing 
necessity  for  a  street  improvement,  and 
that  in  view  of  the  financial  condition  of 
the  city  it  was  unwise  to  force  it  upon 
protesting  property  owners,  is  not  suf- 
ficient to  warrant  the  conclusion  that  the 
city  council,  which  by  charter  is  given 
power  to  make  such  improvements  when, 
in  its  judgment,  public  necessity  requires 
them,  acted  arbitrarily  or  fraudulently  in 
ordering  the  work  to  be  done.  Id. 
Form  and  sufficiency  of  ordinance. 

When  Constitutionality  of  Ordinance  will  be 

Considered,  see  Courts,  507. 
See  also  supra,  7. 

15.  An  ordinance  for  the  paving  of  certain 
streets  is  not  insufficient  because  it  does  not 
state  the  width  of  the  streets  to  be  paved. 
Adams  County  v.  Quincv,  130  111.  566,  22 
N.  E.  624,  '  6:  155 

16.  The  same  ordinance  may  legally  pro- 
vide for  the  paving  of  several  streets,  al- 
though one  is  wider  than  the  others.  Id. 
Restricting  competition. 

Restricting  Competition  in  Public  Contracts 
Generally,  see  Contracts,  854,  865. 

17.  An  ordinance  precluding  competition 
for  a  street -paving  contract,  by  requiring 
the  use  of  asphaltum  which  can  be  obtained 
only  from  premises  owned  and  controlled  by 
one  private  corporation,  is  void  as  against 
public  policy  in  creating  a  monopoly,  al- 
though the  ordinance  provides  that  the 
work  shall  be  awarded  to  the  lowest  re- 
sponsible bidder.  Fishburn  v.  Chicago,  171 
111.  338,  49  N.  E.  532,  39:  482 

18.  Limiting  the  asphaltum  to  be  used  in 
a  street  improvement  to  two  particular 
kinds,  when  there  are  others  just  as  good, 
and  including  in  the  specifications  other  re- 
strictions and  provisions  which  tend  to 
deter  contractors  from  bidding,  render  a 
subsequent  contract  for  the  improvement 
void,  where  by  charter  all  contracts  for  pub- 
lic work  are  required  to  be  let  to  the  lowest 
bidder.  Diamond  v.  Mankato,  89  Minn.  48, 
93  N.  W.  911,  61:  448 

18a.  The  fact  that  material  to  be  used  in 
the  construction  of  a  pavement  or  other 
public  work  fs  in  the  hands  or  under  the 
control  of  a  single  dealer,  whether  by 
reason  of  a  patent  or  otherwise,  does  not 
preclude  the  specification  of  that  material 
in  a  contract  for  such  improvement,  to  be 
let  on  competitive  bidding.  Holmes  v.  De- 
troit, 120  Mich.  226,  79  X.  W.  200,     45:  121 

18b.  The  fact  that  the  work  of  street 
paving  proscribed  by  an  ordinance  is 
covered  by  letters  patent  under  which  the 
exclusive   right   is  held    by    one    company, 


and  that  therefore  no  competition  for  the 
work  is  possible,  will  not  prevent  letting  a 
contract  for  the  work  under  a  charter  pro- 
viding that  such  contracts  shall  be  let  to 
the  lowest  responsible  bidder.  Barber  As- 
phalt Paving  Co.  v.  Hunt,  100  Mo.  22,  13 
S.  W.  98,  8:  110 

Improvrjnent    constructed     under     statute 
subsequently  declared  void. 

19.  The  opening,  grading,  or  paving  of 
streets,  construction  of  drains  and  sewers, 
erection  of  municipal  buildings,  or  other 
public  improvements,  must  be  regarded  as 
lawfully  done,  although  constructed  under 
a  statute  which  some  years  afterwards  is 
declared  unconstitutional,  where  no  ques- 
tion as  to  the  validity  of  the  statute  is 
made  at  the  time.  King  v.  Philadelphia 
Co.  154  Pa.  160,  26  Atl.  308,  21 :  141 
Liability  of  city. 

Liability     of     Petitioners    for    Drain,    see 

Drains  and  Sewers,  9,  10. 
See  also   infra,  37,  38,  43;   Public  Moneys, 

53. 

20.  Delay  and  negligence  of  city  officers 
in  providing  a  fund  for  the  payment  of 
street-grade  warrants  by  levy  and  special 
tax  or  assessment  will  not  render  the  city 
liable  to  an  action, — at  least  so  long  as  the 
assessment  plan  can  be  enforced  in  any 
way.  German-American  Sav.  Bank  v. 
Spokane,   17  Wash.  315,  49  Pac.  542, 

38:  259 

21.  An  agreement  by  a  contractor  for  a 
street  improvement  that  he  will  look,  alone, 
to  the  property  assessed,  and  in  no  event 
shall  he  be  entitled  to  recover  from  the 
city,  will  not  prevent  such  recovery,  where 
the  city  had  no  authority  to  make  the  im- 
provement at  the  cost  of  the  abutting  prop- 
erty, where  the  agreement  was  made  under 
a  statute  which  contained  a  similar  exemp- 
tion, and  was  re-enacted  by  the  legislature 
after  it  had  been  construed  not  to  be  ap- 
plicable to  such  cases.  Louisville  v.  Bitzer, 
115  Ky.  359,  73  S.  W.  1115,  61:  434 

22.  A  provision  in  a  contract  for  a  mu- 
nicipal improvement  that  the  contractor 
shall  receive  assessment  certificates  against 
the  abutting  property  in  full  compensation 
for  his  labor  without  recourse  to  the  mu- 
nicipal corporation  does  not  relieve  the  city 
from  liability  in  case  it  makes  an  assess- 
ment which  is  invalid  and  unenforceable. 
Iowa  Pipe  &  Tile  Co.  v.  Callanan,  125  Iowa, 
358,  101  X.  W.  141,  67:  408 

23.  The  cost  of  a  local  improvement  in 
excess  of  the  special  benefits  resulting  to 
the  several  parcels  of  property  in  the  taxing 
district  must  be  borne  by  the  general 
treasury  on  account  of  the  benefit  to  the 
municipalitv  at  large.  Adams  v.  Shelby- 
ville,  154  Ind.  467,  57  X.  E.  114,         49:  797 

24.  A  primary  obligation  is  imposed  upon 
a  city  for  such  deficit,  if  any,  as  there  may 
be  in  the  special  benefits  received  to  meet 
the  cost  of  a  local  street  improvement, 
where  the  assessment  scheme  is  pursued  in 
making  such  improvements, — especially 
where  the  statute  expressly  makes  the  city 


PUBLIC  IMPROVEMENTS,  II. 


2501 


liable   to   the   contractor   for    the    contract 
price.  Id. 

25.  A  city  having  the  power  to  pave 
streets  and  pay  therefor  from  its  treasury 
is  liable  for  the  cost  of  paving  under  a  con- 
tract providing  that  assessments  shall  be 
accepted  by  the  contractor  in  payment,  and 
that  the  city  shall  not  be  otherwise  liable 
under  the  contract,  whether  the  assessments 
are  collectible  or  not,  where  the  statute 
under  which  they  are  made  is  held  invalid 
and  the  assessments  are  therefore  without 
authority,  as  the  contract  contemplates 
valid  charges  on  the  property,  \ind  failure 
to  make  the  required  assessments  renders 
the  city  in  default  upon  the  contract. 
Barber  Asphalt  Pav.  Co.  v.  Harrisburg,  28 
U.  S.  App.  108,  12  C.  C.  A.  100,  64  Fed.  283, 

29:  401 

26.  A  statutory  provision  that  a  city 
shall  not  be  liable  for  a  street  improvement 
without  the  right  to  enforce  the  amount 
against  the  property  benefited  does  not  ap- 
ply to  cases  where  the  city  has  no  power  to 
make  the  improvement  at  the  cost  of  the 
adjacent  property.  Louisville  v.  Bitzer,  115 
Ky.  359,  73  S.  W.  1115,  61:  434 


II.  Contracts. 

Restricting  Competition  in,  see  supra,   17- 

18b. 
Liability  of  City,  see  supra,  20-26. 
Waiver   of   Strict     Performance    of    Sewer 

Contract,    see   Municipal    Corporations, 

276. 

27.  The  construction  of  a  street,  and  its 
maintenance  for  a  term  of  years  at  a  cost 
sufficient  to  preserve  good  work  and  good 
material  from  becoming  imperfect  from 
natural  and  unavoidable  causes,  may  be  in- 
cluded in  a  single  contract  by  a  munici- 
pality having  complete  control  qver  the 
construction  and  repair  of  its  streets,  where 
the  object  is  to  obtain  a  better  quality  of 
construction,  although  the  charter  provides 
for  letting  the  contract  for  "repairs"  to  the 
lowest  bidder,  which  are  to  be  paid  for  out 
of  the  general  fund,  while  the  cost  of  con- 
struction is  to  be  charged  on  adjoining 
property.  Seaboard  Nat.  Bank  v.  Woesten, 
147  Mo.  467,  48  S.  W.  939,  48:  279 
Barber  Asphalt  Paving  Co.  v.  Hezel,  155  Mo. 
391,  56  S.  W.  449,  48:  285 

28.  An  undertaking  to  maintain  a  new 
pavement  for  a  series  of  years,  required  as 
a  guaranty  of  the  perfection  of  the  work,  is 
not  a  contract  for  repairs  within  the  mean- 
ing of  a  statute  requiring  contracts  for  re- 
pairs to  be  let  to  the  lowest  bidder.         Id. 

29.  A  requirement  of  a  guaranty  to 
maintain  and  repair  a  street  on  which  pav- 
ing is  done  for  five  years  thereafter  is  not 
ultra  vires  on  the  part  of  a  city  contracting 
for  such  pavement.  Barber  Asphalt  Paving 
Co.  v.  French,  158  Mo.  534,  58  S.  W.  934. 

54:  492 

30.  That  the  price  for  maintenance  of  a 
pavement  is  below  what  would  be  tair 
compensation  for  the  work  is  not  sufficient 


to  avoid,  in  favor  of  the  abutting  owner, 
a  contract  covering  its  construction  and 
maintenance,  under  a  charter  requiring  the 
city  to  pay  for  maintenance,  and  the 
abutting  owner  for  construction,  where 
there  is  nothing  to  show  that  the  contract 
price  for  construction  is  not  fair  and 
reasonable,  and  the  contract  is  in  fact  but 
for  a  single  work, — that  of  construction, 
with  a  guaranty  of  endurance.  Seaboard 
Nat.  Bank  v.  Woesten,  147  Mo.  467,  48  S. 
W.  939,  48:  279 

Barber  Asphalt  Paving  Co.  v.  Hezel,  155  Mo. 
391,  56  S.  W.  449,        ^  48:  285 

31.  Failure  to  follow,  in  a  contract  for 
a  street  improvement,  the  specifications 
contained  in  the  advertisements  for  bids, 
renders  the  contract  void,  where  the 
changes  are  beneficial  to  the  contractor  and 
the  city  charter  provides  that  contracts  for 
public  work  shall  be  let  only  to  the  lowest 
bidder  after  advertising  for  bids.  Diamond 
V.  Mankato,  89  Minn.  48,  93  N.  W.  911, 

61 :  448 

32.  No  illegal  burden  is  placed  on  abut- 
ting property  owners,  who  are  required  to 
bear  the  original  cost  of  street  paving,  by 
a  provision  in  the  paving  contract  requiring 
the  contractor  to  maintain  the  work  for  a 
period  during  which  such  a  pavement,  if 
properly  laid,  ought  to  wear,  although  the 
duty  to  repair  pavements  is  by  statute 
placed  on  the  city  at  large.  People  ex  rel. 
North  V.  Featherstonhaugh,  172  N.  Y.  112, 
64  N.  E.  802,  60:  768 

33.  No  burden  for  repairs  is  imposed 
upon  abutting  owners,  but  merely  a  lawful 
guaranty  of  the  work,  by  a  contract  for  a 
street  pavement  which  shall  withstand 
ordinary  uses  and  climatic  changes  for 
seven  years  and  be  in  good  condition  at  the 
end  of  that  period,  although  the  contractor 
undertakes  to  do  all  work  necessary  to  ef- 
fect that  result  during  the  specified  period, 
and  agrees  that  a  portion  of  the  contract 
price  may  be  withheld  until  its  expiration. 
Shank  v.'  Smith,  157  Ind.  401,  61  N.  E.  932. 

55:  564 

34.  A  guaranty  of  a  street  improvement 
for  one  year  from  injury  by  ordinary  use, 
when  required  by  an  ordinance,  invalidates 
a  contract  and  assessment  therefor  if  it  is 
not  authorized  by  statute,  since  it  increases 
the  burdens  of  property  owners  by  the 
necessarily  higher  price  which  the  con- 
tractor would  charge  in  view  of  the  re- 
pairs he  would  have  to  make.  Alameda 
Macadamizing  Co.  v.  Pringle,  130  Cal.  226. 
62  Pac.  394,  52:  264 

35.  It  is  not  unlawful  for  municipal  au- 
thorities contracting  for  paving  a  street,  to 
embody  in  the  same  contract  provisions 
binding  the  contractor  to  guarantee  the 
durability  of  the  pavement  for  five  years, 
and  to  repave  at  a  stated  price  all  open- 
ings made  in  the  street  during  the  same 
time.  State  ex  rel.  Wilson  v.  Trenton  (N. 
J.  Err.  &  App.)  61  N.  J.  L.  599,  40  Atl.  575, 

44:  540 

36.  A  paving  contract  which  provides 
that   all   repairs  which  may  become   neces- 
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sary  within  ton  years  from  any  imperfec- 
tion in  the  work  or  material  shall  be  at  the 
expense  of  the  contractor  is  not  in  violation 
of  Neb.  Comp.  Stat.  1891,  chap.  12a,  §  69, 
which  provides  that  ordinary  repairs  must 
be  paid  for  bv  the  city.  Robertson  v. 
Omaha,  55  Neb.' 7 18,  76  N.  W.  442,       44:  534 

37.  A  right  of  action  for  damages  against 
a  city  accrues  on  its  wrongful  refusal  to  ac- 
cept a  contract  as  completed  and  make  as- 
sessments to  pay  tlie  contractor,  under  a 
contract  which  provided  that  no  payments 
should  be  made  until  the  money  was  col- 
lected by  assessments.  Weston  v.  Syra- 
cuse, 158  N.  Y.  274,  53  N.  E.  12,  43:  678 

38.  A  municipal  corporation  is  not  liable 
to  an  action  for  refusal  to  proceed  to  levy 
a  new  special  assessment  to  pay  for  street 
improvements  after  the  original  one  was 
set  aside  for  irregularity,  under  a  contract 
by  which  the  contractor  agreed  to  look  only 
to  such  assessments  for  his  compensation, 
and  to  take  the  risk  of  their  invalidity  in 
accordance  with  a  statute  which  expressly 
provides  that  the  claim  shall  not  become  a 
public  charge  in  any  event,  but  the  duty, 
if  it  exists,  must  be  enforced  by  man- 
damus. Pontiac  v.  Talbot  Paving  Co.  36 
C.  C.  A.  88,  94  Fed.  65,  .37  C.  C.  A.  556,  96 
Fed.  679,  48:  326 

39.  A  provision  in  a  contract  for  street 
improvement  that  laborers  must  be  paid 
in  cash,  and  not  in  store  orders,  will  not  be 
held  to  be  unreasonable  or  illegal  if  it  is 
authorized  by  statute.  People  ex  rel. 
North  V.  Featherstonhaugh,  172  N.  Y.  112, 
64  N.  E.  802,  60:  768 


in.  Assessments. 
a.  In  General. 

Liability  of  City,  see  supra,  20-26. 

City's  Liability  for  Failure  to  Make,  see 
supra,  37,  38. 

Review  of  Decision  as  to,  see  Certiorari,  17, 
18,  39. 

Due  Process  as  to,  see  Constitutional  Law, 
668-673. 

Making  Assessment  a  Prior  Lien  as  Impair- 
ing Obligation  of  Contract,  see  Consti- 
tutional Law,  1206. 

As  Encumbrance  within  Covenant  against, 
see  Covenant,  21-24. 

As  a  Taking  of  Property,  see  Eminent  Do- 
main, 224,  225. 

For  Drains  and  Sewers,  see  Drains  and 
Sewers,  III. 

Estoppel  to  Set  up  Illegality  of  Special 
Tax,  see  Estoppel,  145. 

Interest  on,  see  Interest,  7,  8.  • 

Liability  oif  Life  Tenant  to  Pay,  see  Life 
Tenants,  66. 

For  Editorial  Notes,  see  infra,  V.  §§  4,  12. 

40.  An  assessment  for  benefits  for  a  local 
public  improvement  is  in  its  nature  a  tax. 
Sargent  v.  Tuttle,  67  Conn.  162,  34  Atl. 
1028.  32:822 

41.  The  benefit  to  property  in  the  vicin- 


ity of  a  nowiy  located  passenger  station 
may  be  so  difTercnt  from  the  general  benefit 
to  all  the  property  in  the  city  as  to  justify 
an  assessment  of  a  portion  of  the  cost  of 
improving  streets  leading  to  the  station, 
made  necessarv  bv  it.  Sears  v.  Boston 
Street  Comrs.  ISO  Mass.  274,  62  N.  E.  397, 

62:  144 

42.  The  cost  of  a  street  improvement  can- 
not be  lawfully  assessed  on  abutting  prop- 
erty where  the  contractor  is  required  by  the 
ordinance  to  sustain  all  loss  or  damage  aris- 
ing from  the  nature  of  the  work  to  be  done 
under  the  specifications,  since  this  require- 
ment would  tend  to  increase  the  cost  of  the 
work.  Blocliman  v.  Spreckels,  135  Cal.  662, 
67   Pac.   1061,  57:  213 

43.  When  a  municipal  cxjrporation  has  ex- 
ercised the  power  conferred  by  HI.  Rev. 
Stat.  art.  9,  chap.  24.  §  1,  of  prescribing  the 
method  of  payment  for  local  improvements, 
and  the  work  has  been  done,  to  be  paid  for 
by  special  assessment,  the  expense  cannot 
be  made  a  general  charge  against  the  city. 
Pontiac  v.  Talbot  Paving  Co.  36  C.  C.  A. 
88,  94  Fed.  65,  37  C.  C.  A.  556,  96  Fed.  679, 

48:  326 

44.  The  "power  of  taxation,  assessment, 
borrowing  money,"  etc.,  by  municipal  cor- 
porations, which  the  legislature  is  required 
to  restrict,  by  N.  C.  Const,  art.  8,  §  4,  does 
not  include  special  assessments  upon  prop- 
erty, based  on  the  benefit  thereto  by  local 
improvements.  Raleigh  v.  Peace,  110  N.  C. 
32,  14  S.  E.  521,  17:330 

45.  When  a  special  assessment  is  levied 
for  the  pavement  laid  under  a  contract  con- 
taining a  guaranty  for  five  years  and  a 
provision  for  repaving,  property  owners 
may  show  that  the  price  nominally  charged 
for  paving  was  really  charged  in  part  for 
the  guaranty  and  the  repaving,  and  thus 
may  keep  the  assessment  within  the  fair 
value  of  the  paving  itself,  beyond  which 
the}'  are  not  chargeable.  State  ex  rel.  Wil- 
son V.  Trenton  (N.  J.  Err.  &  App.)  61  N. 
J.  L.  599,  40  Atl.  575,  44:  540 
Power  to  levy. 

Police  Power  as  to,  see  Constitutional  Law, 

951. 
For  Editorial  Notes,  see  infra,  V.  §  4. 

46.  The  assessment  on  abutting  owners 
of  the  whole  or  part  of  the  cost  of  grading, 
paving,  or  otherwise  improving  public 
streets,  on  the  basis  of  supposed  benefits  to 
their  property,  is  not  according  to  the  law 
of  the  land,  and  is  unconstitutional  unless 
directly  authorized  by  the  Constitution. 
Mauldin  v.  Greenville,"  42  S.  C.  293,  20  *S. 
E.  842,  27 :  284 

47.  A  legislative  grant  to  municipal  cor- 
porations of  the  right  to  improve  public 
highways  at  the  cost  of  adjacent  property 
supposed  to  be  benefited  thereby  is  not  pro- 
hibited by  Tex.  Const,  art.  3,  §  48,  provid- 
ing that  the  legislature  shall  not  levy  taxes 
or  impose  burdens  upon  the  people  except 
to  raise  revenue  siifficient  for  the  economi- 
cal administration  of  the  government,  as 
that  refers  to  taxes  and  burdens  imposed 
bv  the  legislature  itself  with  a  view  to  the 
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administration  of  the  state  government. 
Storrie  v.  Houston  Citv  Street  R.  Co.  92 
Tex.  129,  46  S.  W.  796/  44:  716 

48.  Local  or  special  assessments  under  au- 
thority of  the  legislature  may  be  a  valid  ex- 
ercise of  the  taxing  power.  Raleigh  v. 
Peace,  110  N.  C.  32,   14  S.  E.  521,     17:  330 

49.  Assessment  by  special  taxation  is  not 
justified  by  §  53  of  the  Illinois  city  and  vil- 
lage act,  providing  that  in  condemnation 
proceedings  on  supplemental  petition  an  as- 
sessment may  be  made  to  raise  the  amount 
necessary  to  pay  the  compensation  and 
damages  awarded.  Bloomington  v.  Lath- 
am, 142  111.  462,  32  N.  E.  506,  18:  487 

50.  The  fact  that  the  original  pavement 
of  a  street  was  paid  for  by  the  public,  and 
not  by  the  abutting  owners,  will  not  render 
the  latter  liable  for  the  cost  of  repaving, 
under  the  rule  which  allows  them  to  be  as- 
sessed for  the  original  improvement  only. 
Harrisburg  v.  Segelbaum,  151  Pa.  172,  24 
Atl.   1070,  20:  834 

51.  The  macadamizing  of  a  street  wliicli 
is  kept  thus  improved  as  a  substantial  arti- 
ficial highway  for  many  years  is  a  "paving" 
within  the  meaning  of  the  Pennsylvania  law 
which  allows  abutting  owners  to  be  assessed 
for  the  benefits  of  the  original  paving  only, 
and  not  for  a  repaving.  Id. 

52.  That  a  notice  of  hearing  as  to  a  street 
improvement  specied  a  brick  pavement  will 
not  invalidate  a  determination  to  pave  with 
asphalt  and  set  a  new  curb,  if  the  hearing 
covered  those  matters,  and  the  statute  em- 
powered the  commissioners  to  change  or 
modify  their  original  determination  in  ref- 
erence to  the  improvement.  People  ex  rel. 
North  V.  Featherstonhaugh,  172  N.  Y.  112, 
04  N.  E.  802,  60:  768 

53.  The  lessee  in  possession  imder  a  lease 
of  real  property  for  ninety-nine  years,  re- 
newable forever,  in  whose  name  the  proper- 
ty stands  for  taxation,  is  so  far  the  owner 
of  it  that  he  may  subscribe  a  petition  for 
street  improvements  under  Ohio  Rev.  Stat. 
§  2272,  without  requiring  the  signature  of 
the  lessor,  in  order  to  authorize  an  assess- 
ment upon  the  corpvis  of  the  property, 
which,  in  case  of  default,  will  sustain  a  sale 
of  the  property  as  against  the  lessor  as  well 
as  the  lessee.  St.  Bernard  v.  Kemper,  60 
Ohio  St.  244,  54  N.  E.  267,  45:  662 
Rule  as  to  uniformity. 

Equal    Protection    as    to    Assessments,    see 
Constitutional  Law,  446. 

54.  An  assessment  upon  abutting  prop- 
erty for  street  improvements,  levied  accord- 
ing to  benefits,  is  not  a  violation  of  Va. 
Const,  art.  10,  §  1,  requiring  taxation  to  be 
equal  and  uniform  upon  all  property  accord- 
ing to  value.  Violett  v.  Alexandria,  92  Va. 
,561,  23  S.  E.  909,  31:  .382 

55.  The  word  "tax,"  as  used  in  the  Colo- 
rado Constitution  requiring  uniformity,  re- 
fers to  ordinary  public  taxes,  and  not  to  as- 
sessments for  local  improvements  in  cities 
and  towns.  Denver  v.  Knowles,  17  Colo. 
204,  30  Pac.  1041,  17:  135 

56.  A  constitutional  provision  as  to  uni- 
formity of  taxation   does  not  apply  to  an 


assessment  upon  abutting-property  owners, 
on  the  ground  of  special  benefits,  for  the 
expense  of  sweeping  the  streets.  Reinken 
V.  Fuehring,  130  Ind.  382,  30  N.  E.  414, 

15:  624 

57.  A  water  frontage  tax  of  10  cents  per 
lineal  foot,  applied  indiscriminately  to 
densely  populated  city  limits  and  to  farm 
lands  in  the  city,  is  not  unconstitutional 
for  lack  of  uniformity,  under  Minn.  Const, 
art.  9,  §  1,  providing  that  an  annual  tax  on 
the  lineal  foot  of  lands  fronting  upon  water 
mains  may  be  levied,  without  regard  to  the 
cash  value  of  the  property.  Ramsey  Coun- 
ty V.  Robert  P.  I^wis  Co.  72  Minn.  87,  75 
N.  W.  108,  42:  639 

58.  Unequal  and  unconstitutional  burdens 
for  street  improvements  are  not  imposed  by 
La.  act  1896,  No.  10,  upon  abutting  prop- 
erty holders  and  a  street  railway,  or  upon 
the  abutting  property  holders  upon  streets 
which  have  no  street  railways,  as  compared 
with  those  which  have,  by  providing  that 
such  expense  shall  be  borne,  two  thirds  by 
the  abutting  owner  and  one  third  by  the 
city,  but  providing  that  a  street  railway 
occupying  a  part  of  the  street  shall  first 
pay  in  proportion  to  the  area  occupied  by 
its  roadbed.  Shreveport  v.  Prescott,  51  La. 
Ann.  1895,  26  So.  664,  46:  193 

59.  Wliere  property  on  which  the  cost  of 
a  street  improvement  is  assessed  is  benefit- 
ed in  excess  of  the  cost,  an  assessment  is 
not  void  for  lack  of  uniformity  which  re- 
quires each  lot  owner  to  pay  the  cost  of  the 
improvement  upon  half  the  street  in  front 
of  his  lot,  and  in  addition  assesses  five 
ninths  of  the  cost  of  improving  street  inter- 
sections upon  the  first  50  feet  from  the 
corner  and  the  remainder  upon  the  next  50 
feet.  King  v.  Portland,  38  Or.  402,  63  Pac. 
2,  55:  812 

60.  The  Constitutional  provision  for  uni- 
formity of  taxation  does  not  relate  to  local 
assessments,  but  only  to  general  taxation. 
Rolph  v.  Fargo,  7  N.  D.  640,  76  N.  W.  242, 

42:  646 

61.  A  special  tax  on  land  in  a  levee  dis- 
trict, which  is  especially  benefited  by  a 
levee  for  which  the  tax  is  made,  is  a  tax 
within  Tenn.  Const,  art.  2,  §  28,  requiring 
taxes  to  be  levied  on  all  property,  real,  per- 
sonal, and  mixed,  and  levied  according  to 
value.  Reelfoot  Lake  Levee  Dist.  v.  Daw- 
son, 97  Tenn.  151,  36  S.  W.  1041,  34:  725 

62.  Imposing  upon  the  abutting  owners 
liability  for  the  cost  of  straet  improve- 
ments in  front  of  their  property  violates  a 
constitutional  provision  for  equality  and 
imiformity  of  taxation,  and  abandons  the 
theory  of  special  benefits,  on  which  alone  the 
abutting  property  can  be  lawftilly  assessed. 
Asberrv  v.  Roanoke,  91  Va.  562,  22  S.  E. 
360,  '  42:  636 
Area  or  district  to  be  assessed. 

63.  A  taxing  district  as  a  whole  may  be 
assessed  on  accoimt  of  a  local  improvement 
therein,  only  to  the  extent  of  the  sum  of 
the  special  benefits  actually  received  by 
the  several  parcels  of  contributing  property. 
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Adams   v.   Shelbyville,   154  Ind.  467,  57  N. 
E.  114,  49:797 

64.  The  legislature  may  create,  or  au- 
thorize a  municipality  to  create,  a  local 
taxing  district  for  local  improvement  pur- 
poses, which  includes  part  only  of  the  prop- 
erty within  the  municipality.  Id. 

65.  The  legislature  may  declare  conclu- 
sively that  special  assessments  on  account 
of  local  improvements  within  a  taxing  dis- 
trict shall  be  limited  to  property  within 
that  district.  Id. 

66.  In  prescribing  the  taxing  district  for 
the  construction  of  a  local  improvement 
under  legislative  authority,  a  municipal  cor- 
poration will  be  presumed  to  have  taken  in- 
to consideration  the  exceptional  benefits 
that  would  accrue  to  the  property  which 
is  intended  to  be  charged  with  the  burden. 
King  v.  Portland,  38  Or.  402,  63  Pac.  2, 

65:  812 

b.  NatTire  of  Improvement. 

Review  of  Finding  as  to  Whether  Con- 
struction is  New  Work  or  Repair,  see 
Appeal  and  Error,  771. 

For  Improvement  Furthering  Private  Inter- 
ests, see  Eminent  Domain,  74. 

For  Editorial  NotfS,  see  infra,  V.  §  4. 

67.  The  title  to  works  of  public  improve- 
ment need  not  be  given  to  cities  or  towns 
by  the  legislature,  in  order  to  subject  them 
to  the  expense  of  such  works.  Re  Kingman, 
153  Mass.  566,  27  N.  E.  778,  12:  417 

68.  The  mere  maintenance  and  repair  of 
boulevards  and  pleasure  ways  by  annual  as- 
sessment provided  for  by  111.  act  June  17, 
1893,  is  not  a  local  improvement  within  the 
meaning  of  the  Constitution,  for  whicli  a 
special  assessment  or  special  tax  can  be 
levied.  Crane  v.  West  Chicago  Park  Comrs. 
153  111.  348,  38  N.  E.  943,  26:  311 

69.  A  bridge  tax  levied,  under  authority 
of  the  Constitution,  on  all  the  property 
generally  in  a  ward,  is  not  a  local  assess- 
ment, even  though  for  the  imposition  of  it 
a  vote  of  the  taxpayers  of  the  award  is  re- 
quired. Grigsby  Constr.  Co.  v.  Freeman,  108 
I^.  435,  32  So.  399,  58:  349 

70.  Assessments  upon  owners  of  abutting 
lots  for  new  sidewalks  and  drains  which 
were  necessary  only  because  of  a  change  of 
the  grade  of  the  street  are  in  violation  of 
the  South  Carolina  Constitution,  which  re- 
quires the  whole  property  of  the  municipal- 
ity to  be  taxed  for  any  public  or  corporate 
purpose.  Mauldin  v.  Greenville,  53  S.  C. 
285,  31   S.  E.  252,  43:  101 

71.  Paving  a  street  at  the  expense  of  the 
adjoining  property,  which  has  been  pre- 
viously charged  with  an  improvement  of 
the  street  by  graveling  to  grade,  is  not  in 
violation  of  the  Wisconsin  general  charter 
law,  §  177,  providing  that  the  "expense  of 
maintenance,  relaying,  keeping  in  repair, 
and  cleaning  of  streets"  which  have  once 
been  "constructed  to  grade  and  graveled, 
planked,  macadamized,  or  paved."  shall  be 
paid  from  the  general  city  or  ward  fund, 
when   this  is  construed  with   §    175,   which 


authorizes  the  city  to  "level,  relevel,  grade, 
regrade,  gravel,  regravel,  macadamize,  pave, 
and  re  pave  said  streets"  at  the  expense,  in 
whole  or  in  part,  of  the  property  benefited. 
Adams  v.  Beloit,  105  Wis?  363,  81  N.  W.  869, 

47: -441 

72.  An  ordinance  for  the  assessment  upon 
abutters  of  the  cost  of  filling  with  rich  dirt 
and  sodding  between  sidewalk  and  curb  is 
not  authorized  by  a  statute  providing  for 
grading  and  paving  the  street  or  the  side- 
walk. Adams  v.  Shelbyville,  154  Ind.  467, 
57  N.  E.  114,  49:  797 

73.  The  use  of  a  concrete  foundation  on 
which  a  cedar-block  pavement  had  been 
laid  for  a  vitrified  brick  pavement  does  not 
make  the  improvement  a  case  of  ordinary 
repairs,  instead  of  a  repavement,  under  a 
statute  requiring  the  repairs  to  be  made  by 
the  city.  Robertson  v.  Omaha,  55  Neb.  718, 
76  N.  W.  442,  44:  534 
Sidewalks. 

Authority     to     Construct     Sidewalks,     see 

supra,    1-3,   5-8,    10,   12. 
For  Editorial  Notes,  see  infra,  V.  §  4. 

74.  Charging  upon  abutting  owners  the 
cost  of  improving  sidewalks  and  sewers  in 
front  of  their  property,  having  been  recog- 
nized as  valid  prior  to  the  adoption  of  a 
state  Constitution,  must  be  regarded  as  em- 
braced in  the  law  of  the  land  to  which  the 
Constitution  refers.  Mauldin  v.  Greenville. 
42  S.  C.  293.  20  S.  E.  842,  27 :  284 

75.  An  ordinance  requiring  property  own- 
ers to  pave  a  street  will  not  justify  an  as- 
sessment for  a  sidewalk,  where  the  city  has 
no  power  to  order  local  assessments  for  pav- 
ing a  street,  although  it  may  order  them 
for  sidewalks.  McCrowell  v.  Bristol,  89 
Va.  652,  16  S.  E.  867,  20:  653 
Sweeping  streets. 

See  also  supra,  56. 

For  Editorial  Notes,  see  infra,  V.  §  4. 

76.  On  the  ground  of  special  benefit  de- 
rived by  abutting  property  owners  from 
sweeping  streets,  including  crossings,  they 
may  be  assessed  for  the  expense  thereof, 
although  they  are  taxed  generally,  with  the 
balance  of  the  public,  for  cleaning  other 
streets  in  which  the  public  alone  has  an  in- 
terest. Reinken  v.  Fuehring,  130  Ind.  382, 
30  N.  E.  414,  15:  624 

77.  Assessments  upon  abutting-property 
owners  for  the  expense  of  sweeping  streets 
can  be  sustained  only  on  the  groimd  that 
their  property  is  specially  benefited  thereby. 

Id. 
Sprinkling  streets. 
See  also  infra,  167. 
For  Editorial  Notes,  see  infra,  V.  §  4. 

78.  The  sprinkling  of  streets  is  not  a  local 
improvement  for  which  a  special  assessment 
can  be  laid  on  abutting  property.  Chicago 
V.  Blair.  149  111.  310,  .36  N.  E.  829,     24:  412 

79.  The  benefit  to  abutting  property  from 
the  watering  of  a  street  in  front  of  it 
may  be  such  an  improvement  to  the  prop- 
erty that  it  can  be  made  the  subject  of  an 
assessment  upon  it.  Sears  v.  Boston,  173 
Mass.  71,  53  X.  E.  1.38,  43:  834 

80.  Assessments    for    the    sprinkling    of 
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streets  within  a  certain  territory  may  be 
lawfully  made  upon  abutting  property,  al- 
though the  sprinkling  of  other  parts  of  the 
city  is  done  at  the  public  expense.  Id. 

81.  Street  sprinkling  assessments  made 
by  a  superintendent  of  streets  by  direction 
of  the  board  of  aldermen,  and  reported  to 
them,  may  be  regarded  as  made  by  the  al- 
dermen themselves,  when  they  have  made 
an  appropriation  based  on  the  report.       Id. 

82.  A  vote  appropriating  money  for  street 
sprinkling,  expressly  stating  that  it  is  ap- 
propriated under  Mass.  Stat-  1895,  chap. 
186,  means  that  the  provisions  of  that  act 
are  to  be  applied  in  regard  to  the  ex- 
penditure, and,  in  the  absence  of  anything 
limiting  the  amount  of  the  assessment,  the 
fair  inference  is  that  the  whole  cost  is  to  be 
assessed  on  the  abutting  property.  Phil- 
lips Academy  v.  Andover,  175  Mass.  118,  55 
N.  E.  841,  48:  550 

83.  Abutting  property  may  be  constitu- 
tionally assessed  for  benefits  from  the  wa- 
tering of  streets.  Id. 
Railroad  station. 

See  supra,  41. 

84.  The  purpose  for  which  a  union  pas- 
senger station  is  located  is  sufficiently  pub- 
lic to  authorize  special  assessments  upon 
property  thereby  benefited  for  the  cost  of 
the  improvements  in  streets,  made  neces- 
sary by  such  location.  Sears  v.  Boston 
Street  Comrs.  180  Mass.  274,  62  N.  E.  397, 

62:  144 
Rural  highway. 

85.  A  rural  highway  is  not  a  local  im- 
provement for  the  cost  of  which  a  local  as- 
sessment on  farm  land  can  be  laid,  under 
Minn.  Const,  art.  9,  §  1,  authorizing  special 
assessments  for  local  improvements,  but 
proving  that  all  other  taxes  shall  be  as 
nearly  equal  as  may  be.  Sperry  v.  Flygare, 
80   Minn.    325,   83   N.   W.    177,  49:  757 

c.  Property  Subject  to;  Exemption. 

For  Constructing  Elevated  Road  Way,  see 

Injunction,  369. 
See  also  supra,  32. 
For  Editorial  Xotes,  see  infra,  V.  §  11. 

86.  A  grantee  who  takes  land  charged 
with  actual  knowledge  of  assessments 
thereon  cannot  complain  of  their  injustice. 
Farwell  v.  Des  Moines  Brick  Mfg.  Co.  97 
Iowa,  286.  66  N.  W.  176,  35:  63 

87.  Land  purchased  after  the  execution  of 
a  contract  for  a  street  improvement,  with 
the  knowledge,  actual  or  constructive,  on 
the  part  of  the  purchaser,  that  a  strip  of 
land  2  feet  wide  between  the  land  purchased 
and  the  street  to  be  improved  had  previous- 
ly been  sold  by  his  grantor  for  the  sole 
purpose  of  avoiding  the  easement,  is  liable 
for  such  assessment  although  the  assess- 
ment was  made  for  a  lawful  purpose. 
Eagle  Mfg.  Co.  v.  Davenport,  101  Iowa,  493, 
70  N.  W.  707,  38:480 

88.  Lots  abutting  on  other  parts  of  a  street 
cannot  be  assessed  for  frontage  tax  to  pay 
for  an  improvement  of  only  a  portion  of 
the  street,   under  Ohio  Rev.   Stat.   §   2264, 


which  requires  an  assessment  by  foot  front 
to  be  "of  the  property  bounding  and  abut- 
ting upon  the  improvement."  Cincinnati 
V.  Batsche,  52  Ohio  St.  324,  40  N.  E.  21, 

27:  536 

89.  Lots  and  lands  fronting  on  the  Oppo- 
site side  of  a  street  widened  by  adding  a 
strip  on  one  side  only  may  be  regarded  as 
abutting  on  the  improvement  for  the  pur- 
pose of  assessment,  although  the  street  in- 
tervenes between  them  and  the  strip  ap- 
propriated. Id. 

90.  The  owners  of  the  fee  of  land  consti- 
tuting the  bed  of  a  public  street  cannot  be 
charged  with  the  expense  of  paving  that, 
part  of  an  intersecting  street  lying  in  front 
of  it,  under  a  statute  providing  that  the 
paving  shall  be  at  the  expense  of  owners  of 
lots  lying  on  the  street.  Schenectady  v. 
Union  College,  144  N.  Y.  241,  39  N.  E.  67, 

26:  614 

91.  Vacant,  unoccupied  pasture  land  may 
be  a  lot  within  the  meaning  of  Minn.  Sp. 
Laws  1885,  chap.  110,  §  26,  providing  for  a 
water  tax  upon  each  and  every  lot  in  the 
city,  as  the  word  "lot"  is  synonymous  with 
the  word  "tract"  or  "parcel."  Ramsey 
County  V.  Robert  P.  Lewis  Co.  72  Minn.  87, 
75  N.W.  108,  42:  639 

92.  Property  abutting  on  a'  previously 
opened  portion  of  a  street  constituting  a 
cul-de-sac  cannot  be  assessed  for  benefits 
to  pay  the  cost  of  an  extension  which  will 
convert  the  cul-de-sac  into  an  open  street, 
as  the  owners,  by  dedication  or  otherwise, 
have  already  borne  their  full  share  of  the 
cost  of  the  original  improvement,  and  can- 
not be  assessed  again  to  pay  the  cost  of  ex- 
tending that  improvement  through  other 
properties.  Re  Orkney  Street,  194  Pa.  425, 
45  Atl.  314,  48:274 

93.  The  sale  of  a  narrow  strip  from  the 
front  of  property  abutting  on  a  street,  for 
the  sole  purpose  of  avoiding  a  street-im- 
provement assessment,  after  the  city  has 
entered  into  a  contract  for  the  improve- 
ment, but  before  the  lien  of  the  assessment 
attaches,  is  void,  so  far  as  concerns  the  as- 
sessment. Eagle  Mfg.  Co.  v.  Davenport, 
101  Iowa,  493,  70  N.  W.  707,  38:  480 

94.  The  owner  of  land  abutting  on  a 
street  for  the  improvement  of  which  a  con- 
tract has  been  entered  into  may  lawfully 
sell  a  strip  from  the  front  of  his  property, 
of  less  width  than  the  150  feet  which  would 
otherwise  be  liable  for  the  assessment,  if 
such  sale  is  in  good  faith,  for  legitimate 
purposes,  and  not  merely  a  subterfuge  to 
defeat  the  assessment.  Id. 
Property  benefited. 

Benefits  to  Property  as  Determining  Appor- 
tionment of  Assessment,  see  infra,  30. 

Judicial  Notice  of  Benefits,  see  Evidence, 
153,  154. 

Injunction  against  Assessment  on  Prop- 
erty not  Benefited,  see  Injunction,  371. 

See  also  supra,  41,  79;  infra,  114-116,  122, 
l.'^6,  157,  163,  164,  166,   168,  17&-177. 

95.  Land  not  at  all  benefited  by  the  public 
improvements  of  an  irrigation  district  in 
which  it  is  included  does  not  have,  on  that 
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account,  a  constitutional  exemption  from 
assessment.  Re  Maderia  Irrig.  Dist.  Bonds, 
92  Cal.  296,  341,  28  Pac.  272,  14:  755 

Exemptions  in  general. 
For  Editorial  Notes,  see  infra,  V.  §  11. 

96.  Special  assessments  for  curbing  and 
paving  are  not  taxes  or  assessments  "for 
any  city  purpose"  within  the  meaning  of  an 
exemption  from  such  taxation  of  land  used 
for  agricultural  purposes.  Farwell  v.  Des 
Moines  Brick  Mfg.  Co.  97  Iowa,  286,  66  N. 
W.  176,  35:  63 

97.  An  assessment  on  a  burial  ground  for 
water  pipes  in  a  street  in  front  of  it  does 
not  constitute  a  tax  within  the  exemption 
of  such  burial  ground  from  taxation.  Phila- 
delphia V.  Union  Burial  Ground  Soc.  178 
Pa.  533,  36  Atl.  172,  36:  263 

98.  Land  of  a  cemetery  perpetually  devot- 
ed by  law  to  the  burial  of  the  dead,  which 
cannot  be  appropriated  to  any  other  use, 
and  which  is  exempt  from  taxation,  where 
the  money  received  from  the  sale  of  its  lots 
can  only  be  devoted  to  its  preservation  and 
improvement  as  a  burying-ground,  and  such 
lots,  when  sold,  are  exempt  from  execution, 
— cannot  be  taxed  for  the  right  to  use  a 
sewer  laid  out  under  Mass.  Stat.  1841,  chap. 
115,  and  subsequent  acts.  Mt.  Auburn 
Cemetery  v.  Cambridge,  150  Mass.  12,  22 
N.  E.  66,  4:  836 

99.  Property  occupied  by  a  church  and 
used  only  for  church  purposes  and  religious 
worship  is  not  exempt  from  assessments  for 
improvements  to  a  street  on  which  it  abuts, 
under  a  statute  authorizing  such  assess- 
ments to  be  made  on  abutting  property. 
Atlanta  v.  First  Presbyterian  Church,  86 
Ga.  730,  13  S.  E.  252,  12:  852 

100.  An  express  exemption  of  church 
property  from  taxation  does  not  extend  by 
implication  to  assessments  for  street  im- 
provements. Id. 

101.  The  obligation  of  a  charitable  insti- 
tution to  maintain  footwalks  in  front  of  its 
property  is  not  affected  by  an  exemption 
of  all  its  property  from  taxation.  A  charge 
for  laying  the  walk  is  not  a  tax,  or  a  mu- 
nicipal assessment  in  the  nature  of  k  tax. 
Home  for  Aged  Protestant  ^^'omen  v.  Wil- 
kinsburg,  131  Pa.  109.  18  Atl.  937,         6:  531 

102.  An  exemption  of  a  cliaritable  insti- 
tution from  "all  taxation  by  state  or  local 
laws,  for  any  purpose  whatever,"  does  not 
extend  to  assessments  for  street  improve- 
ments. Zabel  V.  Louisville  Bapt.  Orphans 
Home,  92  Ky.  89,  17  S.  W.  212,         13:  668 

103.  A  tax  on  a  railroad  "in  lieu  of  al! 
other  taxes"  does  not  exempt  it  from  as- 
sessments for  local  improvements.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Grand  Rapids,  102 
Mich.  374,  60  X.  W.  767.  29:  195 

104.  The  exemption  of  a  corporation,  in 
its  charter,  "from  all  taxation  of  every 
kind,"  does  not  exempt  it  from  the  special 
taxation  of  contiguous  property  for  local 
improvements.  Illinois  C.  R.  Co.  v.  Decatur, 
126  111.  92,  18  N.  E.  315,  1:  613 

105.  "Special  taxation"  does  not,  in  ref- 
erence to  nonexemption,  differ  from  "special 
assessment,"  in  providing  for  the  charging 


of  contiguous  property  with  the  expense  of 
local  improvements.  Id. 

Public  property. 
For  Editorial  Xotes,  see  infra,  V.   §   7. 

106.  Pueblo  lands  of  a  city,  agricultural 
in  character,  and  not  used  for  any  munici- 
pal purpose,  are  not  protected  from  assess- 
ment by  an  irrigation  district  within  which 
they  lie  by  a  constitutional  provision  that 
property  belonging  to  municipal  corpora- 
tions "shall  be  exempt  from  taxation." 
San  Diego  v.  Linda  Vista  Irrig.  Dist.  108 
Cal.  189,  41  Pac.  291,  35:  33 

107.  Cities  and  towns  are  not  exempted 
from  the  power  of  the  legislature  to  sub- 
ject them  to  the  burden  of  assessments  for 
local  improvements,  by  the  fact  that  the  im- 
provements are  of  such  general  public  util- 
ity that  the  legislature  might  lawfully  pay 
the  expense  thereof  with  monej'  of  the 
state.  Re  Kingman,  153  Mass.  566,  27  N. 
E.  778,  12:  417 

108.  Property  owned  by  a  sub  school  dis- 
trict, and  used  exclusively  for  purposes  of 
public  education,  is  not  subject  to  local 
assessment  for  a  municipal  improvement, 
where  the  statute  does  not  expressly  make 
it  so,  but  provides  for  collection  of  such 
assessments  by  sale  of  the  property.  Pitts- 
burg V.  Sterrett  Subdistrict  School,  204  Pa. 
635,  54  Atl.  463,  61 :  183 

109.  Public  school  houses  are  not  liable  to 
assessment  for  local  improvements,  under 
the  general  provision  in  a  statute  for  the  as- 
sessment of  "all  the  real  property  situated 
in  the  district."  Board  of  Improvement  v. 
Little  Rock  School  Dist.  56  Ark.  354,  19  S. 
W.  969,  16:  418 

110.  A  constitutional  exemption  of  prop- 
erty used  exclusively  for  public  purposes — 
such  as  churches,  schools,  buildings,  etc. — 
applies  only  to  taxes  for  general  purposes 
of  revenue,  and  has  no  reference  to  special 
taxes  or  assessments  for  local  improve- 
ments. Id. 

111.  The  exemption  from  taxation  of 
property  of  a  kind  used  solely  for  public 
purposes  does  not  extend  to  a  special  tax 
for  public  improvements, — such  as  the  pav- 
ing of  a  street  on  which  the  premises  front. 
Adams  County  v.  Quincy,  130  III.  5G6,  22 
N.  E.  624,  6:  155 
Railroads. 

For  Drainage  Assessment,  see   Drains  and 

Sewers,  34. 
Liability  of  Lessee  of,  see  Parties,  40. 
See  also  supra,  103;  infra,  138,  211,  214. 
For  Editorial  Notes,  see  infra,  V.  §  8. 

112.  A  railroad  passenger  or  freight  depot, 
on  ground  used  as  a  lumber  yard  or  for  a 
similar  purpose,  may  be  subject  to  a  mu- 
nicipal lien  for  paving  a  footwalk,  but  the 
railroad  right  of  way  is  exempt.  Mount 
Pleasant  v.  Baltimore  &  O.  R.  Co.  138  Pa. 
365,  20   Atl.   1052,  11:  520 

113.  Power  to  assess  railroad  real  estate 
for  local  improvements  is  conferred  by  a 
statute  for  the  equalization  of  the  public 
burden,  which  provides  that  railroad  prop- 
erty, with  certain  excoptions,  shall  be  sub- 
ject to  "taxation  by  ordinances  for  city  pur- 
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poses."  Philadelphia  use  of  McCann  v. 
Pliiladelphia  &  R.  R.  Co.  177  Pa.  292,  35 
Atl.  610,  34:  564 

114.  A  railroad  riglit  of  way  cannot  be 
benefited  by  the  opening  and  paving  of  a 
street  across  it,  so  as  to  subject  it  to  an 
assessment  for  such  improvement.  Detroit, 
G.  H.  &  M.  R.  Co.  V.  Grand  Rapids,  106 
Mich.  13,  63  N.  W.  1007,  28:  7'J3 

115.  Railroad  property  cannot  be  sold  for 
street  assessments.  Id. 

116.  Xo  benefit  to  railroad  tracks  and  the 
necessary  right  of  way,  which  will  sustain 
an  assessment  for  benefits,  wiH  accrue  from 
street  improvements.  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Milwaukee,  89  Wis.  506,  62  N. 
W.  417,  28:  249 

117.  Tracks  and  necessary  right  of  way 
of  a  railroad  company  are  not  subject  to 
assessment  and  sale  for  benefits  by  local  im- 
provements, in  the  absence  of  an  express 
statutory  provision.  Id. 

118.  The  fact  that  abutting  land  of  a  rail- 
road company  not  in  use  for  railway  pur- 
poses will  probably  be  required  for  such 
use  in  the  near  future  will  not  exclude  it 
from  assessments  for  street  improvements. 

Id. 

119.  The  exception  in  a  statutory  provi- 
sion exempting  railroad  property  from  tax- 
ation, "except  that  the  same  shall  be  sub- 
ject to  special  assessment  for  local  im- 
provements," has  no  operation  or  force  ex- 
cept to  exclude  such  assessments  from  the 
exemption  and  leave  them  subject  to  the 
law  as  it  stood  before  the  statute.  Id. 

120.  A  strip  of  land  1,500  feet  wide  along 
a  river  bank  and  used  by  a  railroad  com- 
pany as  a  coal  and  ore  terminal  is  not  all 
exempt  from  taxation  as  roadbed  although 
a  large  part  of  it  is  covered  with  tracks. 
Philadelphia  use  of  McCann  v.  Philadelphia 
&  R.  R.  Co.  177  Pa.  292,  35  Atl.  610, 

34:  564 

121.  The  authority  to  assess  a  railroad 
right  of  way  that  runs  along  the  side  of 
a  street  without  occupying  any  portion  of 
it,  for  the  expense  of  paving  the  street,  la 
not  conferred  by  Iowa  Code  1873,  §  809,  pro- 
viding that  railroad  real  estate  shall  not  be 
included  in  the  assessment,  to  individuals,  of 
the  adjacent  property,  since  this  section  re- 
lates to  taxation  for  governmental  pur- 
poses, and  not  to  local  assessments.  Chica- 
go, R.  I.  &  P.  R.  Co.  V.  Ottumwa,  112  Iowa, 
300,  83  N.  W.  1074,  51 :  763 

122.  A  railroad  right  of  way  alongside  a 
street  is  not  subject  to  assessment  for  a 
street  pavement,  under  Iowa  Code  1873,  § 
466.  authorizing  municipalities  to  assess  the 
costs  of  pavements  upon  lots  and  parcels  of 
land  fronting  on  the  highway,  since  such 
railroad  right  of  way  is  not  a  lot  or  parcel 
of  land  within  the  meaning  of  that  statute, 
but  is  only  an  easement  which  is  not  bene- 
fited by  the  pavement.  Id. 

123.  An  assessment  upon  a  railroad  for 
the  cost  of  paving  a  street,  which  is  made  a 
paramount  lien  by  Iowa  Acts  25th  Gen. 
Assem.  chap.  7,  §  12,  is  thereby  authorized 


only  upon  a  railroad  which  occupies  a  por- 
tion of  the  street,  and  not  upon  one  which 
runs  along  the  side  of  the  street,  but  oc- 
cupies no  portion  of  it.  Id. 

124.  A  railroad  in  a  street  may  be  made 
subject  to  a  special  tax  for  a  street  im- 
provement. Kuehner  v.  Freeport,  143  111. 
92,  32  N.  E.  372,  17:774 
Elevated  railroads. 

Conclusiveness  of  Finding  as  to  Benefit  to 
Elevated  Railroad  Company,  see  Appeal 
and  Error,  820. 

125.  An  ordinance  requiring  an  elevated 
railroad  company  to  restore  the  pavements, 
gutters,  sidewalks,  water  pipes,  sewer  pipes, 
or  gas  pipes,  in  case  there  is  any  disturb- 
ance of  the  same  during  the  construction 
of  the  elevated  road,  does  not  constitute  a 
contract  limiting  the  liability  of  the  com- 
pany to  such  repairs,  so  as  to  preclude  it 
from  being  assessed  for  benefits  on  account 
of  a  pavement.  Lake  Street  Elev.  R.  Co.  v. 
Chicago,  183  111.  75,  55  N.  E.  721,       47:  624 

126.  A  paving  assessment  may  be  levied 
on  that  part  of  the  franchise  or  right  of 
way  of  an  elevated  railroad  company  which 
extends  along  the  street  which  is  paved, 
without  being  levied  on  the  franchise  or 
right  of  way  as  an  entirety.  Id. 

127.  The  franchise  and  right  of  way  of  an 
elevated  railrojid  company  which  operates 
its  road  upon^  a  structure  about  20  feet 
high,  supported  by  pillars  about  40  feet 
apart,  and  resting  on  the  street  at  the  curb 
lines,  and  having  stations  reached  by  stairs 
from  the  street,  constitute  property  sub- 
ject to  assessment  for  benefits  by  paving  the 
street.  Id. 
Street  railways. 

Revocation  of  Exemption  as  Impairment  of 

Obligation,     see     Constitutional     Law, 

1153-1155. 
Consideration  for  Ordinance  Relieving  from 

Liability,  see"  Contracts,  47. 
Estoppel  to  Denv  Liability,  see   Estoppel, 

200. 
Compelling  Street  Railways  to  Pave  Track, 

see    ]\Iandamus,    214. 
Requiring  Street  Railways  to  Pave  between 

Tracks,     see     Municipal     Corporations, 

190. 
See    also   supra,    58;    infra,   135,    141,    161; 

Taxes,  248,  249. 
For  Editorial  Notes,  see  infra,  V.  §  9. 

128.  A  street  railway  company  occupying 
a  portion  of  a  street  by  its  roadbed  and 
tracks  may  be  assessed  its  proportionate 
share  of  the  cost  of  paving  the  street,  just 
as  the  property  owners  are  assessed,  and  is 
bound  to  pay  for  that  portion  of  the  work 
which  its  track  alone  makes  necessary ;  that 
is,  all  expense  for  the  portion  of  the  work 
lying  between  the  exterior  rails  of  the 
track  and  for  a  distance  of  2  feet  from  and 
exterior  to  the  track  on  each*  side.  Shreve- 
port  V.  Prescott,  51  La.  Ann.  1895,  26  So. 
664,  46:  193 

129.  A  provision  in  an  ordinance  authoriz- 
ing a  street  railway  to  be  laid,  that  the 
space  between  the  tracks  shall  be  paved 
in  the  manner  specified  "when  and  as  the 
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street  may  be"  thus  paved,  must  be  under- 
stood to  mean  that  the  paving  between  the 
tracks  shall  be  at  the  expense  of  the  com- 
pany. Union  Trust  Co.  v.  Richmond  City 
R.  Co.  154  Ind.  291,  55  N.  E.  745,  48:  41 

130.  A  company  operating  a  street  rail- 
road under  a  charter  which  requires  it  to 
keep  certain  portions  of  the  street  through 
which  its  tracks  run  in  good  repair  cannot, 
without  its  consent,  be  required  to  repave 
any  portions  of  such  streets.  Western  Pav. 
&  S.  Co.  V.  Citizens'  Street  R.  Co.  128  Ind. 
525,26  N.  E.  188,  10:  770 

d.  Procedure. 

Effect    of   Judgment     for     Assessment,    see 

Judgment,  187. 
Validity    of    Decree    on    Summons    against 

Dead  Man,  see  Judgment,  133. 
Pleading  as   to   Assessments,   see  Pleading, 

39,  286,  287. 
For  Editorial  Notes,  see  infra,  V.  §  4. 

131.  Abutting  owners  subject  to  assess- 
ment for  a  street  improvement  cannot  com- 
plain that  the  specifications  required  com- 
pliance with  the  labor  law  as  to  hours  and 
wages,  if  before  the  bids  were  received,the 
law  had  been  declared  unconstitutional,  and 
the  improvement  commissioners  announced 
that  the  requirements  with  reference  to  it 
would  not  be  enforced,  while  the  successful 
bidder  testifies  that  the  bid  was  not  in- 
creased bv  reason  of  such  law.  People  ex  rel. 
North  v.'Featherstonhaugh,  172  N.  Y.  112, 
64   N.   E.   802,  60:  768 

132.  The  requirement  that  an  ordinance 
for  an  improvement  to  be  paid  for  by 
special  taxation  must  state  the  sum  or  give 
the  data  by  which  the  amount  can  be  fixed 
is  not  complied  with  by  an  ordinance  which 
provides  for  a  special  tax  to  raise  a  balance 
left  after  deducting  benefits,  which  must  be 
assessed  by  a  body  over  which  the  city 
council  has  no  control.  Kuehner  v.  Free- 
port,  143  111.  92,  32  N.  E.  372,  17:  n 4 

133.  The  legislature  can  delegate  to  com- 
missioners to  be  appointed  by  a  court  the 
power  to  determine  the  proportions  of  ex- 
pense to  be  paid  by  difi'erent  counties, 
towns,  or  cities  for  a  local  improvement.  Re 
Kingman,    153   Mass.   566,   27  N.   E.   778, 

12:  417 

134.  A  city  or  village  cannot  combine  spe- 
cial taxation  and  special  assessment  in 
making  a  single  improvement,  under  the 
Illinois  general  incorporation  act,  which 
gives  power  to  make  "local  improvements 
by  special  assessment  or  by  special  taxation 
or  both,  of  contiguous  property,  or  by  gen- 
eral taxation  or  otherwise  as  they  shall  by 
ordinance  prescribe,"  and  in  the  following 
section  requires  the  ordinance  to  "prescribe 
whether  the  same  shall  be  made  by  special 
assessment  or  by  special  taxation  of  con- 
tiguous property,  or  general  taxation,  or 
both," — at  least  under  a  Constitution  which 
prescribes  a  general  rule  of  luiiforraity  with 
an  exception  that  local  improvements  may 
be  authorized  by  ''special  assessment  or  b}' 
special  taxation  of  contiguous  property,  or 


otherwise."     Kuehner  v.   Freeport,   143   111. 
92,  32  N.  E.  372,  17:774 

135.  A  street  railway  company  is  includ- 
ed in  the  general  procedure  provided  by  the 
Houston  (Tex.)  city  charter,  §§  23c  ei  seq., 
for  the  enforcement  of  assessments  for 
street  paving,  although  some  of  the  provi- 
sions are  strictly  applfcable  only  to  abut- 
ting property,  since  the  charter  expressly 
creates  a  liability  of  the  street  railway  com- 
pany to  assessment,  and  there  is  no  dis- 
tinct procedure  provided  for  enforcing  it. 
Storrie  v.  Houston  City  Street  R.  Co.  92 
Tex.  129,  46  S.  W.  796,  '  44:  716 
Notice. 

Due  Process  as  to,  see  Constitutional  Law, 
890-893. 

136.  A  notice  of  an  assessment  for  a  local 
improvement  must  be  such  that  persons  of 
ordinary  intelligence  may  understand  when, 
where,  and  before  whom  they  have  the  right 
to  appear  to  protect  themselves  from  illegal 
or  erroneous  assessments,  without  being 
compelled  to  employ  attorneys  to  deter- 
mine these  questions  for  them.  Norfolk  v. 
Young,  97  Va.  728,  34  S.  E.  886,  47 :  574 

137.  Notice  of  an  assessment  for  a  sewer 
improvement  is  not  insufficient  because  the 
same  document  notices  other  and  different 
improvements.  Iowa  Pipe  &  Tile  Co.  v. 
Callanan,  125  Iowa,  358,  101  N.  W.  141, 

67:408 

138.  Failure  to  give  notice  to  the  owner 
of  a  railroad  of  an  assessment  of  which  no- 
tice was  given  to  a  lessee  only,  whose  name 
was  placed  upon  the  plat,  instead  of  that  of 
the  owner,  does  not  invalidate  the  assess- 
ment under  a  statute  which  says  that  a 
mere  mistake  in  the  name  of  the  owner 
shall  not  invalidate  the  lien,  and  that  the 
plat  must  show  the  names  of  the  owners. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Ottumwa,  112 
Iowa,  300,  83  N.  W.   1074,  51 :  763 

139.  Notice  to  taxpayers,  sufficient  to 
constitute  due  process  of  law  in  assessing 
abutting  property  for  a  local  improvement, 
is  provided  for  by  a  municipal  charter  re- 
quiring notice  of  the  proposed  improvement, 
of  invitations  for  proposals  for  doing  the 
work,  of  acceptance  of  the  work,  and  ten 
days'  notice  of  the  entry  of  the  assessment 
in  the  lien  docket,  under  which  objections 
to  the  improvement  may  be  filed  which 
may  include  the  objection  that  as  a  dis- 
trict the  cost  will  exceed  the  benefit,  and 
that  as  between  individuals  the  assessment 
will  not  be  proportional  to  the  relative 
benefits  to  be  derived  from  the  improve- 
ment. King  V.  Portland,  38  Or.  402,  63 
Pac.  2,  55:  812 
Hearing. 

Due  Process  as  to,  see  Constitutional  Law, 
890-893. 

140.  Property  owners  affected  by  an  im- 
provement within  a  taxing  district  are  en- 
titled to  a  hearing  on  the  question  of 
special  benefits.  Adams  v.  Shelbyville,  154 
Ind.  467,  57  N.  E.  114,  49:  797 
Lien  and  priority. 

141.  A  lien  upon  a  street  railway  for  a 
paving  assessment  to  which  the  company  is 
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subject  under  ita  charter  is  superior  to  the 
lien  of  a  mortgage  upon  the  property.  Un- 
ion Trust  Co.  V.  Richmond  City  R.  Co.  154 
Ind.  291,  55  N.  E.  745,  48:  41 

142.  A  lien  for  a  street  assessment  is  by 
necessary  implication  given  priority  in  rank 
to  an  antecedent  mortgage  on  the  prop- 
erty, under  the  charter  of  the  city  of  Cov- 
ington (Ky.),  art.  2,  §  7,  authorizing  such 
assessments  with  a  lien  therefor,  although 
it  is  not  expressly  declared  that  they  shall 
be  prior  in  rank  to  other  liens.  Dressman 
V.  Farmers'  &  T.  Nat.  Bank,  IQO  Ky.  571,  38 
S.  W.  1052,  "  36:  121 

143.  A  lien  for  street  improvement  assess- 
ments is  prior  to  mortgages  existing  at  the 
time  it  accrues,  under  statutes  making  such 
assessments  a  part  of  the  tax  due  on  the 
property  and  collectible  as  other  taxes,  and 
making  tax  liens  prior  to  mortgages.  Seat- 
tle v.  Hill,  14  Wash.  487,  45  Pac.  17,  35:  372 

144.  The  lien  of  an  assessment  for  a 
street  improvement  attaches  from  the  time 
when  labor  is  first  done  or  material  fur- 
nished by  the  contractor  in  making  the  im- 
provement after  the  contract  is  made,  and 
not  from  the  adoption  of  a  resolution  for 
doing  the  work  or  the  letting  of  the  con- 
tract therefor,  under  Iowa  Acts  23d  Gen. 
Assem.  chap.  14,  §  12,  providing  that  the  as- 
sessment shall  be  a  lien  from  the  "com- 
mencement of  the  work."  Eagle  Mfg.  Co.  v. 
Davenport,  101  Iowa,  493.  70  N.  W.  707, 

38:  480 
Reassessment. 

Act    Authorizing    Reassessment,    see    Con- 
stitutional Law,  132a,  132b. 
See    also   infra,   213. 

145.  An  assessment  is  paid,  and  its 
amount  cannot  be  reassessed  under  a  stat- 
ute authorizing  a  municipality  to  reassess 
for  local  improvements  where  a  former  as- 
sessment was  invalid  and  has  not  been  paid, 
when  the  municipality  has  once  received 
the  amount  of  such  assessment  under  a  tax 
sale,  though  such  assessment  and  sale  were 
invalid.  Budge  v.  Grand  Forks,  1  N.  D.  309, 
47  N.  W.  390,  10:  165 
Estoppel  or  waiver  as  to  validity  of  assess- 
ment. 

146.  An  abutting  property  owner  is  not 
estopped  to  deny  the  validity  of  an  assess- 
ment made  without  any  fair  opportunity  to 
such  owner  to  contest  its  correctness. 
Hutcheson  v.  Storrie,  92  Tex.  685,  51  S. 
W.  848,  45:  289 

147.  A  taxpajer  cannot  neglect  to  bring 
mandamus  to  compel  a  hearing  as  to  the 
benefit  to  Iiis  property  by  a  street  improve- 
ment for  which  he  is  assessed,  or  injunc- 
tion against  approval  of  the  engineer's  re- 
port, until  it  is  accorded,  and  make  the  ob- 
jection of  want  of  hearing  available  in  a 
proceeding  to  collect  the  asses.sment.  Shank 
v.  Smith,  157  Ind.  401,  61  N.  E.  932,  55:  564 

148.  One  who  has  signed  an  agreement 
provided  for  in  an  act  authorizing  street 
improvements,  that  in  consideration  of  the 
right  to  pay  his  assessment  in  instalments 
he  will  not  question  its  validity,  cannot  at- 
tack  the   provision   of   the   act   prohibiting 


the  questioning  of  the  assessment  by  one 
in  such  position.  Quill  v.  Indianapolis,  124 
Ind.  292,  23  N.  E.  788,  7:  681 

149.  The  failure  of  an  abutting  owner  to 
appear  when  opportunity  was  aflforded  to 
contest  an  assessment,  in  default  of  which 
the  statute  provides  that  he  be  estopped 
from  contesting  the  validity  of  the  assess- 
ment, does  not  preclude  him  from  showing 
that  the  assessment  was  invalid  because  the 
statutory  basis  on  which  it  was  made  was 
unconstitutional.  Hutcheson  v.  Storrie,  92 
Tex.  685,  51  S.  W.  848,  45:  289 
Relief  against  assessment. 

Against  Drainage  Assessment,  see  Drains 
and  Sewers,  27. 

Petition  for  Abatement  as  Remedy  for 
Overassessment,  see  Assumpsit,  57. 

Recovery  Back  of  Assessments  Paid,  see  As- 
sumpsit, 53,  53a,  61 ;  Trial,  572. 

Injunction  against  xissessment,  see  In- 
junction, 369-373. 

Provisions  of  Injunction  Decree,  see  Injunc- 
tion, 512. 

150.  Tender  of  a  portion  of  the  assess- 
ment for  a  local  improvement  is  not  a  con- 
dition to  equitable  relief  from  an  invalid 
assessment  if  there  is  nothing  to  show  that 
some  amount  at  least  is  due,  but  it  appears 
that  the  entire  assessment  is  illegal.  Iowa 
Pipe  &  Tile  Co.  v.  Callanan,  125  Iowa,  358, 
101  N.-W.  141,  67:  408 

151.  Payment  by  a  property  owner  of  his 
proportion  of  an  assessment  is  not  a  condi- 
tion precedent  to  relief  against  the  assess- 
ment, when  that  is  made  in  entire  disre- 
gard of  the  statute  so  that  it  is  presumed 
to  be  unequal.  Hayes  v.  Douglas  County, 
92  Wis.  429,  65  N.  W.  482,  31:  213 

152.  An  abutting-property  owner  assessed 
for  a  sidewalk  improvement,  who  files  an 
affidavit  denying  the  assessment,  pursuant 
to  statute  making  such  affidavit  returnable 
to  the  superior  court  where  the  issues  are 
to  be  tried  and  determined,  as  in  cases  of 
irregularity,  may  show  fraud  or  mistake, 
error  or  excess,  in  the  amount  of  the  exe- 
cution, want  of  statutory  authority  to  sup- 
port the  assessment,  or  failure  to  comply 
with  the  statute  and  ordinances  in  pursu- 
ance thereof.  Speer  v.  Athens,  85  Ga.  49, 
11    S.  E.   802,  9:  402 

153.  The  court  cannot  correct  an  assess- 
ment against  abutting  property  for  a  street 
improvement,  which  is  annulled  because  a 
case  of  spoliation  is  established,  so  as  to 
permit  the  warrant  to  be  enforced  to  some 
extent,  where  the  evidence  shows  that  the 
property  has  received  no  benefit  at  all  from 
the  improvement.  Louisville  v.  Bitzer,  115 
Ky.  359,  73  S.  W.  1115,  61:  434 

154.  A  water  frontage  tax  on  account  of  a 
conduit  running  past  a- tract  of  land  can- 
not be  avoided  because  the  city  refuses  to 
allow  the  pipe  to  be  tapped  to  supply  the 
land  with  water,  but  the  owner  must  seek 
another  remedy  if  his  legal  rights  are  in- 
vaded. Ramsev  County  v.  Robert  P.  Lewis 
Co.  72  Minn.  87*  75  N.  W.  108,  42:  639 

155.  The  judgment  of  the  board  of  trus- 
tees that  property  assessed  for  a  street  im- 
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provemont  is  bonefited  thereby,  where  prop- 
er notice  has  been  given  and  it  has  juris- 
diction of  the  person  and  subject-matter,  is 
not  subject  to  collateral  attack  on  the 
ground  that  no  hearing  was  accorded  on  the 
question  of  benefits.  Shank  v.  Smith,  157 
Ind.  401,  61  N.  E.  932,  55:  564 

156.  An  assessment  purporting  to  be 
made  according  to  benefits  will  not  be  sus- 
tained, although  the  board  making  it  say 
they  viewed  the  premises  and  exercised 
their  judgment,  if  the  facts  and  circum- 
stances show  quite  conclusively  that  they 
could  not  have  exercised  their  judgment  in 
arriving  at  the  result.  Kersten  v.  Milwau- 
kee, 106   Wis.  200,   81    N.   W.   948,    1103, 

48:  851 

157.  Benefit  to  the  owner  of  lands  as- 
sessed for  sidewalk  improvements,  as  well 
as  the  necessity  or  reasonableness  of  the 
improvement,  is  conclusively  determined 
by  the  act  authorizing  the  assessment,  and 
will  not  be  inquired  into  by  the  courts  un- 
less in  extraordinary  cases  presenting  a 
manifest  abuse  of  legislative  authority. 
Speer  v.  Athens,  85  Ga.  49,  11  S.  E.  802. 

9:402 
Appeal. 

Jurisdiction  of  Appeal  from  Paving  Assess- 
ment, see  Appeal  and  Error,  83. 

158.  An  appeal  from  an  assessment, 
which  permits  a  review  only  of  the  amount 
assessed,  is  not  such  a  remedy  as  will  pre- 
clude a  suit  to  set  aside  the  assessment 
when  it  is  unequal  and  void.  Hayes  v. 
Douglas  County,  92  Wis.  429,  65  N.  W. 
482,  31:213 

e.  Rules  of  Apportionment. 

Apportionment  in  general. 

Liability   of   City,   see   supra,   20-26. 

Rule  as  to  Uniformity,  see  supra,  54-62. 

Area  or  District  to  be  Assessed,  see  supra, 
63-66. 

For  Sewerage  Svstem,  see  Drains  and  Sew- 
ers, 17,  25,  26. 

Due  Process  as  to,  see  Constitutional  Law, 
668-671. 

Repeal  of  Statute  as  to,  see  Statutes,  570. 

See  also  supra,  59. 

For  Editorial  Notes,  see  infra,  V.  §§  4,  6. 

159.  Charging  each  lot  or  tract  of  land 
with  the  cost  of  the  improvements  in  front 
of  it  is  not  authorized  by  power  to  levy  a 
special  tax  upon  contiguous  property.  Such 
an  arbitrary  and  forced  contribution  can  be 
sustained,  if  at  ail,  only  when  made  under 
an  express  grant  by  the  legislature.  Davis 
V.  Litchfield,   145  III.   313,   33  N.   K   888, 

21 :  563 

160.  The  cost  and  benefit  of  the  whole 
improvement  should  be  considered  in  assess- 
ing the  property  on  either  street,  and  not 
merely  that  on  the  street  where  the  prop- 
erty is  situated,  under  a  statute  providing 
for  the  building  of  a  imion  passenger  sta- 
tion, and  the  extension  of  two  streets,  and 
the  widening  of  one  of  them,  and  directing 
the  assessment,  upon  any  real  estate  which 
receives  any  peculiar  benefit  from  the  con- 


struction of  the  station,  and  the  streets,  of 
a  proportional  part  of  the  expense  incurred 
by  the  city  therefor.  Sears  v.  Boston  Street 
Comrs.  180  Mass.  274,  62  N.  E.  397.     62:  144 

161.  An  ordinance  providing  that  two 
thirds  of  the  cost  of  paving  a  street  shall 
be  imposed  upon  the  abutting  owners,  that 
the  railway  company  using  the  street  shall 
pay  for  paving  in  proportion  to  the  space 
occupied  by  its  roadbed,  as  compared  with 
the  entire  width  of  the  street,  and  that  the 
balance  shall  be  imposed  upon  the  city,  is 
not  warj-anted  by  I-a.  Laws  1896,  art.  10, 
§  3,  which  provides  that  the  council  shall 
apportion  two  thirds  of  the  contract  price 
on  the  basis  of  the  frontage  of  the  real 
estate  upon  owners  whose  holdings  are  on 
the  street,  on  the  railwaj'  company  in  pro- 
portion to  the  space  occupied  by  its  roadbed 
compared  with  the  entire  width  of  the 
street,  and  the  city  to  pay  one  third,  the 
intention  of  the  statute  being  that  the  two 
thirds  of  the  cost  chargeable  to  the  abut- 
ting owner  and  the  one  third  remaining  for 
the  city  should  be  diminished  in  equal  pro- 
portion by  the  contribution  of  the  railway 
companv.  Shreveport  v.  Prescott,  51  La. 
Ann.  18*95,  26  So.  664,  46:  193 

162.  An  assessment  of  the  cost  of  a  street 
improvement  upon  abutting  property  will 
be  upheld  whenever  it  is  not  patent  and  ob- 
vious from  the  nature  and  location  of  the 
property  involved,  the  district  prescribed, 
the  condition  and  character  of  the  improve- 
ment, the  cost  and  relative  value  of  the  prop- 
erty to  the  assessment,  that  the  plan  or 
method  adopted  has  resulted  in  imposing  a 
burden  in  substantial  excess  of  the  benefits, 
or  disproportionate  within  the  district  as 
between  owners.  King  v.  Portland,  38  Or. 
402,  63  Pac.  2,  55:  812 

163.  The  time  of  finishing  the  passenger 
station  may  be  taken  as  the  moment  for 
estimating  the  benefit  in  the  assessment  of 
the  cost  upon  property  benefited  by  the  lo- 
cation of  the  station  and  the  improvement 
of  streets  leading  to  it,  and  the  public  is 
not  limited  to  the  time  when  its  work  upon 
the  improvement  is  finished.  Sears  v.  Bos- 
ton Street  Comrs.  180  Mass.  274,  62  N.  E. 
397,  62:  144 

164.  The  benefit  to  property  located  on 
one  street  by  reason  of  the  location  of  a 
union  passenger  station  and  the  extension 
and  improvement  of  that  street  and  another 
one  may  be  determined  for  the  purpose  of 
assessing  upon  it  its  proportional  cost  of  the 
improvement,  without  considering  the  bene- 
fit to  other  property  by  reason  of  the  sta- 
tion in  connection  with  changes  in  other 
streets  beside  the  two  named,  and  prop- 
erty upon  which  is  made  a  separate  assess- 
ment district.  Id. 

165.  In  determining  the  cost  of  an  im- 
provement consisting  of  a  union  passenger 
station  and  the  improvement  of  two  streets 
connecting  therewith,  which  shall  be  as- 
sessed on  property  abutting  on  either 
street,  the  legislature  may  lump  the  cost 
of  the  improvement  on  both  streets,  and 
is   not   required   to   confine   the  amount   to 
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be  assessed  against  the  property  on  either 
to   the   cost    of   the   improvement   upon   it. 

Id. 

166.  In  assessing  upon  abutting  prop- 
erty the  cost  of  the  improvement  of  streets 
leading  to  a  newly  located  passenger  sta- 
tion, the  benefit  to  the  property,  arising 
from  the  station,  may  be  considered,  as  well 
as  that  from  the  improvement  of  the  street, 
where  the  location  of  the  station  and  the 
street  improvement  are  all  parts  of  the 
same  improvement,  and  the  benefit  to  the 
property  assessed  results  eijtirely  from 
the  city's  expenditures.  Id. 
Frontage  tax. 

For  Sewer  Improvement,  see  Drains  and 
Sewers,  10. 

Waiver  of  I'nconstitutionality  of,  see  Ap- 
peal and  Error,  618. 

Injunction  against,  see  Injunctions,  372. 

Due  Process  as  to,  see  Constitutional  Law, 
670,  671,  891c. 

See  also  supra.  57,  154. 

For   Editorial   Notes,   see   infra,  V.  §  6. 

167.  The  frontage  rule  of  assessments 
for  watering  streets  may  be  upheld  when  it 
does  not  appear  that,  as  applied  to  the 
property  assessed,  it  is  not  an  approxi- 
mately accurate  method  of  determining 
benefits.  Sears  v.  Boston,  173  Mass.  71, 
53  N.  E.  138,  43:  834 

168.  Assessing  lots  for  so-called  benefits 
in  proportion  to  their  frontage,  and  mak- 
ing the  aggregate  of  benefits  closely  ap- 
proximate the  total  cost  of  the  work,  are 
circumstances  too  significant  not  to  arouse 
suspicion  that  benefits  were  not  considered, 
although  the  board  making  the  assess- 
ment say  they  viewed  the  premises  and  ex- 
ercised their  judgment, — especially  when 
there  was  a  deep  cut  opposite  some  of  the 
lots  and  a  deep  fill  opposite  others.  Ker- 
sten  V.  Milwaukee,  106 'Wis.  200,  81  N.  W. 
948,   1103,  48:  851 

169.  It  is  competent  for  the  legislature 
to  direct  that  all  the  expense  of  paving 
a  city  street  shall  be  assessed  against  the 
abutting  property  in  proportion  to  front- 
age. Rolph  V.  Fargo,  7  N.  D.  640,  76  N. 
W.  242,  42:  646 

170.  Assessments  according  to  front- 
age, of  lots  on  a  strip  of  private  land 
taken  for  a  sewer,  may  be  so  grossly  dis- 
proportionate to  the  benefit  received  by 
the  land  from  the  sewer  that  a  statute  au- 
thorizing them  is  unconstitutional.  Weed 
V.   Boston,   172   Mass.   28,   51   N.   E.   204. 

42:  642 

171.  An  assessment  upon  the  basis  of 
frontages  upon  two  streets  of  a  tract  not 
actually  platted  must  make  proper  de- 
ductions on  account  of  the  streets  which 
would  be  laid  out  if  the  land  were  actual- 
ly platted.  Ramsev  County  v.  Robert  P. 
Lewis    Co.    72    Minii.    87,   75   N.   W.    108, 

42:  639 

172.  A  tract  of  land  cannot  be  regarded 
as  partly  platted  and  partly  unplatted, 
for  the  purpose  of  making  assessments 
thereon    for    water    frontage    taxes,    when 


the    owner    has    not    actually    platted    the 
tract.  Id. 

173.  An  ordinance  for  a  local  assessment 
by  the  front  foot  is  not  authorized  by  a 
statute  providing  for  assessments  accord- 
ing to  benefits.  Violett  v.  Alexandria,  92 
Va.  561,  23  S.  E.  909,  31:  382 

174.  An  assessment  for  a  street  improve- 
ment, levied  only  upon  property  fronting 
thereon  and  made  by  the  frontage  rule,  is 
invalid  when  the  law  requires  it  to  be  made 
according  to  benefits.  Hayes  v.  Douglas 
County,   92   Wis.   429,   65   N.   W.      482, 

31:213 

175.  Assessments  upon  property  accord- 
ing to  the  frontage  of  each  lot,  made  with- 
out actual  view  of  the  property  or  con- 
sidering the  actual  benefits  accruing  to  each 
parcel,  are  invalid  where  the  law  requires 
the  lots  to  be  assessed  "in  proportion  to 
the  benefits  secured  thereto,"  even  if  the 
property  abutting  or  fronting  on  the  im- 
provement is  made  an  assessment  dis- 
trict.  ■  Id. 

176.  The  failure  of  an  assessment  made 
by  the  frontage  rule  to  show  upon  its  face 
that  it  was  made  according  to  the  benefits 
accruing  to  each  parcel,  when  the  stat- 
ute requires  such  benefits  to  be  taken  as 
the  measure  of  the  assessment,  renders  it 
void.  Id. 

177.  The  frontage  rule  of  assessment  for 
local  improvements  is  a  lawful  method  of 
apportioning  the  benefits  of  a  local  im- 
provement. Raleigh  v.  Peace,  110  N.  C.  32, 
14  S.  E.  521,  17:  330 

178.  Assessments  for  local  improvements 
upon  the  basis  of  frontage  will  be  upheld  if 
not  shown  to  be  unfair,  where  the  lots  abut- 
ting upon  the  improvement  are  of  sub- 
stantially equal  depth.  Denver  v.  Knowles, 
17  Colo.  204,  30  Pac.  1041,  17:  135 

179.  An  assessment  for  grading  an  al- 
ley, based  solely  on  the  cost  of  the  work 
in  front  of  the  abutting  lots,  without  re- 
gard to  benefits  and  apportioned  by  the 
front  foot,  is  arbitrary  and  void.  Kersten  v. 
Milwaukee,  106  Wis.'  200,  81  N.  W.  948. 
1103,  48:  851 
Value  of  property. 

180.  An  act  conferring  upon  city  au- 
thorities power  to  construct  and  improve 
sidewalks,  and  to  collect  the  cost  out  of 
abutting  lands,  does  not  violate  the  consti- 
tutional requirement  providing  that  tax- 
ation shall  be  ad  valorem  and  uniform,  as 
such  assessments  are  not  taxation  within 
that  provision.  Speer  v.  Athens,  85  Ga.  49. 
11    S.   E.   802,  9:  402 

181.  A  constitutional  provision  as  to  tax- 
ation of  property  according  to  its  true 
value  does  not  apply  to  local  or  special 
assessments.  Raleieh  v.  Peace,  110  N.  C. 
32,    14   S.   E.   521,    '  17:  .330 

182.  A  local  assessment  against  property 
to  pay  for  pavements  constructed  along  its 
front,  to  be  apportioned  with  referentie  to 
the  benefits  which  are  assumed  to  accrue 
to  the  owners  of  the  property,  is  not  a  tax, 
within  the  meaning  of  a  constitutional  pro- 
vision requiring  that   "all   taxes  levied  on 
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property  in  this  state  shall  be  assessed  in 
exact  proportion  to  the  value  of  the  prop- 
erty." Birmingham  v.  Klein,  89  Ala.  461,  7 
So.  386,  8:  369 

183.  Apportionment  of  the  burden  is  es- 
sential to  the  validity  of  an  assessment  for 
local  improvements,  although  it  need  not  be 
made  upon  property  in  proportion  to  its 
value.  King  v.  Portland,  38  Or.  402,  63 
Pac.  2,  55:  812 
Benefits   to  property. 

For  Drainage  Improvement,  see  Drains  and 

Sewers,   18,  20,  21,  29. 
Due  Process  as  to,  see  Constitutional  Law, 

668,  669. 
•ludicial   Notice    of   Benefits,   see    Evidence, 

153,  154. 
See    also    supra,   79,   95    114-116,    122,    168, 

175-177;  Damages,  546. 
For   Editorial   Notes,   see   infra,   V.    §   4. 

184.  The  basis  of  a  special  assessment  or 
a  special  taxation  is  the  enhancement  in 
value  of  the  property  to  the  extent  of  the 
burden  imposed.  Chicago  v.  Blair,  149  111. 
310.  36  N.  E.  829.  24:  412 

185.  Abutting  property  cannot  be  as- 
sessed for  a  street  improvement  to  an 
amount  equal  to  or  in  excess  of  its  value. 
Louisville  v.  Bitzer,  115  Ky.  359,  73  S.  W. 
1115,  j61:434 

186.  A  special  assessment  of  property  for 
a  local  improvement  must  be  limited  to 
the  benefits  which  it  actually  receives. 
Adams  v.  Shelbyvillc,  154  Ind.  467,  57  N. 
E.  114,  49:  797 

187.  The  cost  of  a  public  improvement 
cannot  be  assessed  on  a  local  assessment 
district,  unless  the  assessment  is  in  pro- 
portion to  the  benefits  received.  Detroit  v. 
Chapin.  112  Mich.  588,  71   N.  W.   149, 

42:  638 

188.  In  exercising  the  power  of  local  as- 
sessment the  legislature  is  not  limited  to 
the  actual  iiurcase  in  value  of  the  prop- 
erty assessed,  resulting  from  the  local  im- 
provement. Webster  v.  Fargo,  9  N.  D.  208, 
82  N.  W.  732,  56:  156 

189.  In  exercising  the  power  of  local  as- 
sessment the  legislature  is  not  limited  to 
the  actual  incroasp  in  value  of  the  property 
assessed,  resulting  from  the  local  improve- 
ment. Rolph  V.  Fargo.  7  N.  D.  640,  76  N. 
W.  242,  42:  646 

190.  Assessments  according  to  the  value 
of  the  land,  and  not  according  to  the 
amount  of  benefits  received  by  each  parcel, 
to  pay  for  a  public  improvement  in  an 
irrigation  district,  are  not  unconstitutional 
unless  by  force  of  an  express  constitutional 
provision,  as  such  assessments  are  includ- 
ed in  the  inherent  power  of  taxation,  which 
is  not  limited  to  the  benefits  received.  Re 
Madera  Irrig.  Dist.  Bonds.  92  Cal.  296.  341. 
28  Pac.  272.  .  14:  755 
Subdividing  tract. 

101.  Land  not  laid  out  into  lots  need 
not  ^)0  sulidividod  for  the  purpose  of  a 
street  assessment,  although,  if  divided,  one 
portion  of  it  taken  alone  would  not  be  of 
sufficient  value  to  supp')rt  the  assessment 
upon   it,   where   taken   as  a   whole  it  is  of 


sufficient  value  for  the  assessment  upon  it 
all.  Schroder  v.  Overman,  61  Ohio  St.  1, 
55  N.  E.   158,  47:  156 

Comer  lots. 
Presumption  as  to,  see  Evidence,  643,  644. 

192.  The  erection  on  a  corner  lot  of  a 
dwelling  house  facing  the  street  on  the 
shorter  side  of  the  lot,  and  also  of  a  busi- 
ness house  facing  the  street  on  the  longer 
side  of  the  lot,  makes  the  portion  of  the 
lot  occupied  by  and  clearly  appurtenant  to 
the  latter  front  on  the  longer  side  of  the 
lot.  Toledo  V.  Sheill,  53  Ohio  St.  447,  42 
N.   E.  323,  30:  598 

193.  An  extensive  use  of  the  street  on  the 
longer  side  of  a  corner  lot,  permitted  by 
doors  and  halls  thereon,  is  not  sufficient  to 
make  that  side  the  front  of  the  lot,  when 
the  building  constitutes  a  single  business 
house  and  the  plan  of  construction  and 
style  of  architecture  accord  with  the  pre- 
sumption that  the  shorter  side  is  the  front. 

Id. 

194.  Appurtenant  structures  accessible 
only  from  the  street  on  the  longer  side  of 
a  corner  lot,  together  with  entrances  to  a 
dwelling  from  that  street,  which  are  ex- 
tensively used,  are  not  sufficient  to  show 
that  that  side  is  the  front  of  the  lot,  when 
the  front  of  the  dwelling  according  to  its 
plan  of  construction  or  style  of  architecture 
corresponds  with  that  of  the  lot  when  it 
was  vacant.  Id. 

f.   Enforcement. 

Of    Drainage    Assessment,    see    Drains    and 

Sewers,    31-34. 
Joinder    of    Iniunction    Suits    against,    see 

Parties,  122,  123. 
See  also  Taxes,  487. 

195.  The  fact  that  a  charter  privilege  of 
a  city  council  to  reconsider  its  vote  for 
change  of  grade  before  the  change  is  made, 
if  claims  for  damages  are  too  great,  was 
defeated  by  prosecuting  the  work  before 
claims  were  filed,  and  by  a  contract  with  a 
railroad  company,  does  not  destroy  the 
power  of  the  city  to  enforce  assessments 
for  such  work.  Kellv  v.  Minneapolis,  57 
Minn.  294,  59  N.  W.  304,  26:  92 

1!}6.  An  agreement  by  a  city  to  assume 
the  liabilities  of  a  railroad  company  for 
damages  caused  by  change  of  grade  in 
streets  to  get  rid  of  grade  crossings  does  not 
prevent  the  city  from  collecting  a  special 
assessment  on  those  benefited  to  pay  such 
damages,  where  the  railroad  company  was 
not  in   fact   liable   therefor.  Id. 

197.  A  petition  to  enforce  a  lien  for  a 
.street  assessment  is  fatally  defective  if  it 
fails  to  show  that  the  city  council,  and  not 
the  contractor,  fixed  the  grade  of  the  street. 
Zabel  V.  Louisville  Bapt.  Orphans  Home,  92 
Ky.  89,    17   S.  W.  212,  13:  668 

ms.  Demand  on  and  refusal  of  the  prop- 
erty owner,  though  necessary  to  sustain  a 
lien  for  a  side  or  footwalk,  under  the  Penn- 
sylvania borough  act  of  April  3,  1851  (P. 
L.   320),  need  not  be  averred  in  the  claim 
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itself.     Mt.  Pleasant  v.  Baltimore  &  0.  R. 
Co.   1.38    Pa.   365,  20  Atl.   1052,  11:520 

19!).  The  liability  of  lots  to  an  assess- 
ment cannot  be  questioned  collaterally  after 
a  judgment  has  been  rendered  therefor 
against  them.  Langevin  v.  St.  Paul,  49 
Minn.  189,  51  N.  W.  817,  15:  766 

Defenses. 
For  Editorial  Notes,  see  infra,  V.  §  5. 

200.  The  fraudulent  purpose  of  the  pub- 
lic authorities  in  fixing  the  minimum  price 
to  be  paid  for  maintaining,  at  public  ex- 
pense, a  pavement  constructed  at  the  ex- 
pense of  the  abutting  owner,  both  of  which 
items  are  included  in  a  single  contract,  so 
low  that  an  unlawful  burden  will  be  cast 
on  tiie  abutting  owner,  will  not,  after  the 
completion  of  the  pavement,  defeat  the  con- 
tractor's right  to  recover  on  the  ■  tax  bills, 
unless  he  participates  in  the  fraud.  Sea- 
board Nat.  Bank  v.  Woesten,  147  Mo.  467,  48 
S.  W.  939,  48:  279 
Barber  Asphalt  Paving  Co.  v.  Hezel,  155  Mo. 
391,  56  S.  W.  449,  48:  285 

201.  A  variance  between  the  description  of 
a  public  improvement  in  the  estimate  of 
cost  and  the  description  in  the  ordinance 
providing  therefor  is  an  objection  which 
should  be  made  in  the  original  proceeding 
for  the  confirmation  of  the  assessment, 
and,  under  111.  act  1897,  §  66,  not  having 
been  made  there,  cannot  be  set  up  in  an 
application  for  judgment  of  sale  for  the 
assessment.  Fiske  v.  People  ex  rel.  Ray- 
mond, 188  111.  206,  58  N.  E.  985,       52:291 

2p2.  Payment  of  a  special  assessment  for 
a  street  improvement  may  be  resisted  if 
the  improvement  ordinance  provided  for  a 
macadam  pavement  while  the  completed 
improvement  was  no  more  than  a  dirt  or 
mud  roadway.  Gage  v.  People  ex  rel.  Ray- 
mond, 193  111.  316,  61  N.  E.  1045,       56:  916 

203.  Failure  of  a  street  improvement  to 
meet  the  requirements  of  the  specifications 
because  of  want  of  thickness  of  the  pave- 
ment, inferior  quality  of  materials  used, 
and  neglect  to  plaster  the  curb  walls  is  not 
available  to  taxpayers  in  defense  of  an 
application  by  the  county  treasurer  for 
judgment  to  enforce  the  assessment,  if  the 
improvement  has  been  accepted  by  the 
proper  authorities.  People  ex  rel.  Raymond 
v.  Whidden,  191   111.  374,  61   N.  E.  ^133, 

56:  905 
Personal  liability. 
For  Editorial  Notes,  see  infra,  V.  §  10. 

204.  An  assessment  for  a  sidewalk  can- 
not be  made  a  personal  charge  or  collected 
out  of  personal  property,  unless  it  is  plain- 
ly permitted  bv  legislative  authority.  Mc- 
Crowell  v.  Bristol,  89  Va.  652,  16  S.  E. 
867,  20:  653 

205.  The  cost  of  local  improvements  can- 
not be  made  a  personal  charge  upon  the 
owners  of  al)utting  property  enforceable  by 
an  ordinary  action  at  law  under  charter  au- 
thority to  make  local  improvements  at  the 
expense  of  owners  of  abutting  property. 
Ivanhoe  v.  Enterprise,  29  Or.  24.>.  45  Pac. 
771.  35:  .58 

206.  No    personal    judgment   can   be   ren- 
L.R.A.    Dig.— i58. 


dered  against  an  abutting  owner  on  a  spe- 
cial assessment  for  a  public  improvement. 
Raleigh  v.  Peace,  110  N.  C.  32,  14  S.  E.  521, 

17 :  330 

207.  The  provision  for  personal  liabil- 
ity of  the  owner  of  land  for  assessments  for 
improvements  under  Iowa  Code,  §  478,  is  not 
repealed  by  subsequent  statutes  respecting 
the  lien  of  such  assessments  which  make 
no  special  provisions  for  personal  liability. 
Farwell  v.  Des  Moines  Brick  Mfg.  Co.  97 
Iowa,  286,  66  N.  W.  176,  35:  63 

208.  A  personal  judgment  for  assessments 
on  land  for  local  improvements  is  justified 
in  an  action  to  set  them  aside  in  which 
the  owner  offers  to  pay  all  legal  assess- 
ments. Id. 

209.  The  owner  of  a  homestead  on  which 
an  improvement  certificate  is  unsuccessfully 
sought  to  be  made  a  lien  is  personally  lia- 
ble for  the  amount  of  the  certificate,  if  the 
city  is  empowered  by  its  charter  to  make 
the  costs  of  such  improvement  a  personal 
charge  against  the  owner.  Storrie  v. 
Cortes,  90  Tex.  283,  38  S.  W.  154,     35:  666 

210.  A  pavement  assessment  is  a  personal 
charge  against  the  owner  of  the  property 
whenever  it  constitutes  a  lien  on  the  prop- 
erty, under  a  provision  in  the  city  charter 
that  the  certificate  issued  for  such  improve- 
ment shall  state  that  the  sum  of  money 
mentioned  therein  is  a  tax  against  the  prop- 
erty owner  and  a  lien  on  the  property 
and  that  if  the  latter  fails  to  pay  the 
amount  of  the  certificate  when  due  the  own- 
er of  such  certificate  may  institute^  suit 
for  the  enforcement  of  the  tax  and  fore- 
closure of  the  lien.  Id. 

Sale. 

See  also  supra,  115;  infra,  214, 

For   Editorial  Notes,   see  infra,  V.   §  4. 

211.  The  sale  of  the  freight  houses  and  a 
portion  of  the  right  of  way  and  tracks  of 
a  railroad,  although  at  its  terminus,  cannot 
be  sustained  as  a  mode  of  collecting  an 
assessment  for  local  improvements.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Grand  Rapids,  102 
Mich.  374,  60  X.  W.  767,  29:  195 
Rights  of  purchasers. 

212.  The  doctrine  of  caveat  emptor  ap- 
plies to  a  purchaser  at  a  tax  sale  upon  an 
assessment  made  by  the  authorities  of  a 
city  for  street  improvements;  and  in  case 
of  the  invalidity  of  such  assessment  and 
the  tax-sale  certificates  issued  on  such  sale, 
where  there  was  no  fraud,  misrepresenta- 
tion, or  mistake  of  facts,  such  purchaser 
has  no  right  of  action  against  the  city  to 
recover  back  the  purchase  money  paid. 
Budge  V.  Grand  Forks,  1  N.  D.  309,  47  N. 
W.   390,  .  10:  165 

213.  Tax-sales  purchasers  can  derive  no 
benefit  or  right  under  Dak.  Laws  1889,  pro- 
viding for  a  reassessment  for  local  improve- 
ments where  a  former  assessment  was  in- 
valid and  has  not  been  paid,  to  recover  back 
purchase  moneys  paid  on  an  invalid  tax 
sale.  The  statute  was  passed  exclusively 
for  the  benefit  of  mimicipalities  and  to  en- 
able them  to  obtain  their  revenues.  Id. 

214.  A  yard  owned   and  used  by  a   rail- 
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road  company  as  a  coal  and  ore  terminal 
may  be  sold  to  satisfy  a  tax  lien,  but  the 
purchaser  will  take  subject  to  the  ease- 
ment of  the  company  to  operate  its  tracks 
over  the  property.  Philadelphia  use  of  Mc- 
Cann  v.  Philadelphia  &  R.  R.  Co.  177  Pa. 
292,  35  Atl.  610,  34:  564 


IV.   Damages. 

Compensation    for    Consequential    Injuries 

from,  see  Eminent  Domain,  III.  e. 
See  also  supra,  196. 

215.  Citizens  who  request  the  construction 
of  and  use  public  improvements  are  not 
liable  for  the  negligence  of  the  city  in  their 
construction  or  operation,  because  they  have 
no  command  or  control  over  the  manner  of 
the  construction  or  management  thereof. 
Carmichael  v.  Texarkana,  54  C.  C.  A.  179, 
116  Fed.  845,  58:  911 

216.  One  who  contracts  for  the  perform- 
ance of  public  work,  the  incidental  effect  of 
which  is  to  injure  private  property,  is  en- 
titled to  all  the  exemption  to  which  the 
public  is  entitled  from  liability  to  private 
property  owners  for  the  consequences  of 
such  work.  Salliotte  v.  King  Bridge  Co. 
58  C.  C.  A.  466,  122  Fed.  378,  65:  620 


V.   Editorial   Notes. 
a.  In  general;  power  to  make. 

§  I.  Generally. 

Wliat  are;   taxation  for.     12:417.' 

Bribery  by  offer  to  public  to  obtain.     14:  62. 

Liability  of  county  for  injuries  to  real 
property  from.    39:  63. 

Claims  against  state  for  work  on.     42:  56. 

Delegation  by  city  council  of  the  power  to 
determine  the  width, 
grade,  material,  etc.,  of 
street,  sidewalk,  or  sewer 
improvements.    20:  653. 

§  2.  Levees  as. 

Eminent  domain.    58:  757. 

Taxation.    58:  758. 

Duty  of  abutting  owner.     58:  759. 

Repair.     58:  759. 

Levee  districts.    58:  760. 

Other  matters.    58:  761. 

§  3.  Power  of  city  to  bind  contractor  to  re- 
pair pavement. 

When  the  question  arises.     44:  527. 

Agreements  including  repairs.    44:  528. 

Agreements  constituting  mere  guaranty. 
44:  533. 

Single  agreements  for  construction  and  re- 
pair.    44:  538. 

Separable  agreements.     44:  539. 

Express  statutory  authority.     44:  540. 

b.  Liability  for;    assessments. 

§  4.  Generally. 

See  also  Drains  and  Sowers.  TV.  §  2. 
Legislative  power  as  to  payment  for  public 
improvonipnts.      48:  469. 


Right   to   make   assessments    according    to 

benefits.     8:  369.* 
Validity  of  assessments.     4:  294;*  6:  802;* 

8:  369.* 
Necessity  of  special  benefit   to  sustain  as- 
sessment    for     local     im- 
provement.    14:  755. 
Legislative  discretion  as  to  rule  of  ap- 
portionment.     14:  757. 
Right  of  property   owner  to   have   amount 
of     assessment     fixed    by 
jury.     60:  236. 
Assessments  as  distinguished    from    taxes. 

6:  155.* 
Assessments  for  purchase  or  construction  of 
municipal  water  plant. 
61 :  52. 
Right  to  levy  assessments  for  benefits  for 
paving,  planking,  or 
otherwise  improving 

streets.    8:  370.* 
Assessment    for    cost    of    abolishing   grade 

crossings.     26:  95. 
Charging  expense  of  grading    for    sidewalk 
upon  abutting  owner.   28: 
496. 
Right  to  impose  on    abutting    owners    the 
duty  or  expense  of  sprink- 
ling, sweeping,  and  clean- 
ing streets    or    sidewalks. 
24:  412. 
Street  sprinkling.     24:  412. 
Street  sweeping.    24:  413. 
Compelling  removal  of    ice    and    snow 
from    sidewalks.     24:  413. 
Delegation  by  city  council  of    power    with 
respect    to    pavement    as- 
sessment.   20:  656. 
Bill  to  quiet  title  on  invalid  sale  of  prop- 
erty    for     sewer     assess- 
ment.    60:  243. 
§  5.  Defects  in  work  as  a  defense  to  as- 
sessment. 
In  general.     56:  905. 
The  general  rules.     56:  905. 
Application  to  street  assessments.     56:  907. 
General  statement  as  to.    56:  907. 
Effect   of   acceptance     or    confirmation 

generally.     56:  907. 
Appeal;   exclusiveness    of    remedy    by. 

56:  908. 
Exception  as  to  substantial  departure 
from  authorized  plan.   56: 
908. 
Distinction  between  departure  and  sub- 
stantial   compliance.     56: 
909. 
General  rules  as  to.    56:  909. 
What  constitutes  a  substantial  de- 
parture.    56:  910. 
Different    or    defective     mate- 
rials or  workmanship.  56: 
910. 
Different  location.     56:  912. 
Omission  of  part  of  work.  56: 

912. 
Delay   or  failure  to  complete. 
56:  914. 
Right  to  recover    on    quantum  meruit. 

56:  915. 
Estoppel  to  assert  defect.    56:  917. 
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Application  to  sidewalk  assessments.  56: 
918. 

Application  to  sewer  assessments.     56:  919. 

Application  to  drainage  assessments.  56: 
921. 

Application  to  assessments  for  water  mains. 
56:  922. 

Defective  or  improper  work  as  a  set-off  or 
counterclaim.     56:  922. 

§  6.  Apportionment. 

Modes  of  assessment.     8:  372.* 

Rule  of  apportionment.    8:  371.*, 

Front-foot  rule.     8:  372.*  '" 

Constitutionality  of  frontage  rule  of  as- 
sessment.    17:  330. 

Validity  of  assessments  upon  abutting 
property,  made  by  char- 
ging upon  each  piece  the 
cost  of  the  improvement 
in  front  of  it.  21 :  563. 
Grading  and  paving  streets.  21 :  563. 
Sidewalks.     21 :  565. 

Frontage  assessment  for  construction  of 
water  mains.     61 :  54. 

§  7.  Municipal  assessment  of  state  property. 

Generally.    23:  807. 

General  doctrine.     23:  807. 

Distinction  between  assessment  and  taxa- 
tion.    23:  807. 

Liability  to  assessment.    23:  808. 

Government  property.     23:  810. 

§  8.  Liability  of  railroad  right  of  way  to 
assessment  for  local  improvements. 

Generally.    28:  249. 

The  English  cases.    28:  249. 

Property  not  contiguous.    28:  249. 

Property  not  benefited.     28:249. 

Property,  generally.    28:  250. 

Right  of  way.    28:  250. 

§  9.  Liability  of  street  railway  for  paving 
assessment. 

General  provisions.    46:  193. 

Liability  of  company  on  the  ground  that  its 
property  and  franchises 
are  properly  benefited.  46: 
193. 

Liability  of  corapan}'  under  statute  author- 
izing assessment  of 
"lands,"  "buildings,"  etc 
46:  193. 

Liability  for  pavements  laid  before  track. 
46:  194. 

Liability  after  removing  tracks.     46:  195. 

Space  which  companv  is  required  to  pave. 
46: '195. 

Liability  for  pavements  outside  of  track. 
46:  196. 

Liability  for  paving  at  street  intersections. 
46:  196. 

Liability  for  paving  streets  bordering  on 
neutral  ground  occupied 
by  street  railway  tracks. 
46:  196. 

Effect  of  agreement  at  time  of  extending 
tracks.     46:  196. 

Exemption  from  assessment  on  payment  of 
license   fees.     46:  197. 

Extent  of  repairs;  repaving.    46:  197. 

Rcflooring  bridge.     46:  199. 

Changing  mothod  of  staving  stringers.  46: 
199. 


Liability  for  preliminary  work.  46:  199. 
Preliminary  notice  to  company.  46:  199. 
Estoppel  of  company  to  deny  liability.    46: 

200. 
Amount  for  which  company    is   liable.    46: 

200. 
Liability  of  company  for    worthless    pave- 
ment.    46:  200. 
Liability  of  company's  receiver.     46:  201. 
Necessity  of  assessing  company.     46:  201. 
When  street  is  paved  so  as  to  impose  on 
company  the  duty  to  re- 
pair or  repave.    46:  202. 
Liability  of  company  where  city  is  to  fur- 
nish materials  used.     46: 
202. 
Increasing  liability  of  company.     46:  202. 
By  whom  assessment  collected.     46:  203. 
Lien  for  assessment.     46:  203. 
§  10.  Personal  liability  to  pay  assessment. 
Source   of   power   to   create   a   liability   for 
I  local    assessment.     35:  58. 

Power  to  create  a  liability  of  property  un- 
questionable.    35:  59. 
Power  to  create  a  personal  liability  upheld. 

35:  .59. 
Power  to  create  a  personal  liability  denied. 

35:  60. 
Personal  liability  beyond   the  value  of  the 
property  assessed.    35:  63. 
§11.  Exemption. 

Exemption  from  Taxes,  see  Taxes,  VI.  §  8. 
Exemption  from  assessment,  generally.     6: 

155,*  531;*   12:  852.* 
Exemption     from     taxation     by    corporate 
charter  as  affecting  liabil- 
ity for  local  assessments. 
1:  613.* 
Liability  to  local   assessments  for  benefits, 
of  property  exempt  from 
general   taxation.     35:  33. 
Distinction    in    meaning    between     the 
phrases        "local      assess- 
ment"    and      "taxation." 
35:  33. 
Distinction  in  application  of  rule  gov- 
erning exemptions.  35:  35. 
Rule    regarding    property    of    religious 
societies,  charitable    asso- 
ciations,    educational    in- 
stitutions,   etc.      35:  36. 
Property  of  religious  societies.  35: 

'36. 
Property  set  aside   for  cemeteries. 

35:  36. 
Property  of  private  educational  in- 
stitutions.     35:  37. 
Property  devoted  to  public    char- 

'  ities.     35:37. 
Property   owned    by    fraternal    so- 
'  cieties.     35:  38. 
Rule  regarding  public  property.    35:  38. 
Rule  regarding    quasi-public    property. 
35 :  39. 
§12.  Superiority  of  lien  of  local  assessment 

over  prior  lien, 
legislative  power  to  enact  a  law  declaring 
local     assessment    a    lien 
having    priority.     35:  373. 
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Existence  of  lien  of  local  assessment  de- 
pends upon  legislative  en- 
actment.    35:  373. 

Existence  of  the  law  enables  the  lien  to 
dominate  the  land  itself, 
regardless  of  ownership. 
35:  375. 

The  law  being  statutory,  compliance  with 
its  terms  is  necessary  and 
sufficient.    35:  375. 

Enactment  of  law  before  encumbrance  is 
notice  to  encumbrancers 
of  priority  of  subsequent 
assessment.     35:  376. 

Enactment  of  law  after  encumbrance  makes 
priority  of  assessment  de- 
pend upon  constitutional 
control  of  retroactive  law. 
35:  377. 

Priority  of  assessments  over  kindred  liens. 
35:  378. 

Exceptions  to  all  the  stated  rules.     35:  378. 


PUBLIC  INN. 

What  IS,  see  Innkeepei's,  1. 


PUBLIC  INSTITUTIONS. 

When   Private  Corporation    is,    see    Corpo- 
rations, 4. 
See  also  State  Institutions. 


PUBLIC  LANDING. 


Proceeding  to  Compel  Removal  of  Buildings 

from,  see  Attorney  General,  3. 
Dedication  of,  see  Dedication,  35,  47. 
On  Highway,  see  Highways,  95. 
Injunction  against,  see  Injunction,  30G. 
Tax  on,  see  Taxes,  329. 
For  Benefit  of  Town,  see  Towns,  14,  15. 

A  lease  of  part  of  a  public  landing  to  a 
private  person  is  not  within  the  lawful 
power  of  a  city  council, — especially  when 
the  city  charter  conferring  rights  of  prop- 
erty on  the  corporation  provides  that  it 
shall  not  be  construed  to  authorize  the  sale, 
lease,  or  alienation  of  such  landings.  Reig- 
hard  V.  Flinn,  189  Pa.  355.  42  Atl.  23. 

43:  502 


PUBLIC  LANDS. 


Of  United  States. 

a.  In  General. 

b.  Entrv;    Sale. 

c.  To    What    Time 

Back. 
Of  the  States. 


Patent    Relates 


II. 

III.  Editorial  Noteg. 


Validity  of  Contract  Relating  to,  see  Con- 
tracts, 490-492. 

Jurisdiction  of  Suit  Involving  Title  to,  see 
Courts,  328. 

Jurisdiction  of  Trespass  on,  see  Courts,  432. 

Presumption  as  to  Assignment  of  Land 
Warrants,  see  Evidence,  689. 

Acceptance  of  Highway  over,  see  Highways, 
13,  21. 

Recovery  for  Improvements  on,  see  Im- 
provements, 3. 

As  to  Lands  of  Indians,  see  Indians,  II. 

Injunction  to  Preserve  in  Statu  Quo  Pend- 
ing Controversy,  see  Courts,  395. 

Effect  of  Judgment  as  to,  see  Judgment, 
182-184. 

Compelling  Issuance  of  Patent  for,  see 
Mandamus,  51. 

Mexican  Land  Warrant,  see  Husband  and 
Wife,  86. 

Interest  Disqualifying  Officer  from  Apply- 
ing for  Patent,  see  Officers,  169,  170. 

As  to  Lands  Kept  for  Public  LTse,  see  Pub- 
lic Grounds. 

Resulting  Trust  in,  see  Trusts,  82. 

Appropriation  of  Water  on,  see  Waters, 
313-324,  332,  365-368,  376. 

Grant  of  Land  under  Water,  see  Waters,  I. 
c,  4,  d. 

Percolating  Water  in,  see  Waters,  429. 

Rights  in  Waters  on,  see  Waters,  506. 


I.  Of  United  States. 
a.  In  General. 

Grant  of,  by  Congress  to  Railroad,  Effect  on 
Right  of  State  to  Regulate,  see  Car- 
riers, 1014. 

Contract  to  Procure  Forfeiture  of  Timber 
Lands,  see  Contracts,  492. 

Exclusiveness  of  Jurisdiction  of  Land  Con- 
test, see  Courts,  392. 

Mines  on,  see  Mines  I. 

For  Editorial  Notes,  see  infra,  HI. 

1.  The  treaty-making  power  of  the  Unit- 
ed States  may  authorize  the  grant  or  dis- 
posal of  public  lands  without  consent  of 
Congress  or  ratification  by  that  body.  Utah 
Min.  &  Mfg.  Co.  V.  Dickert  &  M.  Sulphur 
Co.    6    Utah,    183,    21    Pac.    1002,        5:  259 

2.  Land  in  possession  of  persons  pros- 
pecting for  oil  thereon  with  the  intention  of 
locating  it  as  mineral  land  is  not  vacant 
and  open  to  settlement,  within  the  meaning 
of  the  act  of  Congress  of  June  4,  1897,  per- 
mitting the  exchange  thereof  for  land  with- 
in a  forest  reserve,  although  no  oil  or 
mineral  is  known  to  exist  therein,  and  no 
claim  thereto  appears  on  the  records  of  the 
land  office.  Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co.  50  C.  C.  A.  79,  112  Fed. 
4,  61 :  230 
Town  site. 

Construing  Together  Deeds  Executed  on 
Same  Day,  see  Deeds,  38. 

Presumption  in  Favor  of  Deed  of,  see  Evi- 
dence,  599. 
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Right  to  Have  Highway  on,  Kept  Open,  see 

Highways,  388. 
See  also  infra,  16. 

3.  Mere  squatters  who  were  not  oc- 
cupants of  a  town  site  at  the  date  of 
entry,  and  who  do  not  deraign  title  from 
the  probate  judge  or  through  any  benefici- 
ary of  the  trust  conferred  upon  him,  or  as- 
sert a  title  superior  or  adverse  to  his,  are 
precluded  from  raising  many  objections 
which  might  be  raised  by  other  parties  to 
the  acts  of  the  probate  judge  in  the  exe- 
cution ot  his  trust.  Hanlon  v.  IJobson,  24 
Colo.  284,  51  Pac.  433,  "•  42:  502 
Swamp-land  grant. 

4.  An  island  in  a  navigable  river  did  not 
pass  under  the  swamp-land  grant,  if  it  was 
not  then  in  existence,  and  was  never  a  part 
of  the  government  domain.  Holman  v. 
Hodges,  112  Iowa,  714,  84  N.  W.  950,  58:  673 

b.  Entry;  Sale. 

Validity  of  Contract  to  Procure,  see  Con- 
tracts, 491. 

Duty  of  Railroad  to  Fence  Homestead 
Entry,  see  Railroads,  78. 

For  Editorial  Notes,  see  infra.  III. 

Rights  under  entry. 

For  Editorial  Notes,  see  infra,  III. 

5.  A  homestead  entry  of  land,  recognized 
by  the  Land  Office,  entitles  the  entry  man 
to  possession,  and  gives  him  a  right  to  all 
that  may  be  growing  on  the  land,  as  against 
one  who  had  acquired  prior  peaceable  pos- 
session of  the  property  with  an  intention  of 
making  a  homestead  entry  of  it.  Reserva- 
tion State  Bank  v.  Hoist,  17  S.  D.  240,  95 
N.  W.  931,  70:  799 

6.  Where  before  a  government  survey  of 
the  public  lands  two  persons  made  home- 
stead entries  on  different  portions  of  what 
afterwards  proved  to  be  one  homestead 
claim,  designating  their  respective  claims 
as  between  themselves  by  claim  lines,  and 
each  recognizing  the  other's  rights,  an 
agreement  made  by  them,  upon  attempting 
to  enter  their  claims  and  finding  that  the 
land  must  all  be  entered  by  one  person,  that 
one  of  them  should  enter  the  land,  and 
upon  obtaining  title  convey  to  the  other  his 
share  thereof,  is  enforceable  against  the  one 
who  obtains  the  title.  Sweesey  v.  Sparling, 
81  Iowa,  433,  46  N.  W.  106,  9:  777 
Lease  of  standing  timber. 

7.  One  in  possession  of  public  land  under 
a  homestead  entry  may  lawfully  lease  the 
timber  standing  thereon  for  securing  the 
turpentine.  Orrell  v.  Bay  Mfg.  Co.  83  Miss. 
800,  36  So.  561,  70:  881 

8.  A  lease  of  the  timber  standing  on  the 
land,  by  one  in  possession  under  a  home- 
stead entry,  is  not  so  far  contrary  to  pub- 
lic policv  as  to  be  unenforceable  in  equity. 

Id. 

9.  The  lease  of  the  standing  timber  on  a 
homestead  entry  for  securing  turpentine  is 
not  an  alienation  of  the  land,  within  the 
meaning  of  the  statute  requiring  an  affi- 
davit from  a  homesteader,  as  part  of  his 
final   proof,  that  no  part  of  the    land    has 


been  alienated,  so  as  to  render  the  lease  in- 
capable of  enforcement  because  necessita- 
ting the  commission  of  perjury.  Id. 
Setting  aside  certificate. 
Location  under  Confederate  Certificate,  see 
infra,  24. 

10.  If  a  settler  was  not  entitled  to  make 
the  entry,  for  the  reason  that  he  had  al- 
ready had  the  benefit  of  the  homestead  act, 
the  certificate  may  be  set  aside  on  that 
ground  in  the  courts;  but,  when  issued,  it 
can  be  impeached  only  in  a  judicial  pro- 
ceeding.   Wilson  V.  Fine,  40  Fed.  52,    5:  141 

11.  A  right  under  a  homestead  entry  and 
certificate  cannot  be  arbitrarily  set  aside, 
canceled,  and  avoided  by  the  Land  Depart- 
ment, in  a  proceeding  self-instituted,  on 
mere  hearsay,  although  the  claimant  had 
notice  of  the  proceeding  and  took  part  in  it. 

Id. 

12.  Officers  of  the  Land  Office  cannot  can- 
cel an  entry  and  certificate  of  land  issued 
to  a  settler  under  the  homestead  law,  on 
the  ground  that  he  was  not  entitled  to  the 
same,  on  information  received  by  them  that 
the  entry  and  certificate  were  illegal.  Id. 
Sale. 

Specific  Enforcement  of  Contract    to    Sell, 
see  Specific  Performance,  96,  97. 

13.  Proper  certificates  of  entry  for  public 
lands,  issued  by  the  registers  and  receiveis 
of  the  local  land  offices,  under  the  pre. 
emption  and  homestead  laws  of  the  United 
States,  if  obtained  in  good  faith  and  after 
a  due  compliance  with  all  the  requirements 
of  those  laws,  vest  in  the  holders  thereof  a 
complete  equitable  title  to  the  lands,  capa- 
ble of  being  conveyed  to  others  at  any  time 
after  the  issuance  of  the  certificates.  Close 
V.  Stuyvesant,  132  111.  607,  24  N.  E.  868, 

3:  161 

14.  Entries  made  upon  the  public  land  by 
the  procurement  and  for  the  benefit  of  a 
third  person,  the  residence  on  the  lands 
being  only  for  a  sufficient  time  to  make  a 
colorable  compliance  with  the  law,  file  final 
proofs,  and  obtain  certificates  of  entry,  and 
the  lands,  being  immediately  thereafter  con- 
veyed to  such  third  person  in  pursuance  of 
the  previous  agreement,  are  in  violation  of 
law  and  void.  Id. 

15.  When  the  Federal  government  sells 
its  public  land  and  gives  a  receipt  for  the 
price,  the  land  belongs  to  the  vendee,  and 
the  government  can  thereafter  no  more  dis- 
pose of  it  than  if  it  had  issued  a  patent 
therefor;  and  one  who  has  entered  on  the 
land  to  take  mineral  therefrom,  being  mere- 
ly a  licensee  at  most,  holds  any  rights  which 
he  may  have  from  and  under  the  vendee, 
and  cannot  set  up  his  adverse  possession 
against  the  latter.  Omaha  &  G.  Smelting  & 
R.  Co.  v.  Tabor.  13  Colo.  41,  21  Pac.  925, 

5:236 

16.  The  sale  by  a  town-site  claimant  of 
his  interest  in  a  town  lot  before  the  title 
has  passed  from  the  United  States  is  not 
against  public  policy.  McKennon  v.  Winn, 
1  Okla.  327,  33  Pac.  582,  22:  501 

17.  Sale  of  the  growing  timber  by  a 
homestead  settler  on  public  land,  before  he 
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has  received  his  patent,  for  the  purpose  of 
carryinsr  out  in  good  faith  the  object  of  the 
acquisition  and  enjoyment  of  the  home- 
stead, is  not  illegal,  even  though  a  benefit 
should  incidentally  result  to  him  from  the 
sale.  King-Rvder  Lumber  Co.  v.  Scott,  73 
Ark.  329,  84  S.  W.  487,  70:  873 

Exemption  of  timber-culture  claim. 

18.  A  decree  requiring  the  owner  of  a 
timber-culture  claim  to  public  land  to  con- 
vey it  to  a  partnership  of  which  he  is  a 
member,  in  accordance  with  his  agreement 
to  do  so,  does  not  remove  the  claimant's 
interest  in  the  property  from  the  protection 
of  the  statute  exempting  such  claims  from 
liability  to  the  satisfaction  of  debts  con- 
tracted before  the  issuing  of  the  final  certifi- 
cate therefor,  even  in  favor  of  debts  of  the 
partnership.  Adams  v.  Church,  42  Or.  270, 
70  Pac.  1037.  59:  782 

c.  To  What  Time  Patent  Relates  Back. 

19.  The  issuance  of  a  patent  to  one  in 
possession  of  land  under  a  homestead  entry, 
rtho  has  made  a  lease  of  the  standing  tim- 
ber for  securing  the  turpentine,  relates 
back  to  the  time  of  the  lefise,  so  as  to  vali- 
date it;  and  a  homesteader  is  estopped,  by 
his  contract,  from  making  a  subsequent 
one.  Orrell  v.  Bay  Mfg.  Co.  83  Miss.  800,  36 
So.  561,  70:  881 

20.  A  patent  for  homestead  land  will  not 
relate  back  to  the  time  of  making  final 
proof,  so  as  to  cut  out  the  rights  of  a  wom- 
an under  a  marriage  ceremony  performed 
between  the  two  dates,  where,  long  prior  to 
final  proof,  she  had  been  living  with  the 
claimant  as  his  wife.  Kromer  v.  Friday, 
10  Wash.  621,  39  Pac.  229,  32:  671 


n.  Of  the  States. 

Grant  or  patent. 

21.  Grants  of  land  made  by  the  King  of 
(ireat  Britain,  or  by  persons  acting  under 
ills  authority,  before  October  14,  1775,  are 
ratified  and  confirmed  by  the  New  York 
Constitution  of  1777.  Sage  v.  New  York, 
154  N.  Y.  61,  47  N.  E.  1096,  38:  606 

22.  In  an  action  to  restrain  trespass,  the 
claim  that  a  state  grant  of  land  to  the  de- 
fendant is  absolutely  void  cannot  be  con- 
sidered unless  it  is  void  upon  its  face. 
Saunders  v.  New  York  C.  &  H.  R.  R.  Co.  144 
N.  Y.  75,  38  N.  E.  992,  26:  378 

23.  A  land  patent  from  the  state,  which 
is  not  void  on  its  face  and  which  requires 
evidence  dehors  the  instrument  to  show  its 
invalidity,  can  be  assailed  only  in  a  direct 
proceeding  to  review  the  action  of  the  land 
commissioners,  or  by  an  action  in  equity  to 
set  it  aside.  New  York  C.  &  H.  R.  R.  Co.  v. 
Aldridge.  135  N.  Y.  83,  32  N.  E.  50,  17:  510 
Confederate  certificate. 

24.  A  Confederate  certificate  properly  lo- 
cated, surveyed,  and  returned,  with  field 
notes,  to  the  land  cflicc  in  Texas,  confers  a 
good  title  upon    the    lioldir.     Brackenridge 


v.  Claridge,  91  Tex.  527,  44  S.  W.  819, 

43:  593 
Forfeiture. 

25.  A  forfeiture,  under  Ind.  Rev.  Stat. 
1881,  §  4.347,  for  default  in  an  instalment  of 
interest  on  a  certificate  of  purchase  of 
school  lands,  does  not  devest  the  title  of  the 
purchaser  to  the  real  estate,  but  simply 
authorizes  the  state  to  sell  the  real  estate 
for  its  own  reimbursement.  MePheeters  v. 
Wright,  124  Ind.  560,  24  N.  E.  734,      9:  176 


m.  Editorial  Notes. 

§  I.  Generally. 

Jurisdiction  of  state  courts  over  lands  of 
United  States.     17 :  720. 

Question  as  to  land  titles  under  act  of 
Congress  as  Federal  ques- 
tion.    62:  532. 

Land  grants  as  contracts  within  constitu- 
tional provision  against 
impairment.     10:  406.* 

Inheritance  by  alien  of  patented  lands.  31: 
180. 

Alien's  right  to  inherit  lands  granted  for 
military  services  and  col- 
onization.     31 :  180. 

Duty  of  life  tenant  to  pay  assessments. 
32:  746. 

Mechanics'  liens  on.     35:  144. 

Homestead  right  in.     9:  777.* 

When  interest  vests.    3:  161.* 

Certificates  of  entry.     3:  162.* 

Proofs  of  settlement.     3:  163.* 

Right  to  enter  upon  land  in  possession  of 
another.     3:  162.* 

Right  of  pre-emption;  how  created.  3: 
162.* 

Lands  offered  for  sale.    3:  161,*  163.* 

Contracts  of  actual  settlers.    3:  163.* 

Oath   of  pre -emptor.     3:  163.* 

Necessity  of  filing  notice  of  claim.    3:  162.* 

Survej's;  meander  lines.    6:  387.* 

Taxation  of  public  land  claims  and  improve- 
ments thereon.     15:  297. 

Appropriation  of  percolating  waters  on 
public  lands.    30:  186. 

Statutes  legalizing  invalid  grants  by  county 
or  municipal  corporation. 
27 :  696. 

§  2.  Right  of  one  who  buys,  or  makes  law- 
ful entry  on,  to  crops  and  improve- 
ments placed  thereon  by  another. 

Crops.     70:  799. 

Improvements.    70:  800. 

Removal  during  possession.    70:  802. 

Relief  under  occupying  claimant,  and 
similar  acts.     70:  803. 

§  3.  Right  to  cut  timber  on. 

What  timber  is  within  the  statutes.  70: 
874. 

Remedies  against   timber  trespassers.     70: 
875. 
Criminal  prosecutions.    70:  875. 
Civil  actions.     70:  876. 
Settlement  for  cutting  timber.     70:  878. 
Custom  as  a  defense.     70:  878. 

Trespasser's  title.     70:  879. 
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Mistake.    70:  879. 

Right  to  cut  timber    as    affected    by    land 
grant.      70:  880. 
Railroad  land.     70:  880. 

Application  of  grant.     70:880. 
Forfeiture  of  grant.     70:  882. 
Proximity  of  timber    to    place    of 
use.     70:  882, 
Grant  to  state.    70:  885. 
Homestead  and  pre-emption  land.     70:  885. 
Right  of  settler  to    cut    timber.     70: 

885. 
Action  by  settler.     70:  890.«, 
Cutting  for  turpentine.     70:  892. 
Title  relating  back  affecting  previous  tres- 
pass.     70:  893. 
Settler  acquiring  title.     70:  893. 
Purchaser's  title.     70:  896. 
Rights  of  purchasers  not    having   acquired 

title.     70:  899. 
Licenses  and  permits.    70:  900. 

Authority  of  licensor.    70:  900, 
Effect  of  license.     70 :  902. 
Termination  of  license.    70:  904, 
Timber  culture  acts.    70:  904. 
Mineral  lands.    70:  904. 

Act  of  1878,  chap.  150.     70:  904. 
Generally.     70:  904. 
Rules  of  the  Secretary  of  the  In- 
terior.    70:  905. 
Act  of  1878,  chap.  151.    70:  907. 
Act  of  May  10,  1872.     70:  908. 
Cutting  timber  on  reservations.     70:  909. 
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See  Library. 


PUBLIC  MEETINGS. 

In  Streets,  Power  to  Prohibit,  see  Constitu- 
tional Law,  966. 


PUBLIC  MONEYS. 


I.  In  General. 

II.  For  What  Purposes  It  May  Be  Used, 

a.  In  General. 

b.  Prohibited  Gifts. 

c.  Diversion  of  Fund. 

III.  Editorial  Notes. 

Xecessity  of,  and  Formalities  in.  Appropria- 
tion of.  Generally,  see  Appropriations. 

Assumpsit  for,  see  Assumpsit,  II.  c.  3. 

Liability  upon  Bond  for  Loss  of,  or  Mis- 
feasance as  to,  see  Bonds,  II.  c. 

Liability  of  Probate  Judge  for  Loss  of,  see 
Judges,  65. 

Officers'  Liability  for,  see  Officers,  203-207. 

Equity  Jurisdiction  to  Compel  Restoration 
of  Fund,  see  Equity,  42. 

Limitation  of  Action  to  Compel  Restoration 
of,  see  Limitation  of  Actions,  43. 

Self -Executing  Constitutional  Provision  as 
to,  see  Constitutional  Law,  82,  83. 


Injunction  as  to  Use  of,  see  Injunction,  333- 
343. 

Interest  on,  see  County  Treasurer,  3;  Inter- 
est, 60. 

Running  of  Limitation  against  Right  to 
Recover,  see  Limitation  of  Actions,  72. 

Action  to  Prevent  Illegal  Expenditure,  or 
Recovery  Back  of,  see  Parties,  96-99. 


L  In  General. 

Amendment  of  Statute  as  to,  see  Statutes, 
605. 

1.  The  state  treasurer  is  not  the  legal 
owner  of  public  moneys  which  come  to  his 
hands  so  as  to  make  him  merely  the  debtor 
of  the  state  in  respect  thereto,  and  entitle 
him  to  the  interest  received  from  the  de- 
posit thereof,  where  the  statutes  provide 
that  he  shall  "receive  and  have  charge  of  all 
money  paid  into  the  state  treasury,"  and 
require  him  to  keep  strict  account  of  all 
such  moneys  and  pay  them  over  as  required 
by  law.  State  v.  McFetridge,  84  Wis.  473, 
54  N.  W.  1,  998,  20:  223 

2.  "The  same  moneys  received  and  held 
by  him  by  virtue  of  his  office"  are  paid  over 
by  the  state  treasurer,  within  the  meaning 
of  Wis.  Rev.  Stat.  1858,  chap.  165,  §  34, 
where  money  having  the  same  value  and  es- 
sential qualities  as  that  paid  into  the  treas- 
ury is  paid  out  by  him,  although  it  does  not 
consist  of  the  identical  coins,  treasury 
notes,  or  coin  certificates.  Id. 
Deposits  in  bank;  investments. 

Deposit    as    Trust    Funds    on    Bank's    In- 
solvency, see  Banks,  326-328. 

3.  The  public  funds  are  in  the  vaults  of 
the  treasury  within  the  meaning  of  Wis. 
Rev.  Stat.  §  159,  although  some  of  the 
money  of  the  state  has  been  deposited  with 
banks,  where  the  certificates  or  vouchers  for 
such  funds  are  in  the  treasury  vaults. 
State  V,  McFetridge,  84  Wis,  473,  54  N.  W. 
1,  998,  20:  223 

4.  The  provision  of  Neb.  Comp.  Stat, 
chap.  83,  art.  4,  §  2,  subd.  8,  that  the  state 
treasurer  shall  account  for  and  pay  over  all 
money  received  by  him  as  s\ich,  to  his  suc- 
cessor, and  deliver  to  him  all  the  effects  of 
the  office,  does  not  require  him  to  withdraw 
from  a  state  depository  public  funds  prop- 
erly deposited  and  remaining  therein  at  the 
termination  of  his  office,  and  physically  de- 
liver possession  thereof  to  his  successor, 
under  Neb.  Laws  1891,  chap.  50,  §  4,  making 
it  a  penal  offense  for  a  state  treasurer  to 
withdraw  money  deposited  in  such  deposi- 
tory except  for  payment  of  warrants  legal- 
ly drawn,  or  for  the  purpose  of  depositing 
the  same  in  the  banks  selected  as  de- 
positories, and  §  11,  providing  that  no 
treasurer  shall  be  liable  on  his  bond  for 
money  deposited  in  bank  by  direction  of 
proper  legal  authority,  if  the  bank  has 
given  bond.  Bartley  v.  Meserve,  51  Neb. 
116,   70  N.  W.  532,  36:  746 

5.  A  private  bank  is  not  a  "regularly 
organized  bank,"  within  the  meaning  of  IlL 
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Rev.  Stat.  1874,  p.  228,  §  9,  authorizing  the 
deposit  of  municipal  funds  in  regularly 
organized  banks.  Du  Quoin  v.  Kelly,  176 
111.  218,  52  N.  E.  919,  43:  644 

6.  The  deposit  of  public  moneys  in  a 
bank  by  a  state  treasurer  in  his  official  ca- 
pacity as  such,  for  the  benefit  of  the  state, 
subject  to  his  official  draft  only,  with  a 
contract  for  interest  thereon,  does  not 
violate  Wis.  Rev.  Stat.  §  4419,  prohibiting 
"loans  or  deposits  for  his  own  gain,  profit, 
or  advantage."  State  v.  McFetridge,  84 
Wis.  473,  54  N.  W.  1,  998,  20:  223 

7.  A  deposit  of  public  moneys  by  a 
county  treasurer  in  a  bank  designated  by 
him  as  a  depository  for  public  funds,  and 
which  has  given  a  bond  to  secure  their  re- 
payment, is  not  a  loan  within  the  meaning 
of  a  law  making  loans  of  such  funds  unlaw- 
ful. Allibone  v.  Ames,  9  S.  D.  74,  68  N.  W. 
165,  33:  585 

8.  Deposits  in  a  bank  do  not  constitute  an 
"investment"  by  a  state  treasurer,  within 
the  meaning  of  statutes  prohibiting  public 
investments  of  money.  State  v.  McFetridge, 
84  Wis.  473,  54  N.  W.  1,  998,  20:  223 

9.  A  deposit  in  a  bank  of  moneys  belong- 
ing to  the  permanent  educational  funds  of 
the  state,  under  Neb.  Laws  1891,  chap.  50, 
subject  to  the  treasurer's  check  and  with 
an  agreement  for  interest  on  the  deposit,  is 
in  violation  of  Neb.  Const,  art.  8,  §  9,  pro- 
hibiting such  funds  to  be  "invested  or 
loaned  except  on  United  States  or  state  se- 
curities, or  registered  county  bonds." 
State  ex  rel.  First  Nat.  Bank  v.  Bartley,  39 
Neb.  353.  58  N.  W.  172,  23:  67 

10.  A  deposit  of  public  moneys  by  a 
treasurer  of  a  board  of  fire  and  water  com- 
missioners, under  direction  of  the  board, 
in  a  bank  of  which  he  was  a  partner,  is  in 
violation  of  Mich.  Pub.  acts  1875,  p.  158  (1 
How.  Ann.  Stat.  §§  424,  427),  prohibiting 
an  officer  to  mingle  public  money  with  that 
of  himself  or  any  other  person,  or  to  re- 
ceive, directly  or  indirectly,  any  pecuniary 
or  valuable  consideration  as  an  inducement 
for  the  deposit  thereof.  Marquette  Fire  & 
W.  Comrs.  v.  Wilkinson,  119  Mich.  655,  78 
N.  W.  893.  44:  493 


II.  For  What  Purposes  It  May  Be  Used. 
a.  In  General. 

For  What  Purpose  Bonds  May  Be  Issued, 
see  Bonds,  III.  d,  2. 

Pur])ose  for  Which  City  May  Incur  In- 
debtedness, see  Municipal  Corporations, 
326-333,  336. 

Purposes  for  Which  County  May  Tax,  see 
Counties,  II.  c. 

For  What  Purposes  Taxes  May  be  Levied 
Generally,  see  Taxes,  I.  d. 

Tax  to  Secure  Location  of  State  Institu- 
tion, see  Taxes,  28. 

For  Disposal  of  Sewage,  see  Drains  and 
Sewers,  7. 

For  Dispensary,  see  Intoxicating  Liquors,  5. 


Reimbursing  Convict  Wrongfully  Convicted^ 
see  Appropriations,  20. 

Maintenance  of  State  Militia,  see  Ap- 
propriations, 16,  17. 

Pyrotechnic  Display,  see  Municipal  Corpo- 
rations, 54. 

Review  of  Legislative  Decision  as  to,  see 
Courts,  136. 

For  Editorial  Notes,  see  infra.  III.  §  2. 

^  11.  Funds  raised  by  the  taxation  of 
franchises,  rights,  and  privileges,  may  be 
applied  to  purposes  of  general  revenue,  or 
any  other  purpose  authorized  by  statute. 
State  ex  rel.  Schwartz  v.  Ferris,  53  Ohio 
St.  314,  41  N.  E.  579,  30:  218 

12.  Public  money  may  be  lawfully  ex- 
pended in  the  regulation  and  control  of  the 
traffic  in  ardent  spirits.  Farmville  v. 
Walker,  101  Va.  323,  43  S.  E.  558,      61 :  125 

13.  The  promotion  of  the  construction 
and  operation  of  mills  and  factories  to- 
manufacture  sorghum  cane  into  sugar  or 
syrup  is  a  private,  and  not  a  public,  pur- 
pose. Dodge  V.  Mission  Twp.  46  C.  C.  A. 
661,  107  Fed.  827,  54:  242 

14.  An  appropriation  of  public  money  to- 
enlarge  a  private  mill  race  for  the  exten- 
sion of  river  and  canal  navigation  to  a 
public  street  is  not  for  a  private  or  local 
purpose.  Waterloo  Woolen  Mfg.  Co.  v. 
Shanahan,  128  N.  Y.  345,  28  N.  E.  358, 

14:  481 

15.  The  legislature  has  the  right  to  ap- 
propriate public  money  to  pay  to  the 
widow,  heirs,  or  legal  representatives  of  a 
person  who  died  while  holding  an  office,  the 
salary  for  any  period  of  time  after  such  de- 
cease to  which  he  would  have  been  entitled 
if  living  and  continuing  to  hold  such  office,^ 
where  the  public  good  will  be  served  by  the 
grant  of  such  a  reward,  but  not  where  the 
only  public  advantage  is  such  as  may  be 
incident  to  the  relief  of  a  private  citizen; 
and  it  may  delegate  such  power  to  counties,, 
cities,  or  towns.  Opinion  of  Justices,  175 
Mass.  599,  57  Jf.  E.  675,  49:  564 

16.  The  legislature  may  appropriate  the 
public  moneys  to  pay  a  debt  incurred  by  a 
municipality  which  was  stricken  by  a 
cyclone,  for  burying  its  dead,  removing 
d6bris,  and  caring  for  the  injured  and  home- 
less. State  ex  rel.  New  Richmond  v. 
Davidson,  114  Wis.  563,  88  N.  W.  596,  90 
N.  W.  1067,  58:  739- 

17.  The  restriction  of  the  height  of  build- 
ings adjacent  to  Copley  square,  made  by 
Mass.  Stat.  1898,  chap.  452,  if  intended  to- 
benefit  the  public  by  promoting  the  beauty 
and  attractiveness  of  a  public  park,  and 
preventing  unreasonable  encroachment* 
upon  the  light  and  air  which  it  had  previ- 
ously received,  justifies  the  expenditure  of 
public  money  to  pay  compensation  for  prop- 
erty rights  thereby  injured  by  thus  creating; 
an  easement  of  light,  air,  and  view,  and 
annexing  it  to  the  park  in  the  exercise  of 
eminent  domain.  Knowlton  v.  Williams, 
174  Mass.  476,  55  N.  E.  77,  47:  31* 
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Public  fairs  or  expositions. 
What  Will  Avoid  Appropriation,    see    Ap- 
propriations, 1. 
County  Tax  for,  see  Counties,  70-73. 

18.  An  appropriation  for  a  state  exhibit 
at  the  Columbian  Exposition  is  not  uncon- 
stitutional on  the  ground  that  it  is  not  for 
a  public  use.  Daggett  v.  Colgan,  92  Cal.  53, 
28  Pac.  51,  14:474 

19.  An  appropriation  for  the  purpose  of 
"erecting  buildings  and  collecting  and  main- 
taining an  exhibit  of  the  products  of  the 
state"  at  the  World's  Fair — Colombian  Ex- 
position— does  not  violate  Cal.  Const,  art. 
4,  §  22,  prohibiting  appropriations  for  the 
benefit  of  any  institution  not  under  the  ex- 
clusive management  and  control  of  the 
state,  although  the  private  corporation  in 
charge  of  the  World's  Fair  may  be  inci- 
dentally benefited  thereby,  as  the  main 
object  of  the  statute  is  to  promote  a  pub- 
lic concern  and  for  the  public  good.         Id. 

20.  An  appropriation  to  exhibit  the  re- 
sources and  progress  of  the  state  at  the 
W^orld's  Columbian  Exposition  is  for  a  pub- 
lic or  governmental  purpose.  Norman  v. 
Kentucky  Bd.  of  Managers  of  World's  Col. 
Expo.  93   Ky.  537,  20  S.  W.  901,  18:  556 

21.  A  county  exhibit  at  the  Trans-Missis- 
sippi and  International  Exposition  to  be 
held  in  the  city  of  Omaha  in  1898,  and  the 
erection  and  maintenance  of  suitable  build- 
ings therefor,  is  for  a  public  purpose  or  use, 
and  a  sale  of  bonds  and  an  appropriation 
therefor  is  not  in  violation  of  the  Consti- 
tution. State  ex  rel.  Douglas  County  v. 
Cornell,  53  Neb.  656,  74  N.  W.  59,  39:  513 
Subway. 

See  also  Parties,  101. 

22.  The  building  of  a  subway  under  the 
streets  of  a  city  for  the  carriage  of  such 
passengers  as  pay  the  regular  fare  on  a 
street  railway  to  which  it  will  be  leased  is 
for  public  use  and  within  the  constitutional 
power  of  the  legislature  to  order  or  sanction 
taxation  for  it.  Prince  v.  Crocker,  166  Mass. 
347,  44  N.  E.  446,  32:  610 
State  university. 

See  also  infra,  60-66. 

23.  The  maintenance  of  a  state  university 
established  by  the  state  Constitution  is  a 
public  purpose.  State  ex  rel.  Garth  v. 
Switzler,    143   Mo.   287,  45  S.   W.   245, 

40:  280 

24.  The  maintenance  of  free  scholarships 
in  a  state  university,  for  the  support  of 
those  students  who  are  dependent  upon 
their  own  exertions  for  their  education  and 
financially  unable  to  obtain  it  otherwise, 
who  shall  pass  the  most  meritorious  exami- 
nations, is  the  use  of  funds  for  a  private 
purpose,  and  a  statute  appropriating  public 
moneys  therefor  is  in  violation  of  Mo. 
Const,  art.  4,  §  46,  prohibiting  grants  in  aid 
of  any  individual.  Id. 
County  courthouse. 

25.  A  town  coimcil  has  no  power  to  ap- 
propriate funds  of  the  town  to  aid  in  build- 
ing a  county  courthouse  therein.  Russell 
T.  Tate,  62  Ark.  541,  13  S.  W.  130,      7:  180  ' 


Expenses  of  county  on  murder  trial. 

See  also  supra,  15. 

26.  An  act  appropriating  a  designated 
sum  for  the  relief  of  a  specified  county,  and 
to  reimburse  sucli  county  for  expenses  in- 
curred on  a  designated  murder  trial,  is  not 
unconstitutional.  State  ex  rel.  Sayre  v. 
Moore,  40  Neb.  854,  59  N.  W.  755,  25:  774 
Reimbursing   officer. 

27.  A  city  may  reimburse  a  police  officer 
who  is  required  to  remove  nuisances  from 
the  streets,  the  amount  he  has  paid  upon 
a  judgment  against  him  for  shooting  a  by- 
stander, in  attempting,  under  orders  of  his 
superior  officer,  to  shoot  a  mad  steer  at 
large  in  the  streets.  State  ex  rel.  Crow  v. 
St.  Louis,  174  Mo.  125,  73  Pac.  623,      61 :  57S 

27a.  A  city  can,  unless  its  charter  for- 
bids, reimburse  a  police  officer  for  the  ex- 
pense of  defending  an  action  for  false  im- 
prisonment, if  he  acted  in  good  faith  in  the 
exercise  of  his  official  duties.  Moorhead  v. 
Murphv,   94   Minn.    123,    102   N.   W.   219. 

68:  400 

28.  A  statute  authorizing  revenue  bonds^ 
to  be  met  by  taxation,  for  necessary  ex- 
penses previously  incurred  by  an  officer  in 
defense  of  a  charge  of  official  misconduct,^ 
is  precluded  by  a  constitutional  provision 
forbidding  a  municipality  to  give  money  to- 
any  individual,  or  to  incur  indebtedness  for 
other  than  municipal  purposes.  Chapman 
v.  New  York,  168  N.  Y.  80,  61  N.  E.   108, 

56 :  846 
Public  charity. 
See  also  infra,  33,  48. 

29.  That  a  public  charity  is  to  be  ad- 
ministered by  a  private  corporation  will  not 
prevent  the  state  from  appropriating  thfr 
public  funds  to  it.  Hager  v.  Kentucky 
Children's  Home  Soc.  26  Ky.  L.  Rep.  1133, 
83  S.  W.  605,  67:  815 

30.  An  appropriation  of  public  funds  for 
a  public  charity  to  be  administered  by  a 
private  corporation  does  not  create  an  in- 
debtedness .against  the  state  if  it  may  be 
discontinued,  reduced,  or  changed  at  the 
pleasure  of  the  legislature.  Id. 

31.  That  a  state  has  no  power  to  remove 
the  officers  of  a  corporation  organized  to- 
administer  a  public  charity  to  which  the 
state  has  made  an  appropriation  will  not 
invalidate  the  appropriation,  where  the 
state  takes  a  bond  conditioned  upon  the 
proper  use  of  the  funds,  and  requires  a  re- 
port of  such  use  to  the  proper  state  of- 
ficials. Id.^ 

32.  A  charter  giving  a  corporation  or- 
ganized to  secure  homes  for  destitute  chil- 
dren power  to  adopt  by-laws  in  harmony 
with  those  of  a  national  association  does 
not  show  that  an  appropriation  of  public 
funds  for  its  use  may  be  diverted  to  objects 
in  which  the  state  has  no  interest,  where 
the  statute  provides  that  the  by-laws  must 
not  be  in  conflict  with  the  laws  of  the  state,, 
and  the  appropriation  act  requires  the 
money  to  be  applied  for  the  benefit  of  the 
children  of  the  state.  Id. 
Care  of  destitute  children. 

33.  The  appropriation  of  money  for  the 
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•care  of  destitute  children  is  for  a  public 
purpose.  Hager  v.  Kentucky  Children's 
Home  Soc.  26  Kv.  L.  Rep.  1133,  83  S.  W. 
€05,  '  67:815 

For  inebriates. 
See  also  Counties,  42. 

34.  A  county  cannot  be  compelled  by 
statute  to  pay  for  the  treatment  in  a 
private  institution  of  habitual  drunkards, 
merely  because  they  are  pecuniarily  un- 
able to  procure  and  pay  for  such  treat- 
ment, since  such  use  of  the  public  money 
is  not  for  a  public  purpose.  Wisconsin 
Keeley  Institute  Co.  v.  Milwaukee  County, 
95  Wis.  153,  70  N.  W.  68,  36:  55 

35.  A  statute  permitting  an  habitual 
drunkard  to  be  sent  for  treatment  and  cure 
to  an  institution  within  the  state  main- 
tained for  such  persons,  at  the  expense  of 
the  county  or  city  of  his  residence,  if  nei- 
ther he  nor  his  petitioning  kin  is  financially 
able  to  incur  the  expense,  does  not  make  an 
unconstitutional  use  of  money  raised  by 
taxation.  Baltimore  v.  Keeley  Institute,  81 
Md.  106,  31  Atl.  4.37,  27:  646 

36.  The  use  of  county  funds  to  pay  for 
the  treatment  and  cure  of  indigent  inebri- 
ates in  a  private  institution,  under  Colo. 
Sess.  Laws  1895,  chap.  74,  does  not  violate 
Colo.  Const,  art.  5,  §  34,  prohibiting  ap- 
propriations to  any  person  or  corporation 
not  under  the  absolute  control  of  the  state, 
since  this  refers  to  state  money  only,  and 
not  to  county  money.  Re  House,  23  Colo. 
«7,  46  Pac.  1*17,  33:  832 

37.  The  legislature  cannot  appropriate 
money  from  the  public  funds  to  redeem 
warrants,  issued  under  an  invalid  law  pro- 
viding for  the  treatment  of  inebriates  at 
public  expense,  which  are  in  the  hands  of 
innocent  purchasers,  where  the  Constitu- 
tion provides  that  taxation  shall  be  uni- 
form, and  requires  the  legislature  to  pro- 
vide a  tax  sufficient  to  defray  the  estimated 
expenses  of  the  state,  since  these  provisions 
require  taxes  to  be  for  a  public,  and  not  for 
a  private  purpose.  State  ex  rel.  Gar- 
rett v.  Froehlich,  118  Wis.  129,  94  N.  W.  50, 

61 :  345 
Home  for  feeble-minded. 
Bonds  for,  see  Bonds,  107. 
See  also  infra,  46. 

38.  Counties  are  municipalities  within 
the  meaning  of  Wis.  Laws  1895,  chap.  138, 
authorizing  municipalities  to  make  dona- 
tions to  the  state  home  for  the  feeble- 
minded. Lund  V.  Chippewa  County,  93  Wis. 
640.  67  N.  W.  927,  34:  131 

39.  The  use  of  county  funds  to  make  a 
donation  to  a  state  institution  for  the 
feeble-minded,  in  order  to  secure  its  location 
within  that  county,  is  for  a  public  purpose 
and  may  be  authorized  by  the  legislature. 

Id. 

b.  Prohibited  Gifts. 


Wliat  is  a  Loan  of  City's  Credit,  see  Mu- 
nicipal  Corporations.   277. 
See  also  Municipal  Corporations.  396. 
For  Editorial  Notes,  see  infra,  III.  §  2. 


40.  The  legislature  cannot  direct  the  use 
of  the  money  of  a  municipal  corporation  to 
make  a  gift  or  pay  a  claim  based  on  a  mere- 
ly moral  or  equitable  obligation,  under  Cal. 
Const,  art.  4,  §  31.  Conlin  v.  San  Fran- 
cisco Supers.  114  Cal.  404,  46  Pac.  279, 

33:  752 

41.  A  prohibition  of  county  aid  to  any 
individual,  association,  company,  or  corpora- 
tion, does  not  apply  to  such  aid  to  the  state 
or  United  States.  Lancey  v.  King  Countv, 
15  Wash.  9,  45  Pac.  645,  34:  817 

42.  A  corporation  composed  of  private  in- 
dividuals, not  restrained  by  law  from  con- 
ducting its  business  for  private  benefit, 
which  does  not  report  to  and  is  not  inspect- 
ed by  any  state  official,  which  elects  its 
own  managers  without  the  state's  ap- 
proval, and  by  law  owes  the  state  no  duty, 
— is  a  private  corporation  within  the  pro- 
visions of  the  Illinois  Constitution  prohibit- 
ing municipalities  from  making  donations 
to  private  corporations.  Washingtonlan 
Home  v.  Chicago,  157  111.  414,  41  N.  E.  893. 

29:  798 

43.  The  prohibited  "gift"  of  public  money 
in  the  California  Constitution  is  not  lim- 
ited to  a  mere  voluntary  transfer  of  person- 
al property  without  consideration,  as  de- 
fined by  Cal.  Civ.  Code,  §  1146,  but  includes 
every  appropriation  of  public  money  for 
which  there  is  no  authority  or  enforceable 
claim,  or  which  rests  merely  upon  some 
moral  or  equitable  obligation,  even  if  it  is 
one  which  a  generous  or  just  individual 
dealing  with  his  own  money  might  recog- 
nize as  worthy  of  reward.  Conlin  v.  San 
Franci.sco,  99  Cal.  17,  33  Pac.  753,      21:  474 

44-45.  The  claim  of  the  state  to  a  portion 
of  a  decedent's  estate,  under  a  statute  as- 
serting the  right  and  making  the  amount 
due  and  payable  at  death,  cannot  be  released 
by  the  legislature,  even  prior  to  the  state's 
receipt  of  the  amotmt,  where  the  Constitu- 
tion prohibits  the  legislature  from  making 
any  gift  to  any  individual  or  corporation, 
and  from  passing  any  special  law  releasing 
any  indebtedness  to  the  state.  Re  Stan- 
ford, 126  Cal.  112,  58  Pac.  462,  45:  788 

46.  Donations  by  a  county,  made  merely 
to  secure  a  site  for  a  state  institution  for 
the  feeble-minded,  and  in  no  way  affecting 
the  efficiency  and  successful  operation  of 
the  institution  when  established,  are  not 
against  public  policy.  Lund  v.  Chippewa 
County,  93  Wis.  640,  67  N.  W.  927,     34:  131 

47.  An  appropriation  to  cover  the  ex- 
penses incurred  and  paid  by  a  municipal  of- 
ficer in  the  discharge  of  his  duty  is  not 
within  a  constitutional  prohibition  of  the 
granting  of  public  money  to  an  individual. 
State  ex  rel.  Crow  v.  St.  Louis,  174  Mo. 
125,  73  Pac.  623,  61:  593 

48.  The  appropriation  of  public  money 
for  use  by  a  private  corporation  organized 
to  care  for  dc^ititute  cliildren  is  not  prevent- 
ed by  a  constitutional  provision  forbidding 
the  giving  or  loaning  of  the  state's  credit 
to  anv  corporation.  Hager  v.  Kentucky 
Children's  Home  Soc.  26  Kv.  L.  Rep.  113.3, 
83  S.  W.  605,  '  67:  813 
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Bounties. 

49.  A  statute  giving  bounties  for  plant- 
ing trees,  to  be  paid  by  the  county  in  which 
they  are  planted,  is  void,  not  only  under  Mo. 
Const,  art.  4,  §  47,  prohibiting  a  grant  of 
public  money  or  thing  of  value  in  aid  of  or 
to  any  individual,  association,  or  corpora- 
tion, but  also  because  the  giving  of  such 
bounties  is  an  abuse  of  the  power  of  tax- 
ation, without  regard  to  any  particular 
constitutional  provisions.  Deal  v.  Missis- 
sippi County,  107  Mo.  464,  18  S.  W.  24, 

14:  622 

50.  A  statute  giving  a  bounty  for  killing 
coyotes  is  not  a  violation  of  the  constitu- 
tional provision  against  gifts  of  public 
monev.  Ingram  v.  Colgan,  106  Cal.  113, 
39  Pac.  437,  28:  187 
To  humane  society. 

51.  The  grant  of  license  fees  paid  for 
dogs  to  a  humane  society  by  N.  Y.  Laws 
1896,  chap.  448,  providing  that  such  fees 
may  be  used  by  the  society  towards  de- 
fraying the  cost  of  carrying  out  the  pro- 
visions of  the  statute  and  maintaining  a 
shelter  for  lost,  strayed,  or  homeless 
animals,  "and  for  its  own  purposes,"  is  an 
appropriation  of  public  moneys  for  private 
use  in  violation  of  N.  Y.  Const,  art.  8. 
Fjox  V.  Mohawk  &  H.  R.  Humane  Soc.  165 
N.  Y.  517,  59  N.  E.  353,  51:  681 
Injury  to  employee  of  state. 

52.  Payment  of  a  claim  for  injuries  to  a 
person  in  the  emjiloy  of  the  state,  oc- 
casioned by  negligence  of  his  superior  of- 
ficer, for  which  the  state  is  not  liable  on 
general  principles  of  law  or  under  any  prior 
statute,  is  a  '"gift"  within  the  prohibition  of 
Cal.  Const,  art.  4,  §§  31,  32,  against  making 
gifts  of  public  money.  Bourn  v.  Hart,  93 
Cal.  321,  28  Pac.  951,  15:  431 
Relief  of  street  contractor. 

53.  A  statute  for  the  relief  of  a  street 
contractor,  which  directs  the  board  of  su- 
pervisors of  the  city  and  county  of  San 
Francisco  to  pay  him  the  amoiuit  unpaid  on 
his  contracts,  which  he  has  not  been  able 
to  obtain  by  reason  of  the  errors,  omissions, 
and  irregularities  of  the  municipal  officers, 
is  an  imconstitutional  attempt  to  make  a 
gift  of  public  moiiey,  where  his  contracts 
were  made  on  the  express  condition  that  in 
no  case  would  the  city  and  county  be  liable 
for  any  portion  of  the  expense  of  the  work, 
or  for  any  delinquency  of  persons  or  prop- 
erty assessed.  Conlin  v.  San  Francisco,  99 
Caf.  17,  33  Pac.  75.3,  21:  474 
Public  roads. 

Ownership  of   Street  Railway  by  City,  see 
Municipal  Corporations,  422-425. 

54.  Appropriations  to  aid  counties  in  the 
construction  of  public  roads  are  not  forbid- 
den by  a  constitutional  provision  that  the 
general  assembly  shall  not  have  power  to 
involve  the  state  in  the  construction  of 
works  of  internal  improvciiiont.  nor  to 
grant  any  aid  thereto,  which  shall  involve 
the  faith  or  credit  of  the  state,  nor  make 
anv  appropriation  therefor.  Bonsai  v. 
Yellott,  100  Md.  481,  60  Atl.  593,       69:  914 


Reward  to  fire  companies;  volunteer  fire  de- 
partments. 

55.  An  ar^propriation  to  pay  a  reward  of- 
fered by  the  legislature  to  fire  companies 
for  compliance  with  certain  conditions 
named  in  a  statute  designed  to  promote 
their  usefulness  and  competency  is  based 
on  a  sufficient  consideration,  and  is  not 
within  a  constitutional  prohibition  against 
making  a  "donation"  of  public  money. 
Cutting  V.  Tavlor,  3  S.  D.  11,  51  N.  W.  949, 

15:691 

56.  The  u.se  of  moneys  raised  by  taxation 
for  the  benefit  of  a  volunteer  fire  depart- 
ment not  employed  by  a  municipality,  and 
for  whose  services  no  exjjense  is  assumed  or 
incun-ed  by  the  municipality,  is  unconsti- 
tutional, as  such  use  of  public  moneys  is 
not  for  a  public  purpose.  Re  Page,  60  Kan. 
842,  58  Pac.  478,  47:  68 
Sufferers  from  flood. 

57.  A  legislative  appropriation  for  the 
benefit  of  sufl"erers  from  a  flood  is  in  viola- 
tion of  Cal.  Const,  art.  4,  §  31,  prohibiting 
the  gift  of  any  public  money  or  thing  of 
value  to  any  individual.  Patty  v.  Colgan, 
97  Cal.  251,  31  Pac.  1133,  18:  744 
Drainage  bonds. 

58.  The  loan  of  the  credit  of  a  county, 
prohibited  by  N.  D.  Const.  §  185,  is  provid- 
ed for  by  a  statute  authorizing  county 
bonds  to  cover  the  cost  of  drains  in  the 
county,  and  that  assessments  shall  be  made 
to  create  a  sinking  fund  to  reimburse  the 
county.  Martin  v.  Tyler,  4  N.  D.  278,  60  N. 
W.  392,  25:  838 

59.  The  credit  of  the  county  is  not  loaned 
for  the  benefit  of  a  drainage  district  by  the 
issuance  of  bonds  which,  on  their  face, 
show  that  they  are  payable  only  out  of  as- 
sessments upon  property  within  the  dis- 
trict. Sisson  v.  Buena  Arista  County,  128 
Iowa,  442,  104  N.  W.  454,  70:  440 
Aid  of  schools. 

Bonds  Issued  by  School  District,  see  Bonds, 
102,  106. 

Self-Executing  Provision  as  to,  as  Consti- 
tutional Law,  82. 

Special  County  Tax  for,  see  Counties,  69. 

See  also  supra,  23,  24. 

For  Editorial  Notes,  see  infra.  III.  §  2. 

60.  When  a  statute  directs  a  county  to 
pay  money  to  a  school  which  appears,  not 
on  the  face  of  the  statute,  but  from  out- 
side proof,  to  be  controlled  by  a  church,  and 
the  Constitution,  in  a  self-executing  pro- 
vision, directs  the  county  not  to  pay  money 
to  such  a  school,  the  direction  in  the  Consti- 
tution prevails.  Cook  County  v.  Chicago 
Industrial  School  for  Girls,  125  111.  540,  18 
N.  E.   183,   197,  1:  437 

61.  Money  paid  to  a  school  in  considera- 
tion of  services  rendered,  and  not  as  a  mere 
gratuity,  is  none  the  less  an  aid  to  the 
school,  and  is  therefore  within  the  consti- 
tutional inhibition  against  the  use  of  pub- 
lic fimds  to  aid  sectarian  schools.  Id. 

62.  A  university  under  the  control  of  a 
corporation  organized  to  maintain  and 
promulgate  the  doctrines  and  belief  of  a 
{larticular    church    is    a    "sectarian    school" 
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within  the  meaning  of  S.  D.  Const,  art.  6, 
§  3,  although  a  class  of  students  is  instruct- 
ed therein  in  the  methods  of  teaching,  for 
the  state.  Synod  of  Dakota  v.  State,  2 
S.  D.  366,  50  N.  W.  632,  14:  418 

63.  The  payment  of  tuition  to  a  sectari- 
an school,  under  a  contract  by  which  it 
agrees  to  instruct  a  class  of  students  for 
the  state  in  methods  of  teaching,  by  a 
course  of  instruction  prescribed  by  the 
state  board  of  education,  under  instructors 
approved  by  the  board,  and  providing  that 
such  students  shall  be  excused,  if  they  de- 
sire, from  any  exercises  where  sectarian 
doctrines  may  be  taught,  or  any  comments 
made  upon  the  Scriptures,  is  within  the  pro- 
hibition of  the  South  Dakota  Constitution 
against  appropriations  to  "aid"  any  sec- 
tarian school  or  institution.  Id. 

64.  The  "aid"  to  any  sectarian  school 
which  is  prohibited  by  S.  D.  Const,  art.  6, 
§  3,  includes  all  appropriations  to  schools 
whether  made  as  a  donation  or  in  payment 
for  services  rendered  the  state, — as,  in  case 
of  instruction  to  teachers.  Id. 

65.  Where  an  industrial  school  for  girls 
incorporated  under  the  Illinois  act  of  May 
28,  1879,  but  having  no  separate  buildings 
or  other  property  of  its  own,  placed  the 
girls  committed  to  it  in  Roman  Catholic 
institutions,  the  managers  of  which  were 
its  incorporators  and  directors,  the  pay- 
ment of  the  charges  for  the  girls  so  com- 
mitted, provided  for  by  the  act,  is  not  en- 
forceable, under  Const,  art.  8,  §  3,  prohib- 
iting the  appropriation  of  public  money  to 
support  any  sectarian  institution.  Cook 
Countv  V.  Chicago  Industrial  School  for 
Cirls,  'l25  111.  540,  18  N.  E.  183,  197,     1:  437 

66.  Appropriations  of  the  money  of  the 
state  for  the  general  and  other  expenses  of 
a  private  normal  university,  in  considera- 
tion of  the  gratuitous  instruction  of  teach- 
ers for  the  common  schools,  are  not  an  as- 
sumption of  the  debts  or  liabilities  of  such 
corporation  or  a  loan  or  extension  of  credit 
in  aid  of  it,  in  violation  of  111.  Const,  art.  4, 
§  20,  but  are  within  the  legislative  dis- 
cretion as  to  the  means  of  carrying  out 
the  provisions  of  Const,  art.  8.  §  1,  requir- 
ing the  legislature  to  provide  for  a  system 
of  free  schools.  Boehm  v.  Hertz,  182  111.  154, 
54  N.  E.  973,  48:  575 

c.  Diversion  of  Fund. 

For  Editorial  Notes,  see  infra.  III.  §  1. 

67.  Any  balance  remaining  to  the  credit 
of  any  .separate  fund  of  state  moneys  cre- 
ated by  law,  after  warrants  against  it  have 
been  satisfied,  may  be  applied  by  the  legis- 
lature to  any  lawful  purpose  under  the 
Constitution.  State  ex  rel.  New  Orleans 
Canal  &  Bkg.  Co.  v.  Heard,  47  La.  Ann. 
1679.    18  So.  746,  47:  512  I 

68.  Money    appropriated    for    the    pay    of  | 
members  of  the   legislature,  its  officers  and  I 
clerks,  cannot   be  used  to  pay  the  expense 
of   an    impeachment     trial.       Henderson     v. 
Hovey.  46  Kan.  691,  27  Pac.  177.        13:222 


69.  Under  a  statute  appropriating  for  the 
expenses  of  an  impeachment  trial  specific 
sums  for  the  pay  of  members  of  the  senate, 
and  for  the  compensation  of  the  secretary, 
stenographers,  and  other  officers,  the  senate 
has  no  power  to  transfer  a  portion  of  the 
sum  appropriated  for  the  pay  of  its  mem- 
bers for  the  purpose  of  paying  such  officers. 

Id. 

70.  An  appropriation  of  a  certain  sum  for 
a  state  soldiers'  and  sailors'  monument,  by 
an  act  requiring  bonds  from  commissioners 
that  the  cost  shall  not  exceed  that  sum  in- 
cluding donations  and  contributions,  can  be 
used  only  for  the  structural  work  of  the 
monument,  and  not  to  pay  the  compensa- 
tion and  expenses  of  commissioners,  secre- 
tary, and  architect,  or  expenses  of  adver- 
tising for  and  procuring  the  design,  or  for 
other  incidental  expenses  authorized  by  the 
act.  Henderson  v.  State  Soldiers  &  S. 
Monument  Comrs.  129  Ind.  92,  28  N.  E.  127, 

13:  169 

71.  Mandamus  requiring  a  city  to  levy 
taxes  for  the  highest  legal  amount  and  pay 
on  a  judgment  any  surplus,  after  paying 
current  expenses,  does  not  violate  a  consti- 
tutional provision  against  diverting  money 
raised  for  one  purpose  to  another.  Howard 
V.  Huron,  5  S.  D.  530,  59  N.  W.  833, 

26:  493 


[II.  Editorial  Notes. 

§  I.  Generally. 

As  to  School  Money,  see  Schools,  VI.  §  2. 
Keepers  of,  as  public  officers.     17:  246. 
Requirements  to  obtain  from  treasury.  13: 

222.* 
Unconstitutionality   of  statute    as    defense 
against       mandamus       to 
compel  payment    of    pub- 
lic money.     47:  516. 
Loss  by  theft  or  bank  failure.    22:  449. 
Power  to  use  public  school  moneys  in  sup- 
port of  other  educational 
institutions.      15:  825. 
§  2.  Public  purposes  for  which  money  may 

be  appropriated  or  raised  by  taxes. 
In  general.     14:  474. 

Support  of  schools.     14:  474. 
Public   buildings,   parks,   and   improve- 
ments.    14:  474. 
Celebrations;      pul)lic      entertainments. 

14 :  475. 
Relief  or  loans  to  citizens.    14:  475. 
Protection  against  fire  or  disease.     14: 

476. 
Furnishing    soldiers.      14:  476. 
Expenses   relating    to    corporate    exist- 
ence.    14:  477. 
Payment  of  moral  obligations.    14:  477. 
Aid  to  business  corporations  or  enter- 
prises.    14:  478. 
Aid  to  railroads.     14:  479. 
Rewards   for  criminals.     14:  480. 
To  aid   sectarian   institutions.     14:  418. 
For    salary.  '  13:  178.* 


PUBLIC  POLICY— PUBLIC  TRIAL. 
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'UBLIC  POLICY. 

In  Acting  as  Broker  for  Both  Parties,  see 
Brokers,   18. 

Effect  of,  on  Enforcement  of  Foreign  Law, 
see  Conflict  of  Laws,  3-5,  19-23. 

As  AflFecting  Contracts,  see  Contracts,  III.  c. 

In  Ownership  of  Town  by  Manufacturing 
Corporation,  see  Corporations,  197,  198. 

How  Determined,   see  Courts,  460. 

Violation  of  By-Law  of  Board  of  Trade,  see 
Exchanges,  6,  7. 

Condition  against  Mortgaging  Insured 
Property,  see  Insurance,  382. 

Provision  for  Insurance  Agent  being  Agent 
of  Applicant,  see  Insurance,  530. 

Necessity  of  Pleading,  see  Pleading,  491- 
493. 

In  Establishment  of  Eailroad  Relief  As- 
sociation, see  Railroad  Relief  As- 
sociations, 2. 

Declaring  Statute  Void  as  against,  see  Stat- 
utes, 50. 

Validity  of  Trust  in  Regard  to,  see  Trusts, 
28. 

That  which  is  essentially  in  accord  with 
the  statutes  does  not  contravene  public 
policy.  Heller  v.  National  Marine  Bank,  89 
Md.  602,  43  Atl.  800,  45:438 


PUBLIC  PRINTING. 


Necessity  of  Appropriation  for,  see  Appro- 
priations, 4a. 

Equal  Privileges  as  to,  see  Constitutional 
Law,  335. 

Requiring  Giving  of,  to  Union  Printers,  see 
Constitutional  Law,  546. 

Validity  of  Contract  for,  see  Contracts,  496. 

Contract  against  Competition  for,  see  Con- 
tracts, 430. 

Bid  for,  see  Contracts,  862. 

Letting  of  Contract  for,  see  Contracts,  852. 

Designation  of  Newspaper  by  County,  see 
Counties,  84. 

Partial  Invalidity  of  Statute  as  to,  see 
Statutes,  85. 

Editorial  Notes. 

Claims  against  state  for.    42:  59. 


PUBLIC  PROPERTY. 

Condemnation  of,  see  Eminent  Domain,  24- 
27,  30-36,  41,  42. 

Right  to  Compensation  on  Condemnation  of, 
see  Eminent  Domain,  283,  286. 

Lien  on,  see  Mechanics'  Liens,  63-67. 

Liability  for  Local  Improvement  Assess- 
ment, see  Public  Improvements,  106- 
111. 

Exemotion  of,  from  Taxation,  see  Taxes,  I. 
f,'4. 

See  also  Parks  and  Squares;  Public 
Grounds;  State  Institutions. 


Editorial  Notes. 

Injunction  against  sale  of,  under  execution. 

30:  103. 
Liability  to  local  assessments.     35:  38. 
Municipal  assessment  upon  state  property. 

23:  807. 
Mechanics'  liens  on.    35:  141. 


♦  >» 

PUBLIC  PURPOSE. 

Right  to  Issue  Bonds  for,  see  Bonds,  III.  b, 
2, 

Purposes  for  which  Public  Funds  may  be 
Qsed,  see  Counties,  II.  c;  Public 
Moneys,  II.;  Taxes,  I.  d. 

.Justifying  Exercise  of  Right  of  Eminent 
Domain,  see  Eminent  Domain,  I.  d;  V. 
§§  3-6. 

Building  of  Town  House  as,  see  Municipal 
Corporations,  419. 

Ownership  of  Town  House  as,  see  Municipal 
Corporations,  419. 

Purchase  of  Fuel  for  Resale  as,  see  Munici- 
pal Corporations,  414,  415. 

Supplying  Citizens  with  Gas  as,  see  Munici- 
pal Corporations,  371. 

Editorial  Notes. 

For  which  public  money  may  be  used. 
474. 
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PUBLIC  RESORTS. 


Action  for  Wrongfully  Ordering  from,  see 

Case,  11. 
Damages    for    Wrongfully    Ordering    from, 

see  Damages,  251. 
Damages  for  Unlawful  Ejection  from,  see 

Damages,  578. 

♦»» 

PUBLIC  RIGHT. 

Attorney  General  as  Proper  Party  in  Ac- 
tion to  Enforce,  see  Parties,  138. 

Who  May  Bring  Action  to  Protect,  see 
Parties,  I.  a,  4.  ^ 

See  also  Private  Action. 


PUBLIC  SCHOOLS. 


See  Schools. 

^>» 

PUBLIC  SQUARE. 

See  Parks  and  Squares. 

♦•» 

PUBLIC  TRIAL. 

Necessity  of,  see  Criminal  Law,  88-90. 

Editorial  Notes. 
Right  of  accused  to.    14:  809. 
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PUBLIC  USE— PUTATIVE  FATHER. 
PUBLIC  USE. 


Of  Wharf,  see  Wharves,  5,  11. 
#-»■♦ 


PUBLIC  WELL. 
Duty  of  City  as  to,  see  Waters,  553. 


PUBLIC  WORKS. 


Ordinance  as  to  Hours  of  Labor  on,  see  Mu- 
nicipal Corporations,  250. 


PUEBLOS. 

Assessment  on  Land  of,  see  Public  Improve- 
ments,  106. 


PUFFING. 
At  Auction,  see  Auction,  3,  4. 
♦■•-» 


PUIS  DARREIN  CONTINUANCE. 

Plea  of,  see  Pleading,  505. 

» * » 

PULP  MILL. 

Liability    for   Injury   in,   see   Landlord   and 
Tenant,  186,  187. 


PUMP. 

As  a  Fixture,  see  Fixtures,  23. 

In  Highway,  see  Highways,  60. 

Right  to  Use  Gas  Pump,  see  Mines,  62,  63. 

Use  of,  for  Irrigation,  see  Waters,  457. 


PUMPING    STATION. 

As  Nuisance,  see  Nuisances,  IC>G. 


PUNCTUATION. 


Consideration    of,    in    Construing   Contract, 

see  Contracts,  278. 
Consideration  of,  in  Construing  Statute,  see 

Statutes,  494,  495. 


PUNISHMENT. 
For  Contempt,  see  Contempt,  IV. 


For  Crime,  see  Criminal  Law,  IV.;  VI.  §§ 
28-33. 


♦  *» 


PUNITIVE    DAMAGES. 
See  Damages,  II.;   V.  §  4. 

«-»^ 


See  Schools. 


PUPILS. 


■♦♦» 


PURCHASE. 
Meaning  of,  see  Aliens,  18,  19. 
♦  «  » 


PURCHASE    MONEY. 

Mortgage  for,  see  Mortgage,  58,  132,  207; 

Partnership,  21. 
Priority   of    Mortgage    for,    see    Mechanics' 

Liens,  26. 
Payment  of,  see  Vendor  and   Purchaser,  I. 

'  b. 
Lien  for,  see  Vendor  and  Purchaser,  II. 


PURE  FOOD  LAW. 


Constitutionality  of,  see  Courts,  490. 
Enjoining  Execution  of,  see  Injunction,  120. 
Operation    of,    on    Article    Produced    under 
Patent,  see  Patents,  2. 


PURPRESTURE. 


Awning  as,  see  Highways,  71. 

Building    above    Prescrjbed   Height    as,    see 

Parks  and  Squares,  2. 
Piers  in  Lake  as,  see  Waters,  116. 
Abatement  of,  see  Highways,  104. 
Injunction  against,  see  Injunction,  306,  387. 

•A  purpresture  is  not  made  by  occupation 
of  part  of  a  river  bed  by  one  who  owns  the 
soil  to  the  center  of  the  river,  subject  to 
the  public  right  of  navigation,  where  he 
does  not  abridge  or  injure  the  public  use. 
Grand  Rapids  v.  Powers,  89  Mich.  94,  50 
N.  W.  661,  14:  498 

♦  »  » 


PUSH  CART. 

Master's   Liability   for  Negligent   Handling 
of,  see  Master  and  Servant,  684. 


♦  •» 


PUTATIVE    FATHER. 

Right  of,  to  Custody  of  Child,  see  Infants, 
45. 


QUAII^-QUIA  TIMET. 
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QUAIL. 

Due  Process  in  Prohibiting  Possession  of, 
see  Constitutional  Law,  774. 

Possession  of,  During  Closed  ^  Season,  see 
Game  Laws,  3,  4.  ■* 

♦  >» 


QUAKERS. 

Charitable  Gift  for,  see  Charities,  21,  128. 
Custom  of,  see  Charities,  21. 


QUALIFICATIONS. 


For  Corporate  OflRce,  see  Corporations,  216- 

223. 
Of  Grand  Juror,  see  Grand  Jury,  20. 
Of  Judge,  see  Judges,  III. 
For  Office  Generally,  see  Officers,  I.  a. 
Of  Teacher,  see  Schools,  II.  a. 
Of  Voters,  see  Elections,   14-20. 


QUALIFIED   FEE. 


Creation  of,  by  Will,  see  Wills,  272,  273. 
See  also  Real  Property,  I.  a,  3. 


QUALITY. 

Opinion  as  to,  see  Evidence,  1413. 

Implied  Warranty  as  to,  see  Sale,  II.  b,  &  c. 

Of  Water,  see  Waters,  III.  b,  2,  6. 


QUANTITY. 


Opinion  as  to,  see  Evidence,   1374,  1375. 
Seller's  Failure  to  Deliver  Quantity  Agreed 

on,  see  Sale,  117,  118. 
Of  Land  Sold,  see  Vendor  and  Purchaser,  I. 


QUANTUM    MERUIT. 

Recovery  on,  see  Contracts,  21,  301,  401, 
613,^  626,  681-694,  721;  Election  of  Rem- 
edies, 2,  30,  44;  Infants,  59. 

For  Literary  Services,  see  Assumpsit,  2. 

Pleading  in  Action  on,  see  Pleading,  275. 

See  also  Attorneys,  72. 


QUARANTINE. 

Quarantine  Laws  as  Regulation  of  Com- 
merce, see  Commerce,  11-13. 

Delegation  of  Power  as  to,  see  Constitu- 
tional Law,  215. 

Of  Vessel,  Due  Process  as  to,  see  Constitu- 
tional Law,  627. 

Motive  of,  see  Courts,  85. 

Presumption  as  to  Knowledge  of,  see  Evi- 
dence, 295. 

Regulations  as  to,  see  Health,  12,  13,  17- 
20,  V.  §  2. 

Use  of  Property  for  Quarantine  Station, 
see  Hospitals,  2. 

Indictment  for  Disobeying,  see  Indictment, 
etc.,  33. 

Municipal  Liability  as  to,  see  Municipal 
Corporations,  506. 

Title  of  Statute  as  to,  see  Statutes,  164. 

Treaties  Made  with  Reference  to,  see  Trea- 
ties, 3. 


QUARRIES. 

Blasting  in,  as  Nuisance,  see  Blasting,  12. 

Construction  of  Lease  of,  see  Contracts,  356, 
357. 

Damages  for  Quarrying  Stone,  see  Dam- 
ages, 414. 

Condemnation  of  Land  for  Railroad  to, 
see  Eminent  Domain,  121-123. 

Condemnation  of  Railroad  Right  of  Way 
to  Reach,  see  Eminent  Domain,  104. 

Duty  to  Inspect  Stone  Received  from,  see 
Master  and  Servant,  220,  221. 

Fellow  Servant  in,  see  Master  and  Servant, 
557. 

Rights  in,  see  Mines,  39,  40. 

Operation  of,  by  City,  see  Municipal  Cor- 
porations, 420. 


QUASHING, 


Of  Writ,  Appeal  from,  see  Appeal  and  Er- 
ror, 16. 
Of  Indictment,  see  Indictment,  etc.,  IV. 


QUESTION  FOR  JURY. 

See  Trial,  IL 


QUIA  TIMET. 


To  Place  Corporate  Assets  in  Hands  of  Re- 
ceiver, see  Receivers,  41. 
See  also  Cloud  on  Title. 
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QUIET  ENJOYMENT— QUO  WARRANTO,  II.  a.  1. 


The  remedy  of  a  bill  quia  timet  by  which 
one  may  go  into  a  court  of  chancery  to  pre- 
vent the  occurrence  of  events  which  he 
fears  will  be  so  disastrous  that  they  will  be 
beyond  remedy  in  a  court  of  law,  is  not 
available  merely  because  one  fears  that,  if 
events  are  left  to  take  their  course,  he  will 
be  forced  to  plead  in  a  court  of  law,  when 
the  remedy  at  law  will  be  ample.  State  ex 
rel.  McCaffery  v.  Aloe,  152  Mo.  466,  54  S. 
W.  494,  57 :  393 


^•» 


QUIET  ENJOYMENT. 

Covenant  for,  see  Covenant,  54,  55,  58,  68, 

72. 
Damages   for  Breach   of  Covenant   for,   see 

Damages,  117. 
By   Tenant,  see  Landlord  and  Tenant,  68- 

74. 


QUIETING   TITLE. 
See  Cloud  on  Title. 


QUITCLAIM. 

Implied  Covenant  from  Recitals  in,  see 
Covenant,   10. 

By  Remaindermen,  see  Deeds,  30. 

Estoppel  by.  see  Estoppel,  59,  60. 

Release  in  Form  of,  see  Release,  8. 

Right  of  Vendee  by,  see  Parties,  66;  Ven- 
dor and  Purchaser,   50a. 

Effect  of,  see  Vendor  and  Purchaser,  99, 
105-110. 

Editorial  Notes. 

Effect   of,   on   otherwise   clear   record   title. 

29:  33. 
Bona  fide  purchase  by.     1 :  798.* 


QUORUM. 

Of  Stockholders,  see  Corporations,  047. 

Of  County  Board,  see  Counties,  88. 

Of  Court,  see  Judges,  14-16. 

Of  Representative  Body,  Generally,  see 
Parliamentary  Law,  5-10. 

Presumption  as  to  Continuance  of,  see  Evi- 
dence,  417,  418. 

Editorial  Notes. 

What  is.     6:  309.* 

Of  stockholders  for  corporate  election.     21: 
174. 


QUOTATIONS. 


QUO  WARRANTO. 

I.  Nature  of  Proceeding. 
II.  When  Proper  Remedy. 

a.  To   Corporations    or   Associations. 

1.  In  General. 

2.  To  Railroad  Company. 

3.  To  Board  of  Regents. 

4.  To  County. 

b.  As  to  Office. 

III.  Who  Entitled  to  Maintain;  Leave. 

IV.  Procedure. 

V.  Editorial  Notes. 

Dismissal  of  Appeal  from,  see  Appeal  and 

Error,  367. 
Prior  Decision  as  Bar,  see  Judgment,  297. 
Limitation  of  Time  for,  see  Limitation  of 

Actions,  192. 


Protection   of   Market    Quotations,   see    In- 
junction, 127,  128. 
Property  Right  in,  see  Property,  2. 


I.  Nature  of  Proceeding. 

For  Editorial  Notes,  see  infra,  V.  §  1. 

1.  The  trial  of  the  title  of  a  public  of- 
ficer by  information  in  the  nature  of  quo 
warranto  as  a  substitiite  for  the  writ  of 
quo  warranto,  under  authority  of  Mass. 
Pub.  Stat.  chap.  150,  §  3,  authorizing  the 
issue  of  such  writs  by  the  supreme  judicial 
court,  is  exclusively  a  civil  proceeding.  At- 
torney General  v.  Sullivan,  163  Mass.  446, 
40  N.  E.  843,  28:  455 

2.  A  proceeding  under  the  Missouri  cor- 
rupt practices  act  of  March  31,  1893, 
brought  by  the  attorney  general  on  the 
initiative  of  the  defeated  candidate,  who 
by  §  10  is  required  to  specify  the  charges 
under  the  act,  is  not  a  proceeding  by  quo 
warranto  instituted  by  the  attorney  gen- 
eral ex  officio,  but  is  a  special  proceeding, 
subject  to  the  limitations  and  restrictions 
of  the  statute.  State  ex  rel.  Crow  v. 
Bland,  144  Mo.  534,  46  S.  W.  440,       41 :  297 


II.  When  Proper  Remedy. 

a.   To  Corporations  or  Associations. 

1.  In  General. 

For  Forfeiture  of  Corporate  Franchise,  see 
Corporations,  708,  712,  715,  716. 

Against  Foreign  Insurance  Company,  see 
Insurance,  48,  50. 

See  also  infra,  27,  28. 

For  Editorial  Notes,  see  infra,  V.  §  2. 

3.  The  right  of  the  state  to  restrain 
usurpation  of  power  by  a  corporation  which 
is  clearly  antagonistic  to  good  public  policy 
is  not  defeated  by  any  imputation  of 
laches,  or  upon  the  ground  that  acquies- 
cence is  to  be  inferred  from  the  failure  to 
invoke  the  aid  of  the  courts  at  an  early 
dav.  People  ex  rel.  Moloney  v.  Pullman's 
Palace  Car  Co.  175  111.  125,  51  N.  E.  664, 

64:  366 
Manufacture  of  oleomargarine. 

4.  Quo  warranto  may  properly  be  invoked 
to   oust  a  corporation   from    the    right    to 
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manufacture  oleomargarine,  given  to  it  by 
its  charter,  where  the  business  has  been 
conducted  in  defiance  of  the  laws  of  the 
state  relating  thereto,  and  in  such  a  man- 
ner as  to  amount  to  an  abuse  of  the  corpo- 
rate power.  State  ex  rel.  Monnett  v. 
Capital  City  Dairy  Co.  62  Ohio  St.  350,  57 
N.  E.  62,  57:  181 

5.  A  proceeding  in  quo  warranto  to  oust 
a  corporation  engaged  in  the  manufacture 
of  oleomargarine  from  the  exercise  of  its 
right  to  be  a  corporation,  because  of  its 
violation  of  statutes  regulating;  the  manu- 
facture and  sale  of  oleomargarine,  is  not 
barred  by  the  fact  that  the  criminal  laws 
of  the  state  provide  for  the  punishment  of 
such  violations  by  fine.  Id. 
To  enforce  right  of  director. 

6.  Quo  warranto  is  the  proper  remedy  to 
enforce  the  right  of  a  person  duly  elected 
as  a  director  to  be  recognized  as  such  when 
his  right  is  denied.  Maynard  ex  rel.  Dusen- 
bury  V.  Looker,  111  Mich.  498,  69  N.  W. 
929,  56:  947 
To  association. 

For  Editorial  Notes,  see  infra,  V.  §  2. 

7.  An  association,  although  unincorpo- 
rated, may  be  ousted  bj^  quo  warranto  from 
acting  "as  a  corporation,"  under  Ohio  Rev. 
Stat.  §  6760.  State  ex  rel.  Richards  v. 
Ackerman,  51  Ohio  St.  163,  37  N.  E.  828, 

24:  298 

2.  To  Railroad  Company, 

See  also  infra,  26. 

8.  A  usage  on  the  part  of  a  railroad  com- 
pany to  deliver  freight  from  a  hold  track  to 
a  point  of  final  destination  within  a  city 
free  of  charge  does  not  impose  upon  it  the 
duty  of  continuing  to  do  so  which  can  be 
enforced  by  quo  warranto.  State  ex  rel. 
Crow  v.  Atchison,  T.  &  S.  F.  R.  Co.  176  Mo. 
687,  75  S.  W.  776,  63:  761 

9.  Quo  warranto  will  not  lie  to  prevent 
a  railroad  company  from  making  unlawful 
charges  for  services  rendered,  where  the  leg- 
islature has  made  ample  provision  for  the 
regulation  of  such  charges,  the  remedies 
provided  by  the  statute  being  exclusive.  Id. 
Street  railway. 

10.  Quo  warranto  will  not  lie  to  exclude 
a  street  railway  company  from  the  right  of 
laying  its  tracks  in  a  city  street  which  has 
been  granted  to  it  by  the  municipality  act- 
ing within  the  scope  of  its  authority. 
People  ex  rel.  Kunze  v.  Ft.  Wayne  &  E.  R. 
Co.  92  Mich.  522,  52  N.  W.  1010,  16:  752 

11.  The  state  may  oust  a  street  railway 
company  from  its  franchise  to  operate  a 
railway  in  streets,  by  quo  warranto  pro- 
ceedings brought  on  relation  of  the  city,  al- 
though the  franchises  were  derived  direct- 
ly from  the  city  under  ordinances  passed  in 
the  exercise  of  charter  power  conferred  on 
the  city  by  the  state,  which  thus  made  the 
grant  through  the  agency  of  the  city. 
State  ex  rel.  Kansas  Citv  v.  East  Fifth 
Street  R.  Co.  140  :\Io.  539^  41  S.  W.  955. 

38:  218 
L.R.A.  Dig.— 159. 


12.  A  city  cannot  contract  away,  or  in 
any  way  abridge,  the  sovereign  power  of 
the  state  to  proceed  against  a  street  rail- 
way company  by  quo  warranto  for  for- 
feiture of  its  franchises,  or  even  to  do  so 
on  the  relation  of  the  city.  Id. 

3.  To  Board  of  Regents. 

See  also  State  Universities,  1. 

13.  An  action  in  the  nature  of  quo  war- 
ranto may  be  maintained  in  the  name  of  the 
state  by  the  attorney  general  to  oust  the 
board  of  regents  of  the  University  of  Kan- 
sas from  the  exercise  of  corporate  powers 
in  excess  of  those  conferred  on  it  by  law. 
State  ex  rel.  Little  v.  Regents  of  University, 
55  Kan.  389,  40  Pac.  656,  29:378 

14.  The  assumption  by  the  board  of  re- 
gents of  the  State  University  of  the  power 
to  collect  fees  from  students  for  use  of  the 
library,  and  to  exclude  students  from  tlie 
library  for  nonpayment  thereof,  is  an  un- 
warranted assumption  of  corporate  powers 
from  the  exercise  of  which  they  will  bo 
ousted  by  suit  brought  in  the  name  of  the 
state  by  the  attorney  general.  Id. 

4.  To  County. 

Quo  Warranto  to  Contest  Annexation  to  a 
City,  see  infra,  29. 

15.  An  information  in  the  nature  of  quo 
warranto  brought  by  the  attorney  general 
will  lie  against  a  county  to  oust  it  from  ad- 
joining territory  illegally  annexed  to  the 
county  and  over  which  the  county  has  as- 
sumed jurisdiction.  State  ex  rel.  Childs  v. 
Crow  Wing  Countv.  66  ]\rinn.  519.  69  X.  W. 
925,  35:  745 

b.  As  to  Office. 

See  also  supra,  1,  2;  infra,  22,  36. 

16.  Statutory  proceedings  for  election 
contests  are  not  exclusive  of  quo  warranto 
proceedings,  unless  the  legislative  intent  to 
that  effect  is  clearly  expressed.  People  ex 
rel.  Barton  v.  Londoner,  13  Colo.  303,  22 
Pac.  764,  6:444 

17.  Inquiry  by  quo  warranto  into  usurpa- 
tions of  office  is  not  abolished  by  Colo. 
Const,  art.  7,  §  12.  directing  specific  legis- 
lation for  the  trial  of  election  contests;  but 
such  proceedings  cannot  be  made  a  remedy 
for  a  contestant,  and  his  claim  to  the  of- 
fice adjudicated  therein.  As  to  election  con- 
tests purely,  the  statutory  remedy  directed 
by  the  Constitution  is  exclusive.  Id. 

18.  The  superior  court  as  a  court  of  gen- 
eral jurisdiction  in  Connecticut  may  take 
jurisdiction  in  quo  warranto  to  establish 
the  right  of  a  person  to  the  office  of  govern- 
or, where  he  has  received  a  majority  of  all 
the  votes  cast  and  the  general  assembly 
refuses  to  act  or  has  lost  the  power  to  do 
so,  so  that  he  is  remediless  unless  the  court 
mav  intervene.  State  ex  rel.  Morris  v. 
Bulkeley,  61  Conn.  287,  23  Atl.  186, 

14:657 
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19.  An  information  in  the  nature  of  a 
quo  warranto  against  a  respondent  for 
exercising  the  functions  of  an  office  to 
which  he  has  not  been  duly  elected  rests  in 
sound  judicial  discretion,  and  may  be  de- 
nied if  the  office  is  of  small  importance  or 
to  continue  for  a  short  time  only,  but  not 
when  the  office  is  that  of  an  alderman  in 
a  large  city  and  is  to  continue  for  nearly 
two  years.  State  ex  rel.  Goodell  v.  Mc- 
Geary,  69  Vt.  461,  38  Atl.  165,  44:446 

20.  The  president  of  the  senate  is  an  of- 
ficer whose  title  can  be  tested  by  quo  war- 
ranto, under  a  statute  providing  that 
remedy  in  case  of  the  usurpation  of  any  of- 
fice or  franchise  within  the  state.  Attorney 
General  ex  rel.  Werts  v.  Rogers  (N.  J. 
Sup.)  56  N.  J.  L.  480,  28  Atl.  726,  29  Atl. 
173.  23:  354 

21.  A  relator  in  quo  warranto  will  not  be 
seated  in  an  office  because  the  return  of  the 
canvassers  was  in  his  favor  and  was  prima 
facie  correct,  when  in  fact  he  had  not  a  ma- 
jority of  the  lawful  ballots  and  the  result 
would  be  merely  to  drive  the  defendant  to 
a  new  quo  warranto  proceeding.  State  ex 
rel.  Baxter  v.  Ellis.  Ill  N.  C.  124,  15  S.  E. 
938,  17:  382 


III.  Who  Entitled  to  Maintain;  Leave. 

See  also  supra.  3,  12. 

For  Editorial  Notes,  see  infra,  V.  §  1. 

Interest. 

22.  An  opposing  candidate  may  be  the  re- 
lator in  quo  warranto  proceedings,  under 
Colo.  Code  Civ.  Proc.  chap.  28,  if  he  is 
otherwise  qualified,  on  the  district  at- 
torney's refusal  to  act,  but  his  own  claim 
to  the  office  cannot  be  adjudicated  in  that 
proceeding.  People  ex  rel.  Barton  v. 
Londoner,  13  Colo.  303,  22  Pac.  764,       6:  444 

23.  An  officer  entitled  to  hold  over  until 
his  successor  is  elected  and  qualified  has 
such  an  interest  as  entitles  him  to  question 
ilie  eligil)ility  of  one  elected  to  succeed  him. 
State  ex  rel.  Tavlor  v.  Sullivan,  45  Minn. 
.309,  47  N.  W.  802,  11:  272 

24.  The  superintendent  of  a  mimicipal 
water-supply  system  has  sufficient  interest 
in  the  validity  of  a  statute  providing  for 
the  api)ointment  of  trustees  and  a  new 
superintendent  for  the  system  to  be  en- 
titled to  maintain  quo  warranto  proceedings 
to  test  its  validitv.  State  ex  rel.  White 
V.  Barker,  116  Iowh,  96,  89  N.  W.  204, 

57 :  244 

25.  A  resident  of  a  city  and  contributor 
to  the  siip))ort  of  its  water-supply  system 
is  interested  in  the  appointment  of  trustees 
for  the  system  under  a  state  statute,  so 
as  to  be  entitled  to  maintain  quo  warranto 
])roceedings  to  test  the  validity  of  the  ap- 
pointment under  a  statute  authorizing  any 
citizen  having  an  interest  in  the  question  to 
institute  the  procoodiiig  upon  refusal  of  the 
county  attorney  to  do  so.  Id. 

26.  Tlio  pn])lic  lias  no  such  interest  in  a 
"reconsignment"  charge  made  by  a  railroad 


carrying  grain  into  a  city  for  moving  the 
grain  from  hold  tracks  to  places  of  delivery, 
and  which  is  a  reasonable  sum  for  the 
service  rendered,  and  which  is  so  arranged 
as  to  be  paid  by  the  grain  dealers  or  other 
railroads  in  case  the  grain  is  taken  out  of 
the  possession  of  the  initial  carrier  for 
further  carriage  towards  destination,  as 
will  entitle  the  attorney  general  to  institute 
quo  warranto  proceedings  against  the  initial 
carrier  to  compel  its  abolition.  State  ex 
rel.  Crow  v.  Atchison,  T.  &  S.  F.  R.  Co.  176 
Mo.  687,  75  S.  W.  776,  63:  761 

27.  The  attorney  general  cannot  maintain 
a  quo  warranto  proceeding  against  a  corpo- 
ration solely  for  the  vindication  of  private 
rights  or  the  redress  of  private  grievances. 

Id. 
Leave. 

28.  The  relator  in  a  proceeding  in  the  na- 
ture of  quo  warranto  for  the  dissolution  of 
a  corporation  need  not  obtain  leave  or  an 
order  of  court  to  institute  and  prosecute 
such  proceedings.  Capital  City  Water  Co. 
V.  State  ex  rel.  Macdonald,  105  Ala.  406,  18 
So.  62,  29:  743 

29.  Leave  to  a  taxpayer  to  prosecute  an 
action  of  quo  warranto  to  contest  annexa- 
tion to  a  citj',  given  under  Iowa  Code,  § 
3348,  is  conclusive  against  an  attack  made 
in  the  quo  warranto  proceedings  on  the 
ground  that  his  interest  was  trivial.  State 
ex  rel.  West  v.  Des  Moines,  96  Iowa,  521,  65 
N.  W.  818,  31 :  I8« 


IV.  Procedure. 

Security  for  Costs  in,  see  Costs  and  Fees, 

24,"  25. 
Examination  of  Ballots,  see  Evidence,  1021. 
Right  to  Open  and  Close,  see  Trial,  42. 
For  Editorial  Notes,  see  infra,  V.  §  1. 

30.  A  proceeding  in  the  nature  of  quo 
warranto  for  the  dissolution  of  a  corpora- 
tion need  not  be  commenced  by  summons 
and  complaint  under  Ala.  Code,  §§  2651, 
2652,  requiring  all  "civil  actions,"  except  as 
otherwise  provided,  to  be  so  commenced. 
Capital  City  Water  Co.  v.  State  ex  rel.  Mac- 
donald. 105  Ala.  406,  18  So.  62,  29:  743 
Allegations;  pleading. 

31.  A  writ  and  information  in  the  nature 
of  quo  warranto  having  admitted  a  finding 
and  proclamation  annexing  territory  to  a 
county  must  allege  facts  to  rebut  the  pre- 
sumption in  their  favor,  in  order  to  at- 
tack the  validity  of  such  annexation.  State 
ex  rel.  Childs  v.  Crow  Wing  County,  66 
Minn.  519,  69  N.  W.  925,  35:745 

32.  A  plea  of  non  usurpavit  is  not  proper 
on  an  information  in  the  nature  of  quo  war- 
ranto, although  it  is  filed  by  a  private  indi- 
vidual on  his  own  relation,  upon  the  re- 
fusal of  the  attorney  general  to  commence 
the  suit.  Buckman  v.  State  ex  rel.  Spencer, 
34  Fla.  48,  15  So.  697,  24:  806 

33.  A  plea  in  a  proceeding  in  the  nature 
of  quo  warranto  for  the  dissolution  of  a 
corporation,    alleging    that    respondent    has 
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fully  performed  all  its  duties  arising  out  of 
its  charter  by  providing  a  system  of  water- 
works of  sufficient  capacity  and  power  to 
furnish  the  city  an  abundant  supply  of 
water,  does  not  deny  an  allegation  in  the 
petition  that  respondent  failed  to  supply 
the  city  and  its  inhabitants  with  such 
water.  Capital  City  Water  Co.  v.  State  ex 
rel.  Macdonald,  105  Ala.  406,  18  So.  62, 

29:  743 

34.  An  information  in  quo  warranto 
which  alleges  only  that  the  relator  appears 
by  the  returns  to  have  a  majority  of  all  the 
votes  is  insufficient  without  alleging  that 
he  had  a  majority  of  all  the  votes.  State 
ox  rel.  Morris  v.  Bulkelev,  61  Conn.  287,  23 
Atl.  186,  *  14:  657 
Mode  of  trial. 

35.  Proceedings  upon  information  in  the 
nature  of  quo  warranto  belong  to  the  class 
designated  "remedial  cases,"  in  Minn.  Const, 
art.  6,  §  2,  and  are  not  included  in  the  class 
denominated  "cases  at  law,"  in  art.  1,  §  4, 
of  the  same  instrument,  in  which  trial  by 
jury  is  demandable  as  of  right.  State  ex 
rel.  Clapp  v.  Minnesota  Thresher  Mfg.  Co. 
40  Minn.  213,  41  N.  W.  1020,  3:  510 

36.  A  public  office,  such  as  that  of  the 
president  of  the  common  council  of  a  city, 
is  not  property,  and  a  trial  on  an  infor- 
mation in  the  nature  of  a  writ  of  quo  war- 
raftto  is  not  a  suit  between  two  or  more 
])ersons,  within  the  meaning  of  the  declara- 
tion of  rights  in  Mass.  Const,  art.  15,  giving 
the  right  to  a  jury  trial  in  controversies 
concerning  property  and  in  suits  between 
two  or  more  persons.  Attorney  General  v. 
Sullivan,  163   Mass.  446,  40  N.  E.  843, 

28:  455 

37.  The  right  to  a  jury  trisil  is  not  given 
by  implication  on  an  information  in  the 
nature  of  quo  warranto  to  try  title  to  a 
public  office,  entertained  as  a  substitute  for 


a  writ  of  quo  warranto  authorized  by  Mass. 
Pub.  Stat.  chap.  150,  §  3.  Id. 

38.  The  constitutional  guaranty  that 
trial  by  jury  shall  remain  inviolate  forever 
extends  to  issues  of  fact  on  an  information 
in  the  nature  of  a  writ  of  quo  warranto, 
since  such  issues  were  triable  by  jury  at 
common  law.  Buckman  v.  State  ex  rel. 
Spencer,  34  Fla.  48,  15  So.  697,  24:  806 


3: 


V.  Editorial  Notes. 

§  I.  In  general. 

Remedj'  by  ancient  writ  of.     3:  510.* 
Jurisdiction.     3:  510.* 
Judicial  discretion.     3:  511.* 
Proceedings;    by   whom   instituted. 
511.* 
Information  in  nature  of  quo  warranto. 
512.* 

Proceedings  by  information.     3:  512.* 
Right  to  jury  in  proceedings  by.    24:  806. 
To  inquire  into  validity  of  drainage  assess- 
ment.   60:  243. 
§  2.  Corporate  matters. 
For  illegal  exercise  of  corporate  franchise. 

7:  319.* 
To   oust   foreign   association  from  exercise 
of  corporate  function.   24: 
295. 
Against     corporations    for    making    illegal 
charges  in  the    course    of 
authorized    business.     63 : 
761. 
In  general.    63:  761. 
When  allowed.     63:  761. 
Effect  of  existence  of    other    adequate 

remedy.     63:  762. 
Extent  of  judgment  rendered.    63:  764. 


K 


RACE. 

Editorial  Notes. 
Implied  reservation  of  use  of.     13:  657. 


RACE  COURSE. 


Judicial  Notice  as  to,  see  Evidence,  59. 
Special  Legislation  as  to,  see  Statutes,  328. 


RACE  MEETING. 

See  Horse  Race. 


RACING  ASSOCIATION. 

Gambling  by,  see  Gaming,  11,  12. 


RAFFLE. 


See  Lottery,  27. 


RAILINGS. 

On  Hishway,  see  Highways,  266-268,  271. 
Defects  in,  as  Proximate   Cause  of  Injury, 
see  Proximate  Cause,  51. 
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RAILROAD  AID  BONDS. 

Bonding  Town  for,  see  Towns,  1,  19,  20,  25. 
See  also  Bonds,  110-113,  125,  126,  139,  141, 
148,  149,  166,  168. 


RAILROAD   COMMISSIONERS. 

Orders  of,  see  Carriers,  1027-1029. 

Reasonableness  of  Rates  Fixed  by,  see  Car- 
riers, 1096-1103. 

Authority  to  Require  Building  and  Main- 
tenance of  Depot,  see  Carriers,  1141. 

Powers  of,  in  Case  of  Interstate  Com- 
merce, see  Commerce,  55,  59. 

Delegation  of  Power  to,  see  Constitutional 
Law,  220-223. 

Power  to  Fix  Rates,  see  Constitutional 
Law,  1146. 

Due  Process  in  Fixing  Rates,  see  Constitu- 
tional Law,  743. 

Court  Directing  Mode  of  Giving  of  Notice 
by,  see  Constitutional  Law,  192. 

Jurisdiction  of  Federal  Courts  over,  see 
Courts,  324. 

Court's  Power  to  Interfere  with  Action  of, 
see  Courts,  89. 

Estoppel  of,  see  Estoppel,  209. 

Presumption  and  Burden  of  Pi'oof  as  to 
Acts  of,  see  Evidence,  612,  754. 

Evidence  of  Schedule  of,  see  Evidence, 
2308. 

Allegation  as  to  Refusal  of,  to  Exonerate 
Carrier,  see  Indictment,  etc.,  126. 

Injunction  against,  see  Injunction,  314-316, 
468. 

Removal  of,  see  Officers,  148. 

Action  to  Enforce  Order  of,  see  Parties,  95. 

Abolition  of  Grade  Crossings,  see  Railroads, 
62-67. 

Suit  against,  see  State,  6. 

Assessment  by,  see  Taxes,  350,  434. 

1.  A  power  conferred  by  the  legislature 
upon  a  board  of  commissioners,  required  to 
be  exercised  with  reference  to  the  affairs 
of  certain  corporations,  will  not  be  extend- 
ed by  implication;  and  the  acts  which  the 
board  attempts  to  do  under  the  power  will 
not  be  upheld,  unless  the  authority  to  do 
them  is  affirmatively  shown  to  be  included 
in  it.  Oregon  R.  Comrs.  v.  Oregon  R.  & 
Nav.  Co.  17  Or.  65,  19  Pac.  702,  2:  195 

2.  A  communication  signed  by  the  secre- 
tary of  the  board  of  railroad  commission- 
ers, stating  that  the  time  for  the  taking  ef- 
fect of  the  schedule  of  rates  had  been  ex- 
tended, sent  to  the  complainant  railroad 
company  in  reply  to  a  telegram  sent  by  it 
to  the  board,  officially  requesting  such  ex- 
tension, is  to  be  considered  as  the  official 
act  of  the  board.  Chicago  &  N.  W.  R.  Co. 
v.  Dey,  35  Fed.  806.  "  1 :  744 

3.  Authority  is  given  to  the  railroad  com- 
mission to  hear  and  determine  complaints 
of  unjust  discriminations  and  preferences, 
under  the  Xnrth  Carolina  railroad  commis- 
sion act.  which  expressly  provides  that  if 
a  railroad  company  is  guilty  of  a  violation 


of  the  rules  of  the  commission,  and  after 
due  notice  of  such  violation  does  not  make 
full  recompense  for  the  wrong  or  injury 
done,  it  shall  incur  a  penalty,  and  also 
constitutes  such  commission  a  court  of 
record.  Atlantic  Exp.  Co.  v.  Wilmington  & 
W.  R.  Co.  Ill  N.  C.  463,  16  S.  E.  393, 

18:  393 

4.  The  details  of  practice  and  pleading 
may  be  supplied  by  a  railroad  commission 
which  is  constituted  a  court  of  record, 
under  the  inherent  power  of  every  court 
of  record  to  make  such  rules,  not  incon- 
sistent with  the  law,  as  are  necessary  to 
the  exercise  of  the  powers  conferred  upon  it. 

Id. 
Power  to  regulate  telegraph  rates. 

5.  The  power  of  railroad  commissioners 
to  make  rates  for  telegraph  lines  includes 
the  power  to  ascertain  what  corporation  is 
in  the  control  of  such  a  line.  State  ex  rel. 
Railroad  Commission  v.  Western  U.  Teleg. 
Co.  113  N.  C.  213,  18  S.  E.  389,  22:  570 

6.  The  authority  of  railroad  commission- 
ers in  North  Carolina  to  regulate  telegraph 
rates  does  not  include  the  power  to  direct 
offices  to  be  opened  for  commercial  business. 

Id. 
Editorial  Notes. 

Authority  of.    2:  195;*  9:  754.» 
Injunction    by    Federal    court    against.     3: 

238.» 
Regulation  of  rates  by.     3:  661.* 


RAILROAD  RELIEF  ASSOCIATIONS. 

Acceptance  of  Benefits  from,  as  Accord  and 
Satisfaction,  see  Accord  and  Satis- 
faction, 5. 

Consideration  for  Contract  with,  see  Con- 
tracts, 39. 

Invalidity  of  Agreement  with,  by  Employee, 
see  Contracts,  384-387,  461-463,  466- 
468. 

Conclusiveness  of  Committee's  Decision  as 
to  Claim,  see  Courts,  223. 

Damages  against,  see  Damages,  639. 

Estoppel  of  Member  of,  see  Estoppel,  85. 

Evidence  of  Declarations  as  to  Deduction  of 
Dues,  see  Evidence,  1624. 

Evidence  of  Nonmembership  in,  see  Evi- 
dence, 2022. 

As  Insurance  Company,  see  Insurance,  32, 
33. 

1.  The  beneficiary  of  a  contract  of  a  re- 
lief association  is  bound  by  all  the  valid 
conditions  of  the  contract.  Donald  v.  Chi- 
cago, B.  &  Q.  R.  Co.  93  Iowa,  284,  61  N. 
W.  971,  33:  492 

2.  The  establishment  by  a  railway  com- 
pany of  a  relief  association  for  the  benefit 
of  its  employees,  the  relief  fund  being 
created  by  voluntary  contributions  from  the 
employees'  wages,  and  the  company  being 
charged  with  the  care  of  the  fund  and  the 
duty  of  attending  to  the  working  details 
of  the  scheme,  is  not  contrary  to  public 
policy.     State  ex  rel.  Sheets  v.  Pittsburgh, 
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C.  C.  &  St.  L.  R.  Co.  68  Ohio  St.  9,  67  N.  E. 
93,  64:  405 

3.  The  establishment  by  a  railway  com- 
pany of  an  association  composed  of  some  or 
all  of  its  employees  and  the  company,  for 
the  purpose  of  accumulating  a  relief  fund 
by  voluntary  contributions  from  the  wages 
of  the  employees  who  are  members,  the 
company  taking  charge  of  the  funds  and  at- 
tending to  the  details  of  carrying  out  the 
scheme,  is  within  the  implied  powers  of  the 
railway  company,  and  not  ultra  vires.     Id. 

4.  The  full  penalty  prescribeSi  by  statute 
having  been  recovered  for  the  unlawful  kill- 
ing of  a  railroad  employee  who  was  a  mem- 
ber of  the  voluntary  relief  department  of 
the  railroad  company,  the  beneficiary  naiped 
in  the  certificate  of  such  employee  cannot 
maintain  a  cause  of  action  against  the  rail- 
road company  on  such  benefit  certificate. 
Oyster  v.  Burlington  Relief  Dept.  65  Neb. 
789,  91  N.  W.  699,  69:291 

5.  An  employee  of  a  railroad  company 
while  going  home  a  few  minutes  after  quit- 
ting work  is  in  the  discharge  of  his  duty 
and  in  the  service  of  the  company,  within  the 
meaning  of  the  constitution  of  a  relief  as- 
sociation insuring  him  while  in  the  dis- 
charge of  duty  in  such  service,  so  as  to 
authorize  a  recovery  where  he  is  killed  in 
crossing  the  railroad  tracks  on  his  way 
home.  Kinney  v.  Baltimore  &  O.  Em- 
ployees Asso.  35  W.  Va.  385,  14  S.  E.  8, 

15:  142 
Editorial  Notes. 

Validity  of  contracts  of.     1 :  75.* 
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I.  Franchises  and  Rights;    Leases;   Rail- 
road Aid. 
n.  Construction  and  Operation. 

a.  In   General;   Change  of  Gauge  or 

Route. 

b.  Crossings;  Track  Connections, 

c.  Fences. 

d.  Operation. 

1.  In  General. 

2.  Injuries     to     Persons    on    or 

Near      Tracks ;     Licensees ; 
Trespassers. 

3.  Accidents  at  Crossings. 

o.  In  General. 

6.  Lookout;    Signals. 

c.  Flagmen;  Gates. 

4.  Speed. 

5.  Noises;  Frightening    Animals. 

6.  Injuries  to  Animals  by  Trains. 

7.  Fires. 

e.  Contributory  Negligence. 

1.  Persons    on    or    Near    Track; 

Licensees ;   Trespassers. 

2.  At  Crossings. 

3.  Injuries  to  Minors. 

4.  Injuries  to  Animals. 

5.  As  to  Fires. 

f.  Diversion  or  Obstruction  of  Water, 
ni.  Editorial  Notes. 


Accounting  on  Railroad  Contract,    see    Ac- 
counting, 1. 
Adverse  Possession  of  Street  by  Track,  see 

Adverse  Possession,  68. 
Adverse    Possession   of   Right  of  Way,   see 

Adverse  Possession,  7,  10,  39,  40,  67. 
Proceedings  against,  in  Public  Matter,  see 

Attorney  General,  4. 
Approach  to  Bridge,  see  Bridges,  4. 
Erection  of  Toll  Bridge  by,  see  Bridges,  32, 

33. 
Regulation  of   Interstate   Business   of,   see 

Commerce,  II.  c. 
Municipal    Regulation     of,     see     Municipal 

Corporations,  II,  c,  3,  6,  (2). 
Confiscation    of     Property     Rights    of,    see 

Confiscation,  3. 
Illegal  Combinations  of,  see  Conspiracy,  II. 

d,  and  also  infra,  III.  §  2. 
Equal  Protection  and  Privileges  as  to,  see 

Constitutional  Law,  III.  a,  3,  b. 
Class  Legislation  against,  see  Constitutional 

Law,  356. 
Discrimination     against,    as    to    Attorneys' 

Foes,   see  Constitutional  Law,  574-580. 
Compelling     Domestication    as     Denial    of 

Equal     Protection,     see    Constitutional 

Law,  368. 
Due  Process  in  Allowing  Right  of  Action 

against,    see    Constitutional    Law,    11. 

b,  7,  6,  (I)    (6.) 
Due  Process  as  to  Charge  of  Expense  for 

Examining     Employees,    see    Constitu- 
tional Law,  686. 
Validity  of  Contract  to  Indemnify,  see  Con- 
tracts, 371. 
Construction     Company    as    Instrument    of 

Railroad    Company,    see    Corporations, 

841,  847. 
Covenant  as  to  Use  of  Street  by,  see  Cove- 
nant, 11. 
Covenant  with,  Running  with  the  Land,  see 

Covenant,  108,  109. 
Damages  against,  for  Breach    of   Covenant, 

see  Damages,  96,  97,  118,  119. 
As  Wrongful  Appropriation  of  Street,  see 

Ejectment,  1,  2. 
Condemnation  of  Land  for,    see    Eminent 

Domain. 
Rights  Acquired  by,  in  Condemnation  Pro- 
ceedings, see  Eminent  Domain,  149-159. 
As   New    Servitude,    see    Eminent   Domain, 

395,  420,  427-4.34;  V.  §  19. 
Ejectment    for    Property    Condemned,    see 

Ejectment,  10. 
Damages      in     Condemnation     Cases,     see 

Damages,  III.  1. 
Measure   of   Damages   for  Interfering  with 

Access  to  Water,  see  Damages,  428. 
Legislative  Authority  for  Injury    to    Prop- 
erty, see  Action  or  Suit,  41. 
Condemnation  of  Property  of,  see  Eminent 

Domain,  I.  c,  2. 
Additional   Servitude  on  Right  of  Way  of, 

see  Eminent  Domain,  397,  398. 
Burden  of  Proof  in  Proceedings  to  Condemn 

Part  of  Right  of  Way,    see    Evidence, 

642. 
Estoppel  to  Assert  Title  to  Right  of  Way, 

see  Estoppel,  196. 
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Judicial  Notice  as  to  Business  of,  see  Evi- 
dence, 81-95. 

Burden  of  Proof  as  to,  see  Evidence,  753. 

Opinion  as  to  Depot  Grounds  or  Yard 
Limits,  see  Evidence,  1424. 

Railroad  Track  as  Part  of  Realty,  see 
Fixtures,  8. 

Indictment  for  Offense  on,  see  Indictment, 
etc.,  27. 

Injunction  as  to,  see  Injunction,  I.  1. 

Restraining  Use  of  Track  by  Bicycle  Rider, 
see  Injunction,  421. 

Prescriptive  Right  to  Use  Path  along  Right 
of  Way,  see  Easements,  33. 

Levy  on  Property  of,  see  Levy  and  Seizure, 
28-34. 

Enjoining  Levy  on  Property  of,  see  Injunc- 
tion, 294. 

Service  of  Process  on  Managing  Agent,  see 
Writ  and  Process,  37,  38. 

Lien  of  Judgment  on,  see  Judgment,  319. 

Mechanic's  Lien  on,  see  Mechanics'  Liens,  8, 
19,  28,  35,  46,  47,  51,  52,  69-71,  85-87, 
115. 

Mortgage  of  Stock,  see  Chattel  Mortgage, 
63,  64. 

Mortgage  on,  see  Mortgage,  19,  48,  50-55, 
and  also  infra.  III.  §  4. 

Priority  as  Between  Mortgage  and  Other 
Liens  on,  see  Mortgage,  62,  72,  76. 

Foreclosure  of  Mortgage,  see  Mortgage,  170, 
188,  197,  203,  211,  and  also  infra,  IIL 
§  4. 

Lis  Pendens  on  Foreclosure,  see  Lis  Pen- 
dens, 13. 

Judicial  Sale  of,  see  Drains  and  Sewers,  34; 
Judicial  Sale,  4,  5,  12;  Public  Improve- 
ments, 211,  214. 

Intervention  by  Purchaser,  see  Parties,  212. 

Costs  on  Resale  of,  see  Costs  and  Fees,  14. 

Limitation  of  Action  to  Recover  Right  of 
Way,  see  Limitation  of  Actions,  73. 

Mandamus  to,  see  Mandamus,  99-109. 

Quo  Warranto  against,  see  Quo  Warranto, 
I.  a,  2. 

Ownership  of,  by  City,  see  Municipal  Corpo- 
rations, 332. 

Round  House  as  Nuisance,  see  Nuisances, 
143. 

Water  Tank  and  Railway  Station  as  Nui- 
sance, see  Nuisances,  39. 

Joinder  of  Actions  against,  see  Parties, 
200,  201. 

Receiver  of,  as  Party  to  Suit,  see  Parties, 
162. 

As  Party  to  Action  for  Appointment  of  Ad- 
ministrator, see  Parties,  147. 

Partnership  between  Railroad  and  Tele- 
graph Company,  see  Partnership,  13. 

Penalties  against,  see  Penalties,  6-8. 

Venue  of  Action  for  Penalty  against,  see 
Venue,  13. 

Agent's  Authority  to  Employ  Physician  for 
Injured  Persons,  see  Principal  and 
Agent,  41,  42,  and  also  infra,  III.  §  11. 

Receivers   for,    see   Receivers. 

Removal  of  Action  against,  see  Removal  of 
Causes,  13,  16. 

Title  of  Statute  as  to,  see  Statutes,  193-197, 
204. 


Special  Legislation  as  to,  see  Statutes, 
308-313. 

Repeal  of  Statute  as  to  Road  Duty  of  Em- 
ployees, see  Statutes,  583. 

Taxation  of,  see  Municipal  Corporations, 
588;  Taxes.  61-66,  160-162,  167,  168, 
178,  179,  183,  184,  188,  209-216,  222,  223, 
227-229,  232,  244,  245,  249-251,  264,  336, 
337,  360-363,  387,  388,  401,  402,  427-431, 
460,  498,  527,  529-531,  and  also  infra, 
III.  §  5. 

Due  Process  in  Taxation  of,  see  Constitu- 
tional Law,   660-662. 

Assessment  on,  for  Local  Improvement,  see 
Public  Improvements,  103,  112-130,  138. 

Revocation  of  License  to  Construct  Tele- 
graph Line  along  Right  of  Way,  see 
License,  10. 

Effect  on  Existing  Contract,  of  Statute 
Authorizing  Telegraph  Line  along  Rail- 
road Right  of  Way,  see  Contracts,  372. 

Specific  Enforcement  of  Contract  with  Tele- 
graph Company,  see  Specific  Perform- 
ance, 61. 

Enforcement  of  Contract  between  Railroad 
Companies,  see  Specific  Performance, 
31,  52. 

Implied  or  Constructive  Trusts  as  to,  see 
Trusts,  49,  51,  58. 

Venue  of  Action  against,  see  Venue,  13. 

Waiver  of  Objection  to  Venue,  see  Appear- 
ance, 4. 

Effect  of  Including  Land  in  Proposed  Route, 
on  Right  of  State  to  Grant,  see  Waters, 
124,  125. 

As  Person,  see  Constitutional  Law,  415, 
416. 

As  Carriers,  see  Carriers. 

Private  Railroad,  as  Carrier,  see  Carriers,  5. 

Electric  Railway  as,  see  Corporations,  533. 

Street  Railroad  as,  see  Master  and  Serv- 
ant, 480. 

Interurban  Railroad  as  Street  Railway,  see 
Street  Railways,  2. 

As  to  Dummy  Railroads,  see  Dummy  Rail- 
roads. 

As  to  Electric  Railroads,  see  Electric  Rail- 
ways. 

As  to  Elevated  Railroads,  see  Elevated  Rail- 
roads. 

As  to  Relief  Associations  of,  see  Railroad 
Relief  Associations. 

As  to  Street  Railway,  see  Street  Railways. 

Matters  in  Common  with  Other  Corpo- 
rations, see  Corporations. 


I.  Franchises  and  Rights;  Leases;  Railroad 
Aid. 

Consolidation   of,   see   Conspiracy,   174-177; 

Corporations,  II.;  Statutes,  574. 
Ownership  of  Stock  in  Other  Company,  see 

Corporations.  109,  115. 
Deed  to,  see  Deeds,  84. 
License  to  Build  Spur  Track,  see  Trespass, 

12. 

Franchises. 

Liability  of  Railroad  after  Transfer  of,  see 
Corporations,  209,  210. 
1.  An  electric  railway  to  be  operated  be- 
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tween  two  cities  in  different  states  and 
carry  passengers  and  freight  is  a  trunk 
railway,  within  the  meaning  of  an  excep- 
tion of  such  railways  from  a  constitutional 
provision  prohibiting  municipal  corporations 
from  granting  franchises  except  to  the  high- 
est bidder;  so  that  the  municipality  may 
grant  it  the  right  to  law  its  tracks  along 
its  streets  without  the  necessity  of  receiv- 
ing bids  for  the  privilege.  Diebold  v.  Ken- 
tucky Traction  Co.  117  Ky.  146,  77  S.  W. 
674,  63:  637 

2.  A  trunk  railway  is  a  oommercial  rail-, 
way,  whose  main  line,  whether  operated  by 
steam,  electricity,  or  any  other  motive  pow- 
er, connects  towns,  cities,  counties,  or  other 
points  within  the  state  or  in  different 
states,  and  which  railroad  company,  under 
its  charter,  or  under  the  general  law,  has 
the  legal  capacity  of  constructing,  purchas- 
ing, and  operating  branch  lines  or  feeders 
connecting  with  its  main  stem  or  trunk; 
the  main  or  trunk  line  bearing  the  same  re- 
lation to  its  branches  that  the  trunk  of  a 
tree  bears  to  its  branches,  or  the  main 
stream  of  a  river  bears  to   its    tributaries. 

Id. 

3.  A  municipal  corporation  grants  no 
franchise  to  a  raih-oad  company  in  regu- 
lating the  manner  in  which,  under  its  char- 
ter, it  shall  make  use  of  streets  in  the  mu- 
nicipality, the  authority  to  use  which  is 
conferred  by  the  legislature.  Id. 

3a.  The   terms   "railway"   and   "railroad" 

have  the  same  meaning.  Millvale  v.  Ever- 
green R.  Co.  131  Pa.  1,  18  Atl.  993,      7:  369 

Leases. 

Of  Street  Railway,  see  Street  Railways, 
50-60,  87. 

Creation  of  Monopoly  by,  see  Conspiracy, 
173. 

Lease  of  Competing  Roads,  see  Conspiracy, 
II.  d. 

As  Additional  Servitude,  see  Eminent  Do- 
main, 392. 

Injunction   against,   see   Injunction,  223. 

Compelling  Operation  under,  see  Injunc- 
tion, 47,  49,  513. 

Interest  on  Lease,  see  Interest,  21. 

Covenant  in  Lease  for  Warehouse,  see 
Landlord  and  Tenant,  15. 

Requiring  Lessees  to  Repair  Viaducts,  see 
Municipal  Corporations,  178. 

Specific  Enforcement  of,  see  Specific  Per- 
formance, 20. 

Lessee's  Liability  for  Local  Assessment,  see 
Parties,  40. 

Notice  of  Local  Improvement  Assessment  to 
Lessee,  see  Public  Improvements,  138. 

Taxation  of  Leased  Road,  see  Taxes,  229, 
530,  531. 

For  Editorial  Notes,  see  infra.  III.  §  2. 

4.  A  lease  by  a  railroad  company  with- 
out clear  and  specific  statutory  authority  is 
utterlv  void.  Van  Steuben  v.  Central  R.  Co. 
178  Pa.  367,  35  Atl.  992,  34:  577 

5.  A  statute  of  a  state  in  which  a  rail- 
road company  is  organized  can  give  it  no 
authority  to  lease  a  railroad  held  by  it  in 
another  state  contrary  to  the  policy  of  the 
latter  state.  Id. 


6.  The  power  conferred  by  the  New  York 
act  of  1839  upon  a  railroad  corporation  to 
contract  with  another  for  the  use  of  their 
respective  roads  in  such  manner  as  the  con- 
tract may  prescribe  involves  the  power  to 
make  a  lease  for  a  term  of  years.  Bev- 
eridge  v.  New  York  Elev.  R.  Co.  112  N. 
Y.  1,  19  N.  E.  489,  2:  648 

7.  A  lease  of  a  railroad  for  999  years  is 
not  a  sale  within  the  meaning  of  a  pro- 
vision in  a  deed  that  in  case  the  grantee 
should  sell  the  right  of  way  it  should  pay 
half  of  the  purchase  money  to  the  grantor, 
where  it  does  not  appear  from  the  instru- 
ment as  a  whole  that  the  real  intention  of 
the  parties  was  a  sale,  but  the  lease  was 
intended  to  secure  better  connections  and 
more  profitable  operation  of  the  railroad, 
and  was  terminable  at  any  time  after 
ninety  davs  in  case  of  default  of  the  lessee. 
Morrison  'v.  St.  Paul  &  N.  P.  R.  Co.  63 
Minn.  75,  65  N.  W.   141,  30:  546 

8.  A  company  which  purchases  all  tlie 
property  and  rights  of  another  railroad 
company,  including  a  lease,  and  which  takes 
charge  of  the  leased  road,  operates  it  for  a 
long  time,  and  elects  to  sue  and  recover 
money  due  the  lessee  from  the  lessor,  must 
be  held  to  have  assvimed  the  obligations  of 
the  lease,  and  not  be  a  mere  tenant  by 
sufferance.  Schmidt  v.  Louisville  &  N.  R. 
Co.  101  Ky.  441,  41  S.  W.  1015,  38:  809 

9.  A  contract  between  railroad  companies, 
although  called  a  lease,  cannot  be  construed 
to  be  a  sublease  or  an  assignment  of  a  rail- 
road lease,  which  will  transfer  liability  on 
the  covenants  of  the  original  lease,  when  it 
does  not  bind  the  party  acquiring  posses- 
sion of  the  road  to  pay  any  rent  uncon- 
ditionally, but  only  to  pay  out  of  the  earn- 
ings of  the  road,  so  far  they  will  suffice, 
certain  fixed  charges  which  the  original  les- 
see had  already  assumed,  and  to  pay  over 
any  surplus  as  directed  by  the  board  of 
directors  of  such  lessee,  while  the  latter  re- 
tains all  the  substantial  and  beneficial 
interest  in  the  road.  St.  Joseph  &  St.  L. 
R.  Co.  v.  St.  Louis  I.  M.  &  S.  R.  Co.  135  Mo. 
173,  36  S.  W.  602,  33:607 

10.  An  abandonment  of  a  railroad  lease 
by  a  company  which  has  acquired  the  les- 
see's property  and  rights  is  not  authorized 
by  the  mere  failure  of  the  lessor  to  pay 
the  money  due  under  the  lease,  when  the 
contract  gives  the  lessee  a  lien  therefor, 
and  does  not  provide  that  it  shall  be  a 
ground  for  forfeiture,  although  there  are 
other  conditions  of  forfeiture  expressed. 
Schmidt  v.  Louisville  &  N.  R.  Co.  101  Ky. 
441,  41  S.  W.  1015,  38:  809 

11.  A  provision  in  a  lease  to  a  foreign 
corporation  of  a  domestic  railroad,  whicli  it 
executed  by  authority  of  the  legislature 
and  confers  upon  the  lessee  the  right  to 
have,  hold,  exercise,  and  enjoy  all  the  rights, 
powers,  privileges,  and  franchises  which  can 
be  lawfully  exercised  and  enjoyed  in  or 
about  the  said  railroad  as  fully,  amply,  and  , 
entirely  as  the  same  might  have  been  held, 
exercised,  or  enjoyed  by  the  lessor,  confers 
upon  the  lessee  the  right  to  lay  water  mains 
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along  the  right  of  way  if  the  lessor  had 
that  right.  Canton  v.  Canton  Cotton  Ware- 
house Co.  84  Miss.  268,  36  So.  266,      65:  561 

12.  A  lessee,  from  a  state,  of  a  railroad 
under  a  lease  requiring  the  road  to  be  re- 
turned in  as  good  condition  as  when  it  was 
received,  is  not  entitled  at  the  expiration  of 
the  lease  to  remove  new  side  tracks  and 
other  erections  built  upon  the  line  of  the 
road,  or  to  remove  steel  rails  and  other  im- 
proved appliances  which  the  lessee  had  put 
upon  the  road,  and  substitute  rails  and  ap- 
pliances similar  to  those  in  use  at  the  time 
of  the  lease.  Western  &  A.  R.  Co.  v.  State 
(Ga.  Special  Judicial  Commission)       14:  438 

13.  A  decree  requiring  the  operation  of  a 
leased  railroad  may  include  a  branch  road 
owned  by  the  lessee,  which  is  essential  to 
the  operation  of  the  other.  Southern  R. 
Co.  V.  Franklin  &  P.  R.  Co.  96  Va.  693,  32 
S.  E.  485,  44:  297 

14.  The  obligation  of  the  lessee  of  a 
railroad  to  maintain  and  operate  the  road 
during  the  term  of  the  lease  is  a  necessary 
implication,  where  the  road  was  built  with 
the  aid  of  county  subscriptions  to  give  rail- 
road connection  to  the  county  seat,  and 
with  the  expectation  of  making  the  lease, 
while  the  lease  provides  for  equipping  the 
road  as  may  be  necessary  to  its  use  and  en- 
joyment, and  that  the  receipts  shall  be  ap- 
plied to  the  annual  expenses  of  running  the 
road  and  keeping  it  in  repair,  then  to  re- 
imburse the  lessee  for  the  annual  rent,  etc., 
although  there  is  no  express  covenant  re- 
quiring the  operation  of  the  road.  Id. 

15.  The  liability  of  a  railroad  company 
for  its  negligence  in  respect  to  fire  set  from 
its  passing  trains  is  not  affected  by  the  fact 
that  it  operates  its  trains  over  a  road 
leased  from  another  company.  Jackson- 
ville. T.  &  K.  W.  R.  Co.  V.  Peninsular  Land 
T.  &  Mfg.  Co.  27  Fla.  1,  157,  y  So.  661, 

17:  33 
Operating  contract. 

16.  The  right  of  one  railroad  company  to 
contract  with  another  "in  any  manner  not 
inconsistent  with  the  scope,  object,  and  pur- 
pose of  their  creation  and  management," 
given  by  Mo.  Rev.  Stat.  1889,  §  2568,  in- 
cludes the  right  to  make  an  operating  con- 
tract by  which  one  company  operates  the 
road  of  another.  St.  Joseph  &  St.  L.  R.  Co. 
V.  St.  Louis,  L  M.  &  S.  R.  Co.  135  Mo.  173, 
36  S.  W.  602,  33:607 

17.  Where  a  railroad  company  chartered 
by  West  Virginia  permits  a  foreign  rail- 
road company  to  operate  a  part  of  its  road 
in  that  state,  under  a  verbal  arrangement, 
and  the  two  railroads  form  a  continuous 
line  through  and  beyond  the  limits  of  that 
state,  the  domestic  company  will  be  liable 
for  injuries  sustained  on  that  portion  of  its 
road  so  operated  by  the  foreign  company. 
Ricketts  v.  Chesapeake  &  O.  R.  Co.  33  W. 
Va.  433,  10  S.  E.  801,  7:  354 
Liabilities  for  leased  road. 

Punitive  Damages  against  Lessor,  see  Dam- 
ages, 65. 

Liability  for  Injury  to  Employee,  see 
Master  and  Servant,  251,  448. 


Allegations  as   to   Negligence    in    Running 

Trains,  see  Pleading,  345. 
See  also  supra,  17. 
For  Editorial  Notes,  see  infra,  III.  §  2. 

18.  A  lessee  of  a  railroad  assumes  the 
rights,  franchises,  and  obligations  contained 
in  the  lessor's  charter,  and  must  conform  to 
its  requirements.  People  ex  rel.  Cantrell  v. 
St.  Louis,  A.  &  T.  H.  R.  Co.  176  111.  512,  45 
N.  E.  824,  52  N.  E.  292,  35:656 

19.  A  railroad  company  chartered  by  a 
state  cannot,  without  distinct  legislative 
authority,  by  lease  or  any  other  contract  or 
arrangement,  turn  over  to  another  company 
its  road  and  the  use  of  its  franchises,  and 
thereby  exempt  itself  from  responsibility 
for  the  conduct  and  management  of  the 
road.  Ricketts  v.  Chesapeake  &  O.  R.  Co. 
33  W.  Va.  433,  10  S.  E.  801,  7 :  354 

20.  A  railroad  company  chartered  by  the 
state  cannot,  without  legislative  authority, 
by  lease  or  by  any  other  contract  or  ar- 
rangement, turn  over  to  another  company 
its  road  and  the  use  of  its  franchises,  and 
thereby  exempt  Itself  from  responsibility 
for  the  conduct  and  management  of  the 
road.  Fisher  v.  West  Virginia  &  P.  R.  Co. 
39  W.  Va.  366,  19  S.  E.  578,  23:  758 

21.  A  railroad  company  which,  under  a 
lease  of  another  road,  is  conducting  it  whol- 
ly in  the  interest  of  the  lessor,  occupies  the 
position  merely  of  operating  agent,  and  the 
lessor  is  liable  for  injuries  for  the  negli- 
gence of  the  lessee.  Southern  R.  Co.  v. 
Bouknight,  25  U.  S.  App.  415,  17  C.  C.  A. 
181,  70  Fed.  442,  30:  823 

22.  The  lessor  of  a  railroad  which  is 
leased  under  statutory  authority  without 
any  provision  exempting  the  lessor  from 
liability  remains  liable  for  an  injury  re- 
sulting from  negligent  omission  of  a  duty 
owing  by  it  to  the  public, — such  as  the 
proper  construction  of  its  road.  Lee  v. 
Southern  P.  R.  Co.  116  Cal.  97,  47  Pac.  932, 

38:  71 

23.  A  railroad  company  is  liable  to  a 
passenger  for  injuries  caused  by  a  collision 
on  account  of  the  negligence  of  the  agents 
of  a  receiver  who  were  jointly  using  the 
track  under  a  lease.  Denver  &  R.  G.  R.  Co. 
V.  Roller,  41  C.  C.  A.  22,  100  Fed.  738,   49:  77 

24.  The  lessor  of  a  railroad  is  not  liable 
to  third  persons  for  injuries  resulting  from 
the  negligent  operation  of  the  line  by  the 
lessee,  where  the  lease  is  general  in  its 
terms,  giving  an  exclusive  right  to  operate 
the  road,  without  reserving  any  control 
over  it,  and  is  authorized  by  statute. 
Caruthers  v.  Kansas  Citv,  Ft.  S.  &  M.  R. 
Co.  59  Kan.  629,  54  Pac.  673,  44:  737 

25.  The  rule  forbidding  a  railroad  com- 
pany to  exempt  itself,  without  statutory 
authority,  from  liability  for  injuries  caused 
by  the  negligence  of  its  lessee,  applies  in 
favor  of  the  lessee's  employees.  Harden  v. 
North  Carolina  R.  Co.  129  N.  C.  354,  40  S. 
E.  184,  55:  784 

26.  Authority  to  a  railroad  company  to 
"farm  out"  its  right  of  transportation  does 
not  confer  power  to  execute  a  lease  exempt- 
ing it  from  liability    for    injuries    to    the 
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lessee's  employees  through  the  lessee's 
negligence, — at  least  if  the  lease  is  executed 
after  the  words  have  been  so  construed  by 
the  court,  and  the  lessor  has  required  a  de- 
posit to  indemnify  it  in  case  its  liability 
is  enforced.  Id. 

27.  Statutory  permission  to  a  railway 
company  to  lease  its  property  does  not  ab- 
solve it  from  liability  for  injuries  to  em- 
ploj'ees  of  the  lessee  because  of  defects  in 
rolling  stock,  although  they  are  due  solely 
to  the  latter's  negligence,  unless  the  statute 
so  provides.  Chicago  &  G.  T.  E.  Co.  v. 
Hart,  20J)  111.  414,  70  N.  E.  654,"  66:  75 

28.  The  lessor  of  a  railroad  is  liable  to 
an  employee  of  its  lessee  who  is  injured  by 
the  imperfect  construction  and  maintenance 
of  the  rails  and  track.  Lee  v.  Southern  P. 
R.  Co.  116  Cal.  97,  47  Pac.  932,  38:  71 

29.  The  provision  against  leasing  a  fran- 
chise so  as  to  relieve  it  or  property  held 
under  it  from  the  liability  of  the  lessor, 
grantor,  lessee,  or  grantee,  made  by  Cal. 
Const,  art.  12,  §  10,  does  not  s^ive  an  em- 
ployee of  the  lessee  of  a  railroad  a  right  of 
action  against  the  lessor  company,  upon  the 
fiction  that  it  is  his  employer,  but  merely 
enables  him  to  enforce  his  judgment,  based 
on  the  negligence  of  his  employer,  against 
the  property.  Id. 

30.  A  railroad  company  that  has  leased 
its  road  under  due  authority  of  law  is  not 
liable  for  injuries  inflicted  by  the  lessee 
company  upon  an  agent  or  servant  of  the 
latter  in  operating  the  road.  Virginia  M.  R. 
Co.  V.  Washington,  86  Va.  629,  10  S.  E.  927, 

7:  344 
Railroad  aid. 
Railroad    Aid    Bonds,    see    Bonds,    110-113, 

125,  126,  139,  141,  148,  149,  166,  168. 
Bonding  Town  for,  see  Towns,  1,  19,  20,  25. 
Impairing  Obligation  of  Contract  to  Issue 

Railroad  Aid  Bonds,  see  Constitutional 

Law,   1129. 
By  Congress,  Effect  on  State  Regulation  and 

Control,  see  Carriers,  1014. 
Validity  of  Contract   as  to,  see   Contracts, 

490. 
Dedication   of  Land   for,   see   Dedication,   1, 

19. 
Deed  to,  see  Deeds,  78. 
What  Passes  by  Voluntary  Conveyance  of 

Right  of  Way,  see  Deeds,  69. 
Jurisdiction    to    Terminate    Rights    Under 

Grant   for  Right   of  Way,   see  Equity, 

48. 
Acquiring  Right  of  Way  by  Prescription,  see 

Easements,  26-28.' 
Acquiring  Land  by  Agreement,  see  Election 

of  Remedies,  13. 
Ratification  of  Donation  of  City  Land  for, 

see  Municipal  Corporations,  132. 
CJonveyance  of  Park  for  Depot  Grounds,  see 

Parks  and  Squares,  10. 
Grant  of  Rights  in  Public  Grounds,  see  Pub- 
lic Grounds,  1. 
Condition    for    Maintenance    of    Depot,    see 

Real  Property,  8,  23. 
Subscription  to  Stock  by  Town,  see  Towns, 

8. 


Grant  of  Land  under  Water  for,  see  Waters, 

127. 
Tax  for,  see  Taxes,  87,  88,  350. 
For   Editorial   Notes,   see    infra.   III.   §§   7, 

8. 

31.  A  provision  of  an  ordinance  of  a  con- 
stitutional convention,  that  all  counties 
subscribing  to  stock  of  railroads  shall  do  so 
subject  to  the  same  rules,  regulations,  and 
restrictions  set  forth  in  the  charter  of  a 
particular  company,  confers  no  affirmative 
authority  to  make  such  subscriptions. 
Wilkes  County  v.  Call,  123  N.  C.  308,  41 
S.  E.  481,  44:  252 

32.  A  general  provision  of  an  ordinance 
of  a  constitutional  convention,  that  capital 
stock  of  a  railroad  company  may  be  created 
by  subscriptions  on  the  part  of  counties, 
will  not  of  itself  authorize  a  subscription 
by  a  particular  county.  Id. 

33.  "The  completion"  of  a  railroad,  within 
the  meaning  of  N.  C.  Code,  §  1996,  author- 
izing counties  to  subscribe  to  stock  to  "aid 
in  the  completion"  of  a  railroad,  applies  only 
to  roads  the  building  of  which  has  begun. 
Stanly  County  v.  Snuggs,  121  N.  C.  394,  28 
S.  E.  539,  39:  439 

34.  Where  a  railroad  company  has  ex- 
pended some  money  in  constructing  its  line 
in  a  town  which  has  voted  a  tax  to  aid  it, 
the  repeal  of  the  law  under  w^hich  such 
tax  was  voted  will  not  invalidate  the  tax, 
the  company  having  expended  the  money 
after  the  vote  and  on  the  faith  thereof. 
Cantillon  v.  Dubuque  &  N.  W.  R.  Co.  78 
Iowa,  48,  42  N.  W.  613,  5:  726 

35.  Under  Iowa  Code,  §  1302,  providing 
that  where  a  railroad  company  "shall  be  or- 
ganized under  a  corporate  name,  and  shall 
have  made  contracts  for  payments  to  it  up- 
on delivery  of  stock  in  such  company,  and 
shall,  subsequent  to  such  contracts,  have 
changed  its  corporate  name,  or  when  the  real 
ownership  in  the  property,  rights,  powers, 
and  franchises  has  passed,  legally  or  equi- 
tably, into  any  other  company,  no  such  con- 
tracts shall  be  enforced  in  law  or  equity  un- 
til tender  or  delivery  of  stock  in  such  last- 
named  corporation  or  company," — a  railroad 
company  which  has  consolidated  with  an- 
other company,  and  has  made  provision  for 
the  'delivery  of  stock  in  such  consolidated 
company  to  a  town  voting  taxes  to  aid  the 
original  road,  has  the  right  to  such  taxes; 
and  their  collection  cannot  be  restrained 
on  the  ground  that  the  sale  or  consolidation 
of  the  road  works  a  forfeiture  of  the  taxes. 

Id. 

36.  A  tax  voted  by  a  town  in  aid  of  a 
railroad  whose  charter  stated  that  its  ob- 
ject was  to  construct,  operate,  and  main- 
tain a  railroad  from  Dubuque  in  a  western 
and  northwestern  direction  in  Iowa,  Minne- 
sota, and  Dakota,  to  a  junction  with  the 
Northern  Pacific,  was  held  not  to  be  in- 
validated by  the  fact  that  the  company 
sold  and  merged  its  line  with  that  of  an- 
other company  after  it  had  completed  50 
miles  of  road  in  Iowa,  where  the  road  of 
such  consolidated  company  extended  from 
Dubuque    to    St.    Paul,   in   Minnesota,    and 
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where  the  tax  was  not  conditioned  upon  the 
construction  of  the  original  road  as  specified 
by  its  charter.  Id. 


II.   Construction    and   Operation, 
a.  In  Gener.al;   Change  of  Gauge  or  Route. 

Duty  to  Run  Trains  and  to  Stop  at  Sta- 
tions, «iee  Carriers.  III.  d. 

Requiring  Blackboard  Announcement  of 
Trains,  see  Carriers,  II.  a,  11. 

Discrimination  between  Hacl<s,  Carriages, 
etc.,  soe  Carriers,  1045-1067. 

Division  of  Profits  on  Unlawfully  Operating 
Rival  and  Competing  Line,  see  Con- 
tracts, 615. 

Contract  Restricting  Use  of  Switch  Track 
or  Right  of  Way,  see  Contracts,  551, 
5.52. 

Contract  to  Establish  Depot,  see  Contracts, 
.322,   608. 

V^alidity  of  Contract  as  to  Place  of  Depot, 
see  Contracts,  471,  472. 

Covenant  as  to  Running  Trains,  see  Cove- 
nants, 96. 

Measure  of  Damages  for  Breach  of  Con- 
tract to  Construct,  see  Damages,  96, 
97. 

Abandonment  of  Railroad,  see  Eminent  Do- 
main, 156. 

Consequential  Injury  from  Construction  and 
Operation  of,  see  Eminent  Domain,  III. 
e. 

Extension  of  Railroad  by  Ferry,  see  Ferry, 
13,  22. 

Use  and  Obstruction  of  Highway  by,  see 
Highways,  IT.  d. 

Obstruction  of  Highway  by  Cross  Ties,  see 
Highways,  112. 

l"se  of  Levee  by,   see  Levi>o,  '<-6. 

Revocability  of  License  to  Maintain  Siding, 
see    License,    19. 

Compelling  Repair  of  Track,  see  Mandamus, 
215. 

Construction  over  City  Park,  see  Parks  and 
Squares,  7. 

For  Editorial  Notes,  see  infra.  III.  §§  6-9, 
19. 

Stock  pens.  • 

Right  to  Locate  so  as  to  Constitute  Nui- 
sance, see  Contracts,  335. 

37.  The  right  to  erect  stock  pens,  or 
other  improvements,  which  in  themselves 
would  constitute  a  nuisance  to  occupants  of 
neighboring  property,  is  not  conferred  by  a 
statute  giving  railroad  companies  the  right 
to  erect  on  their  rights  of  way  all  neces- 
sary and  convenient  buildings  and  stations, 
fixtures  and  machinery,  for  the  accommoda- 
tion and  use  of  passengers,  freight,  and 
business  interests,  or  which  may  be  neces- 
sarv  for  the  operation  of  its  railwav.  Mis- 
souri. K.  &  T.  R.  Co.  V.  Mott.  98  Tex.  91, 
81  S.  W.  285,  70:  579 
Hotels  and  eating  stations. 

38.  The  use  of  land  for  the  erection  and 
maintenance  by  railway  companies  of  hotels 
and   eating   stations   along  their   roads    for 


the  use  and  accommodation  of  their  em- 
ployees and  passengers  is  a  legitimate  rail- 
road purpose  only  when  they  are  reasonably 
necessary  for  the  convenience  of  such  per- 
sons. Abraham  v.  Oregon  &  C.  R.  Co.  37 
Or.  495,  60  Pac.  899,  64:  391 

Change  of  gauge. 

39.  The  adoption  of  a  narrow  gauge  by  a 
railroad  at  the  time  it  is  built  will  not  pre- 
vent it  from  thereafter  adopting  any  gauge 
in  ordinary  use,  or  which  any  company  can 
adopt  under  the  general  railroad  law,  where 
there  is  no  limit  as  to  gauge  in  its  charter. 
Millvale  v.  Evergreen  R.  Co.  131  Pa.  1,  18 
Atl.  993,  7:  369 
Alterations  of  route. 

Penalty  for  Relocation  of  Route,  see  Penal- 
ties, 7. 
For  Editorial  Notes,  see  infra.  III.  §  6. 

40.  The  alterations  of  the  route  of  a  rail- 
road company  allowed  by  the  New  York 
act  of  1848  are  not  mere  additions  by  tak- 
ing a  greater  width  of  land,  where  there 
is  no  alteration  and  substitution  of  route. 
New  York  C.  &  H.  R.  R.  Co.  v.  Aldridge,  135 
N.  Y.  83,  32  N.  E.  50,  17:516 

b.   Crossings;    Track   Connections. 

Requiring  Maintenance  and  Repair  of  Via- 
ducts Over  Streets,  see  Constitutional 
Law,  964. 

Agreement  with  Landowner  as  to  Use  of 
Switch  Track,  see  Contracts,  781. 

For  Editorial  Notes,  see  infra.  III.  §  10. 

Crossing  by  other  railroad. 

Compulsory  Connection  and  Interchange  of 
Business,  see  Carriers,  III.  b. 

Measure  of  Damages  for,  see  Damages,  451. 

Requiring  Dummy  Railroad  Train  to  Stop 
at,  see  Dummy  Railroads,  2. 

Condemnation  of  Property  for,  see  Eminent 
Domain,  54-56,  182,  261,  267,  339. 

Condemnation  of  Property  for,  see  Eminent 
Domain,  182. 

See  also  infra,  163,  168. 

41.  A  railroad  seeking  to  cross  another 
should  be  permitted  to  employ,  and  required 
to  pay,  the  necessary  watchmen  at  such 
crossing.  Butte,  A.  &  P.  R.  Co.  v.  Montana 
U.  R.  Co.  16  Mont.  504,  41  Pac.  232,  248. 

31 :  298 

42.  Railroad  tracks  constructed  length- 
wise of  a  public  street  cannot  be  made  to 
constitute  a  part  of  the  company's  yard,  so 
as  to  come  within  the  provisions  of  a  stat- 
ute forbidding  the  crossing  of  a  yard  by  the 
tracks  of  other  companies.  Seattle  &  M. 
R.  Co.  V.  State,  7  Wash.  150,  34  Pac.  551, 

22:   217 

43.  After  a  railroad  company  has  ac- 
quired and  exercised  the  right  to  cross  the 
tracks  of  a  street  car  company,  the  latter, 
equally  with  the  former,  becomes  subject 
to  the  power  of  the  state  as  to  the  imposi- 
tion of  the  expense  of  the  additional  safe- 
guards necessary  to  avoid  accidents,  al- 
though the  necessity  for  them  was  caused 
solelv  by  the  railroad  company.  Detroit, 
Ft.  W.  &  B.  L  Rv.  V.  Osborn,  127  Mich. 
219,  86  N.  W.  842,'  62:  149 
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Crossing  of  steam  road  by  street  railway. 

As  a  'J'aking  of  Property,  see  Eminent  Do- 
main, 262,  263. 

Injunction  against,  see  Injimction,  424. 

Repeal  of  Statute  as  to,  see  Statutes,  582. 

Collision  of  Street  Car  with  Railroad  Train 
or  Car,  see  Street  Railways,  102,  150. 

See  also  infra,  168,  199,  209. 

For   Editorial   Notes,   see    infra.   III.    §    10. 

44.  Authority  to  a  street  railway  com- 
pany to  cross  any  railroad  operated  by 
steam  or  otherwise  does  not  give  power  to 
croBS  elsewhere  than  at  poiirt^  where  the 
railroad  is  crossed  by  a  street  or  highway 
when  other  sections  of  the  street  railway 
charter  confine  the  adoption  of  its  route  to 
established  streets  and  public  highways. 
Northern  C.  R.  Co.  v.  Harrisburg  &  M. 
Electric  R.  Co.  177  Pa.  142,  35  Atl.  624, 

34:  572 

45.  A  railroad  right  of  way  is  property 
which  the  company  may  protect  from  un- 
lawful invasion  by  a  street  railroad  com- 
pany which  seeks  to  establish  a  crossing 
over  it.  Id. 

46.  Constructing  a  street  railway  on  a 
viaduct  100  feet  long  and  22  feet  high  over 
a  railroad  company's  right  of  way,  and  op- 
erating cars  thereon,  are  such  an  invasion 
of  the  rights  of  the  railroad  company  as 
will  entitle  it  to  maintain  a  suit  to  restrain 
?t.  Id. 

47.  A  street  railway  company  need  not 
pay  compensation  to  a  railroad  company  for 
the  privilege  of  '  intersecting  the  railroad 
tracks  where  they  cross  a  street,  if  it  makes 
the  crossing  as  passable  as  it  was  before, 
or  as  nearly  so  as  practicable.  Chicago  <k 
C.  Terminal  R.  Co.  v.  Whiting  H.  &  E.  C. 
Street  R.  Co.  139  Ind.  297,  38  N.  E.  604, 

26:  337 

48.  Compensation  to  a  railroad  company 
for  the  inconvenience  to  it  is  not  a  neces- 
sary condition  to  the  crossing  of  its  tracks 
at  grade  by  an  electric  street  railway  un- 
der legislative  authority.  New  York,  N.  H. 
&  H.  R.  Co.  V.  Bridgeport  Traction  Co.  65 
Conn.  410,  32  Atl.  953,  29:  367 

49.  A  street  railway  company  may  con- 
struct its  lines  along  a  street  crossing  the 
track  of  a  steam  railroad  company  when  it 
has  permission  of  the  proper  municipal  or 
county  authorities,  without  instituting  con- 
demnation proceedings,  or  being  required  to 
pay  damages;  at  least,  where  the  railroad 
company  has  only  a  mere  easement  on  the 
street  at  the  crossing.  Southern  R.  Co.  v. 
Atlanta  R.  &  P.  Co.  Ill  Ga.  679,  36  S.  E. 
873,  51:  125 

50.  A  street  railway  company  Avith  a 
charter  granted  by  the  secretary  of  state, 
but  confirmed  and  made  valid  by  an  act  of 
the  general  assembly,  is  "chartered  by  the 
legislature"  within  the  meaning  of  Ga.  Civ. 
Code,  §  2219,  providing  for  the  crossing  of 
railroads  by  companies  chartered  by  the 
legislature.  Id. 

51.  The  charter  right  of  a  street  railway 
company  to  use  steamas  well  as  electricity 
as  a  motive  power  is  a  matter  of  no  conse- 
quence in  testing  its  right  to  cross  a  rail- 


w&y  on  a  street  luulcr  a  granr.  restricting  it 
to  the  use  of  electric  power,  >vhere  it  is  j'ot 
seeking  to  employ   steam  power.  Id. 

52.  A  crossing  by  a  street  railway  of  the 
tracks  of  a  steam  railroad  at  grade  should 
not  be  permitted  under  a  statute  forbid- 
ding it  when  it  is  reasonably  practicable  to 
avoid  it,  where  an  overhead  crossing  would 
cost  only  $150,000  to  $200,000,  although  the 
capital  of  the  street  railway  is  only  $500,- 
000,  if  it  expects  to  carry  3,000,000  pas- 
sengers annually,  and  passenger  trains  on 
the  railroad  average  one  in  fourteen  min- 
utes. Chester  Traction  Co.  v.  Philadelphia, 
W.  &  B.  R.  Co.  188  Pa.  105,  41  Atl.  449, 

44:  269 

53.  An  imperious  necessity  for  an  addi- 
tional crossing  by  a  street  railway  of  the 
tracks  of  a  steam  railroad  at  grade  is  not 
shown  by  the  fact  that  traffic  has  so  in- 
creased that  its  present  crossings  are  not 
sufficient  to  enable  it  quickly  to  move  its 
cars.  Id. 
Highway  crossings. 

Review  of  Judgment  of  Legislature  as  to, 
see  Courts,  123. 

Damages  for,  see  Damages,  526. 

Condemnation  of  Railroad  Property  for,  see 
Eminent  Domain,  57,  58. 

Right  Acquired  in  Condemnation  Proceed- 
ings, see  Eminent  Domain,  146,  147. 

Estoppel  of  City  to  Deny  Right  of  Railroad 
to  Cross,  see  Estoppel,  10. 

Presumption  as  to,  see  Evidence,  169. 

Right  to  Construct  Railroad  Across  Street, 
see  Highways,   128-130. 

Municipal  Liability  for  Injury  at,  see  High- 
ways, 221. 

Liability  for  Injury  Due  to  Defective  Con- 
dition of,  see  Highways,  IV.  b,  5. 

Compelling  Eepair  of  Street,  see  Injunction, 
48. 

Injunction  against  S!xtending  Street  Over 
Railroad  Track,  see  Injunction,  422, 
423. 

Compelling  Conformance  to  Street  Grade, 
see  Mandamus,  101 ;  Municipal  Corpo- 
rations, 171-175. 

Requirement  of  Lights  at,  see  Municipal 
Corporations,  165-169. 

For  Editorial  Notes,  see  infra.  III.  §  10. 

54-56.  Power  to  extend  a  street  "over" 
a  railroad  right  of  way  will  include  the 
right  to  cross  by  means  of  a  viaduct  or 
bridge.  Illinois  C.  R.  Co.  v.  Chicago,  141 
111.  586,  30  N.  E.  1044,  17:  530 

57.  Extending  streets  across  a  railroad 
right  of  way  by  means  of  a  viaduct,  rather 
than  at  grade,  is  not  required  by  a  statute 
providing  that  the  right  of  way  must  be 
restored  to  its  former  state  or  in  a  sufficient 
manner  not  to  have  impaired  its  usefulness. 

Id. 

58.  The  addition  must  be  laid  out  before 
a  city  can  avail  itself  of  the  right  to  cross 
land  granted  to  a  railroad  company,  under  a 
reservation  in  the  deed  of  the  right  to  cross 
the  tracks  whenever  it  should  determine  to 
lay  out  an  addition  composed  of  the  re- 
mainder of  the  tract.    Fort  Wayne  v.  Lake 
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Shore   &  M.  S.  R.  Co.  132  Ind.  558,  32  N. 
E.  215,  18:  367 

oo.  jt*ower  to  extend  streets  over  or  across 
any  railroad  track,  right  of  way,  or  land  of 
any  railroad  company,  authorizes  their  ex- 
tension across  a  railroad  "yard."  Illinois  C. 
R.  Co.  V.  Chicago,  141  III.  586,  30  N.  E.  1044, 

17:530 

60.  A  city  street  cannot  be  extended 
across  a  railroad  yard  without  authority 
from  the  legislature,  express,  or  necessarily 
implied,  when  the  effect  will  be  to  destroy 
the  use  of  scales  erected  near  the  point  of 
crossing  as  well  as  of  a  portion  of  the  yard, 
to  greatly  discommode  the  company's  busi- 
ness and  impair  the  value  of  its  franchise, 
and  it  will  be  dangerous  to  life  for  the  pub- 
lic to  attempt  to  use  the  street  if  so  ex- 
tended. Fort  Wayne  v.  Lake  Shore  &  M.  S. 
R.  Co.  132  Ind.  558,  32  N.  E.  215,  18:  367 

61.  Upon  the  laying  out  of  a  public  high- 
way across  the  track  and  right  of  way  of  a 
railroad  company,  the  latter  is  not  entitled 
to  compensation  for  providing  and  main- 
taining cattle  guards  and  signboards,  or  new 
crossings,  but  is  entitled  to  compensation 
for  planking  the  roadway  where  it  crosses 
the  railroad  tracks,  and  for  the  maintenance 
of  the  planking.  State  ex  rel.  St.  Paul,  M. 
&  M.  R.  Co.  V.  Hennepin  County  Dist.  Ct. 
42  Minn.  247,  44  N.  W.  7,  7:  121 
Abolition  of  grade  crossings. 

Due  Process  in  Requiring  Change  of  Grade, 
see  Constitutional  Law,  766. 

Power  of  Court  to  Review  Municipal  Ac- 
tion of  City  Council  as  to,  see  Courts, 
187,  195. 

Apportionment  of  Expense  of,  see  Municipal 
Corporations,  277,  283. 

Assessments  for  Damages  from,  see  Public 
Improvements,  196. 

See  also  Municipal  Corporations,  164,  170. 

For  Editorial  Notes,  *ee  infra,  III.  §§  8,  10. 

62.  Land  covered  by  a  highway  may  be 
occupied  by  the  railroad  commissioners  for 
the  construction  of  a  bridge  to  abolish  a 
grade  crossing,  if  necessary  to  abate  a  nui- 
sance. Bristol  v.  New  England  R.  Co.  70 
Conn.  305,  39  Atl.  235,  40:  479 

63.  Directing  abutments  to  be  placed  on 
street  lines,  in  an  order  of  the  state  rail- 
road commission  for  the  abolition  of  a 
grade  crossing,  does  not  preclude  the  plac- 
ing of  other  abutments  in  the  street  by 
reference  to  a  map  showing  them  so  locat- 
ed. Id. 

64.  An  order  by  the  state  railroad  com- 
mission requiring  the  abolition  of  a  grade 
crossing,  which  refers  to  a  plan  of  the  work 
showing  abutments  in  the  highway,  is  a  de- 
fense to  a  suit  by  the  municipality  to  en- 
join the  railroad  company  from  placing  the 
abutments  in  the  highwaj'.  Id. 

65.  A  map  of  a  proposed  abutment  in  a 
highway  to  support  an  overhead  railroad  is 
sufficient  if  it  contains  such  reference  to 
monuments  in  the  vicinity  of  its  site  that  a 
competent  surveyor  can  ascertain  the  points 
at  which  to  set  stakes.  Id. 

66.  An  order  of  the  railroad  commission 
directing  the   abolition  of  a  grade  crossing 


sufficiently  describes  the  abutments  to  be 
erected  in  the  highway,  if  it  refers  to  a  map 
upon  which  they  are   delineated.  Id. 

67.  A  sufficient  appropriation  of  a  por- 
tion of  a  highway  for  the  abutment  of  a 
bridge  for  the  abolition  of  a  grade  crossing 
is  made  by  an  order  of  the  railroad  commis- 
sioners directing  it  to  be  made  and  refer- 
ring to  a  map  showing  the  abutment  in  the 
highway,  without  formally  condemning  or 
discontinuing  the  portion  of  the  highway 
covered.  Id. 

68.  Railroad  companies  are  not  liable  un- 
less made  so  by  statute,  for  damages  to 
abutting  owners  caused  by  changing  the 
grade  of  the  railroads  and  of  the  streets, 
when  compelled  to  do  so  to  get  rid  of  grade 
crossings.  Kelly  v.  Minneapolis,  57  Minn. 
294,  59  N.  W.  304,  26:  92 
Private  or  farm  crossings. 

Injury  at,  see  infra,  169,  170,  182-189. 

Easement  Across,  see  Easements,  47,  74,  77, 
88. 

Evidence  as  to,  see  Evidence,  2087. 

Evidence  of  Custom  as  to  Keeping  in  Re- 
pair,   see    Evidence,    1726. 

Mandamus  to  Compel  Making  of,  see  Man- 
damus, 100. 

Notice  of  Right  in  Passageway  under  Rail- 
road, see  Notice,  89. 

Instruction  as  to,  see  Trial,  824. 

See  also  infra,  242,  335;  Easements,  18,  19, 
29-32. 

69.  A  railroad  company  cannot  be  com- 
pelled to  erect  and  maintain  crossings  at  its 
own  expense  for  persons  whose  residences 
are  cut  off  by  the  railroad  from  a  public 
highway,  when  no  statute  requiring  it  to 
make  such  crossings  existed  at  the  time  of 
the  construction  of  the  road.  People  v.  De- 
troit, G.  H.  &  M.  R.  Co.  79  Mich.  471,  44 
N.  W.  934,  7:  717 

70.  The  insertion  in  a  grant  of  a  railroad 
right  of  way  which  reserves  to  the  grantor 
a  permanent  right  to  cross  and  recross  it,  of 
a  stipulation  that  the  tracks  shall  be  laid  so 
as  to  be  on  a  general  level  with  the  ground, 
will  require  the  tracks  to  be  kept  at  such 
level  so  long  as  the  right  of  way  exists. 
Chappell  V.  New  York,  N.  H.  &  H.  R.  Co. 
62  Conn.  195,  24  Atl.  997,  17:  420 

71.  An  agreement  by  a  railroad  company 
to  construct  a  farm  crossing  over  its  tracks 
between  the  tw^o  sections  of  a  severed  farm 
gives,  as  between  the  parties  thereto,  an  im- 
plied right  to  cross  the  railroad  at  such 
crossing  when  constructed,  which  is  some- 
thing more  than  a  license.  Stewart  v.  Cin- 
cinnati, W.  &  M.  R.  Co.  89  Mich.  315,  50 
N.  W.  852,  17:  539 
Track  connections. 

Burden  of  Proof  as  to,  see  Evidence,  754. 

72.  Electric  railway  companies  are  enti- 
tled to  track  connections  with  intersecting 
steam  roads,  where  the  incorporation  of  both 
classes  of  roads  is  provided  for  by  the 
same  statute,  the  various  provisions  of 
which,  including  those  for  track  connec- 
tions, refer  "to  every  railroad  corporation," 
thereby  including  every  railroad  incorporat- 
ed   under    the    provisions    of    the    act.     Re 
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Stillwater  &  M.  Street  R.  Co.  171  N.  Y.  589, 
64  N.  E.  511,  59:  489 

c.  Fences. 

Gate  in,  see  infra,  242,  335. 

Statute  Enabling  Adjoining  Owner  to  Ac- 
quire,   see    Constitutional    Law,    174. 

Due  Process  in  Requiring  Cattle  Guards,  see 
Constitutional  Law,  842. 

Oral  Agreement  to  Maintain  Cattle  Guards, 
see  Contracts,  151. 

Covenant  as  to,  see  Covenant,  74,  93-95. 

Measure  of  Damages  for  Failute  to  Fence, 
see  Damages,  416. 

Injury  to  Employee  from  Negligence  as  to, 
see  Master  and  Servant,  174-177,  431. 

Ordinance  as  to,  see  Municipal  Corporations, 
202. 

Failure  to  Build  as  Proximate  Cause  of  In- 
jury, see  Proximate  Cause,  132. 

See  also  infra,  85,  145-148,  210,  236-242. 

For  Editorial  Notes,  see  infra,  III.  §  12. 

73.  "Fences  on  each  side  of  such  road," 
required  by  Minn.  Gen.  Stat.  1878,  chap.  34, 
§  54  (Minn.  Gen.  Stat.  1894,  §  2692),  relat- 
ing to  fencing  railroads,  are  to  be  made  on 
the  margin  or  border  of  the  entire  grounds 
or  right  of  way.  Gould  v.  Great  Northern 
R.  Co.  63  Minn.  37,  65  N.  W.  125,     30:  590 

74.  The  duty  of  a  railroad  company,  un- 
der Conn.  Gen.  Stat.  §  3505,  to  fence  the 
sides  of  its  road  '"except  at  such  place  or 
places  as  the  railroad  commissioners  shall 
adjudge  them  unnecessary,  does  not  require 
a  company  to  build  a  fence  between  its 
track  and  that  of  another  company,  running 
nearly  parallel  therewith,  although  the  lat- 
ter company  fails  to  build  a  fence  on  either 
side  of  its  track.  Gallagher  v.  New  York 
&  N.  E.  R.  Co.  57  Conn.  442,  18  Atl.  786, 

5:737 

75.  A  switch  about  a  mile  from  a  railroad 
depot  to  which  a  switch  engine  runs  fre- 
quently and  at  irregular  intervals  without 
receiving  orders  as  against  other  trains,  is 
within  depot  grounds  or  yard  limits  so  that 
it  is  not  reauired  to  be  fenced.  Rabidon  v. 
Chicago  &  W.  M.  R.  Co.  115  Mich.  390,  73 
N.  W.  386,  39:  405 

76.  The  distance  from  depots  and  the 
frequency  of  use  for  switching  purposes 
do  not  control  in  determining  whether  a 
certain  point  on  a  railroad  a  mile  distant 
from  the  depot  is  or  is  not  within  the  depot 
grounds  or  yard  limits,  so  as  to  be  exempt 
from  the  statutory  provision  as  to  fencing 
the  railroad.  Id. 

77.  A  statute  requiring  railroad  com- 
panies to  fence  their  right  of  way  where 
the  same  is  contiguous  to  private  property 
is  a  police  regulation  adopted  to  protect 
liuman  life  and  property,  for  the  benefit  of 
the  general  public,  and  not  for  the  sole  bene- 
fit of  adjoining  or  contiguous  landowners. 
•Johnson  v.  Oregon  Short  Line  R.  Co.  7 
Idaho,  355.  63  Pac.  112,  53:  744 

78.  A  homestead  entry,  after  it  is  en- 
tered, but  prior  to  patent,  is  private  prop- 
erty, within  the  meaning  of  a  statute  re- 
quiring  railroad   companies   to   fence   their 


track  when  their  right  of  way  "passes 
through  or  along,  or  abuts  upon,  or  is  con- 
tiguous to,  private  property."  Id. 

79.  Inclosed  lands  within  the  meaning  of 
a  statute  requiring  a  railroad  to  fence  its 
right  of  way  through  inclosed  lands  are 
those  surrounded  by  a  fence,  hedge,  ditch, 
wall,  or  any  line  of  obstacle  interposed  so 
as  to  part  off  and  shut  in  the  land,  and  set 
it  off  as  private  property.  Kimball  v.  Car- 
ter, 95  Va.  77,  27  S.  E.  823,  38:  570 

80.  The  inclosure  of  lands  need  not  be 
by  continuous  and  lawful  fence  at  all  times 
sufficient  to  prevent  stock  passing  through 
it,  in  order  to  constitute  them  inclosed  lands 
within  the  meaning  of  a  statute  requiring 
a  railroad  right  of  way  to  be  fenced  through 
such  lands.  Id. 

81.  The  inclosure  of  lands  leased  by  a 
lessee  from  different  parties  is  sufficient  to 
make  them  inclosed  lands  while  in  his  pos- 
session, within  the  meaning  of  a  statute  re- 
quiring a  railroad  through  them  to  be 
fenced,  if  the  entire  track  in  his  possession 
is  inclosed,  although  separate  parcels  are 
not   divided  by   fences.  Id. 

82.  Where  a  railroad  occupies  a  public 
street  in  a  city  or  village,  it  is  not  obliged 
or  entitled  to  fence  its  track  and  thereby 
obstruct  the  street  and  interfere  with  its 
use.  Rippe  v.  Cliicago,  M.  &  St.  P.  R.  Co. 
42  Minn.  34,  43  N.  W.  652,  5:  864 

83.  The  owner  of  land  adjoining  a  rail- 
road has  the  right  to  join  his  fences  to  the 
railroad  fence,  whether  that  is  on  the  border 
of  the  right  of  way  or  set  back  inside  such 
line  on  the  right  of  way.  Gould  v.  Great 
Northern  R.  Co.  63  Minn.  37,  65  N.  W.  125, 

30:  590 

d.  Operation. 
1.  In  General. 

Effect  of  Lease  or  Operating  Contract  on 
Liability,  see  supra,  4-30. 

Liability  for  Spread  of  Noxious  Weeds,  see 
Bermuda  Grass. 

Liability  for  Injuries  by  Defects  in  High- 
way Bridge,  see  Bridges,  21. 

Causing  Injury  to  Mill  Dam,  see  Action  or 
Suit,  44. 

Liability  for  Negligence  of  Connecting  Road, 
see  Corporations,  527. 

Presumption  and  Burden  of  Proof  as  to 
Negligence,  see  Evidence,  II.  h,  1,  c. 

Duty  to  Operate  Ferry,  see  Ferry,  22-26. 

Compelling  Operation  under  Lease,  see  In- 
junction, 47,   49,   513. 

Joint  Liability  of  Company  and  Agent  for 
Causing  Death,  see  Joint  Creditors  and 
Debtors,   3. 

Limitation  of  Action  for  Injury  by,  see  Lim- 
itation of  Actions,  143. 

Liability  for  Injury  by  Employee  of,  see 
Master  and  Servant,  661,  662. 

Injury  to  Employees,  see  Master  and  Serv- 
ant. 

Allegations  as  to  Negligence  towards  Em- 
ployees, see  Pleading,  337-347. 

Question  for  Jury  as  to  Negligence  towards 
Employees,  see  Trial,  405-416. 
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Liability  for  Injury  to  Employees  of  Other 
Person,  see  Master  and  Servant,  250- 
256. 

Railroad  Train  as  a  Dangerous  Machine,  see 
Negligence,    40. 

Handcar  as  Dangerous  Attraction  to  Chil- 
dren, see  Negligence,  134,  135. 

Turntable  as  Dangerous  Attraction  to  Chil- 
dren, see  Negligence,  136-142. 

Liabilitj'  for  Injury  by  Fall  of  Railroad 
Ties,  see  Negligence,  130,  131. 

Engineer  Throwing  Steam  on  Trespasser  on 
Footboard,  see  Negligence,  169. 

Liability  for  Loss  of  Mail,  see  PostoflSce, 
9-12. 

Instruction  as  to,  see  Trial,  822. 

Liability  of,  for  Injury  by  Sinking  Well, 
see  Waters,  440. 

Injury  to  Riparian  Rights  by,  see  Waters, 
192. 

For  Editorial  Notes,  see  infra,  III.  §  11. 

84.  A  railroad  corporation,  by  its  very  in- 
corporation under  the  laws  of  the  state,  as- 
sumes as  one  of  its  primary  obligations 
that  it  shall  operate  the  road  under  such 
conditions  as  properly  to  secure  the  safety 
of  the  general  public.  Muntz  v.  Algiers  & 
G.  R.  Co.  Ill  La.  423,  35  So.  624,         64:  222 

85.  Independently  of  any  statutory  re- 
quirement, a  railroad  companj'  is  charge- 
able with  the  duty  to  fence  its  track  if 
required  by  reasonable  prudence  and  care 
to  keep  the  track  free  from  obstructions, 
animate  and  inanimate.  Donnegan  v.  Er- 
hardt,  119  N.  Y.  468,  23  N.  E.  1051,      7:  527 

2.  Injuries  to  Persons  on  or  near  Tracks; 
Licensees ;  Trespassers. 

Passenger  Left  on  Track,  see  Carriers,  350, 

428,  429,  440. 
Presumption    of    Negligence,    see    Evidence, 

495-497,   501,  .502. 
Evidence  of  Negligence,  see  Evidence,  1898, 

2254. 
Liability    for   Injury    while   Attempting  to 

Escape   from    Injury  by   Derailed   Car, 

see  Negligence,   178. 
Proximate  Cause  of  Injury,  see  Proximate 

Cause,   66,   86-88,   132. 
Question  for  Jury  as  to,  see  Trial,  429,  430, 

447. 
Instruction  as  to,  see  Trial.  825. 
See    ahso    infra,    TI.    d,    4. 
For   Editorial   Notes,   see   infra.  III.   §§    16, 

18. 

86.  Extraordinary  caro  must  be  shown  by 
a  railroad  company  in  the  use  of  its  tracks 
on  one  of  the  principal  streets  of  a  city, 
wliich  is  constantly  used  for  street  travel 
and  in  which  there  are  three  tracks,  in  or- 
der to  exempt  it  from  liability  for  injur- 
ing travelers  on  tlie  street.  Kentucky  C.  R. 
Co.  v.   Smith.   93  Ky.   449.  20  S.  W.' 302, 

18:  63 

87.  A  railroad  company  is  not  responsible 
— at  least  to  a  mere  bystander — -for  the 
negligent  act  of  a  postal  clerk  in  a  mail  car 
in  catching  a  mail  pouch  from  a  mail  crane 
when   the   train   is   running   at    full   speed. 


Poling  V.  Ohio  River  R.  Co.  38  W.  Va.  645, 
18  S.  E.  782,  24:215 

88.  The  failure  of  a  baggage  master  to 
observe  how  a  mail  agent  of  the  United 
States  performed  his  duty  in  throwing  off 
mail  bags  does  not  make  the  railroad  com- 
pany liable  to  one  injured  by  a  mail  bag 
carelessly  thrown,  by  reason  of  a  notice  to 
trainmen  from  the  superintendent  of  the 
road  in  respect  to  throwing  mail  bags, 
which  said  it  must  be  understood  that  it 
did  not  in  any  way  relieve  baggage  mas- 
ters and  mail  agents  from  using  all  possible 
precautions.  Pennsylvania  R.  Co.  v.  Russ, 
(N.  J.  Err.  &  App.)'57  N.  J.  L.  126,  30  Atl. 
524,  26:  283 

89.  Negligence  which  will  make  a  rail- 
road company  liable  for  injuries  to  one  near 
a  passing  train  by  a  piece  flying  from  a 
broken  brake  shoe  is  not  shown  by  the  mere 
fact  of  the  break,  where  the  shoe  was  not 
too  much  worn  for  use,  and,  so  far  as  any 
inspection  would  have  disclosed,  there  was 
nothing  which  ought  to  have  prompted  its 
rejection,  a.nd  nothing  to  show  that  a 
flattening  of  the  wheel,  which  is  alleged  to 
have  caused  the  fracture,  could  have  been 
prevented  or  remedied  by  the  exercise  of  or- 
dinary care.  Pennsylvania  R.  Co.  v.  Mar- 
tin, 49  C.  C.  A.  474,  111  Fed.  586,       55:  361 

90.  A  railroad  company  which  permits  a 
car  to  break  loose  from  a  train  on  a  grade, 
and  run  down  into  collision  with  another  car 
at  the  foot  of  the  decline  in  such  a  way  as 
to  be  hurled  off  of  the  right  of  way  to  the 
injury  of  a  bystander,  is  liable  for  the  in- 
jury thereby  caused  to  him,  unless  it  is 
shown  that  the  accident  was  unavoidable. 
West  Virginia  C.  &  P.  R.  Co.  v.  State  use  of 
Fuller,  96  Md.  652,  54  Atl.  669,  61:  574 

91.  A  railroad  company  owes  the  duty 
to  persons  near  its  track  to  use  air  brakes 
on  its  cars,  if  they  are  necessary  to  prevent 
them  from  breaking  from  the  train  on  an 
incline  and  running  down  in  such  a  way 
as  to  be  hurled  from  the  track  to  the  pos- 
sible injury  of  persons  who  may  be  there. 

Id. 

92.  A  small  boy  injured  by  the  explosion 
of  a  torpedo  which  he  has  foimd  on  a  rail- 
road track  where  the  public  use  it  as  a 
passageway,  but  where  he  is  going,  not  as 
one  of  the  general  public  or  as  a  traveler, 
but  under  employment  of  a  station  agent, 
without  the  knowledge  of  the  railroad  com- 
pany, to  place  a  switch  light,  is  not  a  serv- 
ant of  the  company,  a  mere  volunteer,  nor 
yet  a  mere  trespasser,  and  is  not  entitled 
to  the  protection  owed  by  the  railroad  com- 
pany to  the  public  traveling  on  such  right 
of  way;  but  the  railroad  company  is  liable 
to  him  for  such  an  injury,  if  caused  by  the 
negligence  of  the  company  or  its  servants 
after  knowledge  of  the  boy's  employment 
by  tlie  station  agent;  but  before  notice  of 
such  employment  it  is  not  bound  to  keep 
the  right  of  way  more  safe  than  if  the 
station  agent  attended  to  the  lights  him- 
self. Cleveland,  T.  &  V.  R.  Co.  v.  Marsh, 
63  Ohio  St.  236,  58  N.  E.  821,  52:  142 
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Trespassers. 

Children    .lumping    on    and     off     Train     or 

Engine,  see  Carriers,  458,  459. 
See  also  infra,   120-144,   149-156,   164,  266- 

268. 
For  Editorial  Notes,  see  infra,  III.  §  18. 

93.  The  only  duty  which  a  railroad  com- 
pany owes  to  a  trespasser  upon  or  about 
its  property  is  not  to  injure  him  wantonly 
or  wilfully;  but  this  rule  does  not  relieve 
the  company,  under  all  circumstances,  from 
anticipating  the  presence  of  a  trespasser 
upon  its  property,  and  from  taking  proper 
precautions  to  prevent  injury  tcjiim.  Ash- 
worth  V.  Southern  R.  Co.  116  Ga.  635,  43  S. 
E.  36,  59:  592 

94.  A  railroad  company  is  liable  for  the 
killing  of  a  boy  by  its  train,  only  in  case 
of  gross  negligence,  where  he  was  trespass- 
ing on  the  track,  remote  from  a  public 
highway,  at  a  place  where  those  in  charge 
of  the  engine  had  no  reason  to  expect  him 
to  be.  Trudell  v.  Grand  Trunk  R.  Co.  126 
Mich.  73,  85  N.  W.  250,  53:  271 

95.  A  person  walking  along  the  right  of 
way  of  a  railroad  company  in  a  street  which 
has  never  been  abandoned  by  the  public, 
but  is  continuously  and  frequently  used  as 
a  street  by  pedestrians  and  sometimes  by 
wagons,  is  not  a  trespasser,  but  is  entitled 
to  reasonable  care  on  the  part  of  the  rail- 
road company  to  avoid  injuring  him.  St. 
Louis  I.  M.  &  S.  R.  Co.  v.  Neely,  63  Ark. 
636,  40  S.  W.  130,  37:  616 

96.  One  who  crosses  on  a  railroad  ferry 
boat  in  violation  of  the  rules  of  the  com- 
pany against  the  carrying  of  passengers 
upon  such  boat,  and,  after  concluding  his 
visit,  again  enters  the  company's  yard  and 
the  boat,  remains  a  trespasser  in  proceed- 
ing through  the  yard  to  reach  a  public 
ferryboat,  after  he  is  ordered  off  the  rail- 
road boat,  although  the  employees  of  the 
company  direct  him  as  to  the  way  through 
the  yard  to  the  ferry  landing,  where  if  he 
were  carried  back  on  the  railroad  boat  he 
would  have  to  pass  through  another  yard, 
and  there  is  no  other  way  to  the  ferry 
than  through  the  yard.  Kansas  City,  Ft.  S. 
&  M.  R.  Co.  V.  Cook,  31  U.  S.  App.  277,  13 
C.  C.  A.  364,  60  Fed.  115,  28:181 

97.  A  car  with  defective  brakes  is  not 
such  an  imminently  dangerous  instrument 
as  to  make  the  owner  liable,  for  the  simple 
act  of  leaving  it  upon  the  track,  to  one  who 
is  injured  by  it,  if  he  has  no  contractual 
or  other  relation  to  the  owner.  Roddv  v. 
Missouri  P.  R.  Co.  104  Mo.  234.  15  S.' W. 
1112,  12:  746 

98.  The  mere  gratuitous  assumption  of 
the  duty  of  keeping  a  railroad  yard  clear 
of  boys  by  instructing  the  yardhands  to 
drive  them  out  does  not  make  the  railroad 
company  liable  for  negligence  in  failing  to 
enforce  such  directions.  Barnev  v.  Hanni- 
bal &  St.  J.  R.  Co.  126  Mo.  372,  28  S.  W. 
1069,  26:  847 

99.  Failure  of  railway  employees  to  take 
charge  of  and  care  for  a  man  who,  while 
trespassing  on  the  track,  was  struck  and 
injured    by   a   moving   car   attached    to    an 


engine  in  their  charge,  but  without  any 
fault  on  their  part,  is  not  the  violation  of 
a  legal  duty  for  which  the  company  can  be 
held  liable.  Union  P.  R.  Co.  v.  Cappier,  66 
Kan.  649,  72  Pac.  281,  69:  513 

Licensees  and  permissive  users  of  right  of 

way. 
See  also  infra,  120-144,   149-156,   164,  266- 

268. 
For  Editorial  Notes,  see  infra.  III.  §  18. 

100.  Before  the  public  can  be  said  to  have 
acquired  an  implied  license  to  cross  the 
right  of  way  and  tracks  of  a  railroad  com- 
pany at  a  iilace  other  than  a  public  cross- 
ing, so  that  the  company,  in  the  operation 
of  its  trains,  is  bound  to  anticipate  foot 
passengers  at  such  place,  the  path  leading 
to  and  from  such  right  of  way  and  tracks 
must  be  so  well  defined  as  to  attract  public 
attention,  and  of  itself  be  an  invitation  to 
the  public  to  cross.  The  use  must  have 
been  continuous  and  for  such  a  length  of 
time  that  it  may  be  said  that  the  company 
knew,  or  in  the  exercise  of  ordinary  care 
should  have  known,  that  the  public  was 
thus  using  its  right  of  way.  Atchison  T.  & 
S.  F.  R.  Co.  V.  Potter,  64  Kan.  13,  67  Pac. 
534,  56:  575 

101.  The  mere  occasional  passage  of  pe- 
destrians along  an  inclosed  railroad  track 
with  the  knowledge  of  the  railroad  com- 
pany is  not  sufficient  to  convert  a  tres- 
passer into  a  licensee,  or  to  change  the  de- 
gree of  care  due  him  by  the  railroad  com- 
pany. Craddock  v.  Louisville  &  N.  R.  Co. 
116  Ky.  900,  77  S.  W.  174,  63:  657 

102.  The  mere  fact  that  persons  have  fre- 
quently trespassed  upon  a  railroad  track, 
and  that  the  company  has  resorted  to  no 
means  to  stop  such  trespasses,  does  not 
amount  to  a  permission  or  license  to  use 
the  track  as  a  footpath.  Ward  v.  Southern 
P.  Co.  25  Or.  433,  36  Pac.  166,  23:  715 

103.  An  implied  lieenpe  to  cross  a  rail- 
road trestle  so  narrow  that  there  is  no 
room  on  it  outside  of  a  passing  train,  and 
over  which  at  least  twelve  regular  trains 
cross  each  day,  besides  special  trains  and 
switch  engines,  is  contrary  to  public  policy, 
— especially  where  the  statutes  prohibit 
walking  on  railroad  tracks,  except  along 
public  roads.  Anderson  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.  87  Wis.  105,  58  N.  W.  79. 

23:  203 

104.  An  implied  invitation  or  license  to 
the  public  to  cross  a  railroad  track  at  a 
certain  place  can  arise  only  from  such  ap- 
pearances or  circumstances  as  would  lead 
ordinarily  prudent  and  intelligent  persons 
to  understand  that  the  crossing  was  public. 
Chenerv  v.  Fitchburg  R.  Co.  160  Mass.  211, 
35  N.  E.  554,  22:  575 

105.  An  invitation  to  the  public  to  cross 
a  railroad  at  a  certain  place,  at  which  the 
company  must  therefore  use  reasonable  care 
to  protect  the  crossers,  is  not  shown  as  a 
matter  of  law  by  the  fact  that  people  are 
accustomed  to  cross  there  without  objec- 
tion, althoTigh  thp  fact  of  continuous  cross- 
ing might  be  evidence  to  the  jury  of  a 
license.  Id, 
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100.  A  license  to  use  a  railroad  track  as  a 
footpath  may  be  found  from  the  facts  that 
it  had  been  so  used  for  a  number  of  years 
to  the  extent  that  plainly  visible  paths  had 
been  worn  upon  the  ground,  and  that  a 
ladder  had  been  placed  from  the  highway  to 
reach  the  roadbed  with  the  knowledge  of 
the  employees  of  the  road,  to  which  no  ob- 
jection had  been  made.  Thomas  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  103  Iowa,  649,  72 
N.  W.  783,  39:  399 

107.  An  invitation  to  use  a  railroad  right 
of  way  as  a  footpath  does  not  arise  from 
merely  permitting  such  use,  where  a  sign 
is  conspicuously  posted  warning  persons  not 
to  do  so.  Williamson  v.  Southern  R.  Co. 
104  Va.  146,  51  S.  E.  195,  70:  1007 

108.  Mere  knowledge  by  a  railroad  com- 
pany that  many  persons,  including  children, 
frequently  pass  through  its  yard  in  a  popu- 
lous part  of  a  city  and  crawl  under  its  cars 
stored  upon  its  tracks,  does  not  render  it 
liable  for  injuries  to  a  child  under  such  cars 
by  a  sudden  movement  thereof  by  the 
negligence  of  its  servants  in  running  other 
cars  against  the  end  of  the  line,  hundreds 
of  yards  awav.  Central  R.  &  Bkg.  Co.  v. 
Rylee,  87  Ga.'491,  13  S.  E.  584,         13:  634 

109.  A  railroad  company  does  not,  by  per- 
mitting a  circus  to  exhibit  on  its  vacant 
land  adjoining  its  switch  yard,  invite 
citizens  to  cross  the  yard  to  reach  the  show 
grounds,  so  as  to  be  charged  with  the  duty 
of  exercising  care  to  protect  them  from 
danger,  and  rendered  liable,  to  one  injured 
by  the  operation  of  trains  while  attempt- 
ing to  cross  the  yards  after  having  been  ex- 
pressly told  to  keep  out,  where  the  show 
grounds  can  be  reached  without  danger  by 
the  highway,  which  is  merely  a  somewhat 
longer  route.  Clark  v.  Northern  P.  R.  Co. 
29  Wash.  139,  69  Pac.  636,  59:  508 

110.  The  placing  of  walk  ways  at  the 
side  of  a  bridge  built  by  a  railroaa  company 
to  carry  freight  from  an  island  to  the  main 
land  does  not  amount  to  an  invitation  to 
persons  using  them  to  use  the  main  line 
of  the  road  as  a  highway  after  they  have 
reached  the  main  land.  Williamson  v. 
Southern  R.  Co.   104  Va.  146,  51  S.  E.  195, 

70:  1007 

111.  A  railroad  company  which  permits 
the  public  to  use  its  right  of  way  for 
travel  on  foot  at  a  particular  place  so 
continuously  and  frequently  as  to  result  in 
a  well-beaten  and  clearly  defined  path,  plain 
and  open,  is  bound  to  use  ordinary  care  not 
to  maintain  pitfalls  or  unsafe  conditions 
which  may  result  in  injury  to  one  attempt- 
ing to  use  the  path  relying  on  the  safety 
suggested  by  the  implied  invitation  aris- 
ing from  the  visible  conditions.  Matthews 
v.  Seaboard  Air  Line  Railway,  67  S.  C.  499, 
46  S.  E.  335,  65 :  286 

112.  One,  unacquainted  with  the  place, 
who  attempts  to  use  a  path  along  a  railroad 
right  of  way  in  reliance  on  the  invitation 
implied  from  its  well-worn  condition,  may 
hold  the  company  liable  in  case,  without 
negligence  on  his  part,  he  falls  into  an  un- 


guarded and  unmarked  cut  at  right  angles 
with  the  path,  and  is  injured.  Id. 

113.  A  railroad  company  which  has  recog- 
nized the  right  of  the  public  to  use  a  foot- 
way alongside  a  railroad  bridge,  to  and  from 
a  passenger  station,  and  separated  by  a 
fence  from  the  tracks,  owes  to  a  person  who 
is  using  it  the  duty  of  ordinary  care  to 
protect  him  from  danger.  Pennsylvania  R. 
Co.  V.  Hammill  (N.  J.  Sup.)  56  N.  J.  L.  370, 
29  Atl.  151,  24:  531 

114.  The  fact  that  a  railroad  company 
has  permitted  the  use  of  a  path  along  its 
track  by  persons  going  to  and  from  its 
trains  does  not  impose  upon  it  the  duty  of 
exercising  care  to  protect  from  injury  by 
passing  trains  a  person  using  it  to  reach 
the  station  to  interview  about  his  own  af- 
fairs a  passenger  expected  to  be  on  a  train 
not  scheduled  to  arrive  at  the  station  with- 
in an  hour.  Pennsvlvania  R.  Co.  v.  Martin, 
49  C.  C.  A.  474,  111  Fed.  586,  55:  361 

115.  Persons  having  no  invitation  to  go 
upon  railway  tracks,  but  who  walk  there- 
on for  their  own  convenience,  are  mere 
licensees,  taking  existing  conditions  as  they 
find  them,  and  cannot  require  the  railroad 
company  to  protect  them  from  dangers 
which  are  as  apparent  and  open  to  their 
own  observation  as  to  the  company. 
Schreiner  v.  Great  Northern  R.  Co.  86  Minn. 
245,  90  N.  W.  400,  58:  75 

116.  A  person  standing  on  land  of  a  rail- 
road company,  not  in  a  highway,  near  a 
mail  crane,  for  the  purpose  of  witnessing 
the  catch  of  a  mail  pouch,  or  some  other 
like  purpose,  is  a  mere  voluntary  licensee,  to 
whom  the  railroad  company  does  not  owe 
the  duty  of  keeping  the  mail  crane  in  suit- 
able and  safe  condition.  Poling  v.  Ohio 
River  R.  Co.  38  W.  Va.  645,  18  S.  E.  782, 

24:  215 

117.  One  who,  without  invitation  and 
merely  to  pay  a  friendly  call  on  the  oper- 
ator, visits  a  telegraph  office  located  on  rail- 
road land  near  the  track,  in  which  office  he 
was  formerly  employed  and  which  is  owned 
and  occupied  by  a  railroad  company  for 
its  own  purposes  and  convenience,  although 
occasional  messages  are  sent  and  received 
for  outside  parties  for  pay,  is  a  mere 
voluntary  licensee  subject  to  the  concomi- 
tant risks  and  perils,  and  no  recovery  can 
be  had  for  his  death  caused  by  a  collision 
of  trains  which  wrecked  the  office,  unless 
it  was  due  to  gross  negligence  of  the  agents 
or  emplovees  of  the  companv.  Manning  v. 
Chesapeake  &  O.  R.  Co.  36  W.  Va.  329,  15  S. 
E.  81,  16:  271 

118.  A  railroad  company  is  not  liable  for 
injuries  to  a  licensee  by  the  sliding  of  a 
bank  along  the  top  of  which  was  a  footpath 
which  he  was  using,  in  consequence  of  the 
removal  of  a  boulder  to  prevent  its  falling 
on  the  tracks,  imless  the  person  doing  the 
work  knew  that  such  removal  left  the  path 
unsafe,  and  failed  to  use  reasonable  pre- 
cautions to  avoid  injury  to  persons  likely 
to  use  it,  or  to  notifv  them  of  the  danger. 
Norfolk  &  W.  R.  Co.  v.  Wheeler,  91  Va.  700. 
22  S.  E.  514.  29:  825 
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119.  A  railroad  company  is  not  liable  to 
an  employee  of  an  ice  company  with  which 
it  lias  contracted  for  a  supply  of  ice  for  its 
refrigerator  cars,  who  is  injured  by  falling 
from  the  top  of  a  car  which  he  is  storing 
with  ice,  either  because  the  car  is  left  on 
a  curve  which  causes  it  to  incline  sideways 
unduly,  or  because  the  roof  is  slippery  with 
ice,  since  these  are  not  defects  in  the 
premises,  the  duty  to  remedy  which  the 
railroad  company  owes  to  persons  impliedly 
invited  to  its  premises.  Baker  v.  Louisville 
&  N.  Terminal  Co.  106  Tenn.  490,  61  S.  W. 
1029.  '•.  53:  474 
Lookout;  signals. 

Dutv  as   to,  at  Crossing,  see  infra,  11.  d. 

*3,  6. 
Dutv  to  Look  out  for  Animals,  see  infra, 

'227,  228,  231. 
Question  for  Jury  as  to,  see  Trial,  361. 
See  also  infra,  208,  221,  222,  276. 
For   Editorial  Notes,  see   infra.   III.   §§    14, 
18. 

120.  The  duty  to  keep  a  "person  upon  the 
locomotive  always  upon  a  lookout  ahead," 
imposed  upon  every  railroad  company  by 
Tenn.  (Mill.  &  V.)  Code,  §  1298,  in  default 
of  which  it  is,  by  §  1299,  made  responsible 
for  all  damages  from  accident  or  collision, 
is  not  performed  by  keeping  a  lookout  at 
the  head  of  the  train  if  the  engine  is  at  the 
rear.  Both  must  be  in  front  in  order  to 
complv  with  the  statute.  Little  Rock  &  M. 
R.  Co.\.  Wilson,  90  Tenn.  271,  16  S.  W.  013. 

13:  364 

121.  A  railroad  company  owes  to  a  tres- 
passer upon  its  track  no  legal  duty  to  keep 
a  lookout  or  guard  him  against  danger. 
Ward  V.  Southern  P.  Co.  25  Or.  433.  36  Pac. 
166.  23:  715 

122.  No  duty  of  care  to  avoid  injury  to 
trespassers  by  a  railroad  train  arises  imtil 
those  in  charge  of  the  train  have  discovered 
their  presence  on  or  dangerously  near  the 
track,  and  have  reasonable  cause  to  believe 
that  injury  will  result  unless  the  progress 
of  the  train  is  arrested,  although,  by  the 
exercise  of  due  care,  their  presence  might 
have  been  sooner  discovered,  and  the  train 
is  running  at  an  unlawful  rate  of  speed. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Tartt,  39 
C.  C.  A.  568,  99  Fed.  369,  49:  98 

123.  A  railroad  company  owes  no  duty 
to  mere  licensees  upon  its  tracks,  to  main- 
tain a  light  upon  its  engines  after  it  has 
become  so  dark  that  their  presence  will  not 
be  readily  discovered  without  such  light. 
Williamson  v.  Southern  R.  Co.  104  Va.  146, 
51  S.  E.  195,  70:  1007 

124.  Failure  by  an  engineer  to  exercise  or- 
dinary care  to  discover  persons  on  the  track 
in  time  to  avoid  injuring  them  is  not  such 
wilful  and  wanton  negligence  as  to  exclude 
the  defense  of  contributory  negligence  in 
case  a  person  so  situated  is  injured.  Smith 
V.  Norfolk  &  S.  R.  Co.  114  N.  C.  728.  19 
S.  E.  863,  25:  287 

125.  Implied  assent  by  a  railroad  com- 
pany to  the  use  of  its  tracks  as  a  footpath 
will  impose  upon  its  employees  the  duty  of 
exercising  care,  diligence,  and  watchfulness 

L.R.A.  Dig.— 160. 


to  discover  if  persons  are  on  the  track  at 
that  point,  when  running  trains  which  will 
be  likely  to  injure  them  if  there.     Thomas 
V.  Chicago,  M.  &  St.  P.  R.  Co.  103  Iowa,  649,. 
72  N.  W.  78.3,  39:  399 

126.  Where  a  railroad  company  knows 
that  for  many  years  its  right  of  way  has 
been  used  as  a  footpath  at  particular  hours, 
by  the  employees  of  a  neighboring  factory, 
it  is  bound  to  use  reasonable  care,  at  such 
times,  to  discover,  and  not  to  injure,  per- 
sons whom  it  may  reasonably  expect  to  be 
on  the  tracks  at  that  point.  Williamson  v. 
Southern  R.  Co.  104  Va.  146,  51  S.  E.  195, 

70:  1007 

127.  A  railroad  company  is  liable  for 
injuring,  bj'  means  of  its  train,  a  person 
negligently  walking  on  its  trestle  without 
ability  to  save  himself  from  the  injury,  if 
those  in  charge  of  the  train  discovered,  or 
b}'  the  exercise  of  ordinary  care  might  dis- 
cover, the  peril  of  the  injured  person,  and 
might,  by  the  exercise  of  such  care,  avoid 
the  accident.  Bogan  v.  Carolina  C.  R.  Co. 
129  N.  C.  154,  39  S.  E.  808.  55:  418 

128.  When  a  railroad  train  breaks  in  two, 
leaving  servants  of  the  company  on  the  rear 
section,  which  is  permitted  to  continue  on 
its  way  by  force  of  gravitation,  the  com- 
pany owes  the  duty,  even  to  persons  tres- 
passing on  its  tracks,  to  station  lookouts 
in  such  positions  on  the  moving  cars  that 
they  can  watch  the  tracks  ahead  of  them 
and  warn  persons  thereon  of  their  danger, 
a  neglect  of  which  may  render  the  company 
liable  for  the  injuries  caused  thereby. 
Patton  V.  East  Tennessee,  V.  &  G.  R.  Co. 
89  Tenn.  370,  15  S.  W.  919,  12:  184 

129.  The  engineer  and  fireman  of  a  rail- 
road train  must  keep  a  careful  lookout  on 
the  track  ahead,  to  discover  persons  and 
animals  upon  it,  and  use  ordinary  care  to 
avoid  injurv  to  them.  Gimn  v.  Ohio  River 
R.  Co.  42  W.  Va.  676,  26  S.  E.  546,    36:  575 

130.  A  railroad  company  is  liable  for 
causing  the  death  of  an  infant  upon  its 
track,  if  the  direct  and  proximate  cause  of 
the  accident  was  negligence  in  failing  to 
keep  a  reasonable  lookout,  and  to  discover 
the  child  in  time  to  prevent  the  injury. 
Mason  v.  Southern  R.  Co.  58  S.  C.  70,  36  S. 
E.  440,  53:  913 

131.  A  railroad  company  is  liable  for  in- 
juring a  child  of  tender  years  upon  its 
track,  if,  consistent  with  the  attention  de- 
manded by  the  engine,  its  danger  could  have 
been  discovered  in  time  to  avoid  the  injury 
by  stopping  the  train.  Bottoms  v.  Sea- 
board &  R.  R.  Co.  114  N.  C.  699,  19  S.  E. 
730,  25:  784 

132.  Kicking  cars  out  of  sight  around  a 
curve  on  a  down  grade,  without  any  per- 
son on  them,  in  a  thickly  settled  com- 
munity, where  it  is  the  custom  to  use  the 
track  as  a  footpath  without  objection  from 
the  railroad  comnanj',  and  it  is  known  that 
from  fifty  to  one  hundred  people  a  day 
walk  upon  the  track,  and  the  cars  are  not 
usually  sent  this  way,  is  such  gross  and  wil- 
ful negligence  that  the  railroad  company 
will  be  liable  for  a  child   killed  by    a    car 
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thus  kicked, — especially  where  two  of  them 
were  kicked  on  parallel  tracks  at  the  same 
time,  although  the  child  had  no  right  to 
.use  the  track.  Roth  v.  Union  Depot  Co.  13 
Wash.  525,  43  Pac.   641,  44  Pac.  253, 

31 :  855 

133.  Those  in  charge  of  a  locomotive  are 
not  bound  to  discover  at  the  earliest  pos- 
sible moment  the  presence  of  infants  on 
the  track  at  a  place  remote  from  highway 
crossings,  or  at  other  places  where  their 
presence  might  not  be  anticipated,  nor  to 
stop  the  train  upon  discovering  an  object 
upon  the  track  until  it  is  seen  to  be  a  per- 
son; the  duty  in  such  cases  being  the  same 
as  in  case  of  adults.  Craddock  v.  Louisville 
&  N.  R.  Co.  116  Ky.  900,  77  S.  W.  174, 

63:  657 

134.  Failure  of  trainmen  to  see  a  drunk- 
en man  sitting  on  a  track  where  it  is 
straight  and  nearly  level  for  several  miles 
does  not  show  negligence.  Price  v.  Phila- 
delphia, W.  &  B.  R.  Co.  84  Md.  506,  36  Atl. 
263,  36:  213 

135.  The  duty  of  the  engineer  of  a  rail- 
road train  to  keep  a  vigilant  lookout  on  the 
track  in  order  to  discover  and  avoid  any 
obstructions  that  may  be  encountered  there- 
on is  enforceable  in  favor  of  helpless  per- 
sons upon  the  track  between  crossings, 
when  it  can  be  exercised  consistently  with 
giving  the  attention  to  the  engine  neces- 
sary to  its  safe  and  proper  management. 
Smith  V.  Norfolk  &  S.  R.  Co.  114  N.  C.  728, 
19  S.  E.  863.  25:  287 

136.  The  failure  of  an  engineer  to  per- 
form his  duty  to  maintain  a  reasonably 
vigilant  lookout  along  the  track  in  front  of 
the  train  renders  the  railroad  company 
liable  for  killing  a  human  being  lying  on 
the  track,  apparently  helpless  from  any 
cause,  when  the  engineer  could  have  seen 
him  by  the  exercise  of  ordinary  care. 
Pickett  V.  Wilmington  &  W.  R.  Co.  117  N. 
C.  616,  23  S.  E.  204,  30:  257 

137.  A  railroad  company  is  liable  for  in- 
jury to  a  person  lawfully  near  its  track 
who  is  struck  by  some  of  the  tools  which 
are  thrown  from  another  person  who  is  hit 
by  a  train,  although  he  was  negligent,  if 
the  railroad  company  was  also  negligent  in 
failing  to  give  signals  and  this  negligence 
co-operated  with  that  of  the  person  struck 
by  the  train.  Pennsvlvania  R.  Co.  v. 
Hammill  (N.  J.  Sup.)  56*  N.  J.  L.  370,  29  Atl. 
151,  24:  531 

138.  One  whose  team  was  standing  by  a 
car  on  a  side  track  near  a  railroad  depot, 
for  the  purpose  of  unloading  the  car,  is 
within  the  protection  of  a  statute  requiring 
signals  bv  trains  at  the  crossing.  Chicago, 
B.  &  Q.  R.  Co.  V.  Metcalf,  44  Neb.  848,  63 
N.  W.  51,  28:  824 

139.  The  duty  to  give  warning  signals  of 
the  approach  of  a  train  at  a  crossing,  im- 
posed by  Dak.  Comp.  Laws  1887,  §  3016, 
does  not  extend  to  a  person  driving  along  a 
highway  parallel  to  the  railroad,  who  has 
not  lately  used  and  does  not  intend  to  use 
any  crossing,  although  he  expects  a  signal 
to  be  given  at  a  private  crossing  near  by. 


Revnolds   v.   Great  Northern   R.  Co.   32   U. 
S.  App.  577,  16  C.  C.  A.  435,  69  Fed.  808, 

29:  695 

140.  The  duty  imposed  upon  a  railroad 
company  by  statute,  of  ringing  the  bell  or 
blowing  a  whistle  on  approaching  a  cross- 
ing is  not  for  the  benefit  of  tresspassers  but 
for  those  who  use  the  crossing,  and  who,  in 
consequence,  have  a  right  to  be  upon  the 
track.  Toomev  v.  Southern  P.  R.  Co.  86 
Cal.  374,  24  Pac.  1074,  10:  139 

141.  The  protection  of  W.  Va.  Code  1887, 
chap.  54,  §  61,  requiring  a  bell  to  be  rung 
or  a  whistle  to  be  blown  by  a  locomotive 
at  crossings,  is  designed  for  those  crossing 
the  track  at  the  crossings,  not  for  those 
using  the  track  elsewhere  for  their  own 
convenience,  as  a  footpath.  Spicer  v. 
Chesapeake  &  O.  R.  Co.  34  W.  Va.  514,  12 
S.  E.  555,  11:  385 

142.  A  person  walking  on  a  railroad 
trestle,  although  between  a  public  crossing 
and  a  blow  post,  is  not  within  the  protec- 
tion of  a  statute  requiring  signals  of  a  train 
and  slowing  of  its  speed  at  the  crossing. 
Atlanta  &  C.  Air  Line  R.  Co.  v.  Gravitt,  93 
Ga.  369,  20  S.  E.  550,  26:  553 

143.  A  railroad  company  is  not  liable  for 
running  over  and  killing  a  trespasser  upon 
the  track  of  the  road,  on  a  dark  night,  150 
yards  from  the  nearest  public  crossing,  he 
not  being  seen  or  known  to  be  on  the  track 
by  any  of  the  emploj'ees  on  the  train  which 
killed  him.  The  facts  that  the  engine 
drawing  the  train  was  in  a  reversed  posi- 
tion, and  had  no  headlight  or  cowcatcher 
on  the  tender,  and  that  the  bell  was  not 
rung  or  whistle  blown  at  the  crossing  from 
which  the  train  was  coming,  and  that  the 
train  was  a  special  train,  do  not  render  the 
companv  liable.  Toomey  v.  Southern  P.  R. 
Co.  86  Cal.  374,  24  Pac.  1074,  10:  139 

144.  A  railroad  company  does  not  owe  to 
a  mere  trespasser  upon  its  track  the  duty 
of  doing  acts  to  facilitate  his  trespass  or 
render  it  safe, — such  as,  providing  any  par- 
ticular kind  of  machinery  or  appliance  for 
his  benefit,  or,  when  not  aware  of  his 
presence,  giving  cautionary  signals  to  noti- 
fy him  of  the  approach  of  its  trains,  pro- 
vided it  exercises  ordinary  care  after  see- 
ing him.  Id. 
Lack  of  proper  fence. 

See  also  supra,  85;  infra,  210. 

For  Editorial  Notes,  see  infra.  III.  §  18. 

145.  The  fact  that  a  railroad  is  not 
fenced,  in  the  absence  of  a  statutory  re- 
quirement, does  not  make  a  railroad  com- 
pany liable  for  injuries  to  a  person  who  was 
driving  along  a  highway  parallel  to  the 
track.  Revnolds  v.  Great  Northern  R.  Co. 
32  U.  S.  App.  577,  16  C.  C.  A.  435,  69  Fed. 
808,  29:  695 

146.  For  injury  to  a  young  child  which  is 
non  sui  juris  when  it  strays  upon  a  railroad 
track  in  consequence  of  the  failure  of  the 
railroad  company  to  erect  a,  fence  the  com- 
pany is  liable,  under  Minn  Gen.  Stat.  1894, 
§  2695,  making  the  coripany  liable  for 
failure  to  maintain  such  fence  "for  all  dam- 
ages  sustained   by   any    person    in    conse- 
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quence."     Rosae  v.  St.  Paul  &  D.  R.  Co.  68 
Minn.  216,  71  N.  W.  20,  37:  591 

147.  It  is  not  the  duty  of  a  railroad  com- 
pany to  fence  its  yards  in  which  cars  are 
switched  and  trains  made  up,  so  as  to  pro- 
tect children  from  danger.  Barney  v.  Han- 
nibal &  St.  J.  R.  Co.  126  Mo.  372,  28  S.  W. 
1069,  26:  847 

148.  A  fence  on  one  side  of  a  railroad  in 
front  of  a  dwelling  house,  to  prevent  chil- 
dren from  getting  on  the  track  cannot  be 
required  of  a  railroad  company  at  a  place 
at  which  it  is  not  required  to  build  a 
statutory  fence  with  cattle  '^ards  and 
wing  fences  because  it  is  within  depot 
grounds  or  yard  limits.  Rabidon  v.  Chi- 
cago &  W.  M.  R.  Co.  115  Mich.  390,  73  N. 
W.  386,  39:  405 
Duty  after  discovery. 

See  also  supra,  127;  infra,  273. 

For  Editorial  Notes,  see  infra,  III.  §  18. 

149.  A  trespasser  on  a  railroad  bridge 
when  discovered  by  those  in  charge  of  an 
approaching  train  must  be  given  a  reason- 
able chance  to  escape  from  the  bridge  in 
safety  by  checking  the  speed  of  the  train. 
Becker  v.  Louisville  &  N.  R.  Co.  110  Ky. 
474,  61  S.  W.  997,  53:  267 

150.  If  those  running  a  railroad  train  dis- 
cover a  trespasser  in  imminent  danger  on 
the  track,  they  must  use  all  reasonable 
exertions  to  avoid  inflicting  injury;  other- 
wise, the  company  will  be  responsible. 
Raines  v.  Chesapeake  &  0.  R.  Co.  39  W.  Va. 
50,  19  S.  E.  565,  24:  226 

151.  A  railroad  company  is  not  responsi- 
ble for  injury  to  a  trespasser,  if  no  duty  is 
omitted  after  becoming  aware  of  his  danger. 

Id. 

152.  It  is  not  the  duty  of  trainmen  to  ar- 
rest the  progress  of  a  train  as  soon  as  they 
discover  a  trespasser  on  or  dangerously  near 
the  track;  but  they  have  the  right  to  pro- 
ceed on  the  assumption  that  the  trespasser, 
having  a  due  regard  for  his  own  personal 
safety,  will  voluntarily  withdraw  from  the 
track,  and  not  remain  in  a  place  of  known 
danger  until  he  is  injured  or  killed.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Tartt,  39  C. 
C.  A.  568,  99  Fed.  369,  49:  98 

153.  If  a  person  apparently  capable  and 
in  the  possession  of  his  faculties,  is  seen 
walking  on  a  railroad  track,  the  servants 
of  the  company  rimning  the  train,  having 
given  such  signals  as  are^  required,  have  a 
right  to  act  on  the  ♦presumption  that  such 
{lerson  will  step  aside  in  time  to  remove 
himself  from  danger.  Raines  v.  Chesapeake 
&  0.  R.  Co.  39  W.  Va.  50,  19  S.  E.  565, 

24:  226 

154.  One  in  charge  of  a  locomotive  is 
justifiod  in  believing  that  a  good -sized  boy 
on  the  track  in  front  of  the  train  will  step 
off  in  time  to  avoid  being  struck,  and  is  not 
required  to  check  the  speed  of  the  train 
until  he  sees  that  the  boy  does  not  ap- 
preciate the  danger.  Trudell  v.  Grand 
Trunk  R.  Co.  126   Mich.  73,  85  N.  W.  250, 

53:  271 

155.  It  cannot  bo  assumed  by  a  railroad 
engineer,  that  children  of  very  tender  years 


or  persons  plainly  and  obviously  disabled  by 
deafness,  intoxication,  sleep  or  other  cause 
from  taking  care  of  themselves,  will  get  off 
a  railroad  track  on  which  they  may  be,  in 
time  to  save  themselves  from  injury  by  the 
train.  Gunn  v.  Ohio  River  R.  Co.  42  W.  Va. 
676,  26  S.  E.  546,  36:  575 

156.  A  railroad  company  which  finds  a 
drunken  trespasser,  who  has,  to  its  knowl- 
edge, recently,  after  being  aroused  from  a 
drunken  stupor,  left  the  train  of  another 
company  at  its  station,  asleep  in  its  switch 
yard,  does  not  perform  its  whole  duty  by 
merely  arousing  him  and  starting  him 
wandering  in  the  dark  through  its  network 
of  switches  and  tracks;  but  it  must  either 
see  him  safely  out  of  the  yard,  or  exercise 
at  least  ordinary  care  to  avoid  injuring  him 
in  moving  the  switch  engine  about,  where, 
under  the  circumstances,  it  is  reasonable  to 
anticipate  his  presence.  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  V.  Marrs,  119  Ky.  954,  85  S. 
W.  188,  70:  291 

3.  Accidents  at  Crossings. 

a.  In  general. 

Speed  at  Crossing,  see  infra,  II.  d.  4. 

li]vidence  of  Negligence  at,  see  Evidence, 
1893-1897. 

Allegations  as  to  Place  of  Injury,  see  Plead- 
ing, 349. 

Question  for  Jury,  as  to,  see  Trial,  362-366. 

City's  Liability  for  Injury  to  Fireman  at 
Defective  Crossing,  see  Highways,  250. 

Proximate  Cause  of  Injury  to,  see  Proxi- 
mate Cause,  78-83. 

See   also  infra,   293. 

For  Editorial  Notes,  see  infra.  III.  §  16. 

157.  A  road  openly  and  notoriously  used 
as  a  highway  by  the  public,  and  recognized 
as  such  by  a  railway  company  by  per- 
mitting the  public  to  cross  its  track  and 
by  assuming  to  maintain  a  crossing  at  that 
point,  must  be  held  to  be  a  highway  so  far 
as  the  duty  of  the  railway  company  in 
respect  to  the  crossing  is  concerned,  wheth- 
er or  not  the  road  has  been  legally  laid  out 
or  used.  Lillstrom  v.  Northern  P.  R.  Co.  53 
Minn.  464,  55  N.  W.  624,  20:  587 

158.  A  railroad  company  is  not  required 
to  use  extraordinary  care  or  vigilance  in 
respect  to  the  safetv  of  its  highway  cross- 
ings. Terre  Haute  &  I.  R.  Co.  v.  Clem,  123 
Ind.  15,  23  N.  E.  965,  7:  588 

159.  A  railroad  company  which  has  used 
reasonable  care  to  avoid  striking  persons  at 
a  highway  crossing  is  not  liable  for  injuries 
so  sustained.  Hendrickson  v.  Great  North- 
ern R.  Co.  49  Minn.  245,  51  N.  W.  1044, 

16:  261 

160.  Greater  care  is  required  in  the  use 
of  a  railroad  crossing  in  a  populous  city 
where  many  tracks  are  built  and  used  cross- 
ing a  public  thoroughfare  and  the  crossing 
is  in  almost  constant  use,  than  is  necessary 
at  an  ordinary  country  road  crossing  or  in 
a  less  populous  locality.  English  v.  Soiith- 
ern  P.  Co.  13  Utah,  407,  45  Pac.  47,    35:  155 

161.  A  railroad  company  is  not  liable  for 
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injury  to  one  standing  at  a  street  crossing 
waiting  for  a  train  to  pass,  by  being  drawn 
under  the  train  by  suction,  if  such  result 
was  not  one  wliich  a  man  of  ordinary 
prudence  and  circumspection  could  reason- 
ably anticipate  as  likely  to  occur  from  the 
speed  at  which  the  train  was  moving, 
(iranev  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  157 
Mo.  6G6,  57  S.  W.  276,  50:  153 

162.  Equal  obligation  to  exercise  care  to 
avoid  a  collision  rests  upon  a  railroad  com- 
pany running  a  train  over  a  crossing  which 
third  persons  are  permitted  to  use,  and  upon 
a  person  attempting  to  use  the  crossing. 
Calia-jan  v.  Boston  &  M.  R.  Co.  70  X.  H. 
441.  50  Atl.  146,  55:  426 

16.3.  It  is  no  excuse  for  failure  to  stop  a 
railroad  train  within  100  feet  of  a  place 
wher<^  the  track  crosses  another  railroad,  as 
required  by  statute,  that  the  rear  of  the 
train  would  thus  be  left  standing  across  an- 
other track.  Birmingham  Mineral  R.  Co.  v. 
Jacobs,  02  Ala.  187,  0  So.  320,  12:  830 

Obstructing   crossing. 
Allegations  as  to  Negligence,  see  Pleading, 

350. 
Question  for  Jury  as  to,  see  Trial,  363-365. 
See   also   infra,  210,    217;     Highways,   152- 
1.58. 

164.  A  railroad  company  wliich  leaves  a 
train  standing  for  several  minutes  upon  a 
much-tised  street  crossing,  with  a  slight 
space  between  the  cars,  as  if  to  invite  pas- 
sage between  them,  is  bound  to  use  rea.son- 
able  care,  in  closing  tip  the  opening,  to 
avoid  injury  to  one  who  is  attempting  to 
cross  although  he  has  placed  himself  in  such 
relation  to  the  train  that  under  other 
circumstances  lie  would  be  regarded  as  a 
trespasser,  "^cliiiiitz  v.  St.  Louis.  I.  M.  &  S. 
R.  Co.  11 'J  :^ro.  2.->fi.  24  S.  W.  472, '  23:  250 
Flying  switch. 

Contributory  Negligence.  «ee  infra.  291,292. 

Evidence  as  to,  see  Evidc  nee,  2127. 

See  also  supra,  132. 

For  Editorial  Notes,  see  infra.  111.  §  10. 

165.  The  jury  may  properly  find  a  rail- 
road company  guilty  of  negligence  in  mak- 
ing a  flying  switch  across  a  highway  from 
which  the  view  of  its  tracks  is  .somewhat 
obstructed, — especially  where  the  trainmen 
saw  a  top  carriage  apj)roaching  the  cross- 
ing, at  which  there  was  no  means  of  warn- 
ing the  traveler,  and  the  tracks  formed  an 
acute  angle  with  the  highway  so  tliat  the 
train  came  up  behind  the  carriage.  York 
V.  :Maine  C.  R.  Co.  84  Me.  117,  24  Atl.  790, 

IS:  00 
100.  Negligence  of  a  railroad  company  in 
making  a  llyiiiij  switch  across  one  of  the 
princijial  streets  without  any  watchman  at 
the  crossing  or  any  lookout  on  the  front  of 
the  cars,  which  are  being  pushed  by  an 
engin''  00  feet  away,  altliough  the  bell  is 
ringing,  is  so  gross  as  to  make  the  rail- 
road company  liable  for  injury  to  a  boy 
thirteen  years  old  who  is  struck  at  the 
crossing  just  after  he  l;as  got  out  of  (he 
way  of  a  train  going  in  the  other  direc- 
tion on  a  parallel  trar'-.  even  if  li"  was 
guilty   of  ordinai'y  negligence   and   was  en- 


gaged at  the  time  in  picking  up  pebbles 
from  the  street  and  examining  them.  Ken- 
tucky C.  R.  Co.  V.  Smith,  93  Ky.  449,  20 
S.  W.  392,  18:  63 

107.  A  railroad  company  making  a  flying 
switch  at  a  crossing  which  it  has  kept 
planked  many  years  between  shops  of  a 
corporation  located  on  both  sides  of  its 
road  for  the  use  of  workmen  therein,  when 
it  knows  that  this  constitutes  practically 
the  only  entry  to  the  shops  on  one  side  of 
the  track  and  is  used  by  the  workmen  in 
crowds  at  stated  hours  of  the  day,  must 
exercise  reasonable  care  towards  them, 
whether  they  are  to  be  regarded  as  licensees 
or  as  using  the  track  by  invitation.  Pom- 
ponio  V.  New  York.  N.'ll.  &  H.  R.  Co.  66 
Conn.  528,  34  Atl.  491,  32:  530 

Street  railway  crossing. 
See  also  supra,  190,  199;  infra,  209. 

168.  A  horse  railway  is  not  a  railroad 
within  the  meaning  of  Tenn.  Code,  §  1304, 
which  requires  the  stopping  of  every  engine 
or  train  before  crossing  an  intersecting  raTI- 
road.  Bvrne  v.  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  22  U.  S.  App.  220,  9  C.  C.  A.  666, 
61  Fed.  605,  24:  693 
Private  or  farm  crossings. 

See  also  supra,  167;  infra,  182-190. 

169.  Actual  neJtice  or  knowledge  of  the 
unsafe  condition  of  a  farm  crossing  whicli 
it  has  undertaken  to  maijitain  is  not  a  pre- 
requisite to  the  liability  of  the  railroad 
company  for  injuries  received  by  one  at- 
tempting to  use  it.  Its  duty  is  to  exercise 
ordinary  care  to  ascertain  the  condition  of 
the  crossing.  Stewart  v.  Cincinnati,  W.  & 
M.  R.  Co.  89  Mich.  315,  50  N.  W.  852, 

17:  539 

170.  So  long  as  a  railroad  company  con- 
tinues a  farm  crossing  it  is  obliged  to  use 
ordinary  care  that  it  shall  not  be  danger- 
ous to  those  who  accept  the  invitation  to 
use  it  for  the  purposes  for  which  it  is  main- 
tained, although  its  orginal  obligation  to 
maintain  the  crossing  may  have  terminated. 

Id. 
6.  Lookout;  Signals. 

Right  to  Relv  on  Giving  of  Signal,  see 
infra,  303-311. 

Towards  Whom  Duty  as  to  Signals  Owed, 
see  supra,  120-144;   infra,  220-224. 

Evidence,  as  to  Giving  Signals,  see  Evi- 
dence, 2054,  2081.  2255-2257. 

Joint  Liability  of  Railroad  and  Street 
Railway  Company  for  Injury  of  Pas- 
senger, see  Joint  Creditors  and 
Debtors.  4. 

Proximate  Cause  of  Injury,  see  Proximate 
Cause,    79. 

Collision  with  Street  Car  through  Failure 
to  Give,  see  Street  Railways,  150. 

Question  for  Jury  as  to,  see  Trial,  362,  366. 

See  also  supra.  105;  infra.  202-204,  209,  309, 
310. 

For  Editorial  Notes,  see  infra,  III.  §§  14,  16. 

171.  No   statute  is  necessary  to   make  a 
railroad   company   liable   for  failure  to  run 
trains  with  care  and  caution  at  a  highway- 
crossing;    and   the   duty    of    the    company 
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may  require  due  warning  of  the  approach 
of  the  train  by  whistle  or  bell  or  in  some 
other  way.  Vandewater  v.  New  York  &  N. 
E.  R.  Co.  135  N.  Y.  583,  32  N.  E.  mVu 

18:  771 

172.  The  duty  of  a  railroad  company  run- 
ning a  train  over  a  crossing,  towards  one 
about  to  cross  on  foot,  is  to  give  notice  of 
the  approach  of  the  train  by  warning  sig- 
nals, and  the  traveler's  duty  is  to  stop  and 
allow  the  train  to  pass.  Gahagan  v.  Boston 
&  M.  R.  Co.  70  N.  H.  441,  50  Atl.  146, 

.,  55:  426 

173.  The  Illinois  statute  prescribing  sig- 
nals to  be  given  by  railroad  companies  at 
highway  crossings  is  applicable  to  the  Il- 
linois Railroad  Company,  despite  the  fact 
that  the  charter  of  that  company  lays  down 
different  rules  for  giving  signals.  Illinois  C. 
R.  Co.  V.  Slater,  129  111.  91,  21  N.  E.  575, 

6:  418 

174.  Failure  to  give  statutory  signals  or 
to  have  the  headlight  burning  when  a  pas- 
senger train  approaches  a  highwaj"  crossing 
after  dark  is  negligence  of  the  employees  of 
the  railway  company  "whilst  running,  con- 
ducting, or  managing  any  locomotive,  car, 
or  train  of  cars,"  within  the  meaning  of 
Mo.  Rev.  Stat.  1879,  §  2121,  fixing  the  dam- 
ages at  $5,000  in  case  of  death  resulting 
from  such  negligence.  Becke  v.  Missouri  P. 
R.  Co.  102  Mo.  544,  13  S.  W.  1053,  9:  157 

175.  The  failure  of  an  engineer  to  give 
signals  required  by  statute  at  a  highway 
crossing  does  not,  as  matter  of  law,  make 
the  railroad  company  liable  for  neglect  of 
duty,  where  the  provisions  of  the  statute 
impose  the  duty  upon  the  engineer  and 
make  him  liable  for  a  misdemeanor  if  he 
fails  to  comply  therewith.  Vandewater  v. 
New  York  &  N.  E.  R.  Co.  135  N.  Y.  583,  32 
N.  E.  636,  18:  771 

176.  Failure  of  a  railroad  company  to 
sound  signals  at  a  crossing,  which  results 
in  an  injury,  is  not  conclusive  proof  of 
negligence,  although  the  jury  may  infer 
negligence  from  that  fact.  Chicago,  B.  &  Q. 
R.  Co.  V.  Metcalf,  44  Neb.  848,  63  N.  W.  51, 

28:  824 

177.  In  an  action  for  personal  injury  sus- 
tained at  a  street  crossing  by  the  pushing 
of  cars  together  while  plaintiff  was  passing 
between  them,  the  company's  failure  to  ring 
the  bell  or  sound  the  whistle  before  moving 
the  cars,  although  not  constituting  a  statu- 
tory cause  of  action,  is  properly  considered 
in  di'tcrniining  whether  the  company  exer- 
cised due  care  in  moving  the  cars.  Schmitz 
V.  St.  Louis  I.  M.  &  S.  R.  Co.  119  Mo.  256, 
24  S.  W.  472j  23:250 

178.  The  requirement  of  a  lookout  on 
every  locomotive,  and  the  giving  of  an 
alarm  and  stopping  of  the  train  when  any 
obstruction  appears  on  the  track,  by  Mill 
&  V.  (Tenn.)  Code,  §  1298,  does  not  apply 
to  a  case  where  a  person  gets  upon  the  rail- 
road track  at  a  highway  crossing  so  short  a 
time  before  he  is  struck  that  it  would  be 
impossible  to  sound  the  alarm  whistle  and 
down  brakes,  or  use  any  other  means  to 
stop  the  train.     Byrne  v.  Kansas  City,  Ft. 


S.  &  M.  R.  Co.  22  U.  S.  App.  220,  9  C.  C. 
A.  666,  61  Fed.  605,  24:  693 

179.  Failure  to  give  signals  contributes  to 
an  injury  resulting  from  a  collision  with  a 
railroad  train  at  a  crossing,  within  the 
meaning  of  S.  C.  Rev.  Stat.  1893,  §  1692, 
when  such  neglect  has  any  share  or  agency 
in  bringing  about  the  disaster,  although  it 
was  not  the  efficient  cause  thereof,  and 
such  injury  might  have  occurred  if  the  sig- 
nals had  been  given.  Wragge  v.  South 
Carolina  &  G.  R.  Co.  47  S.  C.  105,  25  S.  E. 
76,  33:  191 

180.  Neglect  to  give  signals  of  a  train  at 
crossings,  which  under  S.  C.  Rev.  Stat.  1893, 
§  1692,  will  render  a  railroad  company  liable 
for  a  collision  to  which  such  neglect  con- 
tributes, need  not  be  the  proximate  cause 
of  the  injury  in  order  to  create  such  liabil- 
ity. Id. 

181.  The  failure  of  a  railroad  company  to 
give  the  signals  required  by  law  at  a  cross- 
ing must  be  the  proximate  cause  of  an  in- 
jury in  order  to  make  the  company  liable 
therefor.  Butcher  v.  West  Virginia  &  P. 
R.  Co.  37  W.  Va.  180,  16  S.  E.  457,      18:  519 

182.  Failure  to  give  the  signals  required 
by  law  at  a  public  highway  crossing  renders 
the  company  liable  for  injuries  in  conse- 
quence thereof  to  a  person  lawfully  crossing 
the  track  at  a  private  crossing  in  that  vi- 
cinity, relying  upon  the  performance  by  the 
railroad  company  of  the  duty  to  give  such 
signals.  Sanborn  v.  Detroit,  B.  C.  &  A.  R. 
Co.  91  Mich.  538,  52  N.  W.  153,  16:  119 
At  what  places. 

Evidence  pf  Negligence,  see  Evidence,  1894. 
Warning  to  Employee  on  Approaching  Low 

Bridge,   see  also  Master    and    Servant, 

91-95. 
See  also  supra,  138. 
For  Editorial  Notes,  see  infra.  III.  §  16. 

183.  Roads  in  fact  used  by  the  public, 
though  not  dedicated  as  public  highways, 
are  within  the  provision  of  Neb.  Comp.  Stat, 
chap.  16,  §  104.  requiring  the  bell  or  steam 
whistle  of  a  locomotive  to  be  sounded  at 
least  80  rods  from  the  crossing  of  a  road 
or  street.  Chicago,  B.  &  Q.  R.  Co.  v.  Met- 
calf,  44  Neb.  848,  63  N.  W.  51,  28:  824 

184.  The  term  "any  other  road,"  in  Dak. 
Comp.  Laws  1887,  §  3016,  providing  for  rail- 
road signals  at  crossings  of  other  roads,  re- 
fers only  to  public  highways,  and  not  to  a 
private  crossing.  Reynolds  v.  Great  North- 
ern R.  Co.  32  Li.  S.  App.  577,  16  C.  C.  A. 
435,  69  Fed.  808,  29:  695 

185.  A  private  crossing  of  which  the  rail- 
road company  has  knowledge,  and  which  is 
used  with  its  consent  by  men  and  teams  in 
drawing  logs,  is  not  a  railroad  "crossing" 
within  the  meaning  of  3  How.  (Mich.)  Stat. 
§  3375,  at  which  signals  by  bell  and  whistle 
must  be  given.  Sanborn  v.  Detroit,  B.  C.  & 
A.  R.  Co.  91  Mich.  538,  52  N.  W.  153, 

16:  119 

186.  A  farm  crossing  is  not  a  "traveled 
road  or  street"  within  the  meaning  of  a 
statute  requiring  the  bell  or  whistle  of  a 
locomotive  to  be  sounded  where  a  railway 
crosses  such  road  or  street.    Czech  v.  Great 
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Northern  R.  Co.  68  Minn.  38,  70  N.  W.  791, 

38:  302 

187.  Reasonable  care  may  require  the 
giving  of  signals  at  farm  crossings  when 
they  are  peculiarly  dangerous  and  a  train 
is  approaching  at  great  speed,  although  the 
statute  requiring  signals  does  not  apply  to 
such  crossings.  Id. 

188.  Signals  at  a  private  crossing  are  re- 
quired for  a  special  train  running  at  high 
speed,  when  the  crossing  is  peculiarly 
dangerous  because  a  view  of  the  approach- 
ing train  is  cut  off  until  it  is  almost  at  the 
crossing,  and  the  crossing  is  used,  not  only 
by  the  landowner,  but  by  the  public,  and 
it  has  been  customary  for  trains  to  give 
signals  at  that  place.  Louisville  &  N.  R. 
Co.  v.  Bodine,  109  Ky.  509,  59  S.  W.  740, 

56:  506 

189.  Failure  to  give  warning  of  the  ap- 
proach of  a  train  to  a  private  crossing, 
which  has  been  constructed  with  the  com- 
pany's consent  for  skidding  logs  along  Its 
tracks  for  transportation,  is  not  negli- 
gence as  matter  of  law.  Sanborn  v.  De- 
troit. B.  C.  &  A.  R.  Co.  91  Mich.  538,  52  K 
W.  153,  16:  119 

190.  An  agreement  between  an  electric 
railway  company  and  a  railroad  company, 
that  the  former  shall  have  a  derailing 
switch  near  a  crossing  as  a  precaution 
against  collisions,  and  that  a  conductor  of 
an  electric  car  before  it  passes  over  the 
crossing  shall  look  in  both  directions  and 
listen  for  the  approach  of  a  railroad  train, 
does  not  excuse  the  railroad  company  from 
giving  the  statutory  signals  as  a  warning 
of  the  approach  of  a  train.  New  York  & 
G.  L.  R.  Co.  V.  New  Jerscv  Electric  R.  Co. 
(N.  J.  Sup.)   60  N.  J.  L.  52,  37  Atl.  627, 

38:  516 

Measure  of  duty. 

For  Editorial  Notes,  see  infra.  III.  §  16. 

191.  It  is  sufficient,  under  W.  Va.  Code, 
either  to  ring  the  bell  or  blow  a  whistle  on 
the  approach  of  a  train  to  a  crossing. 
Spicer  v.  Chesapeake  &  0.  R.  Co.  34  ^Y.  Va. 
514,   12  S.  E.  555,  11:  385 

192.  Compliance  with  a  statute  requiring 
certain  audible  signals — such  as  the  ringing 
of  a  bell  or  blowing  of  a  steam  whistle  for 
a  certain  distance — before  a  train  comes  to 
a  highway  crossing,  is  the  full  measure  of 
the  duty  of  a  railroad  company  in  respect 
to  such  signals;  and  it  cannot  be  charged 
with  negligence  for  failing  to  give  otlier 
audible  signals.  New  York,  L.  E.  &  W.  R. 
Co.  V.  Leamon  (N.  J.  Err.  &  App.)  54  N.  J. 
L.  202,  23  Atl.  691,  15:  426 

193.  Compliance  witii  a  statute  requiring 
a  bell  to  be  rung  and  a  whistle  to  be  sound- 
ed at  a  railroad  crossing  does  not  necessar- 
ily relieve  a  railroad  company  from  the 
charge  of  negligence  in  failing  to  take  other 
precautions  if  common  prudence  dictate 
them,  considering  the  danger,  locality, 
travel.  and  surrounding  circumstances. 
Englisli  V.  Southern  P.  Co.  13  Utah,  407,  4.') 
Pac.   47,  35:  155 


c.  Flagmen;  Gates. 

Evidence  of  Negligence  as  to,  see  Evidence, 

1893. 
Ordinance  as  to,  see  Mortgage,  163. 
Instruction    as    to,   see   Appeal   and    Error, 

1026,  1027;   Trial,  823. 
See  also  infra,  205,  289,  312-320. 
For  Editorial  Notes,  see  infra,  III.  §  16. 

194.  A  railroad  company  is  not  exempt 
from  liability  for  failure  to  place  a  flag- 
man at  a  crossing  where  common  prudence 
would  dictate  that  it  should  do  so,  because 
the  railroad  commissioner  had  not  ordered 
a  flagman  to  be  stationed  there.  Freeman 
V.  Duluth,  S.  S.  &  A.  R.  Co.  74  Mich.  86,  41 
N.  W.  872,  3:  594 

195.  Where  an  engineer,  approaching  a 
crossing  on  an  up  grade,  where  a  high  rate 
of  speed  is  required,  is  unable  to  see  a 
traveler  on  the  highway  on  one  side  of  the 
track  until  the  locomotive  is  within  60  or 
75  feet  of  the  crossing;  and  a  traveler  on 
that  side  cannot  see  an  approaching  loco- 
motive imtil  he  is  within  40  feet  of  the 
track  and  the  train  is  within  150  to  175 
feet  of  the  crossing, — if  the  train  cannot  be 
run  over  the  crossing  so  that  it  can  be 
stopped  at  once,  a  flagman  ought  to  be  sta- 
tioned where  he  could  give  warning  of  its 
approach.  Id. 

196.  Flagmen  or  gates  may  be  required 
in  the  exercise  of  reasonable  care  and  pru- 
dence at  a  railroad  crossing,  where  the 
tracks  are  in  almost  constant  use  crossing 
a  street  in  a  thickly  populated  portion  of 
a  city.  English  v.  Southern  P.  Co.  13 
Utah,' 407,  45  Pac.  47,  35:  155 

197.  Failure  to  maintain  a  gate  at  a 
crossing,  as  required  by  ordinance,  may 
make  a  railroad  company  liable  for  in- 
juries sustained  in  consequence  thereof  by 
a  runaway  team.  Missouri  P.  R.  Co.  v. 
Hackett,  54  Kan.  316,  38  Pac.  294,      28:  696 

198.  The  unauthorized  act  of  a  mere 
volunteer  or  trespasser  in  raising  the  gates 
at  a  railroad  crossing  to  permit  a  team  to 
pass,  after  they  had  been  lowered  by  the 
regular  gateman,  and  without  his  knowl- 
edge, and  then  lowering  them  before  the 
team  had  crossed  the  tracks,  does  not  ren- 
der the  company  liable  for  an  injury  thus 
caused  to  the  driver  of  the  team.  Haines 
V.  Atlantic  Citv  R.  Co.  (N.  J.  Sup.)  65  N. 
J.  L.  27,  46  Atl.  595,  50:  862 

199.  The  negligence  of  a  gate  man  at  a 
railway  crossing  in  allowing  a  street  car  to 
get  almost,  if  not  entirelj',  upon  the  track 
before  giving  any  warning  when  an  engine 
was  approaching,  and  then  in  giving  con- 
tradictory signals  as  to  stopping  or  going 
ahead,  may  render  the  railway  company 
liable  for  an  injury  to  a  passenger  in  the 
street  car  in  jumping  from  the  car  under 
a  reasonable  apprehension  of  danger,  al- 
though there  was  no  real  danger  because 
the  engine  was  under  perfect  control.  Klei- 
ber  V.  People's  R.  Co.  107  Mo.  240.  17  S. 
\V.  940,  14:613 
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4.  Speed. 

Opinion  Evidence  as  to,  see  Evidence,  1376, 
1377,  1384,  1385. 

Evidence  as  to  Generally,  see  Evidence, 
1895,   1896,   1923,  1994. 

Ordinance  as  to,  see  Municipal  Corpora- 
tions, 261-264. 

As  Proximate  Cause  of  Injury,  see  Proxi- 
mate Cause,  137. 

Speed  of  Street  Railwaj'  Cars,  see  Street 
Railways,  93,  94,   103-112. 

See  also  supra,  142,  187,  188",  infra,  245, 
246,  268,  276,  284,  285,  289,  293,  312. 

For  Iklitorial  Notes  see  infra.  III.  §§  15, 
18. 

200.  Running  a  passenger  train  without  a 
headlight,  at  the  rate  of  25  miles  an  hour, 
through  a  populous  country  and  over  a 
highway  crossing  near  the  suburbs  of  a 
city,  after  dark  on  a  dark  night,  is  negli- 
gence as  matter  of  law.  Becke  v.  Missouri 
P.  R.  Co.  102  Mo.  544,  13  S.  W.  1053,  9:  157 

201.  Running  a  train  30  to  60  miles  an 
hour  within  the  limits  of  a  city  whose  ordi- 
nances forbid  greater  speed  than  6  miles 
an  hour  is  such  negligence  as  to  render  the 
company  liable  for  injuries  to  a  traveler 
attempting,  with  due  care,  to  pass  over  a 
highway  crossing.  Gratiot  v.  Missouri  P. 
R.  Co.  116  Mo.  450,  16  S.  W.  384,  19  S.  W. 
31,  16:  189 

202.  A  speed  of  50  miles  an  hour  over  an 
ordinary  country  grade  crossing  is  not  neg- 
ligence, where  a  train  gives  proper  signals 
in  time  to  warn  travelers.  Newhard  v. 
Pennsylvania  R.  Co.  153  Pa.  417,  26  Atl. 
106,  19:  563 

203.  Running  a  wild  engine  very  fast 
through  a  cut  and  around  a  curve  near  a 
crossing,  without  blowing  any  whistles  or 
giving  notice  as  the  rules  of  the  company 
require  in  case  of  extras  or  wild  engines, 
renders  a  railroad  company  liable  for  the 
death  of  a  traveler  struck  and  killed  by  the 
entwine  at  the  crossing.  Lyman  v.  Boston 
&  ^M.  R.  Co.  66  N.  H.  200,  20  Atl.  976, 

11 :  364 

204.  The  crossing  of  a  highway  and  rail- 
road at  different  elevations,  one  passing  un- 
der the  other,  is  not  within  the  provisions 
of  the  statute  as  to  the  rate  of  speed  of 
trains  or  as  to  ringing  the  bell  or  blowing 
the  whistle  at  a  highway  crossing.  Jen- 
son  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  86 
Wis.  589,  57  N.W.  359,  22:680 

205.  An  action  for  negligence  in  running 
a  train  at  a  rate  of  speed  prohibited  by 
ordinance,  over  a  crossing  at  which  there 
does  not  appear  to  have  been  any  gates  or 
watchmen,  is  not  defeated  by  the  subse- 
quent substitution  of  an  ordinance  which 
makes  the  same  limitation  except  when 
gates  and  a  watchman  are  provided.  Gra- 
ney  v.  St.  Louis.  I.  M.  &  S.  R.  Co.  140  Mo. 
89,  41  S.  W.  246,  38:  633 
[AffV  on  Rehearing  39  S.  W.  969.] 

206.  A  railroad  company  is  not  excused 
from  the  consequences  of  running  a  train  at 
great  speed  through  a  station  or  in  the 
streets  of  a  populous  city,  because  the  en- 


gineer was  temporarily  disabled  from  con- 
trolling his  engine  by  an  accident  received 
from  the  lever,  which,  after  it  was  reversed 
to  shut  off  steam,  slipped  from  its  position 
and  struck  him  a  violent  blow.  Parsons  v. 
New  York  C.  &,  H.  R.  R.  Co.  113  N.  Y.  355, 
21  N.  E^  145,  3:  683 

207.  Violation  by  a  railroad  company  of 
a  provision  of  a  contract  with  a  municipal 
corporation  by  which  it  undertakes  to  lim- 
it the  speed  of  its  trains  in  streets  which 
it  is  allowed  to  use  is  evidence  of  negli- 
gence, in  an  action  against  it  for  injuries 
to  an  individual  upon  the  street.  Duval  v. 
Atlantic  Coast  Line  R.  Co.  134  N.  C.  331, 
46  S.  E.  750,  65:  722 

208.  A  municipal  ordinance  regulating  the 
rate  of  speed  of  trains,  and  requiring  the 
display  of  signals  on  moving  trains  at  night, 
applies  to  the  private  switch  yards  of  a 
railroad  company  situated  within  the  cor- 
porate limits.  Grube  v.  Missouri  P.  R.  Co. 
98  Mo.  330,  11  S.  W.  736,  4:  770 

209.  A  steam  railroad  has  the  right  of 
way  over  a  crossing  as  against  an  electric 
street  railway,  and  may  run  its  cars  at 
such  speed  as  it  chooses,  if  it  exercises 
proper  care  in  giving  signals.  New  York  & 
G.  L.  R.  Co.  V.  New  Jersej'  Electric  R.  Co. 
(N.  J.  Sup.)   60  N.  J.  L.  52,  37  Atl.  627, 

38:  516 

5.  Noises;   Frightening  Animals. 

Presumption    of    Negligence,    see    Evidence, 

494. 
Question    for   Jury    as    to,    see    Trial,    363, 

563. 
See   also   supra,  204. 

210.  A  screen  or  fence  at  a  railway  sta- 
tion to  prevent  horses  from  being  frightened 
by  trains  is  not  required,  where  it  would 
be  a  great  inconvenience  both  to  the  pub- 
lic and  the  company.  Flagg  v.  Chicago,  D. 
&  C.  G.  T.  J.  R.  Co.  96  Mich.  30.  55  N.  W. 
444,  .  21 :  835 

211.  Blowing  a  locomotive  whistle  loudly 
several  times  under  a  bridge  which  is  a 
much  traveled  public  thoroughfare,  over 
which  vehicles  of  all  kinds  are  constantly 
passing,  is,  in  the  absence  of  some  special 
necessity  therefor,  an  unnatural  and  reck- 
less act  creating  a  liability  for  resulting 
damages.  Mitchell  v.  Nashville,  C.  &  St. 
L.  R.  Co.   100   Tenn.   329,  45   S.  W.   337, 

40:  426 

212.  The  engineer  and  fireman  in  charge 
of  a  railroad  locomotive  are  acting  within 
the  scope  of  their  employment  in  blowiiig 
the  whistle  wantonly  and  maliciously  to 
frighten  a  horse  which  a  person  is  driving 
near  the  track,  so  as  to  render  the  com- 
pany liable  for  injuries  to  the  driver. 
Texas  &  P.  R.  Co.  v.  Scoville,  23  U.  S.  App. 
606,  10  C.  C.  A.  479,  62  Fed.  730,       27:  179 

213.  Blowing  a  whistle  on  a  locomotive 
may  constitute  an  actionable  cause  of  Tn- 
jury  by  frightening  a  horse,  although  done 
at  a  place  where  the  law  requires  the  whistle 
to  be  blown,  if  it  is  done  negligently,  wan- 
tonly,  and    maliciously.     Bittle   v.   Camden 
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&  A.  R.  Co.   (N.  J.   Err.  &  App.)   55  X.  J. 
L.  615,  28  Atl.  305,  23:283 

214.  A  railroad  company  may  be  found 
negligent  in  permitting  the  emission  of 
steam  from  an  engine  in  the  highway  at  a 
railroad  crossing  at  a  time  when  a  traveler 
is  attempting  to  drive  a  horse  across  the 
track,  if  the  one  in  charge  of  the  engine 
could  foresee  and  prevent  such  emission. 
Ilinchman  v.  Pere  Marquette  R.  Co.  136 
Mich.  341,  5)9  N.  W.  277,  65:  553 

215.  A  railroad  company  is  not  liable  for 
allowing  the  escape  of  steam  from  the  valves 
of  an  engine,  causing  the  frightening  of 
a  horse,  unless  the  opening  of  the  valves 
was  unnecessary  and  was  done  under  cir- 
cumstances implying  a  lack  of  the  care 
which  a  prudent  and  reasonable  man  would 
exercise  under  similar  circumstances.  Oma- 
ha &  R.  V.  R.  Co.  V.  Clarke,  35  Neb.  867, 
53  N.  W.  970,  23:  504 

216.  A  railroad  conipanj''  does  not,  by  ob- 
structing a  highway  with  an  engine  con- 
trary to  the  provisions  of  the  statute,  be- 
come liable  for  injuries  to  persons  attempt- 
ing to  use  the  highway,  which  are  caused  by 
the  emission  of  steam  from  the  engine,  if 
such  omission  does  not  result  from  its  neg- 
ligence, or  have  any  relation  to  its  wrong- 
ful  act.     Hinchman   v.   Pere   Marquette   R. 

jCo.  136  .Mich.  341,  99  N.  W.  277,         65:  553 

217.  The  obstruction  of  a  railroad  cross- 
ing by  a  freight  train  for  a  time  longer 
than  the  statute  allows  may  be  a  concur- 
rent cause  with  smoke,  steam,  and  noise 
of  another  train  in  frightening  a  team 
which  is  waiting  to  cross,  and  render  the 
railroad  company  liable  for  the  damages 
thus  ofcasioncd.  where  the  team  would  not 
have  been  frightened  by  the  other  train 
if  it  had  not  been  concealed  from  view 
by  the  freight  train  which  obstructed  the 
crossing.  Sellick  v.  Lake  Shore  &  M.  S. 
R.  Co.  93  Mich.  375,  53  N.  W.  556,       18:  154 

218.  A  lailroad  company  operating  a  por- 
tion of  its  railroad  bridge  as  a  toll  bridge 
for  travelers  with  horses  must  keep  a  look- 
out for  the  purpose  of  discovering  whether 
or  not  teams  on  the  bridge  have  become  so 
frightened  by  trains  also  on  it  as  to  be 
immanageablc  and  dangerous;  and  if  so, 
so  far  as  is  reasonable,  it  must  shut  ofl 
steam  and  avoid  unnecessary  noise.  Ken- 
tuckv  &  1.  Bridge  Co.  v.  Montgomerv,  24 
Ky.  L.  Rep.  167,  67  S.  W.  1008.  57:  781 

219.  Injury  to  a  colt  by  running  into  a 
barbed-wire  fence  along  a  railroad  when 
frightened  off  the  track  by  a  train  whistle 
does  not  make  the  railroad  company  liable, 
although  the  colt  got  upon  the  track 
through  defects  in  the  fence,  where  the 
railroad  company  is  not  required  by  stat- 
ute to  fence  out  stock.  St.  Louis,  T.  M.  & 
S.  R.  Co.  V.  Ferguson,  57  Ark.  16,  20  S.  W. 
545,  18:  110 

220.  Failure  to  ring  the  bell  or  sound 
tlie  whistle  of  a  train  on  approaching  a 
highway  which  passes  under  the  railroad 
cannot  be  legardcd  as  negligenc!>  wliii'h 
will  make  the  railroad  company  liable  for 
frightening  a  liorsi-  by  the  passinij  of  tin- 
train,   if   the    noise   of   the    bell    or    whistle 


would  under  the  circumstances  have  mere- 
ly increased  the  noise  of  the  train  and 
tended  to  frighten  the  horse  still  more 
Jenson  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  86 
Wis.  589,  57  N.  W.  359,  22:  680 

221.  It  is  the  duty  of  a  railroad  company 
where  a  train  crosses  a  public  highway  on 
a  trestle  and  there  is  danger  of  catch- 
ing a  traveler  unawares  and  frightening 
the  horse  that  he  is  riding  or  driving,  to 
give  some  timely  warning  of  the  approach 
of  the  train  to  the  crossing.  Rupard  v. 
Chesapeake  &  O,  R.  Co.  88  Ky.  280,  11  S. 
W.   70,  7 :  316 

222.  The  duty  to  sound  warnings  when 
trains  approach  a  trestle  over  a  highway 
depends  upon  the  dangerous  character  of 
the  place,  which  is  a  question  for  the 
determination  of  the  jury.  Louisville  & 
N.  R.  Co.  v.  Sawyer,  114*Tenn.  684,  86  S. 
W.  386,  69:  662 

223.  Neglect  to  give  the  signal  required 
by  statute  on  approaching  a  railway  cross- 
ing will  not  render  the  company  liable  to 
a  farmer  for  damages  caused  by  the  fright 
of  his  horses  while  ploughing  in  a  field  near 
the  crossing,  as  the  statutory  requirement 
is  intended  only  "for  the  protection  of 
travelers  on  the  highway.  Williams  v. 
Chicago  &  A.  R.  Co.  135  111.  491,  26  N.  E. 
661,  11:352 

224.  The  right  to  rely  upon  signals  which 
are  required  by  statute  to  be  given  when 
a  railway  locomotive  approaches  a  high- 
way crossing  is  not  confined  exclusively  to 
persons  using  or  about  to  use  the  crossing 
where  the  statute  makes  neglect  to  give 
the  signal  a  misdemeanor  and  imposes  lia- 
bility upon  the  company  for  all  damages 
sustained  by  any  person  by  reason  of  such 
negligence;  but  one  who  is  unloading  corn 
for-  shipment  on  the  depot  grounds  near  a 
street  crossing,  when  his  team  runs  away 
and  injures  him,  because  of  the  company's 
failure  to  give  the  required  signal,  may 
recover  damages  from  the  company  for 
such  injurv.  Lonergan  v.  Illinois  C.  R.  Co. 
87  Iowa,  755,  53  N.  W.  236,  17:  254 

6.   Injuries    to    Animals   by   Trains. 

Condition  Precedent  to  Action  for,  see  Ac- 
tion or  Suit,  34. 

Equal  Protection  as  to,  see  Constitutional 
I-aw,  428. 

Due  Process  in  Statutory  Imposition  of 
Liability  for,  see  Constitutional  Law, 
847-851' 

Danger  of,  as  Element  of  Damage  in  Con- 
demnation Proceeding,  see  Damages, 
501. 

Presumption  of  Negligence  as  to,  see  Evi- 
dence, 503-505. 

Injury  by  Derailment  Due  to  Collision  with 
Animal,  see  Proximate  Cause,  113. 

Proximate  Cause  of  Injury,  see  Proximate 
Cause,    85. 

See  also  supra,  129;  infra,  334;  Statiites, 
484. 

For  Editorial  Notes,  see  infra.  TIL  §  17. 

225.  The  duty  of  trainmen  to  avoid  in- 
jury to  animals  on  the  track   must  be  ex- 
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ercised  consistently  with  the  paramount 
dutv  to  passengers  on  the  train.  Kirk  v. 
Norfolk  &  W.  R.  Co.  41  W.  Va.  722,  24 
S.  E.  639,  32:  416 

226.  The  use  of  salt  on  railroad  switches, 
when  it  is  the  only  effective  means  of  free- 
ing them  from  ice  and  thus  protecting  pas- 
sengers and  employees  from  the  danger  of  a 
wreck,  although  it  may  have  a  tendency  to 
lure  live  stock  to  the  track,  will  not  ren- 
der the  railroad  company  liable  for  such 
stock  killed  by  a  train,  in  the  absence  of 
negligence  in  running  the  trai^i.  Id. 

227.  The  extent  of  the  duty  which  a  rail- 
road company  owes  to  the  owner  of  stock 
upon  its  track  is  that  the  engineer  in 
charge  of  the  train  shall  use  ordinary  or 
reasonable  care  after  the  stock  is  dis- 
covered by  him  to  prevent  injury  to  it; 
and  this  negatives  the  idea  that  an  engi- 
neer is  bound  to  keep  a  lookout  for  stock. 
Memphis  &  L.  R.  R.  Co.  v.  Kerr,  52  Ark. 
162.   12  S.  W.  329,  5:  429 

228.  The  presumption  that  a  watchful 
lookout,  which  railroad  companies,  in  their 
obligation  to  others  than  owners  of  stock, 
should  keep  while  running  trains,  would  see 
stock  on  or  near  the  track,  may  be  con- 
sidered in  determining  whether  the  persons 
in  charge  of  the  train  exercised  ordinary 
care  to  prevent  killing  stock.  Id. 

229.  A  railroad  company  owes  no  duty  to 
keep  a  lookout  for  animals  upon  a  track 
which  is  securely  fenced,  and  negligence 
cannot  be  predicated  of  the  mere  failure 
of  the  engineer  or  fireman  of  an  engine  to 
keep  such  a  lookout.  Dennis  v.  Louisville, 
N.  A.  &  C.  R.  Co.  116  Ind.  42,  18  N.  E.  179, 

1:  448 

230.  Where  an  engineer  does  not  see  an 
animal  trespassing  upon  a  railroad  track 
securely  fenced,  the  company  is  not  neces- 
sarily guilty  of  negligence  because  he  does 
not  attend  to  gestures  made  by  persons 
near  the  track,  unless  the  gestures  are 
such  as  give  fair  and  full  warning  that  in- 
jury will  result  if  the  train  is  not  halted. 

Id. 

231.  The  engineer  in  charge  of  a  moving 
locomotive  is  not  bound  either  to  keep  as 
vigilant  lookout  for  dogs  on  the  track,  or 
to  exercise  as  great  care  in  the  management 
of  his  engine  to  prevent  their  injury,  as 
in  the  case  of  cattle  or  live  stock.  Moore  v. 
Charlotte  E.  R.  L.  &  P.  Co.  136  N.  C.  554, 
48  S.  E.  822,  67:  470 

232.  A  railroad  company  is  liable  in  dam- 
ages for  the  killing  by  its  engine  of  a  dog 
which,  through  its  owner's  negligence,  is 
trespassing  on  the  railroad  tracks,  if  the 
exercise  of  ordinary  prudence  and  care  on 
the  part  of  the  engineer  would  have  pre- 
vented the  injurv.  St.  Louis,  A.  &  T.  R. 
Co.  V.  Hanks.  78*Tex.  300,  14  S.  W.  691, 

11:  383 

233.  Dogs  are  property  within  the  mean- 
ing of  Aric.  Const,  art.  17,  §  12,  and  Sand. 
&  H.  (Ark.)  Dig.  §  6349,  making  railroads 
responsible  for  all  damages  to  property 
done  or  caused  by  the  running  of  trains. 


St.  Lo\iis  S.  W.  R.  Co.  V.  Stanfield,  63  Ark. 
643,   40   S.   W.   126,  37:  659 

234.  One  in  charge  of  a  locomotive  or 
motor  car,  seeing  a  dog  near  the  track, 
is  entitled  to  act  upon  the  presumption 
that  it  will  got  out  of  the  way  in  time 
to  avoid  danger,  in  the  absence  of  any- 
thing to  indicate  that  it  is  helpless  or 
totally  indifferent  to  its  surroundings. 
Moore  v.  Charlotte  E.  R.  L.  &  P.  Co.  136 
N.  C.  554,  48    S.  E.  822,  67:  470 

235.  As  there  is  no  presumption  that  an 
animal  will  step  from  the  track  in  time  to 
avoid  injury,  the  same  rule  does  not  ap- 
ply to  animals  when  seen  upon  the  track, 
that  governs  when  adult  persons  are  seen 
there  bv  the  engineer.  Dennis  v.  Louis- 
ville, N.'  A.  &  C.  R.  Co.  116  Ind.  42,  18  N. 
E.  179,  1 :  448 
Lack  of  proper  fence. 

Allowing  Attorneys'  Fees  in  Action  for  In- 
jury, see  Constitutional  Law,  577,  624. 

Injurv  to  Employees  from,  see  Master 
and    Servant, '174-177. 

See  also  supra,  85,  219. 

For  Editorial  Notes,  see  infra.  III.  §§  12, 
17. 

236.  At  least  ordinary  care  must  be  used 
to  avoid  unnecessary  injury  to  animals 
found  in  the  way  of  a  train  on  a  railroad 
track  which  is  unenclosed,  where  animals 
are  allowed  to  run  at  large.  Kirk  v.  Nor- 
folk &  W.  R.  Co.  41  W.  Va.  722,  24  S.  E. 
639,  32:416 

237.  The  Oregon  statute  requiring  a  rail- 
road to  fence  its  road  against  livestock  does 
not  apply  to  depot  grounds,  and  the  com- 
pany is  not  liable  for  stock  killed  thih-eon, 
in  the  absence  of  negligence.  Moses  v. 
Southern  P.  R.  Co.  18  Or.  385,  23  Pac.  498, 

8:  135. 

238.  A  railroad  company  is  liable  for  the 
death  of  horses  killed  on  its  track,  where 
it  is  clearly  shown  that  if  the  company  had 
fenced  its  track  as  required  by  statute  the 
horses  would  not  have  wandered  thereon 
and  been  killed.  Johnson  v.  Oregon  Short 
Line  R.  Co.  7  Idaho,  355,  63  Pac.  112, 

53:  744 

239.  Failure  to  fence  a  railroad  does  not 
render  the  railroad  company  liable  for 
horses  killed  by  a  train  just  after  a  fire  had 
swept  everything  combustible  on  both  sides 
of  the  railroad,  so  that  the  fence,  if  built, 
would  have  been  burned,  when  the  statute 
makes  the  company  liable  for  all  damage  to 
animals  occasioned  in  any  manner,  in  whole 
or  in  part,  by  the  want  of  such  fence. 
Cook  v.  ^Minneapolis,  St.  P.  &  S.  Ste  M.  R. 
Co.  98  Wis.  624.  74  N.  W.  561,  40:  457 
Cattle  guards;  gates. 

Evidence  as  to  Removal  of  Snow  from 
Cattle  Guards,  see  Evidence,  2080. 

Duty  towards  Servant  as  to  Cattle  Guards, 
see  Master  and  Servant,  171-173. 

For  Editorial  Notes,  see  infra.  III.  §  10. 

240.  It  is  the  duty  of  a  railroad  com- 
pany to  use  ordinary  care  and  diligence  to 
keep  cattle  guards  free  from  snow  so  that 
livestock    will    be    unable    to    cross    them. 


2554 


RAILROADS,  II.  d,  7. 


Grahlman  v.  Chicago,  St.  P.  &  K.  C.  R.  Co. 
78   Iowa,   564,   43  N.  W.    529,  5:  813 

241.  The  stock-gaps  required  by  the  Ala- 
bama statute  where  a  railroad  company 
runs  through  the  premises  of  an  individual 
arf!  not  designed  to  be  closed;  and  there 
can  be  no  negligence  charged  because  of 
leaving  them  open.  Birmingham  M.  R.  Co. 
V.  Parsons,  100  Ala.  662,  13  So.  602, 

27:263 

242.  A  railroad  company  owes  no  duty  to 
the  landowner  at  whose  instance  and  for 
whose  convenience  and  upon  whose  land 
gates  are  put  into  the  railroad  fence,  or 
to  those  in  privity  with  him,  to  keep  such 
gates  closed.  Its  full  duty  is  performed  if 
the  gates  are  kept  in  reasonably  good 
repair.  Swanson  v.  Chicago,  M.  &  St.  P. 
R.  Co.  79  Minn.  398,  82  N.  W.  670,      49:  625 

7.  Fires. 

Contributory  Negligence,  see  infra,  II.  e,  5. 

Provision  as  to,  as  Interference  with  Com- 
merce, see  Commerce,  77. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  429-434. 

Due  Process  in  Making  Company  Liable  for, 
see  Constitutional  Law,  843-846. 

Police  Power  as  to,  see  Constitutional  Law, 
952. 

Absolute  liiability  for,  as  Interference  with 
Natural  Rights,  see  Constitutional  Law, 
1100. 

Impairing  Obligation  of  Contract  as  to,  see 
Constitutional    Law,    1163. 

Coritiact  against  Liability  for,  see  Con- 
IPicts,  45.3-4.59;  Covenant,  79;  Land- 
lord and  Tenant,  15. 

Danger  from  as  Element  of  Damage  in  Con- 
demnation Case,  see  Damages,  499,  500. 

Effect  of  Allowance  for  Danger  of,  in  Con- 
demnation Proceedings,  see  Damages, 
4. 

Effect  of  Insurance  on  Amount  of  Recov- 
ery for,  see  Damages,  665. 

Subrogation  of  Railroad  Company  to  In- 
surance, see  Insurance,  1255,  1250. 

Judicial  Notice  as  to  Prevention  of,  see 
Evidence,  94. 

Presumption  and  Burden  of  Proof  as  to, 
see  Evidence,  506-511. 

Expert  Evidence  as  to  Efficiency  of  Spark 
Arrester,  see  Evidence,  1356. 

Evidence  as  to,  Generally,  see  Evidence, 
1900,  2036,  20.51. 

Evidence  of  Otiier  Fires,  see  Evidence,  1972- 
1974. 

Sufficiency  of  Proof  of  Negligence,  see  Evi- 
dence, 2252,  2253. 

Sufficiencv  of  Proof  of  Cause  of,  see  Evi- 
dence. 2209-2212. 

Set  by  Independent  Contractor,  see  Master 
and  Servant,  706,  707. 

Liability  for  Injury  to  Infant  by,  see  Neg- 
ligence,  121. 

Pleading  as  to,  see  Pleading,  101. 

Proximate  Cause  of  Injury  by,  see  Proxi- 
mate  Cause,   32,   33,   35,   40-42,   57,   58. 

Retrospective  Statute  as  to  Amount  of 
Damages,  see  Statutes,  540. 


Question   for  .Turv   as   to,  see  Trial,  85-90, 

454,  455. 
See  also  infra,  15. 
For  Editorial  Notes,  see  infra.  III.  §  13. 

243.  A  railroad  company  is  not  liable  for 
loss  by  fire  set  by  a  locomotive,  if  it  has 
used  upon  its  engines  the  best  and  most  ap- 
proved appliances,  and  is  not  chargeable 
with  negligence.  White  v.  Chicago,  M.  &  St. 
P.  R.  Co.  l'  S.  D.  326,  47  N.  W.  146,       9:  824 

244.  Railroad  companies,  while  not  bound 
to  use  every  possible  precaution  to  prevent 
the  escape  of  fire  from  their  locomotives 
that  the  highest  scientific  skill  may  have 
suggested,  are  required,  in  the  exercise  of 
reasonable  care,  to  avail  themselves  of  the 
most  approved  practicable  appliances  for 
the  purpose.  Jacksonville,  T.  &  K.  W.  R. 
Co.  v.  Peninsular  Land,  T.  &  Mfg.  Co.  27 
Fla.  1,   157,  9  So.  661,  17:  33 

245.  Upon  the  question  whether  or  not  a 
railroad  company  is  negligent  in  operating 
its  engines  at  a  speed  which  causes  them 
to  throw  out  large  quantities  of  sparks,  the 
dryness  of  the  season,  the  strength  and  di- 
rection of  the  wind,  and  the  proximity  of 
combustible  buildings  may  be  taken  into 
consideration.  Norfolk  &  W.  R.  Co.  v. 
Fritts,  103  Va.  687,  49  S.  E.  971,      68:  864 

246.  A  railroad  company  may  be  found 
negligent  in  running  a  heavy  freight  train 
up  grade  at  double  its  scheduled  speed  when 
no  necessity  is  shown  therefor,  where,  by 
reason  of  dryness  of  the  season,  a  heavy 
wind,  and  proximity  of  inflammable  build- 
ings, there  is  great  danger  of  setting  out 
fires.  Id. 

247.  The  use  of  locomotives  such  as  have 
been  in  common  use  for  a  long  time  and 
have  substantially  guarded  against  the  dan- 
ger of  fire  sufficiently  complies  with  the  re- 
quirements of  How.  (Mich.)  Ann.  Stat.  § 
3378,  to  relieve  a  railroad  company  from 
liability  for  fire  set  by  engines  whose  ma- 
chinery, smokestack,  and  fire  boxes  are  "in 
good  order."  Peter  v.  Chicago  &  W.  M.  R. 
Co.  121  Mich.  324,  80  N.  W.  295,  46:  224 

248.  A  railroad  company  is  bound  to  use 
the  same  degree  of  caution  to  avoid  setting 
out  fire  in  a  branch  line  running  to  a  lum- 
ber camp  as  at  other  points   on  the  road. 

Id. 

249.  A  railroad  company  is  liable  for  in- 
jury to  property  by  fire  set  by  its  engines 
through  its  negligent  act,  although  not  done 
on  the  same  day  or  at  the  same  place  as 
the  setting  of  the  fire.  Missouri  P.  R.  Co. 
V.  Cullers.  81  Tex.  382,  17  S.  W.  19,  13:  542 

250.  A  railroad  company  is  liable  for  fail- 
ure to  exercise  such  care  as  the  circum- 
stances of  a  given  case  would  indicate  to  a 
prudent  man  was  proper  to  extinguish  a  fire 
caused  by  sparks  from  its  engine,  although 
not  guilty  of  negligence  in  setting  the  fire. 
Missouri'?.  R.  Co.  v.  Platzer,  73  Tex.  117, 
11  S.  W.  160,  3:  639 

251.  A  fire  on  the  track  of  a  railroad  com- 
pany is  the  fire  of  the  company  as  much 
as  if  confined  in  the  engine,  and  it  owes  a 
like  duty  to  see  that  no  barm  results  there- 
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from.    O'Neill  v.  New  York,  O.  &  W.  R.  Co. 
115  N.   Y.   579,  22  N.   E.   217,  5:  591 

252.  Railroad  companies  are  not  liable 
for  setting  lire  on  their  own  right  of  way; 
but  are  liable  for  negligently  suffering  it  to 
escape  and  injure  adjacent  property.  Where 
it  is  reasonably  certain  that  the  fire  will 
escape  on  to  lands  of  others,  such  companies 
are  responsible  for  the  consequences  of  its 
so  doing.  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Nitsehe^  120  Ind.  229,  26  N.  E.  51,       9:  750 

253.  A  railroad  company  is  bound  to  move 
combustible  material  from  itlsk  road  or  at 
least  prevent  such  accumulation  of  rubbish 
as  will,  in  consequence  of  fire  falling  upon 
it,  be  the  cause  of  danger  to  another's  prop- 
erty. O'Neill  V.  New  York,  O.  &  W.  R.  Co. 
115  N.  Y.  579,  22  N.  E.  217,  5:  591 

254.  Fire  cannot  be  rightfully  used  by  a 
railroad  company  to  remove  combustible 
material  from  its  right  of  way,  where  the 
conditions  are  such  as  to  put  in  great  peril 
adjacent  propertv.  Louisville,  N.  A.  &  C. 
R.  C.  v.  Nitsche,  126  Ind.  229,  26   N.  E.  51, 

9:  750 

255.  A  railroad  company  is  liable  for  loss 
sustained  by  a  fire  which  spreads  to  land 
adjoining  the  railroad,  where  it  Is  occa- 
sioned by  fire  omitted  from  a  locomotive, 
falling  upon  grass  or  combustible  matter 
that  has  been  allowed  to  accumulate  on  the 
right  of  wav  from  want  of  proper  care. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Hart,  119 
Ind.    273,    21    N.   E.    75.3,  4:  549 

256.  To  authorize  the  recovery  of  dam- 
ages for  the  loss  of  property  by  fire  alleged 
to  have  been  negligently  set  out  by  defend- 
ant, and  to  have  crossed  intervening  coun- 
try to,  and  destroyed,  plaintiff's  property, 
if  it  appears  that  back  fires  were  started  to 
stay  the  progress  of  the  original  one,  plain- 
tiff" nuist  affirmatively  and  clearly  connect 
his  loss  with  the  original  fire.  Marvin  v. 
Chicago.  M.  &  St.  P.  R.  Co.  79  Wis.  140,  47 
N.  W.   1123,  11:  506 

257.  An  exemption  of  a  railroad  company 
from  liability  for  the  burning  of  property 
on  a  portion  of  its  right  of  way  rented  for 
the  erection  of  an  elevator  and  warehouses, 
contained  in  the  lease  thereof,  will  not  re- 
lieve it  from  liability  for  the  burning  of 
other  property  not  on  the  right  of  way, 
but  which  was  destroyed  by  fire  negligently 
set  out  by  the  railroad  company  on  the 
rented  premises,  and  communicated  from 
there  to  property  connected  therewith. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Blaker, 
08   Kan.   244.    75   Pac.   71,  64:81 

258.  Absolute  liability,  and  not  merely 
a  prima  facie  liability,  is  created  for  fires 
set  by  locomotives,  under  Mo.  Rev.  Stat. 
1889,  §  2615,  declaring  that  each  railroad 
corporation  "shall  be  responsible"  in  such 
cases.  Matthews  v.  St.  Louis  &  S.  F.  R. 
Co.  121  Mo.  298,  24  S.  W.  591,  25:  161 
[AfT'd  bv  the  Supreme  Court  of  the  United 
States  ill  105  U.  S.  1.  41  L.  ed.  611,  17  Sup. 
Ct.  Rep.  243.] 

259.  A  statute  making  railroad  companies 
resj)onsible  '"to  every  person  or  corporation 
whose    property     may     be     injured    or    de- 


stroyed" by  fire  set  out  by  their  locomotives 
will  not  be  limited  by  construction  to  em- 
brace only  insurable  property,  although  the 
companies  are  given  by  the  statute  an  in- 
surable interest  in  the  property  for  the  de- 
struction of  which  they  may  be  liable, 
Campbell  v.  Missouri  P.  R.  Co.  121  Mo.  340, 
25  S.  W.  936,  25:  175 

e.  Contributory  Negligence. 

1.    Persons    on    or    near    Track;    Licenses; 

Tr'-'spassers. 

Of  Passenger  Crossing  Track,  see  Carriers, 

280-287;   Trial,  316-320. 
Following  State  Decision  as  to  Defense  of, 

see  Courts,  538. 
As    Mitigation    of    Damages,    see    Damages, 

661. 
Presumption  as  to  Negligence,  see  Evidence, 

498-500,  594. 
Of  Employees,  see  Master  and  Servant,  397- 

399. 
While  Attempting  to  Rescue  Companion,  see 

Negligence,  186. 
Violation  of  Sunday  Laws,  see  Sunday,  35. 
Question  for  Jurv  as  to,  see  Trial,  316-320, 

448-453. 
See   also  supra.  124,   127,   149-156,   178;    in- 
fra, 326-328. 
For  Editorial  Notes,  see  infra.  III.  §  18. 

260.  Standing  so  near  a  passing  train 
that  there  is  danger  of  being  drawn  under 
it  by  a  current  of  air  is  negligence  although 
the  person  does  not  stand  near  enough  to 
be  struck  by  the  train.  Graney  v.  St. 
Louis,  L  M.  &  S.  R.  Co.  140  Mo.  89,  41  S. 
W.  246,  38:  633 
[Aff'd  on  Rehearing  38  S.  W.  909.] 

261.  A  person  driving  along  a  highway  10 
or  12  feet  distant  from  and  parallel  to  a 
railroad  track,  with  a  buffalo  coat  turned 
up  against  his  ears,  while  the  wind  is  blow- 
ing so  that  he  does  not  hear  a  train  coming 
behind  him,  but  who  does  not  look  behind 
him  to  see  the  train,  or  drive  with  tight 
reins  so  as  to  prevent  his  horse,  which  is 
gentle,  from  drawing  him  against  the  train 
as  it  passes,  is  guilty  of  such  negligence  as 
will  prevent  recovery  for  injuries  thereby 
received.  Reynolds  v.  Great  Northern  R. 
Co.  32  U.  S.  App.  577,  16  C.  C.  A.  435,  69 
Fed.  808,  29:  695 

262.  A  traveler  attempting  to  use  a  por- 
tion of  a  railroad  bridge  fitted  for  teams  is 
charged  with  notice  that  the  railroad  com- 
pany, in  operating  its  trains  over  the  bridge, 
has  the  right  to  make  all  usual  and  reason- 
able noises  incident  thereto,  and  must  act 
for  his  own  safety  with  reference  to  such 
right.  Kentucky  &  I.  Bridge  Co.  v.  Mont- 
gomery, 24  Ky.  L.  Rep.  167,  67    S.  W.  1008. 

57:  781 

263.  Contributory  negligence  of  a  plain- 
tiff injured  by  an  iron  pin  thrown  from  a 
passing  train  is  not  shown  by  findings  of 
the  jury  that  he  knew  the  character  of  the 
train,  when  it  was  due.  and  its  usual  rate 
of  speed,  and  saw  it  approaching,  and 
stepped  aside  about  10  feet  from  the  track 
to  a  place  that  was   safe   from   risks  that 
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might  reasonably  be  apprehended.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Berry,  152 
Tnd.  G07,  53  N.  E.  415,  46:  33 

264.  A  woman  in  a  wagon  behind  a  four- 
year  old  colt  at  a  railway  depot  is  guilty 
of  contributory  negligence  in  keeping  her 
seat  while  a  train  is  approaching,  where  slie 
has  opportunity  to  got  out  after  seeing  that 
the  colt  is  frightened  at  the  noise  of  the 
train,  but  relies  on  the  ability  of  persons 
at  the  colt's  head  to  hold  him.  Flagg  v. 
Chicago,  D.  &  C.  G.  T.  J.  R.  Co.  96  Mich.  30, 
55  N.  W.  444.  21 :  835 
Licensees. 

265.  A  licensee  passing  through  a  railroad 
yard  is  guilty  of  contributory  negligence 
which  will  prevent  recovery  for  injury  from 
being  run  over  by  an  engine  which  passes 
him  on  one  track,  switches  onto  the  track 
on  which  he  is  walking,  and  reverses  its  di- 
rection, where  he  does  not  look  to  the  rear, 
but  walks  on  from  20  to  30  yards  before  he 
is  overtaken.  Kansas  Citv,  Ft.  S.  &  M.  R. 
Co.  V.  Cook,  31  U.  S.  x\pp".  277,  13  C.  C.  A. 
364,  66  Fed.  115,  28:  181 
Trespassers. 

See  also  supra,  127,  149-156. 

266.  A  person  using  a  railroad  track  as  a 
footpath  for  his  own  convenience,  elsewhere 
than  at  a  lawful  crossing,  and  injured  by  a 
train  while  so  doing,  cannot  recover  dam- 
ages of  the  railroad  company,  unless  it  be 
guilty  of  wanton  or  gross  negligence.  Spi- 
cer  V.  Chesapeake  &  O.  R.  Co.  34  W.  Va. 
514,  12  S.  E.  555,  11:  385 

267.  The  negligence  of  a  person  injured  on 
a  railroad  track  will  not  prevent  his  holding 
the  railroad  company  liable  for  injuries  if 
they  were  caused  by  the  wanton  act  of  the 
company's  servant  with  full  knowledge  of 
his  perilous  situation.  Barmore  v.  Vicks- 
burg,  S.  &  P.  R.  Co.  85  Miss.  426,  38  So. 
210,  70:  627 

268.  Wilfulness  is  not  shown  by  mere 
failure  to  provide  for  the  protection  of  a 
possible  trespasser  in  an  arcliway  covering 
railway  tracks  leadins;  into  a  manufacturing 
establishment,  into  which  a  car  is  propelled 
at  a  negligent  speed,  so  as  to  render  the 
railway  comj)any  liable  for  his  death,  not- 
withstanding his  contributory  negligence. 
Parker  v.  Pennsvlvuiiia  Co.  134  Ind.  673,  34 
N.  E.   504,  "  23 :  552 

■2()!).  The  act  of  one  who,  unacquainted 
with  the  plans  and  uses  of  an  archway  cov- 
ering railway  tracks  leading  into  a  manu- 
facturing establishment,  attempts  to  pass 
through  it  without  license,  notwithstanding 
obvious  dan  [Tors  from  the  narrowness  of  the 
arch  iiiid  the  obstructed  view  of  the  track, 
will  prevent  recovery  from  the  railroad  com- 
pany for  mere  negligence  in  propelling  into 
the  archway  at  a  speed  prohibited  by  the 
citv  ordinance  a  car  bv  which  he  is  killed. 

Id. 

270.  One  who  is  wrongfully  ejected  from 
a  car  does  not  enter  on  the  railroad  track 
as  a  trespasser  or  by  his  own  fault,  and  is 
therefore  not  subject  to  the  rule  that  a  per- 
son who  steps  on  the  railroad  track,  except 


at  a  public  crossing,  does  so  at  his  own 
peril.  Ham  v.  Delaware  &  H.  Canal  Co.  155 
Pa.  548,  26  Atl.  757,  20:  682 

271.  The  drunkenness  of  a  trespasser  who 
sits  down  on  a  railroad  track  does  not  ex- 
cuse him  from  the  etlect  of  his  negligence. 
Price  v.  Philadelphia,  W.  &  B.  R.  Co.  84 
Md.  596,  36  Atl.  263,  36:213 

272.  One  who,  while  intoxicated,  walked 
out  on  a  railroad  trestle  to  a  position  of 
great  peril,  and  was  there  killed  by  a  train, 
cannot  be  held  free  from  contributory  neg- 
ligence. Anderson  v.  Chicago,  St.  P.  M.  & 
0.  R.  Co.  87  Wis.  195,  58  N.  W.  79,      23:  203 

273.  Failure  of  an  engineer  to  stop  a 
train,  which  was  due  merely  to  its  lack  of 
proper  equipment,  where  he  was  guilty  of 
no  negligence  after  discovering  the  danger, 
will  not  preclude  the  defense  of  contribu- 
tory negligence,  where  an  intoxicated  per- 
son was  on  the  track  and  struck  by  the 
train.  Smith  v.  Norfolk  &  S.  R.  Co.  114  N. 
C.   728,    19    S.   E.   863,  25:  287 

274.  Sitting  or  lying  on  a  railroad  track 
when  struck  by  a  train  at  night  between  12 
o'clock  and  daylight  constitutes  contribu- 
tory negligence,  as  matter  of  law.  Parish 
V.  Western  &  A.  R.  Co.  102  Ga.  285,  29  S.  E. 
715,  40:  364 

275.  Reckless  exposure  to  danger  in  get- 
ting upon  a  railroad  trestle  in  advance  of  a 
train  will  not  relieve  the  railroad  company 
from  liability  for  running  a  person  down  on 
the  trestle,  if  the  train  could  have  been 
stopped  in  time  to  prevent  it  after  discov- 
ering his  peril,  although  the  engineer  by  a 
miscalculation  judged  that  the  man  would 
be  able  to  get  across  the  trestle  before  he 
was  overtaken.  Clark  v.  Wilmington  & 
W.  R.   Co.    109   N.   C.   430,    14   S.   E.   43, 

14:  749 

276.  A  railway  company  is  not  liable  for 
the  death  of  a  person  walking  upon  its 
track,  going  in  the  same  direction  as  the 
train  which  killed  him,  in  open  daylight,  on 
a  straight  piece  of  road,  where  he  could 
have  seen  the  train  for  150  yards,  and  had 
power,  up  to  the  last  moment,  to  prevent 
the  accident,  although  the  railroad  company 
was  guilty  of  negligence  in  running  its 
engine  at  a  prohibited  rate  of  speed,  and  in 
not  ringing  its  bell  as  required  by  ordi- 
nance, and  in  not  keeping  a  proper  lookout. 
Neal  V.  Carolina  C.  R.  Co.  126  N.  C.  634.  36 
S.  E.  117,  49:  684 

277.  Negligence  of  a  railroad  company  in 
failing  to  use  proper  ap[)liances  and  employ 
competent  servants,  which  results  in  the 
breaking  in  two  of  a  moving  train,  will  not 
warrant  a  recovery  against  it  by  one  who, 
after  waiting  for  the  first  section  of  the  train 
to  pass  him,  and  without  observing  the  ap- 
proach of  the  other  section,  steps  on  to  the 
track  in  front  of  it  and  is  injured.  Such 
negligence  is  not  the  proximate  cause  of  the 
injurv.  Patton  v.  East  Tennessee,  V.  &  G. 
R.'  Co.  89  Tenn.  370,  15  S.  W.  919,       12:  184 

278.  Failure  to  look  before  turning  upon 
a  railroad  track  along  a  public  street,  on 
which  one  has  a  perfect  right  to  travel, 
and    subject    to    the    duty    simply    to    make 
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wa3'  for  a  train,  will  not  prevent  recovery 
for  injuries  sustained  when  struck  by  a 
train  coming  at  an  unlawful  speed,  if  by 
looking  lie  would  not  have  discovered  that 
it  was  imprudent  to  drive  on  the  track. 
Kellnv  V.  Missouri  P.  R.  Co.  101  Mo.  67,  13 
S.  W.'  806,  8:  783 

2.  At   Crossings. 

Negligence  of  Minor,  see  infra,  II.  e,  3. 

Negligence  in  Running  Street  Car  over,  see 
Carriers,  213a,  213b. 

Presumption  and  Burden  of  Pcoof  as  to,  see 
Evidence,  581-584,  586-592? 

Proof  of,  see  Evidence,  2267. 

ProxiAiate  Cause  of  Injury,  see  Proximate 
Cause,  80. 

At  Street  Railwav  Crossing,  see  Street  Rail- 
ways, 154-168,  170-178. 

When  Nonsuit  Refused,  see  Trial,  534. 

Question  for  Jury  as  to,  see  Trial,  379-389, 
568. 

Instruction  as  to,  see  Trial,  826. 

See  also  supra,   162,   172. 

For  Editorial  Notes,  see  infra.  III.  §  16. 

279.  A  traveler  on  a  public  road  cannot 
recover  against  a  railroad  company  for  in- 
juries received  at  a  crossing,  if  his  own 
negligence  in  any  degree  contributed  to  the 
injury,  unless  the  defendant,  having  oppor- 
tunity to  avert  the  danger  after  becoming 
aware  of  it,  fails  to  use  ordinary  caution  to 
do  so.  Butcher  v.  West  Virginia  &  P.  R.  Co. 
37  W.  Va.  180,  16  S.  E.  457,  18:  519 

280.  A  person  to  whom  contributory  neg- 
ligence may  be  imputed  cannot  recover  for 
damages  caused  by  a  railroad  train  at  a 
crossing,  unless  there  was  such  reckless 
negligence  oa  the  part  of  the  railroad  com- 
pany that  the  question  of  contributory  neg- 
ligence cannot  arise.  Freeman  v.  Duluth,  S. 
S.  &  A.  R.  Co.  74  Mich.  86,  41  N.  W.  872, 

3:  594 

281.  The  care  which  must  be  exercised  by 
one  approaching  a  railroad  crossing  is  such 
as  a  person  of  ordinary  care  and  prudence 
would  exercise  in  a  case  of  like  danger. 
Lorenz  v.  Burlington,  C.  R.  &  N.  R.  Co.  115 
Iowa,  377,  88  N.  W.  835,  56:  752 

282.  A  traveler  on  a  bicycle  is  required 
to  use  the  same  care  and  prudence  before 
passing  over  a  railroad  as  is  required  of  a 
pedestrian.  Passman  v.  West  .Terser  &  S. 
R.  Co.  (N.  J.  Err.  &  App.)  68  N.  J.  L.  719, 
54  Atl.  809.  61 :  609 

283.  Negligence  will  prevent  one  injured 
while  attempting  to  drive  over  a  crossing 
obstructed  by  an  engine  from  holding  the 
railroad  company  liable  for  the  accident,  al- 
though his  act  was  not  foolhardy.  Hinch- 
man  v.  Pere  Marquette  R.  Co.  136  Mich. 
341,  99  N.  W.  277,  65:  553 

284.  Continuing  to  approach  a  railroad 
crossing  under  the  mistaken  belief,  honestly 
conceived  after  investigation,  that  an  en- 
gine seen  800  or  1,000  yards  away  is  stand- 
ing on  the  track  engaged  in  switching,  when 
it  is  in  fact  coming  towards  the  crossing  at 
a  rapid  rate. —  is  not  negligence  as  matter 
of  law.  Gratiot  v  Missouri  P.  R.  Co.  116 
Mo.  450,  16  S.  W.  384,  19  S.  W.  31,     16:  189 


285.  The  fact  that  a  train  is  behind  time 
and  is  running  faster  than  its  usual  speed 
does  not  excuse  one  attempting  to  cross 
the  track  from  exercising  all  the*  care  and 
caution  required  of  him  when  the  train  is 
on  time  and  running  at  its  usual  rate  of 
speed.  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v. 
Howard,    124   Ind.   280,   24   N.    E.   892, 

8:  593 

286.  The  defense  of  contributory  negli- 
gence is  not  defeated,  although  the  burden 
of  proof  is  thrown  on  the  defendant  by 
Iowa  Code,  §  1288,  providing  that  an  injured 
party  in  order  to  recover  damages  from  a 
railroad  company  for  neglect  or  refusal  to 
comply  with  the  statute  requiring  safe 
crossings  and  cattle  guards  need  only  prove 
such  neglect  and  refusal.  Ford  v.  Chicago, 
R.  I.  &  P.  R.  Co.  91  Iowa,  179,  59  N.  W.  5, 

24:  657 

Failure  to  stop,  look  or  listen  generally. 

Presumption  as  to,  see  Evidence,  582. 

Question  for  Jury  as  to,  see  Trial,  379- 
381. 

Instruction  as  to,  see  Trial,  826. 

At  Street  Railway  Track,  see  Street  Rail- 
ways. 154.  155,  157-160,  162,  163,  168, 
170,  174^178;  Trial,  397. 

See  also  supra,  172. 

For  Editorial  Notes,  see  infra.  Til.  §  16. 

287.  A  traveler  on  a  highway,  about  to 
pass  over  a  railroad  track,  must  make  rea- 
sonable use  of  his  senses  to  ascertain  if  such 
crossing  cini  be  safely  made,  before  at- 
tempting it,  and  if  his  failure  to  do  so  con- 
tributes to  !iis  injuries,  he  cannot  recover 
damages  therefor.  Passman  v.  West  Jersey 
&  S.  R.  Co.  (N.  J.  Err.  &  App.)  68  N.  J. 
L.  719,  .54  Atl.  809,  61:  609 

288.  A  traveler  is  not  guilty  of  contribu- 
tory negligence — as  matter  of  law  at  least — 
in  failing  to  anticipate  and  guard  against 
the  running  of  a  train  in  a  dark  night  with- 
out any  headlight,  so  as  to  defeat  a  re- 
covery for  injuries  in  being  struck  by  an 
engine  running  backward  at  a  railroad 
crossing,  although  there  was  a  failure  to 
stop  and  listen  before  endeavoring  to  cross 
the  track.  Van  Auken  v.  Chicago  &  W.  M. 
R.  Co.  96  Mich.  307,  55  N.  W.  971,      22:  33 

289.  Although  it  is  negligence  on  the  part 
of  a  railroad  company  to  run  a  train  at  a 
high  rate  of  speed  over  a  dangerous  cross- 
ing, without  having  a  flagman  stationed 
there,  a  traveler  on  the  highway  who  drives 
upon  the  crossing  at  a  slow  trot,  when  by 
looking  he  could  see  the  train  wliile  20,  30, 
or  40  feet  from  the  track,  is  guilty  of  con- 
tributory negligence  which  will  prevent  a 
recovery  for  injuries  received.  Freeman  v. 
Duluth,  S.  S.  &  A.  R.  Co.  74  Mich.  86,  41 
N.  W.  872,  3:  594 

290.  A  traveler  familiar  with  the  place, 
who  hurries  up  to  a  crossing  where  a  rail- 
road passes  over  the  highway  on  a  trestle, 
and  attempts  to  cross  regardless  of  the  fact 
that  the  train  may  come  at  any  moment, 
without  looking  to  see  whether  a  train  is 
approaching,  and  without  any  reasonable 
excuse  for  not  looking,  although  the  train 
could  have  been  easily  seen  at  a  distance  of 
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several  hundred  yards,  is  guilty  of  negli- 
gence which  will  prevent  any  recovery  for 
injuries  sustained  in  consequence  of  the 
fright  of-  her  horse,  caused  by  the  train. 
Rupard  v.  Chesapeake  &  O.  R.  Co.  88  Ky. 
280,  11   S.  W.  70,  7:  316 

291.  The  jury  may  properly  find  due  care 
on  the  part  of  a  traveler  on  a  highway  who, 
upon  nearing  a  railroad  crossing,  becomes 
aware  of  the  approach  of  a  train  thereto, 
although  after  seeing  the  engine  and  sev- 
eral cars  cross  the  highway  he  attempts  to 
cross  the  tracks  without  looking  out  for 
other  cars  which  may  have  been  cut  off 
from  the  train  for  the  purpose  of  making 
a  flving  switch.  York  v.  Maine  C.  R.  Co. 
84  Me.  117,  24  Atl.  790,  18:  60 

292.  Neglect  on  the  part  of  a  traveler 
upon  a  highway  to  observe  the  rule  that 
when  nearing  a  railroad  crossing  he  must 
look  and  listen  for  approaching  cars,  by 
which  he  is  killed  on  a  side  track,  will  not 
necessarily  defeat  a  recovery  for  his  death, 
where  he  had  just  before  seen  a  train  con- 
taining the  car  pass  along  the  main  track 
beyond  the  switch  leading  to  the  side  track, 
and  there  was  nothing  to  lead  him  to  sus- 
pect that  cars  were  to  be  sent  back  from 
the  train  along  the  side  track,  and  the  day 
was  so  cold  that  he  had  a  shawl  over  his 
head,  which  might  have  interfered  with  his 
sight  and  hearing,  while  the  railroad  em- 
ployees, instead  of  taking  care  of  detached 
cars  and  warning  persons  of  their  move- 
ments, left  them  to  go  wild,  and  remained 
on  the  engine  to  protect  themselves  from 
the  weather.  Phillips  v.  Milwaukee  &  N. 
R.  Co.  77  Wis.  349,  46  N.  W.  543,  9:  521 

293.  The  mere  fact  that  those  in  charge 
of  an  engine  about  to  cross  a  footpath  see 
a  responsible  traveler  approaching  the 
crossing  at  a  speed  which  renders  collision 
imminent,  but  fail  to  take  steps  to  avoid 
it,  will  not  entitle  the  latter,  who,  without 
any  attention  to  the  possibility  of  an  ap- 
proaching train,  steps  onto  the  track  im- 
mediately in  front  of  the  engine,  to  hold 
the  company  liable  for  the  injury  since  the 
railroad  employees  are  not  bound  to  antici- 
pate the  traveler's  negligence,  so  as  to  be 
chargeable  with  the  last  clear  chance  to 
avoid  injury.  Gahagan  v.  Boston  &  M.  R. 
Co.  70  N.  H.  441,  50  Atl.  146,  55:  426 
Going  under  or  between  cars. 
Contributory  Negligence  of  Minor,  see  infra, 

330,  33i. 
Custom  as  to.  see  Custom,  12. 
Evidence  of  Custom,  see  Evidence,  1740. 
For  Editorial  Notes,  see  infra.  III.  §  16. 

294.  A  person  who  crawls  under  cars 
across  ajiighway  five  times  within  an  hour 
and  a  half,  and  is  caught  the  sixth  time  and 
his  leg  crushed,  is  precluded  by  his  own  con- 
tributory negligence  from  recovering  dam- 
ages, even  though  the  servants  of  the  rail- 
road company  failed  to  ring  the  bell  or 
sound  the  whistle  before  starting.  Rumpel 
v.  Oregon  Short  Line  &  U.  N.  R.  Co.  4  Id. 
13,  35  Pac.  700,  22:  725 

295.  Though  a  standing  railway  train  be 
an    unauthorized    obstruction    of    a    public  ' 


crossing,  a  person  attempting  to  pass  be- 
tween the  cars  by  climbing  over  tlie  plat- 
form and  bumpers,  if  injured  thereby  in 
consequence  of  a  sudden  movement  of  the 
train,  cannot  recover,  unless  the  engineer, 
conductor,  or  some  other  person  having  con- 
trol of  the  train's  movements,  knew  of  his 
attempt  to  cross  or  had  notice  of  his  expo- 
sure to  danger.  Andrews  v.  Central  R.  & 
Bkg.  Co.  86  Ga.  192,  12  S.  E.  213,  10:58 

296.  The  cutting  of  a  train  of  cars  on  a 
side  track,  leaving  some  on  one  side  and 
some  on  the  other  of  a  highway,  where  the 
view  of  the  other  tracks  is  partially  ob- 
scured thereby,  is  not  an  invitation  to  the 
public  to  cross  without  using  ordinary  pre- 
caution to  ascertain  if  such  crossing  can  be 
safely  made.  Passman  v.  West  .Jersey  &  S. 
R.  Co.  (N.  J.  Err.  &  App.)  68  N.  J.  L.  719, 
54  Atl.  809,  61 :  609 
Obstructions  to  sight  or  hearing. 

See  also  supra,  296. 

297.  Obstructions  to  sight  or  hearing  in 
the  direction  of  an  approaching  train  as  a 
traveler  upon  a  highway  nears  a  railroad 
crossing  require  increased  care  on  his  part, 
the  care  required  being  in  proportion  to  the 
increase  of  danger  that  may  come  from  the 
use  of  the  highway  at  such  place.  Cincin- 
nati, I.  St.  L.  &  C.  R.  Co.  v.  Howard,  124 
Ind.  280,  24  N.  E.  892,  8:  593 

298.  One  cannot  recover  for  injuries 
caused  by  a  collision  with  a  train  at  a  high- 
way crossing,  on  the  theory  that  he  was  ex- 
cused from  looking  and  listening  because  a 
building  adjoining  the  highway  would  ob- 
struct a  view  of  the  tracks,  and  the  noise 
created  in  it  would  prevent  hearing  an  ap- 
proaching train,  if  the  collision  might  have 
been  avoided  if  such  duty  had  been  per- 
formed after  the  obstruction  was  passed. 
Colorado  &  S.  R.  Co.  v.  Thomas,  33  Colo. 
517,  81  Pac.  801,  70:  681 

299.  The  rule  that  one  about  to  cross  a 
railroad  track  must  look  as  well  as  listen 
must  be  observed,  although  his  view  of  the 
track  and  a  coming  train  has  been  tempo- 
rarily obstructed  by  a  train  that  has  just 
passed.  Fletcher  v.  Fitchburg  R.  Co.  149 
Mass.  127,  21  N.  E.  302,  3:  743 

300.  A  person  is  guilty  of  contributory 
negligence  which  will  prevent  recovery  for 
injuries  received  in  collision  with  a  railroad 
train,  if,  while  driving  a  heavy  team  not 
afraid  of  the  cars,  he  stops  near  the  crossing 
of  a  railroad  having  several  tracks,  at  a 
point  where  his  view  in  one  direction  is  ob- 
structed by  a  barn,  to  permit  a  train  from 
the  opposite  direction  to  pass  the  crossing 
on  the  track  nearest  him,  and  then  im- 
mediately starts  to  cross  without  waiting 
for  the  train  to  proceed  far  enough  to  per- 
mit him  to  see  if  there  is  a  train  on  any 
other  track,  and  is  struck  by  a  train  from 
the  direction  in  which  his  view  was  ob- 
scured, where  a  delaj'  of  a  minute  or  two 
would  have  made  the  track  visible  beyond 
the  corner  of  the  barn  for  a  long  distance. 

Id. 

301.  One  who,  in  approaching  a  railroad 
track,  has  an  unobstructed  view  of  an  ap- 
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preaching  train,  is  not  relieved  from  con- 
tributory negligence  in  attempting  to  cross 
the  track,  by  the  fact  that  his  view  becomes 
obstructed  by  the  smoke  from  a  train  going 
in  an  opposite  direction.  Oleson  v.  Lake 
Shore  &  M.  S.  R.  Co.  143  Ind.  405,  42  N.  E. 
736,  32:  149 

302.  One  who  attempts  to  cross  a  railroad 
track  immediately  after  the  passage  of  a 
train  whose  smoke  obscures  the  view  in  the 
opposite  direction,  but  is  rapidly  being  car- 
ried away  by  the  wind,  is  guilty  of  contrib- 
utory negligence  in  not  waiting  until  the 
view  becomes  clear.  ',  Id. 

303.  In  order  to  entitle  a  person  injured 
by  a  collision  with  a  railway  train  at  a 
highway  crossing  to  recover  damages  for 
such  injuries  from  the  company,  he  must 
show  by  a  preponderance  of  evidence  that 
both  he  and  his  driver  vigilantly  used  their 
eyes  and  ears  to  ascertain  if  a  train  was 
approaching.  He  has  no  right  to  assume 
that  no  train  is  approaching,  if  his  view  is 
obstructed,  from  the  fact  that  no  whistle 
is  sounded;  and  such  fact  cannot  be  con- 
sidered in  determining  the  question  of  his 
negligence.  Cincinnati,  I.  St.  L.  &  C.  R.  Co. 
V.  Howard,  124  Ind.  280,  24  N.  E.  892, 

8:  593 
Reliance  on  rule  or  signal. 
See  also  supra,  303. 

304.  A  traveler  at  a  railroad  crossing  has 
the  right  within  reasonable  limits,  to  act 
upon  the  belief  that  the  railroad  company 
will  observe  its  own  rules.  Lyman  v. 
Boston  &  M.  R.  Co.  66  N.  H.  200,  20  Atl. 
976,  11:364 

305.  A  traveler  at  a  railroad  crossing  is 
not  necessarily  guilty  of  negligence  in  driv- 
ing upon  the  track  without  stopping  to  look 
and  listen,  when  he  knows  that  no  regular 
train  is  due  and  no  notice  has  been  given 
of  an  extra  or  wild  engine  by  a  red  flag  on 
the  preceding  train,  as  required  by  the  rules 
of  the  company.  M- 

306.  A  person  approaching  a  railroad 
crossing  at  which  a  train  is  standing  on  a 
side  track  to  receive  or  discharge  passen- 
gers is  not  guilty  of  contributory  negli- 
gence in  failing  to  stop,  look,  and  listen  be- 
fore attempting  to  cross  the  main  track, 
when  he  knows  of  a  rule  of  the  carrier  re- 
quiring a  train  to  stop  before  reaching  a 
station  where  another  train  is  receiving  or 
discharging  passengers.  Botts  v.  Lehigh 
Valley  R.  Co.  191  Pa.  575,  43  Atl.  362, 

45:  261 

307.  The  rule  requiring  a  traveler  on  a 
highway  to  stop  and  listen  before  attempt- 
ing to  cross  a  railroad  track  is  not  always 
an  absolute  one,  but  may  be  modified  by 
special  circumstances  entitling  the  traveler 
to  put  some  reliance  upon  the  presumption 
that  the  railroad  company  will  do  its  duty 
as  to  giving  signals.  Woehrle  v.  Minne- 
sota Transfer  R.  Co.  82  Minn.  165,  84  N.  W. 
791,  52:  348 

308.  Failure  of  one  crossing  a  railroad 
track  at  a  dangerous  highway  crossing  to 
look  or  listen  for  trains  is  not  culpable  or 
contributory   negligence   as   matter   of   law, 


where  his  vigilance  has  been  allayed  by 
failure  to  sound  a  whistle  or  ring  a  bell  on 
an  approaching  train.  Hendrickson  v.  Great 
Northern  R.  Co.  49  Minn.  245,  51  N.  W. 
1044,  16:  261 

309.  Negligence  of  a  railroad  company  in 
not  sounding  an  alarm  for  a  street  crossing 
cannot  condone  the  lack  of  ordinary  care 
on  the  part  of  a  traveler  on  the  highway 
in  failing  to  look  or  listen  for  an  approach- 
ing train.  Illinois  C.  R.  Co.  v.  McLeod,  78 
Miss.  334,  29  So.  76,  52:  954 

310.  Failure  of  a  railroad  company  to 
sound  warning  signals  when  about  to  run  a 
train  over  a  private  crossing  does  not  re- 
lieve one  desiring  to  use  the  crossing  from 
his  duty  to  look  and  listen  for  approaching 
trains.  Gahagan  v.  Boston  &  M.  R.  70  N. 
H.  441,  50  Atl.  146,  55:  426 

311.  One  cannot  act  upon  an  agreement 
by  a  railroad  company  to  give  warning  of 
the  approach  of  a  train  to  a  private  cross- 
ing, in  determining  his  course  of  action  at 
such  crossing,  if  he  knows  that  the  warning 
is  habitually  omitted.  Sanborn  v.  Detroit, 
B.  C.  &  A.  R.  Co.  91  Mich.  538,  52  N.  W. 
15-3,  16:  119 
Reliance  on  watchman  or  flagman. 
Question  for  Jury  as  to,  see  Trial,  383,  384. 
See  also  infra,  319,  320. 

312.  The  unlawful  speed  of  a  train  at  a 
crossing,  and  the  failure  of  a  watchman  to 
do  his  duty  and  warn  a  traveler  whom  he 
did  not  in  fact  see,  but  who  was  looking  at 
him,  will  not  excuse  the  traveler's  failure  to 
use  his  senses,  before  entering  upon  the 
track,  to  discover  the  approach  of  the  train. 
Louisville  &  N.  R.  Co.  v.  Webb,  90  Ala.  185, 
8  So.  518,  11:  674 

313.  One  attempting  to  cross  a  railroad 
track  at  a  street  crossing  situated  at  the 
end  of  the  depot  is  not,  as  matter  of  law, 
guilty  of  contributory  negligence  because 
the  rear  end  of  a  train  occupies  all  but  14 
feet  of  the  width  of  the  driveway,  where 
other  vehicles  have  safely  passed  through, 
and  he  is  driving  an  old  and  gentle  horse 
not  in  the  habit  of  jumping  or  shying  when 
in  proximity  to  engines  and  is  invited  by 
the  flagman  to  make  the  crossing.  Chicago 
&  N.  W.  R.  Co.  v.  Prescott,  19  U.  S.  App. 
291,  8  C.  C.'A.  109,  59  Fed.  237,  23:  654 
Raised  gates. 

314.  When  a  gate  provided  at  a  railroad 
crossing  is  open  a  traveler  has  a  right  to 
presume  that  it  is  safe  to  cross,  in  the 
absence  of  knowledge  to  the  country. 
Evans  v.  Lake  Shore  &  M.  S.  R.  Co.  88 
Mich.  442,  50  N.  W.  386,  14:  223 

315.  A  person,  on  reaching  a  railroad 
crossing  protected  by  safety  gates,  and  find- 
ing them  raised  and  motionless,  is  at 
liberty  to  go  on;  and  if  it  becomes  neces- 
sary to  lower  the  gates  while  he  is  passing 
between  them,  it  should  be  done  with  all 
the  care  demanded  by  the  peculiar  situation 
and  with  due  regard  to  human  life.  Feeney 
V.  Long  Island  R.  Co.  116  N.  Y.  375,  22  N. 
E.  402,  5:544 

316.  A  person  traveling  upon  a  public 
street  in  a  populous  city  on  a  dark,  rainy 
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night,  with  her  umbrella  up,  after  passing 
the  first  gate  at  a  railroad  crossing,  where 
no  warning  is  given,  cannot  be  held  negli- 
gent, as  a  matter  of  law,  in  failing  to  look 
before  passing  under  the  second  gate  to  see 
whether  it  is  coming  down;  but  it  is  a 
question  for  the  jury.  Id. 

317.  A  man  has  no  right  to  omit  the  ordi- 
nary precautions  when  approaching  a  rail- 
road crossing  at  which  gates  have  been 
established,  merely  because  he  finds  the 
gates  up.  Greenwood  v.  Philadelphia,  W. 
&  B.  R.  Co.  124  Pa.  572,  17  Atl.  188,      3:  44 

318.  No  amount  of  negligence  on  the  part 
of  a  railroad  company  in  failing  to  close  its 
gates  at  a  point  where  its  road  crosses  a 
highway,  or  otherwise  to  give  notice  of  the 
approach  of  a  train,  will  absolve  a  traveler 
on  the  highway  from  the  duty  to  stop,  look, 
and  listen  before  he  attempts  to  cross  the 
track.  Lake  Shore  &  M.  S.  R.  Co.  v.  Franz. 
127  Pa.  297,  18  Atl.  22,  4:  389 

319.  A  member  of  a  hose  company,  driv- 
ing at  a  rapid  rate,  with  other  members  on 
the  hose  carriage,  looking  for  a  fire,  who 
does  not  even  slacken  speed  on  approaching 
a  railroad  crossing,  is  guilty  of  such  con- 
tributory negligence  as  bars  his  right  to  re- 
cover for  injuries  received  from  being  struck 
by  a  train,  aitliough  the  gates  established 
at  the  crossing  '  were  not  closed,  having 
become  out  of  order  that  day,  and  the 
watchman  stationed  there  displayed  no 
light  and  gave  no  warning.  Greenwood  v. 
Philadelphia,  W.  &  B.  R.  Co.  124  Pa.  572, 
17  Atl.  188,  3:  44 

320.  Raised  gates  or  the  absence  of  a 
flagman  who  is  customarily  present  with 
his  flag  when  a  train  is  approaching  a 
crossing  constitutes  an  assurance  of  safety 
and  an  implied  invitation  to  make  the 
crossing,  upon  which  a  traveler  may  to 
some  extent,  but  not  entirely,  rely,  and 
act,  within  reasonable  limitations,  upon  the 
presumption  that  it  is  safe  for  him  to  go 
upon  the  crossing.  Woehrle  v.  ^linnesota 
Transfer  R.  Co.  82  Minn.  1G5,  84  N.  W.  791, 

52:  348 
Siding  with  another. 
Imputing  Driver's  Negligence  to  Passenger, 

see  Negligence,  255-2G5. 
See  also  supra,  303. 

321.  One  riding  in  a  buggy,  upon  the  seat 
with  the  driver  of  the  horse,  is  bound  to 
exercise  care,  upon  approaching  a  railroad 
crossing,  to  determine  whether  or  not  a 
train  is  approaching;  and  no  recovery  can 
be  had,  for  his  death,  resulting  from  a  col- 
lision with  a  train,  where,  knowing  that  a 
train  is  approaching,  he  joins  with  the 
driver  in  testing  the  danger  of  attempting 
to  cross  the  tracks  in  front  of  the  train. 
Colorado  &  S.  R.  Co.  v.  Thomas,  33  Colo. 
517,  81  Pac.  801.  70:  f>81 

.322.  One  who  might  have  seen  the  danger 
of  a  reckless  attempt  by  the  driver  of  a 
vehicle  in  which  he  was  riding,  to  cross  rail- 
road tracks,  and  who  knew  that  a  train 
was  due  about  that  time,  but  did  not  liini- 
self  look  or  listen,  or  warn  the  driver,  or 
ask  to  get  out,  is  as  guilty    of    negligence 


as  the  driver  is,  and  cannot  rct'over  for 
injuries  received  in  a  collision  with  the 
engine  at  the  railroad  crossing.  Dean  v. 
Pennsylvania  R.  Co.  129  Pa.  514,  18  Atl. 
718,  6:  143 

323.  One  who  hires  a  team,  vehicle,  and 
driver  with  whom  he  takes  passage  is  bound 
to  check  or  remonstrate  with  the  driver  in 
case  the  latter  attempts  to  cross  a  railroad 
track  without  stopping  or  listening  for  ap- 
proaching trains,  and  no  recovery  can  be 
had  in  case  he  is  killed  by  the  driver's  at- 
tempt to  cross  heedless  of  an  approaching 
train,  when  he  is  in  an  open  carriage  and 
can  readily  discover  the  peril  of  the  driver's 
act.  Illinois  C.  R.  Co.  v.  McLeod,  78  Miss. 
334,  29  So.  76,  52:  954 

324.  One  riding  in  a  wagon  owned  and 
driven  by  another  over  whom  he  has  no  con- 
trol, at  the  owner's  invitation,  is  not  as  a 
matter  of  law  negligent  in  failing  to  look 
and  listen  on  approaching  a  railroad  track, 
where  he  does  not  know  that  the  driver  is 
incompetent  or  that  he  is  not  keeping  a 
proper  lookout  for  trains.  Howe  v.  Minne- 
apolis, St.  P.  &  S.  S.  M.  R.  Co.  62  Minn.  71, 
64  N.  W.  102,  30:  684 

325.  A  female  passenger  in  a  public  hack 
is  under  no  duty  to  supervise  the  driver  at 
a  public  crossing,  or  to  look  or  listen  for 
approaching  trains,  unless  she  has  some 
reason  to  distrust  his  diligence  in  those 
matters.  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Markens,  88  Ga.  60,  13  S.  E.  855,       14:  281 

3.  Injuries  to  Minors. 

Illegality  of  Infant's  Acts  as  Defense,  see 

Action  or  Suit,  46. 
Evidence  as  to  Negligence  of,  see  Evidence, 

1568. 
Contributor}'   Negligence    of   Child   Playing 

on  Turntable,  see  Negligence,  207. 
Question  for  Jury  as  to,  see  Trial,  387-389, 

453. 
See  also  supra,  108. 

326.  A  child  twenty-two  months  old  can- 
not be  charged  with  negligence  for  stray- 
ing upon  a  railroad  track.  Bottoms  v.  Sea- 
board &  R.  R.  Co.  114  N.  C.  699,  19  S.  E. 
730,  25:  784 

327.  A  boy  a  little  over  seven  years  old, 
who  knows  and  appreciates  the  danger  of 
being  on  a  railroad  track  in  front  of  a  mov- 
ing train,  is  guilty  of  negligence,  as  matter 
of  law,  in  standing  on  a  track  on  which  a 
train  is  approaching,  which  will  preclude  a 
recovery  in  case  he  is  killed  by  the  train, 
although  he  does  not  realize  that  a  train 
is  approaching  on  the  track  on  which  he 
is  standing.  Trudell  v.  Grand  Trunk  R.  Co. 
126   Mich.   73,  85  N.  W.  250,  53:271 

.S2S.  A  child  should  not  be  held  to  the 
same  degree  of  care  in  avoiding  danger 
while  walking  on  a  railroad  track  as  a  per- 
son of  mature  years  and  accumulated  ex- 
perience. Roth  V.  Union  Depot  Co.  13 
Wash.  525,  43  Pac.  641,  44  Pac.  253,    31:  855 

329.  A  bright,  intf^lliifent  boy  nearly 
twelve  years  old,  familiar  witli  the  opera- 
tion of  trains,  cannot,  when  stopped  at  a 
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street  crossing  by  a  passing  train,  presume 
that  it  is  running  less  than  6  miles  an 
hour,  if  by  looking  he  can  see  that  it  is 
running  faster.  Granev  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  157  Mo.  666,  57  S.  W.  276, 

50:  153 
3.30.  Ignorance  of  danger  by  reason  of  his 
youth  and  inexperience  may  properly  be 
considered  on  the  question  of  the  con- 
tributory negligence  of  a  child  in  attempt- 
ing to  pass  between  cars  standing  on  a 
«treet  crossing.  Schmitz  v.  St^  Louis,  I.  M. 
A  S.  R.  Co.  119  Mo.  256,  24  S.  W.  472, 

23 :  250 

331.  A  child  Avho,  by  reason  of  his  want 
of  knowledge,  is  not  guilty  of  negligence  in 
a,ttempting  to  follow  the  example  of  adults 
in  passing  between  cars  standing  upon  a 
fitreet  crossing,  may  recover  damages  if  in- 
jured   by   the   negligence   of   the    company. 

Id. 

4.  Injuries  to  Animals. 

Ordinance  as  to,  as  Interference  with  Com- 
merce, see  Commerce,  75. 

Injury  to  Employee  by  Collision  with 
Animal,  see  Master  and  Servant,  431. 

Wliile  Attempting  to  Rescue  Companion, 
s^e  Negligence,  186. 

Proximate  Cause  of  Injury,  see  Proximate 
Cause,  84. 

Por  Editorial  Notes,  see  infra,  III.  §  17. 

332.  One  who  places  a  horse  in  an  in- 
■closure  securely  fenced,  along  the  line  of  a 
railroad,  is  not  chargeable  with  contribu- 
tory negligence  because  the  horse  leaps  the 
fence  and  escapes,  and  is  killed  on  the 
track,  unless  it  appears  the  horse  was  one 
that  ordinary  fences  would  not  confine. 
Dennis  v.  Louisville,  N.  A.  &  C.  R.  Co.  116 
Ind.  42,  18  N.  E.  179,  1:  448 

333.  A  railroad  company  is  liable  in 
damages  for  injury  to  stock  through  its 
negligence,  where  the  owner  contributed  to 
the  injury  only  by  permitting  his  stock  to 
run  at  large.  Moses  v.  Southern  P.  R.  Co. 
18  Or.  385,  23  Pac.  498,  8:  135 

334.  The  liability  of  a  railroad  company 
for  negligence  in  killing  stock  which  the 
owner  lias  permitted  to  run  at  large  de- 
pends on  the  question  whether  the  law  of 
the  place  requires  owners  to  keep  their 
stock   within   their  own   inclosure.  Id. 

335.  It  is  the  duty  of  the  landowner,  for 
■whose  benefit  and  convenience  gates  are 
constructed  and  placed  in  a  railroad  right- 
of-way  fence  at  a  private  farm  crossing 
upon  the  land  of  such  owner,  to  keep  such 
gates  closed.  Swanson  v.  Chicago,  M.  &  St. 
P.  R.  Co.  79  Minn.  398,  82  N.  W.  670. 

49:  625 

5.  As  to  Fires. 

Allegations  as  to  Freedom  from  Negligence, 
see  Pleading,  361. 

336.  That  one  whose  property  is  adjacent 
to  a  railroad  has  taken  no  steps  to  guard 
Ugainst  fire  from  its   locomotives  does  not 

L.R.A.  Dig.— 161. 


relieve  the  railroad  company  from  liability 
for  fire  set  by  its  locomotives  through  its 
negligence.  Jacksonville  T.  &  K.  W.  R.  Co. 
V.  Peninsular  Land,  T.  &  Mfg.  Co.  27  Fla. 
1,   157,  9  So.  661,     -  17:  33 

337.  It  is  not  contributory  negligence  on 
the  part  of  those  owning  haystacks  near  a 
railrt)ad,  which  are  burned  by  fire  spread- 
ing from  the  right  of  way,  to  fail  to  keep 
the  grass  burned  off  of  the  lands  between 
the  stacks  and  the  right  of  way.  Louis- 
ville, N.  A.  &  C.  R.  Co.  v.  Hart,  119  Ind. 
273,  21  N.  E.  753,  4 :  549 

338.  Contributory  negligence  is  not  a  de- 
fense to  the  liability  of  railroad  companies 
for  fires  under  How.  (Mich.)  Ann.  Stat.  § 
3378,  which  creates  an  absolute  liability  for 
all  loss  or  damage  by  such  fires,  with  a 
proviso  against  liability  on  proof  of  certain 
facts,  among  which  contributory  negligence 
is  not  specified.  Peter  v.  Chicago  &  W.  M. 
R.  Co.  121  Mich.  324,  80  N.  W.  295,    46:  224 

339.  Contributory  negligence  of  the  own- 
er of  property  destroyed  by  fire  communi- 
cated by  a  locomotive  engine  is  no  defense 
to  the  railroad  company,  under  Me.  Rev. 
Stat.  chap.  51,  §  64,  which  imposes  an  abso- 
lute liability  on  the  corporation  for  dam- 
ages. Boston  Excelsior  Co.  v.  Bangor  &  A. 
R.  Co.  93  Me.  52,  44  Atl.  138,  47:  82 

340.  Allowing  weeds  to  grow  on  one's 
premises  cannot  be  held  to  be  contributory 
negligence  which  will  defeat  the  liability  of 
a  railroad  company  for  a  fire  communicated 
from  a  locomotive, — especially  imder  a  stat- 
ute which  makes  the  railroad  company  an 
insurer  against  fires  thus  caused.  Mat- 
thews v.  St.  Louis  &  S.  F.  R.  Co.  121  Mo. 
298,  24  S.  W.  591,  25:  161 
[Aff'd  by  the  Supreme  Court  of  the  United 
States  in  165  U.  S.  1,  41  L,  ed.  611,  17  Sup. 
Ct.  Rep.  243.1 

.341.  The  doctrine  of  contributory  negli- 
gence does  not  apply  to  the  placing  of  cot- 
ton near  a  railroad  track,  where  it  is  set 
on  fire  by  sparks  from  a  locomotive  through 
the  negligence  of  the  railroad  company. 
Louisville  &  N.  R.  Co.  v.  Marbury  Lumber 
Co.  125  Ala.  237,  28  So.  438,  50:  620 

342.  Negligence  in  piling  wood  near  a 
railroad,  where  it  is  in  danger  of  fire,  will 
not  relieve  the  railroad  company  from  lia- 
bility for  negligence  in  setting  it  on  fire, 
if  it  has  full  knowledge  of  the  situation, 
and  by  the  exercise  of  ordinary  care  and 
skill  might  avoid  the  injury.  Boston  Ex- 
celsior Co.  v.  Bangor  &  A.  R.  Co.  93  Me.  52. 
44  Atl.  138,  47:  82 

343.  The  placing  of  structures  on  the 
right  of  way  of  a  railroad  company,  which 
are  permitted  to  remain  there  with  the  con- 
sent of  the  company  until  they  are  negli- 
gently set  on  fire  by  a  passing  locomotive, 
which  fire  extends  to  and  burns  other  and 
adjoining  property,  does  not  constitute  con- 
tributory negligence  on  the  part  of  the 
owner,  or  deprive  him  of  the  remedy  given 
by  law  for  the  negligent  burning  of  prop- 
erty not  on  the  right  of  way.  Kansas  Citv, 
Ft.'  S.  &  M.  R.  Co.  v.  Blak'er,  68  Kan.  244, 
75  Pac.  71,  64:  81 
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f.  Diversion  or  Obstruction  of  Water. 

Successive  Actions  for,  see  Action  or  Suit, 
81. 

Due  Process  in  Construction  of  Ditch,  see 
Constitutional  Law,  892b. 

Enforcement  of  Contract  to  Maintain  Open- 
ings in  Embankment,  see  Contracts, 
819. 

Measure  of  Damages  for,  see  Damages,  431, 
435,  649. 

Proper  Remedy  for,  see  Election  of  Reme- 
dies, 5. 

Right  to  Compensation  for,  see  Eminent 
Domain,  359. 

Requiring  Company  to  Drain  Water  Ac- 
cumulating on  Right  of  Way,  see 
Eminent  Domain,  248. 

Liability  for  Consequential  Injuries,  see 
Eminent  Domain.  348,  349. 

Evidence  as  to,  see  Evidence,  1899,  1907. 

Limitation  of  Action  as  to,  see  Limitation 
of  Actions,  49-51,  140,  141. 

Release  of  Damage  from,  see  Release,  9,  10. 

Contributory  Negligence  as  to  Overflow,  see 
Negligence,  244. 

Embankment  as  Nuisance,  see  Nuisances, 
31. 

Liability  for  Continuing  Obstruction  as 
Nuisance,  see  Nuisances,  108,  109. 

Allegation  as  to,  see  Pleading,  354,  355,  600. 

Obstruction  of  Navigable  Water,  see 
Waters,  159,  160. 

See  also  Waters,  277,  278. 

344.  A  railroad  company  in  bridging  a 
stream  must  provide  a  sufficient  vi^aterway 
for  the  passage  of  the  water,  including  the 
superabundant  water  which  flows  into  and 
down  the  stream  in  times  of  ordinarv  floods. 
Cairo,  V.  &  C.  R.  Co.  v.  Brevoort,  "^62  Fed. 
129,  25:  527 

345.  Failure  of  a  railroad  company  to 
make  culverts  in  an  embankment  construct- 
ed by  it  for  its  roadbed,  on  lands  subject 
to  overiiow  from  a  stream,  of  sufficient  size 
to  permit  the  water  behind  the  embank- 
ment to  rise  and  fall  as  fast  as  the  stream 
does,  is  negligent  and  unskilful  construc- 
tion, making  the  company  liable  in  dam- 
ages for  resulting  injury.  L'hl  v.  Ohio  River 
R.  Co.  56  W.  Va.  494,  49  S.  E.  378,      68:  138 

346.  A  railroad  company  cannot  con- 
struct solid  embankments  across  flats,  ad- 
jacent to  a  river  in  such  a  manner  as  to 
cast  the  flood  water  of  the  river  back  upon 
the  land  of  upper  riparian  owners  to  its 
injury.  Fordham  v.  Northern  P.  R.  Co.  30 
Mont.  421,  76  Pac.  1040,  66:  .556 

347.  A  railroad  company  in  constructing 
its  roadbed  over  a  ravine  or  draw  through 
which  the  surface  water  of  the  surrounding 
territory  flows  in  times  of  flood  or  melting 
snows  in  such  quantities  as  to  cut  a  chan- 
nel should  provide  for  the  discharge  of  such 
water  as  naturally  flows  therein;  and  if 
its  roadbed  is  so  constructed  as  to  dam  the 
water  and  flow  it  back  over  the  ])remiwes 
of  an  adjoining  proprietor,  or  to  discliarge 
the  accumulated  water  in  unusual  quanti- 
ties  upon   the    land   of   those   adjoining,   it 


will  be  liable  for  the  damages  occasioned 
thereby.  Chicago,  R.  I.  &  P.  R.  Co.  v.  Shaw,. 
63  Neb.  380.  88  N.  W.  508.  56:  341 

348.  Tlie  fact  that  overflows  of  surface 
water  and  water  from  a  river  and  streams 
upon  low  land  are  somewhat  deepened  and 
somewhat  more  prolonged  when  they  occur, 
on  account  of  the  construction  of  a  rail- 
road embankment,  with  large  and  numer- 
ous trestles  to  provide  for  the  passage  of 
water,  does  not  make  the  railroad  company 
liable  where  there  is  nothing  to  show  that 
trestles  in  lieu  of  the  embankment  would 
be  as  economical  or  make  as  safe  and 
proper  a  roadwav.  Yazoo  &  M.  V.  R.  Co.  v. 
Davis,  73  Miss.  678,  19  So.  487,  32:  262. 

349.  A  railroad  company  is  liable  for 
damages  caused  by  an  embankment  for  its 
track  along  the  margin  of  a  river  the  ac- 
cumulated waters  of  which,  in  times  of 
flood,  had  pre^nously  escaped  on  that  side, 
but  which,  because  of  the  embankment, 
overflowed  the  opposite  side  more  than  it 
had  done  before,  and  injvued  land  there 
situated.  O'Connell  v.  East  Tennessee,  V., 
&  G.  R.  Co.  87  Ga.  246,  13  S.  E.  489, 

13:  394 

350.  The  mere  fact  that  water  on  land 
overflowed  in  an  extraordinary  flood  was- 
somewhat  deeper,  remained  longer,  and 
flowed  with  stronger  current  than  it  would 
have  done  except  for  a  railroad  embank- 
ment, does  not  show  any  injury  by  reasonr 
of  the  embankment,  where  the  crops  must 
have  been  covered  with  water  long  before 
any  water  was  diverted  thereto  by  the  em- 
bankment. Kansas  Citv,  M.  &  B.  R.  Co.  v. 
Smith,  72  Miss.  677,  17  So.. 78,  27:  762" 

351.  The  right  to  erect  great  railroad  em- 
bankments may  be  necessarily  implied  in- 
the  duty  to  provide  suitable  and  safe  road- 
ways, so  that  when  done  with  due  regard  to- 
the  rights  of  owners  of  adjacent  and  proxi- 
mate lands  any  necessary  and  consequent 
injury  to  such  lands  must  be  borne  by  the 
owners.  Id^ 

352.  A  railroad  company-  may,  like  any 
other  proprietor,  protect  itself  from  the 
flow  of  ordinary  surface  water,  and  will  not 
be  liable  to  an  adjoining  owner  for  so  doing. 
Chicago,  R.  T.  &  P.  R.  Co.  v.  Shaw,  63  Neb. 
380,  88  N.  W.  508,  56:  341 

353.  Railroad  companies  are  not  charged! 
with  the  duty  of  preventing  the  accumula- 
tion of  water  on  their  rights  of  way  by 
Tex.  Rev.  Stat.  1895,  art.  4436,  providing 
that  in  no  case  shall  any  railroad  company 
construct  a  road  bed  without  first  con- 
structing such  necessary  culverts  or  sluice* 
as  the  natural  lay  of  the  land  requires  for 
the  necessarv  drainage  thereof.  Dobbins  v. 
Missouri,  K.'  &  T.  R.  Co.  91  Tex.  60,  41  S. 
W.  62,  38:  57» 

354.  The  easement  of  a  railroad  company 
under  a  deed  conveying  the  same  estate 
which  could  have  been  acquired  under  con- 
demnation proceedings  prevents  the  con- 
struction by  tlie  owner  of  the  fee  of  levees 
on  a  river  bank,  which  would  change  the 
natural  condition  of  a  river  over  which  the 
road  runs,  in  time  of  ordinary  floods,  there- 
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by  causing  injury  to  the  railroad  approach 
and  track,  or  rendering  the  company  liable 
lor  injuriei5  to  other  persons  by  water  im- 
peded bv  tlio  bridge.  Cairo,  V.  &  C  R.  Co. 
V.  Brevoort,  62  Fed.  12!).  25:  527 

355.  The  fact  that  ditches  are  properly 
and  skilfully  constructed  for  railroad  pur- 
poses will  not  relieve  the  railroad  company 
from  liability  if  they  are  so  constructed  as 
to  unnecessarily  and  negligently  injure  an 
adjoining  proprietor  by  causing  the  collec- 
tion of  surface  waters  upon  hi^  land.  Fre- 
mont, E.  &  M.  V.  R.  Co.  V.  HarHn,  50  Neb. 
698,  70  N.  W.  263,  36:  417 

356.  A  railroad  company  is  liable  for  the 
diversion  of  surface  water  by  ditches  along 
its  right  of  way  in  the  same  cases  where 
an  individual  would  be  liable  therefor,  al- 
though the  legislature  has  authorized  the 
construction  of  the  road,  and  the  work 
which  causes  the  diversion  is  necessary  and 
is  skilfully  and  carefully  performed,  and 
although  there  is  no  constitutional  pro- 
vision against  taking  private  property  for 
public  use  without  just  compensation. 
Staton  A^  Norfolk  &  C.  R.  Co.  Ill  X.  C.  278, 
16  S.  E.  181,  17:  838 

357.  A  railroad  companj'  which,  for  the 
purpose  of  properly  constructing  its  road- 
bed, takes  earth  from  one  part  of  its  prem- 
ises and  uses  it  upon  the  roadbed,  thus  leav- 
ing an  excavation  or  ditch  on  each  side  of 
it  for  a  number  of  miles  through  low  and 
wet  land,  with  several  culverts  from  the 
embankment,  in  consequence  of  which  con- 
siderable quantities  of  water  are  carried 
through  the  culverts  and  nm  over  lands  of 
other  persons, — is  not  liable  for  injuries 
occasioned  by  such  surface  water,  although 
except  for  such  ditch  and  culverts  it  would 
not  have  been  thrown  on  such  land.  Jordan 
v.  St.  Paul.  M.  &  :\[.  R.  Co.  42  Minn.  172,  43 
N.  W.  849,  6:573 


III.  Editorial  Notes. 

a.  Powers;  franchises;  duties;  contracts; 
property. 

§  I.  Generally. 

Mandamus  to  compel  railway  company  to 
perform  public  duties  re- 
quired bv  its  charter.  12: 
180.* 

Charter  rights  of;  subject  to  legislative 
control.     9:754.* 

Right  of  foreign  railroad  companies  in 
state.     24:  313. 

Dominion  over  stations  and  grounds.  8: 
753.* 

Compelling  operation  of:  compelling  in- 
creased facilities;  compel- 
ling completion  of  road. 
24:  564. 

Compelling  roads  to  light  their  tracks  in 
city.    41 :  422. 

Injunction  against,  as  nuisances,  in  suit 
by  municipality.     44:  565. 

Prescriptive  right  to  maintain.     53:  900. 


§  2.  Lease;  combinations. 

Lease  as  affecting  liabilities.     7:  344;*     10: 

794.* 
Liability  of  lessor  of  railroad  for  injuries 
caused    bj'    negligence   of 
another     company     using 
the   road   under    a    lease, 
license,  or  other  contract. 
44:  737. 
General  principles  as  to.    44:  737. 
Under  railway  leases.     44:  738. 
The  general  rule.    44:  738. 
Application  to  particular  subjects. 

44:  740. 
Authority    to   lease;    construction. 

44:  741. 
Effect  of  authority.    44:  742. 

Conflict  of  opinion.  44:  742. 
Rule  requiring  special  statu- 
tory exemption.  44:  743. 
Rule  that  general  authority  to 
lease  is  sufficient.  44:  745. 
Necessity  of  entire  control  by 

lessee.    44:  746. 
Limited  to  injuries    in    opera- 
tion of  road.     44:  747. 
Operation  and    charter    duties 
distinguished.      44:  748. 
Under    running   privileges    or   arrange- 
ments.    44:  750. 
Under    contracts    for    construction    or 

otherwise.     44:  752. 
Under  ineffectual  attempt    to    consoli- 
date.     44:  753. 
Occupation    must    be    authorized.     44: 

753. 
Injuries  to  employees.     44:  753. 
Provisions  for  joint  liability.     44:  754. 
Effect  of  lease  or  other  contract  upon 
failure  of   duty  to   fence. 
44:  756. 
Combinations  of;  constitutional  and  statu- 
tory restrictions  upon.    1: 
849.* 
Authority  of  railroads    to    consolidate.     5: 

726.* 
Liability  of  consolidated  company  for  debts 
of     its    predecessor.     23: 
231. 
Restrictions  on  consolidation  of  parallel  or 
competing   railroads.     45 : 
271. 
Against  public  policy.  45:  272. 
Power  of  legislature  to  prevent  consoli- 
dation.    45:  272. 
Statutory     provisions    forbidding    con- 
solidation.    45:  272. 
Permission  to  consolidate.    45:  273. 
Leases.     45:  274.' 

What  are  competing  lines.    45:  274. 
Enforcement  of  law.     45:  275. 
§  3.  Property. 
See  also  infra,  III.  §  8. 
Validity  of  sale  of  real  estate  by  railroad 

corporation.    25:  139. 
Injunction  against  execution  sale  of  prop- 
erty of.     30:  104. 
Right   of  foreign  corporations  to  own  land 
in   state.     24:  326. 
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Effect  of  language  in  grant  specifying  or 
restricting  use  of  prop- 
erty to  railroad  purposes. 
19:  266. 
Applicability  of  mechanic's  lieij  law  to  rail- 
roads. 8:  700.* 
Vendor's  lien  for  purchase  price  of  railroad 

rails.      66:  44. 
Privilege  of  using  street  for  railroad  as  con- 
tract     within       provision 
against  impairing    obliga- 
tion.    50:  143. 
Attachment  or  garnishment  of  foreign  rail- 
road cars.    64:  501. 
Nature  of  railroad,  whether  real  estate  or 
personal  property.    66:  33. 
At  common  law.    66:  34. 
By  statute.     66:  35. 
Franchises.     66:  36. 
Right  of  way.    66:  36, 
Ejectment.    66:40. 
Superstructure.    66:  41. 
In  general.     66:  41. 
When    use    for    railroad    purposes 

ceases.     66:  41. 
Structures  on  mortgaged  premises. 

66:  43. 
When  the  subject    of    a    railroad 

mortgage.     66:  44. 
Vendors'  liens.     66:  44. 
Structures  on  the  lands  of  another 
before  condemnation.     66: 
44. 
Abandoned  roads.     66:  44. 
Entry  by  license.     66:  45. 
Entry  by  trespass.     66:  46. 
Private  roads.     66:  48. 
Rolling  stock.    66:  49. 
Supplies.     66:51. 

For  the  purposes  of  taxation.    15:  298; 
66:  51. 
Generally.    66:  5'2. 
Right  of  way  and  superstructures. 

66:  53. 
Rolling  stock  and  construction  ma- 
terials.    66:  55. 
Rights  in  public  streets.    66:  55. 
The  English  rates.    66:  56. 
Poles  and  wires.     66:  56. 
§  4.  Railroad  mortgage. 
What  property  included  in.   9:  140,*  142.* 
Covering  after-acquired   property.     9:  140,* 

141,*  142.* 
Right  to  income,  rents,  and  earnings  under. 

6:  .566:*  9:  142.* 
Priority  of,  over  other  lines.     9:  143.* 
Effect  of,  on  rails  and  other  permanent  fix- 
tures   annexed    after    ex- 
ecution.    66:  44. 
Foreclosure  of,  necessary  parties.    1 :  334.* 
Jusisdiction   to   order    foreclosure     sale    in 
different  states.     32:  208; 
69:  682. 
Priority  of  certificates   of   indebtedness   is- 
sued by  receiver  in  action 
to  foreclose.     9:  143.* 
§   5.  Taxation;   assessment. 
Nature  of  propertv    for    purpose    of.     15: 

298:    66:  51. 
Effect  of  commerce  clause  of  Federal  Con- 
stitution.    GO:  687. 


Taxation  of  receipts  of  railroad  company. 
57:  64. 

Situs  of  railroad  rolling  stock  for  purposes 
of  taxation.     69:  445. 

Exemption  of  propertv  of,  from  taxation. 
1 :  246.* 

Liability  of  railroad  right  of  way  to  as- 
sessment for  local  im- 
provements.    28:  249. 

b.  Construction  and  operation. 

§  6.  Location;  relocation. 

Prioritv  of  location  of   line.     4:791;*    12: 
■  220.* 

Right  to  relocate  railroad.    36:  510. 

Right  to  change  before  construction  of 

road.     36:  511. 
Statutory  authority.     36:  512. 
Construction    of    statutory    authority. 

36:  513. 
Private  and  contract  rights.    36:  513. 
Compelling  change.     36:  514. 
Provision  for  government  control  of  se- 
lection of  route.     36:  514. 

§  7.  Aid  in  construction. 

Aid  with  public  money.     14:  479. 

Municipal  aid.    5:  726.* 

Statutes  legalizing  invalid  subscriptions  to. 
27 :  696. 

§  8.  Right  of  way;  use  of  street. 

As  to  Acquisition  of  Right  of  Way  by  Exer- 
cise of  Eminent  Domain,  see  Eminent 
Domain,  V. 

As  to  Additional  Burden  upon  Easement, 
and  Injury  to  Property  Abutting  on 
Highway,  see  Eminent  Domain,  V.,  §  19. 

Right  of  way;  defined.     4:  275.* 

How  obtained;  nature  of.     1:  215.* 

Grant  of  right  of  way.    2:  281;*  8^180.* 

Transfer  of  right  of  way.    3:  176.* 

Right  of  way  for  lateral  and  spur  tracks. 
4:276.*, 

Location  across  land  bv  license  of  owner. 
4:  791.* 

Right  to  use  street  for  railroad.  1:  503;* 
2:  59,*  255;*  5:  371.* 

Improper  use  of  street  by  railroad.    6:  254.* 

Obstruction  of  street  by.     14:  558. 

Municipal  control  over  public  nuisances  up- 
on public  streets  and 
highways  created  by  rail- 
roads and  other  electrical 
companies.      39:  609. 

Municipal  power  to  impose  conditions  when 
giving  consent  to  railway 
in  street.     36:  33. 

Privilege  of  using  street  as  a  contract  with- 
in constitutional  pro- 
vision against  impairing 
obligation  of  contracts. 
50:  143. 

Right  to  transfer  or  mortgage  privilege  to 
use  street  for  quasi- 
public  purpose.     47:  87. 

Power  of  municipal  corporation  to  compel 
change  of  grade  of  rail- 
way in  street.     70:  850. 

§  9.  Injury  to  property;   interference  with 
right.s  of  others. 

Injury  to  abutting  lands  by  railroad  con- 
struction.     3:  565.* 
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Injuries  to  land  from  blasting  in  course  of 
railway  construction.  17: 
221. 

Railroad  bridge  over  navigable  stream.  2: 
542.* 

Right  of  railroad  company  to  cut  off  access 
by  owner  of  upland  to 
navigable  water.  40 : 
593. 

Obstruction  of  waters  of  stream  by  rail- 
road bridge.     59:  863. 

Emission  of  smoke,  soot,  cinders,  and  coal 
dust  as  a  nyisance.  9: 
712.* 

Statutory  authority  to  commit  nuisance  by 
construction  or  operation 
of.     70:585. 

§  lo.  Rights  and  duties  as  to  crossings. 

As  to  Injuries  by  Trains  at  Crossings,  see 
infra.  III.  §  16. 

Power  to  open  highway  crossing.     7:  121.* 

Liability  for  obstructing  highway  crossings. 
18:  154. 

Liability   for   cost   of    changing    grade    of 

street     to      prevent      the 

crossing  of  a   railroad   at 

grade.     26:  92. 

Liability     of    railroad     company.     26: 

93. 
Effect  of  charter  provisions.     26:  93. 
Distribution   of  liability.     26:  94. 
Delegation   of   authority   to   apportion 

liability.     26:  94. 
Contracts.     26:  95. 
Special  assessment.    26:  95. 
Statutes     prohibiting    grade    crossings. 
26:  95. 

Compensation  for  crossing  by  highway.  7: 
122.* 

Right  of  railroad  company  to  compensation 
for  laying  street  railway 
across  its  track  on  a 
street     crossing.     29:  485. 

Duty  as  to  cattle  guards.    5:  813.* 

%  11.  Liabilities,  generally. 

Under  statute  to  prevent  accidents  on.  13: 
185.* 

Strict  construction  of  statutes  fixing  a  new 
liability  upon  railroad 
companies  in  derogation 
of  common-law  liability. 
10:  840.* 

For  accident  caused  by  wrongful  act  of 
stranger.     22:  306. 

For  injuries  on  turntable.     14:  781. 

For  act  of  independent  contractor.  9:  604;* 
14:  828. 

Admissibility  of  declarations  of  agents  of, 
as   res  gestae.     19:  745. 

For  injuries  to  servants  of  other  persons. 
46:  56. 

Liability  of  railroad  to  servants  of  persons 
upon  whose  premises  it 
operates  a  spur  track.  46: 
100.  . 

Sufficiency  of  general  allegations  of  negli- 
gence of.     59:  222. 

Liability  of  receiver  for  personal  injuries  or 
death  caused  by  operation 
of  road.    15:  262. 


Authority  of  agent  or  other  representative 
of  railroad  company  to 
employ  medical  services 
for  employee  or  other 
third  person.  20:  695. 
§12.  Fences;  gates. 
Duty  to  fence  track.     5:  737;*  8:  135;*  11: 

426;*   12:  180.* 
Mandamus  to  compel  company  to  construct 

fences.     12:  181.* 
On  depot  grounds.    5:  737.* 
Obligation  of  railroad  company  to  employ- 
ees as  to    fencing    track. 
25:  320. 
Statutory  duty  to  fence.    25:  320. 
Liability  in  absence    of    statute.     25: 
322. 
Duty  to  keep  gates  in  railroad  fence  closed. 
49:  62.5. 
In  general.     49:  625. 
General  rules;  upon  whom  duty  rests. 
49:  625. 
Conflict  of  authority.     49:  625. 
Rule  placing  duty  on  the  company. 

49:  625. 
Rule     placing     duty    on    adjacent 
owner.     49:  626. 
Duty  as  affected  by  question  as  to  who 
opened  the  gate.     49:  629. 
Generally.     49:  629. 
Rule  when  opened  by  railroad  com- 
pany.    49:  629. 
Rule     when     opened    by    adjacent 

owner.     49 :  630. 
Rule    when    opened    by    stranger. 

49:  632. 
Rule  when  opened  through  defect- 
ive construction  or  fasten- 
ings.    49:  633. 
Duty  as  affected  by  ownership  of  stock. 
49:  633. 
Stock  of  adjacent  qwner.     49:  633. 
Stock  of  tenant    or    licensee.    49: 

634. 
Stock  of  third  persons.     49:  634. 
Diligence  required  to  keep  gates  closed. 

49:  636. 
Necessity  of  affirmative  proof  of  negli- 
gence.    49:  638. 
What    crossings   are    within   the    stat- 
utory rule.     49:  639. 
§  13.  Fires. 

Set  out  by  sparks  from  locomotive;  liabil- 
ity for  damages.     1:  625;* 
3:^639;*  9:750,*  824;*  11: 
507.* 
Negligence  of  company  in  not  keeping  track 
clear  of  combustibles.     5: 
591.* 
Right   of   railroad   company  to   bum   com- 
bustibles on  right  of  way. 
11:  506.* 
Degree  of  care  required.     11:  506.* 
Liability  for  negligence.     11:507.* 
Liability  of  railroad  for  setting  fires  which 
spread  to  property  of  oth- 
ers.    21 :  262. 
Presumption    as    to    negligence   in    case    of 

railway  fires.     15:  40. 
Constitutionality  of  statute  imposing  abso- 
lute liability  for.    25:  16L 
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Right  to  interest  on  sum  allowed  as  dam- 
ages from  railway  fires. 
18:  449. 

§  14.  Duty  to  maintain  lookout  on  railroad 
train. 

Failure  to  maintain  a  lookout  at  crossings. 
25:  287. 

Lookout  for  persons  on  track,  generally.  25: 
287. 
Party  on  track  in  city.    25:  288. 
Trespassers.    25:  289. 
Employee  on  track.     25:  290. 
Injuries  to  passenger.    25:  290. 
Stock.     25:  291. 

Application  of  last  clear  chance  in  case  of 
omission  of  duty  to  keep 
a   lookout.     55:  418. 

§  15.  Speed. 

Rate  of  speed  in  populous  district.    3:  683.* 

Municipal  regulations  of  rate  of  speed  of 
railroad     trains.     4:  776.* 

Duty  to  slacken  speed  at  railroad  crossing. 
7:  317.* 

Negligence  in  crossing  street  at  high  rate 
of    speed.      3:  594.* 

Operating  train  at  high  rate  of  speed  as 
negligence.  9:  160;*  11: 
434.* 

§  16.  Injuries  by  trains  at  crossing. 

Duty  of  railroad  to  travelers  on  highway. 
9:  157.* 

Vigilance  required  of  railroad  company  at 
highway  crossing.  3:  745.* 

Duty  to  supply  flagmen  and  gates  at  cross- 
ings.    3:  594.* 

Duty  to  slacken  speed  at  railroad  crossing. 
7:  317.* 

Negligence  in  crossing  a  street  at  high  rate 
of  speed.     3:  594.* 

Duty  of  engineer  to  avert  accident  after  dis- 
covering peril  of  person  at 
crossing.    3:  595.* 

Dutv  of  engineer  when  person  seen  crossing 
railroad     track.      3:  683.* 

Negligence  of  railroad  company  in  respect 
to  flying  switches  or  de- 
tached cars  moving  by 
their  own  momentum. 
18:  63. 
Contributory  negligence.     18:  65. 

Injury  to  bicyclists  at  crossing.    47:  301. 

License  or  invitation  to  cross.     13:  634.* 

Duty  to  give  warning  on  approaching  cross- 
ings. 7:316;*  9:158;* 
11:  385.* 

At  what  railway  crossings  signals  of 
trains  are  required.  16: 
119. 

For   whose   benefit   signals   by  approaching 
trains     are     required     by 
statute   at   railway  cross- 
ings.    17:  254. 
Persons  on  traolc,  but  not  in  highway. 

17:  2.14. 
Persons    or    animals    in    higliway.     17: 
25.1. 

Giving  the  statutory  signals  as  the  measure 
of     trainmen's     duty     at 
highway      crossings.      15: 
420. 
Neglect  to  give  signals.     15:  427. 


Neglect  to  exercise  due  care.     15:  428. 

Instances.     15:  428. 

Apparent  exceptions   to   the   first    rule. 

15:  428. 
Province  of  jury.     15:  429. 

Liability  for  failure  to  give  statutory  sig- 
nals when  they  would  not 
have  prevented  the  injury. 
21 :  723. 

Contributory  negligence  at  crossing;  duty 
to  stop,  look,  and  listen. 
7:  316;*  9:  161,*  163;*  11: 
385.* 

Negligence  in  passing  between  or  under 
cars.     13:  634.* 

Concurrent  duties  of  traveler  and  railroad 
company  at  highway 
crossings.     3:  743.* 

Negligence  of  drivers  of  teams  at  crossing. 
3:  744.* 

§17.  Injuries  to  animals. 

Duty  to  keep  lookout  for  stock  on  track. 
11:  460;*  25:291. 

Duty  of  company  to  adopt  necessary  pre- 
cautions.    1 :  448.* 

Presumption  of  negligence  from  injury  to 
livestock  by  railway 
train.     15:  39. 

Constitutionality  of  statute  imposing  abso- 
lute liability  for  injury 
to   animals.     25:  162. 

Liability  for  killing  dogs.     37:  659. 

When  injury  to  livestock  is  done  "by"  or 
"caused  by"  railroad 
train  or  engine,  within  the 
meaning  of  statutes  on 
that  subject.     14:  841. 

Liability  for  cattle  killed  or  injured  owing 
to  failure  to  fence  track. 
8:  135.* 

Liability  of  railroad  under  Missouri  statute 
for    cattle    killed    or    in- 
jured.    11:426.* 
When  animal  not  actually  struck.     11: 
427.* 

Effect  of  contributory  negligence  of  stock 
owner.     1 :  449,*  450.* 

Obligation  of  owner  to  keep  stock  confined. 
1 :  450.* 

When  animals  trespassing.     1 :  449.* 

Evidence  sufficient  to  fix  liability.    11:  428.* 

Right  to  interest  on  damages  allowed  for 
injuries  to  stock  by  pass- 
ing train.     18:  450. 

§18.  Injury  to  persons  on  track. 

Duty  to  keep  lookout  for.     25:  287. 

Duty  to  avoid  injury  to  persons  in  helpless 
position  on  track.  69: 
523. 

Duty  as  to  inebriates.     10:  139.* 

Implied  license  to  go  upon  railroad  track. 
13:  634.     . 

Right  of  railroad  to  keep  trespassers  from 
track  or  right  of  way.  66: 
587. 

Dutv  to  avoid  injurv  to  trespassers.  0: 
242;'*  10:  139;*  11:  385;* 
13:  248.* 

Duty  to  keep  lookout  for  trespassers.  25: 
289. 
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"When  contributory  negligence  of  person  on 
track  will  not  defeat  re- 
covery.    11:  386.* 

Application  of  doctrine  of  last  clear 
chance  in  case  of  tres- 
passers or  others  injured 
upon  railroad  track.  55: 
418. 
"Care  required  of  railroad  companies  to  pre- 
vent injuring  small  chil- 
dren upon  the  track.  25: 
784. 

Duty  of  railroads  to  fence  against  chil- 
dren.     25:  7^. 

Duty  to  discover  child   on    track.     25: 
784. 

Lookout  for  children.    25:  786. 

Negligence  after  discovery.     25:  787. 

Failure  to  give  signal.     25:  788. 

Speed.     25:  789. 

In  city.     25:  790. 

Foot  caught.     25 :  790. 

Sudden  appearance  of  child.  25:  791. 

Projecting  timber  on  car.     25:  791. 

Gross  negligence.    25:  791. 
$19.  Criminal  offenses. 
Instigation   to   offense   of  obstructing  rail- 
road track.     25:  345. 
■Criminal  liability  of  children  for  obstruct- 
ing   railway    track,     36: 
208. 
Homicide  by  derailing  railway    train.     63: 

378. 
■Homicide  resulting  from  negligent  manage- 
ment of  railways,  locomo- 
tives, etc.  61:  281. 


RAIN. 

Preventing    Performance    of    Contract,    see 
Contracts,  664. 


RAISED  NOTE. 

See  Alteration  of  Instruments,  II. 


RANSOM. 
Editorial  Notes. 


Of  vessel  captured  by  pirates;  jurisdiction 
of  admiralty  over  suit  as 
to.     66:207. 


RAPE. 

Improper  Cross-Examination  on  Trial  for, 
see  Appeal  and  Error,  1092. 

Assault  with  Intent  to  Commit  on  Pas- 
senger, see  Carriers,  173. 

By  Convict,  Liability  of  Custodian  for,  see 
Convicts,  4. 

Evidence  of  Criminal  Intimacy  with  Prose- 
cutrix, see  Evidence,  1599,  1600. 


Proof  of  Complaints  bv  Prosecutrix,  see 
Evidence,   1601,   1602, 

By  Means  of  Sham  Marriage,  Evidence  as 
to,  see  Evidence,  1955. 

Evidence  of  Other  Crimes,  see  Evidence, 
1998-2000. 

Of  Daughter  as  Provocation  for  Homicide, 
see  Homicide,  26,  27. 

Indictment  for,  see  Indictment,  etc.,  112. 

Proximate  Cause  of  Injury  by,  see  Proxi- 
mate. Cause,  135. 

Cross-Examination  of  Witness  on  Trial 
for,  see  Witnesses,  106. 

1.  Rape  is  committed  by  procuring  the 
woman's  consent  to  the  intercourse  by 
means  of  a  sham  marriage,  under  statutes 
defining  rape  as  carnal  knowledge  of  a 
woman  without  her  consent,  obtained  by 
force,  fraud,  etc.,  and  providing  that  the 
fraud  must  consist  in  the  use  of  some  strat- 
agem by  which  the  woman  is  induced  to  be- 
lieve the  offender  is  her  husband.  Lee  v. 
State,  44  Tex.  Crim.  Rep.  354,  72  S.  W. 
1005,  61:904 
Capacity  to  commit. 

2.  A  boy  under  fourteen  j'ears  of  age  is 
conclusively  presumed  to  be  incapable  of 
committing  the  crime  of  rape.  Foster  v. 
Com.  96  Va.  306,  31  S.  E.  503,  42:  589 
Penetration. 

3.  Complete  penetration  is  not  necessary 
to  sustain  a  conviction  for  rape.  Kenney  v. 
State    (Tex.    Crim,   App.)    79    S.    W.    817, 

65:  316 
By  husband. 

Effect  of  Acquittal  of  Co-Indictee,  see 
Criminal  Law,  55. 

4.  A  husband  cannot  himself  be  guilty  of 
an  actual  rape  upon  his  wife,  on  account  of 
the  matrimonial  consent  which  she  has 
given,  and  which  she  cannot  retract.  State 
V.  Haines,  51  La.  Ann.  731,  25  So,  372, 

44:  837 

5.  A  husband  may  be  guilty  of  an  as- 
sault with  intent  to  commit  rape  upon  his 
wife,  where  by  threats  of  death  he  com- 
pels another  man  to  attempt  to  ravish  her. 
State  V,  Dowell,  106  N.  C,  722,  II  S,  E,  525, 

8:297 
With  female  under  age  of  consent. 
Cruel    and   Unusual     Punishment     for,    see 

Criminal  Law,   198. 
Evidence  as  to,  see  Evidence,  2125, 
New    Trial    in    Prosecution    for,    see    New 

Trial,  5,  .57, 
Competency   of  Defendant's  Wife   as  Wit- 
ness, see  Witnesses,  36, 

6.  Lack  of  knowledge  or  of  good  reason 
to  believe  that  a  girl  is  under  sixteen  years 
of  age  is  no  defense  under  Mass.  Stat.  1893, 
chap.  466,  providing  the  penalty  of  im- 
prisonment for  life  in  case  of  criminal  inti- 
macv  with  such  a  person.  Com.  v.  Murphv, 
165  Mass.  66,  42  N.  E.  504,  30:  734 

7.  That  the  act  was  accomplished  by 
force  will  not  prevent  a  conviction  under 
a  statute  making  it  a  felony  to  have  carnal 
intercourse  witli  an  unmarried  female  of 
previously  chaste  character  between  the 
ages  of  fourteen  and  eighteen  years.    State 
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V.  Hamey,  168  Mo.  167,  65  S.  W.  946, 

57:  846 
Civil  liability. 

8.  A  minor  child  has  no  right  of  action 
against  her  father  to  recover  damages  for 
a  rape  committed  by  him  upon  her.  Roller 
V.  Roller,  37  Wash.  242,  79  Pac.  788,   68:  893 

Editorial  Notes. 

Defined.     8:  297.* 

Necessity  of  force  and  resistance.     8:  297.* 

Liability  of  infant  for.    36:  203,  208. 

Aiders  and  abetters  "^ulty  as  criminals. 
8:  297.* 

What  intoxication  will  excuse.     36:  479. 

Cruel  and  unusual  punishment  for.    35:  576. 

Necessity  of  instruction  as  to  law  on 
circumstantial  evidence 
on  prosecution  for.  69: 
204. 

Evidence  of  other  crimes  in  prosecution  for. 
62:  314,  322. 

Admissibility  of  declarations  of  infant  too 
young  to  be  sworn  as  a 
witness  at  the  trial.  65: 
316. 

Admissibility  of  declarations  by  prose- 
cutrix as  res  gestae.  19: 
744. 


RAPID    TRANSIT    COMMISSIONERS. 

Conclusiveness  of  Decision  of,  see  Judgment, 
230. 


RATES. 

Of  Carriers,  see  Carriers,  IT.  b,  5;  HI.  c; 
rV.  §  5;  Conspiracy,  178-183;  Consti- 
tutional Law,  741-745;  Statutes,  302, 
303. 

For  Gas.  see  Equity,  66;  Gas.  III.;  Parties, 
28,  29. 

For  Insurance,  see  Conspiracy,  II.  e;  In- 
surance, 183. 

For  Telephone  Service,  see  Telephones,  9, 
10,  19-24. 

For  Water,  see  Waters,  III.  b,  3. 

Admissibility  of,  to  Show  Value  of  Water 
Company's  Plant,  see  Evidence,  1847. 

Of  Interest,  see  Interest,  II.  b. 

Power  of  Legislature  to  Regulate,  see  Con- 
stitutional Law,  736-745,  1016,  1143- 
1148. 

Review  by  Courts  of  Legislative  Decision  as 
to,  see  Courts,  176-180. 

Estoppel  by  Contract  to  Claim  Full  Rates, 
see  Estoppel,  77. 

Burden  of  Proof  as  to,  see  Evidence,  751, 
7.-)2. 

Discrimination   in,  see   Telegraphs,   12-14. 

Editorial    Notes. 
Legislative  power  to  fix.     33:  177. 


RATIFICATION. 

Of  Unauthorized  Act  of  Attorney  in  Bring- 
ing Attachment  Suit,  see  Attachment^ 
45. 

Of  Receipt  of  Check  from  Drawer,  see- 
Banks,  127. 

Of  Forged  Signature  to  Note,  see  Bills  and 
Notes,  297. 

Of  Town  Bond,  see  Bonds,  165. 

Of  Arrest  by  Street  Railway  Superintend- 
ent, see  Carriers,  190. 

Of  Illegal  Contract,  see  Contracts,  III.  f. 

Of  Unauthorized  Act  of  Corporate  Man- 
ager, see  Evidence,  2317. 

Of  Antenuptial  Contract,  see  Husband  and. 
Wife,  163. 

Of  Married  Woman's  Contract,  see  Hus- 
band and  Wife,  26,  33. 

Of  Defective  Acknowledgment,  see  Husband' 
and  Wife,  139. 

Of  Infant's  Contract,  see  Infants,  I.  d,  2,, 
6. 

Of  Insurance  Agent's  Acts,  see  Insurance,. 
783,  787. 

Of  Servant's  Acts,  see  Master  and  Servant, 
19. 

Of  Void  Foreclosure  Sale,  see  Mortgage,. 
199. 

Of  Corporate  Action,  see  Municipal  Cor- 
porations, 388. 

Of  Ordinance,  see  Municipal  Corporations,. 
131,  132. 

Of  Contract  with  City,  see  Municipal  Cor- 
porations, 300-307,  342. 

Of  Election  as  Declared  by  Presiding  Of- 
ficer, see   Parliamentary  Law,  12. 

Of  Altered  Note,  see  Pleading,  291. 

Of  Agent's  Acts,  see  Principal  and  Agent,. 
IL  d;  IIL  §  5. 

Of  Contract  by  School  Board,  see  Schools, 
93-95. 

Of  Sale  by  Trustee,  see  Trusts,  144. 

By  Depositor  of  Forged  Checks,  see  Banks,. 
153. 

By  Corporation,  see  Corporations,  IV.  d,  4. 

By  County,  see  CoTinties,  32. 

By  Legatees,  see  Estoppel,  282. 

By  Wife,  of  Husband's  Contract,  see  Hus- 
band and  Wife,  50,  51. 

By  Surety,  see  Principal  and  Surety,  1. 

Consideration  for,  see  Bills  and  Notes.  45. 

Effect  on  Liability  for  Exemplary  Dam- 
ages, see  Damages,  63. 

Estoppel  by.  see  Estoppel,  120,  125,  162. 

Agent's  Authority  as  to,  see  Principal  and 
Agent.  64. 

Question  for  Jury  as  to,  see  Trial,  227, 
228. 

An  act  which  may  be  authorized  or  con- 
sented to  in  limine  may  be  effectually  rati- 
fied after  it  has  been  performed.  Montgom- 
erv  V.  Crosthwait,  90  Ala.  553,  8  So.  498, 

12:  140* 
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Editorial   Notes. 
As  water  courses.     15:  630. 
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READING. 

Of  Bill  before  Passage,  see  Statutes.  2,  15- 
17,  130,  134. 


REAL  ESTATE  AGENT. 

See  Brokers,  II. 


REAL  PROPERTY. 


L    Estates  in  General;  Limitations  and 
Validity. 

a.  In   General;   Conditions;   Determi- 

nable Fee. 

1.  In  General. 

2.  Conditions  Subsequent. 

3.  Qualified,  Defeasible  or  Condi- 

tional Fee. 

b.  Rule    in    Shelley's    Case;    Estate 

Tail. 

c.  Remainders;  Reversion;  Vested  In- 

terests. 
IL  Records  of  Title. 

a.  In  General ;  What  May  Be  Record- 

ed. 

b.  Requisites  and  Sufficiency  of  Rec- 

cord. 

c.  Necessity  of  Recording;   Effect  of 

Failure;  Reliance  upon  Records. 

d.  As  Notice;  Effect  of  Recording. 
III.  Editorial  Notes. 

Statute  Perfecting  Title,  see  Acknowledg- 
ment, IV. 

Ownership  by  Aliens,  see  Aliens.  III. 

Boundaries  of  Land  Convejed,  see  Bounda- 
aries,  II. 

Conflict  of  Laws  as  to  Conveyance  of,  by 
Committee  of  Lunatic,  see  Conflict  of 
Laws,  281. 

Constitutionality  of  Statute  making  Adjudi- 
cation of  Title  Conclusive,  see  Constitu- 
tional Law,  924. 

Oral  Contracts  as  to,  see  Contracts,  I.  e. 

Part  Performance  of  Oral  Contract  Relating 
to,  see  Contracts,  I.  e,  6,  6. 

Construction  of  Contract  for  Transfer  of, 
see  Contracts,  II.  d,  2,  o. 

Validity  of  Contract  for  Purchase  of,  by  Re- 
ligious Corporation,  see  Corporations, 
139. 

Power  of  Corporation  to  Hold,  see  Corpora- 
tions, IV.  e. 

Jurisdiction  of  Action  Affecting  Generally, 
see  Courts,  I.  b,  3. 

Jurisdiction  in  Matters  Affecting  Title  to, 
see  Courts,  II.  a,  4. 

Jurisdiction  of  Equity  as  to,  see  Equity, 
46-48. 

Covenants  as  to,  see  Covenant. 

Punitive  Damages  for  Injury  to,  see  Dam- 
ages, 57,  58. 

Measure  of  Damages  for  Injuries  to,  see 
Damages,  III.  k,  1. 

Damages  for  Fraud  in  Sale  of,  see  Damages, 
259-264. 


Measure  of  Damages  on  Contract  Relating 
to,  see  Damages,  II.  a,  3. 

Dedication  of,  see  Dedication. 

Deeds  of,  see  Deeds. 

Creditors  P'ollowing  Decedent's  Lands,  see 
Descent  and  Distribution,  64. 

Estoppel  as  to.  Generally,  see  Estoppel,  11. 
b;  in.  g. 

Estoppel  of  Grantor  to  Rely  on  After-Ac- 
quired' Title,  see  Estoppel,  54-61. 

Presumption  of  Ownership  from  Possession,, 
see  Evidence,  724. 

Opinion  as  to  Value  of,  see  Evidence,  1337- 
1346,  1348-1350. 

Evidence  as  to  Value  of,  see  Evidence,  1833- 
1848. 

Evidence  of  Damages  to,  see  Evidence,  1870- 
1873. 

Sufliciency  of  Proof  of  Rights  in,  see  Evi- 
dence, 2275-2277. 

Of  Decedent,  Power  of  Personal  Representa- 
tive as  to,  see  Executors  and  Adminis- 
trators, II,  a,  2,  6. 

Gift  of,  see  Gift,  11,  12. 

Guardian's  Power  to  Sell  or  Mortgage,  see 
Guardian  and  Ward,  10-14. 

Rights  of  Husband  and  Wife  in,  see  Hus- 
band and  Wife,  II. 

Settlement  of  Title  to,  in  Lunacy  Proceed- 
ing, see  Incompetent  Persons,  3. 

Of  Indian,  see  Indians,  II. 

Of  Infant,  see  Infants,  II. 

Injunction  against  Injury  to,  see  Injunction,. 
L  e. 

Conclusiveness  of  Judgment  Affecting,  see 
Judgment,  II.  d,  2. 

Lien  of  Judgment  upon,  see  Judgment,  III. 

Lateral  Support  for,  see  Lateral  Support. 

Slander  of  Title,  see  Libel  and  Slander,  II.  g. 

Doctrine  of  Lis  Pendens,  see  Lis  Pendens. 

Mortgage  on,  see  Mortgage. 

As  to  Parks  and  Squares,  see  Parks  and 
Squares. 

Who  May  Maintain  Action  for  Injury  to, 
see  Parties,  16-18,  20,  21. 

Of  Partnership,  see  Partnership,  IV;  IX.  §§ 
9-14. 

Suspension  of  Alienation  of,  see  Perpetu- 
ities. 

Church  Pew  as,  see  Pews,  3. 

Allegation  of  Injury  to,  see  Pleading,  412,^ 
413. 

Averments  as  to  Ownership  or  Title,  see 
Pleading,  II.  g. 

Powers  as  to,  see  Powers. 

Aeent's  Authority  to  Sell,  see  Principal  and 
Agent,  29-31. 

As  to  Public  Grounds,  see  Public  Grounds. 

As  to  Public  Lands,  see  Public  Lands. 

Title  to,  or  Control  of,  by  Religious  Society, 
see  Religious  Societies,  III. 

Specific  Performance  of  Contract  as  to,  see 
Specific  Performance. 

Taxation  of,  see  Taxes. 

As  to  Timber  on,  see  Timber. 

Trust  in,  see  Trusts. 

Rights,  Duties  and  Liabilities  on  Transfer 
of,  sec  Vendor  and  Purchaser. 

Defects  in  Title  to,  see  Vendor  and  Purchas- 
er, I.  c. 
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Venue  of  Action  Relating  to,  see  Venue.  8- 

12. 
Ditches  and  Water  Rights  as,  see  Waters, 

474. 
Devise  of,  see  Wills,  III. 
Conversion  into  Personalty,  see  Wills,  III.  j. 
•Charge  upon,  by  Will,  see  Wills,  III.  k. 


I.  Estates  in  General;  Limitations  and  Va- 
lidity. 

a.  In  General;  Conditions;  Determinable  Fee. 

1.  In  General. 

Particular  Kinds  of  Estate,  see  Cotenancy 
Curtesy;  Dower;  Husband  and  Wife, 
n,  b;  V.  §  10;  Life  Tenants. 

Forfeiture  of  Rights  Excepted,  see  Deeds, 
90. 

Easements  in,  see  Easements. 

For  Editorial  Notes,  see  infra.  III.  §  1. 

1.  A  stipulation  against  the  institution  of 
partition  proceedings,  made  by  cotenants 
who  undertake  to  bind  themselves,  their 
heirs  and  assigns  forever,  not  to  institute 
such  proceedings  without  the  written  con- 
sent of  all  the  parties,  is  void  because  it 
is  an  unreasonable  restraint  upon  the  enjoy- 
ment and  use  of  the  property.  Haeussler 
V.  Missouri  Iron  Co.  110  Mo.  188,  19  S.  W. 
75,  16:  220 

la.  An  estate  in  land  is  the  degree,  quan- 
tity, nature,  or  extent  of  interest  which  a 
person  has  in  it.  Robertson  v.  Vancleave. 
129  Ind.  217,  231,  26  N.  E.  899,  15:  68 

2.  Conditions  Subsequent. 

Condition  in  Deed  as  to.  see  Deeds,  44. 

Distinction  Between  Covenant  and  Condi- 
tion, see  Deeds,  40-43. 

Estoppei  to  Claim  Forfeiture,  see  Estoppel, 
167. 

Pleading  as  to,  see  Pleading,  270. 

Forfeiture  for  Breach  of,  see  Mortgage.  188. 

Forfeiture  of  Right  to  Cut  Timber,  see  Tim- 
ber, 7-10. 

Conditions  in  Wills,  see  Wills.  III.  g,  4. 

For   Editorial  Notes,  see  infra.  III.   §  5. 

2.  If  the  only  reason  for  construing  a 
clause  in  a  deed  to  be  a  condition  subse- 
quent involving  a  forfeiture  of  the  estate  is 
to  be  found  in  the  technical  words  which 
liave  been  used,  such  words  may  be  disre- 
garded, and  the  clause  construed  as  the  cir- 
cumstances and  facts  of  the  particular  case 
seem  to  demand,  and  so  as,  if  possible,  to 
avoid  the  forfeiture.  Post  v.  Weil,  115  X. 
Y.  361.  22  X.  E.  145,  5:  422 

3.  Words  alone  should  not  he  deemed  to 
create  a  condition  subsequent  in  a  deed,  and 
to  be  capable  of  importing  possible  future 
forfeiture  of  estate,  except  where  they  in- 
troduce some  new  clause  the  sense  of  which 


is  not  referable  to  and  in  qualification  of 
some  preceding  clause,  and  whicli  evidences 
some  part  of  the  consideration  for  the  grant 
of  the  property  by  the  imposition  of  an  ob- 
ligation upon  the  grantee.  Id. 

4.  A  provision  requiring  the  erection  of  a 
fence  around  a  cemetery  for  which  land  is 
conveyed  does  not  constitute  a  condition 
subsequent.  Scovill  v.  McMahon,  62  Conn. 
378,  26  Atl.  479,  21 :  58 

5.  It  is  not  essential  to  a  condition  sub- 
sequent in  a  conveyance  of  property,  that 
it  be  created  by  express  words,  or  that 
there  be  any  express  power  in  the  writings 
to  make  re-entry  for  condition  broken,  or 
to  do  anything  eqiiivalent  thereto.  Glocke 
v.    Glocke,    113    Wis.    303,    89    X.    W.    118. 

57 :  458 

6.  An  aged  parent  having  conveyed  all 
his  property  to  his  son  in  consideration  of 
the  latter's  promise  to  support  the  grantor 
for  life,  equity  will  treat  the  conveyance 
as  having  been  made  on  a  condition  subse- 
quent, for  breach  of  which  the  title  to  the 
property  will  revert  to  the  grantor,  whether 
the  contract  calls  for  maintenance  and  sup- 
port generally,  or  for  specific  payments  of 
money,  or  the  delivery  of  property  from 
time  to  time;  and  in  case  of  such  breach 
a  court  of  equity  will  take  jurisdiction  to 
give  the  grantor  a  protective  remedy  by  es- 
tablishing his  status  as  owner  of  the  prop- 
erty and  quieting  his  title  thereto.  Id. 
Validity. 

For  Editorial  Notes,  see  infra,  HI.  §  5. 

7.  A  condition  in  a  deed  made  upon  the 
consideration  of  yearly  payments  during  the 
life  of  the  grantor,  that,  in  default  of  pay- 
ment for  three  consecutive  years,  the  con- 
veyance might  be  revoked  by  repaying  the 
amount  already  paid  and  recording  a  writ- 
ten declaration  revoking  the  deed, — is  not 
opposed  to  public  policy  or  repugnant  to  the 
estate  granted.  Royal  v.  Aultman-Tavlor 
Co.  116  Ind.  424,  19  X.  E.  202,  2:^526 

8.  A  condition  forming  the  consideration 
of  a  grant  of  a  railroad  right  of  way,  that 
a  depot  shall  be  maintained  on  the  land,  is 
not  void  because  contrary  to  public  policy, 
but  failure  to  comply  with  it  will  forfeit 
the  title  of  the  railroad  companv.  Lvman 
V.  Suburban  R.  Co.  190  HI.  320^  60  X.  K. 
515.  52:  645 

9.  On  its  face  a  condition  subsequent 
against  the  sale  of  intoxicating  liquors  is 
valid,  and  it  is  not  necessary,  to  make  it 
prima  facie  valid,  that  the  deed  should  set 
forth  or  recite  facts  "which  may  legally 
justify  the  grantor  in  annexing  such  condi- 
tion to  the  grant.  Sioux  City  &  St.  P.  R. 
Co.  V.  Singer,  49  Minn.  301,  51  N.  W.  905. 

15:  751 

10.  A  condition  subsequent  that  a  convey- 
ance in  fee  shall  be  void  in  case  of  the  hab- 
itual sale  of  intoxicating  liquors  to  be 
drunk  on  the  premises  is  not  repugnant  to 
the  estate  convejed.  and  may  be  lawfully 
annexed  to  a  conveyance.— at  least  if  the 
grantor  has  any  special  and  substantial  in- 
terest in  the  enforcement  of  the  condition. 

Id. 
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Restrictions  as  to  use  of  property. 

Restrictions  on  Use  of  Property  Vjy  Cove- 
nant, see  Covenant,  I.  b.;  II.  b.;  II. 
c,  1. 

:Re3triction8  as  to  Bulidings,  see  Buildings, 
4C,  47;  Deeds,  II. 

Parol  E\'idence  as  to,  see  Evidence,  1207. 

Evidence  as  to  Breach,  see  Evidence,  2185. 

See  also  supra,   9,   10;   infra,  19,  33-35. 

For  Editorial  Notes,  see  infra.  III.  §  5. 

11.  A  conveyance  of  an  estate  in  fee  on 
the  express  condition  that  intoxicating  liq- 
uors shall  never  be  sold  as  a  Jjeverage  to 
be  drunk  on  the  premises,  and  that  if  the 
same  is  so  done  habitually,  with  knowledge 
and  consent  of  the  owner,  the  instrument 
shall  be  void,  makes  a  condition  subsequent. 
Sioux  Citv  &  St.  P.  R.  Co.  v.  Singer,  49 
Minn.  301,'  51  X.  W.  905,  15:  751 

12.  A  condition  subsequent  is  not  made  in 
a  deed  of  land  for  a  highway,  by  the  words, 
"upon  condition  that  the  said  strip  of  land 
shall  be  forever  kept  open  and  used  as  a 
public  highwav,  and  for  no  other  purpose." 
Greene  v.  O'Connor,  18  R.  I.  56,  25  Atl. 
•692,  19:  262 

13.  A  clause  following  the  description  of 
the  premises,  in  a  deed  to  a  municipal  cor- 
poration, its  successors  and"  assigns,  ex- 
pressing a  nominal  consideration,  which 
•says,  "Said  tract  of  land  hereby  conveyed 
to  be  forever  held  and  used  as  a  public 
park,"  without  any  other  provision  stating 
the  purpose  of  the  conveyance,  is  sufficient 
to  show  an  intent  to  limit  or  qualify  or 
attach  a  condition  to  the  grant,  so  that  the 
municipality  does  not  acquire  an  absolute 
title  in  fee.  Flaten  v.  Moorhead,  51  Minn. 
-518,  53  X.  W.  807,  19:  195 

14.  A  conveyance  "for  the  use  of,"  a  coun- 
ty, "in  consideration  of  the  seat  of  justice 
having  been  permanently  established"  at 
that  place,  is  not  on  a  condition  subsequent 
that  the  county  seat  remain  there;  and  no 
reversion  is  worked  by  removal  of  the  coun- 
ty seat.  Sumner  v. 'Darnell,  128  Ind.  38, 
27  X.  E.  162,  13:  173 

15.  A  conveyance  of  lands  to  trustees  for 
a  charitable  use — such  as  the  erection  of  a 
■church — does  not  create  a  conditional  es- 
tate, but  only  a  trust  for  the  charitable  use, 
and  is  not  liable  to  be  defeated  by  nonuser 
or  alienation,  in  the  absence  of  an  express 
condition.  Re  Sellers  Chapel  M.  E.  Church, 
139  Pa.  61,  21  Atl.  145,  11:  282 

16.  A  grant  to  a  religious  society,  with 
the  express  condition  and  limitation  that 
the  premises  shall  not  be  sold  or  conveyed 
or  used  except  for  church  purposes,  does  not 
create  a  condition  for  the  breach  of  which 
the  grantor  may  enter 'as  for  a  forfeiture 
of  the  estate,  but  creates  a  trust  which  may 
■be  enforced  by  a  court  of  equity.  Mills 
V.  Davison  (N.  J.  Err.  &  App.)  54  N.  J. 
Eq.  659,  35  Atl.  1072,  35:  113 

17.  A  condition  subsequent  is  destroyed 
by  a  law  which  makes  its  performance  im- 
lawful.  as  in  the  case  of  land  conveyed  for 
cemetery  purposes  only,  when  its  further 
use  for  such  purposes  is  prohibited  by  law. 


Scovill  v.  McMahon.  62  Conn.  378,  26   Atl. 
479,  21:58 

Performance,  breach,  enforcement. 
See  also  supra,  6,  8,  14-17;   infra,  24-31. 
For  Editorial  Xotes,  see  infra.  III.  §  5. 

18.  The  failure  to  perform  a  condition 
subsequent  contained  in  a  deed  can  be  taken 
advantage  of  only  by  the  grantor,  his  heirs, 
or  devisees.  Boone  v.  Clark,  129  111.  466, 
21  X.  E.  850,  5:  276 

19.  A  condition  inserted  in  deeds  of  vil- 
lage lots  by  the  corporation  owning  the 
tract,  which  provides  for  the  forfeiture  of 
the  lots  in  case  intoxicating  liquor  is  sold 
thereon  within  thirty  years,  will  not  be  en- 
forced where  it  appears  that  the  corporation 
permits  its  secretary  and  business  manager 
to  sell  liquor  as  a  beverage  within  the  vil- 
lage, and  that  the  conditions  were  inserted 
for  the  purpose  of  creating  a  monopoly,  for 
his  benefit,  of  the  business  of  selling  liquor 
therein.  Chippewa  Lumber  Co.  v.  Tremper, 
75  Mich.  36,  42  X.  W.  532,  4:  373 

20.  Where  the  continuance  of  an  estate 
depends  upon  the  performance  of  a  specific 
act  which  is  to  be  done  at  a  fixed  time,  no 
demand  is  necessary,  because  the  party 
bound  has  equal  knowledge  of  the  thing  to 
be  done  and  of  the  time  when  it  is  to  be 
done.  Roval  v.  Aultman-Tavlor  Co.  116  Ind. 
424,  19  X.'E.  202,  '  2:  526 

21.  A  demand  of  each  annual  payment  on 
the  day  it  becomes  due  is  not  necessary  in 
order  to  make  a  forfeiture  of  an  estate  in 
accordance  with  a  condition  in  the  deed  cre- 
ating it,  which  provides  that  it  may  he  for- 
feited by  recording  a  written  revocation, 
and  repaying  the  amounts  received,  in  de- 
fault of  three  consecutive  annual  payments. 

Id. 

22.  If  a  railway  corporation  takes  posses- 
sion of  land  for  a  private  purpose,  its  right 
to  do  so  resting  in  a  grant  by  the  owner 
thereof,  and  it  subsequently  loses  that  right 
by  forfeiture  to  such  owair,  it  cannot  there- 
after defy  such  owner,  and  continue  to  en- 
joy his  property,  because  it  might  success- 
fully proceed  in  good  faith  to  acquire  it 
for  a  public  purpose.  Magiimis  v.  Knick- 
erbocker Ice  Co.  112  Wis.  385,  88  X.  W. 
300,  69:  833 

23.  Eight  years  compliance  with  a  condi- 
tion constituting  the  consideration  for  a 
grant  of  a  right  of  way  for  a  railroad,  that 
a  depot  shall  be  maintained  on  the  land,  is 
not  sufficient  to  vest  an  absolute  title  in  the 
company  free  from  the  condition,  where  the 
parties  contemplated  that  the  company 
should  enjoy  the  use  of  the  land  only  so 
long  as  it  should  be  used  for  the  specified 
purpose  and  no  longer.  Lvman  v.  Subur- 
ban R.  Co.  190  111.  320,  60  X'.  E.  515,  52:  645 
Re-entry. 

See  also  supra.  5,  16.  17. 

For  Editorial  X'otes,  see  infra,  III.  §  5. 

24.  A  condition  subsequent  in  a  convey- 
ance of  land,  that  the  grantee  shall  conse- 
crate, or  caused  to  be  consecrated,  the  prop- 
erty, for  the  purpose  of  erecting  a  church 
building,  is  not  personal  with  the  grantee, 
so  that  no  re-entry  can  be  had  for  failure 
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of  his  successors  in  title  to  comply  with  the 
condition  after  his  death.  Upington  v.  Cor- 
ligan,  151  X.  Y.  143,  45  N.  E.  359,       37:  794 

25.  Re-entry  by  a  grantor  for  the  purpose 
of  enforcing  a  forfeiture  of  the  property 
for  breach  of  certain  conditions  subsequent, 
which  the  convej^ance  stipulated  should 
cause  title  to  revert  to  the  grantor,  or  the 
doing  of  something  equivalent  thereto  for 
the  purpose  of  reclaiming  the  property  pur- 
siiant  to  the  terms  of  the  conveyance,  causes 
the  title  to  revest  in  the  grantor  as  abso- 
lutely as  if  no  conveyance  had  been  made, 
in  the  absence  of  any  equity  preventing  the 
legal  effect  of  such  acts.  Maginnis  v.  Knick- 
erbocker Ice  Co.  112  Wis.  385,  88  N.  W. 
300,  69:  833 

26.  The  grantor's  right  of  re-entry  for 
breacli  of  condition  subsequent  by  a  grantee 
in  fee  is  not  an  estate  or  interest  in  real 
property,  within  the  meaning  of  a  statute 
permitting  such  estate  or  interest  to  be  de- 
vised; and,  notwithstanding  a  will  contain- 
ing a  general  residuary  clause  the  right  to 
re-enter  belongs  to  the  heir  as  the  grantor's 
[icr.sonal  representative  after  the  latter's  de- 
ceaBo.  T'niTisrton  V.  Corrigan,  151  N.  Y.  143 
45  N.  E.  359^  37:794 

27.  A  right  of  entry  for  condition  broken 
is  transferable  after  breach  independent  of 
statute,  as  the  English  law  against  main- 
tenance which  forbade  such  a  transfer  is 
not  in  force  in  Xew  Jersey.  Bouvier  v.  Bal- 
timore &  X.  Y.  R.  Co.  (N.  J.  Err.  &  App.) 
<!7  X.  J.  f..  281.  51  Atl.  781,  60:  750 
Waiver  of  performance. 

28.  The  beneficiary  of  a  condition  in  a  con- 
veyance of  property,  for  the  breach  of  which 
the  title  therto  may  revert  to  him,  may  lose 
the  benefit  thereof  by  conduct  rendering  it 
inequitable  for  him  to  insist  upon  the  for- 
feiture as  stipulated.  Maginnis  v.  Knick- 
erbocker Ice  Co.  112  Wis.  385,  88  X.  W.  300, 

69:  833 

29.  Mere  silence  will  not  operate  as  a 
waiver  of  the  benefit  of  a  condition,  in  case 
of  an  intentional  breach  thereof,  though  the 
conditional  grantee  incur  expense  which 
would  operate  to  his  prejudice  if  the  grant- 
or were  thereafter  permitted  to  insist  upon 
the  forfeiture.  Id. 

30.  Mere  silence  is  not  sufficient  to  waive 
a  forfeiture  because  of  breach  of  a  condition 
in  a  conveyance  of  property;  but  silence  by 
the  grantor,  and  conduct  in  good  faith  rely- 
ing thereon  by  the  grantee,  whereby  he  is 
placed  in  such  a  situation  that  he  will  be 
greatly  damaged  if  the  apparent  attitude  of 
his  conditional  grantor  be  changed  eflfective- 
]y,  will  i)ind  such  grantor  as  a  waiver  of  the 
ix-nelit  of  the  condition.  Id. 

31.  E(iuity  will  not  prevent  forfeiture  of 
an  estate  lor  breach  of  a  condition  sub- 
setjuent.  vvliere  the  performance  of  the  con- 
dition was  made  of  the  very  essence  of  the 
contract,  and  the  damages  for  the  breach 
cannot  be  measured  in  money,  while  the 
failure  to  perform  was  not  caused  by  mis- 
take, nor  the  result  of  mere  negligence.     Id. 


3.  Qualified,   Defeasible  or  Conditional  Fee. 

Conveyance  of  Determinable  Fee,  see  Deeds, 

71. 
Determinable  Fee   of  Alien  Heirs,  see   De- 
scent and  Distribution,  59. 
Determination   of   Intermediate    Estate    by 

Exercise    of    Power,    see    Descent    and 

Distribution,  61. 
Determinable    Fee    in    Land    for    Jail,    see 

Jails,   1. 
Rights  of  Owner  of  Determinable  Fee,  see 

Mines,  44. 
Right   of   Owners    of   Determinable    Fee   to 

Partition,  see  Partition,  1. 
Determinable   Fee   as   Creating  Perpetuity, 

see   Perpetuities,    16. 
Creation  of,  under  Will,  see  Wills,  272,  273. 
See  also  supra,  13. 
For  Editorial  Xotes,  see  infra,  III.  §  1. 

32.  The  grantee  of  a  limited  fee  has,  while 
his  estate  continues,  the  same  right  to  the 
exclusive  possession  and  enjoyment  of  the 
land  as  though  he  held  it  in  fee  simple  ab- 
solute. Xew  Jersey  Zinc  &  Iron  Co.  v.  Mor- 
ris Canal  &  Bkg.  Co.  (N.  J.  Ch.)  44  N.  J. 
Eq.   398,   15  Atl.  227,  1 :  133 

33.  A  conveyance  of  an  estate  in  land  so 
long  as  it  is  used  for  a  specified  purpose,  and 
which  is  to  cease  if  the  land  is  devoted  to 
any  other  than  a  specified  purpose,  creates- 
a  determinable  or  qualified  fee.  Xorth  Ad- 
ams First  Universalist  Soc.  v.  Bohmd,  155 
Mass.  171,  29  X.  E.  524,  15:  231 

34.  An  express  condition  in  a  deed  of 
land,  that  the  grantee,  his  heirs,  and  as- 
signs, shall  never  erect  any  building  nearer 
the  street  than  a  building  then  standing 
thereon,  creates  a  conditional  fee  with  the 
right  of  reverter  in  the  grantor,  his  heira 
or  devisees.  Clapp  v.  Wilder,  176  Mass. 
332,  57  X.  E.  692,  50:  120 

35.  A  determinable  fee  only  is  created  by 
a  deed,  although  absolute  in  terms,  of  a  strip 
of  land  adjoining  the  site  of  a  jail,  to  coun- 
ty commissioners  and  their  successors,  re- 
serving to  the  grantor  the  right  to  use  it 
and  take  the  profits  thereof,  provided  he 
shall  not  build  upon  it,  or  erect  gates  or 
fences  more  than  4>/,  feet  in  height,  to  have 
and  to  hold  to  the  grantees  for  the  purpose 
of  keeping  it  forever  unbuilt  on  in  order  to 
prevent  the  escape  of  any  prisoner  over 
the  prison  wall  contiguous  thereto;  and  the 
estate  ceases  on  the  removal  of  the  jail, 
when  at,  at  the  time  of  the  conveyance, 
county  commissioners  had  power  to  take 
lands  only  for  debts  on  process  or  on  mort- 
gages. Slegel  v.  Herbine,  148  Pa.  230,  23 
Atl.  996,  15:  547 

36.  A  reversion  to  the  original  grantor 
will  take  place  on  the  ceasing  of  a  de- 
terminable fee  created  with  a  limitation 
over  which  is  void  for  remoteness.  Xorth 
Adams  First  Universalist  Soc.  v.  Boland,  155 
Mass.  171,  29  X.  E.  524,  15:  231 


REAL  PROPERTY,  I.  b,  c. 


2573 


b.  Rule  in  Shelley's  Case;  Estate  Tail. 

As  to  Whether  Life  Estate  or  Fee  Passes  by 

Deed,  see  Deeds,  79-83. 
Provisions  in  Will,  see  Wills.  III.  g,  3. 
See  also  Reformation  of  Instruments,  12. 
For  Editorial  Notes,  see  infra.  III.  §  3. 

37.  The  rule  in  Shelley's  Case  is  part  of 
the  common  law  of  Iowa.  Doyle  v.  Andis, 
127  Iowa,  36,  102  N.  W.  177,  69:  953 

38.  The  rule  in  Shelley's  Case  has  not 
been  abolished  in  North  Carolhja  by  the 
statutory  provision  that  any  limitation  to 
the  heirs  of  a  living  person  shall  be  con- 
strued to  be  to  children  of  such  person  un- 
less a  contrary  intention  appears.  Starnes 
v.  Hill.  112  N.  C.  1,  16  S.  E.  1011,      22:  598 

39.  The  children  of  a  man  to  whose  "heirs" 
a  fee  is  given  after  the  expiration  of  life 
estates,  one  of  which  is  given  to  him  in  case 
he  outlives  the  first  tenant,  will  take  as 
purchasers,  in  case  of  his  death  before  his 
estate  vests,  where  by  force  of  a  statute  a 
limitation  to  "heii's"  of  a  living  person  is 
construed   to   refer  to  his  children.  Id. 

40.  A  deed  to  a  person  for  life  and  then 
unto  his  '"heirs  and  their  assigns  forever," 
though  specifically  declaring  that  he  is  "to 
hold  only  during  his  natural  life"  and  upon 
his  death  that  the  premises  shall  be  held  in 
■"fee  simple  by  his  heirs  and  their  assigns 
forever."  gives  him  the  fee,  under  the  rule  in 
Shelley's  Case.  Fowler  v.  Black,*  136  111. 
363,  26  N.  E.  596,  11:  670 

41.  Children  born  subsequent  to  the  exe- 
cution of  a  deed  to  a  trustee  for  their 
mother  and  her  children,  she  being  married, 
but  having  no  children  at  the  time,  take  no 
interest  thereunder,  but  the  mother  takes 
the  whole  estate.  Baird  v.  Brookin,  86  Ga. 
709,  12  S.  E.  981,  12:  157 

42.  The  word  "issue"  is  a  word  of  pur- 
chase and  not  of  limitation,  in  a  deed  creat- 
ing a  life  estate  with  remainder  to  the  issue 
•of  the  body  of  the  life  tenant.  Mcllhinny 
V.  Mcllhinny,  137  Ind.  411,  37  N.  E.  147, 

24:  489 

43.  A  fee  simple  is  vested  in  the  first  ta- 
ker under  the  rule  in  Shelley's  Case  by  a 
conveyance  to  one  "during  his  natural,  life, 
and  then  to  his  heirs."  Doyle  v.  Andis,  127 
Iowa,  36,  102  N.  W.  177,  69:  953 

44.  A  fee  in  the  first  taker  is  not  created 
by  the  rule  in  Shelley's  Case,  by  a  convey- 
ance to  one  for  her  natural  life  with  provi- 
sions for  forfeiture  in  case  of  attempt  to  en- 
cumber, or  nonpayment  of  taxes,  "and  at 
her  death  to  her  children  or  to  their  lineal 
descendents;"  and  it  is  immaterial  that,  un- 
der the  forfeiture  claiise,  in  case  of  compli- 
ance with  the  conditions  the  land  was  to 
pass  to  the  lineal  descendents  of  the  life 
tenant.  Brown  v.  Brown,  125  Iowa,  218, 
101   N.  W.  81,  67:  629 

45.  The  rule  in  Shelley's  Case  cannot  op- 
■erate  so  as  to  vest  an  indefeasible  fee  in  a 
person  to  whom  a  life  estate  is  given  with 
an  estate  in  fee  to  his  heirs  provided  he  out- 
lives a  prior  life  tenant.  Starnes  v.  Hill, 
112  X.  C.  1,  16  S.  E.  1011,  22:  598 


c.  Remainders;  Reversion;  Vested  Interests. 

Reversion  of  Abandoned  Cemetery,  see  Cem- 
eteries, 8-12. 

Reversion  of  Corporate  Property,  see  Cor- 
porations, 721. 

Reversion  of  Land  Dedicated  to  Public  Use, 
see  Dedication,  52,  53. 

Reversion  on  Failure  of  Consideration,  see 
Deeds,  II.  f. 

Power  of  Equity  as  to  Reversion,  see  Eq- 
uity, 85. 

Right  to  Levy  on  Contingent  Interest,  see 
Levy  and  Seizm-e,  8. 

Mortgage  of  Contingent  Remainder,  see 
Mortgage,  4. 

As  to  Suspension  of  Alienation,  see  Perpe- 
tuities. 

Creation  of,  by  Will,  see  Wills,  III.  g. 

See  also   supra,  34-36;   Deeds,  33. 

For  Editorial  Notes,  see  infra,  III.  §§  4,  5. 

46.  A  valid  remainder  over  in  a  leasehold 
estate  for  a  term  of  years,  renewable  for- 
ever, may  be  created  by  a  deed  which  re- 
serves to  the  grantor  a  life  estate  in  the 
leasehold.  Culbreth  v.  Smith,  69  Md.  450, 
16  Atl.  112,  1:  538 

47.  The  doctrine  that  the  reservation  of 
a  life  estate  by  deed  in  a  chattel  real  de- 
feats every  limitation  in  remainder  is  not 
applicable  to  a  deed  of  the  unexpired  por- 
tion of  a  leasehold  estate  for  a  term  of 
years,  renewable  forever.  Id. 

48.  Upon  the  death  unmarried  of  a  ten- 
ant for  life  of  one  third  of  an  estate  after 
a  prior  life  estate  before  the  falling  in  of 
the  first  life  estate,  his  remainder  for  life 
lapses,  and  a  remainder  over  in  fee  to  his 
children  failing,  such  third  reverts  to  the 
original  grantor.  Gindrat  v.  Western  R.  of 
Ala.  96  Ala.   162,   11   So.   372,  19:  839 

49.  A  deed  in  trust  for  the  sole  and  sep- 
arate use  of  a  married  woman  for  life,  and 
after  her  death  for  her  children  for  life, 
and  at  their  death  to  "vest  in"  their  heirs 
at  law  or  children,  gives  the  grandchildren 
in  being  at  its  date  a  vested  remainder  in 
fee,  opening  to  let  in  afterborn  children,  and 
taking  effect  in  possession  upon  the  deaths 
of  their  respective  parents;  but  where 
there  is  no  child  in  being  the  remainder  is 
contingent.  Id. 

50.  A  remainder  will  be  regarded  as  vest- 
ed, rather  than  contingent,  if  the  disposition 
is  so  obviously  upon  the  border  as  to  be 
inherently  doubtful  between  the  two.  Bij- 
ley  v.  Watson,  98  Tenn.  353,  39  S.  W.  525, 

38.  679 

51.  A  vested  estate  in  the  grandehild^ren 
of  the  maker  of  a  deed,  subject  to  be  defeat- 
ed at  the  will  of  their  parents,  is  given 
when  it  grants  a  life  estate  to  his  children, 
providing  that  on  the  death  of  each  his 
share  shall  go  to  his  heirs  or  devisees. 
Brown  v.  Brown,  97  Ga.  531,  25  S.  E.  353, 

33:  816 

52.  A  remainder  to  the  children  of  a 
woman  who  has  an  estate  for  life  is  not 
extinguished  until  her  death,  although  she 
may  be  very  old  and  childless,  as  the  law 
does  not  assume  that  there  is  an  impossi- 
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bilitv  of  issue  at  any  age,  however  great. 
Bigley  v.  Watson,  98  Tenn.  353,  39  S.  W. 
525,  38:  679 

53.  The  fee  is  not  in  abeyance  while  a 
remainder  is  contingent,  under  a  consent  de- 
cree in  partition  giving  one  party  a  life 
estate,  with  remainder  at  her  death  to  her 
children  then  living  or  the  issue  of  such  as 
may  be  dead;  but  the  fee  abides  with  her 
during  such  contingency;  and  if  the  line 
of  remaindermen  is  extinct  at  her  death 
her  title  is  freed  from  the  remainder  and 
subject  to  disposal  by  her  will.  Id. 

54.  A  limitation  to  a  person  for  life,  and 
then  to  another,  if  he  shall  outlive  the  for- 
mer, gives  the  latter  a  contingent  remainder. 
Starnes  v.  Hill,  112  X.  C.  1,  16  S.  E.  1011, 

22:  598 


II.  Records  of  Title. 

a.  In  General;  What  May  Be  Recorded. 

Necessity  of  Filing  Assignment  for  Credit- 
ors with  Record  of  Deeds,  see  Assign- 
ments  for  Creditors,  54. 

Provisions  for  Registering  Land  Titles,  see 
Constitutional  Law,  189;  Officers,  62. 

Due  Process  as  to  Registration,  see  Consti- 
tutional  Law,   632. 

Delegation  of  Judicial  Power  by  Torrens 
Law,  see  Constitutional  Law,  235-240. 

Applicability  of  Torrens  Law  to  Adverse 
Claimant,  see  Judgment,  265. 

Constitutionality  of  Torrens  Law,  see  Emi- 
nent Domain,  216. 

Partial  Invalidity  of  Statute  as  to,  see 
Statutes,  80. 

Special  Legislation  as  to,  see  Statutes,  339. 

Protection  of  Recording  Laws  to  Bona  Fide 
Purchaser,  see  Vendor  and  Purchaser, 

in. 

Recording  of  Foreign  Will,  see  Wills,  139. 

141. 
See  also  infra.  73;  License,  7;  Waters,  491. 
For  Editorial  Notes,  see  infra.  III.,  §§  6-12. 

55.  failure  of  a  subscribing  witness  to  a 
mortgage  to  sign  an  affidavit  made  by  him 
does  not  invalidate  the  affidavit  so  as  to 
prevent  the  record  of  the  mortgage  in  the 
absence  of  a  statute  or  rule  of  court  requir- 
ing such  siirning.  Armstrong  v.  Austin.  45 
S.    C.    09.    22   S.   E.    76.3,  29:772 

5C.  Acknowledgment  before  the  mort- 
gagor of  a  mortgage  executed  in  the  name 
of  a  fictitious  person  will  not  entitle  the 
instrument  to  record,  although  his  interest 
doe*  not  appear  on  its  face,  and  its  record 
will  not  impart  constructive  notice  to  sub- 
se<iuont  purchasers.  Blackman  v.  Hender- 
son. 110  Iowa,  578,  87  N.  W.  655,       56:  902 

b.  Requisites  and  Sufficiency  of  Record. 

Sufficiency  of  Index  of  Judgment,  see  Judg- 
ment. III.  c. 

Mistake  in  Initial  of  Mortgagor's  Middle 
Name,  see  Name,  7. 

Of  Foreign  Will,  see  Wills.   140. 

For  Editorial   Notes,   see   infra,  III.   §  6. 


57.  Failure  of  the  officer  to  index  a  mort- 
gage is  not  fatal  to  its  validity,  in  the  ab- 
sence of  any  statute  making  the  indexing: 
a  part  of  the  recording.  Armstrong  v.  Aus- 
tin, 45  S.   C.  69,  22  S.  E.  763,  29:  77'2^ 

58.  The  record  of  a  deed  is  not  complete,, 
so  as  to  constitute  constructive  notice  of  its 
existence,  under  Wash.  Sess.  Laws  1869,  pp. 
313-315,  §§  18,  19,  24,  until  it  is  filed,  re- 
corded and  entered  in  the  index  book  in  the 
manner  required  by  those  sections.  Ritchie 
V.    Griffiths,    1    Wash.    429,  25    Pac.    341,. 

12:  384 

59.  A  mortgage  covering  both  real  and 
personal  property  was  properly  recorded  in' 
a  lien  and  mortgage  book,  under  S.  C.  Rev. 
Stat.  1872,  p.  422,  chap.  82,  §  2,  requiring 
a  real-estate  mortgage  to  be  recorded  in  the 
register's  office,  without  specifying  in  what 
book  the  record  should  be  made.  Arm- 
strong v.  Austin,  45  S.  C.  69,  22  S.  E.  763, 

29:  772 

60.  Recording  an  instrument  purporting: 
to  convey  standing  timber,  in  a  book  called. 
"Miscellaneous  Records,"  will  not  prevent  its 
being  constructive  notice  to  the  world  of  the 
rights  of  the  purchaser,  if  the  record  is  prop- 
erly indexed  and  there  is  nothing  to  prevent 
the  register  from  providing  such  a  book.. 
Mee  v.  Benedict",  98  Mich.  260,  57  N.  W.  175, 

22:641 

61.  The  omission  to  mention  the  state- 
where  the  lands  are  situated,  in  an  instru- 
ment purporting  to  sell  standing  timber, 
will  not  destroy  the  effect  of  the  record  as 
notice,  although  the  instrument  is  executed' 
in  another  state,  if  it  is  properly  acknowl- 
edged and  recorded  in  the  county  where  the 
lands  are  situated,  and  the  record  title  there- 
stands  in  the  name  of  the  grantor.  Id. 

Leaving  or  filing  for  record. 

62.  If  a  mortgage  entitled  to  record  is  left 
with  the  proper  officer  for  that  purpose,  and 
not  withdrawn  until  the  mortgagee  in  good, 
faith  believes  it  to  be  recorded,  his  title 
will  be  protected  against  a  subsequent  in- 
nocent purchaser,  although  it  is  not  in  fact, 
placed  on  record.  The  latter's  remedy  is. 
against  the  officer.  Chandler  v.  Scott,  127 
Ind.  226,  26  N.  E.  797,  10:  374 

63.  Mere  delivery  of  a  deed  to  a  record- 
ing officer  for  record  will  not,  unless  the- 
statute  so  provides,  render  it  constructive 
notice  to  subsequent  bona  fide  purchasers. 
Ritchie  v.  Griffiths,  1  Wash.  429,  25  Pac. 
341,  12:  384 

64.  When  a  recording  officer  is  given  a 
certain  time  in  which  to  record  deeds  filed 
for  record,  a  provision  in  a  statute  requir- 
ing deeds  to  be  recorded,  that  they  shall 
be  valid,  as  against  bona  fide  purchasers, 
from  the  date  of  their  filing  or  recording 
in  the  recorder's  office,  and,  when  so  filed 
or  recorded,  shall  be  notice  to  all  the  world, 
makes  the  filing  notice  only  during  the 
time  allowed  the  recorder  to  make  the  rec- 
ord. Id^ 
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c.  Necessity  of  Recording;  Effect  of  Failure; 
Reliance  upon  Records. 

Necessity  of  Recording  Assignment  for  Cred- 
itors, see  Assignments  for  Creditors,  53, 
54. 

Validity  of  Unrecorded  Mortgage  as  against 
Assignment  for  Creditors,  see  Assign- 
ments for  Creditors,  72. 

Priority  of  Attachment  over  Unrecorded 
Mortgage,  see  Attachment,  35,  36. 

As  against  Mechanics'  Lien,  see  r^Iechanic's 
Liens,  22,  23. 

Priority  of  Unrecorded  Mortgage,  see  Mort- 
gage, 70. 

Failure  to  Record  Land  Contract,  see  Mort- 
gage, 67. 

Failure  to  Record  before  Vendor's  Insolven- 
cy, see  Insolvency,  12. 

Burden  of  Proving  Knowledge  of  Unrecorded 
Deed  or  Mortgage,  see  Evidence,  302, 
303. 

EiTect  of  Decision  as  to  Rights  of  One  Deal- 
ing with  Property  Covered  by  Unre- 
corded Mortgage,  see  Courts,  522. 

See  also  Vendor  and  Purchaser,  91,  105-110. 

For  Editorial  Notes,  see  infra.  III.  §§  0,  8, 
12. 

65.  Where  a  settled  instrument  releasing 
an  easement  is  followed  by  acts  denoting  an 
unequivocal  intention  to  abandon  the  ease- 
ment, failure  to  record  it  is  of  no  impor- 
tance, even  as  against  subsequent  purchas- 
ers, as  the  instrument  is  of  importance  only 
as  showing,  with  the  other  facts,  an  inten- 
tion to  abandon  the  easement.  Snell  v. 
Levitt,  110  N.  Y.  595,  18  N.  E.  370,       1:  414 

66.  A  certificate  given  by  the  recorder  to 
a  grantee,  that  a  deed  is  properly  recorded, 
does  not  relieve  the  latter  from  the  respon- 
sibility of  seeing  that  it  is  actually  so  re- 
corded. Ritchie  v.  Griffiths,  1  Wash.  429. 
25   Pac.   341,  12:  384 

67.  A  recording  officer  who  fails  to  record 
a  deed  delivered  to  him  by  the  grantee  for 
record  is  not  to  be  considered  as  the  agent 
of  subsequent  bona  fide  purchasers,  but  as 
the  agent  of  the  grantee:  and  in  such  case 
the  rule  applies  that,  when  one  of  two  in- 
nocent persons  must  suffer,  the  misfortune 
must  rest  on  the  person  in  whose  business 
and  under  whose  control  it  happened  and 
who  had  it  in  his  power  to  avert  it.  Id. 

68.  An  execution  lien  is  superior  to  a 
prior  unrecorded  conveyance  of  wliich  the 
creditor  had  no  notice  at  the  time  of  the 
levy;  and  notice  thereof  after  the  levy  is 
immaterial.  Blum  v.  Schwartz  (Tex.)  20 
S.   W.    54,  16:  668 

69.  Proof  of  payment  of  a  valuable  con- 
sideration for  land  bid  off  by  a  judgment 
creditor  at  a  sale  under  his  execution  lien, 
which  was  superior  to  a  prior  imrecorded 
deed,  is  not  necessary  to  enable  him  to  hold 
the  land  against  the  prior  grantee.  Id. 

70.  Satisfaction  of  a  pre-existing  debt 
does  not  make  one  a  bona  fide  purchaser 
within  the  protection  of  the  recording  act. 
Brooke  v.  Struthers,  110  Mich.  562.  68  N. 
W.  272,  35:  536 


Reliance  upon  record. 

71.  A  purchaser  of  land  is  entitled  to  rely 
upon  records  showing  an  absolute  convey- 
ance.    Satterfield    v.   Malone,   35   Fed.   445, 

I:  35. 

72.  A  bona  fide  purchaser  of  land  from 
one  who  holds  the  record  title,  without  no- 
tice that  it  is  partnership  property,  obtains 
a  good  title.  Robinson  Bank  v.  Miller,  153 
111.  244,  38  N.  E.  1078,  27:  449 

73.  The  record  of  a  spurious  deed,  never 
executed  or  acknowledged  by  the  apparent 
grantor,  though  her  signature  thereto  was 
genuine,  but  was  obtained  by  some  trick 
or  artifice,  as  was  also  the  signature  of  a 
notary  public  to  a  spurious  acknowledgment 
clause,  will  not  be  any  protection,  as  against 
the  owner  of  the  property,  to  persons  who 
advance  money  in  reliance  on  the  record, 
since  the  recording  laws  apply  to  genuine 
instruments  only,  and  not  to  forged  ones. 
Marden  v.  Dortiiy,  160  N.  Y.  39,  54  X.  E. 
726,  46:  694 

74.  Anyone  consulting  the  proper  index  of 
liens  required  by  law  to  be  kept  is  autho- 
rized to  rely  upon  its  fullness  and  correct- 
ness. .Etna  L.  Ins.  Co.  v.  Hesser,  77  Iowa, 
381,  42  N.  W.  325,  4:  122 

75.  A  person  who  has  examined  the  "In- 
dex of  All  Liens"  required  by  Iowa  Code, 
§  197,  to  be  kept,  is  not  required  to  pursue 
inquiry  through  other  indexes.  Id. 

d.  As  Notice;   Effect  of  Recording. 

Due  Process  in  Notice  of  Transfer  under 
Registration  Act,  see  Constitutional 
Law,  897-900. 

Of  Deed  by  Indian,  see  Indians,  9. 

By  Docket  Entry  of  Judgment,  see  Judg- 
ment, III.  c. 

Notice  to  Reversioners  from  Record  of  Pro- 
ceedings Against  Life  Tenant,  see  Judg- 
ment, 255. 

As  to  Purchasers,  Pendente  Lite,  see  Lis 
Pendens,   II. 

Notice  of  Defects  of  Title  Generally,  see 
Notice,  16,  17,  30,  44. 

Notice  by  Possession  or  Servitude,  see  II.  b. 

Notice  from  Record  of  Trust  Estate,  see 
Trusts,  146. 

Effect  of  Recording  Foreign  Will,  see  Wills, 
141. 

See  also  supra.  56,  58,  60,  61;  Mortgage,  56. 

For  Editorial  Notes,  see  infra,  III.  §§  6,  12. 

76.  The  rule  of  law  as  to  the  notice  af- 
forded by  the  registration  of  a  transfer  of 
property  which  is  subject  to  a  condition 
or  trust  may  be  changed  by  the  legislature. 
People  ex  rel.  Deneen  v.  Simon,  176  111.  165,^ 
52  N.  E.  910,  44:  801 

77.  Placing  a  so-called  covenant  on  the 
public  records,  after  notice  that  the  pro- 
posed agreement  is  at  an  end  because  the 
wife  of  the  covenantor  will  not  unite  in  it, 
is  of  little  or  no  effect.^ — especially  when  its 
conditions  may  have  been  complied  with. 
Rignev  v.  Tacoma  Light  &  W.  Co.  9  Wash. 
576,  38  Pac.  147,  2G:  425 


2576 


REAL  PROPERTY,  III.      ' 


Record  as  notice  to  subsequent  purchasers. 
See  also  supra,  56,  60,  61. 

78.  Every  purchaser  of  land  takes  title 
subject  to  any  defects,  reservations,  and  ex- 
ceptions that  are  referred  to  in  the  deed 
by  which  he  acquires  title,  or  that  may  be 
ascertained  by  reference  to  his  chain  of  title 
as  spread  forth  upon  t  he  public  record. 
Mitchell  V.  lyOlier  (N.  J.  Err.  &  App.)  68 
X.  J.  L.  375,  53  Atl.  467,  59:  949 

79.  A  bond  given  by  the  grantee  of  a 
town  to  secure  certain  privileges  to  the  in- 
habitants of  the  town,  which  is  recorded, 
and  which  the  vote  of  the  town  authorizing 
the  deed  required  to  be  made  and  recorded, 
is  a  part  of  the  title,  and  constitutes  no- 
tice to  all  subsequent  purchasers,  although 
it  is  not  referred  to  in  the  deed.  Middle- 
town  v.  Newport  Hospital,  16  R.  I.  319.  15 
Atl.  800,  1:191 

80.  The  rule  that  a  party  is  held  to  have 
constructive  notice  of  what  appears  in  the 
deeds  and  instruments  referred  to  in  the 
title  papers  constituting  his  claim  of  title 
does  not  apply  to  collateral  and  immaterial 
deeds  or  instruments  incidentally  referred 
to,  not  as  relating  to  the  title  of  the  land 
conveyed,  but  only  to  the  consideration. 
Kansas  City  Land  Co.  v.  Hill,  87  Tenn.  589. 
11   S.  W.  797,  5:  45 

81.  A  recorded  deed  made  by  one  who  has 
then  no  title  to  the  land  is  not  within  the 
chain  of  title  so  as  to  be  constructive  notice 
to  a  subsequent  purchaser  to  whom  the 
same  grantor  conveys  after  obtaining  title 
by  a  recorded  deed.  Ford  v.  Unity  Church 
Soc.  120  Mo.  498,  25  S.  W.  394,  23:  561 

82.  Constructive  notice  of  a  will  arising 
from  the  fact  that  it  is  a  public  record  ex- 
tends only  to  persons  acquiring  rights  or 
titles  which  are  in  some  way  resting  on  or 
subordinate  to  or  affected  by  the  will,  and 
not  to  those  acquiring  rights  or  titles  whol- 
ly independent  of  and  superior  to  the  will. 
Kansas  City  Land  Co.  v.  Hill,  87  Tenn.  589, 
11   S.  W.  797,  5:45 

83.  A  grantee  of  property  which  is  sub- 
ject to  a  way  of  necessity  is  not  charge- 
able with  constructive  notice  of  claims  to 
such  way  by  prescription  in  the  records  of 
subsequent  grants  from  his  grantor.  Ann 
Arbor  Fruit  &  Vinegar  Co.  v.  Ann  Arbor  R. 
Co.  136  Mich.  599,  99  N.  W.  869,  66:  431 

84.  A  grantee  of  land  is  not  charged  with 
notice  of  an  agreement  by  his  grantor  to 
open  a  road  across  it  by  the  recording  of  the 
option  contract  under  which  the  latter  ac- 
quired title  to  the  tract,  which  bound  him 
to  open  the  way,  where  the  recorded  convey- 
ance contained  no  reference  to  the  agree- 
ment. Houston  V.  Zahm,  44  Or.  610.  76 
Pac.   041,  0.5:  799 

85.  Succeeding  purchasers  of  land  take 
with  notice  of  and  subject  to  a  condition 
subsequent  in  a  convevance  which  is  record- 
ed. Sioux  Citv  &  St'.  P.  R.  Co.' v.  Singer, 
49  Minn.  301,  51  X.  W.  905.  15:  751 

80.  The  registration  of  a  mere  voluntary 
deed  which  is  vmaiTected  by  actual  fraud 
operates  as  notice  so  as  to  bind  a  subsequpnt 
purchaser  from  the  grantor;  but  the  regis- 


tration of  a  deed  affected  by  actual  fraud 
does  not,  at  least  not  to  the  extent  of  bar- 
ring the  assertion  of  his  rights  based  on 
the  fraud  of  the  transaction.  Gilliland  v. 
Fenn,  90  Ala.  230,  8   So.  1.5,  9:413 

87.  A  dulj'  recorded  deed  is  notice  of  the 
title  of  the  owner  to  a  person  who  buys 
timber  on  the  land  from  another  person. 
Alliance  Trust  Co.  v.  Xettleton  Hardwood 
Co.  74  Miss.  584,  21  So.  396,  36:  155 

88.  The  record  of  a  mortgage  given  to 
secure  the  performance  of  a  contract  made 
in  consideration  of  a  conveyance  of  land, 
which,  though  it  went  to  the  vendor  only, 
showed  that  by  the  terms  of  the  contract 
the  vendee  bound  himself,  in  case  of  a  sale 
of  the  land  by  him.  to  pay  to  certain  per- 
sons, strangers  to  the  transaction,  specified 
sums  of  money,  constitutes  constructive 
notice  of  the  rights  of  such  third  persons 
to  a  purchaser  from  the  vendee,  rendering 
him  a  party  to  a  wrongful  satisfaction  of 
the  mortgage  by  the  original  vendor. 
Tweeddale  v.  Tweeddale.  116  Wis.  517,  93 
X.  W.  440,  61 :  509 
Record  as  notice  to  mortgagee. 

89.  Constructive  notice  from  the  records 
in  the  chain  of  title,  that  a  mortgagor  was 
married  at  a  certain  date,  does  not  charge 
the  mortgagee  with  notice  that  he  is  mar- 
ried at  the  time  of  executing  the  mortgage 
four  vears  later.  Webb  v.  John  Hancock 
Mut.  L.  Ins.  Co.  162  Ind.  616,  69  X.  E.  1006, 

66:  632 

90.  A  subsequent  grantee  or  encumbran- 
cer, in  order  to  protect  his  equities,  must 
bring  home  actual  notice  to  the  prior  mort- 
gagee, who  is  not  affected  by  the  record  cf 
the  subsequent  mortgage  or  encumbrance. 
Boone  v.  Clark,  129  111.  466,  21  X.  E.  850, 

6:276 


HI.  Editorial  Xotes. 
a.  In  general;  estates. 

§  I.  Generally. 

Determinable  fee;  nature;  creation.  15: 
231. 

Creation  of  estates  of  inheritance.    11:  670.* 

Effect  of  power  of  disposal  to  enlarge  life 
estate.     7:  836,*  838.* 

Doctrine  of  merger.     5:  721.* 

Corporeal  appurtenances  to  realty.     15:  652. 

Right  of  foreign  corporation  to  own  real 
estate.     24:  322. 

Liability  of  attorney  to  client  for  mistake 
in  examination  of  title  to. 
52:  889. 

Contingency  of  claim  for  breach  of  warranty 
as  affecting  presentation 
to  decedent's  estate.  58: 
88. 

Effect  on  legal  title  of  a  convej'ance  of  land 
in  fraud  of  creditors.  67 : 
865. 

Effect  upon  title  to  real  property  of  ap- 
pointment of  foreign  re- 
ceiver.    23:  57. 
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Effect  of  foreign  bankruptcy  or  insolvency 
proceedings  or  assignment 
for  creditors  upon.  23: 
44;   G5:  362. 

Conflict  of  laws  as  to  capacity  of  married 
woman  to  contract  with 
reference   to.     57:  524. 

"Conveyance  of  title  to  standing  timber  with- 
out conveying  title  to  land. 
55:  513. 

Equitable  relief  against  forfeiture  of  estate. 
69:  833. 

§  2.  What  regarded  as  real  property. 

See  also  Equitable  Conversion. 

•Classification  of  growing  fruit  as.     16:  103. 

Whether  railroad  is  real  estate  or  per- 
sonalty.    66:  33. 

Nature  of  interest  of  vendor  or  vendee  in  a 
land  contract  as  real  or 
personal  property.  57: 
643. 

■§  3.  Rule  in  Shelley's  Case. 

'General! V.     12:  723.* 

Statement  of     2:  455;*  11:  670.* 

Prevalence  of.     2:  456.* 

Abolition  of.     11:  671.* 

As  rule  of  property  or  rule  of  construction. 
2:  456.* 

Application  of.  generally.     11:  670.* 

Applicability  to  equitable  interests.    2: 
455;*  11:671.* 

As  affecting  estate  by  entireties.     30:  312. 

Terms  "heirs,"  "children,"  "issue,"  etc.,  con- 
strued.    2:  457.* 

§  4.  Remainders;  future  estates. 

As  to  Respective  Rights  of  Life  Tenants  and 
Remaindermen,  see  Life 
Tenants,  IV. 

Ilstates;  when  vested,  and  when  contingent. 
1:432,*  538;*  3:690,* 
817;*  9:  211;*  12:  73. 

"Construction  of  wills  as  to  time  of  vesting 
of  estates.     1:  433.* 

The  law  favors  vesting  of  estates.     1 :  433.* 

Power  to  cut  off  contingent  interests.  19: 
247. 

Assignment  of  future  contingent  interests. 
5:   122.* 

■Rights  of  remaindermen  on  condemnation  of 
property.     21 :  212. 

Hight  of  remaindermen  to  maintain  eject- 
ment.    18:790. 

Xevy  on  remainder.     23:  643. 

Adverse  possession  as  against  remaindermen 
cr  reversioners.  10:  389;* 
19:  839. 

§  5.  Conditions. 

■Covenants  Restricting  Use  of  Premises,  see 
Covenants,  V. 

Rule  that  conditions  in  deed  must  be  ex- 
press and  certain.  13: 
173.* 

"Subsequent,  what  are;  distinguished  from 
covenants.  1:380;*  5: 
422.* 

"Validity  of  condition  forbidding  sale  of  in- 
toxicating liquor  upon 
premises.     4:  373.* 

Liability  of  grantee  upon  condition  in  deed- 
poll.     23:  396. 
L.R.A.  Dig.— 162. 


Effect  on  a  condition  subsequent  of  a  suc- 
ceeding law  or  act  of  God 
preventing  its  perform- 
ance. 21:  58. 
Condition  in  deed  that  land  is  to  be  used  tor 
a  specified  charitable,  pub- 
lic, or  quasi-public  pur- 
pose. 19 :  262. 
Express  conditions  or  stipulations  for 

reversion.     19:  262. 
Language  merely  specifying  or  restrict- 
ing the  use.     19 :  263. 
Grants    for    school    purposes.     19: 

265. 
For    municipal    purposes.     19:  265. 
For  cemeteries.     19:  266. 
For  railroad  uses.     19:  266. 
For  other  business  purposes.     19: 
266. 
Conveyance  "so  long  as  used"  for  pur- 
pose named.     19:  266. 
Breach  of  condition.     19:  267. 
Forfeiture  by  breach  of  condition.     2:  526;* 
5:  422.* 
As  to  manufacture  or  sale  of  liquors  on 
premises.     5:  423.* 
Right  of  re -entry  on  condition  broken.    6: 
424.* 
Availability  of  remedy  by  or  against 
assignees.     5:  424.* 
Transferability  of  a  right  of  entry  for  con- 
dition broken.     60:  750. 

b.  Records. 

§  6.  Generally. 

Necessity  of  filing  notice  of  claim  to  pub- 
lic land.     3:  162.* 
Records  as  constructive  notice.     5:  285.* 
Legislative  control  over  recording  acts.     13: 

235.* 
Primary  object  of  recording  acts.     13:  235.* 
Registry  of  mortgage   as   notice.     13:  236.* 
Statutory  forms  of  registration.     13:  237.* 
Who  is  a  purchaser  for  value  within  record- 
ing acts.     13:  237.* 
Result  of  failure  to  record.     13:  238.* 
Record  as  notice  of  junior  lien.     5:  291.* 
Assignment   of  mortgage  as  a   conveyance 
within  recording  acts.    5: 
292.* 
Unauthorized  record  as  notice.     1:  192.* 
Notice    by    record    as    affecting    fraudulent 

statements.  37:  603. 
When  instrument  regarded  as  recorded ;  who 
suffers  by  failure  of  clerk 
to  make  record  or  by  his 
mistake  in  recording.  12: 
384.*  . 
Effect  of  recording  deed  as  delivery.     12: 

175;*  54:  844. 
Record  in  partition  as  a  muniment  of  title. 

2:465.* 
Right  to  inspect  public  records  as  to  bound- 
aries and  titles.     27:  84. 
Liability  of  officer  for  defects  in  abstract  of 

title.     22:99. 
§  7.  Effect  of  failure  or  delay   in   record- 
ing. 
Estoppel  by  allowing  record  title  to  remain 
in  another.     22:  256. 
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Failure  to  record  conveyance  as  a  fraud  up- 
on creditors.     31 :  638. 

Delay  in  recording  as  fraud  against  credit- 
ors.    32:  69.  . 

§  8.  Priority  of  unrecorded  instrument. 

Priority  as  between  judgment  and  prioi*  un- 
recorded conveyance.  10: 
411;*  16:  668. 

Priority  of  unrecorded  mortgage  as  against 
purchaser  at  judicial  sale. 
21 :  38. 

Priority  of  unrecorded  deed  as  against  pur- 
chaser at  judicial  sale. 
21 :  33. 

§  g.  Index  as  part  of  record. 

Index  as  part  of  record  of  title.     14:393. 
Judgments.     14:393. 
Lis  pendens.     14:  395. 
Attachment.     14:  395. 
Deeds  and  mortgages.     14:  395. 
Necessity  of  index.     14:  395. 
Sufficiency  of  index.     14:  396. 

§   lo.   Conveyance  recorded  before  grantor 
obtained  title. 

Generally.     23:  561. 

The  doctrine  of  estoppel.     23:  561. 

The  doctrine  of  notice  from  registration. 
23:  565. 

Comparison  and  limitation  of  the  opposing 
principles.     23:  567. 

§  II.  Effect  of  quitclaim  deed  in  otherwise 
perfect  record  title. 

Generally.     29:  33. 

Quitclaim  purchasers  not  protected  against 
latent  equities.    29:  33. 

Purchaser  with  notice.    29:  34. 

Other  rulings.    29:  36. 

Distinction  between  conveyance  of  land  and 
of  mere   interest.     29:  37. 

Doctrine  of  the  United  States  Supreme 
Court.     29:  38. 

Where  not  protected.     29:  41. 

WTiere  entitled  to  protection.     29:  42. 

The  Iowa  doctrine.    29:  44. 

Care  must  be  used.    29:  46. 

Remote  quitclaim  in  chain  of  title.    29:  47. 

§  12.  Notice  of  unrecorded  conveyance. 

Sufficiency  and  elTect  of  actual  notice  of  pri- 
or unrecorded  deed  or 
mortgage.     4:  717.* 

Possession  of  land  as  notice.  2:  201,*  734;* 
4:  222;*  8:211;*  11:  661.* 

Purchaser  charged  with  notice  of  imrecorded 
deed  forming  part  of  di- 
rect chain  of  title.  7: 
840.* 

Constructive  notice  by  reference  in  deed.  1 : 
192.* 


REARGUMENT. 


Because  of  Change  of  Judges,  see  Judges.  50. 
On  Appeal,  see   Appeal   and   Error,  IX. 


REASONABLE    DOUBT. 

Doctrine   of,   in   Civil   Cases,   see    Evidence, 
2190,  219G-2200. 


Doctrine  of,  in  Criminal  Case,  see  Evidence^ 

2362-2371. 
Instruction  as   to,  see  Trial,  746-749. 


REASONABLENESS. 

Of  Carrier's  Rates,  see  Carriers,  III.  c.  3. 

Of  Water  Rates,  see  Waters,  590-604. 

Of  Ordinance,  Presumption  and  Burden  of 

Proof  as  to,  see  Evidence,  201-204. 
Question  for  Jury  as  to,  see  Trial,  11.  c.  3. 


REASSESSMENT. 


Curative  Act  Authorizing,  sec  Constitution- 
al Law,  132a. 

Of  Tax  as  Impairment  of  Vested  Right,  see. 
Constitutional  Law,  140. 

As  Encumbrance,  see  Covenant,  23. 

For  Local  Improvement,  see  Public  Improve- 
ments, 145,  213. 


REBATE. 

By  Carrier,  see  Carriers,  III,  c.  4. 
Contract  for,  see  Contracts,  716. 
Receiver's  Power  to  Make,  see  Receivers,  63- 

Editorial  Notes. 

By  carriers.     9:  758* 


REBELLION. 


Suspension  of  Writ  of  Habeas  Corpus  Dur- 
ing, see  Habeas  Corpus,  5,  13. 

Editorial  Notes. 

Right  to  recoveh  price  of  property  sold  in- 
aid  of  rebellion.     15:  834. 


REBUILDING. 


Option  of  Insurer  as  to,  see  Insurance,  1097— 

1099,  1153,  1243. 
Waiver  of   Provision   as  to,  see   Insurance, 

887,  888. 
Implied  Covenant  to  Rebuild,  see  Landlord. 

and  Tenant,  35. 


REBUTTAL. 
Evidence  in,  see  Evidence,  XI,  L 


RECEIPT. 

In  Full  for  Part  of  Claim,  see  Accord  ani 
Satisfaction.  6,  9. 
'  Deposit  Slip  as,  see  Banks,  179. 
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Damages  for  Detention  of,  see  Damages, 
389. 

Jurisdiction  of  Equity  to  Cancel,  see  Equity, 
60. 

Estoppel  by,  see  Estoppel,  140. 

Parol  Evidence  as  to,  see  Evidence,  1182. 
1192,   1221. 

As  Evidence,  see  Evidence,  1022. 

As  Evidence  of  Gift,  see  Gift,  2. 

As  Release,  see  Release,  11. 

Forgery  of,  see  Forgery,  3,  9,  .11. 

For  Insurance,  see  Insurance,  300. 

As  to  Warehouse  Receipts,  see  Warehouse- 
men, III. 

Editorial  Notes. 

For  part  payment,  as  accord  and  satisfac- 
tion.   20:  787. 

As  evidence  of  payment  as  against  third 
parties.     29:  737. 


♦  •» 


RECEIVERS. 

I.  Appointment. 

a.  In  General;  Jurisdiction. 

b.  In  What  Cases. 

11.  Powers,  Liabilities,  Property,  and  Con- 
trol. 

III.  Claims  against;   Priorities;  Receivers' 
i  Certificates. 

IV.  Actions  and  Remedies. 
V.  Expenses  of  Receivership. 

VI.  Foreign  and  Ancillary  Receivers. 
VII.  Editorial  Notes. 

Trust  Relation  between  Receiver  Succeed- 
ing Assignee,  and  Creditor  Repudiat- 
ing Assignment,  see  Assignments  for 
Creditors,  86. 

Substitution  of  Attorney  for,  see  AUorneys, 
42. 

For  Building  and  Loan  Association,  Com- 
pensation of  Attorney  Employed  to 
Procure  Discharge  of,  see  Attorneys,  64. 

Discharge  of,  on  Habeas  Corpus,  see  Habeas 
Corpus,  34. 

Agent  Appointed  under  National  Banking 
Act  as,  see  Banks,  306. 

Return  of  Certificate  of  Deposit  to,  see 
Banks,  182. 

Criminal  Liability  of  Corporation  in  Hands 
of,  see  Corporations,  211. 

Custody   of  Law  by,   see   Courts,   419,  423. 

Necessity  of  Exhausting  Legal  Remedies 
Where  Receiver  has  been  Appointed,  see 
Creditors'  Bill,  18,   19. 

Estoppel  of,  see  Estoppel,  237. 

Estoppel  as  to  Agency  of,  see  Estoppel,  122. 

Injunction  against  Strike  by  Employees  of, 
see  Injunction,  148-152. 

Notice  to,  see  Notice,  73. 

Bet-OfT  in  Case  of,  see  Set-Off  and  Counter- 
claim, 39,  44,  47,  50-52,  62-64,  66. 


I.  Appointment, 
a.  In  General;  Jurisdiction. 

Foreign  Appointment,  see  infra,  138. 

Ancillary  Appointment,  see  infra,  139,  140. 

Appealability  of  Order  Appointing,  see  Ap- 
peal and  Error,  37,  38. 

Appeal  by  Mortgagor  from  Order  Appoint- 
ing,  see  Appeal  and  Error,  103. 

Suspension  of  Appointment  by  Appeal,  see 
Appeal  and  Error,  115. 

Review  of  Discretion  as  to,  see  Appeal  and 
Error,  557,  558. 

Due  Process  as  to,  see  Constitutional  Law, 
641. 

Right  of  Withdrawing  Member  of  Associa- 
tion to  Apply  for,  see  Building  and 
Loan  Associations,  68. 

On  Application  by  Stockholders,  see  Cor- 
porations, 502. 

On  Creditors'  Bill,  see  Creditors'  Bill,  14. 

Intervention  in  Suit  for  Appointment,  see 
Parties,  209. 

Prohibition  against  Appointment  of,  see 
Prohibition,  35. 

Removal  of  Proceeding  for,  see  Removal  of 
Causes,  7. 

Effect  of  Appointment  on  Right  to  Attach 
Debtor's  Property,  see  Attachment,  44. 

Effect,  on  Pending  Attachment,  see  Attach- 
ment, 55,  56. 

Effect  on  Bank's  Existence,  see  Banks,  307. 

Effect  on  Rights  of  Holder  of  Check,  see 
Banks,  330,  332. 

Effect  of,  on  Officer's  Right  to  Salary,  see 
Corporations,  253. 

Effect  on  Stockholders'  Liability,  see  Corpo- 
rations, 634. 

Effect  on  Prioritv  under  Creditors'  Bill,  see 
Creditors'  Bi'll,  29. 

On  Foreclosure,  Effect,  see  Mortgage,  137. 

Conflict  of  Laws  as  to  Effect,  see  Conflict 
of  Laws,  269-275. 

For  Editorial  Notes,  see  infra,  VTI,  §§  1-4. 

1.  Fractions  of  a  day  may  be  taken  into 
consideration  in  determining  the  priority  of 
appointments  of  receivers.  East  Tennessee, 
V.  &  G.  R.  Co.  v.  Atlanta  &  F.  R.  Co.  49 
Fed.  608,  15:  109 

2.  A  statute  declaring  that  no  receiver 
shall  be  appointed  on  petition  of  the  owner 
of  the  property  is  but  a  legislative  declara- 
tion of  the  rule  of  equity.  Texas  &  P.  R. 
Co.    v.   Gav,    86    Tex.   671,   26    S.    W.   599, 

25:  52 

3.  The  filing  of  a  petition  asking  for  the 
appointment  of  a  receiver  does  not  con- 
stitute "a  suit  actually  commenced  and 
pending,"  as  required  by  Neb.  Code,  §  267, 
before  a  receiver  may  be  appointed,  unless 
it  sets  forth  grounds  instituting  an  actual 
controversy  and  demanding  substantial  re- 
lief beyond  the  mere  appointment  of  a  re- 
ceiver. Vila  V.  Grand  Island  E.  L.  I.  & 
C.  S.  Co.  68  Neb.  222,  97  N.  W.  613,  63:  791 
Jurisdiction. 

Exclusive   Jurisdiction  of  Staie  Court,  see 

Courts,  388,  389. 
Federal   Jurisdiction,   see   Courts,   367,   377, 

381. 
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'Appointment  by  Federal  Court  as  Affecting 
Jurisdiction  of  State  Court,  see  Courts, 
386. 
Conflict  of  Jurisdiction,  see  Courts,  424. 
Jurisdiction  to  Place  Property  in  Hands  of, 

see  Judgment,  30. 
1  4.  The  superior  court  having  general  ju- 
risdiction of  an  action  to  rescind  a  sale  of 
lands  on  the  ground  of  fraud  on  the  part 
of  the  vendors,  has,  under  Cal.  Code  Civ. 
Proc.  §  564,  jurisdiction  to  appoint  a  re- 
ceiver to  preserve  the  moneys  and  securities 
paid  and  delivered  on  the  contract,  and  to 
keep  them  within  the  jurisdiction  until  the 
rights  of  the  parties  can  be  determined. 
Loaiza  v.  San  Francisco  Super.  Ct.  85  Cal. 
11,  24  Pac.  707,  9:  376 

5.  Jurisdiction  to  appoint  a  receiver  of 
corporate  property  cannot  be  conferred  by 
the  mere  consent  of  the  corporation,  where 
neither  equitable  nor  statutory  grounds  ex- 
ist, and  where  other  parties  whose  rights 
are  affected  have  not  been  notified,  nor  is 
a  stockholder  concluded  by  such  an  order. 
Vila  V.  Grand  Island  E.  L.  I.  &  C.  S.  Co.  68 
Neb.  222,  97  N.  W.  613,  63:  791 
Receiver  appointed  without  jurisdiction  act- 
ing as  agent. 

6.  A  railroad  receiver  appointed  by  col- 
lusion of  the  parties  to  the  suit  is  no  more 
than  an  agent  or  superintendent  of  the  rail- 
road company,  for  whose  acts  the  company 
is  liable,  although  the  law  would  not  have 
made  the  company  liable  for  his  acts  if  he 
had  been  lawfully  appointed.  Texas  &  P. 
R.  Co.  V.  Gay,  86  Tex.  571,  26  S.  W.  599, 

25:  52 

7.  A  person  appointed  receiver  of  a  rail- 
road by  a  court  without  jurisdiction,  if  per- 
mitted by  the  railroad  company  to  take 
possession  and  operate  the  road,  is  merely 
the  agent  of  the  company,  which  is  liable 
for  his  negligence.  Id. 
Eligibility. 

8.  The  president  of  one  railroad  is  in- 
eligible to  appointment  as  receiver  of  a 
competing  road,  under  the  Missouri  stat- 
utes. State  ex  rel.  St.  Louis,  K.  &  S.  R. 
Co.   V.   Wear,   135   Mo.  230,   36  S.  W.   357, 

33:  341 
Appointment  before  judgment. 

9.  Where  the  propriety  of  the  appoint- 
ment of  a  receiver  is  the  principal  question 
in  a  case,  and  it  is  required,  if  at  all,  by  the 
view  which  the  court  shall  ultimately  take 
of  the  ease,  as  part  of  the  means  to  afford 
the  relief  contemplated  by  the  decree,  the 
appointment  should  not  be  made  until  the 
hearing.  Union  Mut.  L.  Ins.  Co.  v.  Union 
Mills  Plaster  Co.  37  Fed.  286,  3:  90 

10.  There  is  no  power  to  appoint  a  re- 
ceiver before  trial  and  judgment  in  a  pro- 
ceeding on  behalf  of  the  state,  under  Wash. 
Code,  §  689,  to  compel  persons,  who  are 
acting  as  a  corporation  without  authority 
to  desist  from  doing  so.  State  ex  rel. 
Amsterdamsch  Trustees  Kantoor  v.  Spok- 
ane Count V  Super.  Ct.  15  Wash.  668.  47 
Pac.  31.  37:  111 
Ex  parte  appointment. 

11.  An  ex  parte  order  for  a  receivership 


of  property  by  a  judge  in  vacation  should 
also  appoint  a  very  early  da,,  for  the  show- 
ing of  cause  against  the  order.  State  ex  rel. 
St.  Louis  K.  &  S.  R.  Co.  v.  Wear,  135  Mo. 
230,  36  S.  W.  357,  33:  341 

12.  An  early  opportunity  to  combat,  and, 
if  desired,  to  review,  an  ex  parte  appoint- 
ment of  a  receiver,  is  contemplated  by  Mo. 
Laws  1895,  p.  91,  providing  for  an  appeal, 
and  the  very  summary  determination  there- 
of, from  any  order  refusing  to  revoke,  modi- 
fy, or  change  an  interlocutory  order  ap- 
pointing a  receiver.  Id. 

13.  A  motion  in  vacation  for  the  revoca- 
tion of  an  ex  parte  appointment  of  a  re- 
ceiver, which  was  made  in  vacation,  is  per- 
mitted by  a  reasonable  construction  of  Mo. 
Laws  1895,  p.  91,  providing  for  an  appeal 
from  an  order  refusing  to  revoke  or  change 
an  interlocutory  order  appointing  a  receiv- 
er. Id. 

14.  No  temporary  receivership  can  rightly 
be  set  up  to  last  three  months  without  af- 
fording first  a  hearing  to  the  party  whose 
possession  of  property  is  determined  by 
such  an  order.  Id. 

15.  The  appointment  of  a  receiver  of  a 
national  bank  on  the  ex  parte  application 
of  the  directors  is  utterly  void.  Whitney 
V.  Hanover  Nat  Bank,  71  Miss.  1009,  15 
So.  33,  23:  531 
Persons  concluded  by  appointment. 
Stockholder,  see  Judgment,  286,  287. 

See  also  supra,  5. 

16.  Purchasers  of  the  property  of  a  corpo- 
ration pending  a  suit  to  dissolve  it  are  not 
bound  by  a  decree  appointing  a  receiver  of 
the  property,  because  in  their  character  as 
stockholders  they  made  opposition  to  the 
appointment  of  the  receiver  on  the  ground 
that  no  party  in  interest  asked  or  desired 
a  receiver.  Havemeyer  v.  San  Francisco 
Super.  Ct.  84  Cal.  327,  24  Pac.  121,  10:  627 
Collateral  attack. 

See  also  infra,  112;  Judgment,  143. 

17.  In  a  suit  by  general  creditors  of  a 
bank  who  have  no  judgments  or  specific 
liens,  ft  chancellor's  appointment  of  a  re- 
ceiver is  not  so  unauthorized  and  void  as 
to  be  subject  to  collateral  attack  for  want 
of  jurisdiction, — especially  where  the  man- 
agers of  the  bank  had  abandoned  it,  and 
the  chancellor  had  previously  attempted  on 
their  application  to  appoint  a  receiver,  and 
the  Constitution  of  the  State  has  provided 
that  a  chancellor  may  grant  relief  in  equity 
cases  although  the  legal  remedy  may  not 
have  been  exhausted,  and  that  any  mistake 
in  respect  to  the  question  whether  the  case 
was  one  for  equity  or  common  law  shall 
not  render  the  judgment  or  decree  subject 
to  reversal  or  annulment.  Whitney  v.  Han- 
over Nat.  Bank,   71   Miss.   1009,   15  So.  33, 

23:  531 

b.  In  What  Cases. 

For  Claims  against  Government,  see  Claims 

3. 
In   Supplementary  Proceedings,   see  E.xecu- 

tion.  15,  17. 
Of  Partnership,  see  Partnership,  52,  53. 
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To  Take  Charge  of  Ix)ttery,  see  Equity,  25.  ] 
To  Pay  Taxes,  see  Life  Tenants,  6. 

18.  An  appointment  or  refusal  of  a  re- 
ceiver is  within  the  sound  judicial  discre- 
tion of  the  court  to  which  the  application 
is  made.  Simmons  Hardware  Co.  v.  Waibel. 
1   S.  D.  488,  47  N.  W.  814.  11:  267 

19.  When  parties  have  become  possessed 
in  a  wrongful  and  fraudulent  manner,  of  a 
knowledge  of  a  secret  code  or  system  be- 
longing to  another,  and  the  key  thereto, 
and  have  copied  it  into  a  catalogue  of  their 
own.  a  court  of  equity  should  take  such 
marked  catalogue  into  its  possession 
through  a  receiver  and  retain  it  pending 
the  action,  when  in  furtherance  of  justice 
and  to  prevent  a  fraudulent  use  of  such  se- 
cret code  or  system  such  intervention  be- 
comes necessary.  Id. 

20.  A  receiver  may  be  appointed  at  the 
beginning  of  an  action  by  a  deserted  wife 
to  set  aside  a  transfer  by  her  husband  of 
his  property  to  defeat  her  rights  to  main- 
tenance, under  the  general  equity  power 
of  the  court,  under  the  same  circumstances 
that  the  appointment  would  be  made  in  a 
suit  by  a  creditor  to  set  aside  a  transfer 
fraudulent  as  to  him.  Murray  v.  Murray, 
115  Cal.  266,  47  Pac.  37,  37:  626 

21.  A  receiver  will  not  be  appointed  for 
an  investment  association  at  the  suit  of 
holders  of  certificates  therein,  on  the  ground 
that  the  contract  contained  in  the  certifi- 
cates is  different  from  that  represented  in 
the  literature  of  the  company,  and  that 
they  were  fraudulently  induced  to  purchase 
such  certificates,  since  their  remedy  was  to 
have  in  due  time  applied  for  a  rescission  of 
the  contract,  and  have  asked  that  the 
company  be  required  to  repay  to  them  the 
sums  received  as  a  result  of  the  fraud. 
Equitable  Loan  &  Security  Co.  v.  Waring, 
117  Ga.  599,  44  S.  E.  320,  62:  93 

22.  A  receiver  will  not  be  appointed  to 
take  possession  of  property  and  charge  of 
business  in  the  hands  of  a  defendant,  un- 
less the  plaintiff's  right  is  sufficiently  prob- 
able or  when  it  is  not  probable  that  such 
property  will  be  lost  or  will  sustain  in- 
jury during  the  suit  if  it  is  left  in  de- 
fendant's hands,  or  that  the  business  will 
be  mismanaged.  Ogden  City  v.  Bear  Lake 
&  R.  Waterworks  &  Irrig.  Co.  16  Utah, 
440,  52  Pac.  697,  41 :  305 

23.  A  receiver  is  properly  appointed  for 
a  partnership  on  a  bill  for  dissolution, 
where  one  member  of  the  firm  has  entire 
charge  of  the  property,  excluding  the  other 
therefrom.  Childers  v.  Neely,  47  W.  Va. 
70.  34  S.  E.  828,  49:468 
For  corporations. 

Effect  of  Enacting  Bankruptcy  Law  on 
Right  to  Appoint,  see  Bankruptcy,  4. 

Necessity  of.  on  Dissolution,  see  Corpora- 
tions, 685. 

Of  Insurance  Company,  see  Insurance,  78, 
1301,    1302. 

Prohibition    against,  see   Corporations,  722. 

For  Editorial  Xotes,  see  infra,  ^T^I.  §  3. 

24.  A  receiver  will  not  be  appointed  at 
the  suit   of   a  minority   stockholder  for  a 


corporation  which  is  unable  to  go  on  with 
its  business,  when  the  majority  stockholders 
have  agreed  on  a  reasonable  arrangement 
for  the  disposal  of  all  its  property  for  a 
fair  price,  on  a  private  sale.  Phillips  v. 
Providence  Steam  Engine  Co.  21  R.  I.  302, 
43    Atl.    598,  45:  560 

25.  Unless  expressly  authorized  by  stat- 
ute, a  court  has  no  jurisdiction  to  appoint  a 
receiver  of  corporate  property  upon  grounds 
which  would  not  be  sufficient  were  the  own- 
er a  natural  person.  Vila  v.  Grand  Island 
E.  L.  I.  &  C.  S.  Co.  68  Neb.  222,  97  N.  W. 
613,  63:  791 

26.  Save  in  certain  classes  of  suits  in 
equity  which  constitute  well-recognized  ex- 
ceptions, the  jurisdiction  of  courts  of  equity 
does  not  warrant  the  appointment  of  a  re- 
ceiver to  take  charge  of  and  administer  the 
property  and  business  of  a  corporation,  in 
an  independent  action,  where  that  is  thb 
main  object  and  purpose  of  the  suit,  and 
the  sole  and  only  relief  asked  for.         Id. 

27.  A  receiver  of  an  insolvent  corporation 
may  be  appointed  in  a  suit  which  seeks  no 
other  relief,  under  the  general  provisions  of 
Ind.  Rev.  Stat.  1881,  §  1222,  authorizing  such 
an  appointment  when  a  corporation  is  in- 
solvent or  is  in  imminent  danger  of  insol- 
vency. Supreme  Sitting  0.  of  I.  H.  v.  Baker, 
134  Ind.  293,  33  N.  E.  1128,  20:  210 

28.  In  the  absence  of  statutory  author- 
ity, courts  of  equity  do  not  possess  juris- 
diction over  corporate  bodies  to  the  extent 
of,  on  the  application  of  private  parties, 
appointing  a  receiver,  sequestrating  the 
property  and  business,  and  selling  the  same 
through  the  instrumentality  of  such  re- 
ceiver, and  thereby  winding  up  the  affaira 
and  terminating  the  business,  and  indi- 
rectly dissolving  the  corporation.  Vila  v. 
Grand  Island  E.  L.  I.  &  C.  S.  Co.  68  Neb. 
222,  97  N.  W.  613,  63:  791 

29.  The  forfeiture  of  the  charter  of  a  cor- 
poration does  not,  under  Cal.  Code  Civ. 
Proc.  §§  564  et  seq.,  authorize  the  appoint- 
ment of  a  receiver,  on  application  of  the 
state,  as  a  part  of  the  penalty  of  forfeiture. 
Havemever  v.  San  Franscisco  Super.  Ct. 
84  Cal.  327,  24  Pac.  121,  10:  627 

30.  A  receiver  of  an  incorporated  benefit 
association  may  be  appointed,  as  an  injunc- 
tion would  be  an  inadequate  remedy,  where 
its  officers,  who  are  nonresidents,  are 
charged  with  gross  maladministration  and 
with  depositing  its  money  for  their  own 
benefit,  without  proper  security,  in  an  in- 
solvent bank  in  another  state,  and  are  daily 
receiving  large  sums  which  they  might 
squander  or  convert  to  the  extent  of  many 
thousands  of  dollars  before  they  could  be 
displaced  by  the  process  provided  by  the 
laws  of  the  corporation.  Supreme  Sitting 
0.  of  L  H.  v.  Baker,  134  Ind.  293,  33  N. 
E.  1128,  20:  210 

31.  Dissensions  between  two  persons  who 
are  equal  ownors  of  the  stock  of  a  corpora- 
tion and  are  also  its  officers  will  not  justify 
the  appointment  of  a  receiver  so  long  as  no 
actual    wrong    is    committed    by    either    of 
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them.     Wallace  v.  Pierce-Wallace  Pub.  Co. 
101   Iowa,  313,  70  N.  W.  216,     •        38:  122 

32.  A  receiver  of  that  part  of  the  prop- 
erty of  a  corporation  which  consists  of 
shares  of  stock  in  another  corporation  can- 
not be  appointed  on  account  of  a  disagree- 
ment respecting  the  management  and  con- 
trol of  the  latter  corporation,  between  t-fro 
persons  who  are  the  officers  of  the  former 
corporation  and  own  all  its  stock  in  equal 
shares.  Id. 

33.  A  receiver  of  a  trading  corporation 
may  be  appointed  pending  litigation  over 
the  management  and  conduct  of  its  busi- 
ness, when  its  affairs  have  come  to  a  dead- 
lock because  of  dissensions  between  two 
families  each  of  which  owns  one  half  of  the 
capital  stock.  Sternberg  v.  Wolff  (X.  J. 
Err.  &  App.)  56  N.  J.  Eq.  389,  39  Atl. 
397,  39:  762 

34.  A  receiver  cannot  be  appointed  for  a 
corporation  on  its  own  petition,  on  the 
ground  merely  that  suits  have  been,  or 
are  about  to  be,  brought  against  it  by 
small  creditors  for  the  purpose  of  injuring 
the  corporation  and  doing  great  harm  to  its 
creditors  and  impairing  the  value  of  the 
property  of  the  corporation,  which  is  al- 
leged to  be  sufficient  to  pay  all  its  debts 
ultimately,  if  handled  under  the  order  of 
the  court,  where  no  cause  of  action  against 
any  other  party  is  alleged  although  trustees 
in  a  mortgage  on  the  property  of  the  cor- 
poration are  made  parties  and  appear  in 
the  suit,  and  consent  to  the  appointment 
of  the  receiver.  State  ex  rel.  Merriam  v. 
Ross,  122  Mo.  435,  25  S.  W.  947,       23:  534 

35.  The  appointment  of  a  receiver  on  ap- 
plication of  a  stockholder  will  not  be  denied 
on  the  ground  that  the  corporation  has 
ceased  to  exist  and  the  property  is  held  by 
joint  ownership,  merely  because  the  shares 
have  passed  into  the  hands  of  a  less  num- 
ber of  persons  than  the  law  requires  for 
stockholders,  and  the  offices  of  the  com- 
pany have  become  vacant,  while  an  admin- 
istrator of  the  only  other  stockholder  has 
taken  possession  of  the  corporate  property. 
Re   Belton,   47   La.  Ann.   1614,   18   So.   642, 

30:  648 

36.  A  receiver  of  a  corporation  may  be 
appointed  on  the  application  of  minority 
stockholders  pending  the  investigation  of 
charges  of  outrageous  fraud  on  the  part  of 
the  majority  stockholders  and  managers,  in 
a  suit  for  an  injunction  against  the  negotia- 
tion or  enforcement  of  fraudulent  obliga- 
tions created  by  them,  and  for  other  relief, 
although  that  does  not  extend  to  the  wind- 
ing up  of  the  corporation.  State  ex  rel. 
Independent  Dist.  Teleg.  Co.  v.  Second  Ju- 
dicial Dist.  Ct.   15  Mont.  324,  39  Pac.   316, 

27 :  392 

37.  A  shareholder,  as  well  as  a  creditor, 
may  have  a  receiver  appointed  for  an  insol- 
vent corporation.  Supreme  Sitting  O.  of  I. 
H.   V.   Baker,   134  Ind.  293,   33  X.   E.   1128, 

20:  210 

38.  A  receiver  of  a  dissolved  corporation 
is  only  to  be  appointed  when  necessary  for 
the  purpose  of  preserving  and  distributing 


the  property,  and  only  on  application  of  a 
party  interested,  viz., — a  creditor  or  stock- 
holder. Havemeyer  v.  San  Francisco 
Super.  Ct.  84  Cal.  327,  24  Pac.  121,    10:  627 

39.  A  receiver  of  the  property  of  a  corpo- 
artion  which  has  forfeited  its  franchise  by 
unlawfully  conducting  prize  fights  may  be 
appointed  to  hold  the  property  subject  to 
the  order  of  the  court,  when  necessary  to 
aid  an  injunction  against  the  further  un- 
lawful use  of  the  property.  Columbian 
Athletic  Club  v.  State  ex  rel.  McMahan, 
143  Ind.  98,  40  N.  E.  914,  28:  727 

40.  A  solvent  corporation  cannot  be  put 
into  the  hands  of  a  receiver  on  account  of 
a  debt  not  reduced  to  judgment  or  secured 
by  any  lien  on  property  of  the  corporation. 
Wallace  v.  Pierce-Wallace  Pub.  Co.  101 
Iowa,  313,  70  N.  W.  216,  38:  122 

41.  A  bill  quia  timet  cannot  be  main- 
tained to  place  the  assets  of  a  corporation 
against  which  a  large  number  of  damage 
suits  have  been  brought  in  the  hands  of  a 
receiver  for  preservation  for  the  benefit  of 
parties  who  may  be  successful  in  such  suits. 
Slover  V.  Coal  Creek  Coal  Co.  113  Tenn.  421, 
82  S.   W.   1131,  68:  852 

42.  The  property  of  a  corporation  can- 
not be  impounded  at  the  suit  of  one  who 
has  brought  an  action  for  damages  against 
it  on  the  ground  that  he  fears  that  other 
judgments  will  be  obtained  and  exhaust 
the  assets  of  the  corporation  before  he  can 
secure  his  judgment,  or  that  the  defendant's 
assets   will  be   otherwise   dissipated.         Id. 

43.  Equity  will  not  appoint  a  receiver  to 
take  charge  of  the  assets  of  a  mining  cor- 
poration at  the  suit  of  one  who  has  brought 
an  action  for  damages  against  it  on  the 
ground  that  it  is  exhausting  the  mines,  and 
turning  the  proceeds  into  dividends,  which 
it  pays  out  to  stockholders  for  the  pur- 
pose of  defeating  a  recovery  on  plaintiffs' 
claim.  Id. 
On  foreclosure  of  mortgage. 

Effect    of    Procuring    Appointment    of,    see 

Mortgage,  137. 
See   also  supra,  34. 

44.  Wliere  more  than  a  million  dollars  is 
in  default  in  interest  upon  a  mortgage  on 
a  railroad  1,600  miles  long,  mortgaged  f6r 
$28,000  a  mile,  the  business  of  which  is  de- 
creasing and  seems  likely  to  decrease,  and 
there  are  different  factions  among  the  real 
owners  as  to  its  management,  a  receiver 
may  properly  be  appointed  in  foreclosure 
proceedings.  Mercantile  Trust  Co.  v.  Mis- 
souri K.  &  T.  R.  Co.   36  Fed.   221,     1:  397 

45.  The  right  of  a  mortgagor  to  the 
rents  and  profits  pendente  lite  is  a  sub- 
stantial one,  under  the  laws  of  Michigan, 
which  must  be  recognzed  in  the  courts  of 
the  United  States  in  administering  the 
rights  of  the  parties  to  a  mortgage;  and 
they  cannot,  therefore,  appoint  a  receiver 
to  take  the  rents  and  profits  to  apply  on 
the  mortgage  prior  to  the  completion  of 
foreclosure  by  sale  and  confirmation,  al- 
though the   security   is  inadequate.     Union 
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Ikfut.  L.  Ins.  Co.  V.  Union  Mills  Plaster  Co. 
37   Fed.  286,  3:  90 

46.  To  justify  the  appointment  of  a  re- 
ceiver in  foreclosure,  on  the  ground  of 
waste,  the  waste  must  be  serious  and  the 
danger  of  destruction  or  impairment  of  the 

-security  imminent.  Id. 

47.  A  receiver  may  be  appointed  after 
foreclosure  sale,  where  the  mortgagee  is 
the  purchaser,  and  the  lands  are  inadequate 
to  secure  the  debt,  and  the  debtor  is  in- 
solvent, for  the  purpose  of  receiving  the 
rents  and  profits  accruing  during  the  period 
allowed  for  redemption  from  lands  in  the 
actual  occupancy  of  tenants  who  are  to  pay 
rent  by  crops  or  otherwise,  and  holding 
them  subject  to  the  order  of  the  court,  to 
be  paid  to  the  debtor  if  he  redeem,  other- 
wise to  the  mortgaged  creditor.  Merritt  v. 
€ibson,  129  Ind.  155,  27  X.  E.  136,  15:  277 
Tailure   to   pay   employees    as   ground   for 

appointment. 

48.  A  person  employed  to  cut  merchant- 
able timber  by  a  contract  which  provides 
:for  a  settlement  each  month,  but  for  the 
retention  of  25  per  cent  of  the  amount  due 
until  the  sum  of  $500  shall  be  held  as  a 
forfeiture  for  the  satisfactory  completion  of 
the  job,  is  a  contractor,  and  not  an  em- 
ployee or  person  in  the  employ  of  the  owner 
■of  the  timber,  within  the  meaning  of  Md. 
act  1878,  chap.  108,  providing  for  a  receiver 
■of  an  employer  who  fails  to  pay  employees 
as  required  by  the  act.  Clark  v.  Renninger, 
:89   Md.   66,   42   Atl.   928,  44:  413 


TI.  Powers,  Liabilities,  Property,  and  Con- 
trol. 

Summary  Proceedings  to  Recover  Assets, 
see  supra,  122,  123. 

Toreign  Ancillary  Receivers,  see  infra,  VI. 

Instruction  to,  by  Appellate  Court,  see  Ap- 
peal and  Error,  1183. 

Of  Bank,  Liability  for  Act  of  President, 
see  Banks,  294. 

Liability  for  Injuries  to  Passengers,  see 
Carriers,  164. 

Title  to  Mortgaged  Chattels  Taken  into 
Possession  after  Condition  Broken,  see 
Chattel  Mortgage,  68. 

Interference  with,  as  a  Contempt,  see  Con- 
tempt, 8-10,  44.  45. 

Contempt  by,  see  Contempt,  46-48,  63-65, 
68. 

Hight  to  Recover  Fruits  of  Illegal  Contract, 
see   Contracts,  596. 

Hight  to  Crops  Covered  by  Chattel  Mort- 
gage, see    Crops,   5. 

Embezzlement  by,  see  Embezzlement,  7. 

Rights  of,  in  Funds  Garnished,  see  Garnisli- 
ment,  78. 

Insurable  Interest  of  Receiver,  see  Insur- 
ance,  139. 

Assessment  by  Receiver  of  Insurance  Com- 
pany, see  Insurance.  650. 

To  Pay  Taxes,  see  Life  Tenants.  6. 

Power  to  Dispose  of  Obscene  Publications, 
see   Obscenity,  2. 


Partnership   Property  Vesting  in   Receiver, 

see  Partnership,  66. 
Prohibition  of,  see  Prohibition,  24-28,  38,  39. 
Liability    for    Injury   by   Fellow    Servant's 

Negligence,    see    ^Master    and    Servant. 

477. 
Liability  of  Railroad  Company  for  Injuries 

During  Receivership,  see  Railroads,  23. 
Trust  in  Assets  of,  see  Trusts,  216. 
See  also  infra,  114. 
For  Editorial  Notes,  see  infra,  VII.  §§  5,  6. 

49.  A  receiver  as  the  agent  of  the  law 
takes  from  the  possession  of  a  debtor  all 
his  property,  for  division  among  all  credit- 
ors in  equal  proportions.  New  Haven 
Wire  Co.  Cases,  57  Conn.  352,  18  Atl.  266, 

5:300 

50.  The  amount  to  be  paid  for  the  joint 
use  of  a  street  railway  track  in  the  hands 
of  a  receiver  may  be  determined  by  the 
court  on  a  petition,  where  the  statutes  give 
the  right  to  such  use  on  payment  of  half 
the  cost  of  construction;  and  there  is  no 
right  to  a  jury  on  the  ground  that  it  in- 
volves the  exercise  of  the  right  of  em- 
inent domain.  Pacific  R.  Co.  v.  Wade,  91 
Cal.   449,  27  Pac.  768,  13:  754 

51.  A  receiver  of  a  railroad  company  is 
not  obliged  to  complete  the  transportation 
of  freight  or  repay  any  part  of  the  pre- 
paid charges,  although  the  freight  had  been 
taken  by  the  railroad  company  with  an  ad- 
vance payment  of  the  freight  for  the  whole 
distance  under  a  contract  which  gave  the 
shipper  the  right  to  take  it  off  and  have 
certain  work  done  upon  it  at  an  inter- 
mediate point,  where  it  was  at  the  time 
of  the  receiver's  appointment.  Central 
Trust  Co.  V.  Marietta  &  N.  G.  R.  Co.  51 
Fed.  15,  16:  90 

52.  Receivers  will  not  be  instructed  as  to 
the  distribution  of  funds  until  they  have 
them  in  court.  Strauss  v.  Carolina  I.  Bldg. 
&  L.   Asso.   117   N.  C.    308,  23  S.   E.   450, 

30:  693 

53.  A  receiver  may  avoid  an  assignment 
of  goods  by  way  of  mortgage,  made  by  a 
corporation,  on  the  ground  that  it  was  not 
recorded  within  the  time  required  by  law 
in  order  to  make  it  valid  "as  against  any 
other  person  than  the  parties."  Franklin 
Nat.  Bank  v.  Whitehead,  149  Ind.  560.  49 
N.    E.    592,  39:  725 

54.  The  jurisdiction  of  a  state  court 
which  has  appointed  a  railroad  receiver  to 
direct  him  as  to  the  wages  to  be  paid  for  op- 
erating the  road  within  that  state  is  not  de- 
feated by  the  fact  that  the  employees  in 
operating  the  road  crossed  the  state  boun- 
dary and  incidentally  performed  some  serv- 
ice in  another  state,  although  the  receiver- 
ship is  ancillary  to  a  receivership  in  such 
other  state.  Guarantee  Trust  &  S.  D.  Co. 
v.  Philadelphia,  R.  &  N.  E.  R.  Co.  69  Conn. 
709,  38  Atl.   792,  38:  804 

55.  The  adoption  by  receivers  of  a  street 
railway  company  of  the  use  of  metal  safes 
for  receiving  fares,  into  which  the  pas- 
sengers are  required  to  put  their  fare  while 
the  conductor  presses  a  button  which  rings 
a  bell  and  registers  the  fare,  is  a  detail  iu 
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the  management  of  the  road  which  is  with- 
in the  discretion  of  the  receivers  and  will 
not  be  controlled  by  the  court.  Morley  v. 
Snow,  117  Mich.  246,  75  N.  W.  466,    41:  817 

56.  A  person  who  has,  by  the  order  of 
a  court  of  competent  jurisdiction,  been  ap- 
pointed receiver  of  the  property  of  an  in- 
solvent debtor,  becomes  an  executive  officer 
of  the  court  which  appointed  him;  and  the 
property  received  by  him,  or  the  money 
arising  from  its  sale,  is  in  custodia  legis. 
Tindall  v.  Westcott,  113  Ga.  1114,  39  S.  E 
450,  55:  225 

57.  A  creditor  prima  facie  entitled  to  par- 
ticipate in  a  fund  arising  from  a  sale  of 
the  debtor's  property  is  a  proper  party  to 
move  an  attachment  against  a  receiver  who 
has  misappropriated  the  fund;  and,  in  the 
absence  of  any  such  motion,  the  judge  pre- 
siding, on  information  derived  from  any 
source,  should  cause  proper  inquiry  to  be 
made  as  to  the  facts,  and,  if  found  to  be 
true,  take  proper  steps  to  compel  the  return 
of  the  money.  Id. 

58.  After  the  appointment  of  a  receiver 
for  a  corporation,  the  directors  cannot  rati- 
fy a  transfer  of  property  previously  made 
without  authoritv.  Linville  v.  Hadden,  88 
Md.  594,  41  Atl.*1097,  43:222 
Assumption  and  performance  of  obligations. 

59.  A  receiver  of  a  railroad  company  is 
not  liable  for  removing  a  switch  because 
he  thereby  breaks  a  contract  of  the  com- 
pany to  maintain  it  at  a  certain  place.  He 
is  under  no  obligation  to  perform  the  com- 
pany's contracts  unless  he  has  made  them 
his  own.  Brown  v.  Warner,  78  Tex.  543, 
14  S.  W.  1032,  11:  394 
Liability  on  covenants   of  lease. 

See  also  infra,  68,  87. 

60.  A  receiver  of  an  insolvent  corporation 
by  taking  possession  of  its  leasehold  estate 
becomes  liable  only  for  a  reasonable  rent 
while  he  retains  possession,  and  does  not  be- 
come liable  on  the  covenants  of  the  lease 
as  an  assignee  of  the  term.  Bell  v.  Amer- 
ican Protective  League,  163  Mass.  558,  40 
N.  E.  857,  28:  452 

61.  A  common-law  receiver  of  leasehold 
property  is  not  liable  for  rents  accruing 
while  he  is  in  possession  of  the  property, 
since  he  acquires  no  title  to  the  property, 
but  mere  possession  as  an  officer  of  the 
court.  Stokes  v.  Hoffman  House,  167  N. 
Y.  554,  GO  N.  E.  667,  53:  870 

62.  A  common-law  receiver  who  takes 
possession  of  a  hotel  operated  under  a  lease 
is  not  required  to  pay  the  rent  by  a  clause 
in  the  order  appointing  him,  authorizing 
him  to  take  possession  of  and  carry  on  the 
hotel,  and  to  do  any  and  all  other  things 
which  may  be  necessary  or  proper  to  be 
done  in  the  general  and  ordinary  conduct 
of  similar  places  of  business.  Id. 
Contracts  of  receiver. 

63.  It  cannot  be  assumed  that  a  receiver 
operating  a  railroad  had  no  power  to  make 
fl  contract  for  rebate  to  a  shipper,  where 
his  authoritv  is  not  shown.  Bavlos  v.  Kan- 
Eas   P.   R.   Co.    13    Colo.    181,    22   Pac.    341, 

5:  480 


64-65.  A  receiver  has  no  power  to  make  a. 
contract  to  extend  beyond  the  receivership,, 
and  to  impose  a  liability  upon  one  who  pur- 
chases the  property  under  the  foreclosure- 
sale  made  by  the  court.  Houston,  E.  &  W. 
T.  R.  Co.  V.  Campbell,  91  Tex.  551,  45  S.  W 
2,  43:  225- 

Following   trust    funds   into   hands    of^  re- 
ceiver. 
Funds   of   Insolvent   Bank,   see   Banks,   85- 
Deposit   Received   While    Bank    was    Insol- 
vent, see  Banks,  316. 
Question  for  Jury  as  to  Liability  to   Re- 
store Fund,  see  Trial,  500. 

66.  That  a  receiver  of  a  bank  has  made 
a  partial  distribution  of  the  funds  in  his- 
hands  will  not  preclude  one  entitled  to  pur- 
sue funds  coming  to  the  hands  of  the  re- 
ceiver from  relief  from  an  election  to  treat- 
the  bank  as  a  debtor,  where  the  receiver- 
still  has  in  possession  assets  largely  ex- 
ceeding the  amount  of  the  claim  and  the 
mistake  of  law  may  be  corrected  without 
injury  to  the  trust  estate,  although  the- 
specifie  money  is  no  longer  in  the  hands  of 
the  receiver.  Standard  Oil  Co.  v.  Hawkins,. 
46  U.  S.  App.  115,  74  Fed.  395,  20  C.  C. 
A.  468,  33:  739- 
Sale  of  property. 

67.  The  sale  by  a  receiver  of  the  assets  of 
an  insolvent  commission  company  will  pas* 
a  claim  for  repayment  of  advances  made  t» 
a  produce  buyer  to  enable  him  to  procure 
produce  to  be  shipped  to  the  company  for 
sale,  together  with  a  lien  which  had  been 
expressly  given  by  contract  upon  the  prop- 
erty shipped  to  secure  the  advances.  Cin- 
cinnati T.  W.  Co.  V.  Webster,  117  Kv.  478, 
78  S.  W.  413,  64:  21»' 

68.  A  common-law  receiver  of  leasehold 
property  who,  after  a  judicial  sale  of  the 
property  and  the  placing  of  the  purchaser 
in  possession,  pays  accrued  rent,  thereby 
wrongfully  applies  a  fund  in  court  for  the- 
benefit  of  the  purchaser,  which  the  latter 
may  be  compelled  to  repay  to  him  in  an  ac- 
tion at  law  in  which  the  rights  of  all  par- 
ties cannot  be  adjusted,  although  by  the 
terms  of  sale  the  purchaser  was  to  receive 
the  property  free  from  claims  for  such 
rent.  Stokes  v.  Hoffman  House,  167  N.  Y. 
554,  60  N.  E.  667,  53:  870- 
Liability  of  purchaser  to  creditors, 

J  See  also  infra,  110. 

69.  An  order  directing  possession  of  a 
railroad  to  be  delivered  by  a  receiver  to  a 
purchaser,  subject  to  the  payment  of  such- 
claims  against  the  receiver  as  may  be  estab- 
lished before  the  court  which  appointed  him, 
within  a  reasonable  time,  does  not  make 
the  purchaser  liable  for  any  claims  that  are 
not  thus  established  in  that  court.  Hous- 
ton &  T.  C.  R.  Co.  V.  Crawford,  88  Tex.  277, 
31   S.   W.   176,  28:  761 

70.  Earnings  of  a  railroad  while  operated 
by  a  receiver  after  sale  and  conveyance  are 
subject  to  an  equitable  lien  for  an  indebted- 
ness of  the  railroad  company;  and  a  diver- 
sion thereof  by  tlie  receiver  to  betterments 
upon  the  property  will  make  the  new  own- 
er liable  after  the  receiver's  discharge  for- 
the  amount  of  such  earnings  to  prior  credit- 
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ore  of  the    railroad  company   whose  claims 
have  not  been  paid   by  the  receiver.         Id. 
Relations  with  employees. 
See   also  supra,  54. 

71.  Where  the  property  of  a  railway  or 
other  corporation  is  being  administered  by  a 
receiver,  under  the  superintending  power  of 
a  court  of  equity,  it  is  competent  for  the 
court  to  adjust  difficulties  between  the  re- 
ceiver and  his  emploj'ees,  which,  in  the  ab- 
sence of  such  adjustment,  would  tend  to 
injure  the  property  and  to  defeat  the  pur- 
pose of  the  receivership.  Wa^-erhouse  v. 
Comer,  55  Fed.  149,  "       19:  403 

72.  It  is  in  the  power  of  the  court,  in  the 
interest  of  public  order  and  for  the  protec- 
tion of  property  under  its  control,  to  direct 
a  suitable  arrangement  with  employees  or 
officers  of  a  railroad  in  the  hands  of  a  re- 
ceiver to  provide  compensation  and  condi- 
tions of  their  employment,  and  to  avoid, 
if  possible,  an  interruption  of  their  labor 
and  duty  which  will  be  disastrous  to  the 
trust  and  injurious  to  the  public.  Id. 
Liability  for  negligence. 

For  Injury  by  Fellow  Servant's  Negligence, 
see  Courts,  368. 

73.  A  receiver  of  a  railroad  is  not  a  "pro- 
prietor, owner,  charterer,  or  hirer"  of  the 
road,  within  the  meaning  of  a  statute  mak- 
ing persons  of  the  class  described  liable  for 
the  death  of  any  person  by  their  own  negli- 
gence or  that  of  their  servants  or  agents. 
Turner  v.  Cross,  83  Tex.  218,  18  S.  W.  578, 

15:  262 


ni.   Claims   against;    Priorities;    Receivers' 
Certificates. 

Appeal  from  Order  as  to  Wages,  see  Ap- 
peal and  Error.  39. 

Right  to  Prove  Claim  against  Insolvent 
Stockholder,  see  Bankruptcy,  29. 

Demand  on,  for  Payment  of  Note,  see  Bills 
and   Notes,   172.   173. 

Lien  of  Preferred  Stockholders,  see  Corpo- 
rations, 458-461. 

Interest  on  Claims,  see  Interest,  55-58. 

For  Editorial  Notes,  see  infra,  VII,  §  6. 

74.  The  right  to  present  an  account  for 
allowance  in  receivership  is  not  prejudiced 
by  having  put  it  into  judgment  in  another 
state.  Ward  v.  Connecticut  Pipe  Mfg.  Co. 
71  Conn.  34.5.  41  Atl.  1057,  42:  706 

75.  A  receiver  of  the  corporation  being 
the  representative  of  the  debtor,  a  law 
which  makes  him  a  referee  to  take  proof 
of  claims  against  the  corporation,  and  a 
judge  to  determine  the  materiality  of  evi- 
dence offered  in  their  support,  violates  a 
fundamental  rule  in  the  administration  of 
justice.  People  v.  O'Brien,  111  N.  Y.  1.  18 
N.   E.    C92,  2:  255 

76.  A  receiver  appointed  in  a  suit  by  a 
deserted  wife  to  set  aside  a  transfer  of 
property  by  her  husband  as  in  fraud  of 
her  rights  may  be  directed  to  pay  a  physi- 
cian's bill  incurred  bv  her.  Murrav  v.  ^lur- 
ray.  115  Cal.  266.  47  Pac.  37,  '     37:  626 

77.  The  receiver  in  insolvency  of  a  build- 


ing association  is  the  proper  person  to  as- 
certain the  amount  of  losses  of  the  associa- 
tion, and  make  an  assessment  on  the  mem- 
bers to  meet  the  same.  Eversmann  v. 
Schmitt,   53   Ohio    St.    174,   41    N.    E.    139, 

29:  184 

78.  On  a  claim  by  a  bank  merely  as 
creditor  of  a  railroad  company  in  the  hands 
of  a  receiver,  it  cannot  recover  anything  by 
reason  of  a  loan  made  to  a  construction 
company,  although  the  latter  owned  all  the 
stock  of  the  railroad  company,  when  the 
court  has  in  its  hands  for  distribution  only 
the  assets  of  the  railroad  company.  Mc- 
Tighe  v.  Macon  Const.  Co.  97  Ga.  1,  25 
S.  E.  326,  33:  800' 

79.  Any  advantage  obtained  by  attach- 
ment in  another  state  of  property  of  a  cor- 
poration, after  the  creditor  has  actual  no- 
tice of  the  pendency  of  a  winding-up  suit 
and  equitable  notice  of  the  title  of  a  receiv- 
er under  a  voluntary  conveyance  in  the- 
state  where  the  corporation  was  created, 
must  be  surrendered  before  the  creditor  can- 
be  allowed  to  share  in  the  benefit  of  the 
receivership.  Ward  v.  Connecticut  Pipe 
Mfg.  Co.  71  Conn.  345,  41  Atl.  1057,    42:  706- 

80.  The  fair  value  of  goods  at  the  time 
of  attachment,  although  they  brought  les»- 
than  their  value  at  sheriff's  sale,  must  b© 
accounted  for  before  the  creditor  can  share 
in  the  benefit  of  a  receivership  in  another 
state  in  which  the  attachment  is  not  recog- 
nized as  valid.  Id^ 
Taxes. 

See  also  Taxes,  133,  371. 

81.  Where  the  property  of  an  insolvent 
corporation  liable  to  taxation  under  the 
New  York  corporation  tax  act  of  1880, 
chap.  542,  as  amended  by  N.  Y.  Laws  1881,. 
chap.  361,  has  been  sequestrated  and  is  ia 
the  hands  of  a  receiver  appointed  in  a. 
foreclosure  proceeding,  who  has  in  his  own- 
hands  money  derived  from  its  gross  earn- 
ings sufficient  to  pay  the  taxes,  a  direct 
application  for  an  order  on  him  for  payment 
may  be  made  to  the  court  in  the  foreclo- 
sure proceeding,  by  the  attorney  general  by 
petition,  making  the  corporation  and  the  re- 
ceiver parties.  Central  Trust  Co.  v.  New 
York  City  &  N.  R.  Co.  110  N.  Y.  250,  18 
N.  E.  92,  1 :  260 

82.  When  a  railroad  corporation  liable  to 
taxation  under  the  New  York  corporation 
tax  act  is  operated  by  a  receiver  who  has  in 
his  hands  money  arising  from  the  gross- 
earnings  sufficient  to  pay  the  ta.xes,  the 
state  has  a  paramount  right  to  collect  such 
taxes  from  such  money.  Id» 

83.  Taxes  upon  the  shares  of  stock  in  an 
insurance  company,  which  are  by  statute 
charged  to  and  made  payable  by  the  corpo- 
ration, are  a  demand  payable  out  of  its- 
assets  in  the  hands  of  its  receiver  in  case 
it  becomes  insolvent  after  they  become  due. 
Boston  &  A.  R.  Co  V.  Mercantile  Trust  & 
D.  Co.  82  Md.   535,  34  Atl.  778,  38:  9T 

84.  Taxes  against  the  real  estate  of  a  cor- 
poration will  be  entitled  to  preference  in 
payment,  in  case  the  corporation  goes  into 
the  hands  of  a  receiver.     Lamkin  v.  Bald- 
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win  &  L.  Mfg.  Co.  72  Conn.  57,  43  Atl.  593, 

1042,  44:  786 

Priorities. 

Of  Claim  for  Wages,  Priority  of  Assignee, 
see  Assignment,   15. 

Priority  of  Lien  in  Receiver's  Favor  over 
Attachment,  see  Attachment,  38c. 

As  to  Trust  Fund  Deposited  in  Bank,  see 
Banks,   319. 

As  to  Priorities  between  Creditors  of  Insol- 
vent Corporation  Generally,  see  Cor- 
porations,  VI.    f,   2. 

Of  Taxes,  see  Corporations,  813. 

See  also  supra,  84;  infra,  104-107;  Estop- 
pel, 175. 

For  Editorial  Notes,  see   infra,  VII.  §  6. 

85.  The  balance  due  on  a  locomotive  sold 
to  a  railroad  company  more  than  six 
months  before  the  road  went  into  the  hands 
of  a  receiver  cannot  be  allowed,  on  a  claim 
made  nearly  a  year  after  his  appointment, 
to  be  paid  out  of  the  earnings  of  the  re- 
ceivership in  preference  to  the  claims  of 
bondholders  under  a  prior  mortgage,  but  is 
to  be  classed  with  general  debts  of  the  cor- 
poration. ]\Ianchester  Locomotive  Works 
V.   Truesdale,   44  Minn.   115,  46  X.  W.  301, 

9:  140 

86.  A  loan  by  a  bank  to  an  embarrassed 
telegraph  company  which  is  in  pressing  need 
of  money  to  meet  its  current  expenses,  and 
which  uses  the  money  in  paying  debts  of  a 
character  for  which  receivers'  certificates 
were  authorized  to  be  issued,  will  not  give 
the  bank  a  lien  on  the  assets  superior  to  a 
first  mortgage  on  the  property,  if  neither 
the  bank  nor  the  persons  who  were  paid 
out  of  the  loan  obtained  receivers'  certifi- 
cates. Farmers'  Loan  &  T.  Co.  v.  Bankers' 
&  M.  Teleg.  Co.  148  N.  Y.  315,  42  N.  E.  707, 

31 :  403 

87.  A  claim  for  rent  for  property  leased 
to  a  corporation  which  has  been  placed  in 
the  hands  of  a  receiver,  in  a  suit  in  which 
the  lessor  joins,  which  accrues  subsequently 
to  his  appointment,  cannot  be  made  a  pre- 
ferred claim  against  the  funds  in  his  hands, 
unless  he  in  fact  adopts  the  lease.  Trades- 
man Pub.  Co.  V.  Knoxville  Car-Wheel  Co.  95 
Tenn.  634,  32  S.  W.  1097,  31 :  593 

88.  Employees  of  a  corporation  in  the 
hands  of  a  receiver  on  foreclosure  of  a  mort- 
gage have  a  perfect  equity  to  priority  of 
payment  for  wages  earned  within  six  months 
before  the  receiver's  appointment,  when  the 
funds  from  which  the}'  ought  to  have  been 
paid  have  been  used  for  the  Ijenefit  of  bond- 
holders, even  if  the  terms  of  the  mortgage 
embrace  income.  Drennen  v.  Mercantile 
Trust   &   D.   Co.    115  Ala.  592,  23   So.   164. 

39:  623 

89.  The  public  character  of  a  corporation 
is  not  an  element  of  the  equity  in  favor  of 
the  priority  of  claims  against  a  receiver  for 
wages  when  earnings  which  should  have 
been  applied  to  them  have  been  wrongfully 
diverted  for  the  benefit  of  bondholders;  but 
a  manufacturing  company  or  a  mining  com- 
pany is  subject  to  the  rule  as  much  as  a 
railroad  company.  Id. 
,     90.  Claims   fur  the  purchase  price  of  the 


products  of  a  corporation  constituting  a 
part  of  its  gross  earnings,  and  a  part  of 
which  represents  the  labor  of  emploj'ees, 
constitute,  in  the  hands  of  a  receiver,  a 
class  of  assets  to  which  employees  whose 
wages  earned  within  six  months  are  still 
unpaid  have  a  claim  prior  to  that  of  bond- 
holders  on   foreclosure.  Id. 

91.  The  "trust  fund"  mentioned  in  Ohio 
Rev.  Stat.  1892,  §  3206a,  providing  that, 
where  property  of  an  employer  is  placed  in 
the  hands  of  a  receiver  or  assignee,  claims 
for  labor  performed  within  three  months 
prior  to  the  appointment  of  the  receiver 
or  assignee  shall  be  first  paid  out  of  the 
trust  fund,  in  preference  to  all  other  claims, 
is  the  general  fund  remaining  after  the  pay- 
ment of  valid  securities  and  liens,  obtained 
in  good  faith  for  value,  against  the  property 
in   the    hands   of  the   assignee  .  or   receiver. 

]  St.  Marvs  Machine  Co.  v.  National   Supply 
Co.  68  Ohio  St.  535,  67  N.  E.  1055,      64:  845 

92.  Labor  necessary  to  the  continuation 
of  the  business  of  a  corporation  does  not 
entitle  the  workmen  to  priority  of  payment 
out  of  the  assets  of  a  receiver  on  foreclo- 
sure of  a  mortgage,  if  the  labor  is  not  shown 
to  have  been  to  the  advantage  of  the  bond- 
holders or  necessary  in  conservation  of  their 
interests,  or  if  the  receiver  has  not  realized 
any  income  out  of  which  the  wages  should 
be  paid.  Drennen  v.  Mercantile  Trust  &  D. 
Co.    115  Ala.   592,   23  So.   164.  39:623 

93.  Mere  casual  and  incidental  repairs  to 
remedy  defects  caused  by  current  use  are 
not  improvements  or  betterments  within  the 
rule  which  gives  priority  to  wages  out  of 
the  assets  of  a  receiver  of  a  corporation 
when  funds  that  should  have  been  used  to 
pay    wages    have   gone   into    improvements. 

Id. 

94.  Preference  over  a  mortgage  debt  in  re- 
spect to  the  receiver's  earnings  cannot  be 
given  to  a  claim  for  damages  caused  by  neg- 
ligence of  a  street  railway  company  before 
the  appointment  of  the  receiver,  in  a  suit  to 
foreclose  the  mortgage  on  the  street  rail- 
way property.  St.  Louis  Trust  Co.  v.  Riley, 
70  "Fed.  32,  36  U.  S.  App.  100,  16  C.  C.  A. 
610,  30:  456 

95.  Mortgages  upon  a  railway  and  the  in- 
come thereof,  under  which  the  mortgagor  is 
left  in  possession,  are,  as  to  the  income  pro- 
duced before  or  after  the  appointment  of  a 
receiver  in  foreclosure,  subject  to  be  post- 
poned in  equity  in  favor  of  a  claim  for  dam- 
ages resulting  from  a  tort  committed  by  the 
mortgagor  in  the  operation  of  the  road. 
Green  v.  Coast  Line  R.  Co.  97  Ga.  15,  24 
S.  E.  814,  33:  806 

96.  Preference  to  railroad  mortgagees  is 
not  gained  by  payment  of  a  judgment 
against  the  railroad  company  for  damages, 
when  it  is  paid  after  its  affirmance  on  ap- 
peal by  the  surety  on  a  supersedeas  bond 
who  signed  it  when  the  mortgage  was  in  ex- 
istence and  no  default  had  been  made  upon 
it  and  when  the  railroad  company  was  ap- 
parently solvent,  although  the  bond  may 
have  benefited  the  mortgagees  by  prevent- 
ing a  levy  on  the  railroad  which  might  have 
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jvorked  detriment  to  them  directly  and  in- 
iirectlv  as  substantial  owners  of  the  prop- 
ifty.  'Whitelv  v.  Central  Trust  Co.  43  U. 
3.   App.   643, '70   Fed.    74,  22   C.   C.   A.   67, 

34:  303 

97.  The  holder  of  a  judgment  against  a 
railroad  company,  which  is  entitled  to  prior- 
ity over  a  mortgage  in  respect  to  the  in- 
come of  the  road,  is  entitled  to  a  portion 
of  the  fund  sufficient  to  pay  his  judgment, 
produced  by  the  sale  of  the  corpus  by  a  re- 
ceiver appointed  in  an  action  for  the  fore- 
closure of  the  mortgage,  where,  the  latter 
has  applied  a  portion  of  the  income  more 
than  sufficient  to  pay  the  judgment  to  bet- 
terments and  to  the  payment  of  his  own 
compensation  and  counsel  fees.  Green  v. 
Coast  Line  R.  Co.  97  Ga.   15,  24  S.  E.  814, 

33:  806 

98.  A  preference  of  a  claim  for  paving  the 
track  of  a  street  railway  out  of  the  proceeds 
of  the  property  on  foreclosure  cannot  be 
allowed  on  account  of  the  purchase  by  the 
company  of  cars  and  other  equipment  after 
the  paving  was  begun,  materially  increas- 
ing the  value  of  the  mortgaged  property, 
unless  such  equipment  was  paid  for  out  of 
the  current  earnings  of  the  company. 
Union  Trust  Co.  v.  Richmond  City  R.  Co. 
154  Ind.  291,   55  N.  E.  745,  48:  41 

99.  A  landlord  of  an  embarrassed  corpora- 
tion, who  intervenes  in  receivership  pro- 
ceedings against  it,  asserting  a  prior  lien 
for  rent,  and  asking  leave  to  distrain  there- 
for, does  not  waive  or  forfeit  his  rights  on 
the  ground  of  having  assented  to  the  pro- 
ceedings, where  he  has  consistently  insisted 
on  the  priority  of  his  claim.  Link  Belt 
Machinery  Co.  v.  Hughes,  195  111.  413,  63 
N.   E.    186,  59:  673 

100.  The  mere  fact  that  receivers  of  a 
hospital  are  authorized  to  operate  it  does 
not,  ipso  facto,  give  preference  to  any  debts 
they  may  contract  in  so  doing  over  prior 
liens  on  the  property,  where  they  are  not 
appointed  at  the  request  of  the  prior  lien 
holders.  United  States  Invest.  Corp.  v. 
Portland  Hospital,  40  Or.  523,  67  Pac.  194, 

56:  627 

101.  A  court  cannot,  in  appointing  a  re- 
ceiver for  a  hospital,  authorize  him  to 
continue  its  operation,  and  contract  debts 
which  shall,  without  the  consent  of  prior 
contract,  lien  holders,  take  precedence  over 
their   claims.  Id. 

102.  Demands  by  mere  contract  credit- 
ors of  a  hospital  for  debts  incurred  by 
its  receiver  cannot  be  set  up  as  preferred 
claims  in  a  suit  to  foreclose  a  prior  mort- 
gage, merely  because  the  receiver  has  made 
«n  unjust  application  of  income  to  pay- 
ments on  the  mortgage  and  improvements 
on  the  property.  Id. 

103.  A  street  railway  is  within  the  rea- 
son of  the  rule  of  a  court  of  equity  which 
subjects  proceeds  of  mortgaged  railway 
property  in  the  hands  of  a  receiver  to  the 
payment  of  current  debts  made  in  the  or- 
dinary course  of  business,  if  there  has  l>een 
any  diversion  of  the  current  receipts  to 
increase  the  value  of  the  security.     Union 


Trust    Co.    V.    Richmond    City    R.    Co.    154 

Ind.  291,  55  X.  E.  745,  48:  41 

Receivers   certificates. 

See  also  supra,  80. 

For  Editorial  Xotes,  see  infra,  VII.  §  6. 

104.  The  issue  of  receivers'  certificates 
which  shall  be  a  first  lien  on  the  mortgaged 
property  cannot  be  authorized  by  the  court 
in  a  suit  to  foreclose  a  mortgage  on  the 
property  of  a  mere  private  corporation,  such 
as  a  coal-mining  company.  Farmers  Loan 
&  T.  Co.  V.  Grape  Creek  Coal  Co.  50  Fed. 
481,  16:  603 

105.  A  court  of  chancery  cannot,  against 
the  objection  of  the  first  mortgagee,  author- 
ize the  receiver  of  a  private  corporation  ap- 
pointed at  the  suit  of  a  second  mortgagee  to 
borrow  money  to  carry  on  the  corporate 
business  on  certificates  to  be  made  a  first 
and  paramount  lien  on  the  corporate  prop- 
erty. Hanna  v.  State  Trust  Co.  70  Fed.  2, 
36  U.  S.  App.  61,  16  C.  C.  A.  586,      30:  201 

106.  Vested  liens  upon  the  property  of  in- 
dividuals and  private  corporations  cannot 
be  displaced  by  means  of  receivers'  certifi- 
cates. Hooper  v.  Central  Trust  Co.  81  Md. 
559,  32  Atl.  505,  29:  262 

107.  Receivers'  certificates  issued  to  a 
promoter  of  a  corporation  for  money  ad- 
vanced to  pay  for  improvements  put  on 
the  corporate  property  will  not  be  given 
priority  over  the  rights  of  the  seller  of  the 
property,  who  waived  his  lien  upon  the 
fraudulent  guaranty  by  another  promoter 
at  the  time  of  the  sale  that  money  was  in 
his  possession  which  would  be  applied  to 
pay  for  such  improvements.  Id. 


TV.  Actions  and  Remedies. 

Exclusiveness  of  Jurisdiction  in  Case  of, 
see    Courts,    389-391,    398,    419,    423. 

Corporate  OflScer  Prosecuting  Error  against 
Receiver's  Objection,  see  Corporations, 
835. 

Costs  in,  see  Costs  and  Fees,  39. 

Election  Between  Remedy  of  Attachment 
and  Sharing  in  Receivership,  see  Elec- 
tion of  Remedies,  33. 

Substitution  of  Other  Party  in  Place  of  Re- 
ceiver, see  Parties,  219. 

For  Editorial  Notes,  see   infra,  VIT.  §  4. 

108.  An  action  for  injury  or  death  caused 
by  negligence  of  a  receiver  of  a  corporation 
may  be  brought  against  the  corporation  af- 
ter the  property  has  been  restored  to  it 
on  the  receiver's  discharge  and  the  property 
or  fund  charged  with  the  liability.  Bart- 
lett  V.  Cicero  Light,  H.  &  P.  Co.  177  HI. 
68,  52  X.   E.  339,  42:  715 

109.  A  receiver  of  a  railroad,  appointed 
in  foreclosure  proceedings,  cannot  be  sub- 
stituted in  place  of  the  railroad  company  in 
a  pending  action  for  a  trespass  committed 
before  his  appointment :  and  such  action  is 
not  maintainable  against  him.  Decker  v, 
Gardner,    124   X.     Y.      334,    26   N.    E.    814, 

11:  480 

110.  Failure  to  present  to  a  Federal  court 
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which  appointed  a  receiver  of  a  railroad 
company,  a  claim  against  him,  does  not  pre- 
clude an  action  in  a  state  court  after  his 
discharge,  to  enforce  a  liability  of  a  pur- 
chaser of  the  railroad  for  a  debt  against  the 
old  company.  Houston  &  T.  C.  R.  Co.  v. 
Crawford,    88    Tex.    277,    31    S.    W.    176, 

28:  761 

111.  A  general  creditor  has  the  right  to 
intervene  in  case  of  a  receivership,  and  con- 
test the  validity,  as  well  as  the  priority,  of 
other  claims  or  asserted  liens.  Franklin 
Nat.  Bank  v.  Whitehead,  149  Ind.  560,  49 
N.  E.  592,  39:  725 

112.  A  receiver  appointed  by  a  court  of 
competent  jurisdiction,  in  a  suit  brought  by 
him  as  a  creditor  for  himself  and  other 
creditors  similarly  situated,  is  in  a  position 
to  make  a  collateral  attack  on  a  void  order 
by  another  court  attempting  to  appoint  a 
receiver.  State  ex  rel.  Merriam  v.  Ross,  122 
Mo.  435,  25  S.  W.  947,  23:  534 
Leave  of  court. 

See  also  Courts,  391. 

113.  Receivers  appointed  by  the  courts  of 
the  United  States  are  subject,  under  the  act 
of  Congress  of  March  3,  1887,  to  suits  with- 
out leave  in  any  court  having  jurisdiction 
over  the  subject-matter,  although  no  court 
can  interfere  with  the  custody  of  the  prop- 
erty held  by  another  court  through  its 
receiver.  Dillingham  v.  Anthony,  73  Tex. 
47,  11  S.  W.  139,  3:  634 
Right  of  action  against  receiver. 
Replevin  by  Chattel  Mortgagee  against,  see 

Chattel  Mortgage,  71a. 

Garnishment  of  Receiver,  see  Garnishment, 
19. 

Conclusiveness  of  Judgment  against  Re- 
ceiver, see  Judgment,  175. 

Receivers  as  Necessary  or  Proper  Parties 
Defendant,  see  Parties,  II.  a,  5. 

Removal  of  Action  see  Removal  of  Causes, 
6. 

For  Editorial  Notes,  see  infra,  VII,  §  6. 

114.  Misapplication  of  funds  belonging  to 
a  corporation,  by  its  receiver,  and  gross 
misconduct  by  him  in  managing  the  receiv- 
ership, constitute  a  good  cause  of  action 
in  favor  of  his  successor,  but  not  in  favor 
of  the  creditors  of  the  corporation.  Boyd 
V.  Mutual  Fire  Asso.  116  Wis.  155.  94  N. 
W.  171,  61:  918 
Right  of  action  by  receiver. 

Action  by  Foreign  Receivers,  see  infra,  141- 
152. 

To  Foreclose  Mortgage  to  Loan  Association, 
see  Building  and  Loan  Associations, 
46-49. 

Conflict  of  Laws  as  to  Action  by,  see  Con- 
flict of  Laws,  .S.30. 

Action  to  Enforce  Stockholders'  Liabilitv. 
see  Corporations,  627-6.30,  740;  Evi- 
dence. 187. 

For  Assessments,  see  Insurance,  675. 

Federal  .Jurisdiction  of  Action  by,  see 
Courts.  3.30. 

Jurisdiction  of  E(]uity,  see  Equity,  12. 

Collateral  Attack  on  Judgment  in  Favor  of, 
see  Judgment,  12.3. 


Joinder  of  Actions  in  Favor  of  Receiver  and 

of  Creditor,  see  Parties,  110. 
For  Editorial  Notes,  see  infra,  VII.  §  5. 

115.  A  receiver  of  an  insolvent  corpora- 
tion cannot  maintain  an  action  in  his  own, 
name  for  secret  profits  of  promoters,  if  the 
claims  have  not  been  assigned  to  him.  Hay- 
ward  V.  Leeson,  176  Mass.  310,  57  N.  E. 
656,  49 :  725- 

116.  The  appointment  of  a  receiver  to 
"collect,  take  possession  of,  preserve,  and 
care  for"  the  property  of  an  insolvent  cor- 
poration does  not  transfer  to  him  the  title 
to  choses  in  action,  so  that  he  can  sue  there- 
on in  his  own  name.  Id. 

117.  That  suits  to  recover  secret  profits- 
from  promoters  are  prosecuted  by  a  re- 
ceiver of  the  corporation  for  the  exclusive- 
benefit  of  part  only  of  the  creditors  is  im- 
material, if  they  alone  contribute  to  the 
expenses  of  the  suit.  Id. 

118.  After  the  appointment  of  a  receiver 
for  a  corporation  whose  funds  a  member 
is  alleged  to  have  used  to  pay  premiums  for 
insurance  upon  his  life  in  favor  of  his  wife,- 
creditors  of  the  corporation  cannot  main- 
tain an  action  to  contest  her  right  to  the 
proceeds  of  the  policy,  since  such  right  of 
action,  if  any,  is  vested  in  the  receiver. 
Northwestern  Mut.  L.  Ins.  Co.  v.  Kidder, 
162  Ind.  382,  70  N.  E.  489,  66:  81>- 

119.  Receivers  appointed  to  enforce  an- 
assessment  on  stockholders  of  an  insolvent 
corporation  may  maintain  a  bill  in  equity 
against  one  in  whose  name  stock  stands  on^ 
the  corporate  books,  to  discover  who  is  the 
true  owner  of  it,  and  therefore  the  proper 
party  to  be  sued.  Brown  v.  McDonald,  67 
C.  C.  A.  59,   133  Fed.  897,  68:  462^ 

120.  A  receiver  appointed  in  a  statutory 
proceeding  instituted  by  the  state  auditor 
to  wind  up  an  insolvent  insurance  companjr- 
has  no  authority  to  sue  for  unpaid  stock, 
subscriptions  which  the  company  has  re- 
leased by  a  contract  binding  on  itself,  either 
by  the  terms  of  the  statute,  or  by  the  order 
of  appointment,  or  by  an  assignment  to 
him  by  the  company  of  its  effects,  made  in 
pursuance  of  such  order.  Such  receiver 
does  not  represent  the  rights  of  creditors. 
Republic  L.  Ins.  Co.  v.  Swigert,  135  111.  150, 
25  N.  E.  680,  12:  32* 

121.  Persons  for  whose  benefit  a  suit 
is  prosecuted  to  recover  secret  profits  made 
by  promoters  of  a  corporation,  by  a  re- 
ceiver appointed  for  it  in  another  jurisdic- 
tion, need  not  be  shown  to  be  creditors  of 
the  corporation  to  maintain  the  jurisdic- 
tion of  the  court  in  which  the  suit  i» 
brought,  since  that  is  a  question  for  the 
court  which  appointed  the  receiver  and  di- 
rected the  bringing  of  the  suit.  Havward 
V.     Leeson,    176    Mass.   310,   57   N.    E.    656, 

49:  725- 
Summary  proceedings  to  recover  assets. 

122.  Wliore  a  receiver  of  a  corporation  is 
applied  for,  partly  by  reason  of  the  alleged 
insolvency  of  the  company,  if  appointed  he 
may  maintain  a  summary  proceeding  en- 
titled in  the  original  action,  to  compel  of- 
ficers  of  the   company   to  surrender  assets- 
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■which    they    are   charged    with    concealing. 
Brandt  v.  Allen,  76  Iowa,  50,  40  N.  W.  82, 

1:  653 

123.  In  a  summary  proceeding  by  a  re- 
•ceiver  to  recover  assets,  in  which  it  is 
found  that  he  had  a  probable  right  thereto, 
and  such  orders  are  made  as  are  designed 
to  protect  that  right  until  a  final  deter- 
mination of  the  questions  at  issue  upon 
their  merits,  an  objection  to  this  disposi- 
tion of  the  property  without  a  trial  in  a 
plenary  suit  is  without  merits.  ^  Id. 
Execution.                                       '' 

124.  No  executory  process  can  be  issued 
against  receivers  on  a  judgment  rendered 
in  garnishment  proceedings  against  them. 
It  can  only  be  satisfied,  as  other  demands 
are  satisfied,  by  an  application  to  the  court 
in  which  the  receivership  proceedings  are 
pending  for  an  order  directing  its  payment. 
Irwin  V.  McKechnie,  58  Minn.  145,  59  N. 
"W.  987,  26:  218 


V.  Expenses  of  Receivership. 

Xiability  of  person  procuring  appointment 
of  receiver. 

125.  A  railroad  mortgagee  is  not  liable 
for  unpaid  wages  or  other  obligations  in- 
curred by  a  receiver  appointed  at  the  mort- 
gagee's instance  in  a  foreclosure  suit,  al- 
though the  trust  fund  is  sufficient  to  pay 
them,  unless  such  responsibility  was  im- 
posed by  the  court  as  a  condition  of  the 
appointment  or  the  continuance  of  the  re- 
ceiver in  office.  Farmers'  Loan  &  T.  Co. 
V.  Oregon  P.  R.  Co.  31  Or.  237,  48  Pac.  706, 

38:  424 

126.  A  creditor  of  an  embarrassed  corpo- 
ration, who,  for  the  purpose  of  getting 
control  of  its  plant  and  shielding  it  from 
its  creditors,  collusively  obtains  the  ap- 
pointment of  a  receiver,  and  thereby  pre- 
vents the  owner  of  the  premises  on  which 
the  plant  is  located  from  enforcing  his 
claims  for  rent,  will  render  himself  person- 
ally liable  for  the  rent  accruing  during  the 
receivership.  Link  Belt  Machinery  Co.  v. 
Hughes,  195  111.  413,  63  N.  E.  186,      59:  673 

127.  The  owner  of  property  leased  to  an 
embarrassed  corporation,  for  which  a  re- 
ceiver is  collusively  appointed  at  the  in- 
stance of  one  of  its  creditors,  does  not,  by 
accepting  the  proceeds  in  the  receiver's 
hands  as  a  payme^it  on  his  claim  for  rent, 
exhaust  his  remedy  so  as  to  prevent  the 
court  from  requiring  the  creditor  to  pay  the 
•deficiency.  Id. 


VI.  Foreign  and  Ancillary  Receivers. 

T^ransmitting  Funds  to  Foreign  Receiver 
of  Loan  Association,  see  Building  and 
Loan  Associations,  84. 

•Conflict  of  Laws  as  to  Transmitting  Funds 
to,  see  Conflict  of  Laws,  27.5. 

ffor  Editorial  Notes,  see  infra,  VII.  §  7. 


128.  A  receiver  to  whom  a  court  of  com- 
petent jurisdiction  orders  the  payment  of 
assessments  by  stockholders  has  no  author- 
ity to  consent  to  a  decree  in  another  state 
for  the  payment  of  such  obligations  to  the 
creditor  in  whose  suit  he  was  appointed. 
Castleman  v.  Templeman,  87  Md.  546,  40 
Atl.  275,  41 :  367 

129.  Local  branches  of  a  foreign  benefit 
society  which  has  become  insolvent  cannot 
refuse  to  turn  over  assessments  in  their 
hands  to  an  ancillary  receiver  appointed  to 
aid  the  foreign  receiver  in  collecting  in  the 
assets  to  be  by  him  transmitted  to  the  for- 
eign receiver  for  distribution  in  the  discre- 
tion of  the  court,  if  such  disposition  appears 
to  be  proper  and  consistent  with  affording 
due  protection  to  the  citizens  of  the  state. 
Baldwin  v.  Hosmer,  101  Mich.  119,  59  N. 
W.  432,  25:  739 

130.  Funds  in  the  hands  of  a  Connecticut 
receiver,  received  from  trustees  of  local 
branches  of  the  Order  of  Iron  Hall  in  that 
state,  and  made  up  of  the  reserved  funds 
which  were  in  the  hands  of  the  trustees  of 
such  local  branches,  which  had  been  created 
by  retaining,  under  the  laws  of  the  order,  20 
per  cent  of  assessments  collected, — are  sub- 
ject to  an  equitable  lien,  on  the  insolvency 
of  the  corporation,  for  repayment  of  certifi- 
cate-holders in  that  state,  if  they  elect  to 
treat  the  contract  as  rescinded,  and  will  be 
retained  for  distribution  among  them  in- 
stead of  paying  them  over  to  a  receiver 
and  assignee  appointed  in  Indiana,  where 
the  corporation  was  created  and  is  being 
wound  up;  especially  where  he  claims  the 
money  for  distribution  among  the  creditors 
of  the  corporation  generally,  without  any 
distinction  in  favor  of  certificate  holders. 
Fawcett  v.  Supreme  Sitting  of  0.  of  I.  H. 
64  Conn.  170,  29  Atl.  614,  24:  815 

131.  A  receiver  of  the  property  in  Massa- 
chusetts of  a  benefit  society  incorporated  in 
Indiana,  may,  by,  the  exercise  of  comity,  be 
ordered,  after  paying  his  charges,  and  ex- 
penses and  the  expenses  of  the  suit,  to  pay 
over  the  balance  to  a  receiver  in  Indiana, 
where  the  courts  of  both  states  have  adopt- 
ed the  same  principles  governing  the  distri- 
bution of  the  fund,  and  it  appears  by  the 
decree  of  the  Indiana  court  that  it  will  ad- 
mit the  proof  of  claims  against  the  funds 
made  in  the  Massachusetts  court  when  it 
regularly  certifies  them,  subject  to  such 
revision  in  Indiana  as  justice  may  seem 
to  the  court  to  require,  and  will  distribute 
the  fund  so  that  benefit  certificate  members 
in  Massachusetts  will  receive  the  same  pro- 
portionate dividend  as  members  in  Indiana 
and  other  states.  Buswell  v.  Supreme  Sit- 
ting 0.  of  I.  H.  161  Mass.  224,  36  N.  E.  1065. 

23:  848 

132.  A  court  will  not  turn  over  to  a  re- 
ceiver and  assignee  of  a  foreign  corporation, 
who  is  appointed  in  another  state,  a  fund 
which  is  in  the  hands  of  a  local  receiver,  un- 
less satisfied  that  no  injustice  will  thus 
be  done  to  citizens  in  that  state.  Fawcett 
v.  Supreme  Sitting  of  O.  of  I.  H.  64  Conn. 
170,   29   Atl.  614,  24:  815 
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133.  A  receiver  of  the  property  of  a  for- 
eign corporation  takes  no  title  to  debts  due 
it  from  debtors  in  another  state,  although 
in  the  ordinary  course  of  business  of  the 
corporation  the  debts  would  have  been  pay- 
able in  the  state  of  his  appointment,  as  the 
locus  of  the  debt  follows  the  domicil  of  the 
owner,  and  the  domicil  of  a  corporation  is 
in  the  state  of  its  creation.  Holbrook  v. 
Ford,  153  111.  633,  39  N.  E.  1091,  27:  324 

134.  A  foreign  receiver  who  has  obtained 
possession  of  property  within  the  jurisdic- 
tion of  the  court  appointing  him  will  be  pro- 
tected in  such  possession  in  any  jurisdiction 
into  which  he  may  take  the  property.  Rob- 
ertson V.  Stead,  135  Mo.  135,  36  S.  W.  610, 

33:  203 

135.  The  possession  of  a  receiver,  appoint- 
ed in  one  jurisdiction,  of  the  personal  prop- 
erty of  a  debtor  taken  by  him  under  order 
of  court,  does  not  exempt  it,  when  taken  in- 
to another  jurisdiction,  from  attachment  by 
creditors  therein,  or  give  the  receiver  any 
right  to  hold  it  against  the  claims  of  such 
attaching  creditors.  Humphreys  v.  Hop- 
kins. 81  Cal.  551,  22  Pac.  892,  6:  792 

136.  The  right  of  a  receiver  appointed  by 
a  foreign  tribunal  to  wind  up  an  insolvent 
partnership  situated  within  its  jurisdiction, 
to  take  possession  of  money  due  to  such 
partnership  from  domestic  debtors,  will  not 
be  recognized  as  against  the  claims  of  non- 
resident creditors  of  the  insolvent  partner- 
ship who  have  attached  such  money  under 
the  domestic  laws  after  the  appointment  of 
the  receiver,  but  before  he  obtained  actual 
possession  of  the  money  or  an  enforceable 
lien  thereon,  even  although  he  has  received 
a  general  assignment  of  the  partnership 
property.  Catlin  v.  Wilcox  Silver  Plate 
Co.  123  Ind.  477,  24  N.  E.  250,  8:  62 

137.  A  receiver  of  a  foreign  corporation 
appointed  at  its  domicil,  to  whom  all  the 
assets  of  the  corporation  have  been  assigned 

.as  fully  as  can  be  done  in  accordance  with 
the  decree  of  the  appointing  court,  may  be 
allowed  to  intervene  and  be  heard  in  a  pro- 
ceeding in  Massachusetts  for  the  appoint- 
ment of  a  receiver  of  the  property  of  the 
corporation  found  within  the  latter  state. 
Buswell  V.  Supreme  Sitting  0.  of  I.  H.  161 
Mass.  224,  36  N.  E.  1065,  23:  846 

Foreign  appointment. 

138.  A  receiver  of  the  assets  of  a  foreign 
corporation  within  the  jurisdiction  of  the 
court  cannot  be  appointed  merely  because 
the  corporation  is  insolvent,  if  the  court 
has  no  jurisdiction  over  the  subject-matter 
of  the  proceeding.  Condon  v.  Mutual  Re- 
serve Fund  L.  Asso.  89  Md.  99,  42  Atl.  944, 

44:  149 
Ancillary  appointment. 

139.  An  ancillary  receiver  may  be  ap- 
pointed by  the  Michigan  chancery  court 
to  aid  the  receiver  appointed  for  a  benefit 
society  by  the  courts  of  the  state  of  its 
residence  in  collecting  assessments  located 
in  Michigan  and  which  belong  to  the  order. 
Baldwin  v.  Hosmer,  101  Mich.  119,  59  N. 
W.  432.  25:  739 

140.  A     receiver    appointed     in     another  ' 


state,  of  a  railroad  in  that  state,  should  be, 
not  only  on  grounds  of  comity,  but  as  a 
wise  policy,  appointed  by  a  court  to  take 
charge  of  a  small  portion  of  the  road  which 
extends  into  its  jurisdiction.  Port  Royal 
&  A.  R.  Co.  V.  King,  93  Ga.  63,  19  S.  E. 
809,  24:730 

Actions  by  foreign  receivers. 
For  Editorial  Notes,  see  infra,  VH.  §  7. 

141.  A  receiver  appointed  to  enforce  the- 
statutory  liability  of  stockholders  of  an  in- 
solvent corporation,  who,  under  the  statute, 
has  legal  title  to  the  fund  as  trustee  for 
creditors,  and  who  is  the  only  person  who 
can  legally  demand  and  collect  the  money, 
may  bring  actions  against  stockholders  ini 
his  own  name,  in  courts  of  other  states. 
Howarth  v.  Lombard,  175  Mass.  570,  56  N.. 
E.  888,      •  49:  301 

142.  A  receiver  appointed  in  another  state- 
may,  by  comity,  be  allowed  to  sue  on  a  de- 
mand due  him,  when  the  suit  will  not  in- 
juriously affect  the  interests  of  the  citi- 
zens of  the  state  in  which  the  suit  is 
brought  or  violate  its  policy  or  laws.  Cas- 
tleman  v.  Templeman,  87  Md.  546,  40  AtL 
275,  41 :  367 

143.  A  receiver  of  a  corporation  appoint- 
ed in  another  state  should  not  be  allowed, 
by  an  exercise  of  comity,  to  sue  for  the 
enforcement  of  the  liability  of  stockholders,, 
when  it  would  be  in  contravention  of  the 
rights  of  the  citizens  of  the  state,  and  oper- 
ate to  their  injury.  Wvman  v.  Eaton,. 
107  Iowa,  214,  77  N.  W.  865,  43:  69& 

144.  An  order  of  appointment  of  a  re- 
ceiver which  gives  him  authority  to  bring 
suits  in  other  states  is  without  efficiency 
to  create  such  right  without  sanction  in  the 
states  where  the  suits  are  brought.  Id. 

145.  A  receiver  appointed  in  a  suit  to 
enforce  the  statutory  liability  of  stockhold- 
ers in  a  corporation  for  the  benefit  of  all 
creditors  may,  without  specific  legislative- 
authority,  be  empowered  to  maintain  suits 
in  his  own  name  against  foreign  stockhold- 
ers. Kirtley  v.  Holmes,  46  C.  C.  A.  102,. 
107  Fed.  1,  52:  738. 

146.  The  right  of  a  receiver  appointed 
in  another  state  to  maintain  an  action  is 
not  absolute,  but  rests  in  the  discretion 
of  the  court.  Wyman  v.  Eaton,  107  Iowa, 
214,  77  N.  W.  865,  43:  695 

147.  A  receiver  of  a  foreign  corporation 
who,  by  the  law  of  the  state  in  which  he  is 
appointed,  has  title  to  the  right  of  action 
against  stockholders  to 'enforce  their  stat- 
utory liability,  may  be  allowed  by  comity 
to  enforce  such  liability  in  another  state 
where  a  stockholder  resides,  when  the 
amount  of  his  liability  has  been  definitely 
ascertained  and  is  only  his  proportion  of 
the  ascertained  deficiency  of  assets,  and 
it  does  not  appear  that  there  is  any  other 
stockholder  or  any  creditor  of  the  corpora- 
tion in  that  state,  or  that  injury  will  be 
thereby  done  to  any  citizen  of  the  state,, 
or  an}'  established  policy  of  the  state  there- 
bv  interfered  with.  Howarth  v.  Angle,  162 
X.  Y.   179,,   56   N.    E.   489.  47:725^ 

148.  A  foreign  receiver  has  a  special  prop- 
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erty  in  assets  delivered  into  his  possession 
in  the  jurisdiction  where  he  was  appointed, 
which  will  authorize  him  to  maintain  suit 
for  thi'ir  recovery  even  against  the  claim  of 
domestic  creditors  who  attach  the  property 
after  he  has  brought  it  into  the  United 
States.  Robertson  v.  Stead,  135  Mo.  135, 
36S.  W.  610,  33:203 

149.  The  rule  that  a  foreign  receiver  will 
not  be  allowed  to  maintain  an  action 
against  the  assets  of  an  insolvent  debtor  as 
against  a  resident  creditor  does  not  apply 
to  a  receiver  appointed  by  the  courts  of  the 
state  and  under  its  laws,  in  a  suit  instituted 
by  a  nonresident  creditor.  Holbrook  v. 
Ford.  153  111.  633.  39  N.  E.  1091.  27:  324 

150.  A  receiver  appointed  by  the  courts  of 
one  state  cannot  sue  in  another  state  to 
recover  property  belonging  to  the  estate, 
which  has  never  been  in  his  possession. 
Commercial  Nat.  Bank  v.  Matherwell  Iron 
&    S.    Co.    95    Tenn.    172,   31    S.    W.    1002, 

29:  164 

151.  A  court  will  take  jurisdiction  of  a 
suit  brought  by  a  foreign  receiver  of  an 
insolvent  corporation  for  the  purpose  of 
gathering  its  assets  for  equal  distribution 
among  creditors,  where  only  the  parties  liti- 
gant are  interested,  no  domestic  creditor 
appearing  to  assert  rights  adverse  to  those 
of  the  receiver,  although  it  is  eight  years 
since  the  receiver  was  appointed.  Boulware 
V.  Davis,  90  Ala.  207,  8  So.  84,  9:  601 

152.  Although  a  receiver  has  no  legal 
right  to  sue  in  the  courts  of  a  state  other 
than  that  of  his  appointment,  yet  courts 
may,  in  the  absence  of  statutory  regula- 
tions, recognize  the  appointment  and  title 
of  a  foreign  receiver  and  take  jurisdiction 
of  his  suits,  unless  such  suits  work  injus- 
tice to  the  citizens  of  their  state  or  con- 
travene the  policy  of  its  laws.  Id. 


VII.  Editorial  Notes. 
a.  In  general;    appointment  and  control. 

§  1.  Generally. 

Effect  of  bankrupt  law  on  receiverships.  45: 
190. 

Allowance  of  attorney's  fees  in  suit  for 
appointment  of  receiver  of 
corporation.     54:  823. 

Effect  of  appointment  of.  on  compensation 
of  officers,  agents,  or  em- 
ployees for  unexpired 
term.     51:  146. 

Receivers  as  officers  of  court.    6:  792.* 

Jurisdiction  of  equity  to  appoint  receiver 
of  real  property  in  an- 
other state  or  country. 
69:  69,3. 

§  2.  Exhausting  remedies  at  law  as  a  con- 
dition of  judgment  creditor's  right  to 
a  receivership. 

General   rule.     33:  546. 

Common-law  writ  must  have  been  sued  out. 
33:  546. 

Necessity  of  a  return.     33:  546. 


Remedies  must  be  shown  to  have  been  ex- 
hausted.    33:  548. 

Irregular  return.     33:  549. 

What  other  remedy  will  bar  receivership^ 
33:  549. 

Statutory  changes.     33:  549. 

Supplementary  proceedings.     33:  550. 

Effect'  of  laches.     33:  551. 

§  3.  Power  to  appoint  receivers  of  corpora- 
tion when  no  other  relief  asked. 

Appointing  receivers  of  corporations  in  a 
direct  action  for  that  pur- 
pose.    20:  210. 

Proceedings  under  the  statutes.     20:  211. 

In  case  of  consent.     20:  213. 

Right  to  receiver  on  failure  to  elect  officera 
or  upon  corporation  ceas- 
ing to  act.     20:  213. 

Appointment  of  receivers  where  the  officers 
disagree  as  to  manage- 
ment.    20:  213. 

Appointment  of  receivers  in  case  of  mis- 
management.    20:  214. 

Requiring  a  stockholder  to  seek  relief  first 
from  the  corporation.  20: 
214. 

Appointment  of  receivers  for  building  as- 
sociations.    20:  214. 

Receiver  to  protect  creditors.     20:  214. 

§  4.  Exclusiveness  of  jurisdiction  by  ap- 
pointment of. 

As  between  a  receiver  and  an  assignee  ia 
bankruptcy,     20:  391. 

As  to  property  that  is  outside  of  the  juris- 
diction of  the  court  ap- 
pointing a  receiver.  20: 
392. 

As  to  right  of  possession  between  the  re- 
ceiver and  a  creditor  levy- 
ing an  execution  or  at- 
tachment on  the  property. 
20:  392. 

As  to  receiver's  right  of  possession  as  af- 
fected by  the  time  of  ap- 
pointment, giving  bond, 
and  taking  possession. 
20:  393. 

As  to  questions  between  state  and  Federal! 
courts.     20:  393. 

As  to  the  effect  of  an  appeal.     20:  395.. 

b.  Rights;  powers;  duties;  liabilities. 

§  5.  Generally. 

Powers,  in  general.     1 :  653.* 

As  real  party  in  interest  by  whom  action' 

must  be  brought.  64:  609. 
Collection   of  notes   by   receiver  of  mutual 

fire     insurance     company. 

32:  486. 
Right  to  enforce  stockholder's  liability,  ia 

other  state.     34:  738. 
Right   of    receiver    to   question   validity   of 

attachment.     35:  770. 
Injunction  against  strike  by  emplovees  of. 

28:471. 
§  6.  Liability;     claims;     receivers'     certifi- 
cates; liens. 
Liability    of    receiver    in    official    capacity, 

1:  179.* 
Liability   of  railroad   for  acts  of   receiver^ 

1 :  179.» 
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Liability  of,  for  torts  or  negligence  of  serv- 
ants.    63:  228. 

Liability  of  the  receiver  of  a  railroad  for 
personal  injuries  or  death 
caused  by  its  operation. 
15:262. 

Obligation  of  receiver  on  the  contract  of 
the  party  whose  property 
he  holds.     16:  90. 

Liability  for  street  assessment  on  street 
railway.     46:  201. 

•Garnishment  of  money  due  from.     26:  218. 

Liability  for  rent  of  premises  occupied  by. 
59:  673. 

Priority  of  receivers'  certificates  of  indebt- 
edness.    9:  143.* 

Incurring  expense  by  running  railroad. 
11:480.* 

Power  to  permit  receiver  of  a  private  cor- 
poration to  create  liens  on 
its  property.     16:  603. 

Set-off  of  claims.     23:313. 

To  whom  notice  of  protest  or  nonpayment 
of  bill  or  note  should  be 
given  after  appointment 
of  receiver.     61 :  900. 

Actions  against.     3:  634.* 

§  7.  Foreign  receiver. 

Extraterritorial  powers  or  recognition  of. 
6:  793;*  8:  62;*  9:  601.* 

Rights  of  receiver  as  to  property  outside  of 

the    jurisdiction  in   which 

he    is    appointed.     23:  52. 

As  to  attachment.     23:  52. 

After  receiver  gets  possession.     23:  54. 

Right    of    foreign    receiver   to   sue.     9: 

601;   23:  54. 
Title  to  land.     23:  57. 


RECEIVING  STOLEN  PROPERTY. 

As  Ground  for  Disbarment,  see  Attorneys, 

21. 
Indictment  for,  see  Indictment,  etc.,  111. 

Editorial   Notes. 

Cruel    and    unusual    punishment    for.      35: 

577. 
Evidence  of  other  crimes  in  prosecution  for. 

62 :  269. 
Instigation  to.     25:  345. 


RECESS. 

In  Session  of  Court,  see  Contempt,  81. 


RECIPES. 

Advertising  Use  of,  see  Advertising. 
Covenant  as  to,  see  Covenant,  6. 

1.  The  recipes  prepared  by  a  color  mixer 
for  the  use  of  liis  employers  in  the  manu- 
facture of  their  carpets  belong  to  them,  so 
far  at  least  as  to  give  them  the  right  to  the 


use  of  the  various  colors  and  shades  pro- 
duced bv  them.  Dempsey  v.  Dobson,  174  Pa. 
122,  34  Atl.  459,  32:  761 

2.  Carpet  manufacturers  have  a  right  to 
some  record  or  register  of  recipes  prepared 
by  a  color  mixer  in  their  employ,  where,  in- 
stead of  entering  them  in  their  color  book 
as  it  was  his  duty  to  do,  he  has  without 
their  knowledge  entered  them  in  a  book  of 
his  own.  Id. 
For  medicine. 

See  also  Secrets,  3,  4. 

3.  A  person  has  no  right  to  the  exclusive 
use  of  recipes  made  by  himself  for  the  prep- 
aration of  medicines,  further  than  to  pre- 
vent another  from  obtaining  or  using  them 
through  breach  of  trust  or  of  contract.  He 
cannot  prevent  their  use  by  one  who  comes 
honestly  to  a  knowledge  of  them,  and  the 
latter  may  signify  to  the  public  that  the 
medicines  which  he  makes  are  made  accord- 
ing to  such  recipes.  Chadwick  v.  Covell, 
151  Mass.  190,  23  N.  E.  1068,  6:  839 

4.  One  who  obtains  a  conveyance  by  deed 
of  the  recipes  for  medicines  from  the  ad- 
ministrator of  their  deceased  maker  has  a 
right  to  use  them,  notwithstanding  they 
had  been  previously  conveyed  to  a  third 
person;  and  his  deed  excepts  from  its  op- 
eration rights  previously  granted.  Id. 

5.  The  grant  of  the  trade  name  and  trade- 
marks pertaining  to  medicines  made  accord- 
ing to  correct  secret  recipes,  to  one  whose 
right  to  use  the  recipes  is  not  exclusive, 
and  who  is  neither  successor  to  the  busi- 
ness of  the  maker  of  such  recipes  nor  owner 
of  his  manufactory  or  plant,  will  confer  no 
right  upon  the  grantee  to  enjoin  the  use  of 
such  name  and  marks  by  other  persons  hav- 
ing a  right  to  use  the  recipes.  Id. 

6.  Any  person  lawfully  acquiring  knowl- 
edge of  the  composition  of  any  medicinal 
preparation  not  patented  has  the  legal  right 
to  manufacture  and  sell  it,  unless  his  knowl- 
edge thereof  has  been  acquired  in  a  manner 
which  would  constitute  a  breach  of  confi- 
dence or  good  faith.  Watkins  v.  Landon,  52 
Minn.  389,  54  N.  W.  193,  19:  238 


RECITALS. 

In  Bond,  see  Bonds,  22,  23,  90;  Bonds.  151- 

163. 
In  Chattel  Mortgage,  see  Chattel  Mortgage, 

75. 
In  Deed,  see  Deeds.  85.  86;  Estoppel,  50-53, 

63;  Evidence,  1077. 
In  Indictment,  see  Indictment,  etc.,  36. 
In  Will,  see  Estoppel,    245;  Wills,  15,  16. 
Implied    Covenant   by,   see   Covenant,   10. 
As  Evidence,  see  Evidence.  846.  861. 
Evidence  of,  in  Record,  see  Evidence,  2309. 


RECKLESSNESS. 
As  Element  of  Tort,  see  Torts,  2. 
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RECLAMATION. 

Of  Property  Sold,  see  Sale,  III.  b. 
•Condemnation    for,    see    Eminent    Domain, 
133,  134. 


RECOGNIZANCE. 


On  Appeal,  see  Appeal  and  Error,  III,  g; 

X. 
See  also  Bail  and  Recognizance. 

Editorial  Notes. 

Witness  fees  to  persons  under  detention  or 
recognizance.    20:  57. 


RECOMMITMENT. 
To  Referee,  see  Reference,  9-13. 


RECORDER, 


Delegation  of  Power  to,  see  Constitutional 

Law.  23.5-240. 
Jurisdiction  of,  see  Courts,  308. 
Continuance    of    Case    by,    see   Continuance 

and  Adjournment,  2. 
Duty  as  to  Fines,  see  Criminal  Law,  213. 
Duty  as  to  Investigation,  see  Criminal  Law, 

69,    126. 
Mandamus  to,  see  Mandamus,  26. 


RECORDS. 

Of  Chattel  Mortgage,  see  Chattel  Mortgage, 
III. 

Of  Corporation,  Effect  of  False  Entries  on, 
see  Corporations,  202. 

Delivery    of   Deed    for,   see   Deeds,    19,   26- 
28.* 

Indexing    Instrument    Adopting    Child,    see 
Parent  and  Child,  44. 

Recording    Contract    of    Conditional     Sale, 
see  Sale,  43-46. 

Of   Title   to   Land,   see   Real   Property,   II; 
III.  §§  6-12. 

Estoppel  by,  see  Estoppel,  II.  c. 

Judicial  Notice  or,  see  Evidence.  l.jP. 

Presumption  as  to,  see  Appeal  and   Error, 
441,  442;  Evidence,  629. 

As  Best  Evidence,  see  Evidence.  771-774. 

As  Evidence  Generally,  see  Evidence,  IV.  d, 
e. 

Parol   Evidence  as  to,  see  Evidence.  VI.  1. 

Evidence  of  Recitals  in.  see  Evidence,  2309. 

Mandamus  to  Compel  Surrender  or  Destruc- 
tion of.  see  Mandamus,  5. 

Of  Legislature.   Erasure    from,    see    Secre- 
tary of  State,  2. 

As  to  Legislative  Journals,  see  Statutes,  I- 
d. 
L.R,A,  Dig.— 163. 


Destruction  of. 

See  also  infra,  9,  10. 

1.  The  fact  that  the  commissioner  of  sta- 
tistics of  labor  has  prepared  his  report  does 
not  authorize  him  to  destroy  papers  giving 
statistical  information,  which  are  filed  in 
his  office  and  used  in  preparing  his  report. 
People  y.  Peck,  138  N.  Y.  386,  34  N.  E. 
347,  20:  381 

2.  Circulars  returned  with  answers  after 
having  been  sent  out  by  the  commissioners 
of  statistics  of  labor  to  obtain  statistical 
details,  under  N.  Y.  Laws  1883,  chap.  3.56, 
as  amended  by  N.  Y.  Laws  1886,  chap.  205, 
and  which  have  been  filed  and  deposited  by 
him  in  his  office,  are  public  records  within 
the  meaning  of  N.  Y.  Pen.  Code,  §  94,  mak- 
ing it  a  crime  to  destroy  or  mutilate  public 
records.  Id. 
Right  to  examine. 

Of  Ellectinn,  see  Elections,  95,  96. 

Of  Municipality,  see  Municipal  Corpora- 
tions, II.  i. 

Compelling  Permission  to  Take  Memoran- 
dum from,  see  Mandamus,  117. 

Duty  of  Register  of  Deeds  to  Search,  see 
Officers,  174, 

Duty  of  Purcliaser  of  Municipal  Bonds  to 
Examine,  see  Bonds,  142. 

Liability  for  Defective  Search  of,  see  Ab- 
stracts. 

Compensation  for  Searching,  see  Officers, 
186,  187. 

See  also  infra,  Editorial  Notes,  §  2. 

3.  The  use  of  the  records  of  the  county 
clerk's  office  by  abstracters  and  others  is 
subject  to  reasonable  regulation  by  the 
clerk,  where  he  is  responsible  for  the  care 
of  the  records.  Upton  v.  Catlin,  17  Colo. 
546,  31  Pac.  172,  17:  282 

4.  A  rule  permitting  the  use  of  the  records 
of  a  county  clerk's  office  between  the  hours 
of  9  and  12  in  the  forenoon  and  1  and  4  in 
the  afternoon,  except  on  days  when  the 
clerk  or  his  deputy  is  required  to  attend 
a  session  of  the  county  commissioners  in 
the  office,  when  but  one  hour  in  the  fore- 
noon and  one  hour  in  the  afternoon  is  al- 
lowed,— is  reasonably  liberal.  Id. 

5.  A  corporation  chartered  for  the  pur- 
pose of  making  abstracts -of  titles  to  real 
estate  has  no  right  by  its  own  officers  and 
employees  to  examine  and  make  abstracts 
or  copies  of  the  public  records  in  the  coun- 
ty clerk's  office,  without  paying  the  fees  al- 
lowed by  law  to  the  clerk  therefor,  under 
statutes  giving  such  clerks  the  custody  of 
the  books  and  papers  pertaining  to  their  of- 
fices, and  requiring  them  to  keep  and  pre- 
serve the  same  and  deliver  them  to  their 
successors  in  office  in  good  order  and  repair, 
and  to  give  a  copy  of  any  paper  or  record  to 
the  person  applying  for  it,  upon  receipt  of 
the  usual  fees.  Belt  v.  Prince  George's 
County  Abstract  Co.  73  Md.  289.  20  Atl.  982. 

10:212 

6.  An  abstract-maker  cannot  be  deprived 
of  the  right  to  inspect  public  records,  un- 
der the  provisions  of  Mich.  Pub.  Acts  1889, 
No.  205.  because  he  uses  the  records  to  pre- 
pare abstracts  of  title  for  other  persons  for 
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compensation.    Burton   v.    Tuite,   78   Mich. 
363,  44  N.  W.  282,  7 :  73 

Of  courts. 

On  Appeal,  see  Appeal  and  Error,  IV. 
Of  Criminal  Case,  see  Criminal  Law,  V. 
Of  Judgment,  see  Judgment,  I.  f;  VIII.  § 

2. 
Of  Adoption,  Filing  Transcript  of,  in  Other 

State,  see  Parent  and  Child,  48. 
On  Removal    of    Cause,    see    Removal   of 

Causes,  39. 
Refusal  to  Give  to  Newspaper,  see  Clerks, 

17. 
Criminal  Responsibility  for  Removal  of,  see 

Criminal  Law,  54. 
As  to  Grand  Jury,  see  Grand  Jury,  15. 
Summons  as  Part  of,  see  Writ  and  Process, 

3. 
See  also  infra,  Editorial  Notes. 

7.  The  records  of  the  courts  are  notice  to 
everyone,  and  all  persons  are  bound  to  know 
the  facts  thev  disclose.  Van  Bibber  v. 
Reese,  71  Md.  608,  18  Atl.  892,  6:  332 

8.  On  the  denial  of  a  rehearing  on  a  re- 
view of  the  evidence,  the  petition  for  which 
is  discourteous  and  disrespectful  in  some  of 
its  language,  the  objectionable  language  will 
not  be  perpetuated  as  a  part  of  the  record, 
but  the  petition  will  be  stricken  from  the 
files.  Waldron  v.  Waldron,  85  Cal.  251,  24 
Pac.  640,  858,  9:  487 

9.  A  district  attorney,  even  when  acting 
by  permission  of  a  judge  of  the  court,  has 
no  authority  to  consent  to  the  removal  of 
indictments  from  the  court  records,  so  as 
to  relieve  one  who  removes  them  with  his 
consent  with  intent  to  destroy  them  from 
liability  to  prosecution  under  the  provisions 
of  the  statute  which  make  their  wilful  and 
unlawful  removal  criminal,  and  their  unlaw- 
ful appropriation  grand  larceny.  People  v. 
Mills,  178,  N.  Y.  274,  70  N.  E.  786,      67:  131 

10.  Taking  up  court  records  from  the 
place  where  they  have  been  laid,  and  walk- 
ing away  with  them  with  intent  to  destroy 
them,  are  overt  acts  which  render  one  guilty 
under  a  statute  making  the  unlawful  re- 
moval of  such  records  a  crime,  although  they 
were  taken  from  a  place  where  they  had 
been  placed  by  authority  of  the  district  at- 
torney for  the  purpose  of  detecting  defend- 
ant in  the  commission  of  the  crime.  Id. 

Editorial  Notes. 

§  I.  Generally. 

Form  of  Christian  name  required  in.     24: 

543. 
Loss  or  alteration  of,  as  ground  of  injunc- 
tion    against     judgments. 

30:  562,  563. 
Of  foreign  probate.    1 :  81.* 
As  to  constructive  notice  of  conditional  sale. 

10:  236.* 
First  and  last  days  in  computing  time  for 

recording.     49:  242. 
Judicial    notice   of  records   of   sister   state. 

4:  42.*  • 

Effect  of  unauthorized  record  as  notice.    1 : 

192.* 
§  2.  Right  to  inspect  public  records. 
Abi^tracters.     27:  82. 


Suits.     27:83. 

Record  making  or  copying.     27:  83. 

Account  books  of  public  officers.    27:  83> 

In  general.     27:  83. 

Toll  books.    27:  84. 

As  to  boundaries  and  titles.  27:  84» 
As  to  title  of  office.    27 :  85. 
IJquor   records.     27:  85. 
Patent  records.    27:  85. 


RECOUNT. 
Of  Ballots,  see  Elections,  268,  269. 


RECOUPMENT. 
See  Set-Off  and  Counterclaim,  I.  b. 


RECRIMINATION. 


In  Divorce  Suit,  see  Divorce  and  Separation, 
TV. 


RE-CROSS-EXAMINATION. 
See  Witnesses,  127. 


RECTORY. 

Exemption   of,  from   Taxation,   see   Taxes, 
313. 


REDEMPTION. 


Of  Municipal  Bonds,  Provision  for,  see- 
Bonds,  142,  143. 

Of  Stock  Pledged  by  Broker,  see  Brokers^ 
6. 

Of  Railroad  Ticket,  see  Carriers,  1021. 

From  Sale  of  Corporate  Assets,  see  Cor- 
porations, 689. 

From  Judicial  Sale,  see  Judicial  Sale,  V. 

Of  Lease,  see  Landlord  and  Tenant,  56,  57. 

Of  Orders  Given  in  Payment  of  Wages,  see- 
Master  and  Servant,  24,  25. 

From  Foreclosure  Sale,  see  Mortgage,  VII.; 
VIII.  §  24. 

From  Sale  of  Pledged  Property,  see  Pledge- 
and  Collateral  Security,  35. 

From  Tax  Sale,  see  Taxes,  III.  f;  VI.  §  30. 

From  Foreclosure  of  Vendor's  Lien,  see 
Vendor  and  Purchaser,  81,  82. 

Effect  of  Sunday  on  Time  to  Redeem,  see 
Time,  21. 

Editorial  Notes. 

Extension  of  time  for  redemption  when  last- 
day  falls  on  Sunday.  14: 
122. 

Jurisdiction  of  suit  to  redeem  land  in  an- 
other state  or  country. 
69:  685. 
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RED  LINE  WHEAT, 
l^ote  for,  see  Bills  and  Notes,  44. 


REDUCTION. 
Of  Damages,  see  Damages,  III.  8. 


RE-ENTRY. 


For  Condition  Broken,  see  Covenant,  48. 

As  Prerequisite  to  Ejectment  Suit,  see 
Ejectment,  17,  18. 

Of  Leased  Premises,  see  Landlord  and  Ten- 
ant, III.  e. 

Effect  of,  on  Liability  for  Rent,  see  Land- 
lord and  Tenant,  210. 

For  Breach  of  Condition,  see  Real  Property, 
24-27. 


RE-EXAMINATION. 

Of  Witness,  see  Witnesses,  77. 


REFERENCE. 


Reducing  Allowance  to  Master,  see  Appeal 
and  Error,  1198. 

Evidence  Taken  by  Master  as  Part  of  Rec- 
ord on  Appeal,  see  Appeal  and  Error, 
173. 

Consideration  of  Findings  on  Appeal,  see 
Appeal  and  Error,  513. 

Review  of  Findings  on  Appeal,  see  Appeal 
and  Error,  VII.  1,  4. 

Presumption  on  Appeal  as  to  Finding,  see 
Appeal  and  Error,  427. 

Compelling  Appearance  before  Referee,  see 
Constitutional  Law,  916. 

Receiver  as  Referee,  see  Receivers,  75. 

To  Conduct  Corporate  Election,  see  Cor- 
porations, 641. 

Empowering  Supreme  Court  Justice  to  Ap- 
point Referee,  see  Courts,  246. 

Conclusiveness  of  Referee's  Findings,  see 
Judgment,  85. 

Compelling  Compensation  of  Referee,  see 
Mandamus,  78. 

As  to  Arbitration,  see  Arbitration. 

As  to  Commissioners,  see  Commissioners. 

When  necessary  or  proper  generally. 

In  Eminent  Domain  Case,  see  Eminent  Do- 
main, 161. 

1.  Power  to  refer  a  cause  at  issue,  under 
Mass.  Pub.  Stat.  chap.  159,  §  51.  "whether 
the  form  of  the  action  is  contract,  tort,  or 
replevin,"  is  not  restricted  to  actions  of  the 
forms  specified,  but  extends  to  all  civil  pro- 
ceedings at  law  including  a  writ  of  entry. 
Holmes  v.  Turner's  Falls  Lumber  Co.  150 
Mass.  535,  23  N.  E.  305,  6:  283 

2.  It  is  within  the  -judicial  discretion  of 
a  chancellor  to  hear  the  witnesses  himself. 
In  computing  the  amount  due  on  bonds  and 


mortgage,  without  having  their  testimony 
taken  by  a  master.  Belleville  v.  Citizens* 
Horse  R.  Co.  152  111.  171,  38  N.  E.  584, 

26:  681 

3.  The  assistance  of  a  master,  when  need- 
ed by  the  court  in  hearing  such  matters  as 
have  always  been  heard  by  masters  under 
the  equity  practice  of  the  court,  will  be  pre- 
sumed to  have  been  intended  by  the  legisla- 
ture, when  it  has  authorized  a  novel  pro- 
ceeding not  known  to  the  common  law, 
without  stating  whether  it  shall  be  deemed 
a  proceeding  at  law  or  a  proceeding  in 
equity.  Re  Janvrin,  174  Mass.  614,  55  N. 
E.  381.  47:  319 
Compulsory  reference. 

See  also  infra.  Editorial  Notes. 

4.  A  compulsory  reference  in  an  action 
upon  an  insurance  policy  will  not  be  ordered, 
under  Wis.  Rev.  Stat.  §  2864,  on  the  ground 
that  the  trial  of  the  issue  requires  the  ex- 
amination of  a  long  account,  because  it  may 
be  necessary  to  examine  bills  of  sale,  inven- 
tories, or  accounts  consisting  of  1,200  or 
1,500  items.  The  examination  of  such  ac- 
counts is'  an  incidental  inquiry  merely  to 
determine  the  amount  of  damages  recover- 
able on  the  policy.  Andrus  v.  Home  Ins. 
Co.  73  Wis.  642,  41  N.  W.  956,  3:  271 

5.  Long  accounts  in  a  counterclaim,  in 
an  action  on  contract,  where  plaintiff's 
claim  is  disputed,  will  not  justify  compul- 
sory reference,  under  the  provision  of  the 
New  York  Constitution  for  "trial  by  jury 
in  all  cases  in  which  it  has  heretofore  been 
used  in  the  colony  of  New  York,"  since  the 
practice  in  the  colony  permitted  a  set-off 
only  with  plea  of  payment,  which  admitted 
plaintiff's  claim,  and  the  provision  in  the 
colonial  act  of  Dec.  31,  1768,  for'  reference 
of  an  action  involving  a  '^ong  account  either 
on  one  side  or  the  other,"  was  applicable  to 
a  counterclaim  only  when  plaintiff's  cause 
of  action  was  not  disputed.  Steck  v.  Colo- 
rado Fuel  &  I.  Co.  142  N.  Y.  236,  37  N.  E. 
1,  25:  67 
What  included  in  order  for. 

6.  A  reference  to  an  auditor  in  a  writ  of 
entry,  "to  examine  the  claims  and  vouchers 
and  hear  the  parties  thereon,"  includes  all 
claims  made  by  the  parties,  and  therefore 
embraces  a  disputed  question  as  to  division 
lines.  Holmes  v.  Turner's  Falls  Lumber  Co. 
150  Mass.  535,  23  N.  E.  305,  6:  283 
Powers  of  referee. 

7.  The  master,  under  the  rule  of  court, 
can  decide  only  on  the  admissibility  of  testi- 
mony, and  a  motion  that  a  person  present 
disclose  her  features  is  not  an  offer  of  testi- 
mony. Rice  v.  Rice  (N.  J.  Err.  &  App.) 
47  N.  J.  Eq.  559,  21  Atl.  286,  11 :  591 

8.  A  master  taking  testimony  in  a  suit 
in  chancery  has  no  power  to  order  a  per- 
son who  has  appeared  as  a  witness,  but  has 
not  taken  the  stand,  to  remove  her  veil 
so  that  she«8ay  be  identified  by  a  witness 
who  is  under  examination.  Id. 
Exceptions. 

Preserving  Questions  for  Appeal  by,  see  Ap- 
peal and  Error,  282. 
To  Award,  see  Arbitration,  21,  22. 
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9.  An  exception  to  the  report  of  a  com- 
missioner, which  is  not  made  within  ten 
days,  is  not  sufficient  under  W.  Va.  Code, 
chap.  129,  §  7,  to  permit  any  new  evidence 
which  would  reopen  the  report,  but  is  ef- 
fectual only  to  support  a  motion  for  a  re- 
committal of  the  report,  or  a  claim  for  a  re- 
hearing. Ward  V.  Ward,  40  W.  Va.  611. 
21  S.  E.  746,  29:  449 

10.  A  point  as  to  variance  in  the  clerk's 
signature  to  the  certificate  of  record  and  to 
the  affidavit  attached  to  a  mortgage,  not 
raised  before  a  master  or  passed  upon  by 
him.  or  raised  by  any  exception  to  his  re- 
port, cannot  be  considered  by  the  court  in 
passing  upon  such  report,  for  the  purpose  of 
invalidating  the  mortgage.  Armstrong  v. 
Austin,  45  S.  C.  69,  22S.  E.  763,  29:  772 
Recommitment. 

Ordering  Further  Reference  on  Appeal,  see 
Appeal  and  Error,  1218. 

11.  Where  a  demurrer  to  a  complaint  in 
I)artition  is  sustained  on  the  ground  of  an 
existing  lease  to  defendants,  the  case  may 
be  referred  back  to  the  master  under  the 
original  order  of  reference,  and  leave  given 
to  attack  the  lease.  Cannon  v.  Lomax,  29 
S.  C.  .369.  7  S.  E.  529,  1 :  6.37 

12.  The  court  may  itself  find  the  facts 
in  question  without  a  reference  therefor, 
where  a  referee  has  failed  to  pass  upon  ob- 
jections to  evidence.  Credle  v.  Avers,  126  N. 
C.  11,  35  S.  E.   128,  48:  751 

13.  A  court  may  act  upon  the  evidence 
reported  by  a  referee,  and  find  therefrom 
different  conclusions  of  fact  from  those  re- 
ported by  him,  instead  of  again  referring 
the  case.  Utlev  v.  Hill,  155  Mo.  232,  55  S. 
W.  1090,  1102,  ■  49:  .323 

Editorial  Notes. 

§  I.  Generally. 

Compulsory;  when  proper;  when  discretion- 
ary.    3:  271.' 

§  2.  Compulsory,  as  denial  of  constitutional 
right  to  jury  trial. 

The  Unit'xl  States  Constitution.    25:  68. 

Wliere  the  right  existed  prior  to  the  state 
Constitution.     25:  68. 

State  statute  no  infringement  of  constitu- 
tional  right.     25:  69. 

Equitable  account.     2.'J:  70. 

Constitution  violated.     25:  70. 

Action  at  law.     25:  71. 

State  Constitution.     25:  71. 


REFORMATION    OF   INSTRUMENTS. 

Joinder  of  Action  for.  see  Action  or  Suit, 
97:  Covenant.  84;  Trial.  70. 

.Jurisdiction  of  Suit  for,  see  Courts.  64. 

Federal  .Jurisdiction  of,  see  Courts,  371. 

Sufficiency  of  Proof,  see  Evidence,  2197. 

Limitation  of  Action  to  Reforhn  see  Limita- 
tion of  Actions,  2.31. 

Service  of  Writ  in  Bill  for,  see  Writ  and 
Process,  9. 

Of  Insnrance    Policv,  see   Insurance,  III.  b. 

Of  Affidavit,  see  oAth,  5. 


Suit  to  Reform  Wills,  see  Wills,  IV. 
As  to  Cancelation  of  Instruments,  see  Can- 
celation of  Instruments. 

1.  A  bond  drawn  precisely  as  the  parties 
wanted  it,  and  which  for  more  than  one 
hundred  and  thirty  years  has  completely 
answered  its  purposes,  will  not  be  reformed 
merely  because  it  has  become  less  effectual 
than  it  was  expected  to  prove.  Middle- 
town  V.  Newport  Hospital,  16  R.  I.  319.  15 
Atl.  800,  1:  191 

2.  A  written  contract  for  a  2,000-busheI 
house  for  the  manufacture  of  glucose,  signed 
without  any  mistake  as  to  its  terms,  under 
an  agreement  that  it  should  not  be  bind- 
ing, but  merely  to  satisfy  a  rule  of  the 
parties  on  one  side,  to  permit  the  other 
to  see  a  process  for  the  manufacture  of 
glucose,  cannot  be  reformed  to  make  it  a 
contract  for  a  1,000-bushel  house,  in  ac- 
cordance with  a  parol  agreement.  Olmstead 
V.  Michaels,  36  Fed.  455,  1 :  840 

3.  Upon  the  correction  by  the  court  of  a 
deed  which  defectively  describes  premises 
the  equitable  title  to  which  is  in  the  ven- 
dee, his  legal  title  relates  back  to  its  exe- 
cution and  delivery.  Wetzler  v.  Duffv,  78 
Wis.  170,  47  N.  W.  184,  12:  178 
For  mistake. 

See   also   infra.    Editorial   Notes. 

4.  Equity  will  so  reform  a  written  con- 
tract as  to  make  it  express  the  intention 
of  the  parties  although  their  mistake  was 
one  of  law.  Eastman  v.  Provident  Mut.  R. 
Asso.  65  N.  H.  176,  18  Atl.  745,  5:  712 

5.  A  contract  which  states  an  impossible 
date  of  performance — as,  where  it  states 
a  date  previous  to  the  execution  of  the 
contract — will  be  reformed,  although  men 
familiar  with  the  business  to  which  it  re- 
lates might  infer  the  date  intended.  Cam- 
eron V.   White,  74  Wis,  425,  43  N.  W.   155, 

5:  493 

6.  Mutual  mistake,  in  equity,  is  a  mis- 
take common  to  all  the  parties  to  a  writ- 
ten contract  or  instrument,  and  usually  a 
mistake  concerning  the  contents  or  the 
legal  effect  of  the  contract  or  instrument. 
Page  V.  Higgins,  150  Mass.  27,  22  N.  E. 
63,  5:  152 

7.  When,  by  accident  or  mutual  mistake, 
a  written  contract  does  not  express  the 
actual  contract  of  the  parties,  the  remedy 
is  by  a  reformation  or  rectification  of  the 
writing.  When  the  written  contract  does 
not  express  the  imderstaiiding  of  the  par- 
ties, on  account  of  a  mistake  concerning  the 
subject-matter  of  it,  the  remedy  is  by  rescis- 
sion or  cancelation  of  the  written  contract, 
and  in  some  cases  by  its  rectification.       Id. 

8.  A  reformation  of  a  contract  for  a 
municipal  water  supply,  because  of  a  mu- 
tual mistake  of  the  parties  as  to  the  ade- 
quacy of  the  stipulated  source  of  supply, 
is  within  tlic  power  of  the  court  inider  Pa. 
act  April  29,  1S74,  §  34,  cl.  3,  giving  power, 
on  a  bill  filed  by  any  citizen,  to  make  such 
order  as  may  seem  just  and  ecpiitahle  for 
the  correction  of  the  alleged  impurity  or 
deficiency  of  the  water  supply.     DuBois  v. 
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DuBois  Citv  Waterworks  Co.  176  Pa.  430, 
35  Atl.  248,"^  34:92 

J).  Where  there  was  an  lionest  misunder- 
standinw  between  the  parties  to  a  deed  as 
to  the   lots  which  the  grantor  was  to  con- 
vey,   and    the    grantee    drew    the    deed    ac- 
cording   to    his    understanding    in    that    re- 
spect, and  the  gi'antor  executed  it  without 
a  knowledge  of  its  contents,  supposing  that 
*    it  did  not  include  a  certain  lot,  it  cannot  be 
reformed  against  the  consent  of  the  grantee 
\  so  as  to  exclude  that  lot :   and  if  it  be  de- 
':  clared  void,  the   grantor  cannot  retain  the 
;  consideration    paid;    and    the   grantee    must 
,  render  an  account  of  the  rents  and  profits 
v^while  he  held  possession  of  the  land.     Page 
V.  Higgin<,  150  Mass.  27,  22  X.  E.  63,  5:  152 

10.  Where  each  party  to  the  deed  mis- 
understood the  understanding  of  the  other 
in  regard  to  land  which  was  agreed  to  be 
conveyed,  this  is  a  common  mistake  as  to 
the  subject-matter  of  the  contract,  and  is 
not  a  mutual  mistake  in  inserting  in  the 
deed    the    description    of  the   land.  Id. 

11.  A  mutual  mistake  of  covenantor  and 
covenantee  in  supposing  that  land  staked 
and  pointed  out  to  the  grantee  all  belonged 
to  the  grantor,  while  in  fact  it  included  a 
strip  belonging  to  an  adjoining  owner  whose 
land  was  made  a  boundary  by  the  descrip- 
tion of  the  premises  in  the  deed,  entitles 
the  grantee  to  have  the  deed  reformed  so 
as  to  include  such  strip,  and  then  to  dam- 
ages for  breach  of  the  covenant  of  war- 
ranty and  .seisin  for  failure  of  title  to  such 
strip.  Butler  v.  Barnes,  60  Conn.  170,  21 
Atl.  419,  12:  273 

12.  A  mistake  as  to  the  legal  effect  of 
the  word  "heirs,"  whereby  a  deed  is  made 
to  convey  a  fee,  instead  of  a  life  estate, 
under  the  rule  in  Shelley's  Case,  is  not 
ground  for  its  reformation.  Fowler  v. 
Black,  136  111.  363,  26  N.  E.  596,  11:  670 

13.  A  deed  to  grantor's  daughter  and  her 
husband  and  "their  bodily  heirs"  cannot  be 
reformed  .=o  as  -to  include  all  the  heirs 
of  her  body,  merely  because  the  grantor 
intended  tl\at  result  and  thought  the  use  of 
tlie  word  "their"  would  accomplish  it,  since 
the  mistake  is  one  of  law.  against  which 
equity  will  not  atl'ord  relief.  Atherton  v. 
Roche,  192  111.  252,  61  X.  E.  357,         55:  591 

14.  When  the  facts  are  within  the  knowl- 
edge of  both  parties  to  a  Avritten  contract, 

and  the  language  used  is  such  as  they  in- 
tended, a  mistake  as  to  the  legal  effect  of 
the  contract  or  that  its  legal  effect  is  dif- 
ferent from  that  intended,  is  not  available 
as  a  defense  at  law.  and  is  not  groimd  for 
a  reformation  of  the  contract  in  a  court 
of  equitv.  Andrus  v.  Blazzard,  23  Utah,  233, 
63  Pac.  888,  54 :  354 

Editorial  Notes. 

Equitable  jurisdiction  to  reform  written  in- 
strument. 3:  189;»  5: 
156.* 

Equity  jurisdiction   to   correct   mistakes   in 
contracts.     12:  273.^ 
Mutuality   of   mistake   as   a   condition. 
5:  157.* 

Of  deed.    5:  158 ;•  12:  274.* 


By  correcting  mistake    in    description, 

boundaries,  etc.     12:  274.* 
Of  policy  of  insurance.     2:  64;*  3:  189;*  5 

712;*  6:  200,*  838.* 
Evidence    necessary    for    reformation.      3 

190.* 
Enforcement    of    corrected    agreement.      5 

159.* 
Evidence   necessary   to  show   mistake.     5 

159.* 
Burden  of  proof.     5:  159.* 

♦-*♦ 


REFORMATORY. 
See  House  of  Correction. 

«-*-#^ 


REFORM  SCHOOLS. 

See  House  of  Correction. 


REFRESHING    MEMORY. 

Of  Witness,  see  Witnesses,  78,  79. 

♦-•-♦ 

REFRIGERATING    MACHINE. 

Explosion  of,  see  Explosions  and  Explosives, 
17. 

^-•-^ 

REFRIGERATION. 

Liability  for  Loss  or  Injury  from  Lack  of 
Proper  Refrigeration,  see  Carriers,  772- 
775. 

♦  •♦ 

REFRIGERATOR  CAR. 

Liability   for   Failure  to   Furnish,  see   Car- 
riers. 948.  949. 
Tax  on,  see  Taxes,  160,  227,  228. 


REFUNDING. 

Of  License   Tax,  see   Intoxicating  Liquors, 
69. 

■  ^•» 

REFUNDING  BOND. 

Effect  of  Administrator's  Failure  to  Take, 
see  Executors  and  Administrators,  185. 
See  also  Bonds,  114-117,  131,  144. 


REFUSAL. 

Editorial  Xotes. 


Rights  conferred  by  a  "refusal"  or  "option.'' 
21:  127. 
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REFUSE  MATTER, 
What  is,  see  Garbage,  2. 


REGENTS. 

Review  of  Action  of,  see  Courts,  90. 

Mandamus  to,  see  Mandamus,  39. 

Quo  Warranto  to,  see  Quo  Warranto,  I.  a, 

3. 
Right  to  Remove  Teacher,  see  Schools,  50, 

51. 
Of  State  University,  see  State  Universities. 


REGISTER. 


Of  Fire  Insurance  Expiration,  Warranty  of, 

see  Sale,  88. 


REGISTERED  LETTER. 

Notice  by,  see  Service,  4,  5. 
Liability  to  Sender  for  Loss  of,  see  Post- 
office,  9. 


REGISTRAR. 


Delegation  of  Power  to.  see  Constitutional 
Law,  235-240. 

Election  by  Usurper  of  Office  of,  see  Elec- 
tions, 93. 

Of  Deeds,  see  Officers,  174,  186,  187. 


REGISTRATION. 


Of  Automobiles,  see  Automobiles,  3. 

Of  Corporate  Bonds,  see  Bonds,  97;  Bro- 
kers, 13;  Corporations,  203. 

Of  Voters,  see  Election,  I.  b. 

Of  Instruments  Affecting  Land,  see  Real 
Property,  II. 

Of  Trademark,  see  Con-stitutional  Law,  768. 

Of  Persons  to  Whom  Clothing  Material  is 
Given  for  Manufacture,  see  Constitu- 
tional Law,  1022. 

Illegality,  Indictment  for,  see  Indictment, 
etc.,  32. 

See  also  Records. 


REHEARING. 


Raising  Federal  Qnpstion  on  Motion  for,  see 
Appeal  and  Error,  69,  70. 

Review  on  Appeal  of  Refusal  of,  see  Ap- 
peal and  Error,  525. 

On  Appeal,  see  Appeal  and  Error,  IX. 

By  Court  of  Mediation,  see  Arbitration,  14; 
Courts,  268.  273. 

Power  of  Legislature  to  Authorize,  see 
Courts,   245. 


Of  Decree,  see  Judgment,  441. 

Striking  Out  Petition  for,  see  Records,  8. 


REIMBURSEMENT. 


Of  Personal  Representative,  see  Executors 
and  Administrators,  183-186. 


REINSTATEMENT. 


Of  Appeal,  Vested  Right  against,  see  Con- 
stitutional Law,  148. 

In  Social  Club,  see  Mandamus.  194. 

In  Labor  L^nion,  see  Injunction,  137. 

Of  Action,  see  Dismissal  or  Discontinuance, 
15;  Mandamus,  27,  28. 

Of  Insured,  see  Insurance,  III.  g. 

Of  Officer,  see  Officers,  154,  156. 

Of  Pupil,  see  Mandamus,  147-149. 


REINSURANCE. 


In  General,  see  Insurance,  VII. 
Right  of  Action  on  Contract  for,  see  Par- 
ties, 54. 


RELATION. 


Relation  Back  of  Grantee's  Acceptance  of 

Deed,  see  Deeds,  29. 
Relation  Back    of    Patent    for    Homestead 

Land,  see  Public  Lands,  20. 
Of  Parties  to  Note,  Parol  Evidence  as  to, 

see   Evidence,   1159-1172. 


RELATIONSHIP. 


Of  Judge  as  Ground  of  Disqualification,  see 
Judges,  26-29. 


RELATIVE. 


Due  Process  in  Statute  Requiring  Support 

of  Poor  Person  bv,  see  Constitutional 

Law,   828,   829. 
Implied  Contract  to  Pay  for  Services  by,  see 

Contracts,  15-20. 
Insurable   Interest  of,  see  Insurance,   154- 

169. 

Editorial  Notes. 

Defined.      13:  37.» 

When  relationship  by   affinity  exists.     11: 

aso'.* 

Or  relations;  who  are;  bv  blood;  by  af- 
finity.    14:  342. 

Promise  to  pay  for  past  support  of.  53: 
355. 

Insurable  interest  in  life  of.     54:  225. 
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Contracts  procured  by  threats  of  prosecu- 
tion of  a  relative.    26:  48. 

Right  of  relative  of  party  to  instrument 
to  take  acknowledgment. 
33:  340. 

Transactions  between,  as  fraud  on  creditors. 
32:  67. 

Preference  of  relative  by  transfer  of  prop- 
erty in  satisfaction  of 
debt.     36:  341. 

Trust  between  family  relatives;  presump- 
tions.   2:  816.* 

Resemblance  as  evidence  of  .relationship. 
52:  500. 

Relationship  of  juror  to  party  as  ground 
for  new  trial.     18:  477. 

«-•-• 


RELATOR. 

In  Mandamus  Proceeding,    see    Mandamus, 

157-170. 
In  Quo  Warranto,  see  Quo  Warranto,  22- 

25. 


RELEASE. 

I.  In  General. 
II.  W^hat  Included  in;  Effect. 

a.  In  General. 

b.  What  included  in. 
m.  Validity;  Setting  Aside. 
IV.  Editorial  Notes. 

Of  Contract  of  Satisfaction,  see  Accord  and 

Satisfaction,  19. 
Of  Claims  bv  Creditors,  see  Assignments  for 

Creditors,  VIII.  b. 
From  Liability  by  Discharge  in  Bankruptcy, 

see  Bankruptcy,  IV. 
From  Subscription,  see  Contracts,  795-797; 

Corporations,  380-388. 
Of  Stockholders,  see  Corporations,  528. 
Of  Claim  for  Death  as  Defense  to  Action  for, 

see  Death,  60-62. 
Of  Dower,  see  Dower,  18,  19,  25,  46,  47,  64- 

68;  Husband  and  Wife,  192;  Pleading, 

.599. 
Of  Guarantor,  see  Guaranty,  II. 
From  Liability  on  Policy,  see  Insurance,  VT. 

e. 
Of  One  Joint  Debtor,  see  Joint  Creditors  and 

Debtors,  II. 
From  Mortgage,  see  Mortgage,  V. 
Of  Surety,  see  Principal  and  Surety,  I.  b. 
Of  Trustee,  see  Trusts,  208. 
By  Part  Payment,  see  Accord  and  Satisfac- 
tion, 6-13. 
By  Accepting  Benefits  from  Railroad  Relief 

Association,   see   Accord   and   Satisfac- 
tion, 5. 
Jurisdiction  of  Equity  to  Cancel,  see  Equity, 

61. 
Pleading  as  to,  see  Pleading,  558,  599. 
Record  of,  see  Real  Property,  65. 
<^uestion    for    Jurv    as    to,    see    Trial,    75, 

207. 
See     also     Compromise     and     Settlement; 

Trusts,  104. 


I.  In  General. 

1.  A  release  of  dower  by  a  married  wo- 
man whicli  if  void  is  void  on  its  face,  may 
be  disregarded  where  it  is  recited  as  one  of 
the  considerations  for  a  covenant  by  the 
husband  to  surrender  all  his  marital  rights 
in  land  of  the  wife,  and  there  are  other 
sufficient  considerations  for  such  covenant. 
Poison  V.  Stewart,  107  Mass.  211,  45  N.  E. 
737,  36:771 
Who  bound  by. 

2.  A  vendee  of  land  is  bound  by  a  release 
of  damages  given  by  his  vendor  to  a  rail- 
road company  which  has  constructed  its 
road  over  the  lands.  Fremont,  E.  &  M.  V. 
R.  Co.  V.  Harlin,  50  Xeb.  698,  70  N.  W.  263, 

36:  417 


II.  Vv^hat  Included  in;  Effect. 

a.  In  General. 

Effect  of  Fraudulent  Release,  see  Election 

of  Remedies,  18. 
For  Editorial  Notes,  see  infra,  IV. 

3.  The  execution  of  an  effective  release, 
although  containing  an  agreement  to  exe- 
cute a  general  release  in  the  future,  will 
terminate  the  rights  of  the  releasor,  and 
prevent  him,  as  against  third  persons  whose 
rights  have  intervened,  from  inserting  in 
the  subsequent  paper  words  changing  the 
effect  of  the  instrument.  Amherst  College 
V.  Ritch,   151   N.   Y.  282,   45  N.   E.   876, 

37:  305 

4.  The  release  by  a  married  woman  of 
the  right  of  action  for  a  personal  injury  in 
the  District  of  Columbia  cannot  affect  her 
husband's  right  of  action,  although  by  the 
law  of  her  domicil  she  had  a  personal  right 
of  action  for  the  injury.  Snashall  v.  Metro- 
politan R.  Co.  8  Mackey,  399,  10:  746 

5.  A  release  of  the  grantee  by  the  grantor 
from  a  covenant  in  the  deed  assuming  an 
outstanding  mortgage  on  the  premises  can- 
not prejudice  the  mortgagee's  right  to  hold 
the  grantee  as  his  debtor;  at  least  where 
the  creditor  has  already  learned  of  the 
grantee's  promise  and  has  assented  to  and 
adopted  it.  Gifford  v.  Corrigan,  117  N.  Y. 
257,  22  N.  E.  756,  6:  610 

6.  A  person  who  has  given  to  a  carrier 
for  a  valuable  consideration  a  release  of  all 
damages  that  may  result  from  injuries 
which  it  has  inflicted  on  him,  the  execution 
of  which  is  not  obtained  by  fraud  or  deceit, 
although  it  is  induced  by  fraudulent  repre- 
sentations, cannot  maintain  an  action 
against  the  carrier  for  injuries  without  of- 
fering to  return  the  consideration  received 
for  the  release,  and  incorporating  in  the  pe- 
tition a  count  to  set  aside  the  release  on 
the  ground  of  fraud.  Och  v.  Missouri.  K. 
&   T.  R.   Co.   130  Mo.  27,   31    S.  W.   962. 

36:  442 

7.  The  execution  of  releases  from  part 
only  of  the  children  to  whom  advances  are 
made,  of  all  further  interest  in  the  estate. 
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does  not  destroy  their  right  to  share  in  in- 
testate property  thereafter  accumulated  by 
the  ancestor,  where  all  his  children  had 
shared  equally  in  the  advancements.  Head- 
rick  V.  McDowell,  102  Va.  124,  45  S.  E.  804, 

65:  578 

b.  What  Included  in. 

8.  A  release  in  the  form  of  an  ordinary 
quitclaim  of  all  the  "claim,  right,  title,  and 
interest"  of  the  releasor  in  his  father's  es- 
tate will  not  cover  a  future  contingent  in- 
terest limited  to  the  surviving  members  of 
a  class  of  which  he  is  a  member  upon  the 
event  of  the  death  of  one  of  them  without 
living  issue  at  the  time  of  his  death,  Avhere 
there  are  no  terms  used  which  can  be  con- 
strued as  referring  to  future  interests. 
Glover  v.  Condell,  163  111.  566,  45  N.  E.  173, 

35:  360 

9.  Damage  to  land  caiised  by  the  negli- 
gent construction  of  railroad  ditches,  by 
reason  whereof  they  conduct  surface  waters 
collected  on  the  land,  is  not  included  in  a 
release,  previously  given  by  the  landowner, 
of  all  damages  which  he  "has  now  sustained 
or  shall  at  any  time  hereafter  sustain  in 
any  way  by  reason  of  the.  construction, 
building,  or  use  of  the  said  railroad."  Fre- 
mont. E.  &  M.  V.  R.  Co.  v.  Harlin,  50  Neb. 
698.  70  N.  W.  263,  36:  417 

10.  A  release  to  a  railroad  company  of  a 
right  of  way  across  certain  lands,  with  a 
further  release  of  the  company  from  all 
claims  for  damages  by  reason  of  the  taking 
and  using  of  the  land  for  said  railroad,  or 
by  reason  of  the  construction  and  mainten- 
ance of  the  said  railroad  on  and  over  said 
land,  will  bar  the  owner  of  the  land  from 
subsequently  recovering  damages  for  the 
overflowing  of  his  land  by  reason  of  the  con- 
struction of  a  ditch  and  culvert  by  the  rail- 
road company  in  the  particular  manner,  for 
drainage  purposes,  long  after  the  original 
construction  of  the  road.  Updegrove  v. 
Pennsylvania  S.  V.  R.  Co.  132  Pa.  540.  19 
Atl.  283,  7:213 

11.  A  receipt  given  by  a  church  to  a  rail- 
road company  which  has  laid  its  tracks  in 
a  cut  alongside  of  the  church  property,  caiis- 
ing  the  churcii  walls  to  crack,  after  the  rail- 
road company  has  refused  to  pay  a  gross 
sum  in  satisfaction  of  past  and  future  dam- 
ages, and  has  agreed  to  pay  for  past  dam- 
ages and  build  a  retaining  wall,  which 
reads:  "Received  ...  in  full  settle- 
ment and  discharge  of  all  damages  done 
.  .  .  against  our  church.  Railroad  com- 
j)any  to  )>ay  for  all  work  in  process.'" — will 
not  included  futiue  injuries  caused  by  the 
insufFiciency  of  the  retaining  wall.  Church 
of  Ifolv  Co7nmunion  v.  Paterson  Extension 
R.  Co."(N.  .J.  Err.  &  App.)  66  X.  J.  L.  218. 
49  Atl.  1030.  r^:  81 
As  to  personal  injuries. 

See  also  supia.  4,  fi. 

12.  Knowledge  of  tlie  injuries  which  may 
develop  in  tlie  future  from  an  accident  is 
not  necessaiy  to  support  an  intention  to  re- 
lease all  liability  for  the  result  of  such  ac- 
cident,   prospective     as     well     as     present. 


Quebec  v.  Gulf,  C.  &  S.  F.  R.  Co.  98  Tex.  6^ 
81  S.  W.  20,  66:  734 

13.  The  mention  of  certain  injuries  known 
to  have  resulted  from  an  accident,  in  a 
release  by  an  injured  person  of  the  right 
of  action  against  the  one  responsible  for  the- 
accident  for  the  injuries  resulting  there- 
from, does  not  preclude  general  language 
used  in  the  release  from  having  the  effect 
of  releasing  liability  for  all  injuries,  even 
those  not  known  at  the  time,  or  specified  in 
the  release.  Id. 

14.  A  release  of  claims  against  a  railroad, 
company  for  specified  personal  injuries  will 
not  include  a  claim  for  damages  not  then 
known  to  either  party,  for  negligent  treat- 
ment of  such  injuries  in  a  hospital  main- 
tained by  such  company,  although  the  re- 
lease was  expressly  made  to  cover  all  claims- 
and  demands  whatsoever  in  law  or  in  equity 
"by  reason  of  any  matter,  cause,  or  thing 
whatever,  whether  the  same  arose  upon  con- 
tract or  upon  tort,  from  the  beginning  of 
the  world  to  this  day."  Union  P.  R.  Co.  v^ 
Artist,  9  C.  C.  A.  14,  60  Fed.  365,  19  U.  S. 
App.  612,  23:  581 

15.  A  person  injured  by  negligence  of  a 
carrier  is  not,  by  executing  a  release  of 
damages  for  injuries  which  have  accrued  up 
to  the  time  of  signing  it,  precluded  from 
maintaining  an  action  for  those  which  may 
develop  in  the  future,  if  that  right  is  ex- 
pressly reserved  in  the  contract.  Och  v. 
Missouri,  K.  &  T.  R.  Co.  130  Mo.  27,  31  S. 
W.   962,  36:  442 

16.  Injuries  from  negligence  are  included 
in  a  contract  by  which  a  porter  of  a  sleep- 
ing car  company  releases  all  transportation 
companies  from  "all  claims  for  liability,  of 
siny  nature  or  character  whatsoever,  on  ac- 
count of  any  personal  injury  .  .  .  while- 
traveling  over  such  lines."  Russell  v.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  157  Ind.  305,  61 
X.  E.  678,  55:  253; 

17.  A  contract  by  a  father  releasing  the 
employer  of  his  minor  son  from  all  liabil- 
ity for  damages  for  '"injuries"  which  the 
son  may  sustain  in  the  employer's  service 
will  defeat  a  recovery  l)y  the  father  for  the 
loss  of  the  value  of  the  son's  services  dur- 
ing minority,  altiiough  the  loss  is  caused  by 
the  homicide  of  the  son,  since  the  word  "'in- 
juries" will  be  construed  to  apply  to  any 
and  all  kinds  of  bodily  harm,  whether  re- 
sulting in  disabilitv  or  in  death.  New  v.. 
Southern  R.  Co.  116  Ga.  152,  42  S.  E.  391, 

59:  115- 

18.  A  release  by  an  employee  of  an  ex- 
press company,  of  all  liability  for  injuries- 
sustained  hy  negligence  of  the  employer  "or 
otherwise,"  includes  the  liability  of  the  ex- 
press company  to  hold  a  railroad  with  which 
it  does  business  harmless  against  claims  by 
the  express  company's  employees  for  in- 
jiiries.  and  precludes  an  action  against  the 
railroad  company  for  causing  his  death  by 
su(l<lenly  closing  the  opening  between  parts 
of  a  train  wliile  lie  was  passing  between 
them.  I'itt.sburg.  C.  C.  &  St.  L.  R.  Co.  v. 
Mahonev,  148  Ind.   196,  46  X.  E.  917, 

40:  101 
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III.  Validity;  Setting  Aside. 

Validity. 

Of  Claim  for  Injuries,  see  Contracts,  384- 
387,  460-468.' 

Of  Insurer  under  Mistake  of  Fact,  see  In- 
surance, 1249. 

Necessity  of  Consideration,  see  Contracts, 
33,  34. 

Sufficiency  of  Consideration,  see  Contracts, 
39-41. 

Parol  Evidence  as  to  Consideration,  see  Evi- 
dence. 1185,   1186. 

Fraud  in  Procurement  of,  see  Fraud  and  De- 
ceit, 14,  64. 

Burden  of  Proof  as  to  Fraud,  see  Evidence, 
382. 

19.  A  release  for  a  valuable  consideration, 
of  a  claim  for  damages  for  injuries  inflicted 
by  a  carrier,  is  voidable,  but  not  void,  if 
obtained  by  fraudulent  statements  of  the 
physicians  of  the  carrier  as  to  the  extent 
of  the  injuries.  Och  v.  Missouri,  K.  &  T. 
R.  Co.  130  Mo.  27,  31   S.  W.  962,       36:  442 

20.  That  a  woman  who  had  been  injured 
by  an  accident  in  a  railway  car  was  stunned, 
and  that  shortly  after  she  recovered  con- 
sciousness a  release  of  damages  was  pre- 
sented for  her  signature,  at  which  time  she 
was  dazed  and  nervous  from  the  recent 
shock,  and  that  the  release  was  obtained 
by  misrepresenting  the  contents  to  her, 
when  she  did  not  read  the  instrument,  al- 
though she  is  not  shown  to  have  been  un- 
able to  do  so. — will  not  make  her  assent 
worthless  so  as  to  make  the  release   void. 

Id. 
Setting  aside. 
For  Editorial  Notes,  see  infra.  TV. 

21.  A  release  in  full  by  one  injured  by  the 
negligence  of  a  railroad  company,  upon  a 
consideration  adequate  for  the  injury  then 
known,  cannot  be  set  aside  on  the  ground 
of  mistake,  upon  the  subsequent  discovery 
of  internal  injuries  not  known  or  suspected 
at  the  time  of  the  settlement,  and  a  recov- 
ery permitted  for  such  injuries,  although  the 
compensation  received  is  wholly  inadequate 
in  view  of  the  injuries  actuallv  received. 
Houston  &  T.  C.  R.  Co.  v.  McCartv.  94 
Tex.  298,  60  S.  W.  429,  53:  507 


IV.  Editorial  Notes. 

Of  joint  debtors,  effect  of.     5:  .596.* 

As  affecting  right  of  action  for  death.  34: 
790. 

Law  governing  release  of  claim  for  dam- 
ages for  death  or  bodilv 
injury.    56:  223. 

Of  interest  in  estate  by  one  receiving  ad- 
vancement ;  effect  on  right 
to  share  in  after-acquired 
property.     65:  578. 

EflTect  of  release  of  one  joint  tort  feasor 
on  liability  of  the  other. 
58:  293. 

Presumption  of.     1:  191.* 

Right  to  roiiislatcinent  of  mortgage  when 
released  bv  mistake.  58: 
788. 


RELEVANCY. 
Of  Evidence,  see  I"]vidence,  XL 
♦■•-♦ 


RELIANCE. 


On  False  Representations,  .see  Fraud  and  De- 
ceit, IV. 


RELICTION. 

Title  to  Land  Formed  bv,  see  Waters,  172^ 
173. 

♦*-♦ 

RELIEF. 

Editorial  Notes. 
Of  citizens,  appropriations  for.     14:  475» 


♦  •» 


RELIEF   ASSOCIATIONS. 
See  Railroad  Relief  As.sociations. 

♦-»-♦ 

RELIGION. 

Judicial   Notice   as    to,    see    Evidence,    143— 

149. 
Instruction  of  Child  in,  see  Infants,  5. 
Teacliing   in  School,   see   Schools,   114,   11^ 

128. 


RELIGIOUS  BELIEF. 

Consideration  of,  in  Determining  Custodian: 

for  Infant,  see  Infants,  20. 
Of  Witness,  see  Witnesses,  8,  9. 

Editorial   Notes. 

As  affecting  competency  of  witness.    42:  553. 


RELIGIOUS  BOOKS. 

Trust  to   Publish,   see  Charities,  34. 


RELIGIOUS  LIBERTY. 

Of  Members  of  Benevolent  Society,  see  Be- 
nevolent Societies,  21,  42,  43. 

In  General,  see  Constitutional  Law,  II.  d. 

Reading  from  Bible  in  Schools  as  Infringe- 
ment of.  see  Schools,  114,  119-128. 


RELIGIOUS  ORDERS. 

Employment  of  Members  of,  in  Schools,  see 
Schools,  37,  40. 
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RELIGIOUS  SOCIETIES. 

I.  Incorporation. 
II.  Change  of  Constitution  or  Doctrine. 

a.  Constitution. 

b.  Doctrine. 

III.  Title  to  or  Control  of  Property. 

a.  In  General. 

b.  Church   Identity. 

c.  Rights  of  Majority  and  Minority. 
IV.  Pastors. 

V.  Removal  of  Officers. 
VI.  Expulsion  or  Excommunication. 
VII.  Contracts. 
VIII.  Delegation  of  Power. 

IX.  Power  of  Ecclesiastical  Tribunals. 
X.  Editorial  Notes. 

Multifarious  Bill  by,  see  Action  or  Suit,  106. 
Parties   on  Appeal  in  Case  of,   see  Appeal 

and  Error,  105. 
Bringing  Action  in  Name  of  Church  Instead 

of  Trustees,  see  Appeal  and  Error,  853. 
Estoppel    to   Claim   Withdrawal    from,    see 

Estoppel,  141. 
Judicial   Notice    as   to,   see   Evidence,    143- 

149. 
Evidence  of  Membership   in,   see   Evidence, 

1862. 
Canons    and    Decrees    of,   as    Evidence,   see 

Evidence,  998. 
Injunction  against  City's  Paying  Claim  to, 

see  Injunction,  .324. 
Libelous   Publication   in   Church  Paper,   see 

Libel  and  Slander,  87,  107. 
Parties  in  Action  by,  see  Parties,  112. 
Action  by  Church  Deacon,  see  Parties,  106. 
Rights   in  Pews,  see  Pews,  and  also  infra, 

X.  §  4. 
Answer  by  Church  Trustees,  see  Pleading, 

539. 
Exemption    from    Assessments,    see    Public 

Improvements,  99,  100. 
Exemption  from  Taxation,  see  Taxes.  I.  f, 

3:  VI.  §  8. 
Transfer  Tax  on  Gifts  to,  see  Taxes,  610- 

613. 
Control  of  Workhouse  by,  see  Workhouse. 


I.   Incorporation. 

Refusal  of  Charter  to,  see  Corporations,  16. 
Conclusiveness  of  Decision  of  Ecclesiastical 

Tribunal,  see  Courts.  2.32. 
Presumption  as  to,  see  Evidence,  415. 
See  also  infra,  25. 

1.  The  incorporation  of  church  agencies — 
such  as  a  missionary  society — is  not  with- 
in the  prohibition  of  the  Virginia  Constitu- 
tion against  incorporation  of  a  church  or 
religious  denomination.  Presbvterian  Gen- 
eral Assemblv  v.  Guthrie,  86  Va.  125,  10  S. 
E.  318,  '  0:  321 

2.  Notice  of  an  attempt  to  organize  a 
cliurch,  and  of  the  time  and  place  of  forming 
the  organization,  as  required  by  ^^'is.  Rev. 
Stat.  ^  l'i!)0,  is  not  necessary  where  the 
incorporators  are  not  members  of  a  religious 
organization,  but  desire  to  organize  a  cor- 


poration in  connection  with  a  church  of  their 
own  peculiar  tenets,  to  be  associated  there- 
with. Franke  v.  Mann,  106  Wis.  118.  81  N. 
W.  1014,  48:  856 

3.  A  religious  corporation  de  facto  is 
created  where  an  attempt  in  good  faith 
is  made  to  comply  with  a  statute  which 
authorizes  the  formation  of  such  a  corpora- 
tion, articles  are  drawn  and  signed  in  form 
as  the  statute  requires,  except  as  to  the 
acknowledgment,  and  they  are  recorded,  the 
corporation  organized,  and  the  right  to  ex- 
ercise the  franchise  of  being  a  corporation 
asserted  for  several  years.  Id. 

4.  The  presumption  of  the  incorporation 
of  a  religious  society  made  by  How.  (Mich.) 
Stat.  §  4649.  wlien  it  has  exercised  the  fran- 
chises and  privileges  of  a  corporation  for 
ten  successive  years,  is  not  conclusive,  and 
does  not  apply  when  the  powers  conferred 
by  statute  upon  the  corporators  are  by  the 
laws  of  the  church  lodged  in  another  body. 
Fuehs  V.  Meisel,  102  Mich.  357,  60  N.  W. 
773,  32:92 


II.  Change  of  Constitution  or  Doctrine. 

a.  Constitution. 

Power  of  Courts  as  to,  see  Courts,  233&- 

234b. 
See  also  infra,    30,   78. 

5.  A  new  constitution  of  a  church,  mak- 
ing some  changes  on  the  subject  of  infant 
baptism,  the  washing  of  feet,  and  secret  so- 
cieties, and  adding  a  provision  as  to  lay 
delegation  and  the  declaration  of  a  belief 
in  ■■depravity,'  '■justification,"  '"regenera- 
tion," ••adoption,"  '•sanctification,"  and  '■end- 
less punishment,"  made  by  the  general  con- 
ference of  the  church,  which  had  no  author- 
ity to  change  the  constitution,  is  illegal,  al- 
though these  matters  had  been  previously 
included  in  the  discipline  of  the  church, 
which  the  general  conference  had  power  to 
change,  excepting  where  it  would  change 
the  confession  of  faith.  Bear  v.  Heaslev,  98 
Mich.  279,  57  N.  W.  270,  24:  615 

6.  The  illegal  adoption  of  a  new  consti- 
tution by  the  general  conference  of  a  church 
which  constitutes  its  highest  legislative  and 
judicial  body,  does  not  constitute  an  act  of 
secession  or  destroy  the  identity  of  the 
church,  where  the  changes  made  by  the  new 
constitution  are  not  substantial  or  radical. 
Philomath  College  v.  Wvatt,  27  Or.  390. 
31  Pac.  206.  37  Pac.  1022.  '26:  68 

7.  A  provision  of  a  church  constitution, 
that  no  change  shall  be  made  in  it  or  in  the 
confession  of  faith  unless  upon  request  of 
two  tliinls  of  the  whole  society,  means  two 
thirds  of  the  legal  votes  cast  upon  the  ques- 
tion, and  not  two  thirds  of  the  actual  num- 
ber of  members.  Lamb  v.  Cain,  129  Ind.  486. 
29  N.  E.  13.  14:  518 

8.  Two  thirds  of  all  the  votes  cast  may 
he  declared  by  the  general  conference  of  a 
church  acting  in  its  legislative  capacity  the 
basis  of  ascertaining  the  wishes  of  the 
church   with   reference   to   a  change  of  the 
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constitution  and  confession  of  faith,  for 
which  tlie  constitution  requires  the  request 
of  "two  thirds  of  the  whole  society."  Philo- 
math College  V.  Wvatt,  27  Or.  390,  31  Pac. 
206,  37  Pac.  1022,  "  26:  68 

9.  An  aflirmative  vote  of  more  than  two 
thirds  of  those  voting  in  response  to  a  prop- 
osition of  the  governing  body  of  a  church 
to  change  the  constitution  is  effective  under 
A  constitution  authori,^ing  changes  "on  the 
request  of  two  thirds  of  the  whole  society," 
although  the  whole  n.umber  of  votes  cast  is 
only  a  little  over  one  third  of  .the  church 
membership.  Schlichter  v.  Keiter,  156  Pa. 
119,  27  Atl.  45,  22:  161 

10.  "Ke<]uest  of  two  thirds  of  the  whole 
aociety,"  required  by  a  church  constitution 
for  a  change  thereof,  is  not  to  be  construed 
technically  to  mean  a  request  antecedent  to 
a  vote,  but  is  satisfied  by  an  expressed  de- 
sire of  the  requisite  number  by  vote  on  a 
proposition  submitted  for  that  purpose. 
Philomath  College  v.  Wvatt,  27  Or.  390,  31 
Pac.  20G,  37  Pac.  1022,  ^  26:  68 

b.  Doctrine. 

See  also  supra  5,  8;  infra,  16,  22,  37. 

11.  A  prohibition  in  the  constitution  of  a 
religious  society,  of  a  change  in  its  confes- 
sion of  faith,  will  not  prevent  the  submis- 
sion, to  the  vote  of  the  society,  of  proposi- 
tions to  make  such  change  and  to  amend 
the  constitution  so  as  to  allow  it  to  be  made, 
at  the  same  time.  Lamb  v,  Cain,  129  Ind. 
486,  29  X.  E.  13,  14:  518 

12.  Changes  in  the  confession  of  faith 
may  be  made  in  the  interest  of  clearness  and 
completeness  of  declaration  of  belief  in  the 
doctrines  actual!}'  held  by  the  church,  with- 
out violating  a  prohibition  against  changing 
or  doing  avvav  with  the  confession  of  faith. 
Philomath  College  v.  Wvatt,  27  Or.  390,  31 
Pac.  206,  37  Pac.  1022,  '  26:  68 
vSchlichter  v.  Keiter,  156  Pa.  119,  27  Atl. 
45,                                                                    22:  161 

13.  A  limitation  upon  the  power  of  the 
general  conference  of  a  church  "to  change 
or  do  away  with  the  confession  of  faith  as 
it  now  stands"  may  itself  be  legally 
changed  by  the  church  under  a  general  pro- 
vision for  amendments.  Philomath  College 
V.  Wvatt,  27  Or.  390,  31  Pac.  206,  37  Pac. 
1022,*  26:68 

14.  Incorporating  into  the  confession  of 
faith  of  a  church  doctrines  previously  con- 
tained in  its  discipline,  to  which  all  mem- 
bers of  a  church  must  subscribe  before  they 
become  such,  does  not  constitute  a  material 
and  vital  change,  which  will  destroy  the 
identity  of  the  church,  under  a  constitu- 
tional provision  prohibiting  any  change  of 
such  confession.  Id. 

15.  The  "means"  doctrine,  to  the  effect 
that  conversions  and  salvation  may  be  aided 
hv  the  use  of  human  means,  is  a  departure 
from  the  faith  of  a  "regular  Baptist 
church."  which  is  stronglv  Qilvanistic. 
Smith  v.  Pedigo,  145  Ind.  392,  44  N.  E.  36.3. 

32 :  838 


III.  Title  to  or  Control  of  Property, 
a.  In  General. 

By  Excommunicated  Members,  see  infra,  61. 

Sale  of,  to  Pay  Pastor's  Salarv,  see  infra, 
54. 

Acquiring  Title  by  Adverse  Possession,  see 
Adverse  Possession,  85. 

Charitable  Gifts  to,  see  Charities. 

Bequest  to,  for  Masses,  see  Masses. 

Lapse  of  Legacy  to,  see  Wills,  440,  441. 

Effect  of  Termination  of  Corporate  Exist- 
ence after  Execution  of  Will,  see  Wills, 
146. 

Conveyance  to,  see  Deeds,  39. 

Condition  in  Deed  to,  see  Real  Property,  15, 
16. 

Occupation  of  Parsonage  by  Suspended  Min- 
ister, see  Landlord  and  Tenant,  233. 

Foreclosure  of  Mortgage,  see  Mortgage,  213, 
214. 

Power  of  Courts  as  to,  see  Courts,  232a- 
232c. 

Burden  of  Proof  as  to,  see  Evidence,  698. 

Impairment  of  Contract  by  Change  of  Use 
of  Property,  see  Constitutional  Law, 
1135. 

For  Editorial  Notes,  see  infra,  X.  §  1. 

16.  Members  of  a  religious  society  who 
adhere  to  a  revised  confession  of  faith  and 
an  amended  constitution  regularly  adopted, 
which  have  been  declared  by  the  legally 
constituted  ecclesiastical  tribunal  to  be  the 
fundamental  belief  and  constitution  of  the 
society,  constitute  such  society  and  are  en- 
titled to  hold  property  belonging  to  it;  and 
those  who  refuse  to  accept  such  changes 
are  seceders.  Lamb  v.  Cain,  129  Ind.  486, 
20  N.  E.  13,  14:  518 

17.  An  addition  to  a  church  built  from  a 
fund  raised  by  a  church  guild  or  society  on 
the  church  premises,  and  with  permission  of 
the  vestry  of  the  church,  becomes  the  prop- 
erty of  the  church,  and  does  not  belong  to 
the  members  of  the  guild.  Read  v.  St. 
Ambrose  Church,  137  Pa.  320,  20  Atl.  1002, 

11:727 

18.  As  deacons  in  a  church  no  persons 
have  capacity  either  to  acquire  in  them- 
selves or  to  transmit  to  successors  in  that 
ecclesiastical  oflfice  any  rights  amounting  to 
title  in  easements.  Id. 
Right  to  acquire  property. 

Restriction  on  Amount  of  Devise  or  Bequest 
to,  see  Wills,  I.  d. 

19.  An  incorporated  religious  society  has 
no  power  to  acquire  or  hold  real  estate  for 
any  purpose  other  than  that  of  promoting 
the  object  of  its  creation.  Thompson  v. 
West,  .59  Xeb.  677,  82  N.  W.  13,  49:  337 

20.  A  Young  Men's  Christian  Association 
not  exercising  any  ecclesiastical  control  over 
its  members,  or  prescribing  any  form  of 
worship  for  them,  or  subjecting  them  to  any 
discipline  for  failure  to  conform  to  its  rules, 
is  not  a  corporation  "formed  for  religious 
purposes," — i.  p.,  for  purposes  of  religious 
worship, — so  as  to  be  forbidden  by  the 
Illinois  corporation  act  of  1872  to  acquire 
more    than     10    acres    of    land.     The     as- 
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Rociation  contemplates  benevo-ont  and  mis- 
fionarv  work,  rather  than  religious  worship. 
Hamsher  v.  Hamsher,  132  111.  273,  23  N.  E. 
1123,  8:  55C 

21.  An  unincorporated  church  society  is 
not  atlected  by  a  statute  limiting  the  quan- 
tity of  real  estate  which  can  be  held  by  in- 
corporated church  societies.  Alden  v.  St. 
Peter's  Parish,  158  111.  631,  42  N.  E.  392. 

30:  232 

Trusts. 

Application  of  Rule  against  Perpetuities  to 
Trust  for  Meetinghouse,  see  Perpetui- 
ties, 47. 

See  also  Trusts,  11-14,  168. 

lor  Editorial  Notes,  see  infra,  X.  §§  1,  2, 

22.  The  mere  adoption  by  a  religious  so- 
ciety of  a  revised  confession  of  faith  which 
is  not  antagonistic  to  the  old  one  in  force 
when  property  was  granted  in  trust  for  the 
maintenance  of  a  meetinghouse  for  the  so- 
( ioty  does  not  constitute  such  a  conversion 
or  abuse  of  the  trust  as  to  call  for  the 
interposition  of  equity  to  prevent  it.  Lamb 
V.  Cain.  129  Ind.  486,*29  N.  E.  13,       14:  518 

23.  Wlicre  land  was  granted  in  trust  for 
the  use  and  benefit  of  a  congregation  of  one 
religious  denomination,  the  members  of  that 
congregation  cannot  carry  the  trust  prop- 
erty with  them  when  they  join  another  de- 
nomination. Finley  v.  Brent,  87  Va.  103,  12 
S.   E.   228,  11:  214 

24.  \A'here  a  church  organization  not  in- 
corporated purchases  real  estate  for  tlie 
benefit  of  such  congregation,  and  the  pur- 
chase price  is  paid,  the  property  improved, 
and  possession  retained  by  such  congre- 
gation, and  the  property  is  conveyed  to 
seme  person  in  trust  for  such  church  and 
congregation,  a  trust  is  thereby  created  that 
may  be  enforced,  although  not  in  writing; 
and  it  can  make  no  difference  that  the  per- 
son to  whom  the  land  is  conveyed  is  the 
bishop  of  the  denomination  of  which  said 
church  is  a  part.  Fink  v.  Umscheid,  40 
Kan.  271,  19  Pac.  623,  2:  146 

25.  Property  held  in  trust  for  an  imin- 
oorporated  society  of  the  Methodist  Episco- 
pal church,  which  is  afterwards  duly  con- 
solidated with  other  societies  in  accordance 
with  the  laws  of  the  church,  may  be  claimed 
by  the  trustees  of  the  consolidated  church, 
whicli  has  become  incorporated;  and  they 
may  compel  one  of  the  original  trustees,  who 
has  obtained  an  assignment  of  a  mortgage 
upon  it.  to  make  a  deed  of  release  to  them 
upon  paying  him  any  sum  that  may  be 
('(juitably  due  to  him  on  the  mortgage. 
Trinitv  M.  E.  Church  v.  Harris,  73  Conn. 
216.  47  Atl.  116.  50:  636 

2(i.  Church  deacons  may  be  made  trustees 
for  the  control  and  management  of  property 
;i(()uired  for  the  benefit  of  the  church. 
St.  wart  v.  White,  128  Ala.  202.  30  So.  526. 

55:  211 

27.  An  im])]iod  trust  for  the  promulgation 
of  the  tenets  and  doctrines  of  a  particular 
religious  dciioniination  does  not  arise  on  the 
acquisition  of  ])roperty  by  a  church  of  that 
denomination.  First  Baptist  Chun-li  v.  Fort. 
93  Tex.  21.0.  54  S.  W.  892,  49:  017 


28.  That  no  tiaist  or  title  in  or  to  proper-^ 
ty  ever  vested  in  the  general  denomination) 
is  not  sufTicient  answer  to  a  bill  by  individu- 
als to  establish  a  right  to  the  use  of  the- 
property  under  the  discipline  and  usages  of 
the  church  to  which  it  was  conveyed.  Fuehs- 
v.  Meisel,  102  Mich.  357,  60  N.  W.  773, 

32:92 

b.  Church  Identity. 

Review  of  Referee's  Finding  as  to  Identity,  . 

see  Appeal  and  Error,  814. 
See  also  supra,  6,  14;  infra,  45. 

29.  Church  identity,  when  disputes  arise,, 
depends,  not  alone  upon  the  peculiar  creed 
and  dogmas  of  the  church,  but  also  upon  its 
constitution  and  form  of  government,  disci- 
pline, usages,  customs,  and  principles  pre- 
viously maintained.  Philomath  College  v. 
VVyatt,  27  Or.  390,  31  Pac.  206,  37  Pac.  1022,. 

26:  68 

30.  The  adherents  to  the  new  constitu- 
tion, and  not  the  dissenters  therefrom, 
constitiite  the  church,  where  the  governing 
body  makes  a  proposition  for  a  permissible 
change  to  the  old  constitution  and  confes- 
sion of  faith,  which  after  ample  time  for 
consideration  and  a  suitable  system  for 
ascertaining  preferences,  is  adopted  by  the 
required  majority  of  those  voting,  and  the 
change  is  then  promulgated  by  the  bishops 
under  the  direction  of  the  governing  bod  v. 
Schlichter  v.  Keiter,  156  Pa.  119,  27  Atl.  45, 

22:  161 

31.  Congregations  or  parts  of  congrega- 
tions of  a  religious  body  which  has  adopted 
as  part  of  its  policy  the  intinerant  plan  for 
pastoral  supply  of  the  churches,  who  refuse 
to  accept  the  supply  sent  by  authority  of 
the  regular  ecclesiastical  agencies  acting  in 
accord  with  the  general  conference, — cease 
to  adhere  to  the  organization.  Krecker  v. 
Shirey,  163  Pa.  534,  30  Atl.  440,        29:476- 

c.  Rights  of  Majority  and  Minority. 

Effect  of  Excommunication,  see  infra,  62. 

See  also  infra,  57,  58,  79,  80. 

For  Editorial  Notes,  see  infra,  X.  §  2. 

32.  Ecclesiastical  standing,  and  not  num- 
bers, determines  the  title  to  and  the  right 
of  control  over  property  held  for  the  use  of 
a  religious  denomination.  Krecker  v.  Shir- 
ey, 163  Pa.  534,  30  Atl.  440,  29:  476 

33.  The  title  to  church  property  of  a 
divided  congregation  is  in  that  part  of  it, 
whether  a  minority  or  majority,  which  is 
acting  in  harmony  with  its  own  law;  and 
the  ecclesiastical  laws,  usages,  customs,  and 
principles  which  were  accepted  among  them 
before  the  dispute  began,  are  the  standard 
for  determining  which  partv  is  right. 
Smith  V.  Pedigo,  145  Ind.  361,  33  N.  E.  777, 

19:  43a 

34.  Adherents  to  a  general  conference  of 
a  religious  organization,  held  at  a  time  and 
place  designated  by  an  annual  conference 
without  a^ithority  after  another  time  and 
place  had  been  regularly  designated  under 
the    laws   of   the   organization,   place   them- 
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aelves  outside  of  the  organization,  and,  al- 
though in  the  majority,  have  no  title  to  the 
property  of  the  organization  as  against  per- 
sons claiming  under  the  regxilarly  appointed 
general  conference.  Krecker  v.  Shirey,  163 
Pa.  534,  30  Atl.  440,  29:  476 

35.  The  majority  of  the  members  of  a 
Baptist  church,  although  it  is  independent 
in  government,  have  no  power  to  divert  the 
•church  property  to  the  propagation  of 
•doctrines  contrary  to  Baptist  articles  of 
faith  and  church  covenants,  and<  on  attempt 
to  do  so,  may  be  enjoined  from' interfering 
with  the  proper  use  and  control  of  the  prop- 
erty bv  the  minoritv.  Mt.  Zion  Baptist 
Church'  V.  Whitmore,'  83  Iowa,  138,  49  N. 
W.  81,  13:  198 

36.  The  majority  of  the  members  of  a 
Free  Will  Baptist  society  cannot  against  the 
will  of  the  minority  transfer  property  ob- 
tained for  the  use  and  benefit  of  that  de- 
nomination, which  holds  the  doctrines  of 
Arminius,  to  the  '  Baptist  denomination, 
which  is  Calvinistic,  notwithstanding  a 
provision  in  the  man\ial  of  church  govern- 
ment of  the  Free  Baptist  denomination  to 
the  effect  that  a  churcli  in  good  standing 
may  have  a  letter  of  dismission  and  rec- 
ommendation to  another  evangelical  denomi- 
nation, as  this  appears  to  refer  to  the 
■church  as  an  ecclesiastical,  rather  than  as  a 
purely  legal,  bodv.  Park  v.  Champlin.  96 
Iowa,"  55,  64  N.  W.  674.  31:  141 

37.  It  is  not  in  the  power  of  the  majority 
■of  a  religious  society,  by  reason  of  a  change 
of  religious  views,  to  carry  a  property  which 
lias  been  dedicated  to  the  church  to  the  sup- 
port of  a  new  and  different  doctrine.  Smith 
V.  Pedigo,  145  Ind.  361,  33  N.  E.  777,    19:  433 

38.  The  rule  of  decorum  which  provides 
that  "all  questions  coming  before  the  church 
in  order  shall  be  taken  up  and  determined 
"by  a  majority,  except  tlie  reception  of  mem- 
bers in  the  church  and  appointing  officers," 
does  not  change  the  rule  which  prohibits  the 
<liversion  of  church  property  to  uses  in  sup- 
port of  doctrines  different  from  those  to 
which  it  was  dedicated.  Id. 

39.  A  majority  of  the  members  of  a 
churcli  corporation  organized  as  a  body  of 
"Christian  believers  of  a  particular  sect  can- 
not devote  its  property  to  a  use  inconsistent 
with  the  purposes  of  the  corporation  by 
employing  a  pastor  whose  teachings  are  in- 
consistent with  those  of  the  sect  to  which 
the  church  belongs.  Franke  v.  Mann,  106 
AVis.  118.  81  X.  W.  1014,  48:  856 

40.  The  majority  of  a  chtuch  which  has 
abandoned  the  religious  faith  on  which  the 
church  was  founded  cannot  hold  the  church 
property  against  the  minority  wliich  adlieres 
to  the  original  doctrines.  Smith  v.  Pedigo, 
145  Ind.  392,  44  N.  E.  363.  32:  8.38 

41.  A  change  of  belief  on  the  part  of  a 
majority  of  the  members  of  a  church  by  the 
rules  of  which  a  majority  shall  control  will 
not  forfeit  their  right  to  control,  or  entitle 
the  minority  to  interfere  in  order  to  prevent 
the  xise  of  the  church  property  for  teaching 
the  new  beliefs.  First  Baptist  Church  v. 
Fort.  93  Tex.  215,  54  S.  W.  892,  49:  617 


42.  The  trustees  and  a  majority  of  the 
members  of  a  religious  association  which 
voluntaril\"  connected  itself  with  a  par- 
ticular denomination  and  acquired  property 
in  such  connection,  cannot  withdraw  such 
property  from  its  connection  with  the 
denomination  against  the  protest  of  the 
minority,  or  prevent  its  use  by  persons  re- 
maining in  the  denomination  and  repre- 
senting its  regular  organization.  Fuchs  v. 
Meisel,  102  Mich.  357,  60  N.  W.  773,  32:  92 

43.  The  minority  members  of  a  church 
acting  in  harmony  with  its  ecclesiastical 
laws  and  adhering  to  the  faith  constitute 
the  church  as  against  a  majority  which  has 
departed  from  the  faith.  Smith  v.  Pedigo. 
145  Ind.  392,  44  X.  E.  363,  .32:  838 

44.  Members  of  a  church  who  adhere  to 
the  old  constitution  and  confession  of  faith, 
although  constituting  a  small  minority,  are 
entitled  to  the  church  property,  where  the 
majority  by  revolutionary  action  have 
adopted  a  new  constitution  and  refuse  long- 
er to  submit  to  the  organic  law  of  the  as- 
sociation. Bear  v.  Heasley,  98  Mich.  279, 
57  N.  W.  270,  24:  615 


IV.  Pastors. 

Power  of  Bishop,  see  supra,  24. 

Power  of  Courts  as  to,    see    Courts,    233a- 

233d. 
Occupation     of     Parsonage     by     Suspended 

Minister,  see  Landlord  and  Tenant,  233. 
Liability  for  Libel,  see   Libel  and   Slander, 

33,'60,  106. 
Libel  of  Priest,  see  Libel  and  Slander,  85. 
Allegations  as  to.  see  Pleading,  447. 
See  also  supra,  39. 

45.  A  religious  corporation  is  not  bound 
by  the  act  of  its  minister  in  making  use  of 
the  membership  roll  of  a  former  corpora- 
tion, the  title  to  whose  propertj'  it  acquired 
through  a  foreclosure  sale,  so  as  to  make 
such  act  significant  upon  the  question  of 
the  identity  of  the  two  corporations.  Allen 
v.  Xorth  Des  Moines  M.  E.  Church,  127 
Iowa,  96,  102  X.  W,  808,  69:  255 
Appointment. 

46.  Appointments  of  preachers  by  an  an- 
nual conference  of  a  religious  organization, 
which  has  been  pronounced  by  the  highest 
tribunal  of  the  oi'der  to  have  been  illegally 
organized,  confer  no  rights  and  impose  no 
duties  in  respect  to  members  or  congrega- 
tions still  holding  their  allegiance  to  the  old 
organization.  Krecker  v.  Shirev,  163  Pa. 
534,  30  Atl.  440,  '        29:  476 

47.  An  annual  conference  of  the  Evangeli- 
cal Association,  organized  by  a  bishop  with 
less  than  a  quorum  of  those  entitled  to  sit 
as  members  in  the  conference,  is,  under  the 
discipline  of  that  denomination,  irregular 
and  illegal;  and  its  appointment  of  preach- 
ers will  confer  no  authority  and  impose  no 
duty  on  the  churches.  Id- 
Employment;  salary. 

Charitable    Gift    to   Pay   Salary   of  Rector, 

see  Charities,  40. 
For  Editorial  Notes,  see  infra,  X.  §  3. 
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48.  According  to  the  usage  and  discipline 
of  the  Presbyterian  Church  in  the  United 
States,  the  call  of  a  congregation  for  the 
services  of  a  regular  pastor,  and  the  pro- 
ceedings of  the  parties  under  it,  are  subject 
to  the  decision  of  the  presbytery  having 
jurisdiction;  and  the  regular  pastoral  re- 
lation is  constituted  by  the  presbytery  after 
due  acceptance;  and  until  such  acceptance 
by  him  no  civil  contract  for  his  permanent 
employment  as  regular  pastor  at  the  stipu- 
lated compensation  can  be  formed  or  made 
obligatory  upon  the  congregation.  West  v. 
First  Presby.  Church,  41  Minn.  94,  42  N.  W. 
922,  4:  692 

49.  In  a  Presbyterian  church  in  the 
United  States,  where  by  mutual  consent 
services  of  a  pastor  who  has  been  called  by 
the  church  are  accepted  as  rendered,  under 
or  in  pursuance  of  a  call  to  him  by  the 
church  and  without  confirmation  of  pastoral 
relations  by  the  presbytery,  the  relation 
must  be  regarded  as  temporary  only,  pend- 
ing his  decision  as  to  acceptance  of  the  call; 
and  no  permanent  obligation  rests  upon  the 
congregation  to  pay  him  as  if  the  regular 
pastoral  relation  had  been  duly  constituted, 
or  longer  than  it  may  consent  to  such  em- 
ployment; but  for  actual  services  so  ren- 
dered, the  rate  of  compensation  fixed  in  the 
call  may  be  referred  to  and  properly  adopt- 
ed as  the  measure  of  his  compensation.     Id. 

50.  A  call  to  a  pastor,  made  by  a  congre- 
gation of  a  Presbyterian  church,  fixing  the 
amount  of  salary,  does  not  become  effective, 
under  the  rules  and  regulations  of  that 
church,  until  it  is  placed  in  the  hands  of  the 
minister  and  formally  sanctioned  by  the 
presbytery;  and  the  refusal  of  the  presby- 
tery to  place  the  call  in  his  hands  or  to  in- 
stall him  puts  an  end  to  the  contract.  First 
Presbv.  Church  v.  Myers,  5  Okla.  809,  50 
Pac.  70.  38:  687 

51.  The  chief  governing  body  of  a  church 
is  the  exclusive  judge,  within  the  jurisdic- 
tion prescribed  by  its  rules  and  regulations, 
as  to  whether  the  pastoral  relations  shall  be 
formed  between  a  minister  of  the  denomi- 
nation and  one  of  the  local  churches.         Id. 

.52.  Under  Minn.  Gen.  Stat.  1878,  chap.  34, 
^  225,  relating  to  religious  corporations,  the 
sole  authoritj'  to  ascertain  and  fix  the 
salary  or  compensation  to  be  paid  to  a 
minister  is  vested  in  the  society  or  congre- 
gation. West  v.  First  Presby.  Church,  41 
Minn.  94,  42  N.  W.  922,  4:  692 

53.  Where  the  trustees  of  an  unincorpo- 
rated religious  society,  regularly  elected  for 
the  purpose  of  managing  its  financial  af- 
fairs, use  money  advanced  by  the  pastor, 
who  is  also  a  member  of  the  board  of 
finance,  in  the  erection  of  a  church  edifice, 
and  also  allow  his  salary  to  remain  in  ar- 
rears, which  transactions  are  shown  on 
books  of  the  society  regularly  kept  by  its 
proper  ofTicer.  and  the  total  amount  of  in- 
debtedness to  the  pastor  is  publicly  stated 
from  time  to  time  before  the  assembled 
congregation,  and  finally  a  committee  is  ap- 
pointed to  settle  the  account,  which  is  done 
and   the   amount    found  due   stated    to    the 


congregation  and  credited  to  the  pastor  on 
the  society's  books,  with  no  objection  oi> 
the  part  of  the  members,  who  acquiesce 
therein  for  several  years,  they  will  be  held, 
in  a  suit  to  recover  the  amount  from  themi 
individually,  to  have  authorized  the  settle- 
ment and  to  have  afterwards  ratified  it,  so 
as  to  be  bound  thereby.  Sheehy  v.  Blake, 
77  Wis.  394,  46  N.  W.  537,  9:  564 

54.  A  church  site  and  edifice  may  be  sold 
to  pay  the  salary  of  the  pastor. '  In  con- 
templation of  law,  justice  is  not  only  a 
cardinal,  but  the  pontifical,  virtue.  Lyons  v. 
Planters'  Loan  &  Sav.  Bank,  86  Ga.  485,  12 
S.  E.  882,  12:  155. 

55.  A  bishop  is  not  the  employer  of  a 
priest  of  the  Roman  Catholic  Church,  al- 
though he  has  power  to  assign  priests  to 
duty,  and  is  not  personally  liable  under  the 
laws  of  the  church,  in  the  absence  of  any 
express  promise,  to  pay  the  priest  for  his 
services  to  the  church.  Baxter  v.  McDon- 
nell, 155  N.  Y.  83,  49  N.  E.  667,  40:  670 

56.  A  pastor  has  no  property  right  in  his. 
salary  as  against  his  church,  when  he  de- 
pends entirely  upon  the  duty  of  the  church 
to  support  him  by  voluntary  contributions, 
and  has  no  contract  for  salary.  Travers  v. 
Abbey,  104  Tenn.  665,  58  S.  W.  247,    51 :  260 


V.  Removal  of  Officers. 

57.  A  meeting  held  by  a  majority  of  the 
members  of  an  independent  congregation  of 
the  "Disciples  of  Christ,"  which  is  presided 
over  by  a  clergyman  of  another  congre- 
gation and  held  under  a  call  directed  by  a 
tribunal  of  the  elders  of  sister  congregations 
to  whom  the  majority  appealed,  and  which 
was  held  in  front  of  the  church  because  the 
elders  belonging  to  the  minority  had  closed 
and  locki'd  its  doors,  when  the  laws  or  rules 
of  the  church  do  not  provide  for  such  pro- 
ceeding, is  wholly  without  authority  to  de- 
pose the  old  officers  or  elect  new  ones,  but 
their  remedy  is  by  assertion  of  their  rights 
as  members  of  the  congregation.  Long  v. 
Harvey,  177  Pa.  473,  35  Atl.  869.        34:  169 

58.  A  majority  ot  the  members  of  an 
absolutely  independent  congregation  can- 
not exercise  the  authority  to  remove  of- 
ficers whose  term  is  indefinite,  except  by 
acting  in  compliance  with  the  rules  and 
discipline  of  the   church.  Id. 


VI.  Expulsion  or  Excommunication. 

Power  of  Courts  as  to,  see    Courts,    234b— 

235a. 
Injunction   against,   see  Injunction,   59. 
Slanderous  Charge  of  Excommunication,  see 

Libel  and  Slander,  60. 

59.  A  church  organization  may  make  rules 
by  which  the  admission  and  expulsion  of  its 
members  are  to  be  regulated,  and  its  mem- 
bers must  conform  to  these  rules.  .Jones  v. 
State,  28  Xeb.  495,  44  N.  W.  658,         7:  325 
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60.  If  a  church  organization  has  no  rules 
as  to  the  expulsion  of  members,  those  of 
the  common  law  prevail;  and  notice  and  op- 
portimity  to  answer  the  charges  made  must 
be  given,  or  an  order  of  expulsion  will  be 
void.  Id. 

61.  Excommunicated  members  whose 
names  have,  by  the  valid  action  of  a  church, 
been  expunged  from  its  roll  of  members, 
cannot  stand  for  and  represent  members  of 
the  church  in  an  action  to  prevent  the 
diversion  of  the  church  property  from  its 
lawful  uses.  Nance  v.  Busbv,  9NTenn.  303, 
18  S.  W.  874,  *■  15:  801 

62.  The  excommunication  by  a  majority 
faction  of  a  church,  of  the  minority  mem- 
bers, who  still  adhere  to  the  original  faith 
and  claim  to  be  the  church,  cannot  affect 
the  rights  of  the  minority  to  the  church 
property.  Smith  v.  Pedigo,  145  Ind.  392,  44 
N.  E.  363,  32:838 

63.  The  expulsion  from  his  church  con- 
nection of  a  member,  by  reason  of  which  he 
is  deprived  of  the  privilege  of  sitting  as  a 
delegate  to  a  representative  assembly  to 
which  he  has  been  elected,  does  not  involve 
a  property  or  civil  right  so  as  to  entitle 
him  to  appeal  to  the  civil  tribunals,  al- 
though as  delegate  he  Avould  be  entitled  to 
compensation.  Hatfield  v.  DeLong,  156  Ind. 
207,  59  N.  E.  483,  51 :  751 


VII.  Contracts. 

As  to  Salary  of  Pastor,  see  supra,  53,  56. 

Vltra  Vires  Contract  by,  see  Corporations, 
139. 

Implied  Agreement  to  Pay  Attorney  for 
Services,  see  Contracts,  11. 

Consideration  for  Subscription  to,  see  Con- 
tracts, 48,  50,  52.         ^ 

Presumption  as  to  Condition  in  Subscrip- 
tion, see  Evidence,  340. 

Agent's  Authority  as  to  Subscription,  see 
Principal  and  Agent,  13. 

Taking  Church  Subscription  on  Sunday,  see 
Sunday,  23,  24. 

64.  The  official  board  of  a  Methodist  Epis- 
copal church,  consisting  of  the  trustees,  the 
stewards,  the  class  leaders,  the  Sunday- 
school  teachers,  and  the  local  preachers, 
does  not  represent  and  cannot  legally  bind 
the  church  corporation  in  respect  to  the  pay- 
ment of  a  claim  against  it.  Parshlev  v. 
Third  M.  E.  Church,  147  N.  Y.  583,  42  N.  E. 
15,  30:  574 

66.  No  liability  is  admitted  by  a  resolu- 
Church  cannot  be  held  liable  on  the  con- 
tract of  his  predecessor,  in  the  absence  of 
an  express  agi'eement.  Baxter  v.  McDon- 
nell, 155  X.  Y.  83,  49  N.  E.  667,  40:  670 

66:  Xo  liability  is  admitted  by  a  resolu- 
tion by  church  trustees  appointing  a  com- 
mittee to  •"confer  with  and  act  under  the 
advice  of"  the  attorney  of  the  board  in 
examining  a  certain  claim  and  agreeing 
upon  the  sum,  if  any,  to  be  paid,  and  an- 
other resolution  authorizing  the  president 
and  treasurer  to  pay  the  sum,  if  any,  found 


due  by  such  committee,  where  the  board  re- 
fused to  accept  the  report  of  the  committee^ 
which  found  in  favor  of  the  claim  in  dis- 
regard of  the  condition  as  to  acting  under 
the  advice  of  counsel.  Parshley  v.  Third  M. 
E.  Church,  147  N,  Y.  583,  42  N,  E.  15, 

30:  574 

67.  A  church  corporation  does  not  ratify 
the  employment  of  an  attorney  by  indi- 
vidual trustees  to  conduct  the  prosecution  of 
a  preacher  before  the  church  tribunal,  by 
passing  a  resolution  to  pay  a  certain  sum 
to  another  attorney  for  services  in  respect 
to  the  sale  of  property,  although  the  trus- 
tees acting  individually,  and  not  in  their 
corporate  character,  had  an  understanding 
with  him  that  a  part  of  the  money  should 
be  applied  by  him  to  discharge  the  claim  of 
the  other  attorney.  Id. 

68.  A  creditor  of  a  religious  corporation 
has  no  right  of  action  against  the  individual 
members  of  it  as  such.  Allen  v.  North  Des 
Moines  M,  E.  Church,  127  Iowa,  96,  102  N. 
W.  808,  69:  255 

69.  In  the  absence  of  fraud,  a  creditor  of 
a  religious  corporation  has  no  right  to  en- 
force his  claim  against  property  formerly 
belonging  to  it  after  it  has  been  ^old  on 
mortgage  foreclosure,  the  corporation  dis- 
solved, a  new  corporation  organized  out  of 
the  old  members  and  new  ones,  and  the 
property  bought  from  the  purchaser  at  the 
foreclosure  sale,  although  the  new  corpora- 
tion proceeds  to  carry  on  the  work  of  the 
old  one  at  the  old  location,  and  maintains 
the  same  relation  as  the  old  one  to  the  gen- 
eral   religious    denmoination.  Id. 


VIII.  Delegation  of  Power. 

70.  The  duty  to  fix  a  time  and  place  for 
holding  the  general  conference  of  a  religious 
organization  is  administrative  when  the 
laws  of  the  organization  provide  for  the 
holding  of  such  conferences  at  regular  inter- 
vals, and  name  the  bodies  which  shall  fix 
the  dav  and  place  at  which  they  shall  be 
held,  krecker  v.  Shirey,  163  Pa,  534,  30 
Atl,  440,  29:  476 

71.  Legislative  power  is  not  delegated  to 
a  commission  appointed  by  the  general  con- 
ference of  a  church  to  prepare  proposed 
changes  in  the  constitution,  where  the  gen- 
eral conference  itself  passes  upon  the  re- 
port of  the  commission.  Philomath  College- 
V.  Wyatt,  27  Or,  390,  31  Pac.  206,  37  Pac, 
1022,  26:  68 

72.  The  administrative  duties  of  the  su- 
preme body  of  a  religious  organization  may 
be  delegated.  Krecker  v,  Shirey,  163  Pa, 
534,  30  Atl.  440,  29:  476 

73.  The  appointment  of  the  place  of  meet- 
ing of  the  next  general  conference  of  a 
religious  organization,  and  giving  notice 
thereof  to  the  annual  conferences  in  time 
for  them  to  select  delegates  to  represent 
them  in  the  general  conference,  by  a 
standing  board  of  the  general  conference,  to 
which  the  duty  was  delegated  by  the  confer- 
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ence,  is  a  fixing  of  such  place  according  to 
laws  of  the  organization  which  place  the 
duty  upon  the  general  conference,  so  as  to 
prevent  action  by  the  oldest  annual  confer- 
ence upon  which  the  duty  is  devolved  in  case 
the  general  conference  fail  to  act.  Id. 


IX.  Power  of  Ecclesiastical  Tribunals. 

As  to  Employment  of  Pastor,  see  supra,  48, 

50,  51. 
Delegation  of  Power  by,  see  supra,  72,  7S. 
Conclusiveness  of  Decisions  of  Tribunal,  see 

Courts,  I.  d,  2, 
See  also  supra,  63. 
For  Editorial  Notes,  see  infra,  X.  §  1. 

74.  The  laws  of  an  ecclesiastical  body  will 
be  rpcognized  and  enforced  by  the  civil 
courts  when  not  in  conflict  with  the  Consti- 
tution and  laws  of  the  state.  Krecker  v. 
Shirey,  163  Pa.  534,  30  Atl.  440,         29:  476 

75.  Decisions  of  ecclesiastical  courts, 
which  plainly  violate  the  law  they  profess 
to  administer,  or  are  in  conflict  with  the 
laws  of  the  land,  will  not  be  followed  by  the 
civil  courts.  Id. 

76.  Civil  courts  should  respect,  and  even 
adopt,  a  construction  of  the  legislative  acts 
of  an  ecclesiastical  body,  which  it  has  itself 
placed  upon  them,  acting  in  its  legislative 
capacity,  unless  it  is  shown  to  be  clearly 
and  palpably  contrary  to  some  constitution- 
al prohibition.  Philomarth  College  v. 
Wvatt,  27  Or.  390,  31  Pac.  206,  37  Pac.  1022, 

26:  68 

77.  Rules  and  regulations  for  church  gov- 
ernment and  discipline,  prescribed  by  the 
governing  bodies  of  religious  associations 
and  churches,  will  be  obligatory  upon  the 
members,  congregations,  and  officers,  and 
will  be  given  effect  bv  the  civil  courts.  First 
Presbv.  Church  v.  Myers,  5  Okla.  809,  50 
Pac.  70,  38:  687 

78.  The  constitution  of  a  church,  recog- 
nized and  acquiesced  in  as  the  organic  law 
of  the  church  for  more  than  fifty  years, 
must  be  held  to  have  been  regularly  adopted. 
Bear  v.  Ileaslev,  98  Mich.  279,  57  is^  W.  270, 

24:615 
Schlichter  v.  Keiter,  156  Pa.  119,  27  Atl.  45. 

22:  161 
Philomath  College  v.  Wyatt,  27  Or.  390.  31 
Pac.  206.  37  Pac.  1022,  26:  68 

79.  The  minority  members  of  the  annual 
conference  of  a  religious  denomination,  when 
confronted  with  a  revolt  from  the  associa- 
tion of  a  majority  of  the  members  of  the 
conference,  for  which  condition  the  disci- 
pline makes  no  provision,  may  provide 
temporarily  for  the  religious  care  of  those 
adlicring  to  the  minority,  wliich  action  may 
subsequently  be  ratified  by  the  higliest  tri- 
bunal of  the  denomination;  but  neither 
alone  nor  both  combined  can  give  the  action 
of  the  minority  regularity  which  will  make 
it  binding  u))on  tlie  revolting  members. 
Krecker  v.  Shirev.  163  Pa.  534.  .30  Atl.  440. 

29:  476 

80.  The'  decision   of  a  Baptist  council  on 


the  joint  call  of  both  factions  of  a  Bapti'vt 
church,  which  agree  to  accept  it  as  final, 
that  the  doctrines  taught  by  the  majority 
faction  are  not  in  harmony  with  the  teach- 
ings of  the  denomination,  is  conclusive  and 
may  be  adopted  by  a  court  as  the  basis  of 
its  action  in  giving  the  control  of  the  church 
property  to  the  other  faction.  Mt.  Zion 
Baptist  Church  v.  Whitmore,  83  Iowa,  138, 
49  N.  W.  81,  13:  198 

81.  Territorial  areas,  described  in  the 
nomenclature  of  Roman  Catholic  Church  as 
"parishes,"  are  not  recognized  by  the  law 
as  corporate  or  political  entities,  and.  if 
they  were  such  the  church  could  not  legis- 
late concerning  them.  McEntee  v.  Bonacum, 
66  Neb.  751,  92  N.  W.  633,  60:  440 


X.  Editorial  Notes. 

§  I.  In  general. 

Jurisdiction  of  courts.     13:  199.* 

Civil  power  to  review  excommimication  of 
church  member.     15:801. 

Conclusiveness  of  decisions  of  tribunals  of. 
49 :  384. 

Conveyance  on  condition  that  property  to 
be  used  for  church  pur- 
poses.    19:  262. 

Effect  of  use  of  property  of,  in  secular  busi- 
ness or  for  revenue,  upon 
right  to  exemption.  19: 
290. 

Liability  of  property  of,  to  local  assess- 
ment.    35:  36. 

By  what  law  governed;  title  of  church 
property;  distinction  be- 
tween church  and  corpo- 
ration.     13:  198.* 

Trusts  in  temporalities;  authority  of  trus- 
tees.    11:214.* 

Police  power  over.     2:  110.* 

§  2.  Power  of  local  church  to  withdraw  from 
general  body. 

Independent   congregations.     32:  92. 

Rights  of  majority  and  minority.     32:  92. 

Rule  under  particular  statutes.    32 :  94. 

Property  acquired  under  express  trust  or 
for  particular  purpose. 
32:  95. 

Synodical  relations.     32:  96. 

Rule  where  governing  body  of  denomination 
changes  its   laws.     32:  97. 

Immaterial  change.    32:  98, 

Withdrawal   under   laws   of  church.     32:  98. 

Division  of  property.     32:  98. 

Effect   of   statutory   permission.     32:  98. 

Effect  of  unanimous  action.     32:  98. 

Rights  of  third  persons.    32:  98. 

§  3.  Liability  for  salary  of  pastor. 

(Generally.     38:  687. 

Taxes,  subscriptions,  etc.     38:  687. 

A  contract  for  services  is  binding.     38:  687. 

Interference  with  performance  of  duties. 
38:  688. 

Absence  of  contract.     38:  688. 

Absence  of  incorporation.     38:  689. 

Dissolution  of  pastoral  relation.    38:  089. 

Entitled  to  compensation.     38:  689. 

individual    liability.     38:  689. 
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Sale   of  property.     38:  689. 
Accord  and  satisfaction.     38:  689. 
§  4.  Rights  of  pew  holders. 
The  nature   of  their   right   and   title.     22: 
206. 

English  doctrine.     22 :  206. 

United  States  doctrine.    22 :  208. 

In  Pennsylvania.     22:210. 

Conditions  attached.     22:  211. 
Eights  of  the  parish  or  society.     22:  212. 
nights  of  the  pew  owner.     22:  213. 

Compensation   upon   removal.     22:  213. 

Action  for  disturbance.     22^  214. 
Free  church.     22:  215. 
Attachment.     22:215. 
Assessment  and  taxation.     22:  215. 
Relief  under  the  English  law.    22:  217. 
^  5.  Liability  -of  member  for  its  debts. 
In  general.    69:  255. 
^arly   rule   in  Massachusetts,    Connecticut, 

and  Maine.    69:  255. 
Incorporated  societies.     69:  256. 
Unincorporated  societies.     69:  257. 


RELIGIOUS  TEACHING. 

In  Schools',  see  Schools,  114,  118-128. 

«-»♦ 

RELOCATION. 

Of  Railroad,  Power  of  Eminent  Domain  as 

to,  see  Eminent  Domain,  125,  126. 
Of  Mining  Claim,  see  Miners,  7-10,  12. 


REMAINDER. 


Descent  of,  see  Descent  and  Distribution,  58. 

Homestead  in,  see  Homestead,  16,  60. 

Mortgage  of,  see  Mortgage,  4. 

In  General,  see  Life  Tenants. 

In  Real  Estate  Generally,  see  Real  Prop- 
erty, I.  c;  Wills,  IIL  g. 

Violation  of  Rule  against  Suspension  of 
Alienation  by,  see  Perpetuities,  II. 

Succession  Tax  on,  see  Taxes,  566-568,  570, 
572,  587-589,  600,  603,  604,  631. 

Editorial  Notes. 

Contingent  and  vested.      1:432,*    538  ;•    3: 

690,*    817;*    9:  211;*    12: 

73.* 
I^w  favors  vesting.     1 :  433.* 
Construction  of  will  as  to  time  of  vesting  of 

estate.     1 :  433.* 
Power  to  cut  off  contingent  interests.     19: 

247. 
Assignment  of  future  contingent  interests. 

5:  122.* 
Levy  on.     23:  043. 


REMAINDERMEN. 


Adverse    Possession    against,    see    Adverse 
Possession,  I.  g. 
LJI.A.  Dig.— 184. 


Quitclaim  Deed  by,  see  Deeds,  30. 

Estoppel  of,  see  Estoppel,  299. 

Power  of  Equity  as  to,  see  Equity,  7,  67. 

Protection  of,  by  Sale  in  Equity,  see  Ju- 
dicial Sale,  8. 

Sale  of  Infant's  Remainder,  .see  Infants,  94. 

Rights  of,  as  to  Insurance,  see  Insurance, 
1165-1167. 

Running  of  Limitations  against,  see  Limi- 
tation of  Actions,  80,  129,  130. 

As  Parties  to  Action,  see  Parties,  184-187. 

Proximate  Cause  of  Loss  of  Stock  by,  see 
Proximate  Cause,  28. 

Subrogation  of,  to  Tax  Lien,  see  Subro- 
gation, 29. 

See  also  Life  Tenants. 

Editorial  Notes. 

Ejectment  by  remaindermen.     18:  790. 

Rights  of  remaindermen  on  condemnation 
of  property.     21:212. 

Chattels;  estate  in;  limitation  over.  1: 
538.* 

Adverse  possession  as  against  remainder- 
men or  reversioners.  10: 
389;*  19:  839. 


REMANDING. 
See  Appeal  and  Error,  VIII.  c. 


REMEDIES. 


Proper  Remedy  for  Reviewing  .Judgment  or 
Decision,  see  Appeal  and  Error,  I.  d. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
II. 

Impairing  Obligation  of  Contract  as  to,  see 
Constitutional  Law,  II.  g,  2. 

Due  Process  as  to,  see  Constitutional  Law, 

II.  b,  7. 

Election  of,  see  Election  of  Remedies. 
Effect  of  Remedy  at  Law,  on  Jurisdiction  in 

Equity,  see  Equity,  I.  b. 
Mutuality   of,  see   Injunction,   36;    Specific 

Performance,  7-17,  also  III.  §§  1,  4,  5. 
In  Case  of  Illegal  Contract,  see  Contracts, 

III.  g. 

Of  Owner  in  Eminent    Domain    Case,    see 

Eminent  Domain,  III. 
Of  Party  Entitled  to  Fixture,  see  Fixtures, 

VI. 
In  Case  of  False  Representations,  see  Fraud 

and  Deceit,  VIII. 
In    Case    of    Fraudulent    Conveyances,    see 

Fraudulent  Conveyances,  VIH. 
Of  Parties  to  Sale,  see  Sale,  III. 
For  Trespass,  see  Trespass,  I.  c. 
For  Taking  Usury,  see  Usury,  II. 
For  Breach  of  Duty  as  to  Water  Supply,  see 

Waters,  III.  b,  2,  c. 

Editorial  Notes. 

Impairment  of  remedy  on  contract.  1: 
358.* 

What  not  an  impairment  of  remedy  on  con- 
tract.    1:  358.* 
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Effect  of  new  and  less  convenient  or  more 
tardy  remedy  as  impairing 
obligation  of  contract. 
1 :  357.* 

Effect  of  change  of,  to  impair  obligation  of 
.  contract.     1 :  357.* 

♦  ♦» 


REMISSION. 
Of  Tax,  see  Taxes,  III.  i. 


REMITTITUR. 


On  Appeal,  see  Appeal  and  Error,  1197-1205. 
On  Motion  for  New  Trial,  see  New  Trial, 

V.  e. 
By  Trial  Court,  see  Trial,  931. 

Editorial  Notes. 

On  appeal  to  prevent  reversal.    26:  384. 


REMONSTRANCE. 


Against  Granting  of  Liquor  License,  see  In- 
toxicating Liquors,  II.  c. 


REMOTE  GRANTEES. 

Rights  of,  on  Covenants,  see  Covenant,  68- 
75. 


REMOVAL 

Of  Bridge,  see  Bridges,  3. 
Of  State  Capital,  see  Capital.' 
Of  Officer,  see  Officers,  I.  e,  3. 
Of  Teacher,  see  Schools.  II.  c. 
Of  Trustee,  see  Trusts,  118-124. 


REMOVAL  OF  CAUSES. 

I.  Eight  of. 

a.  In  General. 

b.  On  Ground  of  Citizenship. 

c.  For  Local  Prejudice. 
II.  Procedure. 

a.  In  General. 

b.  Time  for  Removal. 
III.  Editorial  Notes. 

Effect  of  Failure  to  Provide  for  Appeal  from 

Order     of    Removal,    see     Appeal     and 

Error,  6. 
Assifmment  of  Error  as  to,  see  Appeal  and 

Error,   273. 
On   Admission  of   State,  see  Constitutional 

Law.  167.   168. 
Constitutionality     of     Statute     Interfering 

with  Right  of,  see  Constitutional  Law, 

SDS. 


Estoppel  by,  see  Estoppel,  252. 

Transfer  Between  Divisions  of  State  Courts 

see  Courts,  318. 
Change  of  Venue,  see  Venue,  II. 


I.  Right  of. 
a.  In  General. 

For  Editorial  Notes,  see  infra,  III.  §§  1-3. 

1.  A  proceeding  to  probate  a  will  cover- 
ing property  in  two  states,  the  propounder 
and  caveators  being  citizens  of  different 
states,  is  a  suit  removable  from  a  state  to  a. 
Federal  court.  Brodhead  v.  Shoemaker,  44. 
Fed.  518,  11 :  567 
Suit  of  civil  nature. 

See  also  supra,  1. 

2.  The  nature  of  the  action,  and  not  its- 
form,  determines  the  question  whether  it  is. 
"any  suit  of  a  civil  nature  at  law  or  in; 
equity,"  within  the  meaning  of  the  act  of 
Congress  authorizing  a  removal  from  a 
state  to  a  Federal  court.  State  v.  Chicago,. 
B.  &  Q.  R.  Co.  37  Fed.  497,  3:  554 

3.  An  action,  although  civil  in  form,, 
brought  by  a  state  to  collect  a  penalty  for 
violating  the  criminal  laws  of  the  state,, 
where  no  individual  right  is  asserted  and  no- 
private  injury  to  be  compensated  or  re- 
dressed, is  not  a  "suit  of  a  civil  nature"" 
which  can  be  removed  to  a  Federal  court. 

Id.. 

4.  The  probate  of  a  will  is  not  "a  suit  of 
a  civil  nature  at  common  law  or  in  equity,"' 
within  the  meaning  of  the  corrected  act  of 
Congress  of  August  13,  1888,,  §§  1,  2,  and  is- 
therefore  not  removable  into  a  Federal 
court,  under  that  statute,  either  from  a 
probate  court  or  from  a  circuit  court  on  ap- 
peal therefrom  under  Sand.  &  H.  (Ark.)  Dig. 
§  1152,  providing  for  trial  de  novo  on  such 
an  appeal.  Wahl  v.  Franz,  40  C.  C.  A.  638, 
100  Fed.  680,  49:  62. 
Suit  arising  under  laws  of  United  States. 
For  Editorial  Notes,  see  infra,  III.  §  1. 

5.  Where  the  contest  is  about  the  facts- 
only,  the  law  being  undisputed,  there  can  be- 
no  removal  on  the  ground  that  the  cause- 
arises  under  a  statute  of  the  United  States. 
Austin  V.  Gagan,  39  Fed.  626,  5:  475 

6.  A  suit  against  a  receiver  appointed  by 
a  Federal  court  is  not  removable  from  a 
state  court  to  a  Federal  court,  when  the 
amount  in  controversy  is  less  than  $2,000,. 
on  the  ground  that  such  suit  necessarily 
arises  luider  the  laws  and  Constitution  of 
the  United  States,  since  the  act  of  March. 
3,  1887  (24  Stat,  at  L.  552,  chap.  373).  as 
re-enacted  bv  the  act  of  August  13.  1888.  §• 
3  (25  U.  S.  Stat,  at  L.  433,  chap.  866,  U.  S. 
Comp.  Stat.  1901,  p.  582),  authorizing  suits, 
against  receivers  of  Federal  courts  without 
previous  leave  of  the  court,  has  the  effect 
to  make  such  a  suit  a  distinct  and  inde- 
pendent suit,  which  is  not  ancillary  to  the- 
tuit  in  which  the  receiver  was  appointed, 
and  to  authorize  it,  not  only  to  be  brought 
in   a   state  court,  but  to   be  prosecuted  to* 
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final  judgment  therein.     Pendleton  v.  Lutz, 
78  Miss.  322,  29  So.   164,  51:  649 

Proceeding  for  appointment  of  receiver. 

7.  A  proceeding  for  the  appointment  of  a 
receiver  in  aid  of  an  execution  is  merely  an- 
cillary to  the  suit  in  which  the  execution 
was  rendered,  and  is  not  subject  to  removal 
from  a  state  to  a  Federal  court.  Phelps  v. 
Mutual  Reserve  Fund  L.  Asso.  50  C.  C.  A. 
339,  112  Fed.  453,  61:  717 
In  criminal  case. 

For  Editorial  Notes,  see  infra,  JII.  §  3. 

8.  When  a  white  man,  and  a  degro  wom- 
an, were  indicted  in  the  state  courts  for 
fornication,  and  thereafter  repaired  to  the 
District  of  Columbia  and  were  married,  im- 
mediately returning  to  Georgia,  and  there- 
upon attempted  to  remove  into  the  United 
States  court  the  indictments  pending 
against  them,  the  petition  for  removal  was 
denied  and  the  indictments  remanded  to  the 
court  of  the  state.  -State  v.  Tutty,  41  Fed. 
753,  7:  50 

b.  On  Ground  of  Citizenship. 

See  also  infra.  21-27,  31-33. 

For  Editorial  Notes,  see  infra.  III.  §  2. 

9.  A  cause  between  citizens  of  different 
states,  neither  of  whom  is  a  resident  or 
citizen  of  the  state  where  the  action  is 
brought,  may  be  removed  into  the  circuit 
court  of  the  United  States  for  that  dis- 
trict; although  such  court  would  not  have 
jurisdiction  of  an  original  suit  between  the 
parties.  First  Nat.  Bank  v.  Merchants 
Bank,  37  Fed.  657,  2:  469 

10.  A  suit  between  a  state  and  the 
citizens  of  another  state  cannot  be  removed 
from  a  state  court  into  a  United  States 
circuit  court  on  the  ground  of  the  citizen- 
ship of  the  parties.  Ferguson  v.  Ross,  38 
Fed.  161,  3:  322 
Corporations. 

See  also  infra,  22. 

For  Editorial  Notes,  see  infra.  III.  §  2. 

11.  A  corporation  created  under  the  laws 
of  one  state  cannot  become  a  resident  of 
another  state,  although  doing  business 
therein,  so  as  to  depriv.e  it  of  the  right  to 
remove  a  cause  to  a  Federal  court  from  a 
state  court.     Myers  v.  Murrav,  43  Fed.  695, 

11:216 

12.  The  adoption  of  a  Missouri  corpora- 
tion as  a  corporation  of  Arkansas  does  not 
take  away  its  character  as  a  ^Missouri  corpo- 
ration, or  prevent  it,  when  sued  by  a  citizen 
of  Arkansas  in  a  court  of  that  state,  from 
removing  the  suit  to  a  Federal  court. 
Stephens  v.  St.  Louis  &  S.  F.  R.  Co.  47  Fed. 
530.  14:  184 

13.  So  much  of  W.  Va.  Code.  chap.  54,  § 
30,  as  declares  that  foreign  railroad  corpo- 
rations doing  business  in  that  state  shall  in 
all  suits  and  legal  proceedings  be  held  and 
treated  as  domestic  corporations  of  that 
state,  and  requires  any  such  corporation  to 
file  an  agreement  to  that  effect,  is.  so  far 
as  it  attempts  to  deprive  such  corporation 
of  the  right  to  remove  to  the  Federal  courts 
suits  brought  by  or  against  it  in  the  courts 


of  that  state,  in  cases  in  which  it  would 
otherwise  be  entitled  to  such  right,  in- 
operative and  void,  and  such  foreign  corpo- 
ration may  exercise  such  right  in  any 
proper  case,  notwithstanding  it  has  executed 
and  filed  such  agreement  in  pursuance  of 
the  provisions  of  said  statute.  Rece  v, 
Newport  News  &  l^^'.  V.  Co.  32  W.  Va.  164, 
9  S.  E.  212,  3:  572 

14.  A  foreign  corporation  which  com- 
plies with  Pub.  Laws  1899,  chap.  62,  which 
compels  it,  as  a  condition  of  the  privilege  of 
doing  business  in  the  state,  to  "become  a 
domestic  corporation"  by  filing  its  charter, 
etc.,  whereupon  it  is  entitled  to  the  rights 
and  privileges,  and  subject  to  the  liabilities, 
of  corporations  of  the  state  as  if  it  had  been 
originally  incorporated  in  that  state,  there- 
by becomes,  not  a  mere  licensee,  but  a  do- 
mestic corporation,  which  cannot  remove  a 
cause  against  it  by  a  citizen  of  that  state 
into  a  Federal  court  on  the  ground  of  di- 
verse citizenship.  Debnam  v.  Southern  Bell 
Teleph.  &  Teleg.  Co.  126  N.  C.  831,  36  S.  E. 
269,  65:  915 

15.  A  suit  in  a  state  court  against  a 
corporation  and  its  directors  jointly,  to  can- 
cel subscriptions  to  corporate  stock  and 
compel  the  refunding  of  the  amounts  al- 
ready paid  thereon,  where  one  director  is  a 
citizen  of  the  District  of  Columbia  or  of  the 
same  state  as  plaintiff,  is  not  removable  to 
the  Federal  court,  under  the  act  of  Congress 
of  March  3,  1887,  §  2,  24  Stat,  at  L.  554, 
chap.  373,  U.  S.  Comp.  Stat.  1901,  p.  582, 
giving  a  right  of  removal  in  a  suit  in  which 
the  controversy  is  wholly  between  citizens 
of  different  states.  Seddon  v.  Virginia,  T. 
&  C.  Steel  &  I.  Co.  36  Fed.  6,  1 :  108 

16.  A  nonresident  railroad  company  sued 
jointly  with  its  resident  agent  for  injuries 
caused  by  the  latter's  negligence  cannot  re- 
move the  suit  to  a  Federal  court,  although 
the  agent  was  joined  to  prevent  such  re- 
moval. Winston  v.  Illinois  C.  R.  Co.  Ill 
Ky.  954,  65  S.  W.  13,  55:  603 

17.  An  action  to  recover  damages  for  the 
death  of  a  person  cannot  be  removed  from  a 
state  court  into  a  Federal  court  when  one 
of  the  defendants  is  a  resident  of  the  state. 
Cincinnati  N.  O.  &  T.  P.  R.  Co.  v.  Finnell, 
108  Ky.  135,  55  S.  W.  902,  67:  266 
Separable  controversies. 

See  also  supra,  16;  infra,  23. 

18.  A  suit  for  the  possession  of  land  and 
for  damages  to  crops  and  buildings,  by  the 
alleged  owner  of  the  property,  against  one 
in  possession  and  his  lessors,  who  claim 
title,  and  also  against  other  parties  claim- 
ing title,  involves  a  separable  controversy 
between  the  plaintiff  and  the  tenant  and  his 
lessors,  within  the  provisions  of  the  act  of 
1888,  §  2.  25  Stat,  at  L.  436,  chap.  866,  U.,  S. 
Comp.  Stat.  1901,  p.  582.  permitting  such 
suits  to  be  removed  to  the  circuit  court  of 
the  L^nited  States,  if  the  petitioner  does  not 
aver  that  defendants  claim  title  jointly  or 
under  one  source  of  title,  but  does  aver  that 
such  other  parties  will  each  claim  to  be 
owner  in  fee  simple,  the  purpose  of  the  suit 
being  to  settle  the  adverse  claims  of  title 
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on  the  part  of  any  and  all  of  the  defend- 
ants. Stanbrough  v.  Cook,  38  Fed.  369, 

3:  400 

19.  Citizenship  in  the  state  in  whose  court 
a  suit  is  brought  will  not  prevent  a  defend- 
ant from  removing  a  separable  controversy 
therein  between  himself  and  a  plaintiff  who 
is  a  citizen  of  another  state,  to  a  circuit 
court  of  the  United  States,  under  the  act  of 
1888,  §  2,  25  Stat,  at  L.  436,  chap.  866,  U.  S. 
Comp.  Stat.  1901,  p.  582.  Id. 

20.  The  presence  upon  the  record  of  one 
who  is  merelj^  an  agent  or  attorney  for  the 
principal  defendant  will  not  affect  the  right 
to  remove  a  cause  from  a  state  to  a  Federal 
court,  as  between  the  principal  parties  to 
the  controversy.  Mvers  v.  Murray,  43  Fed. 
695,  '  11:216 

c.  For  Local  Prejudice. 

As  to  Allegations  as  to  Prejudice,  see  infra, 

34-38. 
For  Editorial  Notes,  see  infra,  III.  §§  2,  3. 

21.  At  law  a  Federal  court  has  jurisdic- 
tion of  an  action  upon  a  policy  of  insurance 
brought  in  a  state  court  by  a  foreign  as- 
signee of  the  policy  against  an  insurer  who 
is  a  citizen  of  the  state  where  the  suit  is 
brought,  and  thence  removed  to  the  Federal 
court  under  the  local -prejudice  clause  of  the 
act  of  1875,  although  the  insurer  and  insured 
are  citizens  of  the  same  state.  Rosenbaum 
Bros.  V.  Council  Bluffs  Ins.  Co.  37  Fed.  724, 

3:  189 

22.  Under  the  act  of  March  3,  1887,  §  2,  cl. 

4,  24  Stat,  at  L.  554,  chap.  373,  U.  S.  Comp. 
Stat.  1901,  p.  582,  a  foreign  corporation  sued 
with  corporations  of  the  same  state  as  the 
plaintiff,  on  a  joint  liability  for  personal  in- 
juries, may  remove  the  cause  to  the  Federal 
court  for  local  prejudice.  Whelan  v.  New 
York,  L.  E.  &  W.  R.  Co.  35  Fed.  849,       1 :  65 

23.  The  right  of  removal  under  that  clause 
is  not  confined  to  a  separable  controversy 
between  plaintiff  and  defendant  seeking  the 
removal;  such  cases  _are  provided  for  by 
clause  3;  and  under  clause  4  a  remand  may 
be  made  as  to  resident  defendants  who  can 
be  separated  after  the  entire  suit  has  been 
removed  bv  the  nonresident  defendant.      Id. 

24.  U.  S^.  Rev.  Stat.  §  639,  cl.  3,  requiring 
all  the  parties  On  one  side  to  be  citizens  of 
different  states  from  those  on  the  other  side, 
to  entitle  them  to  removal  for  local  preju- 
dire,  is  repealed  bv  the  act  of  March  3,  1887, 
§  2.  cl.  4,  24  Stat,  at  L.  5.55,  chap.  373,  U. 

5.  Comp.  Stat.  1901,  p.  582,  giving  nonresi- 
dent defendants  the  right  of  removal  for 
local  prejudice,  and  §  6,  U.  S.  Comp.  Stat. 
1901.  p.  515,  providing  that  all  laws  or  parts 
thereof  '"in  conflict  herewith  are  hereby  re- 
pealed." Id. 

2.I.  The  act  of  :\Iarch  3.  1887.  §  2.  cl.  4. 
24  Stat,  at  L.  .554,  chap.  373,  V.  S.  Comp. 
Stat.  1001.  p.  582,  authorizing  the  removal 
of  a  cause  from  the  state  to  the  Federal 
court  by  a  nonresident  defendant  for  local 
prejudice,  is  not  unconstitutional,  although 
by  virtue  of  the  removal  the  circuit  court 
obtains  jurisdiction  of  the  entire  cause,  in- 


cluding controversies  between  plaintiff  and 
any  resident  defendants.  Id. 

26.  The  jurisdiction  of  the  United  States 
circuit  court,  on  the  removal  of  a  cause  from 
the  state  court  by  a  nonresident  defendant 
for  local  prejudice,  is  not  affected  by  the 
fact  that  Congress  has  not  given  it  original 
jurisdiction  of  such  case.  Id. 

27.  The  right  of  a  nonresident  defendant 
to  remove  a  suit  from  any  state  court  to 
the  circuit  court  of  the  United  States  up- 
on the  ground  of  prejudice  or  local  influ- 
ence is  confined  to  cases  in  which  the  matter 
in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  $2,000.  Bier- 
bower  v.  Miller,  30  Neb.  161,  47  N.  W.  1, 

9:228 

28.  The  amount  involved  in  the  contro- 
versy is  not  an  element  in  determining  the 
removability  of  a  suit  from  a  state  court 
to  a  circuit  court  of  the  United  States  on 
the  ground  of  prejudice  and  local  influence, 
under  the  act  of  Aug.  13,  1888.  McDermott 
v.  Chicago  &  N.  W.  R.  Co.  38  Fed.  529, 

3:  455 


11.  Procedure. 
a.  In  General. 

For  Editorial  Notes,  see  infra,  III.  §  4. 

Filing. 

29.  The  mere  filing  of  a  petition  for  the 
removal  of  a  cause  from  a  state  court  to 
a  Federal  court  does  not  oust  the  state  court 
of  jurisdiction,  where  the  petition  does  not 
show  a  prima  facie  case  for  the  removal. 
Debnam  v.  Southern  Bell  Teleph.  &  Teieg. 
Co.  126  N.  C.  831,  36  S.  E.  269,  65:  915 

30.  Irregularity  in  filing  the  affidavit  and 
bond  for  removal  the  day  before  taking  the 
formal  order  making  the  movant  a  party 
and  removing  the  cause  was  cured  by  such 
order.  First  Nat.  Bank  v.  Merchants  Bank, 
37  Fed.  657,  2:469 
Averments  in  petition. 

For  Editorial  Notes,  see  infra.  III.  §  4. 

31.  The  record  and  petition  for  removal 
of  a  cause  from  the  state  to  the  Federal 
court  must  show  the  citizenship  of  the  pe- 
titioners at  the  commencement  of  the  suit. 
Seddon  v.  Virginia,  T.  &  C.  Steel  &  I.  Co. 
36  Fed.  6,  1:  108 

32.  An  averment,  in  a  petition  to  remove 
a  cause  from  a  state  to  a  Federal  court,  that 
petitioner  is  a  corporation  created  under 
the  laws  of  a  stale  other  than  that  in  which 
the  suit  is  brought,  sufficiently  shows  that 
the  removal  is  sought  by  a  nonresident  of 
the  latter  state.  JIvers  v.  Murrav,  43  Fed. 
695.  '  '      11:216 

33.  An  allegation  in  a  complaint  in  a 
state  court,  that  the  parties  are  residents 
of  certain  places,  naming  tliem.  cannot  aid 
a  subsequent  allegation  in  a  petition  to  re- 
move the  cause  to  a  United  States  court 
on  account  of  the  diverse  citizenship  of  the 
parties,  uluch  is  insufficient  because  it  fails 
to  alleae  that  the  diverse  citizenship  exist- 
ed at  the  commencement  of  the  action,  al- 
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though  it  avers  that  such  diversity  existed 
at  the  time  of  filing  the  petition  for  removal 
and  the  allegation  of  citizenship  corresponds 
with  the  allegation  of  residence  in  the  com- 
plaint. Herndon  v.  ^tna  F.  Ins.  Co.  107 
N.  C.  191,  12  S.  E.  240,  10:  53 

Allegations  as  to  prejudice. 
Removal  for  Local  Prejudice,  see  supra,  I. 
c. 

34.  Under  U.  S.  Rev.  Stat.  §  639,  a  peti- 
tion and  affidavit  for  removal  of  a  cause, 
stating  that  defendant  will  not  be  able,  be- 
cause of  prejudice  and  local  influence,  to 
obtain  justice  in  the  state  court  in  which  it 
is  brought,  or  in  any  state  court  to  which  it 
can  be  removed,  is  sufficient,  although  there 
is  no  statement  as  to  what  affiant  had 
"reason  to  believe  and  does  believe."  Whe- 
lan  V.  New  York,  L.  E.  &  W.  R.  Co.  35  Fed. 
849,  1 :  65 

35.  The  existence  of  prejudice  or  local  in- 
fluence may  be  shown  by  the  ex  parte  af- 
fidavit of  the  defendant  seeking  the  remova;! 
therefor;  and  it  is  not  a  jurisdictional  fact 
involving  a  judicial  investigation  after  no- 
tice to  the  adverse  party.  Id. 

36.  A  petition  for  the  removal  of  a  cause, 
and  an  affidavit  in  its  support,  both  averring 
in  positive  terms  that  from  prejudice  or 
local  influence  defendant  will  not  be  able  to 
obtain  justice  in  the  state  court,  or  in  any 
other  state  court  to  which  he  might  remove 
th?  cause,  under  the  laws  of  the  state,  en- 
title him  to  the  removal  of  the  cause  with- 
out further  proof  of  such  facts.  Huskins 
V.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  37  Fed. 
504,  3:  545 
Cooper  V.  Richmond  &■  D.  R.  Co.  42  Fed. 
697,  Citing  conflicting  decisions  on  the  ques- 
tion, 8:  366 

37.  An  affidavit  for  the  removal  of  a  cause 
on  the  ground  that  "from  prejudice  or  local 
influence  the  said  defendant  will  not  be  able 
to  obtain  justice"  in  the  state  court,  stating 
no  facts  on  which  this  conclusion  is  based, 
is  insufficient.  Pennsylvania  Co.  v.  Versten, 
140  111.  637,  30  N.  E.  540,  15:  798 

38.  A  petition  for  removal,  accompanied 
by  an  affidavit  by  a  person  authorized  to 
make  it,  stating  of  his  own  knowledge  the 
existence  of  prejudice  and  local  influence, 
is  sufficient  to  justify  an  order  of  remoA'al; 
and  the  adverse  party  will  not  be  allowed 
to  traverse,  nor  will  the  court  hear  evidence 
as  to  the  truth  of.  the  affidavit.  Brodhead 
v.  Shoemaker,  44  Fed.  518,  11:  567 
Record. 

Parol  Evidence  to  Contradict,  see  Evidence, 

1232. 
See  also  infra,  40. 

39.  In  order  to  remove  a  cause  on  the 
ground  that  it  arises  under  a  statute  of  the 
United  States,  the  record  must  affirmative- 
ly show,  from  the  facts  alleged,  that  some 
disputed  construction  of  the  statute  will 
arise.  Austin  v.  Gagan.  39  Fed.  626,  5:  476 
Validity  of  remission  of  indictment. 

See  also  supra,  8. 

40.  Absence  of  the  record  of  an  indict- 
ment in  a  United  States  district  court 
■will  not  aflfect  the  jurisdiction  of  a  circuit 


court  to  which  the  cause  has  been  remitted. 
Jewett  V.  United  States,  41  C.  C.  A.  88,  100 
Fed.  832,  53:  568 

41.  The  sending  of  the  original  indictment 
forward  to  the  circuit  court  upon  remission 
of  a  cause  into  it  from  the  district  court 
under  the  provisions  of  U.  S.  Rev.  Stat.  § 
1037,  U.  S.  Comp.  Stat.  1901,  p.  723,  is  not 
such  an  irregularity  as  will  defeat  the  ju- 
risdiction of  the  former  court.  Id. 

42.  Discrepancies  between  an  order  remit- 
ting a  cause  from  a  United  States  district 
court  to  a  circuit  court,  and  the  docket  en- 
try in  the  district  court,  will  not  affect  the 
validity  of  the  remission.  Id. 
Dismissal  in  Federal  Court. 
Reinstatement    in    State    Court    after,    see 

Dismissal  and  Continuance,  15. 

43.  That  the  removal  of  a  cause  into  a 
United  States  circuit  court  was  had  upon 
application  of  the  party  moving  to  dismiss 
the  same  for  want  of  jurisdiction  is  imma- 
terial, and  the  cause  will  be  dismissed  upon 
his  motion,  if  the  controversy  is  in  fact  one 
of  which  the  court  has  no  jurisdiction.  Fer- 
guson V.  Ross,  38  Fed.  161,  3:  322 

44.  On  the  remand  of  a  case  to  a  state 
court  the, decision  of  t^ie  Federal  court  on 
the  question  of  jurisdiction  is  conclusive 
upon  the  state  court  in  subsequent  proceed- 
ings. Gerner  v.  Mosher,  58  Neb.  135,  78  N. 
W.   384,  46:  244 

45.  After  the  dismissal  of  an  action  in  a 
Federal  court  to  which  it  has  been  removed 
from  a  state  court,  without  prejudice  and 
without  a  determination  of  the  merits, 
plaintiff  may  again  invoke  the  jurisdiction 
of  the  state  court,  and  the  latter  may  pro- 
ceed to  a  determination  of  the  controversy 
irrespective  of,  and  unaffected  by,  the  for- 
mer removal  to.  or  jurisdiction  in,  the  Fed- 
eral court.  Rodman  v.  Missouri  P.  R.  Co. 
65  Kan.  645,  70  Pac.  642,  59:  704 

46.  Complainant  may  take  a  voluntary 
nonsuit  in  an  action  removed  by  defendant 
to  a  Federal  court,  and  begin  another  ac- 
tion in  the  state  court  for  a  less  sum  than 
will  entitle  defendant  to  removal.  Hooper 
V.  Atlanta,  K.  &  N.  R.  Co.  106  Tenn.  28, 
60   S.  W.    607,  53:  931 

47.  Though  the  plaintiff  in  a  suit  which 
has  been  properly  removed  from  a  state  to 
a  Federal  court  having  concurrent  jurisdic- 
tion of  the  cause  of  action  on  which  the 
suit  was  founded  has  been  nonsuited,  or 
has  voluntarily  dismissed  his  case  in  the 
United  States  court,  it  is,  nevertheless,  his 
right  to  bring  another  suit  on  the  same 
cause  of  action  in  the  state  court  at  any 
time  within  the  statute  of  limitations  ap- 
plicable to  such  an  action,  notwithstanding 
the  damages  in  the  second  suit  are  laid  in 
an  amount  which  will  prevent  another  re- 
moval to  the  Federal  court.  Mclver  v.  Flor- 
ida Central  &  P.  R.  Co.  110  Ga.  223.  36  S. 
E.  775,  65:  437 

b.  Time  for  Removal. 

For  Editorial  Notes,  see  infra,  III.  §  4. 

48.  An    application    for    removal    on    the 
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ground  that  the  cause  arises  under  a  Fed- 
eral statute  must  be  made  at  or  before 
the  expiration  of  the  time  to  answer,  as 
prescribed  by  the  statutes  or  rules  of  the 
court  in  force  at  the  time  of  service  of  sum- 
mons.   Austin  V.  Gagan,  39  Fed.  C2G, 

5:  476 

49.  The  bond,  as  well  as  a  petition,  re- 
quired by  the  statute  of  1887,  upon  re- 
moval on  the  ground  that  the  cause  arises 
under  a  Federal  statute,  must  be  filed  at  or 
before  the  time  of  answering  expires.       Id. 

50.  The  court  cannot,  by  an  order  made 
after  the  expiration  of  the  time  to  answer, 
directing  the  bond  to  be  filed  nunc  pro  tunc 
as  of  a  day  prior  to  such  expiration  of  time, 
cut  off  the  right  of  the  plaintiff  to  remain  in 
the  state  court,  which  has  already  become 
vested  and  fixed  under  the  statute.  Id. 

51.  An  amendment  to  a  complaint  in  a 
state  court,  changing  the  amount  of  dam- 
ages claimed  from  a  sum  less  than  the 
amount  necessary  to  authorize  a  removal  to 
a  Federal  court  to  an  amount  greater  than 
that  sum.  is  the  beginning  of  a  new  suit  so 
far  as  relates  to  the  time  within  which  an 
application  for  removal  can  be  made.  Hus- 
kins  V.  Cincinnati,  N.  0.  &  T.  P/ R.  Co.  37 
Fed.  504,  3:  545 

52.  The  provision  of  the  Utah  Constitu- 
tion under  the  authority  given  by  the  act  of 
Congress  for  the  transfer  of  causes  pending 
in  the  territorial  courts  of  which  the  Fed- 
eral courts  do  not  have  exclusive  jurisdic- 
tion upon  motion  or  petition  under  and  in 
accordance  with  the  act  or  acts  of  Congress, 
does  not  require  the  application  for  removal 
to  be  made  by  the  defendant  before  plead- 
ing or  at  any  specified  time  before  trial. 
McCornick  v.  Western  U.  Teleg.  Co.  25  C. 
C.  A.  35,  49  U.  S.  App.  116,  79  Fed.  449, 

38:684 

53.  An  application  for  the  removal  of  a 
cause  on  the  ground  of  prejudice  or  local 
influence  may  be  made  at  any  time  before 
the  final  hearing  of  the  case.  Huskins  v. 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  37  Fed. 
604,  3:  545 

54.  This  is  the  rule,  notwithstanding 
there  has  been  one  trial  in  the  state  court. 
Brodhead  v.  Shoemaker,  44  Fed.  518,  11:  567 

55.  An  application  made  after  the  cause 
has  been  heard  on  demurrer  in  the  state 
court,  and  after  issue  joined,  is  not  too 
late.  Whelan  v.  New  York,  L.  E.  &  W.  R. 
Co.   35  Fed.  849,  1 :  65 

56.  The  dismissal  of  the  servant  from 
the  suit  at  the  close  of  the  testimony, 
against  the  objection  of  plaintiff,  because 
the  evidence  makes  no  case  against  him  in 
an  action  against  master  and  servant  for  a 
personal  injury,  will  not  entitle  the  master 
to  remove  the  cause  to  a  Federal  court, 
which  removal  had  been  prevented  at  an 
earlier  time  by  the  presence  of  the  servant 
as  codefendant  in  the  case.  Howe  v.  North- 
ern Pacific  R.  Co.  30  Wash.  569,  70  Pac.  1100. 

60:  949 


III.  Editorial  Notes. 

§   I.  The  right,  generally;    what  suits  re- 
movable. 

Effect  of  subsequent  amendment  to  take 
away  right.    3:  546.* 

Nature  of  suits  removable.  5:  476;*  II: 
567.* 

Suit  to  remove  bridge  across  navigable  river. 
2:  541.* 

Ancillary  suits  not  removable.    3:  554. 

Where  state  is  a  party.     3:  322.* 

Right  dependent  on  amount  in  dispute.  1 : 
65;*  9:228;*  11,:  568.* 

Whether  case  made  for  removal,  as  Federal 
question.     62:  538. 

Amount  in  controversy,  in  case  of  set-off. 
1 :  67> 

Proceedings  in  eminent  domain  removable. 
1 :  65.* 

Removal  of  criminal  cause  from  territorial 
into  Federal  courts.  53: 
.581. 

Removal  of  criminal  cause  from  one  Feder- 
al court  into  another.  53: 
568. 

§  2.  Grounds;  parties;  citizenship. 

For    prejudice    or    local    influence.      1:  65;* 
3:  545;*  9:  228;*  11:  567.* 
Necessity  that  citizenship  of  parties  be 
diverse.     3:  545.* 

On  ground  of  citizenship.     1:  65,*  108;*  3: 
'     545;*  9:  228;*  11:  567.* 

When  necessary  coparties  are  citizens  of  dif- 
ferent states.     9 :  229.* 

Suits  against  corporations.    1:  65.* 

Suits  removable  bv  foreign  corporation.  1: 
65;*  11:  568.* 

Effect  of  state  legislation  to  prevent  re- 
moval by  foreign  corpora- 
tion.    3:  572.* 

Stipulation  against,  by  foreign  corporation. 
24:  294. 

Citizenship   and   residence    of   corporations. 
14:  184. 
As  to  Citizenship  of  Corporations,  Gen- 
erally,   see    Corporations, 
VIII.  §  2. 

Suit  against  partners.    3:  503.* 

Right  of  plaintiff  to  remove  cause.  9; 
229.* 

§  3.  Removal  of  criminal  cause  from  state 
to  Federal  court. 

Power  of  Congress  to  authorize  removals. 
53:  571. 

Removals  under  U.  S.  Rev.  Stat.  §  641,  to 
protect  Federal  rights.  53: 
572. 
Terms  of  statute,  generally.    53:  572. 
Tjocal  prejudice.    53:  573. 
Discrimination  as  to  jurors.     53:  574. 
Effect  of  removal.     53:  576. 

Removals  under  U.'  S.  Rev.  Stat.  §  643.  of 
causes  against  Federal  of- 
ficers.   53:  577. 
Terms  of  statute,  generally.    53:  577. 
Commencement  of  prosecution.    53:  579. 
Who  entitled  to  removal.     53:  579. 
Effect  of  removal.     53:  580. 

Removals  under  act  of  Congress  of  March 
3,   18G3.     53:  581. 
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•§  4.  Practice;  procedure. 

Petition;  affidavit.    1:  65;*  3:  546;*  9:  232 ;• 

11:  567.* 
Affidavit  for  removal.     3:  547.* 
How  affidavit  taken  and  certified.     3:  548.* 
By  whom  affidavit  to  be  made.    3:  548.* 
Preservation   of   property   pending  proceed- 
ings.    1 :  66.* 
When  removal  perfected.    1 :  65,*  66.* 
Proceedings  after  removal;  power  of  court 
to  protect  rights.     1 :  66.* 
"Time   within   which   application    must     be 
made.       3:5^5;      9:230;* 
11:569.* 
Where  application  to  be  made.    11:  570.* 
Application  made  to  circuit  court.     9:  231.* 
Practice    and    procedure    in    circuit    court. 

3:  545.* 
:Bond.  5:  476.* 
Hemanding  cause.     3:  322.*  , 

Right  to  appeal  from  order.     1:  67.* 
-Effect  of  amendment.     3:  546.* 


RENDITION. 


Of  Fugitive,  see  Extradition. 
Of  Judgment,  see  Judgment,  L 


RENEWAL. 


Of  Chattel  Mortgage,  see  Chattel  Mortgage, 

57-62. 
Effect  on  Guaranty,  see  Guaranty,  29. 
Of  Married  Woman's  Note,  see  Husband  and 

Wife,  32-34. 
Of  Insurance  Contract,  see  Insurance,  178, 

205-209,  645,  646. 
Of  Lease,  see  Landlord  and  Tenant,  II.  c. 
Of    Limited    Partnership,    see    Partnership, 

156,  157. 


RENT  CHARGE. 
Of  Annuity,  see  Annuities,  1,  2. 


RENTS. 

Right  of  Cotenants  in,  see  Cotenancy,  20. 
Compensation  for,  in  Eminent  Domain  Case, 

see  Eminent  Domain,  207. 
Hight  to.  Under  Fraudulent  Conveyance,  see 

Fraudulent  Conveyances,  43. 
Gift  of,  see  Gift,  52. 
Guaranty  of,  see  Guaranty,  26,  34. 
Of    Wife's    Homestead,    see    Husband    and 

Wife,   182. 
Of  Estate   bv   Entirety,   see  Husband   and 

Wife,  81,' 82. 
Insurance  against  Loss  by  Having  to  Pay, 

see  Insurance,  1359-1.3G2. 
Interest  on,  see  Interest,  21,  22. 
Right  of  Levying  Creditor  to,  see  Levy  and 

Seizure,  64. 


Who  Entitled  to,  on  Death  of  Life  Tenant, 
see  Life  Tenants,  18. 

Receiver  for,  see  Receivers,  47. 

Preference  of,  against  Receiver,  see  Receiv- 
ers, 87. 

As  to  Water  Rents,  see  Waters,  III.  b,  3. 

Devise  of,  see  Wills,  230. 

Real  Estate  Passing  by  Devise  of,  see 
Trusts,  ^128. 

Liability  for,  Generally,  see  Landlord  and 
Tenant,  III.  d. 

Parent's  Liability  for  Rents  of  Infant's 
Propertj',  see  Parent  and  Child,  11. 

Liability  of  Receiver  for,  see  Receivers,  60- 
62,  68,  87,  99. 

Liability  for,  of  Person  Collusively  Procur- 
ing Receivership,  see  Receivers,  126,  127. 


REORGANIZATION. 


Of  Corporations,  see  Corporations,  II. 
Of  Counties,  see  Counties,  5. 


REPAIRS. 

Covenant  as  to,  see  Landlord  and  Tenant, 

19-22,  31-34,  109,  120,  130,  132,  158,  197. 
Landlord's   Liability   for  Failure   to   Make, 

see  Landlord  and  Tenant,  154-162,  170- 

172. 
Lien  for  Making,  see   Liens,   14,  15,  23-25. 
Of  Street  Pavement,  Contract  for,  see  Public 

Improvements,  28-30,  32-36. 


REPAYING. 


Assessment  for,  see   Public   Improvements, 

130. 
Liability  of  Abutting  Owner  for,  see  I*ublic 

Improvements,  50. 


REPEAL. 

Of  Common -Law  Rule  by  Custom,  see  Wa- 
ters, 222. 

Of  Corporate  Charter,  see  Corporations,  72- 
77. 

Of  Statute  Generally,  see  Statutes,  HI. 

Of  Statute  by  Amendment  of  Constitution, 
see  Constitutional  Law,  25-31. 


REPETITION. 


Of  Libel  or  Slander,  see  Libel  and  Slander, 

8,  92. 
Of  Instructions,  see  Trial,  615-631. 
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REPLEVIN. 

I.  Right  of  Action  and  Recovery. 

a.  In  General.  , 

b.  Property  in  Custody  of  Law. 

c.  Demand. 
II.  Procedure. 

a.  In  General. 

b.  Questions  Raised;  Defenses. 

c.  Recovery;  Verdict;  Judgment, 
in.  Editorial  Notes. 

Following  State  Decision  in  Action  in,  see 

Courts,  554,  555. 
As    Election    of    Remedy,    see    Election    of 

Remedies,  41. 
Estoppel  of  Plaintiff  in,  see  Estoppel,  265, 

266. 
Judicial  Notice  of  Foreign  Law  Regulating 

Action  of,  see  Evidence,  20. 
Trial  of  Title  to  Office  in  Action  of,  see  Of- 
ficers, 166. 
Liability  for  Breaking  into  Dwelling  House 

to  Serve  Writ  of,  see  Officers,  210. 
Right  of  Plaintiff  to  Salvage,  see  Salvage, 

1. 
Set-Off  in,  see  Set-Off  and  Counterclaim,  9, 

41. 


I.  Right  of  Action  and  Recovery, 
a.  In  General. 

By  Chattel  Mortgagee  against  Receiver,  see 
Cliattel  Mortgage,  71a. 

AVhen  Replevin  Proper  Remedy,  see  Election 
of  Remedies,  10. 

Effect  of  Prior  Attachment,  see  Election  of 
Remedies,  37,  38. 

Estoppel  to  Bring  Action,  see  Estoppel,  263. 

Against  Executor,  see  Executors  and  Ad- 
ministrators, 122. 

Condition  precedent. 

As  to  Necessity  of  Demand,  see  infra,  I.  c. 

For  Editorial  S'otes,  see  infra.  III. 

1.'  Where  negotiable  notes  have  been  re- 
ceived for  goods  purchased,  replevin  can  be 
maintained  for  the  goods  only  after  a  ten- 
der of  the  notes  and  rescission  of  the  con- 
tract. Thompson  v.  Peck,  115  Ind.  512,  18 
N.  E.  16,  1:  201 

2.  The  right  of  recovery  in  replevin  must 
exist  at  the  commencement  of  the  action, 
and  cannot  be  created  by  bringing  into 
court  the  notes  received  for  the  property 
replevied,  and  offering  to  surrender  them 
up  as  the  court  may  direct.  Id. 

3.  Where  there  were  independent  sales  of 
poods  the  first  sixteen  months  before  the 
purchasers  failed;  and.  six  months  after 
goods  were  delivered,  the  purchasers  exe- 
cuted three  negotiable  notes  in  settlement, 
two  of  which  were  paid;  and  nearly  all  the 
poods  first  purchased  had  been  retailed, — 
the  vendors  cannot  maintain  replevin  for  all 
of  the  goods  unsold,  while  retaining  the 
money  and  note  received  on  the  sale.  Id. 

4.  A  seller  of  goods  purchased  under 
fraudulent  representations  may  maintain 
replevin,  notwithstanding  payments  b}   the 


purchaser  generally  upon  account,  without- 
returning  or  tendering  the  amount  paid, 
where  the  purchaser  has  sold  an  amount  of 
the  goods  fraudulently  exceeding  the  aggre- 
gate of  the  payments  both  in  the  invoice 
value  and  in  the  amount  realized  from  the 
sale.  John  V.  Farwell  Co.  v.  Hilton,  84  Fed. 
293,  39:  579' 

5.  The  return  of  money  received  on  a  con- 
tract of  sale  induced  by  fraud  is  not  a  con- 
dition precedent  to  the  commencement  of 
a  suit  in  replevin  for  the  property,  but  the 
court  can  require  plaintiff  to  repay  as  a 
condition  of  relief  any  excess  of  money  re- 
ceived over  the  damage  to  his  property  and' 
the  value  of  any  that  is  not  recovered.  Sis- 
son  V.  Hill,   18*  R.  I.  212,  26  Atl.   196, 

21 :  206- 

6.  Replevin  will  not  lie  to  recover  good* 
obtained  by  fraud,  where  before  the  com- 
mencement of  the  action  they  have  been' 
taken  from  defendant's  possession  on  an< 
execution  in  favor  of  a  third  person  and  sold' 
without  any  collusion  on  his  part,  so  that 
they  are  no  longer  in  his  possession,  cus- 
tody, or  control.  Sinnott  v.  Feiock,  165  N. 
Y.  444,  59  N.  E.  265,  53:  565. 
Plaintiff's  title  and  possession. 

See  also  infra,  24,  28. 

For  Editorial  Notes,  see  infra.  III. 

7.  One  who  has  possession  of  goods,  being: 
entitled  to  keep  them  as  against  anyone  not 
having  a  better  title,  can  maintain  replevin- 
for  them.  Odd  Fellows  Hall  Asso.  v.  Mc- 
Allister,  153  Mass.  292,  26  N.  E.   862, 

11:  172: 

8.  That  logs  for  which  replevin  is  brought 
were  not  all  cut  from  plaintiff's  land  is 
immaterial,  where  the  one  from  whose  land 
they  were  cut  transferred  all  his  right  tO' 
plaintiff  before  the  bringing  of  the  action. 
Wheeler  v.  Clark,  114  Tenn.  117,  85  S.  W. 
258,  69:  732 

9.  That  one  suing  to  recover  logs  cut 
from  real  estate  is  shown  to  have  deeded 
away  a  portion  of  the  land,  and  that  the 
grant  is  not  shown  not  to  have  included 
the  logs,  are  immaterial,  where  the  grantee 
is  joined  as  plaintiff  in  the  action.  Id. 

10.  Replevin  may  be  maintained  by  one 
cotenant  in  common  in  his  own  name,  with- 
out joining  his  cotenants,  to  recover  posses- 
sion of  all  the  logs  cut  up>on  lands  held  in 
common,  under  a  contract  made  by  him-i 
alone  with  the  consent  of  tne  life  tenant 
and  the  passive  acquiescence  of  his  coten- 
ants, for  the  sale  of  such  logs,  by  which  he 
reserved  a  lien  thereon  for  security  of  the 
purchase  money,  against  either  the  pur- 
chaser or  his  assignee  with  notice;  at  least 
where  the  other  cotenants  never  interfered 
with  the  possession  taken  under  the  con- 
tract. Ferguson  v.  Rafferty,  128  Pa.  337,  18 
Atl.  484,  6:  33 

11.  The  rule  that  one  in  adverse  posses- 
sion under  color  of  title  of  a  tract  of 
land  is  entitled  to  maintain  replevin  for  logs 
cut  thereon  by  one  claiming  to  be  the  true 
owner,  regardless  of  the  true  location  of 
the  ultimate  title  to  the  land,  applies  whe?-e- 
the  spot  from  which  the  logs  were  cut  is- 
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annexed  to  the  actual  possession  of  a  por- 
tion of  the  tract  because  within  the  bound- 
aries of  the  paper  title.  Wheeler  v.  Clark, 
114  Tenn.  117,  85  S.  W.  258,  69:  732 

12.  A  licensee  under  an  unrevoked  license 
to  cut  and  remove  timber  for  which  he  has 
paid  full  value  has  sufficient  title  in  the 
timber  to  support  replevin  for  it  when 
wrongfully  cut  bv  a  trespasser.  Keystone 
Lumber  Co.  v.  Kolman,  94  Wis.  465.  69  N. 
W.  165.  34:  821 

13.  That  the  title  to  property  for  which 
replevin  is  brought  is  shown  tg  be  in  one 
of  the  plaintiffs  is  sufficient  to  sustain  the 
action;  and  defendant  cannot  take  advan- 
tage of  the  fact  that  other  plaintiffs  are  not 
shown  to  have  a  right  to  the  possession  of 
any  interest  therein.  Wheeler  v.  Clark,  114 
Tenn.  117,  85  S.  W.  258,  69:  732 

14.  An  administrator  may  maintain  re- 
plevin in  his  own  name  to  recover  possession 
of  chattels  belonging  to  his  intestate's  es- 
tate. Kent  V.  Bothwell,  152  Mass.  341,  25 
N.  E.  721,  9:  258 
For  what. 

Furniture  of  Hall  Association,  see  Associa- 
tions, 7. 

By  County  for  Law  Reports  Distributed  to 
County  Judges,  see  Counties,  25. 

For  Hay,  see  Crops,  3. 

For  Editorial  Notes,  see  infra,  III. 

15.  Replevin  lies  for  growing  strawberry 
plants,  although  they  are  attached  to  the 
soil,  since  they  are  fruits  of  industry,  and 
must  be  treated  as  chattels.  Cannon  v. 
Mathews,  75  Ark.  336,  87  S.  W.  428,    69:  827 

16.  An  action  of  replevin  will  not  lie  for 
a  corpse,  under  statutes  requiring  an  affi- 
davit in  replevin  to  state  the  unlawful  tak- 
ing or  detention  of  "personal  goods  and 
chattels."  and  providing  that  a  judgment  for 
defendant  .«;hall  be  for  a  return  of  the  prop- 
erty or  for  its  value.  Kej'es  v.  Konkel,  li9 
Mich.  550,  78  N.  W.  649.  44:  242 
Property  exchanged  on  Sunday. 

17.  The  mere  fact  that  an  exchange  of 
horses  was  made  in  violation  of  the  Sunday 
law  will  not  entitle  one  of  the  parties  to 
tender  back  the  horse  received  by  him  and 
maintain  replevin  to  recover  possession  of 
the  one  parted  with.  Kelley  v.  Cosgrove.  83 
l9wa,  229,  48  N.  W.  979,  17:  779 

b.  Property  in  Custody  of  Law. 

For  Editorial  Notes,  see  infra,  m. 

18.  A  person  whose  goods  are  seized  under 
a  writ  of  attachment  cannot  maintain  re- 
plevin against  the  officer  on  the  groiind 
that  the  goods  are  exempt  from  seizure. 
Lepple  v.  Hawk  (N.  J.  Sup.)  51  N.  J.  L. 
208,  17  Atl.  351,  4:48 

19.  Replevin  will  not  lie  for  goods  in  the 
hands  of  a  sheriff  by  virtue  of  a  search  war- 
rant in  proceedings  to  declare  a  forfeiture, 
even  if  they  are  in  the  original  packages 
in  Avhich  they  were  brought  into  the  state 
and  the  plaintiff  is  therefore  entitled  to 
have  them  restored  to  his  possession.  Lemp 
V.  Fullerton,  83  Iowa,  192,  48  N.  W.  1034, 

13:  408 


20.  Replevin  will  not  lie  to  recover  a  slot 
machine  seized  by  police  officers  under 
statutory  authority  for  the  prevention  of 
crime,  which  was  designed  to  be  used  in 
violation  of  the  gambling  laws,  and  was  in- 
capable of  being  put  to  any  legitimate  use. 
Board  of  Police  Comrs.  of  Baltimore  v.  Wag- 
ner, 93  Md.  182,  48  Atl.  455,  52:  775 

c.  Demand. 

21.  Replevin  for  chattels  taken  on  trial,^ 
with  the  right  of  purchase  on  making  pay- 
ment at  a  stated  time,  lies  without  demand 
upon  default  in  making  the  payment.  Peck 
v.  Bonebright,  75  Iowa,  98,  39  N.  W.  213, 

1 :  155 

22.  A  person  obtaining  goods  by  fraudu- 
lent pretenses  is  guilty  of  a  tortious  taking, 
and  no  demand  for  possession  is  necessary 
to  enable  the  person  defrauded  to  maintain 
replevin  for  them,  unless  they  have  passed' 
to  a  third  person  holding  them  bona  fide  for 
a  valuable  consideration  without  notice. 
Morrow  Shoe  Mfg.  Co.  v.  New  England 
Shoe  Co.  6  C.  C.  A.  508,  8  C.  C.  A.  652,  57 
Fed.  685,  60  Fed.  341,  18  U.  S.  App.  256,. 
616,  24:  417 


II.  Procedure. 

a.  In  General. 

Substitution  of  Administrator  in,  see  Abate- 
ment and  Revival,  44. 

23.  An  entry,  under  a  champertous  deed^ 
upon  land  of  which  another  is  in  posses- 
sion, does  not  confer  upon  the  one  making 
it  the  right,  when  sued  in  replevin  for  tim- 
ber taken  from  the  property,  to  force  the 
former  occupant  to  prove  his  title.  Wheeler 
V.   Clark,   114   Tenn.    117,   85   S.  W.  258, 

69: 732 

24.  The  deeds  under  which  plaintiff  in 
replevin  claims  possession  of  property  from 
which  the  chattels  were  taken  may  be 
looked  at  for  the  purpose  of  defining  plain- 
tiff's possession,  although  the  question  of 
the  ultimate  title  to  the  land  cannot  be  gone 
into.  Id. 
Affidavit  and  order. 

25.  No  new  affidavit  and  order  are  neces- 
sary to  enable  a  sheriff  to  seize  the  balance 
of  the  designated  property,  in  an  action  in 
claim  and  delivery,  when,  after  seizing  a 
part,  he  makes  his  return  without  stating 
any  reason  why  he  did  not  seize  the  re- 
mainder, and  the  statute  provides  for  a  re- 
turn only  after  taking  the  property  de- 
scribed; but  the  court  may  permit  him  to 
withdraw  the  papers,  that  he  may  perform 
his  duty.  National  Bank  of  Commerce  v. 
Feenev,  9  S.  D.  550,  70  N.  W.  874,  12  S. 
D.  156,  80  N.  W.  186,  46:  735? 
Suit  on  bond. 

Following  State  Decision  in  Action  on,  see 

Courts,  554. 
Effect   of  Unaccepted   Tender,   see   Tender^ 

1. 
For  Editorial  Notes,  see  infra,  IIL 
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REPLEVIN,  II.  b.— III. 


26.  In  a  suit  on  a  replevin  bond  plain- 
tiff is  not  entitled  to  prove  the  value  of 
stenographer's  fees  and  costs,  including  at- 
torneys' fees  necessary  and  incidental  to 
conducting  the  replevin  suit.  Gilbert  use 
•of  Bishop  V.  American  Surety  Co.  57  C.  C. 
A.  619,  121  Fed.  499,  61:  253 

b.  Questions  Raised;  Defenses. 

Sale  for  Immoral  Purpose  as  Defeating,  see 

Contracts,  640. 
See  also  supra,  13. 

27.  Jurisdiction  to  grant  a  continuance  in 
proceedings  for  the  forfeiture  of  goods  can- 
not be  inquired  into  in  replevin  for  the 
goods  against  the  sheriff.  Lemp  v.  Fuller- 
ton,  83  Iowa,  192,  48  N.  W.  1034,  13:  408 

28.  The  title  to  land  cannot  be  questioned 
collaterally  in  a  personal  action  to  recover 
crops.  Carlisle  v.  Killebrew,  89  Ala.  329,  6 
So.  756,  6:  617 

29.  Under  a  general  denial  in  an  action 
of  replevin  by  a  mortgagee  for  the  posses- 
sion of  mortgaged  property,  the  defendant 
in  possession  may,  to  defeat  a  recovery, 
prove  a  sale  of  the  property  by  her  to  the 
plaintiff  subsequent  to  the  execution  and  de- 
livery of  the  mortgage,  and  his  refusal  to 
lake  the  goods  and  pay  her  the  contract 
price.  Deford  v.  Hutchison,  45  Kan.  318. 
25  Pac.  641,  11:257 

30.  A  naked  pre-existing  debt  is  not  such 
A  consideration  of  payment  for  the  transfer 
of  a  stock  of  goods  as  will  defeat  replevin 
by  the  original  vendor  on  the  ground  of 
fraud  in  the  purchase  from  him, — at  least 
where  no  security  or  evidence  is  surrendered, 
or  any  change  in  the  debtor's  circumstances 
shown  between  such  transfer  and  notice  of 
the  fraud.  Schloss  v.  Feltus,  96  Mich.  619, 
55  N.  W.  1010,  103  Mich.  525,  61  X.  W.  797, 

36:  161 

c.  Recovery;  Verdict;  Judgment. 

Measure  of  Damages,  see  Damages,  399. 
Conclusiveness  of  Judgment,  see  Judgment, 

108,  275. 
New  Trial  for  Errors  in  Verdict,  see  New 

Trial,  12. 
See  also  supra,  5. 
For  Editorial  Notes,  see  infra.  III. 

31.  The  death  of  a  horse  for  which  an  ac- 
tion of  detinue  is  pending  will  not  defeat 
a  recovery  by  the  plaintiff  for  the  alternate 
value  of  the  property,  where  the  sole  plea 
interposed  is  non  detinet  and  the  fact  of  the 
horse's  death  is  not  presented  by  a  plea 
puis  darrein  continuance.  Arthur  v.  Ingels, 
34  W.  Va.  639,  12  S.  E.  872,  11 :  557 

32.  AVhere,  in  replevin  of  mortgaged  corn, 
it  was  sold  for  a  certain  lump  sum,  the 
price  per  bushel  and  the  number  of  bushels 
being  estimated,  such  sale  did  not  estop  de- 
fendant, afterwards  determined  to  be  the 
owner,  from  claiming  that  it  was  worth 
more  per  bushel  or  that  there  were  more 
bushels.  Richards  v.  Knight,  78  Iowa,  69, 
.42  N.  W.  584,  4:  453 


33.  For  the  enhancement  by  a  trespasser 
of  the  value  of  timber,  which  he  manufac- 
tures into  lumber,  a  licensee  having  the 
right  to  cut  and  remove  the  timber  must  re- 
pay him  in  order  to  recover  the  lumber  or 
its  value,  since  if  he  adopts  or  ratifies  the 
trespasser's  acts  in  severance  of  the  timber 
he  must  adopt  them  in  full.  Keystone  Lum- 
ber Co.  V.  Kolman,  94  Wis.  465,  69  X.  W. 
165,  34:  821 

34.  Cross-ties  cut  by  mistake  from  tim- 
ber upon  another's  land  by  one  who  believed 
himself  the  owner  may  be  recovered  by  the 
owner  of  the  land  and  in  case  delivery  can-' 
not  be  had  he  may  take  judgment  for  the 
value  of  the  property  in  its  new  form,  less 
the  labor  and  material  expended  in  trans- 
forming it,  provided  the  expenditures  do 
not  exceed  the  increase  in  value  by  such 
transformation  and  in  that  event  for  the 
value  of  the  property  in  its  new  form,  less 
the  increase.  Eaton  v.  Langley,  65  Ark.  448, 
47  S.  W.  123,  42:474 

35.  Where  the  complaint  in  an  action  of 
replevin  describes  the  articles  sought  to  be 
recovered,  and  there  is  no  denial  of  the  tak- 
ing and  withholding  of  any  part  of  the  prop- 
erty described,  a  verdict  simply  finding  for 
plaintiff  and  the  value  of  the  "property 
taken,"  without  describing  it,  is  sufficient 
to  support  a  judgment  in  the  alternative  for 
a  return  of  the  property  or  its  value.  Hobbs 
V.  Clark,  53  Ark,  411,  14  S.  W.  652, 

9:  526 

36.  A  judgment  that  defendant  retain 
possession  of  all  the  property  replevied  must 
be  rendered  when  he  is  in  possession  of  chat- 
tels under  a  trust  deed,  and  it  is  found  that 
a  part  of  the  claim  secured  is  still  unpaid. 
Cox  V.  Martin,  75  Miss.  229,  21  So.  611, 

36:  800 


III.  Editorial  Notes. 

A  possessory  action.    11:  172.* 
For  property  in  legal  custody.     13:  408.* 
For  property  taken  by  levy  under  void  or 
voidable     judgment.       55: 
280. 
For  dogs.  40:  507. 
To  recover  the  produce  of  trees  unlawfully 

cut  from  land.    19:  654. 
Right  to  maintain,  by  or  against  one  in  ad- 
verse   possession   of   land, 
for    things    severed.      69: 
732. 
The  general  rule.     69:  732. 
In  general.    69:  732. 
Reason  of  the  rule.     69:  732. 
Nature  of  the  adverse  possession.     69: 
734. 
In  general.     69:  734. 
Incidental  trial  of  title.     69:  735. 
Replevin  of  fnictus  indrustriales.     69: 
737. 
Necessity  of  returning  consideration  before 
bringing  replevin  for  prop- 
erty obtained  by   fraudu- 
lent purchase.    21:  206. 


21: 


Consideration    must    have 

207. 
Worthless  notes  must  be  returned 

207. 
When  title  not  parted  with.    21 :  208. 
Where  restoration  impossible.     21:  208. 
Third   person    cannot    raise    objection. 

21 :  208. 
Where  vendee  has  made  a  profit  from 
the  use  of  the  article  pur- 
chased.    21:209. 
The    introduction    of   equitable   princi- 
ples,    21 :  209. 
Duty  to  preserve  and  return  property  seized 
under  writ  of.    69:  283. 
Loss   or   destruction    of    the    property. 
69:  283. 
In  general.     69:  283. 
Emancipation  of  slaves.     69:  286. 
Depreciation  of  the  property.     69:  286. 
Who  is   real   party   in   interest,  who   must 
bring    action    in    replevin. 
64:  606. 
'Whether  action  to  be  brought  against  ex- 
ecutor or  administrator  in 
personal  or  representative 
capacity.     51 :  266. 
Effect    of   admission   to    change   burden    of 
proof   and   right   to   open 
and  close.     61 :  539,  546. 
:Set-off  in  case  of.     11:  257.* 
First  and  last  days  in  computing  time  on. 

49:  223. 
Penalty  as  limit  of  recovery  on  bond.     55: 

390. 
Form  of  judgment  on  replevin  bond.     62: 

453. 
-Xioss  of  profits  as  element  of  damages  for 
seizure     under     wrongful 
replevin.    52:  56. 


REPLY— RESCISSION, 
value.      21 ; 
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REPLY. 

Tn  General,  see  Pleading,  V. 

To  Answer  of  Taxpayer,  see  Taxes,  468. 


REPORTS. 

'To    State    by    Partnership    Doing    Express 

Business,  see  Carriers.  1017. 
Liability  of  Corporate  Officers  for  Failure 

to  Make,  see  Corporations  TV.  g,  5,  a, 

(2.) 
Forfeiture  of  Charter  for  Failure  to  IMake, 

see  Corporations,  699,  700. 


REPRESENTATIONS. 


Estoppel  by,  see  Estoppel,  III.  h. 
"By  Insured;  see  Insurance,  III.  e. 


REPRESENTATIVES. 
'Who  are,  see  Wills,  199. 


REPRIEVE. 


Stay  of  Execution  on  Appeal  as,  see  Ap- 
peal and  Error,  118. 

Suspension  of  Sentence  as,  see  Criminal 
Law,  243. 

In  General,  see  Criminal  Law,  IV.  h. 


REPUBLICATION. 
Of  Revised  Code,  see  Statutes,  591. 


REPUDIATION. 

Of  Contract,  see  Contracts,  742,  759,  760. 


REPUTATION. 


Damage  to,  by  Sale  of  Land  under  Fraudu- 
lent Mortgage,  see  Case,  14. 

Amount    of    Recovery    for    Injury    to,    see 
Damages,  286. 

Evidence  of,  see  Evidence,  1475,  1477-1483; 
XL  c. 

Editorial  Notes, 


Of 


servant  as  evidence  of  negligence  of 
master  in  employing  him. 
48:  389.  • 


REQUEST. 

Estoppel  by,  see  Estoppel,  143-145,  208. 
For  Instructions,  see  Trial,  III,  b. 


REQUISITION, 

For  Extradition,  see  Extradition,  21. 


RESALE. 

On   -Judicial  Sale,   see   Judicial   Sale,  31, 
32. 


RESCISSION. 


Of  Contract,  see  Contracts,  V.  c;  VIIL  §§ 
49,  50;  Vendor  and  Purchaser  I.  e. 

Of  Separation  Agreement,  see  Divorce  and 
Separation,  124. 

Of  Insurance  Policy,  see  Insurance,  III.  b. 

Of  Sale,  see  Sale.  III.  c. 

Of  Vote  for  Dividend,  see  Corporations, 
329. 

Of  Vote  for  School  Tax,  see  Schools,  97,  98. 
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RESCUE— RESPONDEAT  SUPERIOR. 


RESCUE. 

Negliprcnee  in  Attempting,  see  Negligence, 
179-18(),  237,  238. 

Proximate  Cause  of  Injury  While  Attempt- 
ing, see  Proximate  Cause,  24. 


RESERVATION. 


Of  Fixtures  bv  Parol,  see  Contracts,  178. 

Jn  Deed,  see  Deeds,  II.  d.  4;  III.  §  9;   Es- 
toppel, 47-49. 

Of  Farm  Crossing,  see  Railroads,  70. 

Of  Right  to  Inspect  Property  Sold,  see  Sale. 
15-17. 

To    Inhabitants    of    Town,   see    Towns,    14, 
15. 

Of   Right   to   Build   Wharves,   see   Waters, 
206. 

Creation   of   Easement   by,   see   Easements. 
14-20. 

Editorial  Notes. 

Of  title  in  bailment  for  sale.  22:  850. 
Of  Insurance  Company,  see  Insurance,  9,  44, 
79,  748;  Mandamus,  43. 


RESERVOIR. 


Damages  for  Injuries  Caused  bv,  see  Dams, 
14. 

Condemnation  of  Land  for,  see  Eminent 
Domain,  6,  63,  64,  138,  217. 

Damages  in  Condemnation  for.  see  Dam- 
ages,  466,  480,    502,   538,    539. 

Injunction  against  Drawing  Water  from, 
see  Injunction,  214. 

In  General,  see  Waters,  344,  345. 

Underground  Reservoirs,  see  Waters,  430. 
443,  447. 

♦  •» • 


RES  GESTJE. 
See  Evidence.  X. 

♦-•-♦ 


RESIDENCE. 

For*  Jurisdictional  Purposes,  see  Courts.  23, 

24. 
For  Purposes  of  Divorce   Suit,  see   Divorce 

and   Separation,  II.  b. 
As  Qualification  to  Office,  see  Officers,   11- 

13. 
For  Common   School  Purposes,  see  Schools. 

5,   11;   VI.  §  3. 
For   Purpose   of  Voting  at   Scliool   Meeting, 

see   Schools.  8.3-85. 
Tent  as.  see  Gaming,  8. 
Allegation  of.  see  Pleading,  194-196. 
See  also  Domicil. 


RESIDUARY  CLAUSE. 

In  Will,  see  Wills,  241,  242,  244,  245,  252^ 
349,  363,  432,  442-444,  460. 


RESIGNATION. 


By  Committee  of  Incompetent  Persons,  8e& 

Incompetent  Persons,  51. 
By  Trustee,  see  Trusts,  114-117. 
From  Office,  see  Officers,  I.  e,  1. 


RESISTING   OFFICER. 
See  Obstructing  Justice. 


RES  JUDICATA. 


Former  Jeopardy  as  a  Bar,  see  Criminal 
Law,  II.  g. 

See  also  Appeal  and  Error,  VIII.  e;  Judg- 
ment, II.;  IV.;  ^^IL  §§  8-19. 


RESOLUTION. 


Distinguished  from  Law,  see  Constitutional 
Law,  1 ;  Statutes.  33. 

By  Corporation,  see  Corporations,  133,  359. 

Power  of  City  Coimcil  to  Act  by,  see  Mu- 
nicipal Corporations,  II.  c,  1. 

City  Contract  by,  see  Municipal  Corpora- 
"  tions,  296. 

Ratification  of,  see  Municipal  Corporations,. 
132. 

Ratification  of  Contract  by,  see  Municipal 
Corporations,  342. 

Approval  of,  by  Mayor,  see  Municipal  Cor- 
porations, 91. 

Approving  City  Charter,  Necessity  of  Gov- 
ernor's Approval,  see  Municipal  Cor- 
porations, 41. 

Repeal  of  Ordinance  by,  see  Municipal  Cor- 
porations,  86. 

For  Reimbursing  City  for  Cost  of  Sewer,  se& 
Drains  and  Sewers,  11. 

Parol  Evidence  of  Adoption  of,  see  Evi'* 
dence,  767. 

Joint  Resolution,  see  Joint  Resolution. 

Editorial  Notes. 

Distinguished    from    statute.      2:  612;*    4t 

65.* 
Distinguished    from   ordinance.     14:  268. 


RESPONDEAT  SUPERIOR. 

See    Master    and    Servant,    III;    V. 
50. 

Editorial   Notes. 

Doctrine  of,  generally.     1:  607.* 


?§    41- 


RESPONDENTIA— REVENUE  STAMP. 
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Application  of  doctrine  to  municipal  cor- 
porations.   1:  608.* 

Application  of  doctrine  to  charitable  in- 
stitutions.    1 :  608.» 


RESPONDENTIA. 


€ee  Maritime  Liens. 


RESTAURANT. 


T)enial  of  Civil  Rights  in,  see  Civil  Rights, 

7-9. 
Presumption  as  to  Wholesomeness  of  Food 

in.  see  Evidence,  567. 
Unwholesome  Food  in,  see  Food,  2. 
Prohibiting  Maintenance   of,  in  Connection 

with     Bar     Rooms,     see     Intoxicating 

Liquors.  46. 
Discrimination   in  License  of,   see  License, 

129. 


RESTITUTION. 


On  Reversal  of  Judgment,  see  Appeal  and 
Error.  1240-124.3. 

On  Certiorari,  see  Certiorari,  28. 

On  Ejectment,  see  Bjectment,  37. 

In  Equity,  see  Equity,  88,  89. 

lilffect  of  Right  of,  on  False  Imprisonment, 
see  False  Imprisonment,  23. 

Of  Leased  Premises,  see  Landlord  and  Ten- 
ant, 228. 


RESTORATION. 


On   Rescission   of   Contract,   see  Contracts, 

V.  c.  2. 
On  Disaffirmance  of  Infant's  Contract,  see 

Infants,  85-90. 
Of  Property  Converted,  see  Trover,  39. 
Of  Stream  to  Original  Channel,  see  Waters, 

274-276. 


RESTRAINT  OF     MARRIAGE. 

Conditions  as  to,  in  Will,  see  Wills,  303- 
310. 


RESTRICTIVE  INDORSEMENTS. 

On  Certificates  of  Deposit,  see  Banks,  187, 

188. 
See  also  Bills  and  Notes.  III.  b.  3. 


RESULTING  TRUSTS. 
See  Trusts,  I.  d. 


RETAINER. 

In  Administration  of  Estate,  see  Executors 
and  Administrators,  IV.  c,  3. 


RETALIATORY  LEGISLATION. 

Against  Foreign  Insurance  Company,  see  In- 
surance, 62-G7. 


RETRACTION. 

Proof  of  Request  for,  see  Evidence,  1545. 


RETREAT. 

Duty  as  to,  Before  Killing  in  Self-defense, 
See  Homicide,  45-51. 


RETROSPECTIVE   LAWS. 

Constitutionality     of,     see     Constitutional 

Law,   L  b, '2. 
In  General,  see  Statutes,  I.  d. 


RETURN. 

Of  Canvassers,  see  Elections,  264-267. 

To  Execution,  see  Execution,  8. 

In  Garnishment  Proceeding,  see  Garnish- 
ment, 112. 

Of  Levy,  see  Levy  and  Seizure,  51-53. 

To  Writ  of  Mandamus,  see  Mandamus,  190- 
195,  203. 

Of  Assessment,  see  Taxes,  384. 

Of  Process,  see  Writ  and  Process,  III. 


REVENUE. 

Purpose  of,  in  License  Tax,  see  License.  39- 
45,  68,  75,  76,  82,  91,  94,  105,  115. 

Origin  of  Revenue  Law,  see  Statutes,  32. 

Sufficiency  of  Title  of  Revenue  Law,  sec 
Statutes,  220. 

See  also  Internal  Revenue. 

Editorial  Notes. 

What  are  acts  for  raising  revenue  which 
must  originate  in  lower 
branch  of  legislature.  35: 
188. 

Execution  of  revenue  bond  on  condition 
that  others  shall  sign. 
45:  335. 

♦-•-♦ ^ — 


REVENUE   STAMP. 


See  Stamps. 
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REVERSION— REVIEW. 


REVERSION. 

Of  Abandoned  Cemetery,  see  Cemeteries,  8- 
12. 

Destroying  Contingent  Claim  to,  see  Con- 
stitutional Law,  151. 

On  Failure  of  Consideration,  see  Deeds,  II. 
f. 

Power  of  Equity  as  to,  see  Equity,  7,  67. 

Compensation  for  Taking  of,  see  Eminent 
Domain,  297. 

Of  Conditional  or  Determinable  Fee,  see 
Real  Property,  34,.  36. 


REVERSIONERS. 


Adverse  Possession  against,  see  Adverse 
Possession,  I.  g. 

Purcliase  at  Foreclosure  Sale  by,  see  Co- 
tenancy, 34,  35. 

Effect  on,  of  Judgment  Against  Life  Ten- 
ant, see  Judgment,  255. 

As  Parties  to  Action,  see  Parties,  184,  185. 


REVIEW. 

Of  Account,  see  Accounts,  4-7. 

Of  Order  or  Judgment,  see  Appeal  and  Er- 
ror. 

In  Extradition  Proceedings,  see  Extradi- 
tion, 38-40. 

Of  Judgment,  see  Judgment,  VII. 

Of  Justice's  Judgment,  see  Justice  of  the 
Peace,  IV. 

Of  Assessment,  see  Taxes,  III.  c. 

As  Affected  by  Mere  Prayer  for  Appeal,  see 
Appeal  and  Error,  112. 

Error  in  Striking  from  Files,  see  Appeal 
and  Error,  884. 

1.  The  object  of  a  bill  of  review  is  to 
procure  the  reversal,  alteration,  or  expla- 
nation of  a  decree  in  a  former  suit,  and  it 
must  rest  on  error  in  law  upon  the  face 
of  the  decree,  fraud  in  procuring  the  decree, 
or  new  or  newly  discovered  matter  which 
could  not  have  been  used  before  the  decree 
was  made.  Watkinson  v.  Watkinson  (N.  J. 
Err.  &  App.)   68  N.  J.  Eq.  632,  60  Atl.  931, 

69:  397 

2.  Although  there  is  no  express  statutory 
limitation  as  to  the  filing  of  bills  of  review, 
the  analogous  limitation  of  the  right  of  ap- 
peal should  govern;  and  a  bill  of  review 
cannot  be  filed  after  the  lapse  of  three  years 
from  the  final  decree,  except  in  case  of  new 
or  newly  discovered  matter.  Id. 

3.  Parties  to  a  foreclosure  suit,  who  on 
the  face  of  the  record  have  no  interest  in 
the  property,  cannot  introduce  into  a  bill  of 
review  matter  which  existed  at  the  time  of 
the  decree,  but  which  they  failed  to  bring 
fnrward  before  its  rendition,  for  the  pur- 
])ose  of  showing  tlieir  interest,  so  as  to  give 
them   a   standing   to   maintain   the   bill    of 


review.    Thorington  v.  Thorington,  111  Ala^ 
237,  20  So.  407,  36:  385 

Leave  of  court  for. 

4.  Leave  of  court  need  not  be  obtained  to 
file  a  bill  of  review  for  errors  of  law  ap- 
parent on  the  face  of  the  decree.  Wood  v. 
Wood,  59  Ark.  441,  27  S.  W.  641,  28:  157 

5.  When  it  is  sought  to  reverse  a  decree 
upon  the  discovery  of  some  new  matter,, 
leave  of  the  court  must  first  be  obtained  by 
petition,  supported  by  affidavit  that  the  evi- 
dence is  not  only  new,  but  could  not  have 
been  discovered  by  reasonable  diligence  be- 
fore the  hearing.  Watkinson  v.  Watkinson, 
(N.  J.  Err.  &  App.)  68  X.  J.  Eq.  632,  6a 
Atl.  931,  69:397 
When  proper  remedy. 

6.  A  bill  of  review  for  error  of  law  ap- 
parent upon  the  record  will  lie  although  the 
decree  sought  to  be  reviewed  is  a  final  de- 
cree, consequent  upon  a  decree  pro  confessOy. 
for  failure  of  the  defendant  to  plead.  Pren- 
tiss V.  Paisley,  25  Fla.  927,  7  So.  56,    7:  640- 

7.  The  use  of  an  inaccurate  formula  ini 
computing  the  carrying  capacity  of  a  ditchi 
is  not  ground  for  a  review  of  the  decree 
after  the  discovery  of  a  more  accurate 
formula  which  was  not  known  at  the  time 
of  the  decision.  Water  Supply  &  S.  Co. 
V.  Larimer  &  W.  Irrig.  Co.  24  Colo.  322,  51 
Pac.  490,  46:  322 

8.  An  order  of  court  authorizing  a  monu- 
ment to  be  erected  in  ascertain  park  is  im- 
providently  made,  where  the  relief  sought 
is  merely  the  appointment  of  a  trustee  for 
the  monument  fund;  and  such  order  may 
be  set  aside  on  a  petition  in  the  nature  of 
a  bill  of  review.  Re  Washington  Monument 
Fund,  154  Pa.  621,  26  Atl.  647,  20:  323 

9.  The  sufficiency  of  alimony  cannot  be 
considered  on  a  bill  of  review,  as  the  rem- 
edv,  if  the  allowance  is  inadequate,  is  by 
appeal.  Wood  v.  Wood,  59  Ark.  441,  27  S. 
W.  641,  28:  157 

10.  Condonation  of  the  adultery  on  which, 
a  decree  for  divorce  was  based  will  not  jus- 
tify the  granting  of  leave  to  file  a  bill  of 
review.  If  intended  to  be  interposed,  it 
should  have  been  pleaded  and  proved  in  the 
original  suit.  Watkinson  v.  Watkinson 
(N.  J.  Err.  &  App.)  68  N.  J.  Eq.  632,  60 
Atl.  931,  69:  397 

Editorial  Notes. 

First  and  last  days  in  computing  time  for.- 

49:  226. 
Writ  of  prohibition  not  to  serve  purpose 
of  writ  of  review.  9:  59.* 
Right  to  maintain  bill  of  review  as  depend- 
ent upon  interest.  36: 
385. 

Who  cannot  file  bill  of  review.    36:  385. 

Bill  in  nature   of  bill   of  review.     36:: 
385. 

Original  bill.    36:  386. 

Who  may  maintain  bill  of  review.    36:: 
386. 

Mu.st  be  injured.     36:  386. 

Reversal  must  benefit.     36:  387. 

Must  show  interest.     36:  388. 

Statutes.     36:  389. 


REVISION— REWARD. 


262* 


REVISION. 


Of  Statute,  see  Statutes,  III. 


-♦-•-♦- 


REVIVAL. 

Of  Suit,  see  Abatement  and  Revival,  IV. 
Of  Judgment,  see  Judgment,  VI.  b. 
Of  Earlier  Will,  see  Wills,  80-82.  " 


REVOCATION. 


Of  Submission  to  Arbitration,  see  Arbitra- 
tion, 9-P. 
Of  Note,  bv  Maker's   Death,  see  Bills  and 

Notes,  41. 
Of  Broker's  Authority,  see  Brokers,  34-37. 
Of  Dedication,  see  Dedication,  III. 
Of  Deed,  see  Deeds.  II.  e. 
Of  letters  of  Administration,  see  Executors 

and   Administrators,  26,  27. 
Of    (irant    of    Fines,    etc.,    to    County,    see 

Fines,  4. 
Of  Clift,  see  Gift,  9,  10. 
Of  Cnaranty,  see  Guaranty,  II. 
Of  Warrant  for  Fugitive,  see  Habeas  Cor- 
pus. 38,  39. 
Of    Foreign    Insurance    Company's   License, 

see  Insurance,  51-53. 
Of  Liquor  License,  see  Intoxicating  Liquors, 

IL  d. 
Of  License  Generally,  see  License,  I.  b;  51. 

52;    Markets-,    20-22;     Phj'sicians    and 

Surgeons.  10. 
Of  Power  in  Deed  of  Trust,  see  Mortgage, 

40. 
Of  Power  of  Sale,  see  Mortgage,  179. 
Of  Agency,   see  Principal  and  Agent,  4-7; 

Trial'  224. 
Of   Special   Privileges  as  to  Use   of  Public 

Grounds,  see  Public  Grounds,  2. 
Of    Street    Railway    Franchise,    see    Street 

Railways,  40-48. 
Of  Trust,  see  Trusts,  I.  e. 
Of  Will,  see  Wills.  T.  c. 
Of  Legacy,  see  Wills,  III.  1. 


REVOLUTION. 


Publication    from    Article    Advocating,    see 
Sedition. 


REVOLVING    SHAFT. 

Opinion  Evidence   as  to  Negligence   in  Use 

of,  see  Evidence.  1399. 
Liability  for  Injury  by,  see  Negligence,  120. 


REWARD. 

Damages  for  Negligence  Causing  Loss  of,, 
see  Damages,  202,  248. 

Offered  by  City,  see  Municipal  Corpora- 
tions, 92,  251. 

Liability  of  Officers  for,  see  Officers,  195. 

To  Fire  Department,  Appropriation  for,  see 
Public  Moneys,  55,  56. 

Pleading  as  to,  see  Pleading,  65,  283. 

1.  An  offer  of  reward  for  the  detection- 
of  a  criminal,  although  unlimited  as  to 
time  and  never  withdrawn,  is  merely  a  pro- 
posal which  if  not  accepted  by  perform- 
ance within  a  reasonable  time  is  conclusive- 
ly presumed  bv  law  to  be  revoked.  Mitchell 
v.  Abbott.  86  Me.  338,  29  Atl.  1118,  25:  503- 
Right  of  oflScer  to. 

2.  It  is  against  sound  public  policy  to  al- 
low an  officer  to  receive  a  reward  for  the- 
performance  of  his  dutv.  Lees  v.  Colgan, 
120  Cal.  262,  52  Pac.  502,  40:  355- 

3.  The  offer  of  a  reward  for  the  arrest 
of  a  murderer,  by  Cal.  Pen.  Code,  §  1547, 
does  not  extend  to  an  arrest  by  an  officer 
whose  duty  it  is  to  make  it.  Id 

4.  A  constable  is  not  entitled  to  a  re- 
ward offered  for  the  arrest  of  a  fugitive  in- 
his  own  county,  as  it  is  his  sworn  duty  to- 
make  it.  Smitha  v.  Gentry,  20  Ky.  L.  Rep. 
171,  45  S.  W.  515,  42:  302" 

5.  Extraordinary  efforts  and  the  incurring- 
of  expense  not  covered  by  legal  fees  will 
not  entitle  an  officer  to  a  reward  for  mak- 
ing an  arrest  which  it  was  his  legal  duty 
to  make.  Hogan  v.  Stophlet,  179  111.  150, 
53  N.  E.  604,  44:809' 

6.  A  sheriff  cannot  claim  a  reward  for 
making  an  arrest,  within  his  county,  of  a 
resident  thereof,  for  a  felony  committed 
therein,  which  it  was  his  official  duty  to- 
make.  Id. 

7.  The  arrest  by  a  police  officer  of  San 
Franoisco,  without  a  warrant,  of  a  mur- 
derer, for  a  crime  committed  in  another 
county  of  the  state,  is  made  in  the  exer- 
cise of  his  duty,  so  as  to  preclude  his  re- 
covery of  a  reward  for  making  it.  Lees  v. 
Colgan,  120  Cal.  262,  52  Pac.  502,        40:  355 

8.  An  officer  may  earn  a  reward  offered 
for  the  arrest  of  a  criminal,  if  he  was  un- 
der no  obligation  to  perform  the  service 
because  of  his  official  character.  Morris 
V.  Kassling,  79  Tex.  141,  15  S.  W.  226.    . 

'  11:  39& 

9.  A  police  officer  is  not,  by  reason  of 
the  fact  that  he  is  in  the  public  service, 
prevented  from  claiming  a  reward  offered, 
by  the  authorities  of  another  state  for  the 
apprehension  of  the  perpetrator  of  a  crime 
committed  there,  where,  in  order  to  do  so, 
he  goes  out  of  his  own  jurisdiction,  and  acts 
in  his  character  of  private  detective.  Smith 
V.  Vernon  Count v,  188  Mo.  501,  87  S.  W. 
949.  70:  50 
Right  of  other  person  to;  when  reward  is 

earned. 

10.  To  be  entitled  to  a  reward  one  must 
act  with  a  knowledge  of,  and  in  reliance  up- 
on, it.  Smith  V.  Vernon  County,  188  Mo. 
.301.   87    S.  W.  949,  70:  5J> 

11.  An  offer  of  a  reward  for  "the  arrest 
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and  conviction"  of  an  unknown  perpetrator 
of  a  crime  cannot  be  taken  literally,  but  the 
conditions  thereof  are  substantially  per- 
formed by  a  person  who  obtains  possession 
of  facts  necessary  to  secure  his  arrest  and 
conviction,  and  gives  them  to  some  proper 
person  interested,  although  he  does  not  him- 
self make  the  arrest,  but  this  and  the 
prosecution  are  made  bv  the  proper  officers. 
Haskell  v.  Davidson,  91  Me.  488,  40  Atl. 
530.  42:  155 

12.  A  reward  offered  by  a  county  for 
the  arrest  and  conviction  of  a  felon  is 
earned  by  arresting  and  delivering  him  to 
the  proper  officers,  and  attending  as  a  wit- 
ness at  the  trial,  which  results  in  a  convic- 
tion, although  the  prosecution  is  by  the 
<^ounty  officers,  and  not  by  the  claimant, 
where  the  authority  to  offer  the  reward  is 
limited  to  arrest  and  apprehension.  Smith 
V.  Vernon  Countv,  188  Mo.  501,  87  S.  W. 
^949.  '  70:  59 

1.3.  That  one  claiming  a  reward  for  ar- 
rest of  a  felon  was  paid  his  witness  fees  at 
the  trial  does  not  deprive  him  of  the  right 
to  the  reward.  Id. 

14.  The  vote  buyer  cannot  claim  the  re- 
ward offered  by  a  statute  providing  that  a 
person  who  furnishes  information  resulting 
in  the  conviction  of  a  person  for  selling  his 
vote  shall  be  entitled  to  a  reward.  Clin- 
ton Countv  Comrs.  v.  Davis,  162  Ind.  60,  69 
N.  E.  680,'  64:  780 

15.  An  arrest  of  a  thief  who  is  without 
fixed  habitation  in  the  country,  while  he  is 
making  his  waj'  out  of  it  with  property 
upon  his  person  which  he  stole  the  night 
before,  may  lawfully  be  made  without  war- 
rant, and  therefore  may  entitle  tho.se  who 
make  it  to  a  reward  offered  for  the  arrest. 
Morris  v.  Kassling,  79  Tex.  141,  15  S.  W. 
22G.  11:398 

Editorial  Notes. 

For  finding  property.     37:  119. 
For  arrest.     11:  398.* 
I'se  of  public   money   for.     14:  480. 
Claims  against  state  for.     42:  63. 


RIDER. 

On  Insurance  Policv,  see  Insurance,  314,  315, 
463. 

■*~»~^ 

RIGHT  OF  PRIVACY. 

See  Privacv. 


RIGHT   OF  WAY. 


Easement  in.  soo  Easements. 
Condemnation  for.  see  Eminent  Domain. 


RIGHTS  OF   OTHERS. 

Assertion  of,  see  Action  or  Suit,  54-63. 


RING. 

Liability  of  Sleeping  Car  Company  for  Loss 
of,  see  Carriers,  726,  733,  735. 

Chattel  Mortgage  on,  see  Chattel  Mortgage, 
9,  13. 

♦-•-• 

RIOT. 

Right  to  Drive  Away  Charivari  Party,  see 

Assault  and  Battery,  33. 
Liability  of  Rioter  for  Homicide,  see  Hoini- 

cide,  17. 
See  also  Mob3. 


RIOTOUS  ASSEMBLY, 

Merry  Makers  as,  see    Municipal    Corpora- 
tions, 448. 


RIPARIAN  RIGHTS. 


In  Bed  and  Shores  of  Public  or  Navigable 

Water,  see  Waters,  I.  c,  4. 
In  Streams  L'sed  for  Floatage,  see  Waters, 

I.  c,  2. 
As  between  Individuals,  see  Waters,  II.;  IV. 

§§  20-26. 


RISK. 

Of  Deposit  in  Bank,  see  Banks,  84. 

Of  Bank   in   Accepting  Check  in   Payment, 

see  Banks,  234. 
Insured  against,  see  Insurance,  VI.  b. 
Assumption  of,  on  Sale    of    Property,    see 

Sale,  112,  113. 
Assumption   of,   by   Employee,   see   Master 

and  Servant,  II.  b. 


RIVER. 

As   State  Boundarv,    see    Boundaries,    1-3; 
Courts,  30-37,  52,  53. 

As     Boundary     between     Individuals,     see 
Boundaries,  27-34,  44,  45,  55,  .56. 

Judicial  Notice  of,  see  Evidence,  50-52. 

Burden  of  Proof  as  to  Navigability,  see  Evi- 
dence, 211. 

Burden  of  Proving  Nature  of,  see  Evidence, 
234. 

Right  to  Ice  on,  see  Ice,  8. 

Riparian   Rights   in,  see  Waters. 

Navigability  of,  see  Waters,  I.  a. 

Right  in  Bed  and  Shore  of,  see  Waters,  I. 
c,  4. 

Editorial  Notes. 

Boundary    of    municipality     on     navigable 

stream.      23:  520. 
Jurisdiction   over   boundarv   river.     65:  953. 
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Jurisdiction  over  inland  rivers.     46:  276. 
As  state  boundaries.     15:  187. 
Effect  of  bounding  grant  on.    42:  .502. 
'Title  to  land  under  rivers.     42:  162. 


ROAD  MASTER. 


_Afl  Fellow  Servant,  see  Master  and  Serv- 
ant, 575-577. 


-♦-»♦- 


ROAD  OVERSEER. 

^Notice  of,  Imputed  to  Town,  see  Bridges,  23. 
-*—¥ 


filOADS. 


^8  Highways. 


-#-•-♦- 


ROADWAY. 

^Basement  of,  see  Easements,  34-36. 

<*--•■ •  . 

ROAD  WORK. 

Exemption    of   Railway    Employees    from, 

see  Constitutional  Law,  437. 
•"See  also  Highways,  209. 

' <)-»-• 


ROBBERY. 

Review  of  Juror's   Finding    of    Conspiracy 

for,  see  Appeal  aind  Error,  738. 
As  Affecting  Liability  on  Official  Bond,  see 

Bonds,  86. 
•Conspiracy  to  Rob,  see  Conspiracy,  18. 
Attempt  to  Commit,  «ee  Criminal  Law,  38, 

39. 
Punishment    for    Attempt    to    Commit,    see 

Criminal  Law,  224.  240. 
Former  Jeopardy  as  to,  see  Criminal  Law, 

168. 
Indictment  for,  see  Indictment,  etc.,  110. 

There  may  be  sufficient  force  to  consti- 
i;ute  robbery,  in  grabbirng  a  purse  from  one's 
Iiand  so  quickly  that  he  has  no  opportunity 
to  resist.  Jones  v.  Com.  112  Ky.  689,  66  S. 
"W.  633,  57:  432 

Editorial  Notes. 

§  I.  Generally. 

What  intoxication  will  excuse.     36:  469. 

Homicide   in  attemptiug    to    prevent.     67: 

534. 
Instigation  to  commit.     25:  343. 
-Cruel  and  unusual  punishment    for.   35:  577. 
Evidence  of  other  crimes  in  prosecution  for. 

62:  288,  318,  324. 
L.R.A.   Dig.— 163. 


Necessity  of  instruction   as  to  law  on  cir- 
cumstantial    evidence    on 
prosecution    for.     69:  293. 
§  2.  By  taking  from  one  person  property 

belonging  to  another. 
In  general.     67:  344. 
Taking  from  wife  or  servant.    67:  346. 
§  3.  What  force  sufficient  to  constitute. 
In  general.    57 :  432. 
Actual  force.     57 :  432. 
Snatching.     57 :  432. 

When  there  is  resistance.     57:  432. 
When  there  is  no  resistance.     57: 

433. 
When  property  is  attached  to  the 
person  so  as  to  afford  re- 
sistance.    57:  437. 
When  the  taking  is  without  knowledge 
of  the  person  robbed.    57: 
438. 
Constructive  force.    57:  430. 
In  general.    57 :  439. 

Demand  with    overwhelming    numbers 
or       demonstrations       of 
force.     57:  439. 
Threatening  to  charge  with  crimen  in- 

nominatum.  57:  440. 
Other  threats  of  prosecution.     57:  441. 
Force  used  to  obtain   property  under  color 
of  right  or  claim  of  own- 
ership.    57 :  443. 
Force  employed  as  a  means  of  escape  or  to 
prevent     a     recaption    of 
property     taken    without 
force.     57:    443. 
Decisions  under  special  statutes.    57:  445. 
Miscellaneous  cases.     57:  446. 


ROENTGEN  RAYS. 


Submitting  Person  to,  see    Discovery    and 

Inspection,  III. 
Application  of.  by  Physician,  see  Physicians 

and  Surgeons,  40,  41. 

Editorial  Notes. 
Photographs  by.    35:  815. 

♦-»♦ 


ROLL  CALL. 

On  Employment  of  Teacher,  see  Schools,  33. 

♦■•-♦ 

ROLLER  COASTER. 

Sufficiency  of  Evidence  as  to  Accident  on, 

see  Evidence,  2236. 
Negligence  as  to,  see  Negligence,  46. 


ROLLING  STOCK. 


Of  Railroad  Companv,  Levy  on,  see  Levy 
and  Seizure,  30-34. 
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ROMAN  CATHOLIC  CHURCH. 

Recognition  of   Parishes,   see  Religious  So- 
cieties, 8L 


ROOF. 

Discharge    of    Water    on    Adjoining    Land 

from,  see  Buildings,  41. 
Covenant  to  Repair,  see  Covenant,  9L 
Ejectment  for  Protection  of,  see  Ejectment, 

4,  5. 
Lease  of,  see  Landlord  and  Tenant,  71,  72. 


ROOMS. 

In  Building,  Grant  of,  see  Buildings,  43,  44. 
Homestead  in,  see  Homestead,  35. 


ROPE. 

Across  Highway  by  Order    of    Court,    see 
Highways,  265. 


ROUND  HOUSE. 


Lessor's  Liability  for  Nuisance  by  Use  of, 

see  Landlord  and  Tenant,  138. 
As  Nuisance,  see  Nuisances,  143. 


♦  •» 


ROUND  TRIP  TICKET. 
See  Carriers,  377-380,  385,  597-620. 

♦>» 

ROUTE. 

Rules  of  Carrier  as  to,  see  Carriers,  23. 

Right  to  Select,  see  Carriers.  16-18,  607, 
1006-1009. 

Passenger  Taking  Wrong  Route,  see  Car- 
riers, 366. 


RUBBER  STAMP. 


Negligence  of  Bank  Depositor  as  to,  see 
Banks,  146. 

Marking  Cross  on  Ballot  with,  see  Elec- 
tions, 173. 


RUGS. 

Ordinance  as  to   Dealing  in,   see   Municipal 
Corporations,  230. 


RULE  IN  SHELLEY'S  CASE. 

See   Real   Property,  L  b.;   HI.   §   3;   WUls^ 
III.  g,  3. 


RULES. 

Of  Association,    see    Associations;     Courts,^ 

218. 
Of    Benefit    Societies,    see    Benevolent    So- 
cieties, III. 
Of  Railroad  Relief  Association,  see  Courts,. 

223. 
Of  Partnership  Association,  see  Partnership^ 

146. 
Of  Savings  Bank,  see  Banks,  350-360;  369- 

374. 
Of  Clearing  House,  see  Banks,  .304. 
Of  Board  of  Trade,  see  Exchanges,  9. 
Of  Carriers,   see  Carriers,   II.  a,  2,  a;   IV. 

§  17;  Evidence,  2077;  Trial,  143-147. 
Of  Car  Service  Association,  see  Carriers,  965,, 

966,  970,  974. 
Of  County  Committee,  see  Elections,  325. 
Of  Court,   see  Constitutional   Law,  794. 
For  Admission  of  Attorneys,  see  Attorneys^ 

la,  2,  14. 
For   Operation  of  Ferry,  see  Ferry,  27. 
Of  Fire  Department,  see  Highways,  367. 
Of  Gas  Company,  see  Gas,   10,  16. 
Of  Insurance  Company,  see  Insurance,  189 — 

199. 
Of  Employer,  see  Master  and   Servant,  IL 

a,  2;    IL  b;    V.    §    15;    Trial,  404,  414,, 

415. 
As   to  Investigation  in  Case   of   Suspended 

Employee,  see  Master  and  Servant,  46, 
Of  Prize  Fights,  see  Evidence,  353. 
Of   Railroad,   see  Evidence,  960,   1805. 
Of  Street  Railway   Company  as  to   Speed,. 

see   Street   Railways,    109,    110. 
Of  Underwriters,  Evidence  of,  see  Evidence, 

811. 
Of  Water  Company,  see  Waters,  536. 
Parol  Proof  of  Substance  of,  see  Evidence,. 

805. 
As  to  Excluding  Newsboys   from  Elevator,. 

see  Evidence,    1905. 


RULES  OF  DECISION. 


See   Courts,   V. 


RULES   OF   PROPERTY. 

See  Courts,  476-478,  545. 


RULES  OF  THE  ROAD. 

See  Bicycles,  20-27;  Negligence,  II.  d;  230— 
233. 


RUMORS. 

As   Notice,   see   Notice,    17. 
♦-•-♦ 


RUNAWAY. 


HUMORS— SALE. 

RUNNING  AT  LARGE. 
See  Animals,  20,  21,  27-33,  I.  d. 
♦  * » 
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Presumption  of  Negligence  from,  see  Evi- 
dence, 548-551. 


RUST. 

Injury  to  Goods  by,  during  Shipment,  see 
Carriers,  898,  905. 


s 


SAFE. 

Exemption  of,  see  Exemptions,  43. 
Warranty  of,  see  Sale,  74. 


SAFE  DEPOSIT  COMPANY. 

As  Bailee,  see  Bailment,  39,  40. 
Garnishment  of,  see   Garnishment,   6. 
As  Trustee,  see  Trusts,  109. 


SAFETY. 

Editorial   Notes. 


Injunctions    by    municipality    against    nui- 
sance   affecting.     41:  322. 


SAFETY  FUND  ASSOCIATION. 

Insolvency  of,  see  Insurance,  76. 
Assessment   by,   see   Insurance,    1289,    1290, 

1305. 
See  also  Insurance,  628-630. 


SAFETY  GATES. 


In   Street,  see   Highways.   164. 

Railroad  Company's   Liability   for  Collision 

with,  see  Highways,  339. 
At  Railroad  Crossing,  see  Railroads,  II.  d, 

3,  c. 


Right  of  De  Facto  Officer  to,  see   Officers, 

226. 
Of  Pastor,  see  Religious  Societies,  48-56. 
Of  Teacher,  see  Schools,  II,  b. 


SALARY. 

Unearned,  Assignability  of.  see  Assignment, 

21-23. 
Of  Corporate  Officers,  see  Corporations,  IV. 

g,  3. 
Of  Public  Officers,  see  Officers,  II.  b. 


SALE. 

I.  What  Constitutes;  Validity;  Effect. 

a.  In  General. 

b.  Passing  of  Title;  Delivery. 

c.  Conditional    Sales. 

d.  Acceptance. 
II.  Warranty. 

a.  In  General. 

b.  By    Description. 

c.  Of  Quality  or  Fitness. 

d.  Effect    of  Inspection. 

in.  Rights  and  Remedies  of  Parties. 

a.  In  General. 

b.  Lien  for  Price;  Stoppage  in  Trans- 

itu. 

c.  Rescission. 

d.  Rights  of  Bona  Fide  Purchasers. 
rV.  Editorial  Notes. 

Seller's  Right  to  Dictate  Price,  see  Action 
or   Suit,   6. 

Lessee's  Right  to  Sell  Leased  Instrument, 
see  Bailment,  11. 

Estoppel  of  Lessor  to  Take  Back  Piano, 
see  Estoppel,  160. 

Question  for  Jury  as  to  Lessee's  Authority 
to  Sell  Leased  Instrument,  see  Trial, 
79. 

Mortgagor's  Power  of,  under  Chattel  Mort- 
gage, see  Chattel  Mortgage,  11.  d. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
284-289. 

Place  of,  see  Intoxicating  Liquors,  III,  g; 
License,    48. 

Government  Regulation  of,  see  Constitu- 
tional Law,  II.  b.  4.  d. 

Police  Regulations  of,  see  Constitutional 
Law,    II.   c.    4,   (1. 

Equal  Protection  as  to  Sale  of  Liquor,  see 
Constitutional   Law,   486-490. 

Construction  of  Contract  for,  see  Contracts, 
II.  d,  2,  b. 


2628 


SALE,  I.  a,  b. 


Oral  Agreement  by  Third  Person  to    Pay 

Purchase  Price,  see  Contracts,  I.  e,  2. 
Indefiniteness  of  Contract  of,  see  Contracts 

103,  109,  109a. 
Local  Custom  as  to,  see  Custom,  24. 
Damage    for    Breach    of    Contract    of,    see 

Damages,  III.  a,  4. 
Presumption   and   Burden   of   Proof   as    to 

Fraud  in,   see  Evidence,  367,  370,   371. 
Seller's  Liability   for  Injury  by  Defects  in 

Things  Sold,  see  Negligence,  I,  b,  2. 
Pleading  as  to,  see  Pleading,  43,  187,  304- 

307. 
For  Taxes,  see  Taxes,  III.  e. 
By  Bailee,  see   Bailment,  10. 
By  Corporation,  see  Corporations,  148-155. 
Authority  of  Factor  to  Make,  see  Factors, 

10-13. 
By  Trustee,  see  Trusts,  139-146,  160-165. 
Of  Notes,  see  Bills  and  Notes,  V. 
Of  Dead  Body,  see  Corpse,  9. 
Of  Goodwill,   see  Goodwill. 
Of  Infant's  Land,  see  Guardian  and  Ward, 

10-14. 
Of  Patent  or  Patented  Article,  see  Patents, 

IV.  a. 
Of  Pledged  Property,  see  Pledge  and  Collat- 
eral Security,  II.  b. 
Of  Public  Land,  see  Public  Lands,  I.  b. 
Of  Timber,  see  Public  Lands,   17;    Timber. 
Of    Part    of    Plank    Road,    see    Tolls    and 

Toll  Roads,  6. 
At  Auction,  see  Auction. 
Judicial   Sale,  see  Judicial  Sale. 
On  Foreclosure,  see  Mortgage,  VI.  g. 


L  What  Constitutes;  Validity;  Effect. 
I  a.  In  General. 

Distinction  between  Bailment  and  Sale,  see 

Bailment,  4,  6. 
Distinction  between  Deed  and  Bill  of  Sale, 

see  Deeds,  32. 
As  Distinguished  from  Lease,  see  Railroads, 

7. 
Requirements    of    Statute    of    Frauds,  "see 

Contracts,  I.  e,  1 ;  VIII.  §  20. 
Sale  as  Fraud  on  Creditors,  see  Fraudulent 

Conveyances. 
For  Editorial  Notes,  see  infra,  IV.  §  1. 

1.  A  contract  to  pay  the  whole  value  of 
a  chattel  before  the  title  passes  may  be  law- 
fully made.  White  v.  Solomon,  164  Mass. 
516,  42  N.  E.  104,  30:  537 

2.  A  potential  existence  is  sufficient  to 
make  personal  property  subject  to  sale. 
Wiant  V.  Hays,  38  W.  Va.  681,  18  S.  E. 
807,  23:  82 

3.  A  stipulation  in  a  contract  of  sale  that 
the  article  shall  bo  satisfactory,  without 
stating  to  whom,  means  that  it  shall  be 
satisfactorv  to  the  person  buying  it.  Camp- 
bell Printing  Press  Co.  v.  thorp,  36  Fed. 
414,  1 :  645 

4.  If  the  vendor  agrees  to  furnish  an  arti- 
cle that  shall  \ye  satisfactory  to  the  vendee, 
he  constitutes  the  latter  the  sole  arbiter 
of  his  own  satisfaction,   provided  that  any 


dissatisfaction   on   the   part  of  the  vendee 
must  be  real,  and  not  feigned.  Id. 

5.  A  paper  purporting  on  its  face  to  be  an 
absolute  bill  of  sale  transferring  property 
from  a  debtor  to  his  creditor,  in  considera- 
tion of  which  the  grantee  agrees  that  the 
existing  iadebtedness  of  the  grantor  to  him 
shall  be  canceled,  and  obligates  himself  to 
pay  the  claims  of  certain  preferred  creditors 
named,  and  in  which  there  is  no  trust  re- 
served, either  expressly,  impliedly,  or  sec- 
retly,— will  be  construed  as  a  sale,  and 
not  as  an  assignment.  Powell  v.  Kelly, 
82  Ga.  1,  9  S.  E.  278,  3:  139 

6.  A  contract  of  sale  transferring  the 
title  of  the  goods,  and  not  a  mere  agency, 
is  made  by  an  agreement  called,  "Special 
Selling  Factor  Appointment,"  under  which 
the  consignee  is  required  to  pay  for  the 
goods  within  sixty  days,  whether  sold  or 
not,  at  an  amount  fixed  in  advance,  with 
certain  allowances  foF  carting,  storing,  in- 
suring, and  selling  whether  the  goods  are 
carted,  stored,  insured,  or  sold,  or  not, 
without  requiring  the  consignee  to  make 
any  account  of  sales  or  to  keep  the  proceeds 
thereof  separate,  but  giving  him  all  the 
advantage  and  risk  of  the  advancement  or 
decline  of  prices.  Arbuckle  Bros.  v.  Kirk- 
patrick,  98  Tenn.  221,  39  S.  W.  3,      36:  285 

7.  A  contract  for  the  sale  of  grain 
en  route,  drafts  being  drawn  on  the  pur- 
chasers payable  upon  the  arrival  of  the 
grain,  is  an  executory  contract,  and  not 
a  present  bargain  and  sale.  National  New- 
ark Bkg.  Co.  V.  Delaware,  L.  &  W.  R.  Co. 
(N.  J.  Err.  &  App.)  70  N.  J.  L.  774,  58 
Atl.  311,  66:  595 

8.  Blacksmith  tools  used  in  operating  a 
farm,  and  a  wagon  and  buggy  thereon,  will 
pass  under  a  bill  of  sale  of  stock  and 
"farming  implements,"  "utensils,"  and 
"wagons"  of  the  vendor,  as  against  a  claim 
on  behalf  of  his  widow's  estate,  where  she 
allowed  possession  to  be  taken  of  them 
after  his  death,  under  the  bill  of  sale,  and 
the  evidence  shows  that  the  vendor  intend- 
ed to  include  all  his  personal  efl'ects  on  the 
farm.  Rovston  v.  McCulley  (Tenn.  Ch.) 
59  S.  W.  725,  52:899 

9.  A  naphtha  launch  is  not  an  appurte- 
nance of  a  yacht  with  which  it  has  been 
used  as  tender,  so  as  to  pass  by  a  sale  of 
the  yacht,  where  it  cannot  be  carried  by 
the  yacht,  and  does  not  accompany  it  on 
its  voyages.  Forrest  v.  Vanderbilt,  46  C. 
C.  A.  611,  107  Fed.  734,  52:  473 

b.  Passing  of  Title;   Delivery. 

In  Case  of  Conditional  Sale,  see  infra,  I.  c. 

Effect,  on  Negotiability,  of  Provisions 
against  Change  of  Title  till  Payment, 
see   Bills   and   Notes,   48,  49. 

Passing  of  Title  by  Transferring  Purchase 
Money  Note,  see  Bills  and   Notes,  183. 

Effect  of  Assigning  Bill  of  Lading,  see  Bills 
of  Lading.  2. 

Notice  of  Option  as  to  Delivery,  see  Con- 
tracts, 652. 

Delivery  of  Pledge,  see  Pledge  and  Collat* 
eral  Security,  3-11. 
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When  Title  to  Timber  Passes,  see  Timber, 

6. 
See  also  supra,  1,  6;   infra.  122,  140. 
For  Editorial  Notes,  see  infra,  IV.  §g  2,  3. 

10.  Delivery  of  personal  property,  in  or- 
der to  pass  title,  requires  an  acceptance, 
and  an  actual,  notorious,  and  unequivocal 
change  of  possession.  Herr  v.  Denver  Mill. 
&  M.  Co.  13  Colo.  406.  22  Pac.  770,     6:  641 

11.  A  sale  in  good  faith  of  property  in  the 
possession  of  a  revenue  officer  as  security 
for  the  duty  thereon  transfers  the  title  to 
the  vendee;  and  one  not  claimingias  a  cred- 
itor, but  as  owner,  cannot  object  that  there 
was  no  delivery,  nor  can  the  receiver  of 
the  vendor  do  so.  Xew  Haven  Wire  Co. 
Cases,  57   Conn.  352,   18  Atl.   266,       5:  300 

12.  A  contract  for  the  sale  of  a  certain 
number  of  "merchantable  brick"  which  are 
not  yet  segregated,  but  which  are  to  be 
taken  from  a  kiln  containing  a  larger  num- 
ber, some  of  which  are  unmerchantable,  does 
not  pass  the  title  although  the  purchase 
price  is  paid.  Anderson  v.  Crisp,  5  Wash. 
178.  31   Pac.   638,  18:  419 

13.  The  title  does  not  pass  on  an  option 
to  purchase  if  satisfactory,  until  the  option 
is  determined;  but  it  is  otherwise  in  case 
of  a  purchase  with  an  option  to  return  if 
not  satisfactorv.  Wind  v.  Her,  93  Iowa, 
316,  61  X.  W.  ioOl,  27:  219 

14.  The  vendor's  title  to  property  under  a 
contract  expressly  providing  that  delivery 
shall  be  made  at  a  certain  place  is  not  de- 
vested until  delivery  is  so  made.  A.  J.  Nei- 
meyer  Lumber  Co.  v.  Burlington  &  M.  R. 
R.  Co.  54  Neb.  321,  74  N.  W.  670,  40:  534 
Inspection. 

See  also  infra,  39,  40,  41,  47-50,  95-99,  121. 

15.  When  there  has  been  a  complete  de- 
livery, by  the  seller  to  the  buyer,  of  goods 
sold  under  contract  which  provides  that 
they  shall  be  thereafter  weighed  and  tested 
to  ascertain  the  price  to  be  paid,  at  a  rate 
specified,  the  title  will  pass  to  the  buyer 
before  such  weighing  and  testing,  if  it  ap- 
pears that  such  was  the  intention  of  the 
parties.  Farmers'  Phosphate  Co.  v.  Gill,  69 
Md.  537,  16  Atl.  214,  1:  767 

16.  The  reservation  of  the  right  to  in- 
spect goods  does  not  of  itself  indicate  that 
title  shall  not  pass  until  the  goods  are 
tested.  Wind  v.  Her,  93  Iowa,  316,  61  N. 
W.   1001,  27:  219 

17.  Title  does  not  pass  by  acceptance  of 
an  offer  to  sell  lumber  piled  at  the  mill, 
estimated  to  be  a  certain  amount,  at  speci- 
fied prices  per  ^M,  inspection  to  be  made  by 
a  designated  person,  who  is  to  be  paid 
equally  by  both  parties,  where  there  is  no 
change  in  its  possession  or  in  the  insur- 
ance, and  no  notice  given  to  the  mill  owner 
of  a  change  of  title,  and  no  payment  made 
except  as  to  a  small  quantity  which  is  se- 
lected and  shipped.  H.  M.  Tvler  Lumber 
Co.  V.  Charlton,  128  Mich.  299,  87  N.  W. 
268.  55:  301 
Delivery  to  carrier. 

Delivery    by    Carrier    to    Purchaser    before 

Payment,  see  Carriers.  822. 
See  also  Intoxicating  Liquors,  145-148. 
For  Editorial  Notes,  see  infra,  IV,  §  2. 


18.  The  delivery  of  goods  to  a  common 
carrier  to  be  forwarded  to  a  purchaser  who 
has  instructed  them  to  be  thus  delivered  is 
a  delivery  to  him,  and  passes  the  title  to 
him  subject  to  the  vendor's  right  of  stop- 
page in  transitu.  Ramsey  &  G.  Mfg.  Co. 
V.  Kelsea  (N.  J.  Err.  &  App.)  55  N.  J.  L. 
320,  26  Atl.  907,  22:  415 

19.  A  sale  of  intoxicating  liquor  to  be 
shipped  to  the  purchaser  C.  O.  D.  is  com- 
pleted when  the  liquor  is  delivered  to  the 
carrier.  State  v.  Cairns,  64  Kan.  782,  68 
Pac.  621,  58:  55 

20.  The  delivery  of  pronerty  by  a  vendor, 
under  a  contract  which  is  silent  as  to  the 
place  of  delivery,  to  a  carrier  for  transpor- 
tation, consigned  to  the  vendee,  devests  the 
vendor's  title,  and  the  title  of  the  pur-  ' 
chaser  attaches  from  the  moment  of  such 
delivery,  the  carrier  being  in  contemplation 
of  law  the  bailee  of  the  consignee.  A.  J. 
Neimeyer  Lumber  Co.  v.  Burlington  &  ]\L 
R.  R.  Co.  54  Neb.  321,  74  N.  W.  670,  40:  534 

21.  A  stipulation  for  payment  on  arrival, 
in  a  contract  for  the  purchase  of  a  specifie 
quantity  of  goods  to  be  shipped  to  the 
buyer,  will  not  of  itself  prevent  the  title 
from  passing,  or  make  either  payment  or 
arrival  a  condition  precedent  thereto,  where 
the  seller  has  segregated  and  appropriated 
to  the  contract  the  specified  quantity  of 
goods  by  delivering  them  to  a  vessel  desig- 
nated by  the  buyer,  or,  in  the  absence  of 
such  designation,  to  a  common  carrier. 
Farmers'  Phosphate  Co,  v.  Gill,  69  Md.  537, 
16  Atl.  214,  1:  767 

Bill  of  lading. 

22.  The  delivery  to  a  person  of  consular 
invoices  and  bills  of  lading  on  shipboard,  in 
his  name  or  to  his  order,  and  his  advance- 
ment by  acceptances  to  pay  for  the  goods, 
make  him  the  owner  and  give  him  sym- 
bolical possession.  New  Haven  Wire  Co. 
Cases,   57   Conn.   352,   18   Atl.  266,       5:  300 

23.  A  consignment  to  the  consignor's  or- 
der, where  the  bill  of  lading  with  draft  at- 
tached is  sent  to  a  bank  to  be  delivered 
when  the  draft  is  paid,  and  stipulates  that 
it  must  be  surrendered  in  order  to  obtain 
the  delivery  of  the  goods,  does  not  pasi 
title  to  them,  or  entitle  the  person  for 
whom  they  were  sent  to  their  delivery  by 
the  carrier  without  surrendering  the  bill  of 
lading,  although  the  bank  refuses  to  sur- 
render it  to  him,  or  accept  his  tender  of 
the  amount  of  the  draft.  Hopkins  v.  Cow- 
en,  90  Md.  152,  44  Atl.  1062,  47:  124 

24.  The  acceptance  of  a  draft  accom- 
panied by  a  bill  of  lading,  by  which  the 
property  was  consigned  to  the  order  of  the 
consignor  himself,  docs  not,  before  actually 
paying  the  draft  and  obtaining  possession 
of  the  bill  of  lading,  operate  to  transfer  the 
title  to  the  propertv.  Kentucky  Refining 
Co.  V.  Globe  Refining  Co.  104  Ky.  559.  47 
S.  W.  602,  42:  353 

25.  One  who  consigns  property  to  his 
own  order,  with  directions  to  notify  the 
purchaser  thereof,  and  sends  a  draft  with 
bill  of  lading  attached,  requiring  payment 
thereof  before   the   bill  of  lading  shall  be 
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delivered,  does  not  thereby  part  with  title 
to  the  property.  Id. 

26.  Title  to  grain  en  route  is  transferred 
to  a  bank  by  the  delivery  to  it  of  orders 
indorsed  bj'  the  consignee— directing  the  de- 
livery of  the  grain  to  various  purchasers 
or  the  consignee  or  his  order  on  presentation 
of  the  orders,  which  were  certified  by  the 
freight  agent  as  substitutes  for  the  bills 
of  lading,  which  had  been  surrendered  to 
him — and  attached  to  drafts  drawn  on  the 
purchasers,  upon  which  the  bank  advances 
monev  to  the  consignee.  National  Newark 
Bkg.  Co.  V.  Delawa.re,  L.  &  W.  R.  Ckj.  (N. 
J.  Err.  &  App.)  70  N.  J.  L.  774,  58  Atl. 
.311,  66:  595 

Sufficiency  of  delivery. 

Delivery  as  Affecting  Right  of  Stoppage  in 
Transitu,  see  infra,  150-157,  159. 

Effect  of  Chattel  Mortgagor  Retaining  Pos- 
session, see  Chattel  Mortgage,  II.  d. 

Effect  of  Chattel  Mortgagee  Taking  Pos- 
session, see  Chattel  Mortgage,  38-40. 

Necessity  and  Sufficiency  of  Change  of  Pos- 
session to  Validity  as  against  Creditors, 
see  Fraudulent  Conveyances,  45-48. 

On  Sale  by  Sample,  see  Contracts,  233,  234. 

Allegations  as  to  Deliverv,  see  Pleading, 
307. 

See  also  supra,  11;  infra,  44. 

For  Editorial  Notes,  see  infra,  IV.  §§  2,  3. 

27.  ^Vhere  the  article  is  uniform  in  bulk 
and  the  act  of  separation  throws  no  addi- 
tional burden  on  the  buyer,  a  tender  of 
too  much,  from  which  the  buyer  is  to  take 
the  proper  quantity,  is  a  good  delivery. 
Brownfield  v.  Johnson,  128  Pa.  254,  18  Atl. 
643,  6:  48 

28.  A  tender  of  400  hectolitres  of  nuts  to 
a  purchaser,  to  be  taken  from  a  ship's  hold 
containing  582  hectolitres  of  uniform  qual- 
ity, where  the  nuts  are  shipped  as  ordered 
except  as  to  additional  quantity,  which  is 
consigned  to  the  seller,  and  the  purchaser 
was  to  furnish  bags, — is  a  good  delivery; 
especially  where  it  was  common  to  ship 
small  orders  of  nuts  in  common  bulk  in 
this  manner.  Id. 

29.  Where  upon  a  bona  fide  sale  of  seed 
wheat  to  be  sown  on  the  land  of  the  pur- 
chaser, the  amount  of  wheat  specified  in  the 
seed-grain  note  or  contract  given  therefor 
was  contained  in  a  particular  bin  contain- 
ing a  larger  quantity,  all  of  the  same  qual- 
ity and  value,  out  of  which  it  was  agreed 
tlie  purchaser  was  then  and  there  entitled 
to  take  away  the  numl)er  of  bushels  pur- 
chased, the  sale  and  delivery  of  the  wheat 
at  the  date  of  the  note  was  sufficient  as 
between  the  maker  and  payee.  Weighing 
or  measuring  is  not  absolutely  essential  to 
a  completed  sale,  except  when  necessary  to 
define  the  subject-matter.  Nash  v.  Brew- 
ster. 30  Minn.' 5.30.  41  N.  W.  105,  2:409 
Place  or  time  of  delivery. 

See  also  supra.   14. 

For  P^ditorial   Notes,  see  infra.  IV.  §  3. 

30.  The  place  where   property   sold    is  to 
be    delivered    is    to    be    determined    by    tlio 
contract    between    the    vendor    and    vendee.  , 
A.   J.  Neimeyer  Lumber   Co.   v.    Burlington 


&   M.   R.    R.   Co.   54  Neb.   321,   74   N.    W. 
670.  40:  534 

31.  The  shipment  of  goods  under  a  con- 
tract for  sale  which  does  not  specify  any 
time  for  delivery  must  be  made  within  a 
reasonable  time.  Eppens,  S.  &  W.  Co.  v. 
Littlejohn,  164  N.  Y.  187,  58  N.  E.  19,  52:  811 

32.  A  vendee's  unde^rstanding  as  to  what 
will  constitute  r^a.!onable  time  for  delivery, 
when  contained  in  an  answer  to  a  request 
to  change  the  method  of  shipment,  which 
involves  the  question  of  time,  will  be  bind- 
ing on  the  vendor  if  no  response  is  made 
thereto.  Id. 

33.  Unreasonable  delay  in  the  shipment 
of  goods  is  not  disproved  or  excused  by  in- 
ability to  procure  the  same  at  an  earlier 
date,  where  this  results,  not  from  the  con- 
ditions and  circumstances  of  the  shipping 
facilities  themselves,  but  from  the  personal 
disadvantage  peculiar  to  the  vendor  aris- 
ing from  the  influence  of  rival  houses,  and 
the  consequent  prejudice  and  discrimina- 
tions against  itself  or  its  agent  on  the  part 
of  charterers.  Id. 

c.  Conditional  Sales. 

Effect,  on  N^otiability,  of  Provision 
against  Change  of  Title  till  Payment, 
see   Bills  and  Notes,  48,  49. 

Passing  of  Title  by  Transferring  Purchase 
Money  Note,  see   Bills  and  Notes,  183. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
300. 

See  also  supra,  1;  infra,  122-131. 

For  Editorial  Notes,  see  infra,  IV.  §§  4,  5. 

34.  A  contract  by  which  an  article  is 
left  with  a  person  for  a  certain  time,  for 
the  payment  of  certain  amounts  per  week, 
the  aggregate  of  which  for  the  time  equals 
the  price  of  the  article,  and  which  provides 
that  the  article  may  be  purchased  at  any 
time  by  paying  the  price,  upon  which  all 
rents  paid  shall  be  credited, — is  a  sale,  and 
not  a  lease.  Com.  v.  Harmel,  166  Pa.  89, 
30  Atl.  1036,  27:  388 

35.  A  sale  of  goods,  the  right,  title,  and 
interest  therein  to  remain  in  the  seller  un- 
til sold  by  the  purchaser,  is  not  void  as 
against  public  policy.  F.  J.  Dewes  Brew. 
Co.  v.  Merritt,  82  Mich.  198,  46  N.  W. 
379,  9:270 

36.  In  the  absence  of  fraud,  an  agreement 
for  a  conditional  sale  is  good  and  valid  as 
against  third  persons  and  as  to  the  parties 
to  the  transaction,  notwithstanding  the 
fact  that  the  delivery  is  accompanied  by 
a  permission  to  sell,  provided  the  sale  is 
to  be  made  of  the  goods  as  the  property  of 
the  vendor  and  the  proceeds  are  to  be  held 
in  trust  for  him.  New  Haven  Wire  Co. 
Cases,  57   Conn.  3.52.   18   Atl.  260,       5:  300 

37.  A  contract  of  purchase  and  sale  of 
goods  made  in  good  faith  is  legal,  although 
the  vendee  takes  title  merely  as  security, 
and  agrees  to  resell  upon  the  condition  that 
he  shall  be  paid  the  value  of  the  property 
and  any  other  amounts  due  him  from  the 
vendor.  Id. 

38.  When  property  sold  under  a  condi- 
tional   sale    is    a    structure    upon    the    real 
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•estate  of  the  vendor,  capable  in  its  nature 
of  being  made  a  fixture,  and  it  is  agreed 
between  the  parties  that  it  shall  not  be 
removed  until  paid  for,  thei'e  is  no  de- 
livery of  possession,  although  the  buyer,  as 
tenant  or  licensee  upon  the  land,  has  the 
use  of  such  property.  Webster  Lumber  Co. 
V.  Kevstone  Lumber  &  Min.  Co.  51  W.  Va. 
^45,  42  S.  E.   632,  66:  33 

39.  A  sale  of  goods,  the  right,  title,  and 
interest  therein  to  remain  in  the  seller  un- 
til sold  by  the  purchaser,  does  not  pass 
the  absolute  title  at  once  to  thfe»  purchaser, 
so  as  to  render  the  property  subject  to  levy 
and  sale  upon  an  execution  in  favor  of 
the  latter's  creditors,  at  least  where  the 
credit  was  not  given  because  of  the  goods 
Tieing  in  the  purchaser's  possession.  F.  J. 
Dewes  Brew.  Co.  v.  Merritt,  82  Mich.  198, 
46  X.  W.  379,  9:  270 

40.  On  a  conditional  sale  of  personalty  re- 
gaining title  until  payment,  the  title  does 
not  pass,  as  between  the  parties  themselves, 
"imtil  payment  of  the  purchase  money. 
Hineman'v.  Matthews,  138  Pa.  204,  20 
Atl.  843,  10:  233 

41.  On  the  passing  of  title  under  a  con- 
ditional sale  by  the  vendor's  election,  no 
lien  or  encumbrance  inures  to  his  benefit 
for  any  unpaid  portion  of  the  purchase 
money.  Crompton  v.  Beach,  62  Conn.  25,  25 
Atl.  446,  18:  187 

42.  There  can  be  no  contract  which  shall 
:give  to  one  party  all  the  benefits,  and  to 
the  other,  as  well  as  the  public,  all  the 
burdens  of  both  a  conditional  sale  and  a 
•chattel  mortgage.  Id. 
Recording. 

43.  A  conditional  sale  expressly  declaring 
that  the  title  does  not  pass  until  all  the 
purchase  price  is  paid  gives  the  vendor 
something  more  than  a  mere  lien,  and  is 
tiot  within  N.  M.  act  1889,  requiring  all 
chattel  mortgages  or  other  instruments 
''having  the  effect  of  a  mortgage  or  a  lien" 
to  be  recorded.  Maxwell  v.  Tufts,  8  N. 
M.  396,  45  Pac.  979,  33:  854 

44.  No  delivery  of  possession  of  a  rail- 
Toad  to  the  builders  was  made,  so  as  to 
require  the  recording  of  a  reservation  of 
"title  as  provided  by  W.  Va.  Code,  chap.  74, 
§  3,  in  case  of  conditional  sales,  where  the 
road  was  constructed  for  the  purpose  of 
logging  timber,  by  parties  who  had  con- 
"tracted  to  log  the  timber,  but  was  built 
from  materials  furnished  by  the  owner  of 
the  timber,  and  was  placed  on  his  land, 
with  a  verbal  agreement  that  it  was  to 
be  and  remain  his  property  until  paid  for 
by  the  builders,  when  a  bill  of  sale  was 
to  be  made  to  them,  which  agreement  was 
subsequently  reduced  to  writing,  although 
the  builders  had  the  use  of  the  road.  Web- 
ster Lumber  Co.  v.  Kevstone  Lumber  & 
Min.  Co.  51  W.  Va.  545,  42  S.  E.  632,  66:  33 

45.  The  requirement  that  notice  of  a  res- 
ervation of  title  to  goods  and  chattels  sold 
upon  condition  precedent  be  recorded  in  the 
clerk's  office  of  the  county  court  of  the 
county  where  the  property  is,  made  by  W. 
"Va.  Code,  chap.  74,  §  3,  does  not  apply  un- 


less possession  of  the  property  be  delivered 
to    the    buyer.  Id. 

46.  Failure  to  record  a  contract  of  con- 
ditional sale  reserving  title  to  a  machine 
which  becomes  a  fixture  in  a  manufactur- 
ing plant  will  make  it  of  no  effect  as 
against  a  subsequent  bona  fide  mortgage 
of  the  whole  plant,  under  a  statute  mak- 
ing conditional  sales  of  property  placed  in 
possession  of  the  buyer  void  as  against  sub- 
sequent mortgages  in  good  faith,  unless  the 
contract  is  recorded.  Schmaltz  v.  York 
Mfg.  Co.  204  Pa.  1,  53  Atl.  522,         59:  907 

d.  Acceptance. 

See   also    supra,    10;    infra,    105,    110,    111, 

118,  179,  180. 
For  Editorial  Notes,  see  infra,  IV.  §§  2,  4. 

47.  Acceptance,  after  inspection  or  fair 
opportunity  to  inspect  it,  of  wheat  fur- 
nished under  a  contract  for  wheat  of  a  cer- 
tain grade,  precludes  the  buyer  from  deny- 
ing that  the  contract  was  satisfied.  Jones 
V.  McEwan,  91  Ky.  373,  16  S.  W.  81,  12:  399 

48.  An  acceptance  by  a  vendee  of  personal 
property  manufactured  under  an  executory 
contract  of  sale,  after  a  full  and  fair  op- 
portunity of  inspection,  in  the  absence  of 
fraud,  estops  him  from  thereafter  raising 
any  objection  as  to  visible  defects  and  im- 
perfections, whether  discovered  or  not,  un- 
less such  delivery  and  acceptance  is  ac- 
companied by  some  warranty  of  quality 
manifestly  intended  to  survive  acceptance. 
Studer  v.  Bleistein,  115  N.  Y.  316,  22  N. 
E.  243,  5:  702 

49.  Receiving  and  using  goods  after  op- 
portunity to  ascertain  whether  they  con- 
form to  the  description  in  the  contract,  or 
not,  constitutes  an  acceptance  which  cuts 
off  all  right  to  recover  for  defects  in  them, 
unless  there  was  a  warranty.  Talbot  Pav- 
ing Co.  V.  Gorman,  103  Mich.  403,  61  N. 
W.  655,  27 :  96 

50.  Mere  receipt  of  unbroken  packages  of 
goods  bought  by  sample,  without  oppor- 
tunity to  determine  whether  or  not  they 
correspond  with  the  samples,  is  not  a  suffi- 
cient acceptance  to  pass  the  title.  Schloss 
V.  Feltus,  96  IVIich.  619,  55  N.  W.  1010, 
103  Mich.  525,  61  N.  W.  797,  36:  161 

51.  Acceptance  of  merchandise  under  an 
executory  contract  of  sale  warranting  it  to 
be  of  a  certain  quality  does  not  necessarily 
terminate  the  obligation  of  the  vendor,  but 
it  is  evidence  of  complete  performance  or 
of  waiver,  the  conclusiveness  of  which  is 
to  be  determined  from  all  the  circumstances 
of  the  case.  Morse  v.  Moore,  83  Me.  473, 
22  Atl.  362,  13:  224 

52.  One  who  keeps  an  article  purchased 
by  him  on  condition  that  it  shall  be  satis- 
factory cannot  recoup  damages  in  an  ac- 
tion for  the  purchase  price,  by  reason  of  its 
failure  to  work  as  it  ought,  but  is  bound 
to  pav  the  full  price.  Campbell  Printing 
Press 'Co.  v.  Thorp,  36  Fed.  414,         1:  645 
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II.  Warranty, 
a.  In  General. 

For  Editorial  Notes,  see  infra,  IV.  §§  6-8,  12. 

Express. 

Effect  of  Knowledge  of  Warranty  on  Rights 
of  Transferee  of  Purchase  Money 
Notes,   see   Bills  and   Notes,  2.37. 

Damages  for  Breach,  see  Damages,  III.  a, 
4,   c. 

Parol  Evidence  as  to,  see  Evidence,  1107- 
1109. 

Allegation  as  to  Falsity  of,  see  Pleading, 
278. 

By  Agent,  see  Principal  and  Agent,  68. 

Set-Off  for  Breach  of,  in  Action  for  Pur- 
chase Price,  see  Set-Off  and  Counter- 
claim,  15,  16. 

Question   for  Court  as   to,   see   Trial,  241. 

See   also   infra,   69,   70,    161. 

For  Editorial  Notes,  see  infra,  TV.  §§  6,  12. 

53.  Representations  privately  made  in 
regard  to  property  which  has  been  adver- 
tised for  sale  at  public  auction  may  be- 
come the  foundation  of  an  action  for  breach 
of  warranty  in  favor  of  one  who,  in  re- 
liance on  them,  bids  in  the  property.  Cross- 
man   V.   Johnson,   63  Vt.   333,   22   Atl.   608, 

13:  678 

54.  A  verbal  warranty  of  horses  on  a  day 
when  the  price  was  fixed,  but  prior  to  the 
actual  purchase,  when  a  written  bill  of  sale 
was  made,  mav  be  binding  on  the  seller. 
Hobart  v.  Young,  63  Vt.  363,  21   Atl.   612, 

12:  693 

55.  A  warranty  that  certain  wheat  pur- 
chased after  inspection  was  spring  wheat  is 
not  made  where  the  seller  said  that  he  did 
not  know  what  kind  it  was,  but  agreed  to 
write  and  find  out,  if  he  could  do  so,  and, 
when  subsequently  asked  if  he  had  got  an 
answer  said,  "We  have.  It  is  spring 
wheat."  Kircher  v.  Conrad,  9  Mont.  191, 
23  Pac.  74,  7:  471 

56.  There  is  no  warranty  that  a  horse 
will  not  take  fright  at  a  trolley  car,  by 
representing  it  to  be  sound  and  kind  in 
single  and  double  harness.  Meyer  v.  Kraut- 
er  (N,  J.  Err  &  App.)  56  N.  J.  L.  696,  29 
Atl.   426,  24:  575 

57.  A  warranty  as  to  the  speed  capacity 
of  an  emery  wheel,  contained  in  a  card 
placed  by  the  manufacturers  on  the  face 
of  the  wheel,  will  not  be  held  to  be  adopted 
by  wholesale  and  retail  dealers  because  left 
on  the  wheel  on  a  resale  of  the  same  by 
them.  Pemberton  v.  Dean,  88  Minn.  60,  92 
N.  W.  478,  60:  311 

58.  A  gratuitous  warranty  of  an  article, 
made  by  the  vendor  on  repairing  it  after 
it  had  broken,  when  he  was  not  obliged  to 
repair  it  or  take  it  back,  is  not  binding. 
White   v.   Oakes,   88  Me.   367,   34  Atl.    175. 

32:  592 

59.  When  an  agreement  is  entered  into 
between  a  mortgagor  of  chattels  and  the 
mortgagee,  that  the  former  may  sell  the 
property  for  the  purpose  of  applying  the 
proceeds  in  payment  of  the  mortgaoe  debt, 
the   mortgagor  is  constituted   the  agent  of 


the  mortgagee;  and  if,  in  a  proper  case,  h& 
represents  or  warrants  the  quality  or  con- 
dition of  the  property  sold,  the  mortgagee 
is  bound  by  such  representations  and  war- 
ranty. National  Citizens'  Bank  v.  Ertz,. 
83  Minn.  12,  85  ]>;.  W.   821,  53:  174- 

Implied. 

Implied  by  Description,  see  infra,  II.  b. 
Of  Quality  of  Fitness,  see  infra,  II.  c. 
Effect  of  Inspection,  see  infra,  99. 
Of   Genuineness    of   Signature    to   Note   oi* 
Sale   Thereof,  see  Bills   and   Notes,  99, 
As  to  Safety  of  Horse,  see  Fraud  and  De- 
ceit,   22. 
As  to  Quality  of  Water,  sv^e  Waters,  547. 
Burden  of  Proof  as   to,   ste   Evidence,  226.- 
Recovery   on   Implied    Warranty   under   Al- 
legation    of     Express     Warranty,     see- 
Pleading,  93. 
See  also  infra,  100. 
For  Editorial  Notes,  see  infra,  IV.  §§  6-9. 

60.  Facts  which  constituted  conditions- 
precedent  become  warranties  after  a  sale- 
becomes  in  part  executed  or  consummated. 
Morse  v.  Union  Stock  Yards,  21  Or.  289^ 
28  Pac.  2,  14:  157 

61.  There  is  an  implied  warranty  of  good 
title  upon  a  sale  of  personal  property  by 
one  in  possession.  Jarrett  v.  Goodnow,  39* 
W.  Va.  602,  20  S.  E.  575,  32:  321 

62.  A  warranty  not  expressed  in  or  im- 
plied from  the  terms  used  in  a  contract  can- 
not be  added  by  implication  of  law  or  parol 
proof.  Rollins  Engine  Co.  v.  Eastern  Forge- 
Co.  73  N.  H.   92,  59  Atl.  382,  68:  441 

b.  By  Description. 

Effect   of   Inspection,   see   infra,   96,   97. 

See   also  infra,   81. 

For  Editorial  Notes,  see  infra,  IV.  §  Ty^. 

63.  A  sale  of  goods  by  a  particular  de- 
scription imports  a  warranty  that  the- 
goods  are  of  that  description.  Gould  v. 
Stein,  149  Mass.  570,  23  N.  E.  47,  5:  213; 
Morse  v.  Union  Stock  Yards  Co.  21  Or. 
289.  28  Pac.  2,  14:  ISr 

64.  Where  goods  are  described  ,as  of  a 
certain  quality,  which  is  well  known  in  the- 
market  as  indicating  goods  of  a  distinct,, 
though  not  absolutely  uniform,  grade  or 
standard,  the  description  imports  a  war- 
ranty that  the  goods  are  of  that  grade  or- 
standard.  Gould  v.  Stein,  149  Mass.  570,. 
23  N.  E.  47,  5:  21* 

65.  Where,  in  the  contract  of  sale,  the 
words  of  description  of  the  gomls  were  "as- 
per  samples"  and  "of  second  quality,"  the 
goods  must  be  of  the  second  quality,  and 
also  equal  to  the  samples.  If  they  fail- 
in  either  particular,  it  is  of  no  consequence 
that  they  conform  to  the  other  particular; 
and  if  the  goods  are  not  of  the  second 
quality,  the  warranty  is  broken,  whether  or 
riot  they  are  equal   to  the  samples.         Id. 

66.  A  sample  of  granite  sent  by  a  seller  ta 
buyer  does  not  become  a  part  of  a  subse- 
quent contract  for  a  monument  ordered  to- 
be  of  "first  quality  white  Westerly  gran- 
ite," free  from  imperfections,  and  first  class- 
in  everv  respect.  Weston  v.  Barnicoat,  175- 
Mass.  454,  56  N.  E.  619,  49:  612: 
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67.  On  an  order  for  2  carloads  of  "beef 
cattle,"  when  the  dealer  accepts  it  and 
selects  and  shij)s  the  cattle  without  in- 
spection by  the  buyer,  there  is  an  implied 
warranty  that  the  cattle  correspond  to  the 
description.  Morse  v.  Union  Stock  Yards, 
21  Or.  289,  28  Pac.  2,  14:  157 

68.  A  contract  to  deliver  ice  of  a  certain 
described  quality  and  thickness  is  an  ex- 
press warranty  that  tlie  ice  when  delivered 
shall  be  of  such  quality  and  thickness. 
Morse   v.   Moore,   83  Me.  473,  22   Atl.   362, 

\       13:  224 

69.  A  statement  that  a  horse  is  kind, 
sound,  and  gentle,  does  not  amount  to  a 
warrant.  Holmes  v.  Tyson,  147  Pa.  305. 
23  Atl.  564,  15:  209 

70.  An  express  warranty  of  soundness  is 
made  by  a  bill  of  sale  of  horses,  which  de- 
scribes them  as  "sound  and  kind."  especially 
where  the  buyer  had  not  the  peculiar  means 
which  the  seller  possessed  of  knowing  the 
facts.  Hobart  v.  Young,  63  Vt.  363,  21 
Atl.  612,  12:  693 

71.  A  contract  for  paving  stone  accord- 
ing to  certain  specifications  does  not  imply 
anv  warranty.  Talbot  Paving  Co.  v.  (lor- 
man,  103  Mich.  403,  61  N.  W.  655,      27 :  96 

c.  Of  Quality  or  Fitness. 

Warranty  as  to,  by  Description,  see  supra, 

II.  b. 
See  also  supra,  54.  57:  infra,  105,  110-116. 
For  Editorial  Notes,   see  infra,  IV.  §  7. 

72.  If  an  order  be  given  to  a  manufactur- 
er or  dealer  for  a  specific  article  of  a  known 
and  recognized  kind  and  description,  and  if 
the  defined  and  described  thing  be  actually 
supplied,  there  is  no  implied  warranty  that 
it  will  answer  the  purpose  for  wliich  it  is 
intended  to  be  used;  the  only  implied  war- 
ranty or  condition  is  that  it  will  conform 
to  the  description  and  be  of  good  work- 
manship and  materials,  (loulds  v.  Brophy, 
42   Minn.    109,  43   X.  W.   834,  6:  392 

73.  There  is  no  implied  warranty  of  the 
safety  of  a  folding  bed  by  a  dealer  who  did 
not  manufacture  it  and  did  not  know  that 
it  wa.s  dangerous,  when  the  sale  is  made 
in  writing  with  full  opportunity  of  inspec- 
tion of  its  mechanism  by  the  purchaser  as 
well  as  by  the  vendor.  White  v.  Oakes.  88 
Me.  367,  34  Atl.   175,  32:  592 

74.  The  words  "fireproof  safe,"  in  an  or- 
der by  a  purchaser,  do  not  imply  a  war- 
ranty of  the  quality  of  the  safe,  or  that 
it  will  protect  its  contents  from  fire  for  any 
definite  period  or  under  any  given  circum- 
stances. Diebold  Safe  &  L.  Co.  v.  Huston, 
55  Kan.  104,  39  Pac.  1035,  28:  53 

75.  Xo  warranty  that  shoes  and  gatherers 
of  tobacco-planting  machines  will  scour  in 
the  ordinary  soil  of  the  locality  is  implied 
in  a  contract  to  manufacture  the  machines 
and  make  the  shoes  and  gatherers  of  steel. 
,1.  Thompson  Mfg.  Co.  v.  Gunderson.  106 
Wis.  449,  82  X.  W.  299,  49:  859 

76.  Xo  implied  warranty  of  the  fitness 
of  an  article  for  a  particular  purpose  arises 
out  of  a  contract  to  make  or  supply  a  de- 


scribed and  definite  article,  although  thfr 
seller  knows  that  the  purchaser  is  pur- 
chasing it  to  accomplish  the  specific  pur- 
pose, because  the  essence  of  the  contract  is 
the  delivery  of  the  specific  article,  and  not 
the  accomplishment  of  the  purpose.  Davis- 
Calyx  Drill  Co.  y.  Mallory,  69  C.  C.  A. 
662.    137    Fed.    332,  69:  973 

77.  There  is  no  implied  warranty  that  a 
drill  and  its  macliinery  are  suitable  to  bore 
holes  through  a  particular  strata  of  land,^ 
where  a  contract  in  writing,  containing  no- 
reference  to  a  warranty,  is  made  with  a 
manufacturer  to  buy  one  class  F3  drill  made 
by  the  latter  and  described  in  his  cata- 
logue, and  certain  other  specific  machinery 
and  tools,  for  an  agreed  price,  although 
before  the  contract  is  made  the  purchaser 
informs  the  seller  that  he  wants  the  drill 
and  machinery  to  bore  holes  through  cer- 
tain described  strata  of  land,  and  the  manu- 
facturer assures  him  that  its  class  F3  drill 
will  do  this  work  as  rapidly  and  econom- 
ically as  a  diamond  drill.  Id^ 

78.  Xo  warranty  that  the  article  will  be 
suitable  for  the  intended  use  can  be  im- 
plied where  an  express  contract  is  made  to 
forge  a  steel  piston  rod  of  specified  dimen- 
sions, without  stating  that  it  is  intended 
for  any  particular  use.  Rollins  Engine  Co. 
y.  Eastern  Forge  Co.  73  N.  H.  92,  59  AtL 
382,  68:  441 

79.  An  implied  warranty  that  an  article 
will  be  fit  for  a  particular  purpose  may  be 
inferred  from  a  contract  to  make  or  fur- 
nish it  to  accomplish  that  specific  purpose,, 
because  the  accomplishment  of  the  pur- 
pose is  the  essence  of  the  contract.  D.ivis 
Calyx  Drill  Co.  v.  Mallory,  69  C.  C.  A.  662, 
137   Fed.  332,  69:  97* 

80.  An  implied  warranty  of  the  fitnesa 
of  a  machine  to  do  a  particular  work  does- 
not  include  a  warranty  that  it  will  do  the 
work  as  rabidly  or  economically  as  some 
other  specified  machine;  such  a  covenant 
can  be  introduced  by  express  contract  onlv» 

Id. 

81.  There  is  an  implied  warranty  on  & 
sale  of  goods  or  chattels  by  description,, 
when  the  buyer  has  not  inspected  them, 
that  they  sliall  be  fit  for  the  purpose  to 
which  they  are  to  be  applied,  when  that 
purpose  is  known  to  the  vendor.  Morse  v. 
Union  Stock  Yards,  21   Or.  289.  28  Pac.  2, 

14:  157 

82.  When  a  dealer  undertakes  to  supply 
goods  or  cliattels  in  which  he  deals,  that 
are  to  be  applied  to  a  particular  purpose, 
and  the  buyer  necessarily  trusts  to  the 
dealer's  judgment,  there  is  an  implied  war- 
ranty that  they  shall  be  reasonably  fit 
for  the  purpose  for  which  they  are  intended. 

Id. 
Seed. 
See  also  supra,  55. 

83.  There  is  an  implied  warranty  that 
seed  purchased  with  the  express  under- 
standing that  it  was  to  be  sown  for  the 
jjiirpose  of  raising  a  crop  is  suitable  for 
that  purpose.  Shaw  v.  Smith,  45  Kan.  .S.34, 
25  Pac.  886.  11:  681 

84.  One  who  purchases  wheat  for  seed  is 
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subject  to  the  rule  of  caveat  emptor,  and 
representations  on  the  part  of  the  seller 
as  to  the  kind  or  quality  of  the  grain,  which 
do  not  amount  to  an  express  warranty,  will 
not  render  him  liable  to  an  action  for  dam- 
ages on  the  part  of  the  buyer,  although  the 
grain  proves  to  be  different  from  what  it 
is  represented  to  be.  Kircher  v.  Conrad,  9 
Mont.  191,  23  Pac.  74,  7:  471 

85.  One  who  fills  an  order  for  a  particu- 
lar brand  of  seed  by  supplying  the  kind 
■ordered  does  not  impliedly  warrant  that  it 
is  reasonably  fit  for  the  purpose  to  which 
it  is  to  be  applied.  Gardner  v.  Winter, 
117  Ky.  382,  78  S.  W.  143,  63:  647 

86.  In  an  action  to  recover  damages  for 
failure  to  furnish  a  brand  of  seed  ordered, 
plaintiff  may  rely,  both  upon  a  special  war- 
lanty  that  the  seed  delivered  was  that  or- 
dered, and  upon  an  implied  warranty  aris- 
ing from  a  representation  that  it  was  such, 
and  will  not  be  required  to  elect  between 
the  two.  Id. 
Fitness  for  breeding. 

87.  No  implied  warranty  of  competency 
or  fitness  for  breeding  purposes  is  made  by 
stock  breeders  on  the  sale  of  a  bull,  al- 
though a  full  price  is  paid  and  the  sellers 
know  that  he  is  bouglit  for  breeding  pur- 
poses, where  there  is  no  fraud  or  misrepre- 
sentation, and  both  parties  are  alike  desti- 
tute of  knowledge  or  the  means  of  form- 
ing an  intelligent  judgment  as  to  the  fit- 
ness or  capacity  of  the  animal  for  that 
purpose.  McQuaid  v.  Ross,  85  Wis.  492, 
55  X.  W.  705,  22:  187 
Insurance  register. 

88.  In  the  sale  of  a  fire-insurance  ex- 
piration register,  which,  without  the  knowl- 
edge or  consent  of  the  vendor,  had  been  se- 
cretly inspected  and  partially  copied  by 
third  persons,  made  without  any  repre- 
sentation as  to  the  character  or  quality  of 
the  register  with  reference  to  the  privacy  of 
the  information  imparted  by  it,  and  with- 
out any  express  warranty  that  it  consti- 
tuted an  exclusive  record  of  the  matter  it 
contained,  the  rule  of  caveat  emptor  applies. 
Kinkel  v.  Winne,  67  Kan.  100,  72  Pac. 
548,  62:  596 
Merchantable  article. 

See  also  supra,  12;   infra,  116,   163. 

89.  A  merchantable  article  is  called  for 
by  a  commercial  contract  for  the  purchase 
of  a  cargo  of  ice  to  be  shipped  to  the  pur- 
chaser. ^Nlurchie  v.  Cornell,  155  Mass.  60, 
20    X.   E.  207,  14:  492 

90.  There  is  an  implied  warranty  on  a 
Bale  of  felt  cloth  knowing  that  it  is  to  be 
used  in  making  ulsters,  that  the  cloth  is 
mercliantable  and  free  from  any  latent  de- 
fect which  would  make  it  unfit  for  the  pur- 
pose intended.  Bierman  v.  City  Mills  Co. 
151   X.  Y.  482,  45  X.   E.  8.")G,  37:  799 

91.  An  implied  warranty  by  a  trust  com- 
pany, that  stock  oll'ered  by  it  for  sale  un- 
der an  arrangement  for  the  marketing  of 
the  stock  of  an  English  corporation  was 
marketable  and  free  from  lien,  arose  from 
the  sale  thereof  and  the  giving  of  a  certifi- 
■cate  to  the  purchaser  by  such  company 
acting  as  agent  for  the  transfer  of  certifi- 


cates for  an  undisclosed  principal,  upon  thft 
surrender  of  which  shares  and  a  deed  of 
transfer  held  by  it  in  trust  were  deliverable, 
where  it  knew,  but  such  purchaser  did  not, 
that  the  shades  in  its  possession  were  is- 
sued by  the  corporation  subject  in  express 
terms  to  its  articles  of  association  and 
regulations,  and  the  deed  of  transfer  was 
likewise  subject  to  the  several  conditions  on 
which  the  transferrer  held  the  shares  im- 
mediately before  the  execution  thereof,  and 
that  it  also  contained  a  covenant  on  the 
part  of  the  transferee  "to  accept  and  take 
the  said  shares  subject  to  the  conditions 
aforesaid,"  since  its  position  and  superior 
knowledge  put  it  upon  inquiry,  and  the 
law  charged  it  with  the  knowledge,  which 
proper  inquiry  would  have  disclosed,  that 
the  stock  was,  under  the  articles  of  asso- 
ciation, subject  to  a  lien  in  favor  of  the 
corporation  for  money  owing  by  the  trans- 
ferrer, rendering  it  of  no  value.  McClure  v. 
Central  Trust  Co.  165  N,  Y.  108,  58  N. 
E.  777,  53:  153 

92.  On  a  sale  of  goods  by  sample,  by  one 
who  is  also  the  manufacturer,  there  is  an 
implied  warranty  on  his  part  that  they  are 
free  from  any  latent  defects  that  cannot 
be  discovered  upon  ordinary  examination  of 
the  sample.  Xixa  Canning  Co.  v.  Lehmann- 
Higginson  Grocer  Co.  70  Kan.  664,  79  Pac. 
141,  70:653 

93.  Where  one  sells  to  a  merchant  canned 
apples  of  his  own  packing,  the  sale  being 
made  by  sample,  and  by  reason  of  a  de- 
fect due  to  the  method  employed  in  their 
preparation,  which  cannot  be  discovered  up- 
on an  inspection  of  the  opened  sample  cans, 
the  goods  sold  become  worthless  before  they 
can  be  resold  in  the  ordinary  course  of 
trade,  the  seller  is  liable  to  the  buyer  for 
a  breach  of  an  implied  warranty  against 
such  defeat.  Id. 

94.  One  engaged  in  putting  up  apples  in 
cans  for  sale  is  a  manufacturer  within  the 
meaning  of  the  rule  that  a  manufacturer 
who  sells  goods  by  sample  impliedly  war- 
rants that  they  are  free  from  any  latent 
defect  that  cannot  be  discovered  by  an 
ordinary  examination  of  the  sample.       Id. 

d.  Effect  of  Inspection. 

See  also  supra,  47-50,   88;   infra,   109,  118, 

121. 
For  Editorial  Xotes,  see  infra,   IV.   §   7. 

95.  The  fact  that  the  purchaser  had  an 
opportunity  to  examine  the  goods,  and  ac- 
tually made  such  examination  as  he  wished, 
will  not  necessarily  do  away  with  the  effect 
of  the  warranty.  He  is  not  bound  to  exer- 
cise his  skill,  having  a  warranty,  but  may 
rely  on  that.  Gould  v.  Stein,  149  Mass. 
570,  23  X.  E.  47,  5:  213 

96.  An  inspection  by  the  purchaser  does 
n(jt  relieve  the  seller  of  a  specific  kind  of 
materials  from  the  obligation  to  furnish  ar- 
ticles of  the  description  si)ecified,  where  the 
minds  of  the  parties  have  not  concurred  in 
substituting  nn  inspection  for  the  descrip- 
tion. Columbian  Iron  Works  &  D.  D.  Co. 
V.  Douglas,  84  Md.  44,  34  Atl.  1118,  33:  103 
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97.  In  the  sale  of  goods  by  words  of  de- 
scription which  compreliend  quality  as  well 
as  variety,  the  descriptive  words  may  oe 
trusted  by  the  purcliaser  as  a  warranty  of 
both,  and  though  inspection  by  him  before 
acceptance  will  exclude  from  the  warranty 
all  patent  defects,  it  will  have  no  influence 
on  those  which  are  latent.  Miller  v.  Moore, 
83   Ga.   C84,   10    S.   E.   360,  6:  374 

98.  Defects  not  discovered  by  the  inspec- 
tion actually  made,  and  not  discoverable  by 
such  as  ought  to  have  been  made,  are 
properly  classed  as  latent.  Wence  corn, 
musty  and  "blue-eyed."  packed  in  bulk  be- 
aieath  sound  corn,  is  a  latent  defect  in  the 
■whole  lot  as  a  carload,  delivery  and  accept- 
ance being  made  without  breaking  bulk  or 
unloading  the   car.  Id. 

99.  The  exhibition  of  a  sample  is  of  no 
greater  effect  than  the  giving  of  an  oppor- 
tunity to  inspect  the  goods  in  bulk.  Not- 
withstanding the  sample  or  the  inspection, 
it  is  an  implied  term  of  the  contract  that 
the  goods  shall  reasonably  answer  the  de- 
scription given,  in  its  commercial  sense. 
Could  V.  Stein,  149  Mass.  570,  23  N.  E. 
47,  5:  213 

in.  Rights  and  Remedies  of  Parties, 
a.  In  General. 

Xioss  of  Property  as  Defense  to  Purchase 
Money  Note,  see  Bills  and  Notes,  295. 

Liability  of  One  Taking  Bill  of  Lading  with 
Draft  Attached,  see  Bills  of  Lading, 
4-8. 

Sale  for  Immoral  Purpose  as  Affecting 
Rights  of   Seller,  see  Contracts,  640. 

Xaability  for  Failure  to  Accept,  see  Con- 
tracts, 826. 

Damages  for  Failure  to  Complete  Contract, 
see  Damages,  III.  a,  4. 

Measure  of  Damages  for  Fraud  of  Pur- 
chaser, see  Damages,  265. 

Election  of  Remedy  for  Sale  Induced  by 
Fraud,  see  Election  of  Remedies,  50. 

Equitable  Jurisdiction  in  Case  of  Fraud,  see 
Equity,  40. 

Burden  of  Proving  Agreement  to  Pay,  see 
Evidence,  649. 

Evidence  of  Unreasonable  Delay  in  Ship- 
ment, see  Evidence,  937. 

Seller's  Liability  for  Injury  Due  to  Defects 
in  Articles  Sold,  see  Negligence,  I.  b,  2. 

Right  of  Seller's  Creditors  to  Sue  for  Pur- 
chase Price,  see  Parties,  55. 

Payment  by  Third  Person  Preventing  Re- 
covery of  Purchase  Price,  see  Payment, 
25. 

Allegations  as  to  Nonpayment,  see  Plead- 
ing, 304,  306. 

Set-Off  in  Action  for  Purchase  Price,  see 
Set-Off   and   Counterclaim,    15,    16,    17. 

"See  also  supra.  52. 

Eor  Editorial  Notes,  see  infra,  IV.  §§  5,  6, 
8-11. 

Right  of  action. 

For  Editorial  Notes,  see  infra,  TV.  §   12. 

100.  An  action  for  breach  of  the  implied 
^varranty  of  title  on  the  sale  of  personal 


property  is  not  premature,  when  the  prop- 
erty has  been  taken  by  a  third  person  in 
an  action  which  is  not  yet  ended,  to  en- 
force a  chattel  mortgage  which  was  out- 
standing at  the  time  of  the  sale.  Hodges 
v.  Wilkinson,    111    N.   C.   56,   15  S.   E.  941, 

17:  545 

101.  The  difference  in  value  between  the 
price  paid  for  an  article  and  the  market 
value  of  a  substituted  article  subsequently 
delivered  can  be  sued  for  and  recovered 
back.  Columbian  Iron  Works  &  D.  D.  Co. 
V.  Douglas,  84  Md.  44,  34  Atl.  1118,  33:  103 

102.  When  time  is  made  of  the  essence 
of  a  contract  for  the  shipment  of  oranges 
under  a  contract  of  sale,  acceptance  of  them 
when  shipped  after  the  stipulated  time  will 
not  waive  a  right  to  damages  caused  by 
the  delay.  Redlands  Orange  Growers'  Asso. 
V.    Gorman,    161    Mo.    203,    61    S.   W.    820, 

54:  718 

103.  Notice  by  purchaser,  before  the  time 
for  the  performance  of  the  contract,  that 
he  will  not  accept  the  goods,  operates  at 
common  law  as-  a  breach  of  the  contract; 
and  the  only  remedy  of  the  vendor  is  an 
action  to  recover  damages  for  such  breach. 
Oklahoma  Vinegar  Co.  v.  Carter,  116  Ga. 
140,  42  S.  E.  378,  59:  122 

104.  One  who  ships  goods  to  a  purchaser 
after  notice  of  countermand  cannot  main- 
tain an  action  to  recover  the  contract  price 
of  the  goods,  under  a  statute  providing 
that,  where  a  purchaser  refuses  to  take  and 
pay  for  goods  bought,  the  seller  may  store 
the  property  for  the  vendee  and  sue  him 
for  the  entire  price ;  and  his  only  remedy 
is  an  action  for  the  breach  of  the  contract. 

Id. 

105.  A  manufacturer  of  machines  under 
contract  may  recover  their  value  as  chat- 
tels, notwithstanding  their  unfitness  for  the 
purpose  intended,  if  the  vendee  retains 
them  without  any  offer  to  return  them.  J. 
Thompson  Mfg.  Co.  v.  Gunderson,  106  Wis. 
449,  82  N.  W.  299,  49:  859 

106.  The  vendee  Of  a  chattel  purchased  by 
negotiable  note  which  has  been  transferred 
to  a  third  party  may  recover  on  the  ven- 
dor's warranty,  though  the  note  has  gone 
to  judgment  at  law,  upon  Vhich  an  execu- 
tion has  been  returned  unsatisfied.  Volland 
V.  Baker,  32  Neb.  391.  49  N.  W.  381,  13:  140 

107.  A  stipulation  in  a  contract  for  sale 
of  a  proprietary  medicine  sold  under  a  reg- 
istered trademark,  that  the  purchaser  shall 
not  sell  it  for  less  than  a  specified  price, 
does  not  follow  the  medicine  into  the  hands 
of  a  subsequent  vendee,  and  he  cannot  be 
prevented,  at  the  suit  of  the  manufacturer, 
from  selling  at  less  than  the  stipulated 
price,  although  he  knows  that  the  manu- 
facturer sells  only  subject  to  such  stipula- 
tion. Garst  V.  Hall  &  L.  Co.  179  Mass. 
588,  61  N.  E.  219,  55':  631 

108.  A  creditor  of  one  who  sells  his  stock 
of  goods  in  bulk  without  complying  with 
the  provisions  of  the  statute  regulating 
such  sales  has  no  right  to  maintain  a  di- 
rect action  against  the  vendee  to  recov'er 
the  amount  of  his  claim,  where  the  statute 
merely  declares  the  sale  void,  without  mak- 
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ing  any  provision  for  an  action  against  the 
vendee.  Rothchild  v.  Trewella,  36  Wash. 
079.  79  Pac.  480,  68:  281 

109.  The  liability  of  an  employer  for  in- 
jury to  an  employee  by  the  explosion  of  a 
boiler,  on  the  groimd  of  negligence  in  fail- 
ing to  discover  the  defect  in  the  boiler  by 
inspection,  will  not  preclude  the  employer 
from  recovering  against  the  maker  of  the 
boiler,  where  the  employer's  negligence  was 
induced  by  the  warranty  or  representations 
of  the  maker.  Boston  Woven  Hose  &  Rub- 
ber Co.  V.  Kendall,  178  Mass.  232,  59  X. 
E.  657,  51 :  781 
Quality. 

Implied  Warrantv  as  to  Quality,  see  supra, 

II.    b,    c. 
Sufficiency   of   Proof   of   ^Misrepresentations 

as  to,  see  Evidence,  2229. 

110.  A  contract  of  sale  embracing  thirty 
carloads  of  corn  in  bulk,  to  be  delivered  on 
board  by  the  carload  at  the  point  of  desti- 
nation, a  defect  of  quality  in  some  of  the 
corn  accepted  and  paid  for  will  not  justify 
the  buyer  in  rejecting  ten  other  carloads 
subsequently  tendered  according  to  the  con- 
tract, neither  of  the  parties  electing  or  in- 
tending to  rescind  or  abandon  the  contract 
in  whole  or  in  part.  Miller  v.  Moore,  83 
Ga.  684.  10  S.  E.  360,  6:  374 

111.  The  vendee  in  a  contract  to  sell  and 
deliver  at  a  certain  place  for  shipment  ice 
of  a  specified  quality  and  thickness,  who 
does  not  see  the  ice  until  it  reaches  its 
destination,  and  who  then  immediately  no- 
tifies the  vendor  that  it  is  not  according 
to  contract,  may  set  up  its  inferiority  in 
defense  of  an  action  for  its  price,  although 
he  receives,  stores,  and  attempts  to  dispose 
of  it.  Morse  v.  :Moore,  83  Me.  473,  22  Atl. 
302.  13:  224 

112.  The  words  in  a  contract  for  the  sale 
of  sugar  to  be  shipped  from  a  foreign  port, 
'the  sugars  to  be  thoroughh'  sampled  and 
tested  on  arrival,"  will  not  imply  a  stipu- 
lation on  the  part  of  the  sellers  to  assume 
any  risk  as  to  its  condition  or  quality  upon 
nrrival  at  the  port  of  destination.  Lord  v. 
E.lwards,  148  Mass.  476,  20  N.  E.  IGl,  2:  519 

113.  A  contract  for  the  sale  of  sugar  of 
a  certain  standard  of  test  and  color,  to  be 
shipped  from  a  foreign  port,  is  performed 
by  delivering  sugar  of  the  required  standard 
on  board  the  vessel  at  the  port  of  ship- 
ment, if  the  title  then  passes  to  the  pur- 
chaser and  the  seller  does  not  expressly 
assume  any  risk  of  damage  by  the  perils 
of   the  sea.  Id. 

114.  A  contract  for  the  purchase  of  steel 
scrap  consisting  of  cHppintrs  and  punchings 
from  the  steel  plates,  angles,  and  beams  of 
T'nited  States  cruisers,  is  not  satisfied  by 
the  delivery  of  different  materials  which 
nro  not  cruiser  steel,  no  matter  what  their 
qiialitv  or  chemical  test  may  be.  C'olum- 
bian<Iron  Works  &  D.  D.  Co.  v.  Douglas. 
«4    ]Md.   44.   .34   Atl.    1118.  33:  103 

llo.  One  who  has  agreed  to  sell  and  de- 
liver a  crop  of  hops  cannot  avoid  per- 
formance on  tlie  ground  that  those  produced 
were  not  of  the  agreed  quality,  wliere  the 


purchaser  is  willing  to  receive  them.    Live- 
sley   V.   Johnston,  45   Or.   30,   76   Pac.   946,. 

65:  783i 

116.  One  who  purchases  flour  in  quanti- 
ties by  the  barrel  for  resale  may,  upoi»> 
discovering  that  the  quality  is  not  as  rep- 
resented, tender  back  as  much  as  is  undis- 
posed of,  and  recover  back  the  purchase 
price,  less  what  he  has  realized  from  the 
sales.  Bunch  v.  Weil,  72  Ark.  343,  80' 
S.  W.  582,  65:  80- 
Quantity. 

117.  Uhder  a  contract  for  the  sale  of  the 
crop  of  a  certain  orchard,  stating  the  mini- 
mum quantity  of  fruit  to  be  delivered,  the 
seller  cannot  be  made  liable  in  damages- 
for  failure  to  deliA'er  the  specified  quan- 
tity because  of  failure  of  crops  due  to  un- 
usual climatic  conditions;  nor  can  he  be 
compelled  to  substitute  other  fruit  for  that 
contemplated  in  the  contract.  Ontario  De- 
ciduous F.  G.  Asso.  V.  Cutting  Fruit  Packing- 
Co.   134  Cal.  21,  66  Pac.  28,  53:  681 

118.  A  buyer  of  fruit  growing  on   trees,, 
under  a   contract  fixing  a  minimum  quan- 
tity to  be  delivered,  cannot,  after  inspect- 
ing  the   orchards   and  ascertaining  that   it 
will   be    impossible   to   deliver   the    amount 
called   for,   receive   what    is   available,   and 
refuse  to   pay  for  it  because  of  failure  to- 
deliver  the  quantity   required  by  the   con- 
tract. Id. . 
Delivery  F.  0.  B.  cars. 

Judicial  Notice  as  to  ^Meaning  of  Asree- 
ment  to  Sell  "F.  O.  B.  Cars,"  see  Evi- 
dence,   1 34. 

For  Editorial  Notes,  see  infra,  IV.  §  10. 

119.  A  sale  of  goods  to  be  delivered  "F.. 
O.  B.  cars"  imposes  on  the  seller  the  duty 
of  procuring  the  cars  to  carry  out  the  con- 
tract, in  the  absence  of  clear  and  satis- 
factory evidence  of  a  custom  to  the  con- 
trary, known  to  both  parties  to  the  trans- 
action at  the  time  of  making  the  contract. 
Vogt  v.  Shienebeck,  122  Wis.  491,  100  N. 
W.  820,  67:  756- 

120.  -Payments  must  be  made  at  place  of 
shipment  tinder  a  contract  for  sale  of  prop- 
erty, "buyer  to  give  shipping  instructions."" 
"to  be  delivered  as  packed,"  "f.  o.  b."  at 
place  of  shipment.  Samuel  M.  Lawder  & 
Sons  Co.  V.  Albert  Mackie  Grocerv  Co.  97 
Md.  1,  54  Atl.  6.34,  '   62:  795- 

121.  A  buyer  having  a  right  to  inspect 
goods  to  be  delivered  f.  o.  b.  must  exercise 
it  at  the  place  of  shipment,  and  cannot  in- 
sist on  reserving  the  right  until  the  goods 
reach  his  place  of  business,  so  as  to  delay 
payment  until  that  time,  imless  the  right 
is  expressly  given  by  the  contract.  Id. 
Conditional  sale. 

Conflict  of  Laws  as  to,  see  Conflict  of  I^ws, 

.301. 
Effect    of    Seller's    Exercise    of    Option,    see- 

Election  of  Remedies.  48. 
Right    of   Purchaser   on    Execution    Sale    t© 

Attack   \alidity   of,  see   Estoppel.   28S. 
Priority  of  Seller  on  Purchaser's  Insolvency,. 

see  Insolvencv.   14. 
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Purchaser's   Interest    Passing   under   Mort- 
gage, see   Chattel   Mortgage,  71a. 
•Question   for  Jury  as  to,  see   Trial,  233. 
Trover  by  Vendor,  see  Trover,  35. 
For  Editorial  Notes,  see  infra,  IV.  §§   4,  5. 

122.  The  vendor  of  a  machine  the  title  to 
■whicli  is  not  to  pass  until  the  price  is  paid 
may,  in  case  of  the  refusal  of  the  purchaser 
to  accept  it,  sue  for  the  purchase  price,  and 
is  not  bound  to  take  steps  to  protect  him- 
self or  preserve  the  value  of  the  property, 
:and  sue  merely  for  the  dilference  between 
the  contract  price  and  the  value  of  the 
machine.  National  Cash  Register  Co.  v. 
Hill.  136  N.  C.  272,  48  S.  E.  637,       68:  100 

123.  Tlie  right  of  a  vendor  of  personalty 
in  a  conditional  sale  thereof  to  reclaim  the 
property'  upon  the  default  of  the  vendee  is 
not  defeated  by  the  latter's  having  by  his 
labor  and  the  expenditure  of  money  convert- 
•ed  the  property  into  specific  articles,  where 
the  vendor  pays  the  costs  of  the  m.anu- 
facture  and  takes  possession  of  the  articles 
before  the  rights  of  either  creditors  or  bona 
fide  purchasers  attach.  Hineman  v.  Mat- 
thews, 138   Pa.  204,  20  Atl.  843,        10:  233 

124.  A  forfeiture  of  the  payments  made 
•cannot  be  declared  on  retaking  an  article 
for  default  of  further  payments  under  a 
-so-called  lease  which  is  in  fact  a  conditional 
sale,  with  retention  of  title  as  security; 
but  the  purchaser  is  entitled  to  pay  the 
sums  due,  or  to  have  the  articles  sold  and 
a  return  to  him  of  any  surplus  proceeds 
sifter  paying  the  debt  and  expenses  of  sale. 
A.  D.  Puffer  &  Sons  Mfg.  Co.  v.  Lucas, 
112  N.  C.  377,   17  S.  E.  174,  19:  682 

125.  The  delivery  of  a  piano,  taking 
"therefor  the  notes  of  the  lessee  so-called, 
■*'for  value  received,  for  the  rent,"  the  les- 
■sors  to  retain  title  \mtil  payment  of  all 
notes,  on  payment  of  which  notes  "given 
for  the  use  of  this  piano"  title  to  pass  to 
the  lessee,  but  in  default  of  payment  the 
piano  to  be  returned. — is  not  a  lease,  but 
«,  conditional  sale;  and  upon  a  recovery  of 
the  property  the  vendors  should  return  the 
money  paid  them,  after  deducting  a  proper 
«.mount  for  the  use  of  the  piano.  Havs  v. 
Jordan,  85  Ga.  741,  11   S.   E.  833,       9:  373 

126.  On  a  sale  reserving  title  until  all 
payments  are  made,  retaking  possession  un- 
•der  express  provision  of  the  contract  for 
■default  in  payment  of  instalments  does  not 
rescind  the  contract,  or  excuse  performance 
T)y  the  purchaser,  or  entitle  him  to  a  re- 
turn, either  of  the  instalments  already  paid 
•or  of  his  unpaid  purchase-monev  notes. 
Tufts  V.  D'Arcambal,  85  Mich.  185.  48  N. 
W.  497.  12:  446 

127.  An  article  sold  on  instalments  by  a 
•so-called  lease  retaining  title  until  full  pay- 
ment is  made  can  be  retaken  on  default 
without  returning  the  partial  payments 
that  have  been  received.  White  v.  Oakes, 
«8    Me.   .367,   34   Atl.    175,  32:  592 

128.  The  retaking  by  a  vendor  as  owner, 
of  property  sold  by  conditional  sale  with 
a  reservation  of  title,  and  the  giA'ing  of 
credit  to  the  vendee  for  one  half  the  invoice 
price  of  the  property,  retaining  the  instal- 
cnents  of   purcliase  price   paid,  as  the  con- 


tract allowed,  for  the  use  of  the  property, 
will  preclude  an  action  for  the  balance  of 
the  purchase  price  on  a  note  therefor,  where 
this  provides  that  the  property  may  be  re- 
taken, and  also  that  a  suit  on  the  note 
shall  not  waive  the  vendor's  title  to  the 
property.  Perkins  v.  Grobben,  116  Mich. 
172,  74  N.   W.  469,  39:  815 

129.  A  seller  of  a  chattel  bj'  conditional 
sale  reserving  the  power  to  take  possession 
upon  default,  who  also  receives  a  judgment 
bond  as  collateral  secu^^fy,  cannot  enforce 
such  bond  after  he  has  rescinded  the  sale 
by  taking  possession  of  the  chattel.  Seanor 
V.   McLaughlin,    165    Pa.    150,   30   Atl.    717, 

32:  467 

130.  A  promise  to  extend  the  time  for 
payment  of  an  instalment  due  on  a  condi- 
tional sale  or  lease  of  goods  is  a  waiver 
of  forfeiture  for  default  thereon,  which 
will  preclude  the  assertion  of  such  forfeiture 
before  the  expiration  of  the  extended  time. 
Cole    V.    Hines,    81    Md.    476,    32    Atl.    196, 

32:  455 

131.  The  loss  of  property  sold  by  a  con- 
ditional sale,  retaining  title  in  the  vendor 
until  full  payment  of  purchase-money  notes, 
must  fall  on  the  vendor,  so  as  to  prevent 
recovery  on  any  notes  coming  due  after 
the  property  is  destroyed  by  fire  without 
fault  or  negligence  on  the  part  of  the  pur- 
chaser. Bishop  V.  Minderhout,  128  Ala.  163, 
29  So.  11,  52:  395 

b.  Lien  for  Price;  Stoppage  in  Transitu. 

Levy  on,  see  Levy  and  Seizure,  7. 

Vendor's  lien  generally. 

Priority   over   Pledge,  see   Pledge   and  Col- 
lateral Security,  29. 
See  also  supra,  41 ;   infra,  181. 
For  Editorial  Notes,  see  infra,  IV.  §  10. 

132.  The  right  to  enforce  a  vendor's  lien 
in  respect  of  goods  sold  upon  a  credit  is 
not  a  right  to  rescind  the  contract  of  sale, 
but  is  a  right  to  detain  the  goods  until 
the  indebtedness  for  the  purchase  price  is 
discharged  at  or  before  the  expiration  of 
the  credit,  and,  if  not  so  discharged,  to  sell 
them  and  apply  the  proceeds  of  their  sale 
to  the  liquidation  of  the  indebtedness.  Con- 
rad v.  Fisher,  37  Mo.  App.  352,  8:  147 

133.  As  between  vendor  and  vendee,  and 
in  cases  where  the  rights  of  subsequent 
purcha.sers  of  the  vendee  are  not  concerned, 
a  vendor's  lien  is  not  devested  by  any 
species  of  constructive  delivery,  so  long  as 
the  vendor  retains  the  actual  custody  of 
the  goods,  either  by  himself  or  by  his  agent 
or  servant.  This  lien  is  not  destroyed  by 
invoicing  the  goods  to  the  purchaser,  or  by 
marking  the  packages  with  the  purchaser's 
name,  or  by  an  agreement  between  the  ven- 
dor and  vendee  that  the  goods  shall  re- 
main in  the  warehouse  of  the  vendor  sub- 
ject to  the  payment  of  storage  by  the  ven- 
dee. Id. 

134.  The  fact  that  by  the  agreement  be- 
tween the  vendor  and  vendee  something  re- 
mains to  be  done  to  the  goods  by  the  ven- 
dor  is   not   conclusive   that   there   has  not 
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been  such  a  delivery  as  cuts  off  the  vendor's 
lien,  but  creates  a  prima  facie  presumption 
to  that  effect,  which  may  be  rebutted  by 
circumstances.  Id. 

135.  When  goods  at  the  time  the  contract 
of  sale  is  made,  though  in  the  legal  custody 
and  control,  are  not  in  the  actual  posses- 
sion, of  the  vendee,  but  are  so  situated  that 
he  cannot  obtain  actual  possession  until  a 
specific  act  is  done  by  the  vendor,  if  the 
vendee  becomes  insolvent  before  this  act 
has  been  done,  and  the  actual  possession 
of  the  goods  has  not  been  changed,  the  ven- 
dor may  detain  the  goods  as  security  for 
the   payment  of  the   contract   price.         Id. 

13G.  The  lien  of  an  unpaid  vendor  for 
distilled  spirits  is  not  destroyed  by  placing 
them  in  a  government  warehouse  in  charge 
of  a  government   storekeeper.  Id. 

137.  The  lien  of  an  unpaid  vendor  of 
goods  is  not  self -executing.  It  is  a  right 
w  hich  he  may  or  may  not  assert,  and  which, 
if  not  asserted  in  time,  is  lost.  If,  there- 
fore, the  vendor,  retaining  the  goods,  under 
a  contract  with  the  vendee,  in  the  vendor's 
distillery  warehouse,  allows  the  vendee  to 
call  the  warehouse  Uis  own  for  the  pur- 
poses of  his  trade,  and  to  issue  warehouse 
receipts  in  respect  of  the  goods,  the  license 
thus  given  to  the  vendee  to  issue  warehouse 
receipts  does  not,  ipso  facto,  expire  upon 
the   liappening   of   the  vendee's   insolvency. 

Id. 

138.  No  lien  can  be  enforced  on  a  loco- 
motive for  the  balance  of  the  purchase  price 
on  a  sale  which  was  made  upon  the  condi- 
tion that  it  should  be  paid  for  on  delivery, 
where  after  failure  to  pay  upon  delivery 
the  vendor,  without  asserting  the  right  to 
retake  the  property,  sued  for  the  price  and 
obtained  a  part  of  it  by  judgment  and 
garnishment.  Manchester  Locomotive  Works 
v.  Truesdale,  44   Minn.   115,  46  X.  W.  301, 

9:  140 

139.  Sale  of  machinery  to  a  corporation 
with  notice  that  it  is  in  a  bad  condition 
financially,  and  under  a  guaranty  of  pay- 
ment by  a  third  person,  does  not  entitle  the 
seller  to  a  lien  for  its  price.  Dummer  v. 
Smedlev.    110    Mich.    466,    68    X.    W.    260. 

38:  490 
Reclaiming  property. 

140.  The  title  docs  not  pass  to  property 
shipped  to  be  paid  for  "'Cash  upon  ar- 
rival." although  the  buyer  paid  the  freight, 
received  the  pro{)erty.  and  stored  it  in  his 
cellar,  where  within  three  days  he  wrote  to 
the  shipper  that  he  was  unable  to  make 
jinyment.  and  that  the  property  belonged 
to  the  shipper  and  was  in  the  hands  of  a 
reliable  ttiird  party  who  would  take  care  of 
it  until  the  shipper  was  heard  from,  and 
the  sliip[ier  thereupon  reclaimed  the  prop- 
ertv  in  reasonable  time.  Daugherty  v. 
Fowler.  44  Kan.  628.  25  Pac.  40.  10*^;  314 

141.  A  shipper's  failure  to  reply  to  a  let- 
ter from  a  consignee  of  goods  to  be  paid 
for  on  arrival,  stating  that  he  was  unable 
to  j>ay.  will  not  affect  the  shipper's  rights 
to  reclaim  tlie  property  within  a  reasonable 
time,  although  in  tlie  mean  time  it  has  been 
attached  by  a  creditor  of  the  consignee.    Id. 


142.  Where  one  for  whose  ultimate  bene- 
fit goods  have  been  purchased  and  paid  for 
by  another,  who  has  delivered  them  to  hin*. 
in  trust,  taking  his  receipt  to  the  effect  that 
the  title  shall  not  pass  to  him  until  the 
advances  are  paid,  has  become  insolvent,  if 
the  advances  are  unpaid,  the  goods,  so  far 
as  they  can  be  identified  and  have  not  been. 
sold  to  third  parties,  but  no  further,  catt 
be  claimed  by  the  person  who  made  thfr 
advances.  Xew  Haven  Wire  Co.  Cases,  57 
Conn.  352,  18  Atl.  266,  5:  300- 
Stoppage  in   transitu,   generally. 

Of  Logs  While  Being  Driven  in  River,  gee 
Logs  and  Logging,  8. 

Effect  of  Contract  Limiting  Carrier's  Lia- 
bility on  Liability  for  Failure  to  Com- 
ply with  Xotice  of,  see  Carriers,  908. 

See  also  supra,  18. 

For  Editorial  Xotes,  see  infra,  IV.  §  10. 

143.  An  attachment  or  execution  against 
the  vendee  does  not  preclude  the  exercise  of 
the  right  of  stoppage  in  transitu.  Farrell 
v.  Richmond  &  D.  R.  Co.  102  X.  C.  390,  9 
S.    E.   302,  3:  647 

144.  The  right  of  stoppage  in  transitu  is- 
not  lost  where  goods  consigned  are  never 
received  by  the  consignee,  but  are  received 
by  mortgagees  who  are  in  possession  of 
his  store  when  the  goods  arrive,  although- 
they  have  a  mortgage  covering  after-ac- 
quired property  and  sell  the  goods  under  it^ 
the  mortgagees  themselves  becoming  the- 
purchasers.  Kingman  v.  Denison,  84  Mich. 
608,  48  X.  W.  26.  11:  347 
Insolvency  of  vendee. 

See   also   supra,   135.   142. 

145.  An  unpaid  vendor  of  goods  sold  and 
shipped  to  the  vendee  has  not  the  right  of 
stoppage  in  transitu  where  the  insolvency 
of  the  vendee  was  known  to  him  at  the 
time  of  shipment.  Fenkhausen  v.  Fellows, 
20  Xev.  312,  21  Pac.  886,  4:  732 

146.  The  right  of  stoppage  in  transitu  i» 
not  defeated  by  the  fact  that  the  con- 
signees were  insolvent  at  the  time  of  the 
sale  of  the  property,  if  that  fact  was  not 
known  to  the  seller.  Farrell  v.  Richmond 
&  D.  R.  Co.  102  X.  C.  390,  9  S.  E.  302,  3;  647 

147.  If  the  fact  of  the  insolvency  of  the 
vendee  comes  to  the  knowledge  of  the  ven- 
dor after  the  sale,  although  existing  be- 
fore, the  vendor  still  has  a  right  of  stop- 
page in  transitu.  Fenkhausen  v.  Fellows, 
20  Xev.  312,  21  Pac.  886,  4:  732 
Acceptance  of  notes. 

148.  Taking  the  purchaser's  worthless 
notes  in  payment  for  goods  shipped  will 
not  defeat  the  right  of  stoppage  in  transitu. 
Brewer  Lumber  Co.  v.  Boston  &  A.  R.  Co. 
179  Mass.  228,  60  X.  E.  548,  54:  435- 

149.  The  negotiation  of  notes  taken  in 
payment  for  property  shipped  will  not  de- 
feat the  right  of  stoppage  in  transitu,  if 
they  are  recovered  and  tendered  back  to  the 
maker  or  his  representative  before  the- 
right  is  exercised.  Id. 
Delivery  or  possession. 

150.  Until  the  actual  or  constructive  de- 
livery to  the  consignee  of  property  in  tran- 
"sit.  the  right  of  stoppage  in  transitu  con- 
tinues,  unless  there   is  some  agreement  6r 
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wsage  to  the  contrary.    Farrell  v.  Richmond 
&  D.  R.  Co.  102  N.  C.  390,  9  S.  E.  302 

3:  647 

151.  Delivery  of  part  of  a  consignment  of 
goods  does  not  operate  as  a  constructive  de- 
livery of  the  remainder  so  as  to  defeat  a 
stoppage  ill  transitu.  Jeflfris  v.  Fitchburg. 
R.  Co.  93   Wis.  250,  67  N.  W.  424.    33:  351 

152.  Constructive  possession  of  a  mass  of 
logs  being  driven  down  a  river  to  the  booms 
and  mill  of  a  purchaser  does  not  result  in 
his  favor,  so  as  to  terminate  the  right  of 
stoppage  in  transitu,  by  the  fhct  that  a 
few  of  the  logs  had  actuallj'  floated  down  to 
his  mill  and  been  received  by  him.  John- 
son  v.   Eveleth,  93   Me.   306,  "45  Atl.   35, 

48:  50 

153.  A  contract  for  the  delivery  of  logs 
"over  the  dam"  at  the  outlet  of  a  lake  into 
a  river,  whence  they  are  to  be  driven  by 
a  log-driving  company  down  the  river  to 
the  booms  and  mill  of  a  purchaser,  does  not 
make  the  dam  the  final  destination  or  place 
of  delvery  of  the  logs  so  as  to  terminate 
the  right  of  stoppage  in  transitu  while  they 
are  being  driven   down  the  river.  Id. 

154.  Logs  in  a  river  being  driven  by  an 
incorporated  log  company,  though  it  is  not 
a  common  carrier,  but  has  a  duty  under 
its  charter  of  driving  the  logs  and  the  pos- 
session of  them  so  far  as  the  logs  are  sus- 
ceptible of  possession,  are  subject  to  the 
right  of  stoppage  in  transitu  in  favor  of  a 
person  who  had  sold  them  and  had  deliv- 
ered them  in  the  river  for  the  purpose  of 
their  being  driven  to  the  purchaser's  booms 
and  mill.  Id. 

155.  An  order  by  a  consignee  of  goods 
to  a  carrier  for  the  delivery  thereof  on  pay- 
ment of  freight  charges,  when  left  with  the 
carrier,  does  not  give  any  greater  right 
than  the  consignee  had  as  against  a  claim 
of  stoppage  in  transitu.  Jeffris  v.  Fitch- 
burg  R.   Co.   93   Wis.   250,   67   N.    W.   424. 

33:  351 

156.  A  custom  permitting  consignees  to 
remove  goods  from  a  carrier's  custody  on 
payment  of  its  charges  gives  no  more  than 
the  right  which  any  consignee  has.  and 
does  not  make  the  fact  that  goods  are  held 
under  that  custom  a  constructive  delivery 
which  will  defeat  stoppage  in  transitu.    Id. 

157.  Something  equivalent  to  an  attorn- 
ment on  the  part  of  a  carrier  to  a  consignee 
is  necessary  to  complete  the  transit  of 
goods  so  as  to  prevent  stoppage  in  tran- 
situ. Id. 
Lien  of  earner. 

See  supra.  1.56. 

158.  A  stipulation  in  a  bill  of  lading,  that 
the  carrier  shall  have  a  lien  upon  the  goods 
shipped  for  all  arrearages  of  freight  and 
charges  due  by  the  consignees  on  other 
goods,  is  subordinate  to  the  right  of  stop- 
page in  transitu.  Farrell  v.  Richmond  &  I). 
R.  Co.  102  N.  C.  390.  9  S.  E.  302.       3:  647 

159.  Where  a  consignee  of  a  safe  in  a 
carrier's  warehouse,  placing  his  hand  upon 
it.  said  to  the  carriers  agent,  "I  place  this 
safe  in  your  hands  as  security  for  what 
I  owe,"  the  carrier  already  having  a  lien 
•upon  it  for  the  freight  on  that  as  well  as 


on  other  goods;  and  the  agent  made  no  re- 
sponse, even  if  it  is  conceded  that  his  si- 
lence constituted  an  acceptance  of  the  of- 
fer.— the  transaction  does  not  amount  to 
such  a  delivery  of  the  goods  as  will  defeatili^ 
the  right  of  stoppage  in  transitu.  Id. 

160.  The  right  of  stoppage  in  transitu  of 
a  carload  of  lumber  is  not  lost  by  the  stor- 
age of  the  lumber  by  the  carrier  for  failure 
to  unload  within  the  time  required  by  its 
rules,  when  the  freight  charges  remain  un- 
paid, and  the  carrier  has  made  no  agree- 
ment to  hold  the  property  for»  the  consignee. 
Brewer  Lumber  Co.  v.  Boston  &  A.  R.  Co. 
179  Mass.  228,  60  N.  E.  548,  54:  435- 

c.  Rescission. 

Failure  to  Pay  Installment  as  Ground  for,, 
see   Contracts,   810-812. 

Rescission  of  Purchase  by  City,  see  Munici- 
pal  Corporations,   302,   303,   307. 

As  between  Vendor  and  Purchaser,  see 
Vendor  and  Purchaser,  I.  e. 

See   also   supra,   132. 

For  Editorial  Notes,  see  infra,  IV.  §§  6,  12. 

161.  Breach  of  warranty  of  the  speed  of 
a  steamboat  is  no  ground  for  rescinding  an 
executed  contract  to  purchase  it  and  suing 
for  a  return  of  the  purchase  price.  Wil- 
liams Transp.  Line  v.  Darius  Cole  Transp. 
Co.   129  Mich.  209,  88  N.  W.  473,  56 :  939' 

162.  A  purchaser  of  machinery  cannot  re- 
scind the  contract  merely  because  the  pat- 
ents under  which  it  is  manufactured  are 
in  dispute.  Computing  Scales  Co.  v.  Long,. 
66  S.   C.  379,  44  S.  E.  963,  65 :  294 

163.  The  sale  of  flour  in  quantity  by  the 
barrel,  to  one  who  intends  to  resell  it  un- 
der a  representation  that  it  is  of  a  certain- 
quality,  without  opportunity  of  inspection^ 
on  the  part  of  the  purchaser,  gives  him 
the  right  to  rescind  in  case  the  flour  proves 
to  be  of  inferior  quality.  Bifnch  v.  Weil,  72. 
Ark.  343,  80  S.  W.  582,  65 :  80' 
Insolvency  of  purchaser. 

For  Editorial  Notes,  see  infra,  IV.  §  12. 

164.  A  contract  for  the  sale  of  articles, 
for  which  the  purchaser's  note  is  to  be  tak- 
en may  be  rescinded  on  his  insolvency  be- 
fore delivery,  and  the  seller  cannot  be  com- 
pelled to  accept  the  note  of  the  'assignee 
for  creditors.  Rappleye  v.  Racine  Seeder 
Co.   79  Iowa,  220,   44  N.   W.   363,       7:  139 

165.  Where  a  note  given  by  a  vendee  of 
lumber  for  the  price  and  freight  is  found 
worthless  by  the  vendor  before  the  lumber 
is  shipped,  the  latter  is  entitled  to  coun- 
termand the  delivery  order  to  warehouse- 
men and  retain  the  lumber  for  the  price,, 
as  well  as  the  freight;  and  this  right  is. 
not  defeated  by  the  fact  that  he  gave  a  re- 
ceipted bill  and  deliverv  order.  Arnold  v. 
Carpenter,  16  R.  1.  560, 'l8  Atl.  174, 

5:  357 

166.  Where  goods  were  sold  to  be  paid 
for  on  delivery,  either  in  cash  or  a  secured 
note  payable  in  thirty  days,  but  the  pur- 
chaser, who  was  insolvent,  fraudulently 
managed  to  obtain  possession  of  the  prop- 
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erty  without  complying  with  the  conditions, 
and  mortgaged  the  property  in  question  to 
secure  pre-existing  debts,  the  seller,  upon 
discovery  of  the  fraud,  could  rescind  the 
sale  and  reclaim  the  goods  from  the  mort- 
gagee. Henry  v.  Vliet,  36  Neb.  138,  54  N. 
W.  122,  19:  590 

167.  The  insolvency  of  the  purchasers, 
"who  knew  that  their  debts  exceeded  their 
assets,  when  the  first  or  any  subsequent 
l)ills  of  goods  were  purchased,  would  not 
of  itself  justify  the  setting  aside  of  the 
sale  after  the  goods  had  come  fully  and 
fairly  into  their  possession.  Thompson  v. 
Peck,  115  Ind.  512,  18  N.  E.  16,  1:  201 
Fraud. 

Restoration  of  Benefit  as  Condition    of,  see 

Contracts,  791. 
Failure    to    Disclose    Declaration    of    Stock 
Dividends,  see  Corporations,  519. 
As  to  What  Constitutes   Fraud,  see  Fraud 

and   Deceit. 
Allegations  as  to,  see  Pleading,  221. 
See  also  supra,  166. 
For  Editorial  Notes,  see  infra,  IV.  §  12. 

168.  The  right  to  recover  goods  obtained 
■by  fraud,  by  an  action  at  law,  only  exists 
where  the  parties  can  be  placed  substan- 
liallv  ill'  statu  quo.  Thompson  v.  Peck, 
115  Ind.   512,   18   N.   E.   16,  1:201 

169.  To  avoid  a  sale  after  goods  have 
been  taken  possession  of  by  the  buyer,  there 
must  have  been  some  artifice  or  trick,  or 
false  pretense,  or  suppression  of  truth  which 
enabled  him  to  obtain  possession;  and  it 
must  appear  he  then  intended  not  to  pay 
for  the  goods;  and  full  restoration  of  what- 
ever of  value  was  received  must  have  been 
made  by   the   seller.  Id. 

170.  The  mere  fact  that  purchasers  subse- 
quently executed  chattel  mortgages  upon 
goods  purchased,  giving  certain  creditors 
preference,  or  that  they  made  an  assign- 
ment for  cre(ytors,  will  not  warrant  the 
inference  of  a  design  to  obtain  the  goods 
without   payment.  Id. 

171.  A  person  not  intending  to  pay,  by 
inducing  one  to  sell  him  goods  on  credit 
through  the  fraudulent  concealment  of  his 
insolvency,  is  guilty  of  a  fraud  which  en- 
titles the  vendor  to  disaffirm  the  contract, 
if  no  innocent  third  party  has  acquired  an 
interest-  in  the  property.  Fechheimer  v. 
Baum,  37  Fed.  167,  2:  153 

172.  Where  a  firm  of  traders  in  May 
make  a  statement  to  a  commercial  news 
agency  ( Bradstreet's ) ,  showing  entire  sol- 
vency, which  statement  is  intended  to  be 
circulated  among  merchants  selling  goods 
upon  credit,  and  which  states  that  there 
are  no  liens  or  mortgages  upon  their  as- 
sets, and  that  they  gave  no  security  for 
borrowed  money  except  farmers'  notes  as 
collateral:  and  in  Decemher  it  appears  that 
they  are  in  debt  more  tlian  $150,000  and 
utterly  insolvent,  and  that,  at  the  time  of 
their  statement,  they  had  made  a  written 
jiroinise  to  execute  mortgages  to  a  favored 
creditor  upon'  their  entire  assets,  which 
jiromise  was  withheld  from  the  news  agency, 
and  that  their  entire  stock  was  subsequent- 
ly conveyed  by  mortgages  to  such  favored 


creditor, — the  entire  transaction  is  fraudu- 
lent as  to  creditors  who  gave  them  credit 
on   the   faith   of   said   statement.  Id. 

173.  One  who  gives  credit  to  the  buyer  of 
goods  in  reliance  upon  a  report  of  a  mer- 
cantile agency  cannot  rescind  the  sale  be- 
cause of  the  falsity  of  a  statement  of  the 
buyer  as  to  the  amount  of  his  debts,  which 
was  included  in  the  report,  if  the  seller  did 
not  rely  particularly  upon  that  statement, 
but  upon  the  whole  report.  Poska  v. 
Steams,  66  Neb.  541,  76  N.  W.  1078, 

42:427 

174.  A  person  from  whom  goods  have 
been  procured  by  fraudulent  misrepresenta- 
tions may  repudiate  the  contract  of  sale 
and  sue  for  the  goods.  Richmond  v.  Mis- 
sissippi Mills,  52  Ark.  30,  11  S.  W.  960, 

4:413 

175.  Fraud  in  the  purchase  of  goods  is 
waived  by  the  seller's  entering  into  a  com- 
promise agreement  with  the  purchaser,  by 
which  the  latter  returns  a  portion  of  the 
goods  and  agrees  to  pay  for  the  balance  on 
terms  satisfactory  to  the  seller.  Munzer  v. 
Stern,  105  Mich.  523,  63  N.  W.  513,  29:  859 

176.  Sellers  of  goods  to  one  who  pur- 
chased with  intent  to  defraud,  who  have 
been  induced  to  leave  a  portion  in  posses- 
sion of  the  buyer  under  a  compromise 
agreement  entered  into  by  the  latter  with 
the  intent  to  defraud,  may  rescind  the 
agreement   and  retake   the   goods.  Id. 

177.  A  tender  back  of  what  he  obtained 
by  the  compromise  is  not  necessary  to  jus- 
tify its  rescission,  where  one  from  whom 
goods  were  fraudulently  purchased  regained 
a  portion  of  them  under  a  comprcmi.-u 
agreement  which  left  the  remainder  in  the 
buyer's  possession,  but  which  was  entered 
into  by  the  buyer  with  intent  to  defraud 
the  seller  of  the  property.  Id. 
Countermanding  order. 

See  also  supra,  104,  165. 

178.  A  written  contract  for  the  purchase 
and  sale  of  goods  can  only  be  rescinded  by 
the  consent  of  both  parties;  and  the  buyer 
cannot  release  himself  therefrom  by  coun- 
termanding his  order  before  delivery,  and 
notifying  the  seller  that  he  will  not  ac- 
cept the  goods  if  shipped.  Oklahoma  Vine- 
gar Co.  V.  Carter,  116  Ga.  140,  42  S.  E.  378, 

59:  122 
Rejection  of  goods. 
See   also   supra,   110. 

179.  The  refusal  to  accept  an  article 
which  a  person  has  expressly  agreed,  in 
consideration  of  its  delivery  to  an  express 
company,  to  pay  for  in  instalments,  does 
not  relieve  him  from  liability  to  pay  the 
whole  price,  or  restrict  the  seller  to  his  rem- 
edv  for  damages.  White  v.  Solomon,  164 
Mass.  516,  42  N.  E.  104.  30:  537 

180.  A  purchaser  of  soda  ash  who,  upon 
inspection,  determines  that  it  is  unfit  for 
liis  purpose  of  manufacturing  glass,  and  so 
notifies  the  seller  and  rejects  the  whole, 
waives  his  right  to  rescind  the  sale  and 
becomes  liable  for  the  purchase  price  by 
subsequent!}'  subjecting  a  substantial  por- 
tion of  the  material  to  a  practical  test  of 
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Jts  fitness  for  making  glass.  Cream  City 
<jla88  Co.  V.  Friedlander,  84  Wis.  53,  54 
:if.  W.  28,  21:135 

d.  Rights  of  Bona  Fide  Purchasers. 

Within  Statute  of  Frauds,  see  Contracts,  I. 

e,  1. 

Damages   for  Breach  of  Sale,  see  Damages, 

13. 
Damages    for    Seller's    Failure    to    Deliver 

Goods,  see   Damages,  III.  a^  4,  a. 
Loss  of  Profits  by  Breach,  as  Damages,  see 

Damages,  634-637. 
Estoppel  as  against,  see  Estoppel,  148. 
Right   to   Attack  Validity  of  Prior   Condi- 
tional  Sale,  see    Estoppel,   288. 
Explanation    of    Order,    see    Evidence,    340. 
From  One   who  Obtained  Goods  by  Fraud, 

see  Fraud  and  Deceit,  74,  75. 
Presumption  as  to  Fraud,  see  Evidence,  370, 

372. 
From  Factor,  see  Factors,  10. 
'Of   Wagon  Scales   Set  up  on  Premises,  see 

Fixtures,   11. 
Sale    to   Agent    for   Resale,   see    Levy    and 

Seizure,  5,  6. 
Heplevin  for  Goods  Sold,  see  Replevin,  1-6, 

.30. 
Of  Timber,  see  Timber. 
For  Editorial  Notes,  see  infra,  IV.  §  13. 

181.  A  subpurchaser  of  lumber  from  one 
who  gives  his  note  for  the  price  and  freight, 
which  is  found  worthless  by  the  original 
vendor  before  he  ships  the  lumber,  upon 
which  the  latter  countermands  the  delivery 
order  to  the  warehouseman,  and  retains  the 
lumber  for  the  price,  has  no  title  on  which 
he  can  maintain  replevin  against  bona  fide 
purchasers  for  value  without  notice  from 
the  original  vendor.  Arnold  v.  Carpenter, 
16  R.  I.  560,  18  Atl.   174,  5:  357 

182.  A  purchaser  of  goods  is  affected  by 
the  fraudulent  acts  and  intents  of  the  sell- 
•er  in  procuring  them  from  a  third  person, 

if  he  has  knowledge  thereof,  or  of  the  exist- 
ence of  such  facts  and  circumstances  as 
are  naturally  and  justly  calculated  to  awak- 
en suspicion  in  the  mind  of  an  honest  man 
of  ordinary  care  and.  prudence  and  lead  him 
to  inquirv.  Morrow  Shoe  Mfg.  Co.  v.  New 
England  Shoe  Co.  18  U.  S.  App.  256,  616,  6 
C.  C.  A.  508,  8  C.  C.  A.  652,  57  Fed.  685, 
60  Fed.   341,  24:  417 


IV.    Editorial    Notes. 

-a.  In  general;  what  constitutes;  requisites; 
validity. 

§  1.  Generally. 

Statute  of  Frauds  as  to,  see  Contracts,  VIII. 

§  20. 
'Conflict  of  laws  as  to.  generally.    (54:  823. 
As  to  sales  of  intoxicating  liquor.     61: 
417. 
Distinsjuished    from    contract    to    manufac- 
ture.    6 :  788.* 
L.A.R.  Dig.— 166.      . 


Distinguished  from  contracts  to  manufac- 
ture, within  the  meaning 
of  the  statute  of  frauds. 
14:  230. 

Distinguished  from  bailment.     10:  233.* 

Transactions  constituting  a  sale,  and  not  a 
mortgage.     1 :  241.* 

Absolute  sale;  when  cannot  be  construed  a 
mortgage.     1 :  240.* 

Sale,  absolute  on  face,  shown  by  parol  to  be 
intended  as  a  mortgage. 
6:  643.* 

Contracts  of  lease  as  conditional  sale.  9: 
373.* 

Bicycles  as  subjects  of.     47:  305. 

Claim  against  state  based  on  a  sale.  42: 
55. 

Eff"ect  of,  as  ademption  of  legacy.     1 :  204.* 

Prior  use  and  sale  of  invention  as  affecting 
right  to  patent.     1 :  48.* 

Use  of  negatives  or  engraved  plates  without 
the  consent  of  the  party 
who  has  paid  for  th? 
same.     50:  397. 

When  purchaser  acquires  no  title.     13:  717.* 

Of   future   crops.     23 :  449. 

Of  goods  to  be  acquired.     4:  398.* 

Validity  of  contract  for  purchase  of  indefi- 
nite quantity.     15:  218. 

Effect  of  death  of  party  o  n  contract  of  sale. 
23:  708. 

Of  business,  effect  to  carry  goodwill.  3: 
769.* 

Implied  covenant  in  sale  of  goodwill.  3: 
770.* 

Rule   of  caveat  emptor.     6:  73,*  375.* 

Application   to   judicial  sales.     3:  441.* 

§  2.  Passing  of  title. 

When  title  passes ;  condition  precedent ;  In- 
tention. 1:  767;*  3:  199:* 
17:  180.* 

Necessity  of  delivery.     17:  177. 

Effect  of  acceptance  of  order  for  goods.  17: 
178. 

Payment  as  condition.     10:  314.* 

Completion  of  contract  by  delivery.  2: 
.519.* 

Symbolic  delivery  by  sample  to  satisfy  stat- 
'  ute  of  frauds.     70:  321. 

§  3.  —  By  delivery  to  carrier. 

Question  of  law  or   fact.     22:  41-5. 

Between  buyer  and  seller.    22:  415. 

Deliverv    to    designated    carrier.      22: 

415. 
Deliverv      to     carrier,    generally.      22: 

416. 
Effect    of   shipper's    mistake    or    negli- 
gence.   22:  417. 
Effect  of  fraud.     22:  418. 
The  shipment,  and  not  the  loading,  the 
important    fact.      22:  418. 

Between     consignor     and     consignee.       22: 
418. 
Consignment  to  satisfy  debt.     22:  418. 
Consignment   for  sale.     22:  419. 
Shipment  to  one  whose  money  paid  for 

the  goods.     22:  4'20. 
Shipment   by  agent   to   principal.     '22: 

'  420. 
Consignment    without    condition.      22: 
420. 
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Conduct  indicating  an   intention  to  retain 
title.     22:  420. 
Consigning  to  shipper's  agent.     22:  420. 
Agreement    to    deliver    to    designated 

place.     22:421. 
Bill  of  lading.    22:421. 
Making  goods  deliverable  to  consignor's 

order.     22:421. 
Bill   of  lading   in   name    of    consignee. 

22:  423. 
Draft  against  bill   of  lading.     22:  423. 
Special  contracts  or  courses  of  dealing. 

22:424. 
Imposition    of   conditions.      22:  424. 
Sufficiency  of  change  of  possession  as  re- 
gards   creditors.      22:  425. 
Place  where  sale  is  consummated.    22:  425. 

Goods  sent  C.  0.  D.    22:  426. 
Effect  of  receipt  by  carrier  to  satisfy  stat- 
ute of  frauds.     22:  426. 
Right  to  maintain  action.      22:  427. 
Owner  may  sue.     22:  427. 
Right  of  consignor.     22:  427. 
Suit  by  consignee.    22:  428, 
Admiralty  suits.     22:429. 
§  4.  Acceptance. 

Effect  of  acceptance   of  goods.     12:  399.* 
Effect  of  acceptance  of  goods  as  a  waiver 
of   damages   for   delay   in 
delivery.      54:  718. 
Of  goods  manufactured  to  order.     5:  702.* 
Remedy  of  conditional  vendor  for  refusal  to 

accept.      68:  100. 
§  5.  Conditional  sale. 
Law  governing.     64:  833. 
Whether  instrument  construed  as  a  chattel 
mortgage  or  sale  on  con- 
dition.    6:643.* 
What  constitutes   conditional   sale;    distin- 
guished    from     bailment ; 
retaining  title  until  pay- 
ment.     10:  233.* 
Reservations  of  title  in  bailments  for  sale, 
as     against     creditors     of 
bailor     and     bailee.      22: 
850. 
On  instalment  plan:  contracts  of  lease.    9: 
373;*    10:233;*     12:446.* 
Waiver    of    condition;     transfer    of    title; 
change  of  possession.     12: 
700.* 
Validity    of,   as   against    creditors    of,   and 
purchasers     from,     buyer. 
12:  703. 
Title     to   foal  of   mare  sold  conditionally. 

17:  82. 
Constructive  notice  of,  by  records.   10:  236.* 
Remedy  of  conditional  vendor  for  refusal  to 

accept.     68:  100. 
Reservation  of  title  to  property  as  affecting 
negotiability    of    note    for 
purchase     price.      43:  277. 
Waiver  of  condition.     12:  700.* 
Rights   and   liabilities   of   vendor  and   pur- 
chaser by  conditional  sale 
on    default    of    pavment. 
.32:  455. 
Right  of  vendor.     32:  455. 

To  collect  the  balance  after  the 
vendor  retakes  possession. 
32:  455. 


To  recover  purchase  price  wher*. 
the  property  is  destroyedEi 
after  delivery.     32 :  458. 

To  recover  on  unpaid  notes  or  con- 
tract where  the  vendor 
does  not  resume  posses- 
sion or  accept  a  return  of 
the  property.     32:  458. 

To  recover  from  the  purchaser  the- 
possession  or  the  value  of 
the  property  on  de  fault.  . 
32:  459. 

To    assert    vendor's   lien.      32:  464.. 
Right  of  purchaser.     32:  465. 

To    recover    payments    where    the- 
vendor  took  the  property 
from  his   possession.     32: 
465. 

To    recover    the    property,    or    its^- 
value,  as  in  trespass.    32: 
467. 
Forfeiture.     32:  469. 

By  vendor,  of  money  received.    32: 
469. 

By  purchaser,  of  money  paid.     32: 
469. 
Rescission.     32:  469. 
Statutory  provisions  as  to   rights  and" 

remedies.     32:  470. 
Waiver.     32:  471. 

Election  of  remedy  under  contract.   32:: 
471. 

b.  Warranty. 

§  6.  Generally. 

Law  governing.     64:  825. 

Express  warranty.     6:  374.* 

Oral  warranty.     12:  694.* 

Before  or  after  sale.    13:  678.» 

Effect  of  representing  things  to  be  "good.*^ 
15:  795. 

As  to  patent  defects.    3:  184.* 

On  sale  by  manufacturer.     6:  392.* 

Of  satisfaction.     1:  645.* 

Of  soundness  of  horse.     3:  184;*  12:  695.« 

Implied  warranty.     6:  374,*    392.* 

Existence  of  implied  warranty  on  judicial' 
sale.     3:  440.* 

Of  goods  by  sample.    5:  702.* 

Implied  warranty  of  genuineness  on  sale  of 
negotiable   paper.     36:  92- 

Implied  warranty  on  sale  of  stock.    53:  153. 

Effect  of  stipulation  that  goods  shall  be 
"satisfactory."     17:208. 

Refusal  to  accept  article  that  does  not  com- 
ply with  warranty.  1 : 
646.* 

Necessity  of  returning  article  that  does  not 
complv  with  warranty.. 
1 :  646> 

Recoupment  of  damages  for  breach  of  war- 
ranty.    1 :  339.* 

Rescission   for  breach  of.     4:  .370;*  9:  611.*' 

Breach  of  warranty  in  the  principal  con- 
tract as  defense  to  a  sure- 
ty.    21 :  406. 

Availability  of  breach  of  warranty  as  set- 
off.    10:  379.* 

Effect  of,  on  sale  of  expectancy  by  pro- 
spective heir.     33:  274. 

Measure  of  damages  for  breach  of  implie4« 
warranty.      18:  385. 
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§  7.  Implied  warranty  of  fitness  of  prop- 
erty bought  for  special  purpose. 
General  principles.     22:  187. 
Contract  executed  or  executory.    22:  188. 
Manufacture.     22:  189. 
Depreciation    of   article.     22:  193. 
Latent  defects.    22:  193. 
Knowledge  of  purpose.     22:  194. 
Effect  of  inspection.     22:  194. 
Articles  of  food,  etc.     22:  195. 
Provisions  of  the  state  Co'des  and  statutes. 

22:  196.  o, 

English   doctrine.      22:  197. 
§  75^.  Warranty  on  sale  of  goods  by  sam- 
ple. 
Generally.     70:  653. 
What    constitutes  a   sale  by  sample.     70: 

654. 
Nature  and  extent  of  warranty,  generally. 

70:  660. 
Sale  by  both  sample  and  description.     70: 

663. 
Latent  defect  in  both  sample  and  bulk.  70: 
665. 
In  general.     70:  665. 
Where  sale   is   by  manufacturer.     70: 
665. 
§  8.  Implied  warranty  of  quality  in  sales 

by  description. 
In  executory  sales.     14:  492. 
Vendee's  rights.     14:  492. 
Vendee's  remedies.     14:  493. 
In  executed  sales.     14:  493. 

c.  Duties;  rights  and  remedies  of  parties. 

§  9.  Generally. 

See  also  supra.  IV.    §§  5.  6. 

Duty   of   purchaser.     2:  519.* 

EflFect  of  option  to  return  goods.     17:  209. 

Necessity  of  notice  to  bind  guarantor  of 
payment  of  purchase  price. 
20:  259. 

Negligence  in  sale  of  food  or  drug.  21 : 
139. 

Defense  to  action  for  price.     11:  681.* 

Rights  conferred  by  a  refusal  or  option. 
21:  127. 

EflFect  of  contract  to  ship  goods  f.  o.  b.  62: 
795. 

Stoppage  in  transitv.  3:  647;*  4:  732;*  11: 
347.* 

Waiver  of  stoppage  in  transitu  or  seller's 
lien  by  attachment  or  ex- 
ecution.    50:  721. 

Personal  liability  of  purchaser  of  personal 
property  which  is  subject 
to  a  lien.     59:  737. 

Waiver  of  seller's  lien  by  attachment  or 
execution.     50:  714. 

Right  to  recover  price  of  property  sold  for 
unlawful  use.     15:  834. 

Liability  of  purchaser  on  illegal  sale  of  in- 
toxicating    liquors.        24 : 
212. 
Conflict   of  laws  as  to.     61:417. 

Admissibility  of  books  of  account  to  prove 
sale  and  delivery  of  goods. 
52:  690. 

Right  to  plead  inconsistent  defenses  in  ac- 
tions relating  to.     48:  196. 


Measure  of  damages  on  breach  by  purchaser. 

3:  589.* 
Measure  of   damages  on  breach  by  seller. 

3:  589.* 
Measure  of  damages  for  breach  of  implied 

warranty.     18:  385. 
Loss  of  profits  of  sale  or  purchase,  as  dam- 
ages.     52 :  209. 
Damages  for  breach  of  contract  for  sale  of 
article  that  has  no   mar- 
ket price.     57:  193. 
§  10.  Effect  of  contract  to  ship  goods  f.  0.  b. 
In   general.     62:  795. 

Vendor's  liability  as  to  loading  and  trans- 
portation    expenses.      62: 
796. 
Upon  whom  the  duty  of  furnishing  cars  or 

vessels  lies.     62:  797. 
EflTect  of  delivery  f.  o.  b.     62:  798. 

Upon  the  placing  of  the  risk.     62:  798. 
Upon    the    passing    of    the    title.      62: 

802. 
Upon  the  place  of  inspection.    62:  804. 
Upon  the  time  of  payment.     62:  805. 
Upon  the  right  of  stoppage  in  transitu. 
62:  805. 
§  II.  Restrictions  on  sale  or  use  of  prop- 
erty as  affecting  purchaser. 
In  general.     55:  631. 
Copyrighted  articles,  electrotype  plates,  etc. 

55:  632. 
Patented  articles.     55:  633. 
In  general.     55:  633. 
Purchase  from  assignee  of  limited  ter- 
ritory.    55:  636. 
For  use  outside  of  territory.     55: 

636. 
For  sale  outside  of  territory.     55: 
637. 
Purchase   in   foreign  country.     55:  639. 
§  12.  Rescission;  fraud. 
Sale  as  a  Fraud  upon  Creditors  of  Seller, 
see     Fraudulent     Convey- 
ances, IX. 
Election  of  remedies  in  case  of  fraudulent 

purchase.     15:  89. 
Effect   of    investigation   by   purchaser.     6: 

151.* 
Rescission  for  fraud.     2:  153.* 

Conflict  of  laws  as  to.     64:  827. 
Fraud   in   obtaining   credit.     14:  264. 
Representations       to      commercial 
agencies.        2:  154;*      14: 
264. 
Intent;  concealment  of  insolvency. 
2:  154;*  14:264. 
Recovery  of  property  by  vendor  in  case  of 

fraud.     1 :  618.* 
Purchase    of   stolen   property,    or   property 
obtained    by     fraud.       4: 
368.* 
Right  of  seller  to  retake  goods  from  inno- 
cent purchaser  from  fraud- 
ulent vendee.     4:  369.* 
Demand  as  a  condition  of  recovery  of  goods 
in     case     of     purchaser's 
fraud.    2:  155.* 
Necessity  of  returning  consideration  before 
bringing  replevin  for  prop- 
erty obtained  by  fraudu- 
lent purchase.    21 :  206. 
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Rescission   for    insolvency.      2:  153.* 
Rescission  for  breach^  of  waranty.     4:  370;* 

9:  611.* 
Liability   of  partnership   for  fraud  in  pur- 
chase   of    property.      51: 
484. 
In  sale  of  property.     51 :  485. 
Effect    of   representing    things    sold    to    be 

"good."     15:  795. 
Waiver  of  right  to  rescind  by  use  of  prop- 
erty   to   test    it.     21:  135. 
§  13.  Pre-existing  debt  as  consideration  for 
bona  fide  purchase  of  property  not 
negotiable. 
Notice  of  prior  equities.     36:  161. 
Value   of   the    property.     36:  162. 
Performance  of  transfer.     36:  163. 
Generally.     36:  163. 

Cases  holding  that  the  creditor  is  a 
bona  fide  purchaser.  36: 
163. 
Cases  holding  that  the  creditor  is  not  a 
bona  fide  purchaser.  36: 
166. 
Decisions  in  states  where  the  rule  is 
not  uniform.     36:  167. 


SALOONKEEPERS. 


Denying  Membership  in  Masonic  Order,  see 
Associations,  24. 


SALOONS. 

Sales  of  Liquor  in.  Generally,  see  Intoxicat- 
ing Liquors. 

Declaring  Saloon  a  Nuisance,  see  Intoxicat-, 
ing  Liquors,  26. 

Prohibiting  Certain  Persons  Entering,  see 
Intoxicating   Liquors,   27,   28. 

Requirement  as  to  Closing,  see  Intoxicating 
Liquors,  38-44. 


SALT. 

In  Shipping  Pen  of  Carrier,  Liability  for 
Injury  by.  see  Carriers,  849,  850. 

Estoppel  as  to  Salt  Wells,  see  Estoppel,  181. 

Lease  of  Salt  Wells,  see  Landlord  and  Ten- 
ant,  24. 

Right  of  Life  Tenants  in  Salt  Well,  see 
Life    Tenants.    .50. 

Negligence  in  I'sing  on  Railroad  Switch,  see 
Railroads,   226. 

I'so  of,  on  Street  Railway  Track,  see  Street 
Railways.    8.').    86. 


SALVAGE. 

Estoppel  to  Claim  Sale  of  Replevied  Prop- 
ertv  to  Satisfv  Claim  for,  see  Estoppel. 
2(i6. 

1.    A    plaintiff    in    replevin    cannot    claim 
salvage   for  rescuing  the  replevied  property 


after  it  had  sunk  while  in  his  possession, 
since  it  was  his  legal  duty  to  care  for  and 
preserve  it.  Three  States  Lumber  Co.  v. 
Blanks,    66    C.    C.    A.    353,    133    Fed.    479, 

69:  283 
2.  No  compensation  can  be  allowed  the 
crew  as  special  salvors  for  throwing  over- 
board a  cargo  of  coal  from  a  stranded  ves- 
sel which  has  not  been  abandoned,  although 
the  service  rendered  is  hazardous  and  peril- 
ous and  results  in  floating  the  vessel  so  that 
it  is  brought  safely  into  port.  Gilbraith 
v.  Stewart  Transportation  Co.  57  C.  C.  A. 
602,    121    Fed.    540,  64:  193 

Editorial   Notes. 

Jurisdiction  of  admiralty  over  contract  aa 

to.     66:  206,  232. 
Rights  of  seamen  as  salvors.     64:  193. 
In   general.     64:  193. 
General  salvors.     64:  193. 

The  general  rule.     64:  193. 
Exceptions    to    the    general    rule.      64: 
19.3. 
Extraordinary  services.     64:  19.3. 
Discharge   of   seamen.     64:  196. 
Abandonment  by  master.     64:  196. 
Recapture.     64:*196. 
Compensation  in  the  nature  of  salvage.   64: 

200. 
Maritime  lien  for.     70:368,  376. 


SALVAGE    CORPS. 


Speed  in  Driving  on  Street,  see  Municipal 
Corporations,   147. 


SALVATION  ARMY. 

As  Beneficiary  of  Charitable  Gift,  see  Char- 
ities, 58, '60. 

Parade  of,  see  Municipal  Corporations,  143, 
144. 

A  member  of  the  Salvation  Army,  play- 
ing on  a  musical  instrument  in  a  parade  of 
that  organization  in  the  street,  comes  with- 
in the  general  phrase  "itinerant  musician." 
Com.  V.  Plaisted,  148  Ma.ss.  375.  19  N.  E. 
224,  2:  142 

Editorial   Notes. 

Delegation  of  power  to  regulate  parades  of. 
20:  721. 


■♦♦» 


SAMPLE. 

Sale  by.  Interstate  Business  in,  see  Com- 
merce,  IV.   c. 

Requiring  Milk  Dealers  to  Furnish,  see  Con- 
stitutional Law,  4()6.  1065;  Criminal 
Law,    101  :     Search    and    Seizure.    1. 

Sufficiencv  of  Deliverv  (m  Sale  by.  see  Con- 
tract's.  IXl,   234." 

Peddlers   by,   see    Peddlers,  5,    10. 

Warrant v  on  Sale  by.  see  Sale.  65,  66.  92- 
04,   09. 

Editorial   Notes. 

Warranty    on    sale    of    goods    by.      70:  653. 


SANCTION— SCHOLARSHIP 

SANCTION. 

Implied  by  Statute,  see  Statutes,  427. 

Editorial   Notes. 
Of  evil  by  statute,  when  implied.     14:  846. 

#  »  » 
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SAND. 

jBond  Securing  Right  to  Take,  from  Beach, 
see  Common.  2.  N 


SANITY. 

See  Incompetent  Persons. 


SATISFACTION. 


Of  Chattel  Mortgage,  see  Chattel  Mortgage, 

V. 
Of  Judgment,  see  Judgment.  V. 
Of  Mechanic's  Lien,  see   [Mechanics'  Liens, 

100. 
Of  Mortgage,  see  Mortgage.  V. 
Contract  to  Give,   see  Contracts,  718,   719; 

Master    and    Servant.    34;    Sale,    3,   4; 

Vendor  and  Purchaser.  52. 
See  also  Accord  and  Satisfaction. 

Editorial  Notes. 

Agreement   to  give.     17:207.* 
Warranty  of,  on  sale  of  goods. 

♦-»-♦ 


I:  645.* 


SAUCINESS. 

To  Officer,  Arrest  for,  see  Arrest,  24. 

«-»♦ 

SAUSAGE. 

Police  Power  as  to,  see  Constitutional  Law, 
1072. 


SAVINGS  ASSOCIATION. 

See  Building  and  Loan  Associations. 


SAVINGS  BANKS. 


See   Banks.  VI.;    VIII.   §§   23,  24. 


SAWDUST. 

Prohibit  iny   Deposit   of.   in  Lake,  see   Con- 
stitutional  Law,  586. 


SCAFFOLD. 


Custom  as  Excuse  for  Failure  to  Make,  see 

Custom,  14. 
Negligence  as  to,  see  Master  and  Servant, 

121,  122,  257,  445,  458,  ftU^l^rojymate 

Cause,  122.  •  \  district, 

Assumption  of  Risk  as  to,  aitHSj    jJiiaK^ool 

Servant,  282,  316.  ,/,/^p" 

Direction  of  Verdict  in  ActijB»rU.'  Injury 

by,  see  Trial,  561. 


SCALES. 

Estoppel  to  Revoke  Permission  to  Place  in 

Street,   see   Estoppel,   16. 
As  Fixtures,  see  Fixtures,   11,  12,  22. 
Effect  of  Condition  on  Question  of  Fixtures, 

see  Fixtures,  11,  39. 
In  Highway,  see  Highways,   109,  110. 


-♦-»■♦- 


SCALPERS. 
See   Ticket  Brokers. 

♦-•-♦ 


SCAVENGERS. 


Grant  of  Monopoly  to,   see   Constitutional 

Law,  456-461. 
License  of,  see  License,  93. 
See  also  Garbage. 


SCHEDULE. 


Of  Assignment  for  Creditors,  see  Assign- 
ments  for   Creditors,  21,  44,  51,  52. 

Of  Debts  in  Bankruptcy  Proceedings,  see 
Bankruptcy,  16. 

Editorial  Notes. 

Necessity  of  swearing  to  schedule  annexed 
to  assignment  for  credit- 
ors.    3:  140.» 

Necessity  of  annexing  schedule  to  assign- 
ment for  creditors.  3: 
139.* 

Sufficiency  of  schedule  annexed  to  assign- 
ment for  creditors.  3: 
140.* 


SCHISM. 
See  Religious  Societies. 


SCHOLARSHIP. 


Levy  on,  see  Levy  and  Seizure,  18. 

Maintenance  of,  by  Public  Funds,  see  Pub- 
lic Moneys,  24. 

Partial  Invalidity  of  Statute  as  to,  see 
Statutes,   92. 
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SCHOOL  BOOKS. 

See  Schools,  V. 


\.    .  ^- 


lOL  COMMISSIONER. 


SCHOOL  DISTRICT. 

See   Schools,  IV. 


SCHOOLHOUSE. 


Construction  of,  see  Schools,  72-74,  89,  90, 

96-98. 
Use    of,    for    Theatrical    Performance,    see 

Schools,  99, 


SCHOOLS. 

L  In  General. 

a.  Legislative    Power;    Constitution- 

ality of  Statutes. 

b.  Admission;     Attendance;     Tuition, 

c.  Health  Regulations. 

d.  Suspension;  Control  over  Pupil. 
n.  Teachers. 

a.  Employment;   Qualification. 

b.  Compensation;   Salary. 

c.  Removal;  Dismissal. 

d.  Liability  of  Teacher. 
m.  Officers  and  Elections. 

a.  Officers, 

b.  Elections, 

1,  In  General, 

2.  Right  to  Vote. 
IV.  Districts  and  Property. 

V.  Books;  Instruction. 
VI,  Editorial  Notes. 

One  Pupil  Kicking  Another  as  Assault,  see 

Assault  and  Battery,  6,  7, 
Establishment     of     Separate     School     for 

Colored  Children,  see  Civil  Rights,  19- 

25. 
Self-Executing  Provision    as    to    Sectarian 

Institution,  see  Constitutional  Law,  82. 
Incorporated,     Protection    against     Impair- 
ment  of   Obligation   of  Contract   with, 

see  Constitutional  Law,  1178. 
Representation  of,  at  State  Exposition,  see 

Counties,  73. 
Goodwill  of,  see  Goodwill,  5,  6. 
Tradename  in,  see  Tradename,  10,  11. 
As  Necessaries  for  Infants,  see  Infants,  70. 

71. 
Limitation   of  Action  on  School   Warrants, 

see  Limitation  of  Actions,  182. 
Special  Logislation  as  to,  see  Statutes,  356- 

300. 
As  to  Colleges,  see  Colleges. 


As  to  Reform  School,  see  House  of  Cor- 
rection. 

As  to  State  University,  see  State  Uni- 
versities. 


I.  In  General. 

a.   Legislative   Power;    Constitutionality   of 
Statutes. 

Establishment  of  High  Schools  by  Legis- 
lature, see  Constitutional  Law,  279. 

Free  Admission  of  Outside  Children  to  City 
School,  see  Constitutional  Law,  656; 
Municipal  Corporations,  62. 

See  also  infra,  67, 

1.  The  legislative  power  over  schools  is 
not  exhausted  by  exercise,  and  the  fact  that 
the  legislature  has  always  intrusted  the 
management  of  school  affairs  to  local 
organizations  will  not  preclude  it  from,  at 
any  time,  changing  the  system  so  as  to 
remove  them  from  local  control.  State  ex 
rel.  Clark  v.  Haworth,  122  Ind.  462,  23  N. 
E.  946,  7 :  240 

2.  The  power  of  the  legislature  to  provide 
for  a  kindergarten  department  in  the  public 
school  system,  for  the  education  of  children 
of  an  age  less  than  six  years,  is  not  pro- 
hibited by  a  constitutional  provision  for 
"free  public  schools  throughout  the  state 
wherein  all  residents  of  the  state  between 
the  ages  of  six  and  twenty -one  years  may 
be  educated  gratuitously."  Re  Kinder- 
garten Schools,  18  Colo.  234,  32  Pac.  422, 

19:  469 

3.  The  constitutional  provision  that  the 
legislature  shall  provide  for  a  system  of 
free  common  schools  wherein  all  the  chil- 
dren of  the  state  may  be  educated  has  no 
application  to  an  institution  wholly  or 
partly  under  private  control.  People  ex  rel. 
New  York  Inst,  for  Blind  v.  Fitch,  154  N. 
Y,  14,  47  N.  E.  983,  38:  591 

4.  A  statute  allowing  part  of  the  school 
fund  of  the  state  of  Kentucky  to  be  taken 
from  one  of  tne  school  districts,  and  ap- 
propriated to  the  payment  of  the  tuition  of 
such  children  living  in  the  district  as  may 
be  taught  under  a  special  contract  at  a 
private  academy,  is  unconstitutional. 
Underwood  v.  Wood,  93  Ky.  177,  19  S.  W. 
405,  15:  825 

b.  Admission;    Attendance;    Tuition. 

Admission. 

Class  Legislation  as  to,  see  Constitutional 

Law,  328. 
Free  Admission  of  Outside  Children  to  City 

School,    see    Constitutional    Law,    656; 

Municipal  Corporations,  62. 
Question    for    Jury    as    to    Admission    of 

Colored    Children,   see   Trial,   507, 
Civil    Rights    of   Negroes    as    to,   see  Trial, 

591. 
See  also  infra,  21-27. 
For  Editorial  Notes,  see  infra,  VI.  §  3. 

5.  Residence  for  common -school  purposes 
is  not  acquired  by  becoming  an  inmate  of 
an  institution  chartered  for  the  care,  sup- 
port, and  education  of  poor  and  needy  chU- 
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-dren,  and  maintained  by  appropriations  of 
public  money  and  voluntary  contributions. 
Com.  ex  rel.  Fry  v.  Upper  Swatara  Twp. 
: School  Directors,  164  Pa.  603,  30  Atl.  507, 

26:  581 
'<Com.  ex  rel.  Parris,  v.  Balmer,  164  Pa.  607, 
50  Atl.  509,  26:584 

6.  A  statute  giving  children  of  soldiers  of 
the  late  war  of  the  rebellion  free  admission 
to  public  schools  in  any  district  does  not 
include  children  who  are  in  a  charitable 
institution  where  the  state  has  made  ade- 

•quate  provision  for  their  educaiion,  even  if 
■  the  directors  of  such  instituti(?n  have,  by 
misconduct  or  neglect,  failed  to  carry  out 
the  provision.  Com.  ex  rel.  Parris  v.  Bal- 
mer, 164  Pa.  607,  30  Atl.  509,  26:  584 

7.  The  legislature  of  Kansas  has  not 
tgiven,  or  attempted  to  give,  to  the  boards 

of  education  of  cities  of  the  second  class 
the  power  to  establish  separate  schools  for 
the  education  of  white  and  colored  children, 
'Or  to  exclude  from  the  schools  established 
for  white  children  the  colored  children  for 
-no  other  reason  than  that  they  are  colored, 
or  of  African  descent.  Knox  v.  Indepen- 
dence Bd.  of  Edu.  45  Kan.  152,  25  Pac.  616, 

11:  830 

8.  The  constitutional  requirement  of  the 
maintenance  and  support  of  a  system  of 
free  common  schools   wherein  all   the   chil- 

■dren  of  the  state  may  be  educated  does  not 
require  a  school  board  to  admit  to  any 
school  under  its  control  all  the  children  who 
may  desire  to  attend  that  particular  school, 
•or  prevent  the  legislature  from  exercising 
its  discretion  as  to  the  best  method  of  edu- 
cating the  different  classes  of  children  in 
•the  state,  whether  those  classes  are  de- 
termined by  nationality,  color,  or  ability, 
so  long  as  it  provides  for  all  alike  in  the 
-character  and  extent  of  the  education  fur- 
•nished  and  facilities  for  its  acquirement. 
People  ex  rel.  Cisco  v.  School  Board,  161  N, 
Y.  .598.  .56  X.  E.  81,  48:  113 

Attendance. 

Review  of  Statute  for  Compulsory  Attend- 
ance, see  Courts,  124. 
<!ompulsory        Education       as       Infringing 
Parent's      Rights,      see      Parent      and 
Child,  1. 
Indictment  for  Refusal   to  Send  Child,  see 

Indictment,  etc.,  76. 
Title  of   Statute  as  to,  see   Statutes,  166, 
247. 

9.  The  natural  right  of  parental  dominion 
-does  not  render  imconstitutional  a  statute 

requiring  children  to  be  sent  to  school. 
-.State  V.  Jackson,  71  N.  H.  552,  53  Atl.  1021. 

60:  739 

10.  A  parent  cannot  be  required  to  pro- 
<'ure  the  consent  of  the  school  board  to  his 
■child's  remaining  away  from  school  to  pro- 
tect himself  from  the  penalty  of  the  com- 
pulsory education  law.  if  it  is,  apparently, 
reasonably  necessary  to  the  child's  life  that 
it  ho  kept  out  of  school.  Id. 
Tuition. 

"Free  Tuition  of  Outside  Children,  see 
Constitutional  Law,  656;  Municipal 
Corporations,  62. 

^ee  also  supra,  6;  infra,  48. 


11.  A  child  living  with  a  domiciled  resi- 
dent and  taxpayer  of  a  sdiool  district  as  a 
member  of  his  family,  with  the  expectation, 
on  the  part  of  all  parties  interested,  that 
this  relation  will  continue  permanently,  al- 
though she  has  never  been  formally  adopt- 
ed and  may  not  have  a  domicil,  in  the 
technical  sense  of  that  term,  in  the  district, 
has  a  "residence"  in  that  district  for  school 
purposes,  and  cannot  be  compelled  to  pay 
tuition  as  a  nonresident.  Yale  v.  West 
Middle  School  Dist.  59  Conn.  489,  22  Atl. 
295,  13:  161 

12.  A  statute  providing  that  pupils  out- 
side the  limits  of  a  high-school  district  in 
the  state  may  attend  such  school  free  of 
charge  to  them,  and  that  for  their  tuition 
an  arbitrary  sum  shall  be  paid  to  the  dis- 
trict out  of  the  general  fund  of  the  county, 
which  may  fall  below  or  exceed  tne  cost  of 
such  tuition,  violates  a  constitutional  pro- 
vision for  uniformity  of  taxes  in  respect  to 
persons  and  property  within  the  jurisdic- 
tion of  the  body  imposing  them,  since  the 
taxpayers  in  the  school  district  may  be  un- 
fairly burdened  by  being  compelled  to  pay 
their  portion  of  the  county  tax  and,  in  ad- 
dition thereto,  all  the  deficiency  that  there 
may  be  in  the  cost  of  the  tuition  of  the 
nonresident  pupils.  High  School  Dist.  No. 
137  V.  Lancaster  County,  60  Neb,  147,  82 
N.  W.  380,  49:  343 

c.  Health  Regulations. 

13.  A  school  board  has  power  to  adopt 
reasonable  health  regulations  for  the  bene- 
fit of  pupils  and  the  general  public.  Duffield 
V.  Williamsport  School  Dist.  162  Pa.  476, 
29  Atl.  742,  25:  152 
Requiring  vaccination. 
Constitutionality       of       Requirement,     see 

Constitutional  Law,  629. 
Police  Power  as  to,  see  Constitutional  Law, 
1012. 

14.  It  will  not  be  supposed  that  the  legis- 
lature has  by  mere  implication  conferred  on 
an  administrative  board  power  to  require 
vaccination  as  a  condition  precedent  to  the 
exercise  of  the  constitutional  and  statutory 
right  of  a  child  to  attend  school.  Potts  v. 
Breen,  167  111.  67,  47  N.  E.  81,  39:  152 

15.  Provisions  empowering  the  commis- 
sioner of  health  to  require  the  vaccination 
of  pupils  as  a  condition  of  admission  to  the 
public  schools  in  case  of  an  epidemic  of 
smallpox  may  be  lawfully  included  in  a 
charter  which  a  municipality  is  authorized 
by  the  state  Constitution  and  statutes  to 
adopt  for  itself.  State  ex  rel.  Freeman  v. 
Zimmerman,  86  Minn.  353,  90  JN.  W.  783, 

58:78 

16.  A  regulation  requiring  children  to  be 
vaccinated  as  a  condition  to  their  admis- 
sion to  the  public  schools,  in  cases  of 
emergency  rendering  it  reasonably  neces- 
sary in  the  interest  of  public  health  and 
for  the  prevention  of  the  spread  of  small- 
pox, is  authorized  by  a  general  legislative 
grant  of  power,  in  broad  and  comprehensive 
terms,  to  do  all  acts  and  make  all  rules 
and   regulations  deemed  necessary  and  ex- 
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pedient   for  the  preservation  of  the  public 
health.  Id. 

17.  Power  to  require  children  to  be  vac- 
cinated as  a  condition  of  attending  school 
is  not  given  to  a  board  of  health  by  a  stat- 
ute providing  that  it  shall  have  general 
supervision  of  the  interests  of  health  and 
life  of  the  citizens,  and  shall  have  authority 
to  make  such  rules  and  regulations  as  it 
may  from  time  to  time  deem  necessary  for 
the  preservation  or  improvement  of  the  pub- 
lic health,  when  the  remainder  of  the  stat- 
ute imposes  and  confers  specific  duties  and 
powers  by  which  the  general  language  of 
the  statute  is  limited.  Potts  v.  Breen,  167 
111.  67.  47  N.  E.  81,  39:  152 

18.  Power  to  make  vaccination  a  con- 
dition to  admission  to  the  schools  is  not 
conferred  by  statutory  authority  to  de- 
termine the  qualifications  for  admission 
thereto,  to  do  all  things  needful  and  de- 
sirable for  their  prosperity  and  success,  and 
to  make  and  enforce  suitable  rules  and 
regulations  for  their  government  and  man- 
agement, where  the  children  are  in  good 
iiealth.  there  is  no  smallpox  in  the  town, 
although  there  are  some  cases  in  other  parts 
of  the  state,  and  the  statute  makes  failure 
to  send  children  to  school,  and  failure  on 
their  part  to  attend,  a  penal  offense. 
Mathews  v.  School  Dist.  No.  1  Bd.  of  Edu. 
127  Mich.  530.  86  N.  W.  1036.  54:  736 

19.  The  existence  of  smallpox  in  a  town, 
or  an  indication  that  an  epidemic  of  that 
disease  is  likely  to  present  itself,  is  not 
necessary  to  permit  school  committees  to 
require  vaccination  of  pupils  before  attend- 
ing public  schools,  under  Conn.  Gen.  Stat. 
?§  2137.  2197.  Bissell  v.  Davison,  65  Conn. 
183.  32  Atl.  348,  29:  251 

20.  It  is  not  necessary  for  the  courts  to 
decide  that  vaccination  is  a  preventive  of 
smallpox,  in  order  to  sustain  an  order  of 
a  board  of  health,  made  in  the  exercise  of 
powers  conferred  upon  it,  by  which  vacci- 
nation is  made  a  condition  of  attending 
school  when  there  is  danger  of  an  epidemic 
of  smallpox.  Blue  v.  Beach,  155  Ind.  121. 
56  X.  E.  89.  50:  64 
Exclusion  of  unvaccinated  pupil. 
Delegation  of  Power  as  to.  see  Constitution- 
al Law,  216. 

Exclusion  as  a  Penalty,  see  Penalties,  4. 
For  Editorial  Notes,  see  infra,  VT.  §  1. 

21.  A  school  board  has  the  right  to  ex- 
clude from  the  schools  those  who  do  not 
comply  with  a  regulation  of  the  city  au- 
thorities and  the  school  board  requiring  a 
certificate  of  vaccination  as  a  condition  of 
attendance.  DufReld  v.  Williamsport  School 
Dist.  162  Pa.  476.  29  Atl.  742.  25:  152 

22.  The  statutory  power  of  a  board  of 
health  to  adopt  and  enforce  rules  and 
regulations  necessary  to  preserve  the  public 
health,  and  to  prevent  the  spread  of  con- 
tagious and  infectious  diseases  includes  the 
power  to  exclude  unvaccinated  children 
from  the  public  schools,  when  there  is  an 
emergency  on  account  of  the  danger  from 
small7)Ox.  Blue  v.  Beach.  155  Ind.  121.  56 
N.  E.  89.  50:  64 
•     23.  The  exclusion  of   unvaccinated  pupils 


from  the  public  schools,  in  the  absence  oF 
any  express  statute  making  vaccination 
compulsory  or  imposing  it  as  a  condition 
upon  the  privilege  of  attending,  school,  can 
be  justified  only  as  a  public  emergency,, 
under  rules  and  orders  oi  the  boards  of" 
health  in  the  exercise  of  the  general  powers- 
conferred  upon  them  by  statute,  and  can- 
not  continue   after  the    emergency    ceases.. 

Id. 

24.  A  rule  of  the  board  of  health,  ex- 
cluding from  the  public  schools,  because 
they  have  not  been  vaccinated,  children 
who  have  the  right  under  the  state  statute 
to  attend  schools,  is  void  vmless  there  is  a 
statute  authorizing  it.  State  ex  rel.  Adams 
V.  Burdge,  95  Wis.  390,  70  N.  W.  347. 

37 :  157 

25.  A  rule  of  the  board  of  health  exclud- 
ing from  schools  children  who  have  not  been 
vaccinated,  although  there  is  no- epidemic  or 
probability  of  an  epidemic  of  smallpox,  is 
void    for   unreasonableness.  Id. 

26.  School  directors  and  boards  of  edu- 
cation have  no  authority  to  exclude  chil- 
dren from  public  schools  for  refusal  to  sub- 
mit to  vaccination,  unless  in  cases  of 
emergency  in  the  exercise  of  police  power  it 
is  necessary,  or  reasonably  appears  to  be 
necessary,  to  prevent  the  contagion  of 
smallpox.  Potts  v.  Breen,  167  111.  67.  47  N. 
E.  81,  39:  152 

27.  The  exposure  of  a  pupil  to  smallpox 
is  not  a  necessary  condition  of  the  right 
to  exclude  him  from  school  until  he  is  vac- 
cinated, where  there  has  been  an  exposure 
to  the  disease,  of  people  in  the  community. 
Blue  V.  Beach,  155  Ind.  121,  56  N.  E.  89, 

50:  64 

d.  Suspension;  Control  over  Pupil. 

Suspension. 

Court's    Power    to    Review    Expulsion,    see 

Courts.  91. 
Compelling  Reinstatement,   see    Mandamus, 

147-149. 
For  Editorial  Notes,  see  infra,  VI.  §§  4,  8. 

28.  A  child  cannot  be  suspended  from  a 
common  school  under  a  rule  of  the  school' 
board,  for  failure  to  replace  or  pay  for 
property  destroyed  or  damaged  by  mere 
carelessness.  Such  carelessness  does  not 
constitute  "gross  misdemeanor"  authorizing 
suspension,  within  the  meaning  of  How. 
(Mich.)  Stat.  §  5069.  Holman  v.  Avon 
School  Dist.  No.  5,  77  Mich.  605,  43  N.  W. 
996,  6:  534 

29.  School  children  may  be  suspended 
from  a  public  school  by  the  board  of  edu- 
cation in  charge,  although  the  children  have 
not  been  giiilty  of  any  violation  of  the 
rules  of  school,  if  their  father  or  mother 
enters  the  school  during  school  hours  and  in 
the  presence  of  the  assembled  scholars,  uses 
oflensive  or  insulting  language  to  a  teach- 
er, in  undertaking  to  call  in  question  or 
interfere  with  the  discipline  of  the  teacher 
over  one  of  the  children.  Cartersville  Bd.  of 
Edu.  V.  Purse,  101  Ga.  422.  28  S.  E.  8!)t>. 

41 :  59?- 
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Control  over  pupil. 

See  also  infra,  62. 

For  Editorial  Notes,  see  infra.  VI.  §§  1,  4, 
8,  9. 
30.  The  board  of  education  may  require 
pupils  to  go  directly  home  when  dismissed 
from  school,  under  statutory  authority  to 
pass  rules  relative  to  anything  whatever 
that  may  advance  the  interests  of  edu- 
cation, the  good  government  and  prosperity 
of  the  free  schools,  and  the  welfare  of  the 
public  concerning  the  same.  Jones  v.  Cody. 
132  Mich.  13,  92  N.  W.  45)5,  \       C2:  160 


II.  leachers. 

a.  Employment ;   Qualification. 

For  Editorial  Notes,  see  infra,  VI.  §§  6,  8. 
10. 

31.  Under  a  statute  which  gives  a  board 
of  school  directors  unlimited  power  to  em- 
ploy a  superintendent  of  schools,  the  board 
may  make  a  contract  for  a  superintendent 
for  a  term  beginning  after  the  term  of  of- 
fice of  some  of  the  members  of  the  board 
has  expired.  Gates  v.  Fort  Smith  School 
Dist.  53  Ark.  468,  14  S.  W.  656,         10:  186 

32.  A  written  contract  of  employment  of 
a  school-teacher,  executed  bj'  the  president 
of  the  board  of  school  directors,  who  is  au- 
thorized to  employ  school-teacheis  with  the 
consent  of  the  board,  under  which  the 
teacher  entered  upon  the  discharge  of  her 
duties  with  the  knowledge  of  all  the  mem- 
bers of  the  board,  is  valid  and  binding  upon 
the  board,  who  will  be  presumed  to  have 
known  the  contents  of  the  contract.  Hull  v. 
Aplington  Independent  School  Dist.  82 
Iowa,  686.  46  N.  W.  1053,  10:  273 

3.3.  The  provision  tor  roll-call  and  entry 
of  ayes  and  noes  on  the  vote  by  members 
of  a  board  of  education  to  employ  a  teach- 
er, made  by  Ohio  Rev.  Stat.  §'  3982.  is 
mandatory;  and  a  imanimous  vote  without 
such  roll-call  and  entry  upon  the  record 
does  not  make  a  valid  election.  New  Con- 
cord Village  School  Dist.  Bd.  of  Edu.  v. 
Best.  52  Ohio  St.  138,  39  N.  E.  694.      27:  77 

34.  A  contract  of  employment  of  a  school 
superintendent  is  deemed  to  be  for  a  year, 
imless  there  is  something  to  show  that  it 
is  for  a  less  term.  Freeman  v.  Bourne,  170 
Mass.  289,  49  N.  E.  435,  ,39:  510 

35.  A  rule  providing  for  the  deduction 
of  1  per  cent  from  the  salaries  of  all  teach- 
ers employed  by  a  board  of  education,  to 
be  paid  into  a  fund  for  the  purpose  of  pro- 
viding annuities  for  teachers  becoming  in- 
capacitated by  reason  of  long  service,  and 
the  insertion  in  the  .teachers'  contracts  of 
a  clause  consenting  to  such  deduction,  are 
beyond  the  authority  of  the  board  and  void, 
in  the  absence  of  legislative  authority. 
Slate  ex  rel.  Jennison  v.  Rogers,  87  Minn. 
130.  91  N.  W.  430,  58:  663 
Qualification. 

Sf'c  alxi  infra.  .58. 

For  Editorial  Notes,  see  infra,  VI.  §  G. 

36  The  person  who  is  the  prudential 
committee  of  a  school  district,    empowered 


to  hire  and  remove  teachers,  has  no  right 
himself  to  act  as  teacher.  Scott  v.  School 
Dist.  No.  9,  67  Vt.  150,  31  Atl.  145,     27:  588- 

37.  The  fact  that  members  of  a  religious 
order  employed  as  public-school  teachers 
contribute  all  their  earnings  beyond  their 
support  to  the  treasury  of  their  order  to  be 
used  for  religious  purposes  does  not  make 
their  employment  illegal.  Hysong  v.  Gal- 
litzin  School  Dist.  164  Pa.  629,  30  Atl.  482,. 

26:203 

38.  A  contract  duly  executed  between  the 
proper  officers  of  a  school  district  and  an- 
other person,  by  ^he  terms  of  which  said 
person  is  employed  as  a  teacher  in  a  public 
school  in  said  district,  is  void  under  the 
North  Dakota  statute,  where  such  person 
at  the  time  of  making  the  contract  holds 
nc  certificate  of  authority  to  teach  in  the 
county  where  the  district  is  located.  Hos- 
mer  v.  Sheldon  School  Dist.  No.  2,  4  N.  D. 
197.  59  N.  W.  10,35.  25:  383: 

39.  A  certificate  to  teach  in  a  kindergar- 
ten is  sufficient  under  Cal.  Pol.  Code,  § 
1771.  as  a  certificate  to  teach  a  branch  of 
education  required  by  a  city  board  of  edu- 
cation, where  such  board  has  adopted  the 
kindergarten  as  part  of  the  public  school 
system:  and  no  other  certificate  need  be 
obtained  in  such  case.  Sinnott  v.  Colombet, 
107  Cal.  187.  40  Pac.  ,329,  28:  594 

40.  The  emploj^ment  as  teachers  in  the 
public  schools,  of  sisters  of  St.  Joseph,  who 
wear  in  the  school  the  distinctive  sectarian 
garb,  crucifixes,  and  rosaries  of  their  order, 
and  sect,  is  not  a  violation  of  the  law  or 
an  abuse  of  discretion  which  the  courts  can 
control.  Hysong  v.  Gallitzin  School  Dist. 
164  Pa.  629",  30  Atl.  482,  26:  203: 

41.  The  exclusion  of  women  from  the 
principalships  of  grammar  schools  for  boys, 
or  mixed  or  combined  grammar  schools,  is 
within  the  discretion  of  the  Philadelphia 
board  of  education,  which  is  empowered  to 
determine  the  qualifications  of  teachers  and 
classify  or  grade  them.  Com.  ex  rel.  Scott 
v.  Board  of  Public  Education,  187  Pa.  70, 
40  Atl.  806.  41:  498 

42.  The  power  of  the  sectional  boards  of 
school  directors  to  elect  principals  of  gram- 
mar schools  under  Pa.  act  May  25,  1871  (P. 
L.  1157),  applicable  to  Philadelphia,  is  sub- 
ject to  the  prior  acts  on  the  same  subject 
which  authorize  the  board  of  education  to- 
provide  the  qualifications  of  all  teachers  and. 
grade  and  classify  them  into  principals  and 
others,  and   to  classify   each  grade.  Id. 

43.  Teachers  are  not  included  in  the  pro- 
vision of  Pa.  Const,  art.  10,  §  3,  that  "wom- 
en twenty-one  years  of  age  and  upwards 
shall  be  eligible  to  any  office  of  control  or 
management  under  the  school  laws."       Id. 

b.  Compensation;  Salary, 

Due  Process  in  Deductions  from,  see  Consti- 
tutional Law,  657. 

E.stoppel  to  Contest  Constitutionality  of 
Pension    Fund,   see   Estoppel,  112. 

Right  to  Enjoin  Improper  I'se  of  School 
Funds,  see   Injunction,  3.34. 
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Special  Legislation  as  to,  see  Statutes,  356. 

See  also  supra,  35. 

For  Editorial  Notes,  see  infra,  VI.  §  7. 

44.  A  school  district  is  liable  to  pay  for 
services  of  a  teacher  who,  though  duly  li- 
censed to  teach,  had  no  valid  contract, 
vhere  he  taught  without  objection  and 
properly  kept  and  returned  the  school 
register  by  reason  of  which  the  district 
drew  public  money  according  to  the  attend- 
ance at  his  school.  Scott  v.  School  Dist.  No. 
9,  67  Vt.  150,  31  Atl.  145,  27:  588 

45.  An  order  by  the  local  board  of  health 
to  a  board  of  education  fecommending  that 
the  schools  be  closed  during  an  epidemic  of 
smallpox,  will  not  relieve  the  board  of  edu- 
cation from  its  liability  for  the  salary  of  a 
teacher  during  such  period,  where  she  was 
ready  and  willing  at  any  time  to  perform 
her  "duties, — especially  where,  at  the  time 
the  contract  of  employment  was  made,  the 
board  of  health  had  no  power  to  enforce 
such  order.  McKay  v.  Barnett,  21  Utah, 
239,  60  Pac.  1100,  50:  371 

46.  A  teacher's  right  to  salary  for  a  period 
during  which  the  school  is  closed  on  ac- 
count of  an  epidemic  of  smallpox,  under  a 
contract  by  which  she  has  agreed  to  give 
her  entire  time  to  the  work,  and  by  reason 
of  which  during  the  whole  of  such  period 
she  holds  herself  in  readiness  to  perform 
her  duties,  is  not  negatived  by  a  clause  in 
the   contract    that    she    shall    receive    the 

.stipulated  salary  "for  the  time  actually  oc- 
cupied in  school."  Id. 

47.  An  epidemic  of  smallpox  is  not  suf- 
ficient to  release  a  board  of  education  from 
its  liability  under  a  contract  to  pay  the 
salary  of  a  teacher  for  a  period  during 
which  the  schools  are  closed,  as  it  does  not 
render  the  performance  of  the  contract  im- 
possible. Id. 

Extra  tuition. 

48.  The  trustees  of  a  common-school  dis- 
trict may  contract  with  a  teacher  that  the 
latter  may  teach  certain  higher  branches, 
and  as  a  part  of  his  compensation  have  the 
right  to  charge  and  receive  compensation 
therefor  from  all  pupils  taking  such 
branches,  under  Ky.  Stat.  §  4364,  entitling 
all  pupils  of  school  age  within  the  dis- 
trict to  free  tuition  in  certain  studies  speci- 
fied in  §  4383,  and  §  4.506,  providing  that  no 
teacher  shall  be  required  to  teach  any  other 
than  the  common-school  branches  imless  it 
is  so  specified  in  a  written  contract  with  the 
trustees.  Major  v.  Cavce,  98  Ky.  357,  33 
S.  W.  93,  30:  697 
Kindergarten. 

49.  A  fund  for  the  support  of  primary 
and  grammar  schools  may  be  lawfully  used 
to  pay  salaries  of  teachers  in  a  kinder- 
garten which  has  been  duly  adopted  as  part 
n(  the  public  primary  schools,  although 
when  the  money  was  raised  by  tax  the 
Ikindergarton  had  no  existence  in  those 
•schools.  Sinnott  v.  Colombet,  107  Cal.  187. 
40  Pac.  329,  28:  594 


c.  Removal;  Dismissal. 


Court's  Power  to  Review,  see  Courts,  90. 

Injunction  against  Teaching  after  Dis- 
missal, see  Injunction,  258. 

Libel  in  Requesting  Revocation  of  License, 
see  Libel  and  Slander,  105. 

See  also  infra,  70. 

For  Editorial  Notes,  see  infra,  VI.  §  6. 

50.  No  by-law  or  contract  of  the  board 
of  regents  of  normal  schools  can  bargain 
awaj',  limit,  or  restrict  the  statutory  power 
of  the  board  to  remove  a  teacher  at 
pleasure.  Gillan  v.  Regents  of  Normal 
Schools.  88  Wis.  7,  58  N.  W.  1042,      24:  33'6 

51.  Every  contract  by  a  teacher  for  em- 
ployment, made  with  the  board  of  regents 
of  normal  schools  in  Wisconsin,  includes  as 
part  of  it  the  statutory  provision  for  re- 
moval at  pleasure  of  the  board.  Id. 

52.  A  reservation  of  the  right  to  annul  all 
contracts  every  fourth  month,  stamped 
across  the  face  of  a  contract  with  a  school- 
teacher, does  not  entitle  the  school  directors 
to  dismiss  him  without  charges,  or  notice, 
or  testimony,  imder  Mill.  &  V.  (Tenn.) 
Code,  §  1192,  subs.  3,  empowering  them  to 
dismiss  a  teacher  "for  incompetence,  im- 
proper conduct,  or  inattention."  Thompson 
V.  Gibbs,  97  Tenn.  489,  37  S.  W.  277,   34:  548 

53.  The  aismissal  of  a  school-teacher 
after  a  legal  employment  must  proceed 
under  Iowa  Code,  §  1734,  and  any  other 
mode  of  dismissal  is  wrongful.  Hull  v.  Ap- 
lington  Independent  School  Dist.  82  Iowa, 
686,  46  N.  W.  1053,  10:  273 

54.  A  school-teacher  elected,  for  a  fixed 
and  definite  time  is  not,  after  the  expira- 
tion of  that  time,  protected  from  dismissal 
except  for  cause,  by  Cal.  Pol.  Code,  §  1793, 
providing  that  teachers  "when  elected"  shall 
be  dismissed  only  for  causes  specified. 
Marion  v.  Oakland  Bd.  of  Edu.  97  Cal.  606, 
32  Pac.  643,  20:  197 

55.  The  joint  committee  of  towns  which 
united  under  Mass.  Stat.  1892,  chap.  344,  to 
employ  a  superintendent  of  schools  and  ob- 
tain a  contribution  therefor  from  the  com- 
monwealth, has  authority  to  dismiss  the 
superintendent  for  sufficient  cau.se,  and  its 
authority  does  not  cease  with  obtaining  the 
contribution  and  employing  the  superin- 
tendent. Freeman  v.  Bourne,  170  Mass.  289, 
49  N.  E.  435,  39:  510 

56.  The  indictment  of  a  school  superin- 
tendent for  adultery,  and  especially  a  ver- 
dict of  guilty,  will  justify  his  dismissal,  al- 
though the  verdict  is  afterwards  set  aside 
and  the  prosecution  is  dismissed,  since  not 
only  good  character,  but  good  reputation, 
is  essential  to  the  greatest  usefulness  in 
his  position.  .  Id. 

57.  There  is  an  implied  condition  which 
authorizes  the  dismissal  of  a  school  superin- 
tendent, if  circumstances  arise  which  ren- 
der him  no  longer  able  or  fit  to  perform 
the  duties   of  his   position.  Id. 

58.  The  subsequent  procurement  of  a  cer- 
tificate by  a  teacher  who  was  not  legally 
autliorized  to  teach  at  the  time  of  making 
a  contract  will  not  make  the  contract  vaad 
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«o  as  to  entitle  him  to  recover  for  broach 
■of   it   by    discharge.      Hosmcr    v.    Sheldon 

School  bist.  No.  2,  4  N.  D.   197,  59  N.  W. 

1035,  25:  383 

d.  Liability  of  Teacher. 

•For  Editorial  Notes,  see  infra,  VI.  §  9. 

59.  A  teacher  is  not  liable  for  perma- 
•nent  injuries  inflicted  without  malice  in 
■the  correction  of  a  pupil,  unless  they  were 
of  such  a  nature  that  a  reasonably  prudent 
person  would  reasonably  foresee  that  a  per- 
manent injury  of  some  kind  would  natural- 
ly or  probably  result  from  his  act.  Drum 
V.  Miller,  135  N.  C.  204,  47  S.  E.  421,  65:  S90 

60.  To  render  a  teacher  liable  for  injuries 
inflicted  upon  a  pupil  by  an  attempt  to  cor- 
rect him  in  a  wrongful  manner,  it  is  not 
necessary  that  he  should  be  able  to  foresee 
that  the  particular  injury  inflicted  would 
be  the  natural  and  probable  consequence  of 
his  act.  Id. 

61.  A  teacher  is  liable  for  the  destruc- 
tion of  the  sight  of  a  pupil  by  throwing  a 
pencil  at  him  to  attract  his  attention  if 
'he  did  not  act  with  ordinary  care,  and  the 
injury  was  the  natural  and  probable  result 
•of  his  negligence,  and  he  ought  reasonably 
■to  have  foreseen  that  a  permanent  injury 
"would  be  the  natural  and  probable  conse- 
quence of  his  act.  Id. 

62.  A  tradesman  has  no  right  of  action 
against  the  principal  of  a  public  school  for 
■enforcing  a  lawful  order  of  the  board  of 
■education  requiring  pupils  to  go  directly 
home  when  dismissed  from  school,  although 
the  effect  of  such  enforcement  is  to  injure 
his  trade  with  the  pupils.  Jones  v.  Codv, 
132  Mich.  13,  92  N.  W.  495,  62:  160 


IIL  Officers  and  Elections. 

a.  Officers. 

Power  as  to  Teachers,  see  supra,  II. 
Power  to  Require  Vaccination,  see  supra,  13, 

21.  26. 
■Control  over  Pupil,  see  supra,  2.S-30. 
Pescission    of    Vote    for    School    Tax,    see 

infra,  97,  98. 
Individual  Action  bv  IVfembers  of  Board  of 

Education,  see  Boards,  3. 
Validity  of  Contract  to  Induce  Action  by, 

see  Contracts,  498.  499. 
Interest  of  Member  of  Building  Committee 

in  Contract,  see  Contracts,  .509. 
Power  to  Favor  Union  Labor,  see  Contracts, 

840. 
<^onclusivoness  of  Finding  by  Lesrislature  on 

Claim  against,  see  Courts,  117. 
Equity  .Jurisdiction    to    Set    Aside    Illegal 

Contract  by.  see  Equity,  41. 
<larnishment  of  Board,  see  Garnishment,  14, 

101. 
Libel   by  Requesting  Revocation  of  Teach- 
er's License,  see  Libel  and  Slander,  105. 
Mandamus  to,  see  Mandamus,  I.  g. 
Mandamus  to  Determine  Title  to  Office,  see 

Mandamus,  142. 


Eligibility  to  Office,  see  Officers,  21. 

Election  of,  see  Officers,  66,  67;  Parlia- 
mentary Law,  2,  6. 

Removal  of,  see  Officers,  143. 

Sufficiency  of  Answer  in  Action  against,  see 
Pleading.  515. 

Liability  of  Member  of  Board  of  Education, 
see  Officers,  201. 

Individual  Liability  of,  on  Contract,  see 
Principal  and   Agent,  97. 

Prohibition  to  Directors,  see  Prohibition,  32. 

See  also  supra,  65. 

For  Editorial  Notes,  see  infra,  VI.  §  10. 

63.  A  superintendent  of  public  instruc- 
tion who  is  appointed  at  the  pleasure  of 
the  school  board,  and  takes  no  official  oath, 
gives  no  official  bond,  has  no  commission 
issued  to  him,  and  has  no  fixed  or  definite 
tenure  of  office,  is  not  a  "municipal  of- 
ficial" within  the  meaning  of  a  charter  re- 
quirement that  such  officials  shall  be 
registered  voters  of  the  citv.  Baltimore  v. 
Lyman,  92  Md.  591,  48  Atl.  'l45,  .52:  406 

64.  Members  of  school  committees  are  not 
"officers  of  local  police,"  within  the  meaning 
of  the  Connecticut  Constitution,  providing 
that  such  officers  shall  be  elected  by  the 
towns.  Neither  are  they  ordinary  town  of- 
ficers, which  the  towns  had  a  right  to  elect 
at  the  time  of  the  adoption  of  the  Consti- 
tution. State  ex  rel.  Walsh  v.  Hine,  59 
Conn.  50,  21  Atl.  1024,  10:  83 

65.  A  school  commissioner  whose  author- 
ity is  not  confined  to  one  school  district, 
but  extends  to  many  of  them,  with  power 
of  superintendence  and  control,  is  to  be 
classed  with  the  town  and  county  officers 
within  a  constitutional  provision  as  to  the 
election  of  officers  restricting  the  franchise 
to  male  citizens.  Re  Gage,  141  N.  Y.  112. 
35  N.  E.  1094,  25:  781 

66.  The  board  of  education  of  a  school 
district  created  by  W.  Va.  Code,  chap.  45, 
§  7,  is  a  public  corporation,  having  no 
powers  not  expressly  conferred  or  fairly 
arising  by  necessary  implication,  and  can 
act  only  in  the  mode  prescribed  by  statute. 
Honaker  v.  Pocatalico  Dist.  Bd.  of  Edu.  42 
W.  Va.  170,  24  S.  E.  544,  32:  413 

67.  The  legislature  may  impose  upon  all 
officers  whose  tenure  is  legislative  such 
duties  respecting  school  afl'airs  as  it  deems 
proper.  State  ex  rel.  Clark  v.  Haworth,  122 
Ind.  462.  23  N.  E.  946,  7:  240 

68.  The  inhabitants  and  electors  of  a 
town  have  no  natural  right  to  elect  the  en- 
tire school  committee  of  the  town ;  nor,  in 
the  absence  of  any  constitutional  provision, 
is  such  right  secured  to  them  by  any  real 
or  fictitious  social  compact,  so  as  to  prevent 
the  legislature  from  making  the  secretary 
of  the  state  board  of  education  ex  officio  a 
member  of  the  school  committee  in  every 
town  in  which  is  situated  a  school  whose 
teachers  are  appointed  bv  the  state  board. 
State  ex  rel.  Walsh  v.  Hine.  59  Conn.  .50, 
21   Atl.  1024.  10:  83 

69.  A  board  of  education  in  West  Virginia 
cannot  incur  any  debt  to  be  paid  out  of  the 
school     money    of    any    subsequent    year. 
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Honaker  v.  Pooatalieo  Dist.  Bd.  of  Edu.  42  | 
W.  Va.  170.  24  S.  E.  .544,  32:  413 

70.  A  school  director  is  disqualified  to  sit 
as  a  member  of  the  board  to  try  charges 
of  misconduct  of  a  school  superintendent, 
when  he  has  a  personal  enmity  toward  him, 
and  has  been  a  prime  mover  in  the  prose- 
cution of  the  charges,  and  has  declared  that 
he  should  vote  for  his  conviction,  while 
there  is  no  appeal  from  the  decision  of  the 
board.  State  ex  rel.  Barnard  v.  Seattle  Bd. 
of  Edu.  19  Wa.sh.  8,  52  Pac.  317,        40:  317 

b.  Elections. 

1.  In  General. 

Jurisdiction  as  to,  see  Courts,  258. 

Usage  as  to  Warning  Meeting,  see  Custom, 

8. 
Ballot  in.  see  Elections,  117. 
For  Editorial  Notes,  see  infra,  YI.  §  10. 

71.  A  majority  of  those  who  vote,  though 
less  than  a  majority  of  those  actually 
present  at  the  meeting,  is  sufficient  to  carry 
a  resolution  at  a  school  meeting  for  the 
issue  of  bonds,  under  a  statute  requiring  "a 
majority  of  all  the  inhabitants  .  .  . 
entitled  to  vote,  to  l)e  ascertained  by  tak- 
ing and  recording  the  ayes  and  notes  of 
such  inhabitants  attending"  the  meeting. 
Smith  V.  Proctor,  130  N.  Y.  319,  29  N.  E. 
312,  14:  403 

72.  A  vote  for  a  tax  for  the  construction 
of  a  schoolhoust.  imder  Iowa  Code,  §  1717, 
by  the  electors  of  a  district  township  at  an 
annual  meeting,  need  not  be  by  ballot. 
Seaman  v.  Baughman,  82  Iowa,  216,  47  N. 
W.  1091,  11:354 

73.  A  constitutional  provision  that  "all 
elections  by  the  people  shall  be  by  ballot" 
does  not  apply  to  voting  by  the  electors  of 
a  district  township,  at  an  annual  meeting, 
a  tax  for  the  construction  of  a  schoolhouse. 

Id. 

74.  It  is  not  necessary  that  a  site  for  a 
new  schoolhouse  should  be  secured  before 
voting  a  tax  for  the   schoolhouse.  Id. 

2.  Right  to  Vote. 

See  also  Elections,  24,  25. 

75.  A  constitutional  provision  that  "there 
may  be  a  county  superintendent  of  schools 
whose     .     .     .     manner  of  election 

shall  be  prescribed  by  law,"  which  becomes 
operative  by  legislation,  makes  such  super- 
intendent a  constitutional  officer  at  whose 
election  only  those  voters  recognized  by  the 
Constitution  can  vote.  People  ex  rel. 
Ahrens  v.  English.  139  111.  G22,  29  X.  E.  678. 

15:  131 

76.  A  statute  giving  women  a  right  to 
vote  for  school  officers  does  not  apply  to 
the  election  of  a  county  superintoiulent  of 
schools,  who  is  made  an  elective  officer  by 
llie  Constitution  of  the  state,  which  de- 
scribes   as    electors    male     citizens    of    the 


I'nited  States  above  the  age  of  twenty-one- 
years,  and  those  who  were  electors  in  the 
state  April  1,  1848,  or  became  naturalized 
before  -Tan.  1,  1870.  Id. 

77.  The  word  "male,"  in  the  clause  of 
the  Illinois  Constitution  which  gives  male 
citizens  of  the  United  States  twenty-ons- 
years  of  age  the  right  to  vote,  is  to  be  re- 
jected in  determining  the  meaning  of  the 
Illinois  statute  which  gives  to  a  woman 
twenty-one  years  of  age  the  right  to  vote 
for  school  officers  if  she  belongs  to  a  class 
of  voters  mentioned  in  the  Constitution, 
and  has  the  proper  residence  qualifications, 
and  is  duly  registered.  Id. 

78.  A  statute  giving  women  of  the  re- 
quired age,  citizenship,  and  residence,  the 
right  to  vote  for  members  of  the  board  of 
education  of  a  school  district,  does  not 
violate  the  Illinois  Constitution,  as  those 
officers  are  not  among  those  which  the 
Constitution  requires  to  be  elected,  and  for 
whom,  therefore,  votes  can  be  cast  only 
bv  electors  recognized  bv  the  Constitution. 
Plummer  v.  Yost,  144  111.  68,  33  X.  E.  191, 

19:  no 

79.  The  right  of  women  to  vote  at  a 
school  meeting  for  a  director  of  a  district,, 
as  provided  by  Or.  Sess.  Laws  1891.  p.  1.30, 
is  not  precluded  by  Or.  Const,  art.  2.  §  2, 
limiting  the  right  to  vote  "at  all  elections 
authorized  by  law"  to  male  citizens,  as  this 
is  construed  with  the  constitutional  pro- 
vision giving  the  legislature  power  to  pro- 
vide a  svstem  of  common  schools.  Harris 
V.  Burr.  32  Or.  .348.  52  Pac.  17.  39:  768- 

80.  An  alien  woman  is  not  a  legal  voter 
at  a  school  election  under  the  Illinois  stat- 
tite.  Dorsev  v.  Brigham,  177  111.  2.50.  .52  X. 
E.  303,         ■  42:  809 

81.  The  wife  of  a  man  who  has  filed  a 
declaration  of  intention  to  become  a  citizen, 
but  has  not  yet  become  a  citizen,  is  not  en- 
titled to  vote  at  a  school  election  because  of 
her    marriage.  Id. 

82.  The  marriage  of  an  alien  woman  with 
a  citizen  after  she  has  voted  at  a  school 
election  will  not  have  any  retroactive  ef- 
fect to  make  her  vote  valid.  Id. 

83.  Foreign-born  women  married  to- 
American  citizens  have  the  right  to  vote  at 
school  elections,  under  Starr  &  C.  fill.) 
Ann.  Stat.  1896.  chap.  46.  p.  1741.  "^  342.  if 
they  have  the  specified  qualifications  as  to 
age  and  residence.  Id. 

84.  A  woman  who  has  not  come  into  a 
county  and  become  an  actual  resident 
thereof  for  the  specified  period  before  a 
school  election  takes  place  is  not  entitled  to 
vote  at  the  election,  although  her  legal 
domicil  may  have  been  there  for  that  period 
bv  virtue  of  her  husband's  residence  there. 

^  Id. 

85.  A  married  woman  who  spends  a 
y)ortinn  of  her  time  in  her  father's  family, 
withoirt  any  intention  to  remain  and  make- 
her  permanent  abode  there,  is  not  a  resident 
for  the  purpose  of  voting  at  a  school  elec- 
tion, where  her  husband  resides  elsewhere,, 
and   she  is  with  him  part  of  the  time.     Id. 
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IV.  Districts  and   Property. 

Use  of  School  Funds  for  Private  Academy, 
see  supra,  4. 

Vetoing  Item  of  Appropriation  Bill  for,  see 
Appropriations,  21-23;  Courts,  495. 

Charitable  Gift  for,  see  Charities,  24-34,  45, 
59.  71-73.  88a,  91,  105.  125,  126. 

Acceptance  of  Legacy  by  District,  see  Wills, 
394. 

Consideration  for  Grant  to,  see  Contracts, 
30. 

Consideration  for  Note  Given  to  School  Dis- 
trict for  Library  Building,  see  Bills 
and  Notes,  34. 

Consideration  for  Promise  to  Give  Money 
for  Library,  see   Contracts,  49. 

Bonus  for  Library  of,  see  Contracts,  493. 

Judicial  Notice  as  to  School  Funds,  see  Evi- 
dence, 36. 

Injunction  against  Use  of  Funds,  see  In- 
junction, 333,  334. 

Taking  Part  of  Lot  for  HigliYi^ay,  see  High- 
ways, 2. 

Effect  of  Judgment  as  to  School  Lands,  see 
Judgment,  183. 

Forfeiture  of  School  Lands,  see  Public 
Lands,  25. 

Lien  on  Property,  see  Mechanics'  Liens,  65. 

Use  of  Public  Funds  in  Aid  of,  see  Public 
Moneys,  60-66. 

See  also  supra,  68. 

For  Editorial  Notes,  see  infra,  VI.  §§  2,  11. 

Districts  generally. 

Bonds  Issued  by,  see  Bonds,  102,  106,  147. 

Effect  of  Change  of  Boundaries  on  Chari- 
table Gift,  see  Charities,  105. 

Equal  Protection  as  to,  see  Constitutional 
Law,  329. 

■Classification  of,  see  Statutes,  357-360. 

86.  Minn.  Sp.  Laws  1878,  chap.  155,  en- 
titled "An  Act  for  the  Establishment  of 
Public  Schools  in  the  City  of  Winona," 
established  a  school  system,  not  for  the 
territory  then  within  the  city  limits,  but  for 
the  city  of  Winona,  whether  enlarged  or 
diminished  in  area  by  future  legislation. 
Hence  that  part  of  the  territory  of  a 
school  district  which  was  annexed  to  the 
city  by  Sp.  Laws  1887,  chap.  5,  became  a 
part  of  it  for  school,  as  well  as  other  mu- 
nicipal, purposes,  and  ceased  to  be  a  part  of 
the  school  district.  Winona  v.  Winona 
County  School  Dist.  No.  82,  40  Minn.  13,  41 
JST.  W.  539,  3:  46 

87.  A  town  or  village  authorized  to  incor- 
porate   for   school    purposes,   under    Sayles' 

(Tex.)  Ann.  Stat.  art.  3733,  cannot  be  ex- 
tended to  cover  28  square  miles  of  territorj', 
where  the  true  limits  of  the  real  town  do 
not  extend  from  its  central  point  more  than 
%  of  a  mile.  State  ex  rel.  Tavlor  v.  Eidson. 
76  Tex.  302,  13  S.  W.  263,       "  7:  733 

Liabilities. 
For  Editorial  Notes,  see  infra.  VI.  §  11. 

88.  A  school  township  organized  under 
Dak.  Laws  1883.  chap.  44.  becomes  im- 
mediately liable  for  the  debts  of  a  district, 
the  schoollinuse  and  furniture  of  which  be- 
<'omo  tiie  property  of  such  township,  with- 
out regard  to  a  settlement,  under  §§   136- 


138,  of  the  equities  between  the  several  dis- 
tricts included  in  such  township.  Coler  v. 
Dwight  School  Twp.  3  N.  D.  249,  55  N.  W. 
587,  28:  649 

89.  Payment  for  material  furnished  for 
and  used  in  a  school  building  may  be  en- 
forced as  far  as  is  possible  without  exceed- 
ing the  constitutional  limit  upon  the  debt 
of  the  district,  although  the  contract  under 
which  it  is  furnished  is  invalid  as  a  whole 
because  not  within  such  Umit.  McGillivray 
v.  Joint  School  Dist.  No.  1,  112  Wis.  354,  88 
N.  W.  310,  58:  100 

90.  Liability  as  on  an  implied  contract  to 
pay  for  material  furnished  for  and  used  in 
the  construction  of  a  schoolhouse  will  not 
arise  against  the  school  district,  when  the 
express  contract  for  it  proves  invalid  be- 
cause the  constitutional  limit  of  indebted- 
ness has  been  exceeded  by  the  district.     Id. 

91.  A  school  corporation  organized  solely 
for  the  public  benefit  is  not  liable  for  inju- 
ries caused  by  the  negligence  of  its  officers 
or  unless  it  is  given  authority  to  raise 
money  from  its  taxpayers  to  pay  such 
claims.  Freel  v.  Crawfordsville  School  City, 
142  Ind.  27,  41  N.  E.  312,  '  37:  301 

92.  The  doctrine  of  respondeat  superior 
does  not  apply  to  a  school  district  in  Penn- 
sylvania, because  it  is  merely  the  agent  of 
the  Commonwealth  in  the  administration  of 
the  great  public  charity  of  education;  and 
it  cannot  be  made  liable  for  injuries  to  a 
person  caused  by  the  negligence  of  both  its 
janitor  and  its  school  board.  Ford  v.  Ken- 
dall School  Diat.  121  Pa.  543,  15  Atl.  812. 

1:  607 
Ratification. 

93.  A  school  district  which  has  received, 
retained,  and  used  for  a  long  period  of 
time  school  furniture  bought  for  it  by  the 
members  of  the  school  board  acting  separ- 
ately without  any  board  meeting,  must  be 
deemed  to  have  ratified  the  purchase,  and 
must  pay  for  the  property  so  obtained  for 
its  use.  Union  School  Furniture  Co.  v.  Elk 
County  School  Dist.  No.  60,  50  Kan.  727, 
32  Pac.  368,  "  20:  136 

94.  A  school -district  meeting  may  ratify 
a  contract  made  by  the  school  board  for  a 
schoolhouse  the  cost  of  which  exceeds  "the 
funds  provided  for  the  purpose,"  to  con- 
tract within  which  amount  the  authoritj'  of 
the  board  is  limited  by  statute.  McGil- 
livrav  v.  Joint  School  Dist.  No.  1,  112  Wis. 
.354.  88  N.  W.  310,  58:  100 

95.  The  contract  of  a  school  board  for 
materials  for  a  school  building,  which  is 
invalid  because  the  board  exceeds  its  au- 
thority by  failing  to  limit  the  contract 
price  to  the  "funds  provided  for  that  pur- 
pose," is  ratified  by  a  vote  of  the  district 
authorizing  the  provision  of  funds  to  cover 
the  amount  which  it  has  agreed  to  pay.  Id. 
Taxation. 

Recovery  Back  of  Taxes  Levied  by  Mistake, 
see  Assumpsit,  60a,  6.3a,  63b. 

^fode  of  Assessing  Tax,  see  Taxes,  354. 

Sale  of  School  Lands  for  Taxes,  see  Taxes, 
511. 

Tax  to  Pay  Invalid  Claim,  see  Taxes,  90. 
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Exemption  of  Schools  from  Taxation,  see 
Taxes,  I.  f,  3. 

Liability'  of  School  Property  for  Public  Im- 
provement Assessments,  see  Public  Im- 
provements,  108-110. 

See  also  supra,  72-74;   Taxes,  338. 

For  Editorial  Notes,  see  infra,  VI.  §  11. 

96.  A  new  schoolhouse  at  the  center  of 
the  subdistrict  is  sufficiently  necessary  to 
make  a  tax  therefor  legal,  where  the  sub- 
district  is  2  miles  wide  and  the  existing 
sclioolhouse,  which  has  been  built  thirty 
years,  is  half  a  mile  from  the  center,  and 
some  of  the  school  children  live  too  far 
from  it  to  be  able  to  attend,  although  it 
may  be  used  on  the  old  site  for  a  number 
of  years  yet,  but  cannot  be  advantageously 
moved.  Seaman  v.  Baughman,  82  Iowa, 
216,  47  N.  W.  1091,  11:  354 

97.  The  right  of  the  voters  of  a  district 
township  to  rescind  a  vote  for  a  tax  to 
build  a  schoolhouse  in  a  subdistrict,  at  a 
regular  meeting  subsequent  to  that  at 
which  the  tax  was  voted,  exists  by  neces- 
sary implication  from  the  power  to  vote  the 
tax,  when  they  rescind  the  vote  before  the 
tax  has  been  collected,  levied,  or  certified 
to  the  board  of  supervisors  for  that  pur- 
pose. Hibbs  V.  Adams  Dist.  Twp.  110 
Iowa,  306,  81  N.  W.  584,  48:  535 

98.  A  vested  right  to  have  a  tax  for 
building  a  schoolhouse  levied  and  collected 
is  not  acquired  so  as  to  prevent  rescission 
of  the  vote  for  the  tax,  by  commencing  an 
action  to  compel  the  certification  of  the  tax 
for  levy  and  collection.  Id. 
Use  of  schoolhouse. 

Construction  of  Schoolhouse,  see  supra,  72- 
74,  89,  90,  96-98. 

What  Excuses  Failure  to  Rebuild  School- 
house,  see  Contracts,  671. 

Compensation  on  Condemnation  for  School- 
house,  see  Damages,  478. 

Effect  of  Teacher's  Residence  in  School - 
house,  see  Landlord  and  Tenant,  1. 

Purchase  of  Schoolhouse  on  Credit,  see 
Municipal   Corporations,   338. 

Building  Schoolhouse  on  Park,  see  Parks 
and  Squares,  4. 

See  also  infra,  122. 

For  Editorial  Notes,  see  infra,  VI.  §  11. 

99.  Permitting  the  use  of  a  school  build- 
ing for  theatrical  performances  as  a  busi- 
ness, whether  in  combination  with  its  use 
for  school  purposes  or  otherwise,  is  a  breach 
of  faith,  and  will  be  enjoined,  where  the 
building  lias  been  constructed  with  the  pro- 
ceeds of  bonds  based  upon  a  tax  voted  to 
be  imposed  to  erect  a  building  for  school 
purposes,  though  the  municipal  authorities 
may  make  such  casual  and  incidental  tisc 
of  the  building  as  is  not  inconsistent  with, 
or  prejudicial  to,  the  main  purpose  for 
wiiich  it  is  erected.  Sugar  v.  Monroe.  108 
La.  G77,  32  So.  961,  59:  723 


V.    Books ;    Instruction. 

Text  books. 

Delegation  of  Power  as  to,  see  Constitution- 
al Law,   170. 
See  also  infra,  119,  128. 
For   Editorial  Notes,   see   infra,  VI.  §   5. 

100.  The  regulation  of  the  public  school* 
is  a  state  matter  exclusively  within  the  do- 
minion of  the  legislature.  Hence  an  act 
prescribing  the  text-books  to  be  used  there- 
in, and  regulating  the  method  of  procuring 
them,  does  not  impinge  in  the  slightest  de- 
gree upon  the  right  of  local  self-govern- 
ment. State  ex  rel.  Clark  v.  Haworth,  122 
Ind.  462,  23,  N.  E.  946,  7 :  240 

101.  No  right  of  local  self-government  i» 
infringed  by  a  statute  which  provides  for 
the  selection  of  uniform  text-books  for  all' 
the  schools  in  the  state  by  a  commission,, 
and  for  letting  a  contract  therefor  to  the 
lowest  bidder.  Leeper  v.  State,  103  Tenn. 
500,  53  S.  W.  962,  48:  167. 

102.  Trustees  of  a  school  district  have  the 
right  to  prescribe  text-books  for  use  in 
their  district  by  virtue  of  their  general  con- 
trol of  the  school  given  them  by  statute,  if 
the  legislature  has  not  prescribed  what 
books  shall  be  used,  or  given  any  other  of- 
ficer or  board  the  right  to  do  so.  Campana* 
V.  Calderhead,   17  Mont.  548,  44  Pac.  83, 

36:  277 

103.  As  incident  to  its  constitutional 
power  to  make  the  public-school  systen* 
uniform,  the  legislature  may  provide  that 
the  books  shall  be  obtained  through  the 
medium  of  a  contract  awarded  to  the  best 
or  lowest  bidder.  State  ex  rel.  Clark  v. 
Haworth.  122  Ind.  462,  23  N.  E.  946,    7:  240 

104.  The  authority  of  the  state  to  regu- 
late and  control  public  schools  includes  the 
power  to  provide  for  the  selection  of  uni- 
form text-books  for  all  the  schools  of  the- 
state,  and  to  provide  for  the  purchase  there- 
of under  a  contract  with  the  lowest  bidder.. 
Leeper  v.  State,  103  Tenn.  500,  53  S.  W. 
962,  48:  167 

105.  The  adoption  by  the  legislature  of  a 
uniform  series  ot  text-books  throughout  the- 
state  is  not  required  by  Mont.  Const,  art. 
11,  §  1,  requiring  a  general,  uniform,  and 
thorough  system  of  public  free  common 
schools.  Campana  v.  Calderhead,  17  Mont. 
548,  44  Pac.  83,  36:  277 

106.  An  act  providing  for  the  procure- 
ment of  books  for  the  public  schools,  which 
attains  the  result  for  which  it  was  passed,, 
cannot  be  declared  invalid  because  it  re- 
(juires  public  officers  to  perform  duties 
which  confer  an  incidental  benefit  upon  in- 
dividual bookdealers.  State  ex  rel.  Clark  v. 
Haworth.  122  Ind.  462,  23  N.  E.  946,    7:  240 

107.  An  act  providing  for  the  procure- 
ment of  books  for  the  public  schools  is  not 
within  the  constitutional  provision  against 
monopolies  because  it  designates  certain 
books  as  a  standard,  and  requires  books, 
furnished  to  be  equal  in  merit  to  those 
named,  and  the  books  adopted  imiform,  and 
permits  tlie  selection  of  copyrighted  works, 
and  requires  the  exclusive  contract  for  fur- 
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nishing  them  to  be  awarded  to  the  lowest 
bidder,  where  there  is  no  exclusion  of  per- 
sons from  bidding,  but  competition  is  open 
to  all  who  are  prepared  to  supply  books  of 
the  required  standard.  Id. 

108.  A  statute  prescribing  uniform  text- 
books for  schools  throughout  the  state,  with 
provisions  for  their  selection  by  a  commis- 
sion, and  the  letting  of  a  contract  there- 
after to  the  lowest  bidder  for  supplying  any 
books  that  have  been  approved  by  the  com- 
mission, is  not  in  violation  of  Tenn.  Const, 
art.  1,  §  22,  against  monopolies?  since  the 
purpose  of  the  statute  is  not  to  confer  any 
pecuniary  benefit  upon  the  state  or  school 
officials  or  publishers,  but  to  confer  a  bene- 
fit upon  the  public.  Leeper  v.  State,  103 
Tenn.  500.  53  S.  W.  962.  48:  167 

109.  The  legislature  may  give  one  person 
the  exclusive  privilege  for  a  certain  period 
of  time  of  furnishing  books  for  the  public 
schools  of  the  state,  and  compel  the  officers 
whose  duty  is  to  procure  such  books  to  ob- 
tain them  exclusively  from  such  person,  as 
well  as  require  patrons  of  the  schools  to 
use  the  books  prescribed.  State  ex  rel. 
Clark  V.  Haworth,  122  Ind.  462,  23  N.  E. 
946,  7 :  240 

110.  The  fact  that  the  state  is  not  bound 
by  an  agreement  authorized  by  statute,  giv- 
ing a  publisher  the  right  to  furnish  all  the 
text-books  used  in  the  public  schools  of  the 
state,  does  not  make  the  privilege  invalid, 
so  as  to  relieve  a  school-teacher  from  liabil- 
ity for  violating  the  provisions  of  the  stat- 
ute by  using  unauthorized  text-books. 
Leeper  v.  State,  103  Tenn.  500.  53  S.  W. 
962.  48:  167 

111.  The  duty  imposed  upon  school  trus- 
tees by  Ind.  act  March  2,  1889,  §  7,  "to 
immediately  procure  and  take  charge  of  the 
books"  provided  under  the  terms  of  that 
act  for  use  in  the  public  schools,  and  "to 
furnish  them  on  demand  to  the  school  pat- 
rons" at  the  price  fixed  therefor,  is  impera- 
tive and  may  be  enforced  by  mandamus. 
State  ex  rel.  Clark  v.  Haworth,  122  Ind. 
462,  23  N.  E.  946,  7:  240 

112.  There  is  not  such  lack  of  safeguards 
against  extortion  and  oppression  as  to  ren- 
der invalid  a  statute  providing  for  the  pur- 
chase of  all  the  text -books  used  in  the  pub- 
lie  schools  of  the  state  from  the  same  pub- 
lisher, where  the  statute  provides  for  a  let- 
ting at  the  lowest  rates,  in  free  competi- 
tion, after  public  advertisement,  and  that 
the  prices  shall  always  be  as  low  as  the 
books  have  ever  been  or  are  now  being  pub- 
lished xmder  contract  in  any  state,  county, 
or  district  of  the  Ignited  States,  when  like 
conditions  prevail,  while  power  is  conferred 
upon  a  commission  to  judge  of  these  condi- 
tions and  enforce  them.  Leeper  v.  State. 
103   Tenn.   500,  53   S.  W.   962.  48:  167 

113.  Requiring  payment  in  advance  in  or- 
der to  obtain  school  books  which  have  to  be 
delivered  out  of  the  county  is  not  an  arbi- 
trary provision  of  a  statute  providing  for 
the  purchase  of  all  the  text-books  used  in 
the  public  schools  of  the  state  from  one 
publisher  on  a  contract  let  to  the  lowest 
bidder,  and  does  not  infringe  the  rights  of 


the  citizen  to  make  purchases  on  credit.  Id. 

114.  Public  money  or  property  is  not  ap- 
propriated for  the  benefit  of  any  religious; 
sect  or  society,  theological  or  religious  semi- 
nary, in  violation  of  Mich.  Const,  art.  4, 
§  40,  by  allowing  extracts  from  the  Bible 
to  be  read  as  a  supplemental  text-book  on 
reading,  just  before  the  close  of  the  sessions, 
of  school,  from  which  exercise  any  pupil 
can  be  excused  upon  the  application  of  par- 
ents or  guardian.  Pfeiffer  v.  Detroit  Bd.  of 
Edu.  118  Mich.  560,  77  N.  W.  250,  42:  536. 
Maps  and  charts. 

115.  The  appliances  which  a  board  of  edu- 
cation may  provide  for  a  school  include 
maps  and  charts,  if  they  are  not  mere 
school  books  in  some  other  form  or  under 
some  other  name,  but  something  suitable  ta 
the  school  and  reasonably  necessary  for  in- 
struction, of  which  a  few  will  answer  the 
needs  of  all  the  pupils.  Honaker  v.  Poca- 
talico  Dist.  Bd.  of  Edu.  42  W.  Va.  170,  24 
S.  E.  544,  32:4ia 
Instruction. 

116.  Kindergarten  classes  may  be  in- 
structed in  separate  buildings,  and  no> 
studies  except  those  of  the  kindergarten 
system  taught  in  such  classes,  under  Cal. 
Pol.  ,  Code,  §  1666,  providing  that  other 
studies  may  be  .authorized  by  the  board  of 
education,  but  not  to  the  neglect  or  exclu- 
sion of  studies  named  in  §  1665,  as  §  1665- 
only  requires  those  branches  of  study 
"in  the  several  grades  in  which  each  may 
be  required."  Sinnott  v.  Colombet,  107  CaL 
187,  40  Pac.  329,  28:  594 

117.  The  teaching  of  the  German  lan- 
guage in  "any  school  of  a  township,  town, 
or  city,"  which  is  required  by  Ind.  Rev. 
Stat.  1881,  §  4497,  on  demand  of  the  parents 
or  guardians  of  twenty-five  or  more  chil- 
dren, cannot  be  restricted  by  the  board  of 
school  commissioners  of  a  city  to  schools 
of  certain  grades,  but  may  be  compelled  in 
any  place  in  the  city  where  a  public  school 
is  taught,  with  its  complement  of  teach- 
ers and  scholars.  Indianapolis  School 
Comrs.  V.  State  ex  rel.  Sander,  129  Ind.  14, 
28  N.  E.  61,  13:  147 
Religious  teaching. 

Judicial  Notice  as  to,  see  Evidence,   136. 

Allegations  as  to,  see  Pleading,  448. 

Reading  Bible  as  Infringement  of  Religi- 
ous Freedom,  see  Constitutional  Law,^ 
1094. 

Question  for  Jury  as  to  Reading  Bible,  sefr 
Trial,   508. 

See   also   supra,   114. 

118.  The  "sectarian  instruction"  prohibit- 
ed by  Wis.  Const,  art.  10.  §  3,  is  instruc- 
tion in  religiotis  doctrines  which  are  be- 
lieved by  some  religio\is  sects  and  reject- 
ed bv  others.  State  ex  rel.  Weiss  v.  Edger- 
ton  School  Board,  76  Wis.  177,  44  N.  W. 
967,  7 :  330 

119.  The  use  of  the  Bible  as  a  text-book, 
and  the  stated  reading  thereof  in  the  pub- 
lic schools,  without  restriction,  is  "sectar- 
ian instruction,"  within  the  meaning  of 
Wis.  Const,  art.  10,  §  3.  which  ordains  that 
no  such  instruction  shall  be  allowed  in 
such  schools;  and  the  fact  that  children  are- 
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not  compelled  to  remain  in  the  schoolroom 
during  such  reading  does  not  remove  the 
cause  for  complaint  on  the  part  of  one 
feeling    himself    aggrieved   thereby.  Id. 

120.  The  King  James  translation  of  the 
Bible  is  not  a  sectarian  book  within  the 
meaning  of  a  statute  providing  that  no  sec- 
tarian book  shall  be  used  in  any  common 
school.  Hackett  v.  Brooksville  Graded 
School  Dist.  27  Kv.  L.  Rep.  1021,  87  S.  W. 
792,  "  69:  592 

121.  A  public  school  teacher,  who,  for  the 
purpose  of  quieting  the  pupils  and  prepar- 
ing them  for  their  regular  studies,  repeats 
the  Lord's  Prayer  and  the  Twenty-Third 
Psalm  as  a  morning  exercise,  without  com- 
ment or  remark,  in  which  none  of  the  pu- 
pils are  required  to  participate,  is  not  con- 
ducting a  form  of  religious  worship,  or 
teaching  sectarian  or  religious  doctrine.  Bil- 
lard  V.  Topeka-Bd.  of  Edu.  69  Kan.  53.  76 
Pac.    422,  66:  166 

122.  The  stated  reading  of  the  Bible  in  a 
public  school  renders  it  a  place  of  worship, 
within  the  provision  of  Wis.  Const,  art.  1, 
§  18,  that  no  man  shall  be  compelled  to 
support  a  place  of  worship  against  his  will. 
Hence  taxpayers  compelled  to  aid  in  the 
erection  and  support  of  such  schoolhouse 
have  a  legal  right  to  object  to  its*  be- 
ing put  to  such  a  use.  State  ex  rel.  Weiss 
V.  Edgerton  School  Board,  76  Wis.  177,  44 
X.  W.  967,  7:  330 

123.  A  school  is  not  a  place  of  worship, 
nor  is  the  teacher  a  minister  of  religion, 
within  the  meaning  of  a  constitutional  pro- 
vision that  no  person  shall  be  compelled  to 
attend  any  place  of  worship  or  contribute 
to  the  support  of  any  minister  of  religion, 
although  prayer  is  offered  at  the  opening  of 
sessions  of  the  school.  Hackett  v.  Brooks- 
ville Graded  School  Dist.  27  Kv.  E.  Rep. 
1021.  87   S.  W.  792,  '        69:  592 

124.  Enforced  attendance  upon  religious 
services  is  forbidden  b5'  the  Nebraska  Con- 
stitution; and  pupils  in  a  public  school 
cannot  be  required,  either  to  attend  such 
services  or  to  join  in  them.  State  ex  rel. 
Freeman  v.  Scheve,  6.3  Neb.  853,  91  N.  W. 
846.  .59:  927 

125.  The  civil  or  political  rights  or  privi- 
leges of  pupils,  or  any  of  them,  are  not 
restricted  in  violation  of  Mich.  Const,  art. 
4.  §  41,  by  reading  extracts  from  the 
Bil)le  shortly  before  the  close  of  the  ses- 
sions, from  which  any  pupil  can  be  excused 
upon  the  application  of  parents  or  guard- 
ian. Pfeifler  v.  Detroit  Bd.  of  Edu.  118 
Mich.   560.   77   X.   W.   2.50,  42:  536 

126.  The  stated  reading  of  the  Bible  in 
a  public  school  renders  the  school  a  re- 
ligious seminary,  and  is  prohibited  by  the 
provision  of  Wis.  Const,  art.  1,  §  18,  that 
no  money  shall  be  drawn  from  the  treas- 
ury for  the  benefit  of  religioiis  seminaries. 
State  ex  rel.  Weiss  v.  Edgerton  School 
Board.  70  Wis.  177.  44  X.   W.  967.       7:  -.V.iO 

127.  Oireriiig  a  prayer  at  the  hegiiiiiing 
of  scliool  each  day.  asking  direction  and 
guidance,  which  does  nf)t  represent  any 
peculiar  view  or  dognui  of  any  sect  or  de- 
nomination, docs  not   bring  a  public  school 


within  a  provisioa  of  the  Constitution  that 
no  portion  of  any  fund  or  tax  raised  for 
educational  purposes  shall  be  used  in  aid  of 
any  sectarian  or  denominationjil  school. 
Hackett  v.  Brooksville  Graded  School  Dist. 
27    Ky.   L.    Rep.    1021,    87   S.    W.    792, 

69:  592 
128.  The  reading  of  extracts  from  the 
Bible,  emphasizing  the  moral  precepts  of 
the  ten  commandments,  as  a  supplemental 
text-book,  which  is  used  at  the  close  of  the 
sessions,  and  from  which  any  pupil  may  be 
excused  vipon  the  application  of  parents  or 
guardian,  does  not  violate  Mich.  Const,  art. 
4,  §  39,  by  compelling  any  person  to  at- 
tend or  support  any  place  of  religious  wor- 
ship, or  to  pay  taxes  for  the  support  of  any 
minister  of  the  gospel  or  teacher  of  religion. 
Pfeiffer  v.  Detroit  Bd.  of  Edu.  118  Mich. 
.560,  77  N.  W.  250,  42:  536 


VI.  Editorial  Xotes. 
a.  In  general;  government;  attendance. 

§  I.  Generally. 

Nature  and  relation  to  state  of  incorporat- 
ed educational  institu- 
tions belonging  to  state. 
29:  380. 

Protection  of  school  privileges  by  the  equal- 
ity provision  of  the  14th 
Amendment.     14:  581. 

Statute  excluding  colored  children  from 
benefit  of  school  system 
as  denial  of  equal  protec- 
tion of  laws.     1 :  294.* 

Separate  for  colored  children.     14:  581. 

How  public  school  constituted.     10:  273.f 

Rules  and  regulations  for  conduct  and  man- 
agement of  pupils.  6: 
534.* 

Right  of  school  authorities  to  contfol  pu- 
pils when  going  to  and 
from  school.     62:  160. 

Vaccination  as  condition  of  attendance.  25: 
152. 

§  2.  School  moneys. 

L'se  of  public  money  for.     14:  474. 

Appropriations  for  sectarian  school.  14: 
418. 

Power  to  use  public  school  moneys  in  sup- 
port  of  other  educational 
institutions.     15:  825. 
Private  schools.     15:  825. 
Other  public  institutions.     15:  826. 

§  3.  Residence. 

Residence  of  student  for  purpose  of  voting. 
23:  21.5. 

What    constitutes    residence    entitling    chil- 
dren   to   the   privileges   of 
public   schools.     26:  581. 
P>ona  tide  residence.     26:  581. 
Fictitious    residence.      26:  581. 
Bona  tide  residents,  when  not   entitled. 

26:  .582. 
Analogies.     20:  582. 
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§  4.  Right  to  exclude,  suspend,  or  expel  pu- 
pils for  misconduct  of  themselves  or 
parents. 

Where  the  parent's  action  affects  the  child. 
41 :  593. 

For  misconduct  of  pupil.     41:  594. 

For  absence  and  tardiness.     41:  597. 

For  connection  with  secret  societies.  41: 
599. 

For  failure  to  participate  in  certain  studies 
and  exercises.    41:   599. 

For  refusal  to  perform  manual  labor.  41: 
603.  " 

For  failure  to  pay  for  injury  to  school 
property.      41:  603. 

Controlling  conduct  of  pupil  after  the  rela- 
tion of  teacher  and  pupil 
has  ceased.     41:  604. 

'Questions  of  pleading  and  practice.  41: 
604. 

§  5.  Adoption  of  text-books  for  public 
schools. 

Generally.    36:277. 

Right  to  select,  generally.     36:  277. 

Validity  of  selection.     36%  277. 

Enforcing  use  of  book.     36:  277. 

nights  of  parent.     36:  278. 

Attack  on  action  of  school  board.     36:  278. 

Teriod  of  designation.     36:  278. 

Effect  of  rules  of  school  board.     36:  278. 

Interpretation  of  statutes.     36:  279. 

b.  Teachers. 

§  6.  Generally. 
License  to  teach.    10:  273.* 
Appointment  of.     10:  273.* 
Power  to  employ.     10:  273.* 

For  period  extending  beyond  term  of 
trustees.     16:  257. 
Contract  with.       10:  273.* 
Removal  and  discharge  of.     10:  274.* 
Homicide  by  excessive  or  improper  chastise- 
ment of  pupil.     60:  803. 
^  7.  Wages;  salary. 
Payment  of  wages.     10:  274.* 
Complaint   in   action   for   wages.      10:  274.* 
Evidence  in  action  for  wages.     10:  274.* 
Right  of  teacher  to   salary  during  tempo- 
rary       interruption        of 
school  in  term  time.     50: 
371. 
Epidemics  and  sickness.     50:  371. 
Building  destroved  or  unfit  for  use.  50: 

373. 
Holidays.     50:  374. 
Lack  of  funds.     50:  374. 
Special    contract    provisions.      50:  375. 
Exemption  of  salary  from  claims  of  credit- 
ors.    54:  572. 
§  8.  Right  to  enforce  discipline. 
Generally.     G:  534.* 
Right  to  chastise  pupils.     6:  534.* 
Misconduct  out  of  school.     6:  535.* 
"Suspension  and  dismissal  from  school.     6: 

535.* 
§    9.    Liability   of,    for    personal    injury   to 

pupil. 
In  general.     65:  891. 

Heasonable    restraint    or     correction.      65: 
891. 
In    general.     65:  891. 
L.R.A.  Dig.— 167. 


When  injury  results  from  punishment 
on    account    of    defect    in 
pupil's     constitution     un- 
known   to    teacher.      65: 
892. 
When  pupil  is  of  age.     65:  892. 
When    teacher    is    not    regularly    ap- 
pointed.    65:  892. 
Excessive  restraint  or  correction.     65:  893. 
In  general.     65:  893. 
Error  of  judgment.     65:  894. 

The    discretionary    nature    of    the 
power  to  punish,  vested  in 
teachers.     65:  894. 
Presumption     of     proper     motive. 

65:  894. 
Effect  of  proper  motive.    65:  895. 
Improper  motive.     65:  896. 
Punishment  inflicted  without  proper  cause. 

65:  897. 
When  cause  of  punishment  is  unknown  to 

pupil.     65:  897. 
Reasonableness  or  excessiveness  of  punish- 
ment is  for  th^  jury.    65: 
897. 
In  general.     65:  897. 
Material    considerations.     65:  898. 
Statutes.    65:  899. 

c.  Officers. 

§10.  Generally. 

Officers  of  school  district  as  public  officers. 

17:  247. 
Right  of  woman  to  be   superintendent  or 

other  officer  of.    38:  212, 
Election   of  superintendent.     10:  186.* 
Right   to   vote   in   school   election;    women 

voters.     21 :  662. 
Power  of  trustees  to  hire  teacher  for  period 

extending     beyond     their 

own   term.      16:  257. 

d.  Property;   liabilities. 

§11.  Generally. 

Ratification  by  school  district  of  unauthor- 
ized contract.     20:  136. 

Mechanics'  liens  on  schoolhouses.    35:  142. 

Use  of  buildings  for  private  purpose.  33: 
118. 

Liability  of  school  district  or  school  cor- 
poration to  action  for 
damages  from  negligence. 
37:  301. 

Effect  of  language  in  grant  specifying  or  re- 
stricting the  use  of  prop- 
erty for  school  purposes. 
19:  265. 

Liability  of  property  of  private  educational 
institutions  to  assessment 
for  local  improvements. 
35:  37.     . 


SCIENCE. 

Charitable  Gift  for,  see  Charities,  32. 

Editorial  Notes. 

Judicial  knowledge  of  matters  of  science  or 
art.     4:  39.* 
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SCIENTIFIC   INSTITUTION. 

Exemption   of,   from    Taxation,  see   Taxes, 
2G9-271. 


SCIENTIFIC  WORKS. 

As  Evidence,  see  Evidence,  IV.  o. 
Admissibility   in    Evidence,     see    Evidence, 

1241. 
Reading  to  Jury,  see  Trial,  50. 

Editorial  Notes. 

As  evidence.     40:  553. 


SCINTILLA. 


Editorial  Notes. 
The  scintilla  doctrine.     2:  340;*  4:  778.* 

♦■»♦ 

SCIRE  FACIAS. 

Right  to  Execution  after  Judgment  on,  see 

Execution,  5. 
On  Judgment,  see  Judgment,  VI.  b. 


SCREENING. 


Of  Coal,  see  Constitutional  Law,  722,  723. 
Prohibition    against,    before    Weighing,    see 
Constitutional  Law,  1042. 


SCREENS. 

For  Motorman  on  Electric  Cars,  see  Consti- 
tutional Law,  567,  568. 

On  Vessels,  see  Fires,  9. 

For  Saloons,  see   Intoxicating  Liquors,  32- 
35. 

Title  of  Statute  as  to,  see   Statutes,   162, 
163. 

Editorial  Notes. 

In  barroom;  ordinance  as  to.     24:  768. 
♦-•-♦ 

SEA. 
As  Boundary,  see  Boundaries,  5,  6. 

Edflorial   Notes. 
Jurisdiction   over.     46:  264. 


SEAL. 

Necessity  of.  on  Contract  for  Life  Annuity, 

see  Annuities,  8-10. 
On  Bail  Bond,  see  Bail  and  Recognizance,  7, 

8. 


Necessity  of,  on  Bond,  see  Bonds,  7,  8. 

Effect  of,  on  Negotiability  of  Note,  se* 
Bills  and  Notes,  57-59. 

Defense  to  Sealed  Note,  see  Bills  and  Notes^ 
287. 

Authority  of  Partner  to  Execute  Sealed- 
Note,  see  Partnership,  31,  32. 

Fee  of  Clerk  for,  see  Clerks,  15. 

Parol  Modification  of  Sealed  Instrument,^ 
see   Contracts,   756,   757. 

Necessity  of  Sealed  Bids  for  Public  Con- 
tract, see  Contracts,  847. 

Estoppel  to  Deny,  see  Estoppel,  63. 

Presumption  from  Absence  of,  see  Evidence^ 
618. 

Presumption  of  Consideration  from,  see- 
Evidence,  653,  654. 

Omission  of,  from  Execution,  see  Execu- 
tion, 6. 

On  Guaranty,  see  Guaranty,  2. 

Duty  of  Secretary  of  State  as  to,  see  Man- 
damus, 35,  36. 

Of  Official  Commission,  see  ^landamus,  168.. 

Lack    of,    on   Mortgage,    see   Mortgage,   10.. 

On  Pleading,  see  Pleading,  11. 

On  Writ,  see  Writ  and  Process,  1. 

1.  It  depends  wholly  upon  the  intentiom 
of  the  party  executing  the  instrument,  a» 
exhibited  on  the  face  of  the  paper  itself,., 
whether  or  not  any  mark  or  impressiom 
shall  be  held  to  be  a  seal.  Hacker's  Appeal^ 
121  Pa.  192,  15  Atl.  500,  1:  861 

2.  A  seal  is  not  necessarily  of  any  par- 
ticular form  or  figure,  and  may  consist  of 
an  outline  without  an  inclosure,  or  of  a. 
single  dash  or  flourish  of  the  pen;  and  its- 
precise  form  in  each  case  depends  wholly 
upon  the  taste  or  fancy  of  the  person  who- 
makes  it.  Id> 
On  will. 

3.  In  a  holographic  will,  with  the  words* 
"set  my  hand  and  seal,"  a  dash  with  a 
pen,  after  testatrix's  name,  may  be  held  to 
be  a  seal,  although  dashes  are  used  in  the- 
body  of  the  instrument  for  punctuation.. 
Hacker's  Appeal,  121  Pa.  192,  15  Atl.  500, 

1:  861. 

Of  couijty. 

4.  The  seal  of  either  the  county  or  the- 
circuit  court  in  Duvall  county,  Florida,  can- 
be  adopted  or  used  as  a  county  seal  by  the- 
board  of  county  canvas.sers  in  sealing  coun- 
tv  bonds.  Stockton  v.  Powell,  29  Fla.  1,  10' 
So.  688,  15:  42. 

5.  The  seal  of  the  county  must  be  held  to- 
have  been  properly  affixed  to  tax  deeds 
from  the  county,  where,  on  the  left-handJ 
side  of  the  eoimty  clerk's  signature,  which 
is  followed  by  a  scroll  as  his  own  official 
seal,  there  is  stamped  into  the  paper  by  a 
metal  die  a  device  like  a  seal  inclosing 
the  words  "County  clerk — Lincoln  County 
— Wis.,"  while  the  clerk  attests  that  he- 
has  "affixed  the  seal  of  the  county  board' 
of  supervision,"  and  the  certificate  of  ac- 
knowledgment taken  by  the  clerk  of  the- 
circuit  court  of  the  county  states  that  the 
coimty  clerk,  known  to  be  the  person  "who- 
affixed  the  seal  of  said  county."  has  ac- 
knowledged that  he  has  "affixed  said  seal,"" 
and  there  is  no  proof  that  the  county  hadB 
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any  other  seal,  -while  the  statutes  provide 
that  the  county  board  of  supervisors  shall 
have  a  seal,  and  mav  alter  it  at  pleasure. 
Brown  v.  Cohn,  85  Wis.  1,  54  N.  W.  1101, 

20:  182 
Editorial   Notes. 

Judicial  notice  of  seal  of  state.    4:  41.* 

Sufficiency  of  scroll.     1:861.* 

On  writ  of  venire  for  grand  jury.     27:  779. 

In  assignment  of  lease.     15:  754. 

On   commercial   paper.     11:8^3.* 

As  affecting  negotiability.     35:  605. 

Action  by  third  persons  on  contracts  under- 
25:  273. 

Necessity  of,  to  make  agreement  to  con- 
tribute to  cost  of  party 
wall  enforceable  by  or 
against  grantees  or  suc- 
cessors in  title.  66:  673, 
693. 

Effect  of  release  under  seal  of  one  joint 
tort  feasor  on  liability  of 
other.     58:  293. 

Liability  of  heirs  on  specialty  debt  of  an- 
cestor.   21 :  90. 

Effect  of  writ  or  process  issued  T^'ithout  seal 
of  the  court.     20:  424. 

Bond  or  sealed  note  as  subject  of  gift.  26: 
308. 

Oral  evidence  of  consideration  in  sealed  in- 
strument.    5:  596.* 

Situs  of  debts  by  specialty.    24:  687. 


SEALED   VERDICT. 
See  Trial,  892,  922,  928-930. 


SEALING  CEREMONY. 

Marriage  by,  see  Marriage,  10,  11. 


SEAMEN. 

Penal  Statute  against  Inducing  Desertion, 
see  Commerce,  14,  15. 

Contract  to  Prevent  Competition  of  Steve- 
dores, see  Conspiracy,  158. 

Exemption  of,  from  Arrest,  see  Constitu- 
tional Law,  358. 

Jurisdiction  over  Claim  for  Wages,  see 
Diplomatic  and  Consular  Officers. 

Presumption  of  Negligence  from  Injury  to, 
see  Evidence,  545. 

Proof  of  Negligent  Injury  to,  see  Evidence, 
2261. 

Lien  on  Vessel  for  Damage  by  Injury,  see 
Maritime  Liens,  5. 

Liability  for  Death  of,  through  Fellow  Serv- 
ant's Negligence,  see  Master  and  Serv- 
ant. 462. 

As  to  Fellow  Servant  on  Ship,  see  Master 
and  Servant,  554-556. 

Question  for  Jurv  as  to  Mate's  Negligence, 
see  Trial,  437. 


fall  of  a  keg  negligently  left  by  their  serv- 
ants near  an  open  hatch  in  such  a  manner 
as  to  be  likely  to  fall  into  the  hatch  and 
endanger  persons  working  below.  The 
Joseph  B.  Thomas.  30  C.  C.  A.  333,  56  U. 
S.    App.    619,   86   Fed.   658,  46:58 

2.  A  wilful  and  unjustifiable  attack  with 
kicks  and  blows,  by  the  captain  of  a  ves- 
sel upon  a  seaman,  merely  because  he  said 
he  was  sick  when  ordered  to  go  on  deck,  is 
not  within  the  scope  of  the  captain's  em- 
ployment or  authority,  and  will  not  render 
the  owners  of  the  vessel  liable  for  the  in- 
juries therebv  caused.  Gabrielson  v.  Way- 
dell,  135  N.  "y.   1,  31  N.  E.  969,       17:228 

3.  It  is  the  right  of  a  seaman  injured  in 
the  service  of  a  vessel  to  be  cared  for,  at 
least  to  the  end  of  the  voyage ;  and  nothing 
short  of  gross  negligence  or  wilful  miscon- 
duct causing, .  or  concurring  to  cause,  the 
injury,  will  forfeit  such  right.  The  City  of 
Carlisle,  14  Sawy.  179,  39  Fed.  807,     5:  52 

♦-•-♦ 


SEANCE. 
See  Conspiracy,  17. 

•  ♦-•-• — 


SEA  PERIL. 

Insurance  against,  see  Insurance,  959. 


SEARCH  AND  SEIZURE. 

As  to  Abstract  of  Title,  see  Abstracts. 

Expenses  of,  see  Costs  and  Fees,  38. 

For  Decedent's  Property,  see  Executors  and 
Administrators,    111. 

Of  Person  Arrested,  see  Arrest,  II. 

Evidence  of  Custom  to  Search  Prisoner,  see 
Evidence,  2188. 

Question  for  Jury  as  to  Consent  to,  see 
Trial,  229. 

Requiring  Automobile  to  Carry  Number,  see 
Autftmobiles,  2. 

Requiring  Physical  Examination  as  Viola- 
tion of  Provision  against,  see  Discov- 
ery and  Inspection,  22. 

Violation  of  Provision  against,  by  Author- 
izing Conviction  as  Suspicious  Person, 
see  Disorderly  Persons,  1. 

Disclosure  by  Physicans  of  Knowledge  Ob- 
tained by  Examining  Accused,  see  Con- 
stitutional  Law,  824. 

Due  Process  as  to,  see  Constitutional  Law, 
901-914. 

Police  Power  as  to  Pawn  Brokers,  see  Con- 
stitutional Law,  1026. 

Admissibility  of  Evidence  Obtained  by,  see 
Evidence,  1025,  1036. 

Use  of  Blood  Hounds  in  Making,  as  Evi- 
dence of  Malice,  see  Evidence,  1807. 

For  Intoxicating  Liquors,  see  Intoxicating 
Liquors,  HI.  h. 

Seizure  of  Gambling  Instrument,  see  Gam- 
ing, 2-6;   Statutes,  103. 


1.  Shipowners  are  liable  for  injury  to  a «      1.  Protection  from  unreasonable  searches 
stevedore  at  work  upon  the  vessel  by  the    and  seizures   is   not   invalidated  by  an  or- 
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dinance  'requiring  milk  dealers  to  furnish 
small  samples  of  milk  for  inspection  and 
analysis.  State  v.  Dupaquier,  46  La.  Ann. 
577,   15   So.  502,  26:  162 

2.  Searching  the  office  of  an  accused  per- 
son with  the  consent  and  aid  of  his  serv- 
ant and  agent  who  was  in  possession,  in 
order  to  obtain  evidence  against  the  ac- 
cused, is  not  in  violation  of  the  constitu- 
tional provision  against  unreasonable 
searches;  and  the  taking  away  of  an  arti- 
cle found  there,  with  the  consent  of  the 
agent,  is  not  a  "seizure."  State  v.  Griswold, 
67   Conn.   290,   34  Atl.    1046,  33:227 

3.  Searching  the  person  of  one  accused  of 
crime  and  taking  therefrom  the  instru- 
ments, devices,  and  tokens  used  in  the 
commission  of  the  crime,  is  not  an  unrea- 
sonable search  or  illegal  seizure,  within  the 
meaning  of  the  constitutional  provision 
against  such  searches  and  seizures.  State 
V.  Edwards,  51  W.  Va.  220,  41  S.  E.  429, 

59:  465 

4.  The  constitutional  protection  against 
unreasonable  seizures  is  violated  by  enter- 
ing a  private  inclosure  and  taking  away 
from  the  possession  of  the  owner  under 
order  of  court  a  wrecked  boiler,  engine,  and 
other  materials  for  use  as  exhibits  on  a 
prosecution  of  another  person  for  criminal 
negligence  in  causing  the  explosion  of  the 
boiler.  Newberry  v.  Carpenter,  107  Mich. 
567,   65   N.   W.   530,  31 :  163 

5.  Statutory  authority  to  issue  search 
warrants  for  forged  bank  notes  or  other 
forged  instruments,  or  the  tools,  machinery, 
or  materials  for  making  them,  does  not  in- 
clude forged  trademarks,  labels,  caps,  corks, 
cases,  bottles,  or  boxes,  or  the  machinery 
for  making  them.  White  v.  Wagar,  185  111. 
195,  57  N.  E.  26,  50:  60 
Necessity  of  warrant. 

Assault  in   Making  Without  Warrant,  see 

Assault  and  Battery.   16. 
See  also  infra,  9. 

6.  The  legislature  may  authorize  the 
search  without  a  warrant  of  persons  sus- 
pected of  carrying  concealed  weapons. 
Keady  v.  People,  32  Colo.  57,  74  Pac.  892, 

66:  353 

7.  An  officer  of  the  law  has  no  right  to 
break  in  upon  the  privacy  of  a  home,  and 
subject  its  occupants  to  the  indignity  of  a 
search  for  the  evidences  of  crime,  without 
a  legal  warrant  procured  for  that  purpose. 
McClurg  V.  Brenton,  123  Iowa,  368,  98  N. 
W.  881,  65:  519 
Sufficiency  of  warrant. 

8.  A  search  warrant  is  void  which  mere- 
ly directs  the  bringing  of  the  property  be- 
fore the  officer  who  issued  it,  where  the 
statute  provides  that  the  property  and  the 
person  in  whose  possession  it  is  found  shall 
be  brought.  White  v.  Wagar,  185  111.  195, 
57  N.  E.  26.  50:  60 
Civil  liability  for  making  search. 

9.  One  who  consents  to  have  hia  prop- 
erty soarched  by  an  officer  without  a  war- 
rant lias  no  ric:ht  of  action  as  for  an  il- 
legal spanli.  ;MeClurg  v.  Brenton,  123  Iowa, 
368,  98  X.  W.  881,  65:  519 


10.  The  doctrine  or  rule  of  probable 
cause  has  no  application  in  a  suit  to  recover 
damages  for  the  unlawful  search,  without  a 
warrant,  of  a  citizen's  house  for  evidence  of 
crime.  Id. 

Editorial   Notes. 

How  far  prohibited.     11:  378.* 

Of  prisoner.       9:  323.* 

To  compel  one  to  furnish  evidence  against 

himself.    29:  818. 
Admissibility   in    evidence    against   accused 

of    articles    obtained    by. 

59:  466. 


SEARCH   WARRANT. 

Review  of  Issuance  of,  see  Certiorari,  24. 


SEAT. 

In  Stock  Exchange,  Supplementary  Proceed- 
ings to  Reach,  see  Execution,  18. 
Of   Government,   see   Capital. 

Editorial  Notes. 

Right  of  passenger  to.    22:  250. 

<•  *» • 

SEAWEED. 

Right  to  Take,  see  Waters,  96. 
Bond  Securing  Right  to  Take,  see  Common, 
2. 

♦♦»  , 


SECOND  ACTION. 

In  Ejectment  Suit,  see  Ejectment,  36. 

♦  *  » 

SECOND  APPEAL. 

See  Appeal  and  Error,  VIII.  e. 

»•» 

SECONDARY  EVIDENCE. 

See  Evidence,  III. 

■♦•» 

SECOND  CLASS. 

By      Passenger      Purchasing      First      Class 
Ticket,  see  Carriers,   118,  119. 


SECONDHAND  GOODS. 

Judicial  Notice  as  to  Business  in,  see  Evi- 
dence,  113,  139. 

Health  Regulation  as  to,  see  Health,  II, 
15. 


SECOND  OFFENSE— SECRETS. 


2661 


License  to  Deal  in,  see  License,  84-86,  128, 
152. 

Municipal  Regulation  of  Sale  of,  see  Munici- 
pal Corporations,  226-229. 

See  also  Pawnbrokers. 

Editorial  Notes. 

Municipal    regulation   of   dealings   in. 
121. 


32: 


SECOND  OFFENSS. 

Punishment  of,  see  Criminal  Law,  IV.  f. 


SECRECY. 

Of  Ballot,  see  Elections,  73,  75,  331,  332. 


SECRETARY. 


Of  Corporation,  Powers  of,  see  Corporations, 
234. 


SECRETARY  OF  INTERNAL  AFFAIRS. 

Interest  Disqualifying  from  Acting,  see  Of- 
ficers, 169,  170. 


SECRETARY   OF    STATE. 

Authority  to  Revoke  License  to  Form  Cor- 
poration under  Given  Name,  see  Cor- 
porations, 39. 
Power  of,  to   Pass   on  Election  of  United 

States  Senators,  see  Congress,  1. 
Countersigning  of  Senator's  Commission  by, 

see  Congress,  2. 
Power  of  Attorney  Authorizing  Service  of 
Process    by,    see    Constitutional    Law, 
1190. 
Duty  of,  as  to  Ballots,  see  Elections,  107. 
Refusal   to   File   Certificate  of  Nominations, 

see  Elections,  294. 
Admissibility  of  Record   by,   see   Evidence, 

843. 
Injunction  against,  see  Courts,  130,  283;  In- 

jimction,  24.3,  252. 
Mandamus   to,   see    Mandamus,   34-36,   205, 

217,  218. 
Removal  of,  see  Officers,  130. 
Restraining  by  Prohibition,  see  Prohibition, 

3,  10. 
Service  on  Deputy  of,  see  Writ  and  Process, 
25.  86. 
1.  The  duty  of  the  secretary  of  state  to 
certify  to  the  county  auditors  a  question 
presented  in  a  joint  resolution  of  the  legis- 
lature under  S.  D.  Laws  1891,  chap.  57,  § 
12.  is  not  limited  to  questions  involving  an 
amendment  of  the  Constitution.  State  ex 
rel.  Cranmer  v.  Thorson,  9  S.  D,  149,  68  X. 
W.  202,  33:  582 


2.  The  duty  to  erase  unauthorized  matter 
interpolated  into  the  records  of  the  legisla- 
ture is  not  imposed  upon  the  secretary  of 
state  by  a  statute  requiring  him  to  "keep 
such  records."  State  ex  rel.  Brickman  v. 
Wilson,  123  Ala.  259,  26  So.  482,        45:  772 


SECRETARY  OF  THE  INTERIOR. 

Approval  by,  of  Lease  by  Indian,  see  In- 
dians, 7. 


SECRETARY  OF  WAR. 

Consent  to  Construction  of  Wharves,  see 
Waters,  117. 

Grant  by,  of  Rights  to  Tide  Lands,  see  Wa- 
ters,  144. 


SECRETS. 

Advertising  Use  of  Secret  Formula,  see  Ad- 
vertising. 

Obtained  by  Abuse  of  Process,  see  Attor- 
neys, 86. 

Contract  Restricting  Use  of,  see  Contracts, 
562. 

Contract  against  Disclosure  of,  see  Con- 
tracts, 410,  411. 

Injunction  against  Disclosure  of,  see  In- 
junction, 92-95. 

Covenant  as  to,  see  Covenant,  6. 

Stipulated  Damages  for  Breach  of  Cove- 
nant as  to,  see  Damages,  182. 

Receiver  of  Secret  Code,  see  Receivers,  19. 

As  to  Secret  Recipes,  see  Recipes. 

1.  One  who  invents  a  secret  code  or  sys- 
tem of  letters,  figures,  and  characters,  show- 
ing the  cost  and  selling  price  of  his  wares 
and  merchandise,  for  use  by  his  traveling 
salesmen,  has  a  property  therein  which  the 
law  will  protect;  and  when  the  remedy  at 
law  is  inadequate  courts  of  equity  will  lend 
their  aid  by  granting  a  temporary  injunc- 
tion and  the  appointment  of  a  receiver,  in 
order  to  prevent  irreparable  injury  pendente 
lite.  Simmons  Hardware  Co.  v.  Waibel,  1  S. 
D.  488,  47  N.  W.  814,  11:267 

2.  A  catalogue  in  which  the  secret  code  of 
another  and  the  key  thereto  have  been 
copied  should  be  ordered  by  the  court  to  be 
delivered  up  to  the  latter;  or  at  least  the 
secret  marks  should  be  erased  or  canceled 
before  returning  it  to  the  owner,  after  it 
has  been  taken  by  the  court  into  its  pos-^ 
session  through  a  receiver.  Id. 
In  medical  preparation. 

See  also  Recipes.  3-6.  I 

3.  Independently  of  patent  rights,  the; 
discoverer  of  a  medical  preparation  has  a 
property  right  in  his  discovery,  in  that  he 
may  keep  it  a  secret:  and  those  who, 
through  confidential  relations  with  him, 
gain  possession  of  his  secret,  will  be  re- 
strained by  a  court  of  equity  from  divulg- 
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ing  it  80  as  to  make  use  of  it  to  his  detri- 
ment. Stewart  v.  Hook,  118  Ga.  445,  45 
S   .E.   369,  63:  255 

4.  One  to  whom  the  formula  and  right  to 
manufacture  an  unpatented,  though  secret, 
medical  preparation  have  been  sold  by  the 
discoverer  cannot  maintain  an  action  for 
damages  against  another  to  whom  the  dis- 
coverer has  subsequently  sold  the  same 
formula  and  right,  without  showing  that 
the  defendant,  in  the  acquisition  of  the 
formula,  has  been  guilty  of  a  breach  of 
confidence  or  of  contract  with  the  plain- 
tiff, or  has  acted  in  fraud  of  the  plaintiff's 
rights.  Id. 

Editorial  Notes. 

Property  in.     13:  652. 

Restraint   of  trade   in  secret   process.     22: 

674. 
Validity    of    contracts    relating  to   secrets. 

13:  652. 

♦  •» 

SECRET  SOCIETIES. 

See  Free  Masons;  Oddfellows. 

Editorial  Notes. 

Expulsion  from  school  for  connection  with. 
41:  599. 


SECRET   TRUSTS. 
See  Trusts,  66-78,  104,  159. 


SECTARIAN  INSTRUCTION. 

In  Schools,  see  Schools,  118. 


■♦•» 


SECTARIAN  SCHOOLS. 

Contract  by  State  with,  see  Colleges,  2. 
Self-Executing   Constitutional   Provision   as 

to,  see  Constitutional  Law,  82. 
Use    of    Public    Funds    to    Aid,    see   Public 

Moneys,  60-66. 

Editorial   Notes. 
Public  aid  to.     14:  418. 


SECTION  FOREMAN. 

As  Fellow  Servant,  see  Master  and  Servant, 

sni-oOfi. 

Liability  for  Xcgligonce  of,  see  Master  and 
Servant,  617. 


SECURITY. 


On  Appeal,  see  Appeal  and  Error,  III.  g. 
For  Costs,  see  Costs  and  Fees,  22-25. 


For  Compensation  in  Eminent  Domain,  see 

Eminent  Domain,  III.  d. 
Deposit  of,  by  Corporation  in  Other  State, 

see  Corporations,  134. 


SEDITION. 

1.  One  who  publishes  with  his  indorse- 
ment and  ratification  an  article  advocating 
revolution  and  murder  is  responsible  there- 
for, although  it  was  written  by  another. 
People  V.  Most,  171  N.  Y.  423,  64  N.  E.  175, 

58:  509 

2.  The  publication  of  an  article  advocat- 
ing the  murder  of  rulers  by  poison  and  dy- 
namite, and  denouncing  those  who  spare 
the  ministers  of  justice  as  guilty  of  a  crime 
against  humanity,  is  within  the  provisions 
of  a  statute  making  it  a  misdemeanor  wil- 
fully and  wrongfully  to  commit  an  act 
which  endangers  the  public  peace.  Id. 

3.  The  publication  of  an  article  advocat- 
ing the  murder  of  rulers  and  the  destruction 
of  organized  society  is  not  protected  by  a 
constitutional  provision  that  every  citizen 
may  freely  publish  his  sentiments  on  all 
subjects,  being  responsible  for  the  abuse  of 
that  right.  M. 


SEDUCTION. 


I.  Civil  Liability. 
II.  Criminal  Liability. 
III.  Editorial  Notes. 

Admissibility  of  Judgment  for,  see  Evi- 
dence, 870. 

Annulment  of  Marriage  Entered  into  after 
Seduction,  see  Marriage,  58,  59. 


I.    Civil   Liability. 

Survivability  of  Action  for,  see  Abatement 

and  Revival,  19. 
Punitive  Damages  for,  see  Damages.  42. 
Complaint  in  Act'on  for,  see  Pleading,  384. 
Trespass  for.  see  Trespass,  5. 
For  Editorial  Notes,  see  infra.  III. 

1.  The  word  "seduction."  when  applied  to 
the  conduct  of  a  man  towards  a  woman, 
means  the  use  of  some  influence,  artifice, 
promise,  or  means  on  his  part  by  which  he 
induces  the  woman  to  surrender  her  chasti- 
ty and  virtue  to  his  embraces.  Therefore 
criminal  indulgence  with  a  woman  who  was 
at  the  time  loading  a  lewd  and  lascivious 
life  does  not  constitute  seduction.  Patter- 
son V.   Hayden,   17  Or.  238,  21   Pac.   129, 

3:  529 

2.  A  woman  may  be  imchaste,  and  then 
reform  and  lead  a  virtuous  life;  and  if  she 
is  tlien  seduced,  her  seduction  ought  to  be 
visited  with  such  damages  as  a  jury  would 
think,  undor  all  the  circumstances,  the  de- 
fendant ought  to  pay;  but  to  justify  a  re- 
covery there  must  be  reformation.  Id. 


SEDUCTION  II— SEINE. 
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Of  affianced. 

3.  A  betrothed  person  has  no  right  of  ac- 
-tion  for  the  seduction  or  alienation  of  the 
affections  of  his  affianced.     Case  v.  Smith, 

107  Mich.  416,  65  N.  W.  279,  31:  282 

Action  by  father  of  female. 

Limitation  of  Action  for,  see  Limitation  of 

Actions,  126,  204. 
For  Editorial  Notes,  see  infra.  III. 

4.  The  common-law  rule  that  an  action 
!by  a  parent  for  the  seduction  of  a  daughter 
must  be  brought  in  the  capacity  of  a  mas- 
ter for  the  loss  of  her  service*  as  a  servant, 
although  permitting  a  recovery  for  injury 
sustained  in  the  parental  relation,  was  the 
rule  of  a  legal  fiction  which  is  abrogated  by 
the  Kansas  Code,  which  abolishes  fictions  in 
pleading  and  requires  a  statement  of  the  ac- 
tual facts  in  controversy.  Anthony  v.  Nor-- 
ton,  60  Kan.  341,  56  Pac.  529,  44:  757 

5.  Fraud  in  obtaining  the  consent  of  par- 
•«nts  to  the  marriage  or  an  infant  daughter 

to  a  man  who  has  a  lawful  wife  living  will 
not  vitiate  the  consent  so  as  to  make  him 
'liable   for   seduction.      Lawyer   v.   Fritcher, 

130  N.  Y.  239,  29  N.  E.  267,  14:  700 

6.  There  is  a  loss  of  service  which  will 
-sustain  an  action  of  seduction,  where  an 
infant  daughter  is  taken  away  as  a  wife  by 
"one  who  fraudulently  obtains  the  consent  of 

her  parents  to  a  void  marriage.  Id. 

Effect  of  marrying  seducer. 
Effect  on  Criminal  Liability,  see  infra,  11, 
12. 

7.  Marriage  with  her  seducer  extinguishes 
"the  right  of  action  for  damages  for  seduc- 
tion which  is  given  by  Ind.  Rev.  Stat.  1881, 
§  263  (Ind.  Rev.  Stat.  1894,  §  264)  to  any 
unmarried  woman;  and  she  cannot  main- 
tain an  action  against  him  therefor  after 
■a,  divorce.  Henneger  v.  Lomas,  145  Ind. 
287,   44  N.   E.   462,  32:  848 

8.  A  decree  of  the  nullity  of  a  marriage 
between  a  woman  and  her  seducer  estab- 
lishes her  .rtght  to  sue  him  for  her  seduc- 

"tion  under  the  Indiana  statute,  notwith- 
standing the  form  of  marriage  between 
them,  which,  if  it  were  valid,  would  have 

'defeated  the  action.  Id. 


n.   Criminal   Liability. 

'JFor  Editorial  Notes,  see  infra.  III. 

9.  Seduction  accomplished  on  promise  of 
Tnarriage  conditioned  on  pregnancy  result- 
ing is  not  within  a  statute  making  seduc- 
tion under  promise  of  marriage  a  criminal 
offense.  State  v.  Adams,  25  Or.  172,  35 
Pac.   36,  22:  840 

10.  A  prosecution  for  seduction  is  not  de- 
feated by  the  fact  that  the  woman  yielded 

■under  a  conditional  promise  of  immediate 
marriage  in  case  she  got  into  trouble,  under 
a  statute  providing  punishment  in  case 
any  person  seduces  and  debauches  an  im- 
'married  woman  of  previously  chaste  char- 
acter. State  v.  O'Hare,  36  Wash.  516,  79 
,Pac.  39,  68:  107 


Effect  of  marrying  seducer. 

Effect  on  Civil  Liability,  see  supra,  7,  8. 

Special  Legislation  as  to,  see  Statutes,  299. 

11.  A  person  cannot  be  convicted  of  se- 
duction after  marrying  the  prosecuting  wit- 
ness, although  he  marries  her  to  avoid  pros- 
ecution. State  v.  Otis,  135  Ind,  267,  34  N. 
E.   954,  21 :  733 

12.  The  subsequent  marriage  of  the  de- 
fendant to  the  injured  female  is  not  a  bar 
to  a  prosecution  under  the  Kansas  crimes 
and  punishments  act,  providing  a  penalty 
for  obtaining  illicit  connection,  under  prom- 
ise of  marriage,  with  any  female  of  good 
repute  under  twenty -one  years  of  age.  Re 
Lewis,  67  Kan.  662,  73  Pac.  77,  63:  281 


IIL  Editorial  Notes. 

Who  is  real  party  in  interest  by  whom  ac- 
tion must  be  brought.   64: 

622. 
Criminal  liability  of  children  for.     36 :  208. 
Loss  of  service  as  an  elememt  in  actions  by 

father    for    seduction    of 

child.     14:  700. 
General  rules.     14:  700. 
Law  as  administered  in  England.     14: 

700. 
American  rule  of  constructive  service. 

14:  701. 
Actual  service.     14:  702. 
Relinquishment  of  right  to  service.    14: 

702. 
Necessity  that  relation  exist  at  time  of 

seduction.     14:  703. 
Where  child  is  of  full  age.     14:  704. 
What    service    is    sufficient    when 

child  is  of  age.     14:  704. 
What    impairment    of    serving    power 

must  be  shown.    14:  705. 
Construction  of  statutes.     14:  707, 


SEED    GRAIN. 


Power  to  Issue  County  Bonds  for,  see 
Bonds,  108. 

Injunction  against  County  Issuing  Bond  to 
Procure,  see  Courts,  280. 

Measure  of  Damages  for  Breach  of  Warran- 
ty as  to,  see  Damages,  147,  148. 

Lien  for,  see  Liens,  9.  10. 

Sale    of,    see    Sale,    29. 

Warranty  of,  see  Sale,  83-86, 

^  * » 


SEEPAGE. 

Of  Water,  see  Waters,  II.  g. 


SEINE. 

L'se  of,  in  Fishing,  see  Fisheries,  16-22. 
See  also  Fishing  Nets. 
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SEISIN. 

Implied  Covenant  of,  see  Covenant,  9. 
Breach   of   Covenant   of,   see   Covenant,  49, 

59. 
Damages    for  Breach   of  Covenant   of,   see 

Damages,  114,  115. 
Recovery    for   Improvements   on   Breach   of 

Covenant  of,  see  Improvements,  9. 
By  Right  of  Dower,  see  Dower,  58. 


SEIZURE. 

Of  Intoxicating  Liquors,    see    Intoxicating 

Liquors,  III.   h. 
See    also    Levy    and    Seizure;    Search    and 

Seizure. 


SELECTMEN. 


Liability   of,   see   Highways,   294;    OflBcers, 

195. 
Of  Town  Generally,  see  Towns,  23,  24. 


SELF-COUPLERS. 


Failure  to  Equip  Cars  with,  see  Master  and 

Servant,   183,   184,   189-193. 
Assumption  of  Risk  as  to,  see  Master  and 

Servant,  321. 
'Contributory  Negligence  as  to,  see  Master 

and  Servant,  408,  428, 


SELF-CRIMINATION. 

See  Crimination  of  Self. 

♦-•-• 


SELF-DEFENSE. 

In  Committing  Assault,  see  Assault  and 
Battery,  18,  19,  30-32;  III.  §  4. 

Commission  of  Homicide  in,  see  Homicide, 
III.  b;  IV.  §  12. 

Instruction  as  to,  see  Trial,  865,  866. 


SELF-EXECUTING  PROVISIONS. 

Of  Constitution,  see  Constitutional  Law,  I. 
a,  3,  c. 


SELF-GOVERNMENT. 

Local    Self-Government,    see    Constitutional 
Law,  I.  f. 


SEMINARIES. 

Exemption  from  Taxation,  see  Taxes,  269. 


SENATE. 

Court's  Power  to  Determine  Whether  Va- 
cancy Exists  in,  see  Courts,  10. 

Certificate  of  Presiding  Officer  of,  see  Par- 
liamentary Law,   13,   14. 

Testing  Title  of  President  of,  see  Quo  War- 
ranto, 20. 

See  also  Legislature. 


SENATOR. 

Power  to  Pass  on  Legality  of  Election  of^ 

see  Congress,  1. 
Commission  of,  see  Congress,  2. 
Residence    of,    see    Limitation    of    Actions^ 

154. 


♦  •» 

SENATORIAL    DISTRICTS. 
See  Election  Districts. 

♦-»-♦ 

SENIOR. 

Editorial  Notes. 

Effect  of  use  of  term  in  connection  with* 
name.     14:  691. 


SENTENCE. 


For  Crime,  see  Criminal  Law,  IV.;  VT. 
28-33. 

Editorial   Notes. 

Suspension  of.     14:  285. 


SEPARATE  MAINTENANCE. 

Suit  for.   see  Divorce   and   Separation,  55,. 
59-62. 


SEPARATE  PROPERTY. 

Of  Married  Woman,  see  Husband  and  Wife,. 
IL  d. 

Conveyance  of.  to  Third  Person,  see  Hus- 
band and  Wife,  II.  f,  2. 

Joint  Action  by  Husband  and  Wife  to  Re- 
cover Proceeds  of,  see  Husband  and' 
Wife,  228. 


SEPARATION. 


Of    Powers,    see    Constitutional    Law,    I.   e. 
Of  Jury,  see  New  Trial,  45-48:    Trial.  5. 
Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

I.   c. 
Effect  on  Right  to  Inherit,  see  Descent  and 

Distribution,  54,  55. 
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Effect  of,  on  Husband's  Criminal  Liability 
for  Abandoning  Wife,  see  Husband  and 
Wife,  241,  242. 

See   also   Divorce   and   Separation. 


SEQUESTRATION. 

Of  Corporate   Property,   see   Creditors'  Bill, 

11. 
Of   Third   Person's  Property,  see  Levy  and 

Seizure,  56.  «, 

An  application  to  set  aside  a  seizure  by 
judicial  sequestration  of  land  belonging  to 
a  decedent's  estate  and  to  bond  the  same, 
is  properly  refused  where  there  are  con- 
flicting claims  as  to  its  ownership,  to  de- 
termine which  another  suit  is  pending,  and 
it  derives  its  principal  value  from  timber 
on  it,  and  the  probability  is  that  it  will 
be  denuded  of  such  timber  if  allowed  to 
go  into  the  possession  of  either  of  the 
claimants.  Benton's  Succession,  106  La.  494. 
31  3o.   123,  59:  135 

Editorial  Notes. 

In  equity.    1 :  788.* 


SERVANTS. 

See  Master  and  Servant. 


SERVICE. 

Acceptance  of,  on  Appeal,  see  Appeal  and 
Error,  136. 

Of  Notice  of  Motion,  see  Motions  and  Or- 
ders, 2,  3. 

Computation  of  Time  for,  see  Time,  17.  18. 

Of  WTit,  see  Writ  and  Process,  II.;  IV.  §§ 
5-9. 

1.  Notice  which  a  statute  requires  "to  be 
served  upon  every  person"  must  be  a  per- 
sonal service,  but  is  not  required  to  be  made 
in  any  particular  mode  if  it  is  actually  con- 
veyed to  the  person  to  be  notified.  Wilson 
v.  Trenton  (N.  J.  Err.  &  App.)  53  N.  J.  L. 
645,  23  Atl.  278,  16:  200 

2.  Leaving  a  copy  of  a  notice  at  a  per- 
son's residence  with  a  member  of  his  fam- 
ily, without  proof  of  actual  delivery  to 
him,  is  not  sufficient  compliance  with  a 
statute  requiring  notice  "to  be  served  upon 
every  person."  Id. 
By  mail  generally. 

Of  Notice,  see  Constitutional  Law,  863.  864. 
Of  Process,  see  Writ  and   Process,   19. 
See  also  Contracts,  706. 

3.  Mailing  a  copy  of  a  notice  of  an  assess- 
ment to  the  address  of  a  nonresident  is  in- 
sufficient service  under  a  statute  requiring 
notice  to  nonresidents  to  be  given  by  publi- 
cation in  a  newspaper.  Wilson  v.  Trenton, 
(N.  J.  Err.  &  App.)  53  N.  J.  L.  645.  23  Atl. 
278,  16:200 


By  registered  letter. 

4.  Notice  by  a  registered  letter,  provided' 
for  by  Iowa  "Laws  1880,  chap.  210,  §  2,  in* 
case  of  notice  precedent  to  forfeiture  of 
insurance  policies,  is  completed  by  due  reg- 
istration of  the  letter  at  the  office  from 
which  it  is  to  be  sent.  Ross  v.  Hawkeye^ 
Ins.  Co.  93  Iowa,  222,  61   N.  W.  852, 

34:  460 

5.  A  letter  is  not  registered  so  as  to  com- 
plete service  of  notice  by  registered  letter 
where  such  service  is  authorized,  until  it 
is  numbered  as  required  by  the  postal  laws 
and  regulations,  although  the  postmaster 
has  received  it  properly  addressed  and  given 
a  receipt  therefor.  Id. 

Editorial   Notes. 

What    constitutes    personal    service   of    pa- 
pers.    16:  200. 


SERVICES. 


Opinion  Evidence  as  to  Value  of,  see  Evi- 
dence, 1331-1333,  2203. 

Evidence  of  Value  of,  see  Evidence,  1817- 
1820. 

Contract  to  Pay  Wife  for,  see  Husband  and 
Wife,  122,  123. 

Meaning  of  Term,  see  Mechanics'  Liens,  SI- 


SERVITUDE. 


Additional,  see  Eminent  Domain,  IV. 
Notice  of.  see  Notice,  88-90. 
See  also  Involuntary  Servitude. 


SET-OFF  AND  COUNTERCLAIM. 

I.  Of  What   Demands. 

a.  In   General. 

b.  Recoupment. 

c.  Mutuality  of  Claims. 

d.  As  against  Transferee  or  Assignee.. 

e.  By   or   against   Decedent's   Estate. 

f.  Effect   of   Insolvency. 
IT.  Of  Judgments. 

III.  Editorial  Notes. 

Presumption  as  to,  on  Appeal,  see  Appeal 
and  Error,  432. 

Right  to  Dismiss  after  Plea  of,  Filed,  see 
Dismissal  or  Discontinuance,  5. 

Estoppel  as  to.  see  Estoppel,  159. 

Injunotion  against,  see  Injunction,  267,  268. 

Affirmative  Relief  on  Counterclaim  in  Re- 
ply, see  Judgment,  43. 

Pleading  Counterclaim,  see  Pleading,  VI. 

Necessity  of  Reply  to,  see  Pleading,  551. 

Setting  up  Counterclaim  as  a  Reply,  see 
Pleading,  504. 

By  Treasury  Department,  see  Claims,  4. 

In  Suit  to  Quiet  Title,  see  Cloud  on  Title^ 
•22. 

In  Action  to  Enforce  Stockholder's  Liabil- 
ity, Conflict  of  Laws  as  to,  see  Con- 
flict of  Laws,  198. 


-2666 


SET-OFF  AND  COUNTERCLAIM,  I.  a. 


For  Improvements,  Retrospective  Statute  as 
to,  see  Constitutional  Law,  120. 

In  Suit  against  Corporate  Directors,  see  Cor- 
porations, 28'2. 

In  Accounting  by  Corporate  Promoters,  see 
Corporations,  339. 

Between   Cotenants,   see   Cotenancy,   3L 

In  Action  for  Rent,  see  Landlord  and  Ten- 
ant, 172. 

Availability  of,  where  Affirmative  Action 
is  Barred,  see  Limitation  of  Actions,  48. 

By  One  Redeeming  from  Mortgage,  see 
Mortgage,  237. 

On  Reference,  see  Reference,  5. 


I.   Of   What   Demands, 
a.    In    General. 

Of  Value  of  Services  against  Advancements 
on  Uncompleted  Building,  see  Assump- 
sit, 17. 

Application  of  Deposit  by  Bank  in  the 
Course  of  Business,  see  Banks,  IV.  a, 
2. 

Of  Rents  against  Mesne  Profits,  see  Eject- 
ment, 41. 

Deducting  Benefits  in  Condemnation  Pro- 
ceedings, see  Damages,  III.  1,  6. 

In  Partition  Suit,  see  Partition,  23. 

Of  Dower  against  Purchase  Price  of  Land, 
see  Vendor  and  Purchaser,   19. 

For  Editorial  Notes,  see  infra.  III.  §§  1- 
3. 

1.  A  definition  of  what  a  counterclaim  is, 
and  not  a  mere  rule  for  pleading  counter- 
claims, is  stated  by  Cal.  Code  Civ.  Proc.  § 
438.  Ains worth  v.  Bank  of  California,  119 
•Cal.  470,   51    Pac.   952,  39:  686 

2.  A  purchaser  at  foreclosure  sale  of  a 
leasehold,  by  the  terms  of  which  it  is  to 
obtain  the  property  free  from  the  lien  of 
unpaid  rent,  cannot  set  up  the  amount 
which  it  has  been  compelled  to  pay  on  ac- 
count of  such  rout,  as  a  counterclaim  in 
an  action  against  it  by  the  receiver  to  re- 
cover advancements  alleged  to  have  been 
made  on  its  behalf.  Stokes  v.  Hoffman 
House,    167    N.    Y.    554,   60    N.    E.    667, 

53:  870 

3.  A  statute  providing  that  consideration 
paid  for  liquor  shall  be  received  under  an 
agreement  to  return  it  on  demand  creates 
&  cause  of  action  in  favor  of  the  buyer, 
which  may  be  set  up  as  a  counterclaim  In 
an  action  to  recover  the  balance  of  the 
purchase  price,  if  demand  for  its  return  Is 
made  before  it  is  pleaded,  under  a  stat- 
ute permitting  a  counterclaim  of  a  cause 
of  action  held  when  suit  is  brought,  either 
matured  or  not.  if  matured  wiien  pleaded. 
Brown  v.  Wieland,  116  Iowa,  711,  89  N.  VV. 
17,  61:417 

4.  !Money  paid  by  brokers  as  profits,  to 
an  agent  who  has  wrongfully  used  his 
principal's  money  as  margins  in  gambling 
transactions  with  the  brokers,  cannot  be  al- 
lowed as  a  credit  in  an  action  to  compel 
the   brokers   to  return  to  the  principal  the 


money  so  misappropriated.  Central  Stock 
&  G.  Exchange  v.  Bendinger,  48  C.  C.  A. 
726,  109  Fed.  926,  56:  875 

Breach  of  contract. 
For  Editorial  Notes,  see  infra.  III.  §  2. 

5.  The  breach  of  an  agreement  which 
did  not  exist  at  the  commencement  of  an 
action  cannot  furnish  groimd  for  a  counter- 
claim. A.  D.  Pufi"er  »fe  Sons  Mfg.  Co.  v. 
Lucas,  112  N.  C.  377,  17  S.  E.  174,       19:  682 

6.  Damages  accruing  to  a  telephone  com- 
pany for  breach  of  contract  by  a  patron  not 
to  make  use  of  rival  lines  may  be  set  up  aa 
a  counterclaim,  in  an  action  to  hold  it 
liable  for  withdrawing  its  service  from 
him,  under  a  statute  permitting  to  be  filed 
as  a  counterclaim  a  cause  of  action  con- 
nected with  the  subject  of  the  principal  ac- 
tion. Gwynn  v.  Citizens'  Teleph.  Co.  69 
S.  C.  434,  48  S.  E.  460,  67:  111 

7.  A  set-off  cannot  be  allowed,  under 
Mass.  Pub.  Stat.  chap.  168,  §§  3-7,  in  an  ac- 
tion brought  to  recover  unliquidated  dam- 
ages for  a  breach  of  contract,  of  a  claim 
which  is  of  the  same  kind  as  that  to  re- 
cover which  the  action  is  brought.  Rice  v. 
Sanders,   152   Mass.    108,   24   N.   E.    1079, 

8:  315 
Trespass  quare  clausum. 

8.  A  counterclaim  for  damages  to  the 
freehold  may  be  set  up  as  connected  with 
the  subject  of  the  action,  when  the  de- 
fendant in  trespass  quare  clausum  asserts 
title  to  the  land.  Stillwell  v.  Duncan,  103 
Ky.  59,  44  S.  W.  357,  39:  863 
In  replevin. 

See  also  infra,  41. 

9.  A  defendant  in  replevin  brought  by  a 
mortgagne  who  has  contracted  with  such  de- 
fendant to  purchase  the  mortgaged  proper- 
ty, and  who  refuses  to  pay  the  contract 
price,  may  recover  judgment  in  the  alterna- 
tive against  the  latter  when  he  has  retained 
the  goods,  for  a  return  thereof  or  for  the 
value  of  her  interest  therein.  Deford  v. 
Hutchison,  45  Kan.  318,  25  Pac.  641, 

11:257 
Malpractice. 

10.  A  valid  claim  for  services  rendered  by 
a  physician  may  coexist  with  and  consti- 
tute a  counterclaim  against  a  claim  for 
damages  sustained  by  the  patient  in  conse- 
quence of  malpractice.  \Miitesell  v.  Hill, 
101  Iowa,  629,  70  N.  W.  750,  37:  830 
Forgeries. 

11.  If,  upon  discovering  the  forgery  of 
checks,  the  bank,  without  knowing  that  it 
has  previously  paid  similar  checks,  makes 
good  the  amount  to  the  depositor,  who  has 
failed  to  notify  the  bank  of  previous  forger- 
ies, it  may  use  the  amount  so  paid  as  a 
counterclaim  when  sued  for  the  amounts 
represented  by  the  prior  forgeries.  First 
Nat.  Bank  v.  Allen,  100  Ala.  476,  14  So.  335, 

27:  426 
Assault. 

12.  One  sued  for  assault  committed  in  a 
continuous  encounter  may  counterclaim 
for  injuries  inflicted  upon  him  by  his  adver- 
sary. Gutzman  v.  Clancy,  114  Wis.  589,  90 
N.  W.  1081,  58:  744 
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b.  Kecoupment. 

la    Case    of    Incomplete    Performance    of 

Contract,  see  Contracts,  088. 
;See  als©  Municipal  Corporations,  302;   Sale, 

52. 
For  Editorial  Notes,  see  infra,  III.  §§  1,  2. 

13.  Loss  caused  by  the  unskillful  work  of 
a  servant  may  be  set  off  against  his  claim 
for  wages;  and  the  set-off  is  not  limited  to 
liis  wages  for  the  particular  days  during 
which  the  damage  was  done.  Glennon  v. 
Lebanon  Mfg.  Co.   140  Pa.  594,  ^  Atl.  429, 

12:  321 

14.  In  an  action  against  an  employer,  by 
an  employee  who  has  been  discharged  for 
cause,  to  recover  for  services  rendered,  the 

•employer  may  recoup  such  damages  as  he  is 
legally  entitled  to  by  reason  of  the  facts 
which  rendered  such  discharge  justifiable. 
"Hildebrand  v.  American  Fine  Art  Co.  109 
Wis.  171.  85  N.  W.  208,  53:  826 

15.  A  defense  in  an  action  brought  to  re- 
-cover  the  balance  due  and  unpaid  for  a 
stock  of  goods  sold  and  delivered,  that  the 
■buyer  had  turned  over  certain  property  to 
the  seller  in  settlement  of  the  claim,  will 
•not  preclude  a  further  defense  of  breach  of 
warranty  by  way  of  recoupment,  unless  it 
appears  that  the  property  turned  over  was 
intended  to  settle  all  matters  of  defense 
Rowing  out  of  the  transaction.  Helvvig  v. 
Laschowski,  82  Mich.  619,  46  N.    W.    1033, 

10:  378 

16.  One  purchasing  an  article  sold  with 
Tvarranty,  under  approval,  may  retain  it 
and  recoup  damages  for  breach  of  warranty 
in  an  action  for  the  price.  Shupe  v.  Col- 
lender.  50  Conn.  489,  15  Atl.  405,         1:  339 

17.  A  recoupment  may  be  made  in  a  suit 
for  the  price  of  a  water  supply  under  a  con- 
tract, of  the  damages  sustained  from  plain- 
tiff's failure  to  comply  with  the  terms  of 
the  contract.  Wiley  v.  Athol,  150  Mass. 
426.  23  N.  E.  311,  6:  .342 

18.  A  tenant  may  recoup  damages  for  in- 
terference with  his  possession  by  the  land- 
lord, in  reduction  of  the  recovery  for  rent, 
•although  he  has  remained  in  possession  in- 
stead of  abandoning,  when  he  would  have 
'been  entitled  to  abandon.  Keating  v. 
■Springer,  146  111.  481,  34  N.  E.  805,  22:  544 

19.  The  enhanced  value  given  to  logs  cut 
wrongfully,  but  in  good  faith,  by  their  re- 
moval to  a  place  where  the  true  owner  re- 
•oaptures  them,  belongs  to  him,  and  cannot 
be  recouped  against  the  damages  assessed 
against  the  trespasser  in  an  action  for  other 
logs  cut  with  them,  but  not  recaptured. 
'Caskins  v.  Davis,  115  N.  C.  85,  20  S.  E.  188, 

25:  813 
c.  Mutuality  of  Claims. 

■See  also  supra,  4. 

For  Editorial  Notes,  see  infra.  III.  §  2. 

20.  The  debt  of  one  partner  to  the  United 
states  can,  when  all  tin-  partners  acquiesce 
and  agree  to  it,  be  set  ofT  against  the  debt 
of  the  United  States  to  the  firm  of  wliich  he 
IS  a  member.  Howes  v.  United  States.  24 
<:t.  Cl.  170,  5:  66 


21.  A  claim  which  the  debtor  holds 
against  one  of  the  partners  cannot  be  set 
off  in  an  action  on  a  partnership  claim. 
Hoaglin  v.  Henderson,  119  Iowa,  720.  94  N. 
W.  247,  (51 :  756 

22.  The  liability  of  an  administrator  to 
the  sureties  on  a  joint  bond  for  a  default  of 
his  coadministrator  creates  no  right  of  set- 
off in  an  action  by  him  as  administrator 
against  the  sureties  on  the  bond  for  such 
default.  Sperb  v.  McCoun,  IIQ  N.  Y.  605, 
18  N.  E.  441,  1^490 

23.  A  set-off  by  a  stockholder,  of  a  debt 
due  him  from  the  corporation,  cannot  be 
made  in  an  action  against  him,  by  a  credit- 
or of  the  corporation  under  S.  C.  Rev.  Stat. 
1893,  §  1500,  providing  that  the  stockhold- 
ers shall  be  jointly  and  severally  liable  to 
the  creditors  of  the  corporation  in  an 
amount  not  exceeding  5  per  cent  of  their 
stock,  in  addition  to  their  share  or  shares, 
since  there  is  no  mutuality  in  the  claims. 
Lauraglenn  Mills  v.  Ruff,  57  S.  C.  53.  35  S. 
E.  387,  49:  448 

24.  In  an  action  against  the  maker  and 
the  indorser  of  a  promissory  note,  joined  in 
the  same  suit,  the  indorser  may  set  off  an 
individual  claim  against  the  plaintiff  grow- 
ing out  of  the  transaction  which  gave  rise 
to  the  execution  of  the  note.  Wilson  v.  Ex- 
change Bank,  122  Ga.  495,  50  S.  E.  357, 

69 :  97 

d.  As  against  Transferee  or  Assignee. 

See  also  infra.  3.5-43,  56.  58,  67,  69. 

For  Editorial  Notes,  see  infra,  III.  §§  2,  4-6. 

25.  Any  cross-demand  which  existed  at 
the  time  of  the  transfer  of  a  negotiable 
certificate  of  deposit  which  was  past  due, 
in  favor  of  the  maker  against  the  original 
payee,  may  be  set  off  against  the  trans- 
feree. First  Nat.  Bank  v.  Security  Nat. 
Bank,  34  Neb.  71,  51  N.  W.  305,         15:  386 

26.  A  creditor  cannot  set  off  against  an 
assignee  of  an  executory  contract  of  the 
debtor  with  the  creditor,  on  which  nothing 
was  due  at  the  time  of  the  assignment,  a 
claim  which  is  matured  in  favor  of  the  cred- 
itor against  the  debtor  at  that  time,  where 
the  statute  allows  a  demand  against  an  as- 
signor to  be  set  off  against  his  assignee 
only  where  it  might  have  been  set  off 
against  the  assignor  while  it  belonged  to 
him  and  provides,  further,  that  a  set-off  can 
be  allowed  only  in  actions  founded  upon  de- 
mands which  could  themselves  be  the  sub- 
ject of  a  set-off.  Bradley  v.  Thompson 
Smith's  Sons,  98  ]Mich.  449^  57  N.  W.  576, 

23:  305 

e.  By  or  against  Decedent's  Estate. 

Right  of  Set-off  against  Claim  of  Dis- 
tributee, see  Executors  and  Adminis- 
trators, IV.  c.  3. 

27.  A  claim  due  to  a  decedent's  estate 
from  a  plaintiff  may  be  set  up  as  a  counter- 
claim by  the  defendant,  when  the  latter  is 
solo  devisee  and  legatee  as  well  as  executrix 
under  a  probated  will,  although  no  notice 
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has  been  given  to  creditors  to  present  their 
claims,  where  it  is  shown  by  common-law 
evidence  that  decedent's  debts  are  all  paid. 
Blood  V.  Kane,  130  N.  Y.  514,  29  N.  E.  994, 

15:  490 

28.  The  immaturity  of  a  debt  at  the  time 
of  the  debtor's  death  does  not  prevent  it 
from  being  set  off  against  a  claim  due  to 
the  estate,  if  it  is  mature  at  the  commence- 
ment of  the  action,  as  prescribed  by  Cal. 
Code  Civ.  Proe.  §  438.  Ainsworth  v.  Bank 
of  California,  119  Cal.  470,  51  Pac.  952, 

39:  686 

f.  Effect  of  Insolvency. 

Set-off  in  Bankruptcy,  see  Bankruptcy,  38- 
40;  V.  §  9.  and  also  infra,  III.  §  5. 

Setting  off  Insolvent's  Indebtedness  against 
Distributive  Share  of  Estate,  see  Ex- 
ecutors and  Administrators,  199. 

Injunction  against  Collecting  Judgment  to 
Allow   Set-Off,  see  Injunction,  267. 

See  also  supra.  23;  infra,  65. 

For  Editorial  Notes,  see  infra.  III.  §  6. 

29.  Equity  will,  in  general,  enforce  the 
right  of  set-off  by  decreeing  the  compensa- 
tion of  mutual  demands,  so  far  as  they 
equal  each  other,  where  they  have  grown 
out  of  the  same  connected  transactions, 
or  the  one  has  formed,  in  whole  or  in  part, 
the  consideration  of  the  other,  and  the 
party  against  whom  the  set-off  is  asserted 
is  insolvent.  Armstrong  v.  Warner,  49  Ohio 
St.  376,  31  N.  E.  877,  17:  466 

30.  Insolvency  is  of  itself  a  sufficient 
ground  for  the  application  of  equitable  set- 
off, even  where  the  indebtedness  on  one  side 
is  not  due;  and  it  is  immaterial  in  which 
party's  favor  is  the  unmatured  debt.  Nash- 
ville Trust  Co.  v.  Fourth  Nat.  Bank,  91 
Tenn.  336,  18  S.  W.  822,  15:  710 

31.  A  creditor  of  an  insolvent  debtor  who 
bids  in  the  debtor's  property  at  an  execu- 
tion sale  for  an  amoimt  in  excess  of  the 
judgment,  cannot  set  off  his  claim  against 
the  amount  of  his  bid  to  which  the  debtor 
is  entitled.  Meherin  v.  Ambrose,  131  Cal. 
681,  63   Pac.   1084.  54:  272 

32.  Since  there  is  ordinarily  no  individual 
liability  of  a  stockholder  in  excess  of  his 
obligation  to  pay  in  full  for  his  stock,  he 
cannot  set  off  his  claim  as  a  creditor  against 
his  liability  as  a  stockholder,  but  must 
come  in  and  share  with  the  other  creditors. 
Boulton  Carbon  Co.  v.  Mills,  78  Iowa.  460. 
43  N.  W.  290,  5:  649 
Sureties. 

See  also  supra,  22:  infra,  49. 

33.  A  sole  solvent  surety  for  a  hopelessly 
insolvent  principal  on  a  debt  that  is  due 
before  the  appointment  of  a  trustee  in  in- 
solvency, although  the  insolvency  is  not 
then  known,  and  payment  by  the  surety  is 
not  actually  made  until  after  the  trustee 
is  appointed,  is  entitled  to  set  off  his  claim 
for  siich  payment  against  debts  due  from 
him  to  the  insolvent,  on  which  suit  is 
brought  bv  the  trustee.  Merwin  v.  Austin. 
58  Conn.  22.  18  Atl.  1029,  7:  84 

34.  A  surety  jointly  bound  with  his 
principal  niay,  independently  of  statute,  off- 


set against  such  joint  indebtedness  his  in- 
dividual claim  against  the  creditor  in  such> 
joint  indebtedness,  where  both  the  creditor 
and  the  principal  are  insolvent.  Clark  v, 
Sullivan,  2  N.  D.  103,  49  N.  W.  416.     13:  233- 

35.  When  the  holder  of  a  claim  not  yet 
due,  arising  upon  contract,  becomes  insol- 
vent and  transfers  the  same  before  maturity" 
and  the  debtor  at  the  time  of  the  transfer 
holds  a  similar  claim,  then  due,  against  the 
assignor,  his  right  of  set-off  is  preserved 
against  the  assignee  when  the  latter's  cause 
of  action  arises;  and  a  surety  on  the  obli- 
gation so  transferred  may  enforce  the  set- 
off for  his  own  protection  if  the  principal 
debtor  be  insolvent;  but  the  rule  does  not 
apply,  where  the  thing  transferred  is  com- 
mercial paper  and  the  assignee  becomes  the 
bona  fide  holder  thereof  for  value.  Arm- 
strong V.  Warner,  49  Ohio  St.  376,  31  N.  E,. 
877,  17:466- 
Assignment  for  creditors. 

See  also  supra,  33;  infra.  45,  56,  58,  67. 
For  Editorial  Notes,  see  infra,  III.  §  5. 

36.  A  set-off  against  an  assignee  for 
creditors  will  not  be  allowed  unless  the 
claim  against  the  insolvent  was  due  at  the 
time  of  the  assignment.  Fera  v.  Wickham, 
135  N.  Y.  223,  31  N.  E.  1028,  17:  458 

37.  Only  one  of  mutual  debts  or  claims 
need  be  due  at  the  time  of  an  assignment 
for  creditors  by  one  of  the  parties,  in  order 
to  give  the  right  of  set-off  in  equity.  Re 
Hatch,  155  N.  Y.  401.  50  N.  E.  49,      40:  664 

38.  A  claim  which  was  due  when  the 
debtor  made  an  assignment  for  creditor* 
can  be  set  off  against  a  claim  in  favor  of 
the  assignee  agamst  the  creditor  for  a  share 
of  the  proceeds  of  collections  made  after  the 
assignment  on  judgments  which  the  assign- 
or, before  the  assignment,  had  transferred 
to  the  creditor  under  a  contract  for  a  divi- 
sion of  the  proceeds.  Id. 

39.  Set-off  may  be  allowed  in  equity  of 
the  dividend  pajable  out  of  the  assets  of  a 
corporation  in  the  hands  of  a  receiver,  to  a 
stockholder  who,  after  the  receiver's  ap- 
pointment, made  an  assignment  for  the 
benefit  of  his  creditors  of  whom  the  corpo- 
ration was  one,  upon  the  corporation's 
claim  against  the  stockholder;  the  equities- 
of  the  other  stockholders  represented  by 
the  receiver  being  superior  to  those  of  the 
insolvent's  remaining  creditors  represented 
bv  his  assignee.  Merrill  v.  Cape  Ann 
Granite  Co.  161  Mass.  212,  36  N.  E.  797, 

23:  313 

40.  A  counterclaim  existing  against  the 
assignor  cannot  be  interposed  to  a  claim 
arising  in  favor  of  the  a.ssignee  after  an  as- 
signment for  the  benefit  of  creditors.  Fi- 
delitv  &  D.  Co.  v.  Haines,  78  Md.  454,  28 
Atl.  393,  23:  652 

41.  A  note  given  for  the  purchase  price  of 
chattels  is  not  a  good  set-off  against  a  de- 
mand by  the  maker's  assignee  for  creditors 
upon  the  seller  for  damages  for  wrongfully 
replevying  the  chattels  after  they  have 
passed  into  his  possession.  Id. 

42.  Any  right  which  a  creditor  of  an  in- 
solvent has  to  set  off  his  claim  against  the 
surplus  of  his  bid  at  an  execution  sale  of 
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the  debtor's  property  must  be  exercised 
•when  he  proves  his  claim  in  the  insolvency 
proceedings  against  the  debtor,  and  is 
waived  by  proving  for  and  receiving  a  divi- 
dend on  the  whole  amount  of  his  claim. 
Melerin  v.  Ambrose,  131  Cal.  681,  63  Pac. 
1084,  54:  272 

43.  A  claim  against  an  insolvent  which 
lias  been  proved  in  the  insolvency  proceed- 
ings has  ceased  to  be  an  existing  cause  of 
action  so  as  to  be  a  valid  counterclaim 
Against  a  demand  by  the  insolvent's  as- 
signee, where  the  statute  provides  that  no 
■creditor  proving  his  debt  shall  be  allowed  to 
maintain  any  action  therefor  against  the 
debtor.  Id. 
Banks. 

See  also  supra,  11;  infra,  47-64,  66. 
For  Editorial  Notes,  see  infra.  III.  §  5. 

44.  The  allowance  of  a  set-off  is  not  the 
■creation  of  a  preference  by  an  insolvent 
national  bank,  but  an  ascertainment  mere- 
ly of  the  just  amount  due  on  the  debtor's 
■obligation,  and  may  be  enforced  against  a 
receiver  of  the  bank.  It  is  the  balance  due 
after  deducting  the  set-off,  wjiich  consti- 
tutes assets  in  the  receiver's  hands  for  dis- 
position in  accordance  with  the  provisions 
•of  the  Federal  statutes.  Armstrong  v. 
Warner,  49  Ohio   St.  376,   31  N.  E.  877, 

17:  466 

45.  A  bank  holding  a  check  for  collection 
against  an  insolvent  bank,  when  sued  by 
the  assignee  of  the  latter,  may  use  such 
check  as  a  set-off  where  no  defense  is 
«hown  against  the  check.  Farmers  Deposit 
Nat.  Bank  v.  Penn  Bank,  123  Pa.  283,  16 
Atl.  761,  2:  273 

46.  U.  S.  Rev.  Stat.  §  5242,  U.  S.  Comp. 
Stat.  1901,  p.  3517,  which  prohibits  any 
national  bank  when  insolvent  or  in  con- 
templation of  insolvency  from  so  disposing 
of  its  assets  as  to  prevent  their  proper  ap- 
plication to  the  redemption  of  its  circu- 
lating notes  and  the  ratable  distribution  of 
"the  remainder  among  its  creditors,  does  not 
prohibit  the  allowance  of  any  valid  set-off, 
legal  or  equitable,  which  a  debtor  of  the 
laank  may  have  against  any  obligation 
owing  by  him  to  it  at  the  time  of  its  in- 
solvency. Armstrong  v.  Warner,  49  Ohio 
■St.  376,  31  N.  E.  877,  17:  466 
Deposit. 

See  also  infra,  54-64. 

For  Editorial  Notes,  see  infra.  III.  §  5. 

47.  The  drawer  of  a  check  on  another 
bank  which  a  national  bank  receives  on  de- 
posit, carrying  the  amount  to  the  credit  of 
his  agent  upon  the  agreement  that  he 
would  take  for  part  of  the  sum  a  draft 
^rawn  on  a  distant  bank,  and  would  not 
immediately  check  out  the  balance,  is  en- 
titled in  equity  to  have  the  amount  of  such 
■draft  set  off  against  his  liability  on  the 
check,  where  before  presentment  of  the 
■draft,  which  he  still  owned,  the  drawer 
bank,  which  was  insolvent,  without  having 
provided  any  funds  with  which  to  pay  the 
•draft,  passed  into  the  hands  of  a  receiver 
and  the  check  (payment  of  which  had  been 
«topped)     came    to    his    possession.     Arm- 


strong v.  Warner,  49  Ohio  St.  376,  31  N.  E. 
877.  17:460 

48.  A  set-off  cannot  be  allowed  in  favor 
of  a  bank  against  a  depositor  by  reason  of 
an  unauthorized  payment  out  of  his  funds, 
by  the  bank,  of  a  note  made  paj'able  at  its 
place  of  business,  on  which  the  depositor, 
although  the  maker,  was,  as  between  him- 
self and  the  indorsers,  not  primarily  liable, 
when,  in  ignorance  of  such  payment  by  the 
bank,  he  had  allowed  them  credit  for  the 
note,  and  they  had  become  insolvent  and 
removed  from  the  state  before  he  obtained 
knowledge  that  his  deposits  had  been  ap- 
plied in  payment  of  the  note.  Grissom  v. 
Commerciar  Nat.  Bank,  87  Tenn.  350,  10 
S.  W.  774,  3:  273 

49.  An  acceptor  who  is  as  to  the  drawer 
merely  a  surety  on  a  draft  which  a  bank  at 
the  time  of  its  insolvency  had  discounted 
for,  and  carried  the  proceeds  to  the  credit 
of,  the  drawer,  and  which  was  protested  for 
nonpayment,  is  entitled  in  equity  to  have 
set-off  against  his  liability  as  acceptor  of 
the  draft  money  due  his  principal  on  the 
deposit  account  with  the  bank.  Armstronc 
V.   Warner,  49  Ohio  St.   376,  31   N.   E.  877, 

17:  466 

50.  A  debtor  to  an  insolvent  bank,  whose 
debt  is  due  at  the  time  of  its  suspension, 
cannot  set  up  a  certificate  of  deposit  pro- 
cured by  him  subsequently  but  before  the 
appointment  of  a  receiver,  where  the  stat- 
utes prohibit  any  application  of  its  assets 
which  would  create  a  preference  or  prevent 
a  proportionate  division  of  the  assets  after 
an  act  of  insolvency.  Stone  v.  Dodge,  96 
Mich.  514,  56  N.  W.  75,  21:  280 

51.  The  right  to  set  off  a  deposit  in  an 
insolvent  bank  against  a  note  of  the  de- 
positor in  the  hands  of  a  receiver  is  not  cut 
off  by  Md.  act  1896,  chap.  349,  art.  23,  § 
264o,  which  puts  a  receiver  on  the  same 
basis  as  the  trustee  of  an  insolvent  natural 
person,  while  Md.  Code,  art.  47,  §  11,  pro- 
vides for  the  distribution  of  insolvents' 
estates  according  to  the  principles  of  equity. 
Colton  v.  Dover  Perpetual  Bldg.  &  L.  Asso. 

90  Md.  85.  45  Atl.  23,  874,  46:  388 

52.  A  receiver  of  an  insolvent  bank  does 
not  occupy  the  position  of  a  bona  fide  pur- 
chaser for  value  of  a  note  included  in  the 
assets,  which  matures  after  his  appoint- 
ment, so  as  to  prevent  setting  off  against  it 
a  deposit  in  the  bank.  Id. 

53.  No  demand  for  a  deposit  in  an  in- 
solvent bank  is  necessary  as  a  condition  of 
making  a  set-off  of  the  deposit,  if  other- 
wise allowable,  against  a  note  of  the  de- 
positor which  is  assets-  in  the  hands  of  a 
receiver  of  the  bank.  Id. 
Unmatured  claim. 

Waiver  of  Objection   as  to  Immaturity  of, 

see  Appeal  and  Error,  617. 
See  also  supra,  28,  30,  35-37. 
For  Editorial  Notes,  see  infra,  III.  §  5. 

54.  A  bank  may  set  off  against  a  deposit 
unmatured  debts  of  an  insolvent  depositor. 
Nashville   Trust  Co.  v.   Fourth   Nat.   Bank, 

91  Tenn.  336,  18  S.  W.  822,  15:  710 
.5.5.  A    statute    providing   for    the     equal 

and     ratable     distribution    of    the    assets 
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among  creditors  is  not  violated  by  an 
equitable  set-off,  against  an  insolvent's  de- 
posits in  a  bank,  of  unmatured  claims 
against  him;  and  on  a  pro  rata  distribution 
of  the  assets  a  deposit  thus  offset  cannot  be 
regarded  as  an  advance  payment.  The  as- 
sets to  be  distributed  do  not  include  items 
thus  offset.  Id. 

56.  A  bank  can  set  off  deposits  made  by 
one  who  subsequently  makes  an  assign- 
ment for  creditors,  against  a  debt  owing  to 
it  by  the  insolvent,  but  which  had  not  ma- 
tured at  the  time  of  the  assignment.  Fi- 
delity Trust  &  S.  V.  Co.  V.  Merchants'  Nat. 
Bank,  90  Ky.  225,  13  S.  W.  910,  9:  108 

57.  The  right  of  a  bank  to  set  off  the  un- 
matured note  of  an  insolvent  depositor 
against  the  deposit  is  not  affected  by  the 
fact  that  the  deposit  is  in  the  name  of  an- 
other bank,  where  it  is  merely  a  name 
which  the  depositor  adopted  for  the  purpose 
of  his  business,  and  represents  no  interest 
but  his  own.  Thomas  v.  Exchange  Bank.  99 
Iowa,   202,   68  N.  W.   780,  35:379 

58.  A  bank  cannot  set  off  against  a  check 
by  a  depositor  his  unmatured  debt  to  the 
bank,  although  he  was  insolvent  and  had 
made  an  assignment  for  creditors  when  the 
check  was  given,  and  this  was  known  to  all 
parties.  Merchants'  Nat.  Bank  v.  Robinson. 
97  Ky.  552,  31   S.  W.   136,  28:  760 

59.  The  right  of  a  bank  to  set  off  an  un- 
matured note  of  an  insolvent  depositor 
against  the  deposit  is  superior  to  the  rights 
of  a  drawee  of  a  check  on  the  deposit,  of 
which  the  bank  had  no  notice  until  after  it 
learned  of  the  depositor's  insolvency. 
Thomas  v.  Exchange  Bank,  99  Iowa,  202,  68 
N.  W.  780,  35:  379 

CO.  A  bank  may  offset  against  an  \inma- 
tured  debt  of  an  insolvent  debtor  any  sum 
which  it  may  be  owing  to  the  debtor,  un- 
less the  account  which  it  owes  has  been 
pledged  to  some  specific  purpose  or  is  im- 
pressed  with   some  trust.  Id. 

61.  A  deposit  in  a  national  bank  which 
becomes  insolvent  may  be  set  off  against 
a  liability  of  the  depositor  to  the  bank  on 
notes  discounted  by  the  bank  before  it 
became  insolvent,  but  which  did  not  mature 
until  afterward.  Yardley  v.  Clothier,  3  U. 
S.  App.  207,  2  C.  C.  A.  349,  51  Fed.  506, 

17:  462 

62.  A  receiver  of  a  national  bank  takes 
immature  notes  belonging  to  the  bank  sub- 
ject to  the  right  of  the  maker  to  set  off 
against  them  his  deposit  account  in  the 
bank.  Adams  v.  Spokane  Drug  Co.  57  Fed. 
888.  ^  23 :  334 

63.  The  receiver  of  an  insolvent  bank  in 
settlement  with  a  creditor  should  deduct 
from  his  credit  all  those  sums  for  which 
he  is  debtor,  either  as  principal  or  surety, 
and  whether  or  not  his  liability  has  ma- 
tured: and  in  settlement  with  a  debtor  tc^ 
the  bank,  the  receiver  should  allow  him 
credit  for  all  sums  which  the  bank  owed 
him  when  the  receiver  was  appointed, 
whether  the  debts  were  then  due  or  not. 
Davis  V.  Industrial  Mfg.  Co.  114  N.  C.  321. 
19  S.  E.  371,  23:  .322 

64.  The   fact   that   a  note  held   by   a  re 


ceiver  of  an  insolvent  bank  as  assets  didi 
not  mature  until  after  his  appointment  doea- 
not  prevent  setting  off  against  it  a  deposit 
which  the  maker  had  in  the  bank.  Coltoiv 
v.  Dover  Perpetual  Bldg.  &  L.  Asso.  90  Md. 
85,    45    Atl.    23,    874,  46:  38S- 


II.  Of  Judgments. 
For  Editorial  Notes,  see  infra,  IR.  §  8. 

65.  A  judgment  for  a  personal  tort- 
against  several  defendants  may  be  offset  by 
another  judgment  in  favor  of  one  of  them- 
only,  against  the  plaintiff,  if  he  is  insolvent. 
Hunt  V.  Conrad,  47  Minn.  557,  50  N.  W.  614, 

14:  512 

66.  A  judgment  in  favor  of  the  receiver  of ' 
a  corporation  against  a  bank  for  twice  the- 
amount  of  interest  unlawfully  taken  by  the 
bank  on  a  certain  note,  and  for  the  penalty 
provided  therefor  by  statute,  is  subject  to- 
a  set-off,  in  favor  of  the  bank,  of  judgments 
thereafter  recovered  by  the  bank  for  the- 
balance  due  on  such  note  and  upon  other 
notes.  Barljour  v.  National  Exch.  Bank,  50 
Ohio'  St.  90,  33  N.  E.  542,  20:  192. 

67.  One  who  has  recovered  a  judgment  for 
damages   on  account   of  the    breach    of    a. 
contract,  and  is  afterwards  sued  by  an  as- 
signee of  the  other  party,  who  has  become 
insolvent,  for  the  price  of  the  goods  covered 
by   the   contract,   is   not   precluded   by   the 
doctrine   of    merger   from     setting    off    his 
original  claim  for  damages  against  such  as- 
signee,  who   is    in    privity    therewith,    al- 
though  he  could  not  set  off  the  judgment: 
against  him  because   of  a   lack   of  privity. - 
Bacon  v.  Reich,   121  Mich.  480,    80    N.    W.. 
278,  49:  311 

68.  The  right  to  set  off  independent  judg- 
ments rendered  in  different  suits  growing  • 
out  of  different  causes  of  action  is  subject 
to  attorneys'  liens  or  claims  for  services. 
Roberts  v.  Mitchell,  94  Tenn.  277,  29  S.  W. 
5,  29:  705- 

69.  An  assignment  of  a  verdict  to  secure 
the  attorney's  compensation  does  not  re- 
lieve the  judgment  to  be  entered  thereon i 
from  liability  to  offset  of  a  judgment  then, 
existing  in  favor  of  the  judgment  debtor 
against  the  assignor.  Benson  v.  Havwood, 
86  Iowa.  107,  53  N.  W.  85,  23:  335 

70.  Mutual  judgments  cannot  be  set  off 
one  against  the  other  in  such  a  manner  as 
to  defeat  the  exemption  laws,  where  all  the- 
property  of  one  of  the  judgment  debtors, 
including  his  judgment  against  the  other,, 
is  less  than  the  amount  of  property  which 
the  statute  exempts  from  seizure.  Cleve- 
land v.  McCanna,  7  N.  D.  455,  75  N.  W.  908, 

41:  852: 


III.  Editorial  Notes. 

§  I.  In  general. 

Defined.     10:  378.' 

Doctrine;  borrowed  from  the   civil    law.    4t: 

858.* 
Statutorv,    not    common-Jaw,    right.       10c 

378.* 
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When  authorized,  generally.     10:  378.* 

As  ground  of  injunction  against  tax.  22: 
709. 

As  affecting  right  to  remove  cause  from 
state  to  Federal  court. 
■    1:  67.* 

Set-off  for  debts  as  affecting. taxation,  22: 
477. 

Allowance  of,  in  replevin.     11:  257.* 

Recoupment  as  element  of.     10:  379,*  380.* 

What  constitutes  counterclaim.     10:  379.* 

Breach  of  warranty  as  subject  of\^  10:  379.* 

Right  to  set  off  illegal  interest  paid  to 
national  bank.     56:  696. 

Right  to  set  off  claim  for  twice  amount  of 
interest  paid  to  national 
bank.     56:  700. 

Against  holder  of  negotiable  paper  trans- 
ferred after  maturity. 
46:  790. 

By  or  against  member  of  mutual  fire  insur- 
ance company.     32:  504. 

Availability  of;~  as  against  exempt  claim. 
19:  33. 

Injunction  in  aid  of,  against  negotiation  of 
note.     28:  578. 

For  damage  by  negligence  and  want  of 
skill  in  performance  of 
services.     12:  321.* 

For  defective  work  in  action  for  local  as- 
sessment.     56:  922. 

Offsets  and  counterclaims  in  action  by  in- 
fant for  services.     15:  213. 

By  surety  of  joint  indebtedness.     13:  233.* 

In  garnishment  of  executor.     47:  363. 

§  2.  Equitable  set-offs;  cross-demands;  un- 
liquidated claims. 

Equity  follows  law.     4:  858;*  7:  84.* 

Availability  of  equitable  set-off  against  as- 
signee.     2:  273.* 

Equity  rule  as  to  cross-demands,  2:  273;* 
11:  259.* 

Of  unliquidated  demands  or  damages,  4: 
858;*    10:  379.* 

Set-off  or  recoupment  of  unliquidated 
claims  in  garnishment. 
59:  389. 

Unliquidated  cross-demand.      9:  108,*    560.* 

Equitable  set-offs  as  against  holder  of  ne- 
gotiable paper  transferred 
after    maturity.      46:  796. 

§  3.  On  mortgage  foreclosure, 

Generally.     21 :  321, 

Estates.     21 :  322. 

I'sury.     21 :  323. 

Coexisting  demands.     21 :  323. 

Rents,  waste,  and  injury.     21:  324. 

Fraud.    21 :  324. 

Breach  of  covenants;"  title  and  encum- 
brances.    21 :  324. 

Contract  for  credits.     21 :  326. 

Special  grounds  for  equitable  interference, 
as  insolvency,  etc.  21 : 
326. 

Privity  as  to  parties.     21 :  326, 

Rractice.     21 :    327. 

Sufficiency  of  evidence.     21 :  327, 

§  4,  Against  assigned  claims. 

See  infra,  §§  5,  6. 

Set-off,  against  assigned  claim,  of  debtor's 
demand  against  assignor. 
23:  305. 


Kind  of  clioses  in  action  to  which  set- 
offs are  applicable.  23: 
305. 

Assignment  will  not  defeat  set-off.  23: 
306. 

Where  rights  become  fixed.     23:  306. 

Rights  connected  with  assigned  con- 
tract.    23:  307. 

Effect  of  agreement  to  set  off.  23: 
308. 

Assignee  of  bank.     23:  308. 

Claims  by  and  against  corporation^ 
generally.     23:  309. 

What  set-off  proper.     23:  309. 

Equitable  causes  for  set-off.    23:  309. 

Estoppel.     23:  309. 

Counter  set-off.     23:  310. 

What  assignment  may  be  sufficient. 
23:  310. 

What  notice  of  assignment  sufficient* 
23:  310. 

Counterclaims.     23:  310, 
Set-off  against  assignee  of  commercial  pa- 
per, of  claim  against   as- 
signor.    23:  325. 

Paper  indorsed  before  maturity.  23 r 
325. 

Transfer  after  maturity.     23:  326. 

Paper  negotiable  in  bank    or    payable- 
without    defalcation.     23: 
■  328. 

What  necessary  to  defeat  right  of  set- 
off.    23:  328. 

Paper  not  negotiable.    23:  330, 

Paper  irregularly  transferred.     23:  330. 

Fraudulent  transfers  or  transfers  with- 
out value.     23:  330. 

Contingent  liability  and  claims  nof;. 
owned.      23:  330. 

Equities  which  will  justify  set-off.  23: 
330. 

Assignment  will  not  defeat  perfected 
right.     23:  331. 

Claims  not  in  the  same  right.    23:  33U 

Effect  of  agreements.     23:  331, 

Effect  of  new  note.     23:  331. 

Effect  of  assignment  without  recourse. 
23:  331. 

Counter  set-off.     23:  331. 

Attempt  to  compel  set-off  by  statute. 
23:  331. 

Special  contracts.    23:  331. 
§  5.  In  case  of  bankruptcy  or  insolvency. 
In  bankruptcy  cases,  generally.    55:  33. 
Right  of  creditor  in  bankruptcy  to  set  off 
new     credits    given    after 
receiving      a      preference. 
.55:  344. 
Bank's  right  of  set-off  when  depositor  be- 
comes   bankrupt.      55:  48,. 
53,  63,  70, 
Right  of  bank  to  set  off    unmatured    claim 
against  deposit  account  of 
insolvent  debtor.     15:  710. 
Right  of  debtor  of  insolvent  bank  to  set- 
off demand.     2:273.* 

When  debt  to  bank  not  mature  at  time- 
of    insolvency.      17:  456. 
Right  of  bank  to  set-olV   collection    against, 
amount  due  to  it.   2:  700.*" 
On  settlement  of  claims  of  insolvent  insur- 
ance company,     38:  105. 


2672 


SET    SCREWS— SEVERANCE. 


Higlit  to  set  off  insolvent's  obligation  upon 
a   claim   in   the   hands   of 
his   receiver,    or    assignee 
or     trustee    for    creditors. 
23:  313. 
Assignees  for  creditors.    23:  313. 
Receiver.     23:  313. 
Limitation  upon  the  rule.     23:  314. 
Claims  not  due.     23:  315. 
Set-off  between  corporation  and  stock- 
holder.    23:  316. 
The  effect  of  the  doctrine    of    mutual 

credits.     23:  317. 
The  English  rule.     23:  318. 
Claims  not  owned.     23:  319. 
Special    circumstances    which    will    de- 
feat right.     23 :  319. 
Contingent  claims.     23:  319. 
Commercial  paper.     23:  319. 
Equities    connected   with   the    assigned 

contract.     23:  320. 
Character   of   demands    which   may   be 

set  off.     23 :  320. 
Effect  of  agreement.     23:  320. 
I^ffect  of  immaturity  of  claim  at  the  time 
insolvency      occurs,     upon 
the  right    of    set-off.     17: 
456. 
Where  the  immature  debt  is  owing  to 
the   insolvent.      17:  456. 
Rights  of  bank  depositor.     17:  457. 
Effect  of  appointment  of  receiver. 
17:  458. 
Where  the  debt  is  owing    by    the    in- 
solvent.    17 :  458. 
Rights    of    surety,    indorser,    etc. 

17:460. 
Doctrine  of  "mutual  credits."    17: 
461. 
Hight  to  set  off  against    insolvent,    claims 
purchased     after     the    in- 
solvency.    21 :  280. 
Bankruptcy  statutes.     21:  280. 
Irlsolvency.    21:281. 
Receivership.    21:281. 
Assignment  for  creditors.     21 :  281. 
Claims  against  banks.     21 :  282. 
Bank  bills.     21 :  282. 
Decedents'  estates.     21:282. 
§  6.  After  judgment;   of  or  against  judg- 
ment. , 
As  ground  for  injunction  against  judgment 
in    garnishment.     30:  363. 
Arising  after  judgment    as    ground    of    in- 
junction.    30:  569. 
As  ground  of  injunction  against  judgment 
when  it  existed  before  its 
rendition.     31 :  763. 
Right    to    set    off    judgment    for    penalty 
against      national       bank 
taking    usurious    interest. 
56:  700. 
Eight  of,  by  judgment  debtor  against  judg- 
ment creditor  as  affecting 
fraudulent       grantee       of 
former.      67:  598. 
€et-off  against  judgment  in  hands    of    as- 
signee.    23:  335. 
Assignment  of  verdict.     23:  335. 
How  far  subject   to  set-off  of  demand 
not    in   judgment.  23:  336. 


Where  cross-judgments  are  in  same  ac- 
tion.    23:  337. 

Notice.     23:  337. 

Set-off  of  claims  against  one  who  nev- 
er had  title,  not  available. 
23:  337.     • 

Assignees  protected.     23:  337. 

Fraudulent  assignment,  or  for  the  pur- 
pose of  defeating  set-off. 
23:  338. 

Insolvency  as  an  equity.     23:  338. 

■Where  assignee  the  real  party.  23: 
338. 

Assignment  without  consideration.  23: 
338. 

Want  of  legal  title.    23:  3.38. 

Judgment  on  note.    23:  338. 

Rights  of  holder  of  assigned  judgment. 
23:  339. 

Waiver.    23:  339. 

Set-off  of  contingent  liability.  23: 
339. 

Assignment  in  accordance  with  prior 
agreement.     23:  339. 

Set-off  on  motion.     23:  339. 

Assignment  to  attornev  may  defeat  his 
lien.     23:339. 


SET  SCREWS. 


Evidence  of  Custom  as  to,  see  Evidence, 
1730. 

Liability  for  Injury  by,  see  Trial,  442,  443. 

For  Editorial  Notes,  see  Master  and  Serv- 
ant, V.  §  21. 


SETTLEMENT. 


Of   Decedent's    Estate,    see    Executors    and 

Administrators,  IV.  c. 
Of  Poor  Person,  see  Poor  and  Poor-Laws, 

11-13. 
In  Trust,  see  Trusts,  6,  40.  88,  89,  106. 
See  also  Compromise  and  Settlement. 


SETTLING. 


Of  Bill  of  Exceptions,  see  Appeal  and  Error, 
IV.  o.  3. 


SEVERABILITY. 


Of  Contract  Generally,  see  Contracts,  II.  b. 
Of  Insurance   Contract,   see  Insurance,  III. 

e,  1,  f. 
Of   Controversies,  see   Removal   of  Causes, 

18-20. 


SEVERANCE. 
Chattel  Mortgage  as,  see  Crops,  i. 


SEWER— SHERIFF. 
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SEWER. 
See  Drains  and  Sewers. 


SEWING-MACHINES. 

License  Tax  on  Sale  of,  see  Commerce,  137, 

149. 
License  to  Sell,  see  License,  125. 


SEX. 


See  Women. 


SEXTON. 

Editorial  Notes. 
Right  of  woman  to  be.    38:  211. 

#*» 


SEXUAL  INTERCOURSE. 

Refusal  of,  as  Ground  for  Divorce,  see  Di- 
vorce and  Separation,  38. 


SHADE  TREES. 


Damages  for  Destruction  of,  see  Damages, 

423. 
In  Highways,  see  Highways,  II.  e. 


-o-»-»- 


SHADOWING. 
Injunction  against,  see  Injunction,  60. 

*~*i^ 

SHALL. 

Use  of  Word  in  Statute,  see  Statutes,  491, 
492. 


SHAM  MARRIAGE. 


Evidence  as  to,  see  Evidence,  1955. 
Commission    of    Rape    by    Means    of.    see 

Rape,  1. 
See  also  Marriage,  16. 


SHAREHOLDERS. 


See  Corporations.  V. 

L.R.A.   Dig.— 168. 


SHEEP. 

From  other  State,  Quarantine  against  or 
Inspection  of,  see  Commerce,  12,  13. 

State  Requirement  of  Double-Decked  Cars 
for,  see  Commerce,  70. 

Equal  Privileges  of  Owners  of,  see  Consti- 
tutional Law,  383. 

Regulation  as  to  Grazing  or  Herding  of, 
see  Constitutional  Law,  974. 

Healthy  Condition  of,  see  Contracts,  740. 

Evidence  as  to  Dipping  of,  see  Evidence, 
1944. 

Proximate  Cause  of  Injury  to,  see  Proxi- 
mate Cause,  72. 

Use  of  Dog  Tax  to  Pay  for  Injuries  to,  see 
Taxes,   94. 

Tax  on,  in  Transit,  see  Taxes,  164,  165. 

Editorial  Notes. 
Right  to  kill  sheep-killing  dogs.     15:  251. 

♦•» 

SHEEP  INSPECTOR. 

Liability  for  Negligence,  see  Officers,  200. 

»•» 

SHELLEY'S  CASE. 

Rule  in,  see  Real  Property,  I.  b;  Wills,  III. 
g,  3. 


SHELL  FISH, 
See  Fisheries,  III. 


SHERIFF. 

Demand  on,  as  Condition  of  Recovering 
Money  Collected  by,  see  Action  or  Suit, 
31. 

Right  to  Appeal  from  Order  to  Restore 
Prisoner  to  Liberty,  see  Appeal  and  Er- 
ror, 100. 

Bond  to  Indemnify,  see  Bonds,  11. 

Sale  of  Office  by.  see  Contracts,  505,  506. 

Custody  of  Courthouse  by,  see  Court- 
house, 2,  3. 

Operation  of  Elevator  in  Courthouse  by, 
see  Courts,  5. 

Opinion  Evidence  by,  as  to  Sanity  of  Ac- 
cused, see  Evidence,  1311. 

Seizure  and  Destruction  by,  of  Property 
Used  in  Gaming,  see  Gaming,  3,  4. 

Sufficiency  of  Return  of  Levy,  see  Levy  and 
Seizure,  51-53. 

Partial  Invalidity  of  Statute  as  to,  see 
Statutes,  79. 

Title  of  Statute  as  to  Fees  of,  see  Statutes. 
228. 

Special  Legislation  as  to  Salarv  of,  see 
Statutes.  404,  405. 

Right  of,  to  Reward,  see  Reward,  6. 

Assignment  of  I'neamed  Pay  of.  see  As- 
signment,  22. 
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Posse  of,  Liability  of  County  for  Services 

by,  see  Counties,  30. 
Liability. 

Liability  on  Bond,  see  Bonds,  63-70. 
Punitive   Damages   against,    see    Damages, 

49. 
For  Making  Arrest,  see  False  Imprisonment, 

22-28. 
For  False  Imprisonment,  Effect  of  Satisfied 

Judgment    against    other    Parties,    see 

Judgment,   298. 
For  Failure  of  Title  on  Judicial    Sale,    see 

Judicial  Sale,  25,  26. 
Growing  out  of  Levy,  see  Levy  and  Seizure, 

III.  a. 
Who  may  Maintain  Action,  see  Parties,  72. 
See  also  Officers,  208;   and  infra.  Editorial 

Notes. 

1.  The  negligent  failure  of  a  sheriff  to 
protect  a  prisoner  from  a  mob  will  not 
make  him  liable  to  a  civil  action  on  account 
of  the  injuries  done  to  the  prisoner  by  the 
mob.  State  use  of  Cocking  v.  Wade,  87 
Md.  529,  40  Atl.  104,  40:  628 

2.  The  failure  of  a  sheriff  to  resist  a  mob 
that  takes  a  prisoner  from  a  jail,  if  caused 
bona  fide  by  the  fact  that  he  was  physical- 
ly unable  to  cope  with  the  force  confront- 
ing him,  does  not  make  him  liable  for  the 
consequences,   in   a   civil   action.  Id. 

3.  A  sheriff  may  lawfully  take  the  photo- 
graph and  measurements,  weight,  name, 
residence,  place  of  birth,  occupation,  and 
))ersonal  characteristics  of  an  accused  per- 
son committed  to  his  custody  for  safe  keep- 
ing, if,  in  his  discretion,  it  is  necessary,  to 
prevent  his  escape,  or  to  facilitate  his  re- 
capture in  case  he  should  do  so.  State  ex- 
rel.  Bruns  v.  Clausmeier,  154  Ind.  599,  57 
N.  E.  541,  50:  73 

Deputies. 

Accounting  between  Sheriff  and  Deputy,  see 
Accounting,  2. 

Validity  of  Bond  of,  see  Bonds,  70. 

Sheriff's  Liability  on  Bond  for  Acts  of,  see 
Bonds,  68,  69. 

Who  may  Maintain  Action  on  Bond  of,  see 
Executors   and  Administrators,   110. 

Unlawful  Contract  by  Sheriff  with,  see 
Contracts,  506. 

Representations  of,  at  Judicial  Sale,  see  Ju- 
dicial Sale,  26. 

Nature  of  Office,  see  Officers,  25,  28,  33,  71. 

Return  of  Process  by,  see  Writ  and  Process, 
82. 

See  also  infra.  Editorial  Notes. 

4.  It  is  no  part  of  the  duty  of  a  deputy 
sheriff  to  make  representations  as  to  the 
title  of  the  property  he  sells  on  execution, 
and  the  sheriff  is  not  liable  for  false  repre- 
sentations made  by  him,  in  relation  to  the 
title  to  the  property,  if  they  were  made  in 
good  faith,  without  any  intention  of  de- 
ceiving, and  believing  them  to  be  true.  Le- 
tt ark  v.  Carter,  117  Ind.  206,  20  N.  E.  U'h 

3:  440 

5.  An  infant  may  be  appointed  a  deputy 
sheriff  unless  otherwise  provided  by  stat- 
ute, although  under  the  state  Constitution 
lif  cannot  ]h'  an  '"nfTicor.''    Jamesville  &  \V. 


R.  Co.  V.  Fisher,  109  N.  C.  1,  13  S.  E.  698, 

13:  721 
Editorial  Notes. 

Sheriffs  and  deputies  as  public  officers.  17: 
245. 

Right  of  woman  to  be.     38:  211, 

Acting  by  deputy.    3:  440.* 

Infants  as  deputies  of.  13:  721. 

In  whose  name  deputy  should  act.     19:  177. 

Place  at  which  official  acts  of,  may  be  per- 
formed.   33:  92. 

Right  of  sheriff  or  deputy  to  make  bids  on 
sales  conducted  by  them. 
20:  503. 

Execution  of  bond  of  sheriff  or  deputy  on 
condition  that  others 
shall  sign.     45:  336. 

Penalty  as  limit  of  liability  on  bond.  55: 
393. 

Relief  of  purchaser  by  action  against  sher- 
iff upon  annulling  ju- 
dicial or  execution  sale. 
&9:  58. 


SHERIFF'S  DEED. 


On  Foreclosure  of  Mortgage,  see  Mortgage, 
192. 


SHERMAN  ANTI-TRUST  ACT. 

See  Conspiracy,  II. 

#•» 

SHIELD. 

Using  Person  as,  as  Proximate  Cause  of  In- 
jury, see  Proximate  Cause,  61. 


SHIPMENT. 

What  is,  see  Contracts,  343. 


SHIPPED. 
Meaning  of,  see  Contracto,  356. 


SHIPPERS. 

As  Passenger,  see  Carriers,  78,  79. 

Pass  of,  see  Carriers,  627,  628. 

Limiting  Liability  for  Injury  to,  see  Car- 
riers, 667,  668. 

Negligence  of,  as  Proximate  Cause  of  In- 
jury to  Brakeman,  see  Proximate 
Cause.  116. 


SHIPPING,  I. 
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SHIPPING. 

I.  Limitation  of  Liability. 
n.  Ownership  and   Employment    of    Ves- 
sels. 
III.  Editorial  Notes. 

Admiralty  Jurisdiction  and  Practice,  see 
Admiralty. 

General  Average,  see  Average. 

Denying  Right  to  Wear  Uniform,  see  Car- 
riers, 24.  «, 

Who  is  a  Passenger,  see  Carriers,  95. 

Duty  as  to  Passengers  Generally,  see  Car- 
riers, 106,  107,  115,  116,  549. 

Duty  to  Deliver  Telegram  to  Passenger,  see 
Carriers,  120,  121. 

Burden  of  Proving  Captain's  Authority  to 
Receive  Telegram  for  Passenger,  see 
Evidence,  291. 

Liability  for  Injury  to  Passenger,  see 
Trial,  564,  832. 

Liability  for  Shooting  of  Passenger,  see 
Carriers,  137,  138. 

Liability  to  Passenger  for  Negligence  of 
Physicians,  see  Carriers,  125,  126,  208. 

Assault  by  Vaccination  of  Passenger,  see 
Carriers,  174. 

Evidence  as  to  Vaccination  of  Passenger, 
see  Evidence,  2177. 

Liability  for  Unsafe  Approach  to  Landing, 
see  Carriers,  545. 

Failure  to  Properly  Light  Walk  Leading  to 
Landing,  see  Carriers,  576. 

Contributory  Negligence  of  Passenger,  see 
Carriers,  275,  288,  289,  552. 

Notice  to  Passenger  of  Conditions  in  Ticket, 
see  Carriers,  580. 

Theft  from  Passenger,  see  Carriers,  681. 

Liability  for  Loss  of  Baggage,  see  Carriers, 
676. 

Payment  of  Duties  by  Carrier  Instead  of 
Carrying  in  Bond,  see  Carriers,  747. 

Place  to  Deliver  Freight,  see  Carriers,  783. 

Necessity  of  Notifying  Consignee  of  Ar- 
rival of  Goods,  see  Carriers,  797-799. 

Liability  for  Breach  of  Contract  by  Con- 
necting Carrier,  see  Carriers,  990,  991. 

Right  of  Unlicensed  Hackman  to  Meet  Pas- 
senger on  Wharf,  see  Carriers,  1063. 

Discrimination  in  Rates,  see  Carriers,  1107, 
1110,  1116. 

Mortgage  of  Vessel,  see  Chattel  Mortgage, 
72,  73. 

Collision  between  Vessels,  see  Collision. 

Burden  of  Proof  as  to  Collision,  see  Evi- 
dence, 556. 

Penal  Statute  against  Inducing  Desertion 
of  Seamen,  see  Commerce,  14,  15. 

Regiilations  of  Commerce  Affecting,  see 
Commerce.  II.  b. 

When  Law  of  Flag  Applicable  to  Action  for 
Death  of  Passenger,  see  Conflict  of 
Laws,  229. 

Illegal  Combination  of  Steamship  Com- 
panies, see  Conspiracy,  191,  192. 

Equal  Protection  of  Steamboats,  see  Consti- 
tutional Law,  424. 

Estoppel  by  Taking  Possession  of  Vessel 
xmder  Contract,  see  Estoppel,  239. 

As  to  Ferries,  see  Ferries. 


Statute  as  to  Fire  Screens  on  Vessel,  see 
Fires,  9. 

Prohibiting  Landing  in  Infected  District, 
see  Health,  12,  13. 

Quarantine  of  Vessel,  see  Health,  12,  13, 17. 

Effect  of  Part  Owner's  Insanity  on  Liability 
for  Negligence,  see  Incompetent  Per- 
sons, 27. 

Insurable  Interest  in  Chartered  Vessel,  see 
Insurance,  138,  139. 

As  to  Marine  Insurance,  see  Marine  Insur- 
ance. 

As  to  Maritime  Liens,  see  Maritime    Liens. 

Liability  for  Death  of  Seaman  through 
Fellow  Servant's  Negligence,  see 
Master  and  Servant,  462. 

As  to  Fellow  Servants  on  Ship,  see  Master 
and  Servant,  554-556. 

Duty  to  Use  Fender  for  Vessel,  see  Master 
and  Servant,  556. 

As  to  Pilots-,  see  Pilot. 

Proximate  Cause  of  Drowning  of  Passen- 
ger, see  Proximate  Cause,  63. 

Proximate  Cause  of  Injury  to  Employees, 
see   Proximate  Cause,   123. 

As  to  Salvage,  see  Salvage. 

As  to  Seamen,  see  Seamen. 

Title  of  Statute  as  to,  see  Statutes,  162, 
163. 

Running  Steamboat  on  Sunday,  see  Sunday, 
10. 

Tax  on  Vessels,  see  Taxes,  137,  169-172, 
334,  and  also  infra.  III.  §  2. 

Injunction  against  Sale  of  Vessel  for  Taxes, 
see  Injunction,  353. 

Question  for  Jury  as  to  Mate's  Negligence^ 
see  Trial,  437. 

As  to  Wharves,  see  Wharves. 


I.  Limitation  of  Liability. 

For  Injury  to  Passenger,  see  Carriers,  659, 

For  Loss  of  Passenger's  Baggage,  see  Car- 
riers,   735-737. 

For  Cauuing  Death,  see  Death,  3. 

Power  of  Congress  over  Commerce  as  Af- 
fecting, see  Commerce,  28b,  26c. 

Conflict  of  Authority  in  Administering,  see 
Courts.   441. 

Effect  of  Proceedings  for,  see  Election  of 
Remedies,  39. 

For  Editorial  Notes,  see  infra.  III.  §  7. 

1.  The  limited  liability  law,  amended,  ex- 
cepted from  its  operation  inland  navigation 
only,  and  not  internal  commerce,  and  ex- 
tended the  operation  of  the  law,  not  to 
internal  commerce  but  to  inland  navigation. 
Lawton  v.  Comer,  40  Fed.  480,  7:  55 

2.  The  entire  purpose  of  the  limited-lia- 
bility enactments  was  to  encourage  invest- 
ments in  shipping,  and  they  may  be  ex- 
tended wherever  the  admiralty  courts  of 
the  United  States  have  jurisdiction.         Id. 

3.  The  method  for  limittition  of  the  ship- 
owner's liability  for  maritime  losses  pro- 
vided in  the  act  of  Congress  of  1851  by 
transfer  to  a  trustee  is  not  exclusive;  but 
the  limitjition  may  be  claimed  under  a 
general  denial  in  an  action  at  law.    Loughin 
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V.  McCaulley,  186  Pa.  517,  40  Atl.  1020, 

48:  33 

4.  Liability  for  damage  done  by  careless 
navigation,  which  had  become  fixed  at  the 
time  of  its  passage,  was  not  removed  by 
the  act  of  Congress  of  February  13,  1893,  to 
relieve  vessel  owners  from  liability  for  loss 
resulting  from  faults  in  navigation.  Hum- 
boldt Lumber  Mfg.  Asso.  v.  Christopherson, 
19  C.  C.  A.  481,  44  U.  S.  App.  434,  73  Fed. 
239,  46:264 

5.  The  presence,  in  a  boat  sent  to  transfer 
passengers  from  shore  to  a  steamboat,  of 
the  president  of  the  steamboat  company, 
and  his  knowledge  of  the  overloaded  con- 
dition of  the  boat  when  it  attempts  the 
voyage,  will  prevent  the  company  from 
taking  advantage  of  the  statute  permitting 
the  limitation  of  liability  of  vessel  owners 
for  injuries  caused  by  the  negligence  of 
those  in  charge  of  the  vessel.  Weisshaar 
V.  Kimball  Steamship  Co.  128  Fed.  397.  63 
C.  C.  A.  139,  65:  84 


II.  Ownership  ana  Employment  of  Vessels. 

Computation     of     Time     for     Loading,    see 

Time,  13. 
Tor  Editorial  Notes,  see  infra,  III.  §§  5,  6. 

6.  One  of  the  joint  owners  of  a  vessel, 
"who  takes  it  to  sail  on  shares,  he  to  man 
the  vessel,  pay  the  crew,  and  furnish  the 
supplies,  is  the  owner  pro  hac  vice,  and 
responsible  to  the  other  owners  for  due 
«are  in  her  management.  Williams  v. 
Hays,    143    N.    Y,    442,    38    N.    E.    449, 

26:  153 

7.  A  stipulation  in  a  charter-party  for 
the  settlement  of  all  disputes  only  at  the 
port  of  discharge  is  contrary  to  public 
policv  and  void.  Prince  Steam  Shipping  Co. 
V.  I^^hmann,  39  Fed.  704,  5 :  464 

8.  The  charterer  of  a  vessel  who  is  in 
command  is  not  liable  for  her  loss  be- 
cause of  a  lack  of  care  or  skill  in  Rer  navi- 
gation after  he  has  become  irresponsible, 
on  account  of  physical  and  mental  exhaus- 
tion resulting  from  his  being  on  duty  al- 
most continuously  for  three  days  and 
nights  in  efforts  to  save  the  vessel  during  a 
storm.  Williams  v.  Havs,  157  N.  Y.  541,  52 
N.  E.  589,  '  43:  253 
Unloading ;   demurrage. 

Measure  of  Damages  for  Detention  of  Boat, 
see  Damages,  388. 

Burden  of  Proof  as  to  Detention,  see  Evi- 
dence,  557,   5.58. 

For  Editorial  Notes,  see  infra.  III.  §  5. 

9.  The  implied  contract  in  a  charter  of 
a  ship,  silent  as  to  the  time  of  unloading 
and  discharge,  is  to  unload  and  discharge 
her  in  such  time  as  is  reasonable  in  view 
of  all  the  existing  facts  and  circumstances, 
ordinary  and  extraordinary,  legitimately 
bearing  upon  that  question,  at  the  time  of 
her  arrival  and  discharge.  Empire  Transp. 
Co.  v.  Philadelphia  &  R.  Coal  &  L  Co.  40 
II.  S.  App.  157,  77  Fed.  919,  23  C.  C.  A.  564. 

35:  623 


10.  There  is  no  implied  agreement  that 
a  charterer  will  unload  or  discharge  the 
ship  in  the  customary  time  at  the  port  of 
delivery,  regardless  of  all  extraordinary  cir- 
cumstances and  unforeseen  obstacles.       Id. 

11.  Demurrage,  strictly  speaking,  can  be 
recovered  only  when  it  is  expressly  reserved 
by  a  charter  or  bill  of  lading,  but  one  who 
charters  a  vessel  under  a  contract  that  is 
silent  as  to  time  of  loading  and  discharge 
contracts  by  implication  that  he  will  dis- 
charge her  within  a  reasonable  time  and 
with  reasonable  diligence.  Id. 

12.  Tlie  custom  of  a  port  as  to  the  time 
of  discharge,  though  entering  into  a  charter 
silent  as  to  time,  does  not  render  the  char- 
terer liable  to  the  owner  for  damages  for 
her  detention  caused  by  a  strike  -^f  his 
laborers  and  such  subsequent  intimidation 
and  violence  on  their  part  as  prevents 
other  willing  workmen  from  supplying  their 
places.  Id. 

13.  A  charter  was  not  negligent  in 
chartering  a  vessel  after  its  employees  had 
struck,  where  there  were  plenty  of  other 
workmen  ready  to  take  their  places,  and 
who  would  have  taken  their  places  had 
they  not  been  prevented  by  intimidation 
and  violence,  as  it  is  not  required  to  pre- 
sume that  its  rights  to  employ  other  work- 
men and  their  right  to  work  iipon  such 
terms  as  they  could  agree  upon  would  be 
taken  from  them  by  the  acts  of  others.  Id. 

14.  The  exercise  of  reasonable  diligence 
does  not  require  a  charterer  of  a  vessel  to 
hire  at  wages  25  per  cent  above  the  market 
rate  a  set  of  men  who  have  abandoned  the 
employment  without  warning  at  a  critical 
time,  and  banded  themselves  together  to 
prevent  by  intimidation  and  violence  other 
workmen  from  carrying  on  the  business, 
nor  to  agree  to  prefer  or  not  to  prefer 
faithful  and  willing  laborers  at  going  wages 
as  its  employees,  to  those  who  have  acted 
in  this  way,  at  wages  25  per  cent  higher. 

Id. 


III.  Editorial  Notes. 

§  I.  Jurisdiction  and  powers  of  consul. 

With  respect   to   disabled  vessels.     45:  495. 

With  respect  to  deserting  seamen.    45:  486. 

As  to  controversies  between  seamen  and 
masters  of  foreign  ves- 
sels.     45:  488. 

With  respect  to  discharge  of  seamen  abroad. 
45:  493. 

Power  of  consul  to  retain  ship's  papers. 
45:  500. 

§  2.  Ships,  generally;  taxation. 

What  are  vessels.     1 :  505.* 

Jurisdiction  over  ships  at  sea.     46:  264. 

When  vessel  engaged  in  interstate  com- 
merce.    2:  381.* 

Effect  of  bankruptcy  or  insolvency  proceed- 
ings on  ship  on  high  seas. 
23:  46. 

Where  taxable.     37:518. 

Situs  of  water  craft  for  purposes  of  taxa- 
tion.    69:  447. 


SHIP'S  HUSBAND— SHORTHAND  REPORTERS. 
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Taxation  of  receipts  of  steamship  compa- 
nies.    57:  64. 

Mechanics'  liens  on  vessels;  creation  of 
lien  by  state.     1:  506.* 

Ownership  of  derelict.     18:  695. 

§  3.  Regulations. 

Suit  to  recover  penalty  for  overcrowding 
steamers.     4:  125.* 

Quarantine  of  ships.    26:  484. 

Jlegulation  of  steam  vessels.     2:  380.* 

Local  license  tax  on  vessels  licensed  by  the 
United  States.     27:  414. 

Inspection  of  vessels.    2:380.*\ 

Provisions  against  carrying  excess  of  pas- 
sengers.    2:  381.* 

Prohibition  of  petroleum  on  passenger  ves- 
sels. .2:  382.* 

Examination  of  applicants  for  license  as 
master,  etc.    2:  380.* 

§  4.  Liability  of  vessel  or  owners. 

Responsibilities  of  carriers  by  water.  2: 
173.* 

Liability  of  vessel  or  owner  for  compulsory 
pilotage  fees.     39:177. 

Liability  of  owner  to  servants  of  other  per- 
sons working  thereon.  46: 
73. 

Liability  for  injuries  caused  by  attempted 
exercise  of  right  of  navi- 
gation.   64:  977. 

Officers  of  ships  as  vice  principals.     51 :  555. 

Homicide  resulting  from  negligent  naviga- 
tion or  management  of 
vessels.     61 :  283. 

§  5.  Charter  party;  loading  and  unloading. 

Right  to  rescind  or  abandon  charter  party. 
30:  37. 

Loss  of  profits  as  element  of  damages  for 
breach  of  charter  or  rent- 
al of  vessels.    53:  105. 

Unloading    cargo.      6:  172.* 

Effect  of  strikes  on  unloading.    35:  630. 

§  6.  Loss  or  destruction  of  cargo ;  average. 

Right  of  carrier  to  recover  for  loss  or  de- 
struction of  cargo.  2: 
174.* 

Ix)ss  by  perils  of  the  sea.     3:  426.* 

Liability  of  effects  of  passengers  to  con- 
tribute in  general  average. 
2:  287. 

§  7.  Limited  liability. 

Power  of  Congress  to  regulate  liability  of 
shipowners.     7:  55.* 

Construction  of  limited  liability  act  of  Con- 
gress.   7:  55.* 

Loss  by  fire.    7:  56.* 

Damage  caused  by  collision.     7:  56.* 

Damages  for  personal  injuries.     7:  57.* 

Surrender  and  transfer  of  ship  and  freight. 
7:  58.* 

Apportionment  of  fund  paid  into  court. 
7:  58.* 

What  owners  entitled  to  benefit  of  act.  7: 
58.» 

Proceedingo  for  claim  of  benefit  of  act.  7: 
59.* 

Jurisdiction  in  proceedings  for  limitation  of 
liability.     7:  59.* 

Effect  of  institution  of  proceedings  under 
limited  liability  act.  10: 
420.* 


§  8.  Seamen. 

See  also  supra,  III.  §  1, 

Rights  of  seamen  as  salvors.    64:  193. 

Whose  servants  are  the  crew  of  a  chartered 

vessel.      37:  54. 
Who  are   fellow   servants    in    ship    crews, 

apart  from  statute,  where 

no    questions    as    to    vice 

principalship     arise.       50: 

438. 
Duty  to  furnish  medical  aid  to.    28:  549. 
Liability  of  shippers  of  goods  for  injuries 

to.     46:  104. 
Assignment  of  future  earnings  of.     14:  127. 
Liability  of  shipper  of  goods  to  seamen  and 

stevedore.     46:  104. 
Exemption  of  wages  of.     18:  310. 
Maritime   lien   under   contracts   with.     70: 

377. 

#*» 


SHIP'S  HUSBAND. 

Editorial  Notes« 

Right   of,   to   maritime    lien    for   advances. 
70:  416. 


SHOOTING. 

To  Prevent  Escape  of  Person  Arrested,  see 

Arrest,  9. 
As  Assault,  see  Assault  and  Battery,  8,  13, 

22,  23. 
Of  Passenger,  see  Carriers,  137,  138,  155. 
Evidence  to  Justify,  see  Evidence,  2163. 
As  a  Crime,  see  Homicide. 
Indictment  for,  see  Indictment,  etc.,  129. 
Negligence  in,  see  Negligence,  41-43. 
Question  for  Jury  as  to  Reasonableness  of 

Excuse  for,  see  Trial,  134,  135. 


SHOP  KEEPER. 


Negligence    of,    as    to    Coffee    Grinder,    Bee 
Negligence,  44. 


SHORTAGE. 

Sufficiency  of  Proof  of,  see  Jiividence,  2318. 


SHORT  CAUSE  CALENDAR. 

Unequal  Legislation  as  to,  see  Constitution- 
al Law,  591. 

Motion  to  Place  Case  on,  see  Motions  and 
Orders,  3,  4. 


SHORTHAND  REPORTERS. 

See  Stenographers. 
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SHORT  SALE. 

Of   Stock,  Validity  of  Contract    to    Share 
Profits  of,  see  Contracts,  535. 


SHOW  CAR. 

Negligence  in  Riding  in,  see  Carriers,  321. 


SHOW   CASE. 

Editorial  Notes. 


On  sidewalk,  as  a  nuisance;  municipal  pow- 
er  over.      39:  601. 


SHUNTING  CARS. 

Injury    to    Employee    by,    see    Master    and 

Servant,   205. 
Liability  for  Injury  by,  see  Railroads,  132. 


SICKNESS. 

Of  Passenger,  Effect  on  Carrier's  Duty,  see 
Carriers,    II.    a,    7. 

Of  Tenant,  Landlord's  Liability  for,  see 
Landlord  and  Tenant,  150,  158,  167, 
184,  189. 

Question  for  Jury  as  to  Landlord's  Lia- 
bility for,  see  Trial,  96. 

Of  Employee,  Employer's  Liability  for,  see 
Master  and  Servant,  341. 

Municipal  Liability  for  Causing,  see  Munici- 
pal   Corporations,   522,    523. 

Complaint  in  Action  for  Causing,  see 
Pleading,  419. 

Tnsinance   against,   see   Insurance,   1144. 

See  also  Disease. 

Editorial   Notes. 

Effect    to    relieve    from    contract.      14:  217. 
Right  to  recover  for  services  interrupted  by 

sickness     or      death.      16: 

858. 
As  ground  for  injunction  against  judgment. 

30:794. 


SIDESADDLE. 


Seller's  Liability   for  Injury  to  Purchaser's 
Wife,  see  Negligence,  G4. 


SIDE    TRACK. 


Condemnation  of,  see  Eminent  Domain,  56. 

Condemnation  of  Land  for,  see  Eminent  Do- 
main, 3,  11,'}-12.5. 

Aa  Additional  Servitude,  .see  Eminent  Do- 
main, 434. 

Editorial    Notes. 

Of    railroads;     condemnation    of    land    for. 
20:  434. 


SIDEWALK. 

Riding  Bicycles  on,  see  Bicycles,  1-8. 
Police  Power  as  to,  see  Constitutional  Law, 

960-966. 
Due  Process  in  Assessment  for,  see  Consti- 
tutional  Law,  890d. 
Entirety  of  Contract  to  Lay,  see  Contracts, 

301. 
Estoppel  to  Deny  Liability  on  Contract  to 

Build,  see  Estoppel,  197. 
Obstruction  of,  see  Highways,  116-118. 
Fixing  Grade  and  Width  of,  see  Highways, 

204,  205. 
Requiring   Abutting   Owner   to   Repair,   see 

Constitutional  Law,  962. 
Construction  and  Repair  of.  Generally,  see 

Public  Improvements. 
Criminal  Liability  for  Failure  to  Build  and 

Maintain,  see  Highways,  208. 
Requiring    Cleaning    of,    see    Constitutional 

Law,    323,   324,    379,    960,       961;    Emi- 
nent Domain,  233;  Highways,  195,  193. 
Liability  for  Injury  by  Ice  and  Snow  on, 

see    Highways,    273-279,    292,    311-314, 

32&-328,  349;   VIL   §    13. 
Municipal  Liability  for  Injuries  by  Defects 

in,  see  Highways,  IV.  a,  6. 
Liability  of  Abutting  Owner  for  Injury  Due 

to   Defects  in,   see  Highways,   306-318, 

IV.  b,  3. 
Liability  of  Railroad   Company   for  Injury 

by  Defects  in,  see  Highways,  336. 
Right  of  Travelers  on,  see  Highways,  II.  a, 

3. 
Contributory  Negligence  of  Person  Injured 

by  Defects  in,  see  Highways,  IV.  c. 
Notice    of    Defects    in,    see    Highways,    IV. 

d,  I. 
Injunction  against  Removal,  see  Injunction, 

169. 
Delegation  of  Power  to  Prescribe  Width  of, 

see  Municipal  Corporations,  70. 
Proximate   Cause   of  Injury  on,   see  Proxi- 
mate Cause,  IV.  b. 

Editorial   Notes. 

Liability    of    landlord   to    third   person    for 
condition  of.     26:  198. 


SIDING. 

Revocation  of  License  to  Maintain,  see  Li- 
cense, 19. 


SIGN. 

Fall  of,  in  High  Wind  as  Act  of  God,  see 
Act  of  God,  5. 

Presumption  of  Negligence  from  Fall  of,  see 
Evidence,  543. 

Ordinance  as  to  Maintenance  of.  Over  Side- 
walk, see  Municipal  Corporations,  152- 
1.58. 

Negligence  as  to,  see  Negligence.  89-91. 

As  Trademark,  see  Trademark,  15. 

Editorial    Notes. 

As  a  nuisance  in  street;   municipal   control 
over.     .39:  Giil. 


SIGNALS— SLANDER. 
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SIGNALS. 

Duty  to  Give,  to  Persons  on  Railroad  Track, 
see  Railroads,  120-144. 

Duty  as  to,  at  Highway  Crossing,  see  Rail- 
roads, II.  d,  3,   6. 


SIGNAL  TORPEDOES. 


Presumption  of  Negligence  from  Injury  by, 
see  Evidence,  501,  502. 


SIGNATURE. 


To  Bill  of  Exceptions,  see  Appeal  and  Error, 

IV.  o,   3. 
To  Writing  Required  by  Statute  of  Frauds, 

see  Contracts,  212-219,  227-229. 
To  Deeds,  see  Deeds,  2-4. 
By  Mark  to  Affidavit,  see  Oath,  1. 
To  Petition  Generally,  see  Petition. 
To'  Petition   in   Condemnation   Proceedings, 

see  Eminent  Domain,  174. 
To  Bill,  see  Statutes,  4,  5,  23,  133. 
Of  Testator,  see  Wills,  17-31,  133. 
Of  Attesting  Witness,  see  Wills,  34-36. 
Presumption  as  to  Knowledge  of,  see  Banks, 

141-145. 
Rubber    Stamp    Making    Facsimile,  of,    see 

Banks,   146. 
Negligence  in  Failing  to  Verify,  see  Banks, 

375. 
Preliminary    Proof   of,   see    Evidence,    815- 

817. 
Parol  Evidence  as  to,  see  Evidence,  1073. 
Proof  of,  see  Evidence,  2327,  2328. 
By  Proxy,  see  Insurance,  737. 
Forgery    of,   Question   for   Jury   as   to,   see 

Trial,   490,  491. 

A  signature  to  a  paper  by  a  mark  made 
by  a  person  for  the  purpose  of  identifying 
himself  as  a  party  thereto  constitutes  a 
good  signature  at  common  law,  without  any 
attestation  thereof  by  a  subscribing  wit- 
ness. Finley  v.  Prescott,  104  Wis.  614,  80 
N.   W.    930,  47:  695 

Editorial  Notes. 

Duty   of  Bank  to   Know  Signature  of  De- 
positor, see   Banks,   VIII. 
§  10. 
Necessity   of   proving   by   subscribing    wit- 
ness.    35:  321. 
Proof  of,  when  attesting  witnesses  are  dead 
or  cannot  remember.     44: 
142. 
Signing  by  proxy.     22:  297. 

Signature  written  by  another.    22:  297. 
To  a  deed  or  mortgage.     22:  297. 
To    notes,    contracts,    and    bonds. 

22:  297. 
To  writs  and  notices.     22:  298. 
To    wills.     22:  299. 
''Guiding  the  hand  of  subscriber."     22: 
301. 
Printed    signature    or    by    stamp. 
22:  301. 


Signature   by   mark.     22:  370. 
Signing  wills.     22:  370. 
Attesting  will  by  mark.     22:  372. 
Deeds,  notes,  and  contracts  signed  and 
attested  by  mark.  22:  372. 


SILENCE. 

Estoppel  by,  see  Estoppel,  III.  g. 
Presumption  from,  see  Evidence,  II.  e,  9, 


SILVER. 

Editorial  Notes. 


Contracts  to  pay  in.     29:  512. 


SINGLE  DWELLING. 

Restrictive  Covenant  as  to,  see  Covenant, 
29. 

^•» 

SINKING   FUND. 

Purchase  of  Bonds  for,  see  Bonds,  104. 

To  OflFset  Premium  on  Bonds,  see  Life  Ten- 
ants, 46. 

Effect  of,  on  Limit  of  Municipal  Indebted- 
ness, see  Municipal  Corporations,  361- 
368. 

♦•  » 

SISTER. 

Editorial  Notes. 

Insurable  interest  of  sister  in  life  of  broth- 
er.    2:  844.* 


SISTERS  OF  CHARITY. 

Charitable  Gift  to,  see  Charities,  95. 
^•» 
SITUS. 

Of  Debt,  see  Conflict  of  Laws,  249;  Garnish- 
ment, I.  d. 

Of  Debt  in  Insolvency,  see  Insolvency,  6. 

Of  Property  for  Purpose  of  Taxation,  see 
Taxes,  I.  e,  2;  VI.  §§  18-22. 


SKILL. 

Presumption   and   Burden   of   Proof   as   to, 
see  Evidence,  II.  h. 


SLANDER. 
See  Libel  and  Slander. 


2680 


SLANDER   OF    TITLE— SMART   MONEY. 


SLANDER  OF  TITLE. 
See  Libel  and  Slander,  II.  g;  III.  §  4. 


SLAUGHTER-HOUSE. 

Municipal  Regulation  as  to,  see  Municipal 

Corporations,  215,  216. 
As  Nuisance,  see  Nuisances,  44-48. 

Editorial  Notes. 

As  nuisance.     13:  321.* 

Municipal  power  over,  as  nuisances.  38: 
646. 

Power  of  city  to  prohibit  slaughtering  ex- 
cept at  certain  places.  24: 
586. 


SLAVERY. 

Labor   of   Convicts   as,   see    Criminal   Law, 

193. 
Presumption  as  to,  see  Evidence,  253. 
Hiring  Out  Vagrants,  see  Involuntary  Serri- 

tude. 


SLAVES. 

Inheritance  by  Children  of  Slaves,  see  De- 
scent and  Distribution,  36. 

Husband's  Right  in  Slaves  of  Wife,  see 
Husband  and  Wife,  107. 

Editorial  Notes. 

Duty   to   furnish  medical    aid   to.     28:  555. 

Injunction  against  sale  of,  under  execu- 
tion.    30:  117. 

Part  performance  of  contracts  for  services 
of.     24:231. 

Criminal  liability  for  dealing  of  partner, 
agent,  or  servant  with. 
41 :  658. 

Admissibility  of  dying  declarations  of.  56: 
360. 

Question  relating  to  slavery  as  Federal 
question.     62:  539- 


Monopolistic  Agreement  as  to,  see  Conspir- 
acy, 188-190. 

Punitive  Damages  for  Cutting  off,  see  Dam- 
ages, 84. 

Liability  for  Baggage,  see  Damages,  234. 

Presumption  of  Negligence  as  to  Property 
of  Passenger,  see   Evidence,  475. 

Judicial  Notice  as  to,  see  Evidence,  88. 

Conclusiveness,  as  Evidence,  of  Berth  Check, 
see  Evidence,  1105. 

Right  of  Action  for  Loss  of  Money  in,  see 
Parties,  104. 

Question  for  Jury  as  to  Negligence,  see 
Trial,  95. 

Editorial   Notes. 

Liability  for  safety  of  person  or  property 
of  passenger  in.     21 :  289, 


SLEEPING  CAR. 


Sleeping  Car  Company  as  Common  Car- 
rier, or  Innkeeper,  see  Carriers,  7. 

Duties  as  to  Passengers  on,  see  Carriers,  122, 
124,  162,  211,  405,  406. 

Murder  of  Passenger  on,  see  Carriers,  140. 

Contributory  Negligence  of  Passenger,  see 
Carriers.  261. 

Ejection  of  Passenger  from  Berth,  see  Car- 
riers,  344. 

Limiting  Liability  for  Injury  to  Porter  on, 
see  Carriers.' 662,  663. 

Release  from  Liability  for  Injury  to  Porter, 
see  Release,  16. 

Liability  for  Loss  of  Property  on,  see  Car- 
riers, II,  a,  12,  d. 


SLOT  MACHINE. 


Prohibition   against   Enforcement  of   Order 

as  to,  see  Prohibition,  20. 
Replevin  for,  see  Replevin,  20. 


SLUICE. 

Equity  Jurisdiction  as  to,  see  Equity,  19. 
Prescriptive  Right   in,  see  Waters,   514. 
In  Dam   for  Passage  of  Logs,  see  Waters, 
51-54. 


SMALLPOX. 


Ejection  of  Passenger  Who  Has,  see  Car- 
riers, 357. 

Excessiveness  of  Damages  for  Communica- 
tion of,  see  Damages,  253. 

Depreciation  of  Property  by  Establishment 
of  Hospital  for,  as  a  Taking,  see  Emi- 
nent Domain,  222, 

Taking  Hotel  for  Hospital  During  Epidemic 
of,  see  Health,  28. 

Compensation  for  Using  Hotel  as  Hospital 
for,  see   Mandamus,  65. 

Hospital  for,  as  Nuisance,  see  Nuisances,  42. 

Power  of  Municipal  Authorities  During  Epi- 
demic of,  see  Health,  8. 

Liability  for  Communication  of,  by  Em- 
ployee, see  Master  and  Servant,  633. 

Municipal  Liability  as  to,  see  Municipal  Cor- 
porations, 451,   502-504,   506. 

Contributory  Negligence  of  Person  Catch- 
ing, see  Negligence,  243. 

Proximate  Cause  of  Contraction  of,  see 
Proximate   Cause,   27. 

As  to  Vaccination  of  School  Children,  see 
Schools,    14-27. 

Teacher's  Salary  While  Schools  Closed  on 
Account   of,   see   Schools,   45-47. 

See  also  Vaccination. 


SMART  MONEY. 
Allowance  of,  see  Damages,  21. 


SMELL— SOIL. 
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SMELL. 

As  Nuisance,  see  Nuisances,  9,  13,  14,  17.  18- 
22,  42,   156,  161. 

Editorial   Notes. 

Municipal  regulation  as  to  nuisance  of.  38: 
322. 

Presumption  as  to  statutory  authority  to 
commit  nuisance  by  ob- 
noxious   vapors.     70:  594. 


SMELTERS. 


Limiting  Hours  of  Labor  in,  see  Constitu- 
tional Law,  710,  1046,  1047. 


SMOKE. 

Legislative  Invasion  of  Judicial  Power  as 
to,  see  Constitutional  Law,  258. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  347,  424,  607. 

Police  Power  as  to,  see  Constitutional  Law, 
969. 

Measure  of  Damages  from,  see  Damages. 
382. 

Right  to  Recover  for,  in  Condemnation  Pro- 
ceeding, see  Eminent  Domain,  341-345, 
376. 

Judicial  Notice  as  to,  see  Evidence,  123. 

Opinion  Evidence  as  to  Nuisance  from,  see 
Evidence,  1381. 

Evidence  as  to  Injury  lo  Other  Persons  by, 
see    Evidence,    1945. 

Evidence  as  to  Insufficiency  of  Smoke  Con- 
sumers, see  Evidence,  2143. 

Indictment  for  Creating,  see  Indictment, 
etc.,  70. 

Ordinance  as  to,  see  Municipal  Corporations, 
220,  221. 

As  Nuisance,  see  Nuisances,  17,  36,  37,  110. 
161. 

Special  Legislation  as  to,  see  Statutes,  347. 

Editorial   Notes. 

Liability  of  landlord  to  third  persons  as  to. 

26:  201. 
Municipal  control  of  nuisance  of.    39:  551. 
Presumption  as  to  statutory   authority  to 

commit  nuisance  of.     70: 

594. 


SMOKING  CAR. 


Waiver  of  Right  to  Recover  for  Discomfort 
in  Traveling  in,  see  Carriers,  117. 


SMUGGLING. 

Forfeiture  of  Goods  for,  see  Duties,  6. 

Editorial   Notes. 

Right    to    recover    price    of    goods    sold    to 
smugglers.     15:  8.34. 


SNOW. 

Injury  to  Passenger  by  Slipping  on,  see  Car- 
riers, 251-255. 

Liability  of  Elevated  Railroad  for  Snow 
on  Steps,  see  Carriers,  546. 

Requiring  Abutting  Owner  te  Keep  Side- 
walks Free  from,  see  Constitutional 
Law,  323,  324,  379,  960,  961;  Eminent 
Domain,  233;  Highways,  195,  196. 

On  Street'  or  Sidewalk,  Liability  for  In- 
jury by,  see  Highways,  273-279,  292^ 
.311-314,  326-328,  349;   VII.   §   13. 

Injury  by  Fall  of,  from  Roof,  see  Highways, 
315,  329. 

Negligent  Removal  of,  from  Street  Car 
Track,  see   Highways,  343. 

Editorial  Notes. 

Negligence  in  removal  of,  from  street  rail- 
way track.    52:  453. 

Duty  to  remove,  from  cattle  guards.  5t 
813.* 


SNOW    SLIDE. 


Injury    to    Employee    by,    see    Master    and 

Servant,  163. 
Assumption  of  Risk  as  to,  see  Master  and 

Servant,  305. 


SOCAGE. 

Guardian  in,  see  Guardian  and  Ward,  8. 


SOCIAL  CLUBS. 


See  Clubs. 


SOCIETY  FOR  PREVENTION  OF  CRUEL- 
TY TO  ANIMALS. 

Favoritism  of,  see  Animals,  65. 
• ♦♦-♦ • 


SODOMY. 

Editorial  Notes. 

Threat  to  charge  with,  as  constructive  force 
sufficient  for  robbery.  67  s 
440. 

<  «  » 

SOIL. 

Editorial  Notes. 

Taking  earth  for  public  use,  when  justified. 
3:  8.32.*  * 
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SOLDIERS. 

Bounty  to,  see  Bounties,  4. 

Preference  of,  under  Civil  Service  Laws,  see 

Civil  Service,  13-19. 
Tuition  of  Children  of,  see  Schools-,  6. 
Tax  for  Memorial   Hall  for,  see  Taxes,  83. 
Tax  to  Pay  for  Services  of,  see  Taxes,  86. 

Editorial   Notes. 

Appropriations  for  public  aid  in'  furnishing. 

14:  476. 
r.ounties  to.     10:  202.* 
See  also  Pensions. 
Constitutional   protection  of  right  to  vote. 

25:  482. 


SOLDIERS'    HOME. 


As  Asylum,  see  Elections,  35a. 
Effect   of  Residence   in,  on  Right   to   Vote, 
see  Elections,  35,  37. 


SOLDIERS'  MONUMENT, 

Construction    of    Contract    of    Subscription 

for,  see  Contracts,  328. 
Use  of  Public  Funds  for,  see  Public  Moneys, 

70. 


SOLE   STOCKHOLDERS. 

Rights  of,  see  Corporations,  467. 
X,iability  of,  see  Corporations,  547,  548. 


SOLICITATION. 


To  Commit  Crime,  see  Criminal  Law,  I.  d; 
L  e. 

To  Sexual  Intercourse,  see  Indecent  Pro- 
posals. 

Editorial   Notes. 

To  crime  not  consummated.     25:  434. 


SOLICITING  BUSINESS. 

Orant  of  Exclusive  Privilege  as  to,  see  Car- 
riers, 1045-1007. 

Injunction  against,  see  Injunction,  171. 

Ordinance  as  to,  see  Municipal  Corporations, 
240. 

Action  to  Prevent,  see  Parties.  5. 


SOLICITOR   GENERAL. 

xibatement  of  Nuisance  at  Instance  of,  see 
•         Nuisances,   120. 


SOLICITORS. 

Interstate  Business  by,  see  Commerce,  152- 
163. 


SON-IN-LAW, 


Insurable  Interest  in  Life  of,  see  Insurance, 
165. 


SOVEREIGN. 

Editorial   Notes. 


Immunity  of,  from  suit  in  his  own  court. 

11:370.* 
As  a  person.     19:  223, 


SPANISH   LAND    GRANT. 

Inclusion  of  Submerged  Lands,  see  Waters, 
138. 


SPANISH  MILLED  DOLLARS. 

Contract   for  Payment   in,  see   Money,  5. 


SPEAKER. 

Duty   of,  see   Elections,  262,   263. 

Removal  of,  see  Legislature,  27. 

Mandamus  to  Determine  Title  to  Office  of, 
see  Mandamus,  141. 

Impeachment  of,  see  Officers,   160. 

Conclusiveness  of  Certificates  of,  see  Stat- 
utes, 130. 


SPECIAL  ADMINISTRATOR. 

Of  Living  Person's  Estate,  see  Constitution- 
al Law,  955. 

Appointment  of,  see  Executors  and  Admin- 
istrators,  17. 

Personal  Liability  for  Costs  and  Disburse- 
ments, see  Executors  and  Administra- 
tors,  169. 


SPECIAL  AGENT. 


Imputing   Knowledge   of,   to    Principal,   see 

Notice,  31. 
Authority  of,  see  Principal  and  Agent,  11, 


SPECIAL  BENEFITS. 

Deduction    for.    in    Condemnation    Proceed- 
ings, see  Damages.  III.   1.   6,   h. 


SPECIAL  CARRIERS- 
SPECIAL  CARRIERS. 

€ee  Carriers,  1140. 

♦-*♦ 

SPECIAL  DAMAGES. 

Necessity  of  Pleading,  see   Pleading,  II.   f. 


SPECIAL   DEPOSiy. 
See  Banks,  70-79,  381. 

♦  >  » 

SPECIAL  ELECTION. 

On  Question  of  Issuing  Municipal  Bonds,  see 

Bonds,  119. 
As   to   Local   Option   Law,  see   Intoxicating 

Liquors,  62. 


SPECIAL  INTERROGATORIES. 

On  Trial,  see  Trial,  II.  e. 
Instruction  as   to,   see   Trial,  732. 


SPECIAL  JUDGE. 
See  Judges,  IV. 

♦-•-♦ 


SPECIAL  JURY. 

See  Jury,  1,  2,  61,  118,  119. 


SPECIAL  JURY  COMMISSIONERS. 

Delegation  of  Judicial  Powers  to,  see  Con- 
stitutional Law,  228. 


SPECIAL  PARTNERSHIP. 

S.e  Partnership,  VIII. 


SPECIAL   POLICEMAN. 

Liability  for  Arrest  by,  see  False  Imprison- 
ment, 16. 


SPECIAL   PRIVILEGES. 

County  Organization  as.  see  Counties,  1. 
See  also  Exclusive  Privileges. 
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SPECIAL  PROCEEDINGS. 

Due  Process  in,  see  Constitutional  Law,  861. 


SPECIAL   SESSION. 


Jurisdiction    of   Court   of,   see   Courts,    309, 

310. 
Of    Legislature,   see    Legislature;    Statutes, 

29-31. 


SPECIAL  TAXATION. 

Assessments  for   Public  Improvements,  see 
Public  Improvements,  III.;  V.  §§  4-12. 
See  also  Taxes,  96. 


SPECIAL  TERM. 

Of  Court,  see  Courts,  313. 


SPECIAL  TRAIN. 


Passenger  Riding  on,  see  Carriers,  72. 
Limiting  Liability   for  Injury  on,  see   Car- 
riers, 892. 


SPECIALTY. 

Mortgage  as,  see  Limitation  of  Actions,  187. 


SPECIAL   VENIRE. 


Irregularities  in  Summoning,  see  New  Trial, 
21. 


SPECIAL  VERDICT. 


See  Trial,  1,  885-887,  898-915,  925,  927;  VI. 
§  11- 


SPECIFIC  LEGACY. 
See  Wills,  393,  458-460;  V.  §  20. 

^•» 

SPECIFIC  PERFORMANCE. 

I.  Right  to  Remedy. 

a.  In  General. 

b.  Oral   Contracts. 

c.  Subject-Matter     of     Contracts     in 

General. 

d.  Contracts    Relating     to     Personal 

Property. 
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T. — continued. 

e.  Contracts  for  Real  Property. 

1.  In    General. 

2.  Doubtful   Titles. 
II.  Decree. 

III.  Editorial  Notes. 

Nature  of  Action,  see  Action  or  Suit,  64. 
What  Will  Defeat,  see  Estoppel,  270. 
Evidence  in  Action  for,  see  Evidence,  1456, 

2084. 
As    to    Mandatory   Injunction,    see    Injunc- 
tion, 37-55. 
By  Means  of  Injunction,  see  Injunction,  49, 

73. 
By    Mandamus,   see   Mandamus,   10,   11. 
Limitation  of  Time   for,  see  Limitation  of 

Actions,  26-30. 
Pleading  in  Case  of,  see  Pleading,  302,  303, 

452. 
Duplicity  in   Complaint   for,   see   Pleading, 

186. 
Cross  Bill  in  Action  for,  see  Pleading,  544. 
Reply  in  Action  for,  see  Pleading,  561. 
Demurrer  to  Bill  for,  see  Pleading,  581. 
Condition    Precedent    to,    see    Vendor    and 

Purchaser,  51. 
Venue  of  Action  for,  see  Venue,  9. 


I.  Right  to  Remedy. 

a.    In    General. 

For  Editorial  Notes,  see  infra,  III.  §§  1,  3, 
4. 

1.  Equity  can  enforce  an  agreement  when 
the  remedy  at  law  would  be  inadequate  for 
inability  to  give  a  conditional  or  modified 
judgment,  or  to  preserve  the  benefit  of  the 
agreement  to  all  parties  interested.  Bum- 
gardncr  v.  Leavitt,  35  W.  Va.  194,  13  S.  E. 
67,  12:  776 

2.  A  court  of  equity  will  not  grant  the 
aid  of  specific  performance  where  the  party 
invoking  its  aid  has  not  parted  with  any 
consideration  or  property,  and  no  irrepara- 
ble damage  is  suffered,  and  no  fraud  is  in- 
flicted upon  him,  and  where  he  is  in  statu 
quo  at  the  time  of  the  commencement  of 
his  action.  Howes  v.  Barmon,  11  Idaho  64. 
81  Pac.  48,  69:  568 

3.  Specific  performance  is  a  matter  of 
discretion  in  the  court,  which  withholds  or 
grants  relief  according  to  the  circumstan- 
ces of  each  particular  case,  where  the  gen- 
eral rules  and  principles  governing  the 
court  do  not  furnish  any  exact  measure 
of  justice  between  the  parties.  Kofka  v. 
Rosicky,   41    Neb.   328,   59   N.   W.    788, 

25:  207 

4.  The  modification  of  a  contract  in  de- 
tails by  common  understanding  and  mutual 
consent  will  not  defeat  a  right  to  specific 
performance,  if  it  is  still  clear  what  the 
rights  of  the  parties  arc  under  the  con- 
tract as  modified.  Gloucester  Isinglass  & 
G.  Co.  V.  Russia  Cement  Co.  154  Mass.  92, 
27  N.   E.   1005,  12:  5G3 

5.  The  specific  performance  of  a  contract 
which  involves  the  payment  of  a  price  will 


not  be  decreed  until  the  price  is  ascer- 
tained. Woodruff  V.  Woodruff  (N.  J.  Ch.> 
(N.  J.  Ch.)   45  N.  J.  Eq.  59,  15  Atl.  842, 

1:  554 

6.  The  ownership  of  an  undivided  one- 
third  part  of  mining  property  by  a  person 
who  has  not  executed  a  contract  made  by 
his  cotenants  for  the  opening  and  develop- 
ing of  the  property,  and  who  is  not  a  party 
to  the  action,  will  preclude  a  decree  for  the 
enforcement  of  the  contract  in  favor  of  the- 
party  who  was  to  be  let  into  possession  and 
perform  it.  Stanton  v.  Singleton,  126  Cal. 
657.  59  Pac.  146,  47:  334 
Mutuality  of  obligation  or  remedy. 

Want  of  Mutuality  as  a  Defense,  see  Con- 
tracts, 96. 

For  Editorial  Notes,  see  infra.  III.  §§  1,  4, 
5. 

7.  Specific  performance  of  a  contract  to 
sell  and  deliver  a  crop  of  hops  will  not 
be  refused  on  the  ground  that  the  remedy 
is  not  mutual,  where,  had  the  purchaser 
capriciously  and  fraudulently  refused  to  ap- 
prove and  accept  hops  tendered,  the  seller 
would  have  been  entitled  to  a  decree  of 
specific  performance  to  prevent  fraud.  Liv- 
esley  v.  Johnston,  46  Or.  30,  76  Pac.  946, 

65:  783 

8.  A  contract  to  purchase  all  the  shares 
of  stock  which  may  be  deposited  with  a 
committee  before  a  certain  date,  or  forfeit 
a  sum  paid  on  account,  is  not  enforceable 
in  a  court  of  equity,  when  made  with 
knowledge  that  the  committee  represent* 
a  large  amount  of  stock  deposited  under  a 
pooling  agreement  for  voting  purposes,  by 
the  terms  of  which  no  sale  or  transfer 
shoTild  be  made  without  the  consent  of  the 
holders  of  three  fourths  of  the  stock,  since 
the  contract  constitutes  a  mere  pending  of- 
fer or  option,  and  is  not  a  completed  con- 
tract for  the  sale  of  the  stock.  Ryan  v.. 
McLane,  91  Md.  175,  46  Atl.  340,       50:  501 

9.  Unilateral  contracts  for  the  purchase  of 
lands,  signed  by  the  purchaser,  may  be  en- 
forced bv  the  vendor.  Miller  v.  Cameron 
(N.  J.  Ch.)  45  N.  J.  Eq.  59,  15  Atl.  842, 

1:  554 

10.  The  complainant  in  a  bill  to  enforce  a 
unilateral  contract,  not  being  bound,  must 
show  that  he  is  not  only  willing  to  perform 
all  the  stipulations  on  his  part,  but  thr.t  he 
has  tendered  himself  ready  to  perform  then* 
before   filing   his  bill.  Id. 

11.  Absence  of  obligation  on  the  part  of 
one  who  has  an  option  to  purchase  land, 
to  make  the  purchase,  will  not  bar  his- 
right  to  have  the  contract  enforced  against 
the  vendor,  when  he  elects  to  exercise  the 
option,  and  tenders  the  purchase  price. 
Frank  V.  Stratford-Handcock,  13  Wvo.  37, 
77    Pac.    134,  67:  571 

12.  Where  specific  performance  would  be 
granted  to  the  purchaser  if  he  were  to  ap- 
ply, the  seller  is  entitled  to  like  relief  on 
the  groiuid  of  mutuality  of  right  and  rem- 
edv.  Bumgardner  v.  Leavitt.  35  W.  Va.  194, 
13'  S.   E.   67.  12:  776 

13.  The  nile  that  a  contract  will  not  be 
specifically  enforced  where  a  right  does  not 
arise   in   favor  of  each  party,  which   is  ca- 
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pable  of  being  enforced,  does  not  apply 
where  the  quality  originally  lacking  has 
been  supplied  by  filing  a  bill  for  specific 
performance  by  the  party  not  bound,  \rood- 
ruff  V.  Woodruff  (X.  J.  Ch.)  44  N.  J.  Eq. 
349,  16  Atl.  4,  1:  380 

14.  Lack  of  mutuality  of  obligation  and 
remedy  will  not,  after  the  wife  has  re- 
sumed marital  relations,  defeat  specific 
performance  at  her  instance  of  a  contract 
by  a  man  to  convey  property  to  his  chil- 
dren in  consideration  that  the  wife,  who  is 
living  separate  from  him,  and  about  to 
begin  a  suit  for  divorce,  for  which  she 
lias  good  grounds,  resume  her  marital  re- 
lations and  live  with  the  other  contract- 
ing party  as  his  wife  after  the  full  exe- 
•cution  of  the  agreement;  and  the  fact  that 
she  cannot  be  compelled  to  maintain  such 
relations  during  life  is  immaterial.  Moay- 
on  v.  Moayon,  114  Ky.  855,  72  S.  W.  33. 

60:  415 

15.  A  contract  will  not  be  specifically  en- 
forced unless  it  has  such  mutuality  that  it 
mav  be  enforced  bv  either  partv.  Welty  v. 
Jacobs,  171  111.  624,  49  N.  E.  723,       40:  98 

16.  Specific  performance  cannot  be  en- 
forced for  want  of  mutuality  of  an  agree- 
ment reciting  a  consideration  of  $1  to  sell 
land  for  a  certain  price,  the  completion  of 
which  rests  wholly  in  the  discretion  of  the 
purchaser,  it  being  stipulated  that  in  case 
"the  bargain  is  not  completed  within  a  speci- 
fied time  all  obligations,  express  or  implied, 
under  the  agreement,  shall  cease.  Litz  v. 
Goosling,  93  Ky.  185,  19  S.  W.  527,    21:  127 

17.  Want  of  mutuality  will  prevent  spe- 
■cific  performance  against  the  vendor,  of  a 
contract  to  convey  land  which  is  not  signed 
by  the  vendee  and  is  without  consideration, 
although  reciting  a  consideration  of  $1 
which  was  never  paid,  and  which  expressly 
states  that  there  shall  be  no  obligation  on 
"the  vendee  unless  within  ten  months  he 
pays  one  third  of  the  purchase  price.  Gray- 
l)ii'l   V.  Brugh,  89  Va.  895,   17   S.  E.  558, 

21:  133 
Certainty  and  definiteness. 
See  also  infra,  78;    Contracts,   207. 
For   Editorial   Notes,   see   infra,  III.   §§    1, 
5. 

18.  A  contract  between  abutters .  on  a 
street  about  to  be  closed,  that  certain  parts 
of  the  bed  of  the  street  shall  be  awarded 
"to  each,  without  specifying  any  instrument 
of  title,  and  that  then  one  shall  sell  and 
the  other  buy  "at  the  market  price"  a  strip 
fronting  7  feet  on  a  designated  street  to  a 
10-foot  alley  not  located, — is  too  indefinite 
to  be  specifically  enforced.  Schwanebeck 
V.  Smith,  77  Md.'  314,  26  Atl.  409,       24:  168 

19.  A  contract  to  expend  $10,000  in  "open- 
ing and  developing"  mining  property  which 
consists  of  a  large  number  of  mining  claims, 
both  ((uartz  and  placer,  and  in  erecting  a 
ten-stamp  quartz  mill,  without  any  provi- 
sion as  to  the  place  for  it  or  the  time  in 
wliich  the  monej^  should  be  expended,  ex- 
cept that  active  operations  should  be  com- 
menced within  thirty  days,  cannot  be  spe- 
cifically   enforced    for    want    of    certainty 


and   exactness   in   its   provisions.     Stanton 
V.  Singleton,  126  Cal.  657,  59  Pac.  146. 

47 :  334 

20.  A  railroad  lease  is  not  so  uncertain 
and  indefinite  that  it  cannot  be  specifically 
performed,  where  a  fair  construction  of  it 
will  authorize  such  an  operation  of  the  road 
as  the  business  interests  of  the  commu- 
nity may  require.  Schmidt  v.  Louisville  & 
N.  R.  Co.  101  Ky.  441,  41  S.  W.  1015,  38:  809 
Illegal  contracts. 

Of  Contract  to  Pay  for  Services  in  Securing 
Location  of  Depot,  see  Contracts,  471. 

See  also  Pleading,  69. 

For  Editorial  Notes,  see  infra.  III.  §§  1, 
5. 

21.  An  agreement  by  a  party  to  an  action 
for  partition,  having  knowledge  that  the 
property  was  sold  for  less  than  its  real 
value,  to  refrain  from  making  any  objec- 
tions to  the  confirmation  of  the  sale  in  con- 
sideration of  the  payment  of  a  given  sum, 
is  a  fraud  upon  the  court  and  the  other 
parties,  is  against  public  policy,  and  will 
not  be  enforced.  Tappan  v.  Albany  Brew- 
ing Co.  80  Cal.  570,  22  Pac.  257,  5:  428 

22.  One  who  claims  the  right  to  enforce 
specific  performance  of  a  contract  of  sale 
by  a  committee  representing  a  pool  of  stock 
under  an  agreement  known  to  him,  by  the 
terms  of  which  no  member  should  sell  or 
transfer  his  interest  without  the  consent 
of  the  holders  of  three  fourths  of  the  stock, 
cannot  plead  the  invalidity  of  the  pooling 
agreement  against  the  contention  of  the 
committee  that  the  contract  had  not  been 
ratified  by  three  fourths  of  the  stockholders, 
since  the  two  contracts  are  so  connected 
that  the  later  must  be  deemed  to  have  been 
made  subject  to  the  provisions  of  the  ear- 
lier, and  they  must  stand  or  fall  together, 
Ryan  v.  McLane,  91  Md.  175,  46  Atl.  340, 

50:  501 
Insolvency  of  defendant. 
See  also  infra,  31, 

23.  The  insolvency  of  the  defendant  is 
not  of  itself  sufficient  to  give  equity  juris- 
diction to  enforce  specific  performance  of  a 
contract  for  the  sale  of  chattels.  Liveslev  v. 
Johnston,  45  Or.  30,  76  Pac.  946,  65: '783 
Enforcement  inequitable  or  involving  hard- 
ship. 

For  Editorial  Notes,  see  infra.  III.  §  5. 

24.  The  fact  that  a  contract  fair  when 
made  has  become  a  hard  one  by  the  force 
of  changing  circumstances  or  subsequent 
events  will  not  necessarily  prevent  its  spe- 
cific performance.  Prospect  Park  &  C.  I.  R. 
Co.  V.  Coney  Island  &  B.  R.  Co.  144  N.  Y. 
152,  39  N.  E.  17,  26:  610 
Schmidt  v.  Louisville  &  N.  R,  Co.  101  Ky. 
441,  41  S.  W.  1015,  38  r  809 

25.  Specific  performance  of  a  contract  is 
an  equitable  remedy  which  cannot  be 
claimed  as  a  matter  of  right,  and  will  be 
denied  where  its  performance  would  violate 
the  spirit  of  the  contract  and  work  a  rank 
injustice.  Gotthelf  v,  Stranahan,  138  N.  Y. 
345,   34  N.   E.  286,  20:  4.55 

26.  The  mere  fact  that  a  contract  having 
a  number  of  years  to  run  may  turn  out  a 
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losing  investment  affords  no  reason  for  re- 
fusing specifically  to  enforce  it.  Schmidt  v. 
Louisville  &  N.  R.  Co.  101  Ky.  441,  41  S. 
W.  1015,  38:  809 

27.  Specific  performance  being  addressed 
to  the  sound  discretion  of  the  court,  the 
party  asking  it  must  have  been  ready,  will- 
ing, and  prompt  in  the  performance  of  those 
things  incumbent  on  him ;  and  where  he  has 
not  been  so,  and  it  would  impose  hardship 
and  be  inequitable  upon  the  other  party, 
specific  performance  will  be  refused.  Dyer 
V.  Duffy,   39  W.   Va.   148,   19   S.   E.   540, 

24:  339 

28.  Specific  performance  of  a  contract  to 
give  all  one's  property  at  death  to  a  niece 
in  consideration  of  her  living  with  and  tak- 
ing care  of  him  will  not  be  granted  because 
of  the  hardship  that  would  result  there- 
from, where  he  is  survived  by  a  wife  who 
married  him  after  this  contract  was  made 
without  anv  knowledge  of  it.  Owens  v.  Mc- 
Xally,    113'Cal.   444,   45  Pac.  710,     33:369 

29.  Hardship  will  not  prevent  specific  per- 
formance of  a  contract  which  was  fairly 
and  justly  made,  when  it  results  from  mis- 
calculation or  from  contingencies  which 
might  have  been  foreseen,  and  for  which  the 
complainant  is  not  in  fault.  Southern  R. 
Co.  v.  Franklin  &  P.  R.  Co.  96  Va.  693,  32 
S.  E.  485,  44:  297 

30.  One  who  has  contracted  to  convey  real 
estate  is  not  entitled  to  relief  from  per- 
formance of  his  contract  because  he  has 
made  a  bad  bargain,  in  the  absence  of 
fraud  or  mistake.  Rodman  v.  Robinson,  134 
N.  C.  503,  47  S.  E.  19,  65:  682 

31.  The  unforeseen  insolvency  of  a  rail- 
road company  is  a  sufficient  reason  for 
denying  the  specific  performance  of  a  con- 
tract by  one  company  to  advance  money 
"from  time  to  time"  to  make  up  a  tem- 
porary deficiency  in  its  net  earnings  to 
pay  interest  on  bonded  indebtedness,  as  it 
would  work  an  unexpected  hardship  and 
amount  practically  to  a  gift  of  the  money, 
to  enforce  the  specific  performance  of  the 
contract.  Bradford,  E.  &  C.  R.  Co.  v.  New 
York,  L.  E.  &  W.  R.  Co.  123  N.  Y.  316,  25 
N.  E.  499.  11:  116 
KnowledgD  of  plaintiff  as  to  defendant's  in- 
ability to  perform. 

For  Editorial  Notes,  see  infra.  III.  §  3. 

32.  Equity  will  not  take  jurisdiction  of 
a  suit  seeking  specific  performance  of  a 
contract  or  damages  for  its  breach,  when,  to 
the  knowledge  of  plaintiff  at  the  time  of  the 
commencement  of  the  action  and  without 
fault  of  defendant,  specific  performance 
could  not  be  enforced  and  there  is  no  other 
ground  for  equitable  interference.  Morgan 
v.  Boll.  3  Wash.  554,  28  Pac.  925.     16:  614 

33.  Specific  performance  will  not  be 
granted  in  favor  of  a  person  who  knew  when 
the  contract  Avas  made  that  the  other  partj' 
had  no  authority  to  dispose  of  the  property 
which  it  assumed  to  dispose  of.  Sellers  v. 
Hrcer.  172  111.  549,  50  N.  E.  246,  40:  580 
Enforcing  partial  performance. 

See  also  Contracts.  6SS. 

34.  Particular   stipulations  of   a   contract 


will  not  be  specifically  enforced  apart  fron> 
the  rest  of  the  contract,  where  they  do  not 
clearly  stand  by  themselves,  unaffected  by 
other  provisions.  Welty  v.  Jacobs,  171  IIU 
624,  49  N.  E.  723,  40:  9» 

Persons  entitled  to  enforce  performance. 

35.  Relief  must  be  denied  to  both  com- 
plainants in  a  suit  to  enforce  specific  per- 
formance of  a  contract  to  convey  land,  if 
one  cannot  maintain  his  suit  because  he  is 
in  possession  of  the  property  as  tenant. 
Davis  v.  Williams,  130  Ala.  530,  30  So.  488,. 

54:  749 

36.  Persons  who  have  conveyed  property 
for  a  college  campus  upon  condition  that  it 
shall  be  used  for  no  other  purpose,  have, 
after  they  have  disposed  of  all  land  in  the 
vicinity  which  can  be  benefited  by  perform- 
ance of  the  covenant,  no  standing  in  a  court 
of  equity  to  enforce  such  performance.  Los 
Angeles  University  v.  Swarth,  46  C.  C.  A. 
647,  107  Fed.  798,  54:  262 

b.  Oral  Contracts. 

Antenuptial    Contract,    see    Husband    and 

Wife,  164. 
See   also  infra,   93;    Contracts,  239. 
For  Editorial  Notes,   see   infra,  III.   §  2. 

37.  Where  a  person  goes  upon  property 
which  is  wholly  unimproved,  under  the  in- 
ducement of  an  unequivocal  promise  to  con- 
vey it,  and  moves  a  house  upon,  and  erects 
other  buildings  and  cultivates,  the  land,  a 
conveyance  may  be  compelled.  Burlingame 
V.  Rowland,  77  Cal.  315,  19  Pac.  526, 

1 :  829 

38.  A  son  who  has  gone  into  possession  of 
his  father's  farm  under  an  oral  contract 
to  take  care  of  him  while  he  lives,  in  con- 
sideration of  a  conveyance  of  the  farm,  will 
be  entitled  to  a  specific  performance  of  the 
contract  on  the  father's  death,  where  he  has 
performed  it  on  his  part  as  fully  as  he  was 
able,  although  the  father,  before  he  died,, 
refused  to  remain  with  the  son,  and  moved 
awav  without  anv  reasonable  cause.  Clancy 
V.    Flusky,    187    111.   605,   58   N.   E.   594. 

52:277 

39.  A  parol  gift  of  land  by  a  father  to  his 
son,  requiring  improvements  on  the  land  by 
the  son  within  a  certain  time,  will  not 
be  enforced  unless  such  improvements  are 
made  within  the  specified  time.  Frame  v. 
Frame.  32  W.  Va.  463,  9  S.  E.  901,     5:  323 

40.  Equity  will  enforce  a  verbal  promise 
by  a  father  to  his  son,  in  consideration  of 
love  and  affection,  to  give  him  land  and 
make  him  a  deed  therefor,  if  the  son,  in- 
duced by  such  promise,  has  taken  posses- 
sion of  the  land  and  expended  on  it  labor 
and  money  in  improvements.  Id. 

41.  A  contract  to  maintain,  care  for,  sup- 
port, clothe,  and  bury  an  aged  person,  in 
consideration  of  her  property,  consisting  of 
a  small  amount  of  personalty  and  realty, 
when  it  has  been  fully  executed  by  the  per- 
sons assuming  the  duty,  will  be  specifically 
enforced  against  persons  claiming  to  be- 
heirs  by  reason  of  remote  relationship.   Bry- 
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son  V.  McShane,  48  W.  Va.  126,  35  S.  E.  848, 

49:  527 

42.  Specific  performance  of  a  contract  for 
real  property  does  not  depend  upon  the 
complainant's  possession  of  it,  when  the  con- 
sideration therefor  has  been  fully  per- 
formed by  maintaining  the  owner  of  the 
property  until  death,  and  then  bearing  the 
expense  "of  burial.  Id. 

43.  Marriage  does  not  take  a  parol  con- 
tract to  convey  property  in  consideration 
thereof  out  of  the  provisions  *f  a  statute 
making  void  every  agreement 'made  upon 
consideration  of  marriage  except  mutual 
promises  to  marry,  unless  they  are  in  writ- 
ing, so  that  the  convevance  can  be  enforced 
in  equitv.  Hunt  v.  Hunt,  171  N.  Y.  396.  64 
N.  E.  159,  59:  306 

44.  Specific  performance  of  an  oral  agree- 
ment to  make  a  lease  may  be  decreed  where 
a  signed  memorandum  in  writing  of  the 
terms,  made  at  the  time  of  the  agree- 
ment, and  a  signed  but  undelivered  lease, 
taken  together,  show  a  completed  agree- 
ment upon  the  terms  of  the  lease.  Charlton 
v.  Columbia  Real  Estate  Co.  (N.  J.  Err.  & 
App.)    67   N.   J.   Eq.   629,   60   Atl.    192, 

69:  394 

45.  Specific  performance  of  a  parol  con- 
tract will  be  enforced  by  a  court  of  equity 
where  one  party  has  wholly,  and  the  other 
partly,  performed  it,  and  its  nonfulfilment 
on  the  one  hand  would  amount  to  a  fraud 
on  the  party  who  has  whollv  performed  it. 
Kofka  V.  Rosicky,  41  Neb.  "328,  59  N.  W. 
788.  25:  207 

46.  An  oral  promise  by  the  payee  of  a 
note  to  renew  it  iintil  such  time  as  the  im- 
provement in  the  business  situation  will 
enable  the  maker  to  proceed  in  business 
without  such  assistance  is  not  enforceable 
in  equity.  Hall  v.  First  Nat.  Bank,  173 
Mass.  16,  53  N.  E.  154,  44:  319 

47.  Specific  performance  of  an  executory 
parol  contract  to  insure  a  marine  risk  may 
be  compelled  in  equity  after  the  loss  has 
occurred,  when  it  appears  that  the  voyage 
was  undertaken  on  the  understanding  that 
the  risk  had  been  accepted,  and  that  the 
writing  to  effect  the  insurance  would  be 
duly  made,  and  that  the  premium  would  be 
paid  when  required,  according  to  usage. 
Phenix  Ins.  Co.  v.  Rvland,  69  Md.  437,  16 
Atl.  109.  '  1:  548 

48.  Eruity  cannot  enforce  a  parol  contract 
for  the  sale  or  exchange  of  land,  without 
admission  or  clear  proof  of  its  terms.  Boggs 
v.  Bodkin,  32  W.  Va.  568,  9  S.  E.  891, 

5:  245 

49.  The  denial  of  specific  performance  of 
an  oral  agreement  by  a  cotenant  to  convey 
an  interest  in  land,  demanded  on  the  ground 
of  part  performance  in  paying  for  the  in- 
terest of  other  contenants  under  conveyances 
which  are  voidable  at  defendant's  election, 
may  be  justified  by  defendant's  waiver  of 
the  right  to  question  those  conveyances. 
Graves  v.  Goldthwait,  153  Mass.  268.  26  N. 
E.  860,  10:  703 


c.  Subject-Matter  of  Contracts  in  GeneraL 

Illegal   Nature   of   Contract,   see   supra,  21, 

22. 
Of  Agreement   to   Abate  Debt,  see  Accord 

and  Satisfaction,  18. 
Of   Ball    Player's    Contract,    see    Contracts, 

362. 
Compelling  Operation  of  Ferry,  see  Ferry, 

23,  25. 
See   also   supra,  47;   infra,  78. 
For  Editorial  Notes,  see  infra,  III.  §  1. 

50.  Specific  performance  of  an  agreement 
not  to  harass  a  person  by  suits  upon  claims 
which  are  thereby  released  may  be  enforced 
when  a  defense  of  the  actions  at  law  would 
not  be  an  adequate  remedy  because  the  ac- 
tions, although  unsuccessful,  might  dam- 
age his  reputation  by  the  charges  on  which 
they  were  based.  Bomeisler  v.  Forster,  154 
N.  Y.  229,  48  N.  E.  534,  39:  240 

51.  The  fact  that  enforcement  of  a  con- 
tract may  require  a  multiplicity  of  orders 
by  the  court  in  its  endeavor  to  superintend 
the  business  to  which  it  relates  does  not 
deprive  the  court  of  jurisdiction,  but  justi- 
fies its  refusal,  in  its  sound  discretion,  to 
exercise  it.  Standard  Fashion  Co.  v.  Siegel- 
Cooper  Co.  157  N.  Y.  60,  51  N.  E.  408, 

43:  854 

52.  Specific  performance  will  not  be  grant- 
ed of  a  contract  by  one  railroad  company 
to  advance  money  to  make  up  anj'  deficiency 
of  the  net  earnings  of  the  latter  to  pay  the 
interest  on  its  bonded  indebtedness,  where 
the  obligation  to  repay  such  advances  arose 
upon  demand.  Bradford,  E.  &  C.  R.  Co.  v. 
New  York,  L.  E.  &  W.  R.  Co.  123  N.  Y.  316, 
25  N.   E.   499,  11:  116 

53.  Specific  performance  will  not  be 
granted  of  a  contract  to  clear  out  the  chan- 
nel of  a  creek  so  as  to  allow  running  water 
to  flow  freely,  and  to  make  a  ditch  of  suf- 
ficient size  to  drain  the  lands  of  another 
party,  and  to  keep  such  ditch  open  and  un- 
obstructed forever.  The  case  is  one  in 
wliich  the  injury  can  be  redressed  by  dam- 
ages in  an  action  at  law.  McCarter  v.  Arm- 
strong, 32  S.  C.  203,  10  S.  E.  953,         8:  625 

54.  A  contract  between  a  town  and  a  wa- 
terworks company  for  the  purchase  by  the 
town  of  the  waterworks  at  a  price  to  be 
mutually  agreed  upon,  or.  on  failure  to 
agree,  to  be  fixed  by  arbitrators,  will  be 
enforced  by  the  court  if  the  waterworks 
company  refuses  to  agree  or  to  appoint  ar- 
bitrators, where  thfe  agreement  to  purchase 
is  merely  a  part  of  another  more  extensive 
contract  imder  which  the  parties  have  in- 
curred obligation  so  that  they  cannot  be 
placed  m  statu  quo.  Bristol  v.  Bristol  &  W. 
Waterworks,   19   R.   I.    413,   34   Atl.    359. 

32 :  740 

55.  Specific  performance  of  a  contract  • 
by  a  man  to  convey  one  third  of  his  prop- 
erty in  trust  for  the  benefit  of  his  children 
will  not  be  denied  because  the  interest 
might  be  reconveyed  so  as  to  let  into  joint 
management  and  ownership  with  him  of  hi3 
business  undesirable  persons  whose  inter- 
ference might  jeopardize,  if  not  destroy,  its 
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value.     Moayon  v,   Moayon,   114  Ky.   855, 

72  S.  W.  33,  60:  415 

56.  Equity  cannot,  under  the  Code,  spe- 
cifically enforce,  in  favor  of  an  assignee, 
a  contract  to  pay  an  attorney  in  a  divorce 
proceeding  one  third  of  all  amounts  re- 
covered by  him,  even  if  the  contract  is  le- 
gal, where  the  client  received  no  adequate 
consideration  for  her  promise,  and  during 
the  pendency  of  the  divorce  case,  with 
knowledge  of  the  contract,  the  court  ordered 
counsel  fees  to  be  paid  to  the  attorney, 
which  amounted  to  a  reasonable  compensa- 
tion for  the  services  rendered.  Newman 
v.   Freitas,    129   Cal.   283,  61   Pac.   907, 

50:  548 
Contracts  to  insure. 

57.  Equity  will  not  compel  the  issuance 
of  a  policy  of  insurance  in  accordance  with 
the  provisions  of  a  contract  to  insure, 
where  the  property  intended  to  be  covered 
has  been  destroyed,  and  its  owner  has  re- 
ceived from  other  insurers  more  than  its 
value.  Insurance  Co.  of  N.  A.  v.  Schall,  96 
Md.   225,  53  Atl.   925,  61 :  300 

58.  Specific  performance  of  a  contract  to 
issue  a  policy  of  insurance  will  not  Jbe 
granted  where  it  was  eti'ected  by  agents  of 
the  property  owner,  and  was  not  binding 
on  him  without  ratification,  and  he  did  not 
ratify  it  until  after  the  loss,  when  it  was 
to  his  interest  to  do  so.  Id. 

59.  Full  relief  will  be  administered  in  a 
suit  for  the  specific  performance  of  a  con- 
tract to  insure  by  compelling  the  payment 
of  the  loss,  when  the  evidence  of  its  extent 
is  satisfactorv.  Phenix  Ins.  Co.  v.  Rvland, 
69  Md.  437,  16  Atl.  109,  1:  548 
Contracts  for  personal  services. 
Injunction   to  Compel   Performance   of,   see 

Injunction,  85-91. 
For  Editorial  Notes,  see  infra,  III.  §  1. 

60.  Specific  performance  of  contracts  for 
personal  services  will  not  be  enforced  in 
equity.  William  Rogers  ilfg.  Co.  v.  Rogers, 
58  Conn.  356,  20  Atl.  467,  7:  779 
Contracts  requiring  skill  and  a  continuous 

series  of  acts. 

61.  Specific  performance  will  not  be  de- 
nied of  a  contract  between  a  railroad  com- 
pany and  a  telegraph  company  for  the 
maintenance,  at  joint  expense,  of  a  tele- 
graph line  along  the  railroad  right  of  way, 
although  it  calls  for  continuing  contribu- 
tions of  money  and  property  and  exercise 
of  judgment  and  skill,  where  the  only  per- 
formance sought  is  to  require  the  railroad 
company  not  to  compel  the  telegraph  com- 
pany to  remove  the  lines  from  the  right  of 
way  and  dismantle  its  offices  along  the  line 
of  the  railroad.  Western  U.  Teleg.  Co.  v. 
Pennsvlvania  Co.  64  C.  C.  A.  285,  129  Fed. 
849.     '  68:  908 

62.  Specific  performance  of  a  contract  to 
run  street  cars  for  a  series  of  years  over  a 
track  of  another  company  to  a  depot  will 
not  bo  denied  on  the  ground  that  it  re- 
quires the  exercise  of  skill  and  judgment 
and  a  continuous  series  of  acts.  Prospect 
Park  &  C.  I.  Pv.  Co.  v.  Conov  Island  &  B.  R. 
Co.  144  N.  Y.  152.  39  X.  E.  17.  26:  010 


63.  A  court  will  not  undertake  to  frame  a 
decree  of  specific  performance  of  a  contract, 
where  it  involves  a  continuous  and  long 
series  of  acts  of  supervision  requiring  spe- 
cial knowledge  and  skill  and  repeated  exami- 
nations and  new  directions,  such  as  would 
be  required  in  enforcing  a  contract  for 
opening  and  developing  mining  property 
which  consists  of  a  large  number  of  mining 
claims  of  different  kinds,  and  for  erecting 
a  quartz  mill,  modern  in  every  particular, 
with  stamps  of  a  certain  weight,  or  its 
"equivalent,"  without  specifying  where  the 
mill  is  to  be  built  or  when  the  contract  is 
to  be  performed.  Stanton  v.  Singleton,  126 
Cal.  657,  59  Pac.  146.  47:  334 

d.  Contracts  Relating  to  Personal  Property. 

Oral  Contract,  see  supra,  I.  b. 
See  also  supra,  7,  23. 

64.  A  bill  to  enforce  specific  performance 
of  a  contract  by  a  department  store  giving 
a  certain  person  the  exclusive  right  to  sell 
a  certain  article  in  the  store  states  a  good 
cause  of  action,  although,  owing  to  the  dif- 
ficulty attending  the  enforcement  of  the  de- 
cree and  the  absence  of  public  interest,  the 
court  may  refuse  relief.  Standard  Fashion 
Co.  V.  Siegel -Cooper  Co.  157  N.  Y.  60,  51  N. 
E.  408,  43:  854 

65.  The  specific  performance  of  a  contract 
to  deliver  fish  skins  may  be  compelled  on 
the  grc^und  that  damages  for  failure  to  per- 
form would  be  irreparable,  where  both  par- 
ties are  engaged  in  manufacturing  the  skins 
int»)  glue,  and  complainant  would  be  able 
to  procure  them  elsewhere  and  thus  con- 
tinue its  business,  only  with  great  diflRcuI- 
ty.  if  at  all.  Gloucester  Isingrlass  &  G.  Co. 
V.  Russia  Cement  Co.  154  Mass.  92,  27  N. 
E.  1005,  12:  563 

66.  Equity  will  enforce  specific  perform- 
ance of  a  contract  to  sell  and  deliver  a  crop 
of  hops  after  it  has  been  produced,  where, 
as  part  of  the  consideration,  the  purchaser 
surrenders  promissory  notes  of  the  seller, 
and  undertakes  to  make  advances  to  aid  in 
cultivating  and  harvesting  the  crop,  and  the 
seller  is  insolvent  so  that  an  action  at  law 
would  be  fruitless.  Liveslev  v.  Johnston,  45 
Or.  30,  76  Pac.  946,  '  65:783 

67.  That  the  complainant  in  an  action  to 
compel  specific  performance  of  a  contract 
to  sell  and  deliver  a  crop  of  hops  does  not 
show  that  defendant  had  anj'  interest  in 
the  land  upon  wlijch  they  were  grown  is  not 
fatal,  although  the  land  is  shown  to  belong 
to  another,  since  the  presumption  is  that, 
being  in  possession,  and  nothing  to  the  con- 
trarv  appearing,  he  held  it  under  a  lease. 

Id. 
Corporate  shares. 
See    also   supra,  8,  22. 
For  Editorial  Notes,  see  infra,  III.  §  5. 

68.  Specific  execution  of  a  contract  for 
shares  of  stock  may  be  enforced  when  they 
have  a  unique  and  special  value  to  the 
purchaser,  and  the  loss  cannot  be  adequate- 
ly compensated  by  damages  at   law.     Bum- 
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gardner  v.  Leavitt,  35  W.  Va.  194,  13  S.  E.  I 
67,  12:  776 

69.  A  contract  for  stock  the  value  of 
which  can  be  readily  ascertained  will  not 
be  enforced  in  equity  unless  there  are  par- 
ticular reasons  why  the  purchaser  should 
have  the  particular  stock  contracted  for, 
but  he  will  be  left  to  his  action  for  dam- 
ages. Ryan  v.  McLane,  91  Md.  175,  46  Atl. 
340,  50:  501 

70.  Equity  will  not  specifically  enforce  a 
promise  made  by  the  agent  of  a  corporation 
in  soliciting  subscriptions  to  its  stock,  that 
its  franchise  shall  be  exercised^  in  a  par- 
ticular manner  for  the  benefit  of  one  per- 
son, in  consideration  that  he  will  become 
a  stockholder.  Converse  v.  Hood,  149  Mass. 
471,  21  N.   E.   878,  4:  521 

71.  A  contract  to  give  a  minority  stock- 
holder the  right  to  control  the  stock  of  an- 
other, and  vote  it  at  a  stockholders'  meeting 
for  the  sole  purpose  of  securing  control  of 
the  corporation  by  the  use  of  such  stock, 
will  not  be  specifically  enforced  in  equity. 
Gage  V.  Fisher,  5  N.  D.  297,  65  N.  W.  809, 

31 :  557 

72.  Equity  will  not  enforce  a  contract  for 
the  sale  of  shares  of  stock  of  a  corporation, 
in  order  to  place  the  corporation  in  plain- 
tiff's control,  where  the  enforcement  would 
not  be  equitable  even  if  it  would  be  legal, 
and  although  the  stock  cannot  be  obtained 
elsewhere,  and  its  value  is  difficult  to  as- 
certain. Ryan  v.  McLane,  91  Md.  175,  46 
Atl.  340,  50:  501 

73.  Specific  performance  of  an  agreement 
to  permit  a  corporation  to  take  the  stock 
of  a  deceased  subscriber  at  the  value  ap- 
praised by  the  directors,  if  they  so  elect, 
will  not  be  denied  on  the  ground  that  the 
corporation  has  a  remedy  at  law, — especial- 
ly where  its  shares  are  all  subject  to  its  op- 
tion to  purchase,  and  are  not  bought  and 
sold  in  the  market  like  most  stocks,  and  it 
might  be  difficult  to  lay  down  a  clear  rule 
of  damages.  New  England  Trust  Co.  v. 
Abbott,  162  Mass.  148,     38     N.  E.  432, 

27:  271 


e.  Contracts  for  Real  Property. 
1.  In  General. 

Oral  Contract,  see  supra,  I.  b. 

Certainty  and  Definiteness  of  Contract,  see 
supra,   18,  19. 

Mutuality    of    Obligation    or    Remedy,    see 
supra,  9-17. 

Effect  of  Bad  Bargain,  see  supra,  30. 

Provisions  of  Decree,  see  infra,  99. 

Land  in  Other  Jurisdiction,  see  Courts,  61. 

Contract  by  Third  Person  for  Sale  of  Land, 
see  Parties,  67. 

Rescission  of  Contract,  see  Contracts,  815. 

Estoppel  to  Set  Up  Invalidity  of,  as  a  De- 
fense, see  Estoppel,  92. 

Limitation  of  Time  for  Action,  see  Limita- 
tion of  Actions,  26-30. 

As   to   Forfeiture   of   Contract,   see    Vendor 
and  Purchaser,  6-8. 

See  also  supra.  35.  36. 
L.R.A.  Dig.— 169. 


For    Editorial   Notes,   see   infra,   III.    §§    1, 
2,  4. 

74.  One  entitled  to  specific  performance  of 
a  contract  to  convey  land  is  precluded  from 
maintaining  a  suit  therefor  by  the  fact 
that  after  obtaining  the  contract  he  took  a 
lease  of  the  property,  since  such  suit  in- 
volves a  denial  of  the  landlord's  title.  Davis 
v.  Williams,  130     Ala.  530,  30  So.  488, 

54:  749 

75.  An  agreement  by  an  uncle  to  leave  to 
his  nieces  a  certain  portion  of  his  estate  at 
his  decease,  in  consideration  of  the  relin- 
quishment of  control  over  them  by  their 
father,  and  upon  the  imderstanding  that 
they  should  become  members  of  his  family, 
cannot  be  specifically  enforced  where  he  dies 
before  they  come  into  his  family  or.  under 
his  control,  although  a  relinquishment  of 
their  father's  rights  has  been  procured  by 
a  surrender  of  all  their  claims  upon  their 
deceased  mother's  estate.  .Taffee  v.  Jacob- 
son.  4  U.  S.  App.  4,  1  C.  C.  A.  11,  48 
Fed.  21,  .14:352 

76.  Payment  of  interest  not  provided  for 
by  the  contract,  prior  to  the  time  of  enter- 
ing the  decree,  will  not  be  decreed  as  a 
condition  of  specific  performance  of  a  con- 
tract for  the  sale  of  land  in  favor  of  a  ven- 
dee in  possession,  where  possession  was  giv- 
en before  the  vendor  was  able  to  comply 
with  his  contract  as  an  inducement  to  the 
execution  of  a  lease  by  the  vendee  which 
would  be  beneficial  to  the  vendor,  if,  when 
the  vendor  became  able  to  comply  with  his 
contract,  he  wrongfully  refused  to  do  so 
without  the  insertion  in  the  deed  of  a  clause 
not  provided  for  by  the  contract,  although 
the  vendee  tendered  the  purchase  money. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Chicago  &  W. 
I.  R.   Co.   162   111.  632,  44   N.   E.  823, 

35:  167 

77.  That  the  time  of  performance  is  not 
specified  will  not  prevent  the  specific  per- 
formance of  a  contract  to  sell  land  for 
which  a  part  of  the  purchase  price  is  paid 
and  the  purchaser  let  into  possession,  since 
the  price  will  be  payable  on  demand.  Bartz 
V.  Paff,  95  Wis.  95,  69  N.  W.  297, 

37 :  848 

78.  Specific  performance  will  not  be  en- 
forced of  a  contract  to  purchase  standing 
timber  situated  on  fourteen  different  tracts 
in  two  counties  of  a  state,  and  scattered 
over  more  than  5,000  acres  (for  which  the 
seller  has  obtained  contracts  which  respec- 
tively describe  the  timber  sold  as  "all" 
the  poplar,  oak,  and  ash.  a  certain  number 
of  such  trees,  and  all  "merchantable"  tim- 
ber, etc.),  to  manufacture  it  into  lumber, 
and  resell  certain  portions  to  the  seller, 
giving  him  an  option  on  the  rest,  because 
the  contract  is  too  indefinite,  and  perform- 
ance by  a  receiver  would  unduly  tax  the  su- 
perintendence of  the  court.  Bomer  Bros, 
v.  Canady,  79  Miss.  222.  30  So.  638,      55:  328 

79.  The  tender  of  a  deed,  after  verdict  for 
a  sum  of  money  claimed  as  alternative  re- 
lief by  plaintiff  in  an  action  for  specific 
performance  of  a  contract,  is  too  late  to  bo 
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effectual.     Houston  v.  Sledge,  101  N.  C.  640. 
8  S.  E.   145,  2:  487 

80.  The  promisee  in  a  contract  to  con- 
vey real  estate  is  not  limited  to  an  ac- 
tion for  damages  in  case  of  breach  by  the 
other  contracting  party;  but  he  may  have 
a  decree  requiring  specific  performance  of 
the  contract.  Rodman  v.  Robinson,  134  N. 
C.   503,   47   S.   E.   19,  65:  682 

81.  A  contract  for  the  sale  of  lands,  made 
with  a  partnership  firm  in  the  firm  name, 
may  be  enforced  in  equity,  and  the  deed  will 
be  decreed  to  be  executed  to  the  individual 
partners  as  tenants  in  common.  Townshend 
v.  Goodfellow,  40  Minn.  312,  41  N.-    W.  1056, 

3:  739 

82.  A  suit  by  a  vendor  for  specific  per- 
formance of  a  fair  contract  for  the  sale  of 
land  cannot  be  defeated  on  the  ground  that 
there  is  a  remedy  at  law.  Hodges  v.  Row- 
ing, 58  Conn.  12,  18  Atl.  979,  7:  87 

83.  It  is  impossible  for  a  man  to  perform 
a  speculative  contract  to  convey  land  which 
was  community  property,  after  the  death  of 
his  wife  and  the  descent  of  her  interest  to 
an  infant  four  or  five  vears  old.  Morgan 
V.  Bell,  3  Wash.  554,  28  Pac.  925,         16:  614 

84.  Specific  performance  cannot  be  or- 
dered of  a  contract  for  the  sale  of  land, 
made  by  a  man  whose  wife  did  not  join  in 
it  and  who  refuses  to  execute  the  convey- 
ance; nor  can  the  husband  alone  be  com- 
pelled to  execute  it,  with  a  deduction  from 
the  purchase  price  of  the  value  of  her  dower 
interest,  as  this  changes  the  contract.  Bar- 
bour V.  Hickey,  2  App.  D.  C.  207,        24:  763 

85.  Specific  performance  of  a  contract  for 
lands  may  be  enforced  by  the  vendee,  with 
a  deduction  of  the  value  of  buildings  burned 
after  the  contract  was  made,  but  while  the 
title  was  being  investigated,  and  before  pos- 
session had  been  delivered,  although  the 
vendor  might  not  be  allowed  to  enforce  the 
contract  as  against  the  vendee,  under  Ga. 
Civ.  Code,  §  4041,  providing  that  the  ven- 
dor seeking  specific  performance  must  be 
able  to  comply  substantially  with  his  con- 
tract in  every  part  and  as  to  all  the  prop- 
erly, but  that  the  want  of  title  or  other 
inability  as  to  part  will  not  defeat  the 
right  of  the  vendee  to  performance  of  the 
other  part.  Phinizy  v.  Guernsey,  111  Ga. 
346,  36  S.  E.  796,  50:  680 

86.  Specific  performance  of  a  contract  to 
sell  property  devised  by  will  will  not  be  de- 
creed against  the  protest  of  the  parties, 
where  the  result  would  be  to  defeat  the  in- 
tention of  the  testator  as  manifested  in  the 
will.  Wool  V.  Fleetwood,  136  N.  C.  460, 
48  S.  E.   785,  67:  444 

87.  That  the  vendor  has  an  independent 
claim  against  the  vendee,  which,  by  reason 
of  the  latter's  insolvency,  he  may  be  unable 
to  enforce,  is  no  reason  for  refusing  spe- 
cific performance  on  the  application  of  the 
vendee.  Thompson  v.  Winter,  42  Minn.  121 , 
43  N.  W.  796,  6:236 

88.  The  equitable  considerations  which 
will  justify  a  court  in  refusing  to  compel 
specific  performance  of  a  valid  contract  to 
convey   real  estate   must  have   some  refer- 


ence to,  or  some  connection  with,  the  con- 
tract itself  or  the  duties  of  the  parties  in 
relation  to  it.  Id. 

89.  Where  the  vendor  in  a  contract  for 
the  sale  of  land  has  no  interest  in  the  land 
which  he  agrees  to  convey,  but  enters  into 
it  as  a  mere  speculation  or  venture,  he  is  not 
deemed  a  bona  fide  contractor,  and  a  court 
of  equity  will  not  lend  him  its  aid  in  en- 
forcing it.  But  one  who  has  acquired  an 
equitable  title  or  interest  in  the  land  under 
an  executory  agreement  may  enter  into 
another  agreement  for  the  sale  thereof  to 
a  third  party,  without  waiting  until  he  has 
obtained  a  deed,  if  the  sale  is  made  in  good 
faith,  and  the  title  is  fully  perfected  at 
the  time  specified  for  the  completion  of  the 
sale.  Townshend  v.  Goodfellow,  40  Minn. 
312,  41  N.  W.  1056,  3:  739 
Effect  of  dower  interests. 

90.  A  contract  to  sell  land  will  not,  in  the 
absence  of  fraud,  be  enforced  free  from  the 
wife's  dower  interest,  against  one  whose 
wife  has  not  signed  it,  but,  upon  hearing 
of  it,  immediately  notifies  the  vendee  of  a 
refusal  to  be  bound  by  it.  Graybill  v. 
Brugh,  89  Va.  895,  17  S.  E.  558,  21:  133 

91.  A  man  who  is  decreed  by  the  court  to 
perform  his  contract  to  convey  land  has  no 
right  to  raise  the  objection  that  the  dower 
rights  of  his  wife  are  not  sufficiently  guard- 
ed, where  she  is  not  a  party  to  the  action, 
nor  bound  bv  the  decree.  Rodman  v.  Robin- 
son,  134  N."^C.  503,  47  S.  E.   19,       65:682 

92.  Specific  performance  of  a  contract  for 
land  cannot  be  enforced  by  the  vendor  when 
the  land  is  subject  to  an  inchoate  dower 
right  of  his  wife.  McCrcery  v.  Davis,  44  S. 
C.   195,  22   S.   E.   178,  28:  655 

2.  Doubtful  Titles. 

Effect  of  Dower  Interest,  see  supra.  90-92. 
For  Editorial  Notes,  see  infra,  III.  §  1. 

93.  A  parol  contract  for  the  exchange  of 
lands  will  not  be  specifically  enforced  in 
the  absence  of  proof  that  the  parties  have 
good  titles.  Boggs  v.  Bodkin,  32  W.  Va.  560, 
9  S.   E.    891,  5:  245 

94.  Equity  will  not  actively  interfere  to 
compel  the  specific  performance  of  a  con- 
tract for  the  sale  of  land  in  favor  of  the 
vendor,  if  there  is  such  uncertainty  about 
the  title  a,s  to  affect  its  marketable  value. 
The  court  will  not,  in  such  case,  compel  its 
acceptance  and  cast  upon  the  purchaser  the 
risk  of  litigation  and  the  embarrassment  of 
a  questionable  title.  Townshend  v.  Goodfel- 
low, 40  Minn.  312,  41  N.  W.  1056,  3:  739 

95.  Specific  performance  of  a  contract  for 
land  on  which  there  is  the  clod  of  an  un- 
cancelc.l  mortgage  may  be  granted,  where 
the  notes  secured  by  it  are  barred  and  the 
widow  and  heirs  of  the  mortgagee  have  re- 
leased their  interest  by  a  quitclaim  deed, 
while  there  is  no  evidence  from  which  it 
can  be  inferred  or  presumed  that  either  the 
mortgage  or  any  of  the  notes  have  been 
assigned,  and  the  vendor  offers  to  leave  in 
the  hands  nf  the  vendees  until  this  alleged 
cloud   can   be   removed,  an   amount   of  the 
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purchase  money  sufficient  to  indemnify 
them  against  any  claim  that  might  be  made 
by  some  possible  but  unknown  assignee. 
Kile  V.  Lybarger,  49  Ohio  St.  422,  31  N. 
E.  768,  17:  403 

96.  When  complainant  owns  two  strips 
of  land  separated  by  lands  belonging  to  the 
United  States;  and,  by  a  nearly  simultane- 
ous movement,  parties,  several  of  whom  are 
his  employees,  enter,  under  the  homestead 
and  pre-emption  laws,  upon  the  public  lands 
separating  his  lands,  thus  making  one  com- 
pact tract,  where  there  was,  no  special 
movement  towards  making  settlements  on 
the  public  lands  in  the  neighborhood ; '  and 
the  whole  tract  was  inclosed  with  one  line 
fence;  and  no  crops  were  harvested  on  the 
separate  settlements,  but  complainant's  cat- 
tle grazed  over  the  entire  tract;  and  the 
money  with  which  the  land  was  entered 
was  furnished  by  him;  and  each  settler,  im- 
mediately after  obtaining  his  certificate 
of  entry,  conveyed  his  land  to  complainant 
at  prices  much  less  than  a  fair  cash  value, 
— his  title  to  such  government  land  is  so 
doubtful  that  one  who  has  contracted  to 
purchase  the  same  will  not  be  compelled  to 
perform  his  contract.  Close  v.  Stuyvesant, 
132  111.  607.  24  N.  E.  868,  3:  161 

97.  To  defeat  a  suit  to  compel  one  to  per- 
form his  contract  to  take  land,  the  title  to 
which  is  founded  upon  entries  under  the 
pre-emption  and  homestead  laws  of  the 
United  States,  defendant  need  not  prove 
the  entries  to  have  been  fraudulent  by  evi- 
dence which  would  justify  a  court  having 
jurisdiction  of  the  question  to  cancel  them 
for  that  reason;  it  is  sufficient  for  him 
to  show  that  the  title  which  complainant  is 
prepared  to  give  is  doubtful.  Id. 

98.  Mortgages  amounting  to  less  than  the 
contract  price  to  be  paid  by  a  purchaser  of 
land,  and  which  can  be  discharged  out  of 
the  purchase  money,  will  not  prevent  spe- 
cific performance  of  a  contract  for  the  sale 
of  the  land.  Guild  v.  Atchison,  T.  &  S.  F. 
R.  Co.  57  Kan.  70,  45  Pac.  82,  33:  77 


II.  Decree. 


See  also  supra,  63. 

For  Editorial  Notes,  see  infra.  III.  §  5. 

99.  In  a  suit  to  compel  specific  perform- 
ance of  a  contract  to  convey  land  which, 
subsequently  to  the  execution  of  the  con- 
tract, has  been  conveyed  by  the  vendor  to, 
and  paid  for  by,  a  third  person,  the  decree 
should  require  a  conveyance  by  the  latter, 
and  entitle  him  to  the  purchase  money,  and 
not  declare  his  deed  void,  and  direct  pay- 
ment of  the  purchase  money  to  the  original 
vendor.  Frank  v.  Stratford-Handcock,  13 
Wyo.  37,  77  Pac.  134,  67:  571 


m.  Editorial  Notes. 

§  I.  Generally. 

Discretion  as  to  grnnting;   remedy  at  law. 
8:  625:*   12:  239.* 


Certainty  and  definiteness  of  contract.  1: 
381  * 

Doubtful   title.     3:  739.* 

Penalty   not    prevent.      1:  192.* 

Mutuality   of   right.      1:554;*   12:244.* 

Forfeiture  clause  in  contract;  materiality 
of  time;  time,  when  es- 
sence of  contract.  12:239.* 

Conditions  precedent  to;  necessity  of  ten- 
der.    1:  554.* 

Whether  sufficient  to  make  title  at  time  of 
decree.     3:  740.* 

Effect   of  incapacity  to  perform.     12:  240.* 

Damages  in  lieu  of  specific  performance. 
20:  752. 

When  purchaser  at  judicial  sale  compelled 
to  complete  purchase.  21 : 
45. 

To  prevent  revocation  of  license.    49:  507. 

Of  parol  trust.     2:  662.* 

Of  option  contracts.     21:  127.  : 

Of   voluntary   agreements.     11:  116.*  ' 

Of  gift.     5:  323.* 

Fraudulent  expression  of  opinion  as  a  de- 
fense.     35:  433. 

Jurisdiction  of  equity  to  decree  specific  per- 
formance of  contract  af- 
fecting real  estate  in 
other  state  or  country. 
69:  681. 

Of  contract  for  municipal  water  supply. 
61 :  92. 

Of  agreement  to  submit  to  arbitration.  15: 
142. 

Of  contract  between  husband  and  wife  to 
compromise  pending  or 
contemplated  divorce  suit. 
60:  412 

Of   contract   for  personal   service.     6:  653.* 

Mandatory  injunction  to  compel  specific 
performance  of  contract 
for  services.     20:  167. 

§  2.  Equitable  jurisdiction  to  enforce  verbal 
contracts  in  relation  to  land. 

As  to  Statute  of  Frauds  with  Reference  to 
Contracts  Relating  to 
Realty,  Generally,  see 
Contracts,  VIII.  §  19. 

In  general.     5:  323.* 

Theory  of  ground  for  relief.     5:  324.* 

Where  contract  fully  performed  by  one  par- 
ty.    5:  324.* 

Part  performance.     5:  325.* 

Sufficiency  of  payment  alone.     5:  326.* 

Taking  possession  as  an  act  of  performance. 
5:  326.* 

Taking  possession  and  making  improve- 
ments as  part  perform- 
ance.    5:  327.* 

Verbal  contract  for  exchange  of  lands.  5: 
245.* 

§  3.  Effect  upon  chancery  jurisdiction  of  de- 
fendant's inability  to  specifically  per- 
form. 

Generally.     16:  614. 

When  plaintiff  knows  that  performance  can- 
not be  enforced.     16:  614. 

Where  defendant  disables  himself  pending 
action.      16:  615. 
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When  defendant  has  at  any  time  rendered 
himself   incapable   of-  per- 
forming.    16:  615. 
General  jurisdiction  over  damages.    16:  615. 
The  effect  of  modern  legislation.     16:  616. 
The  effect  of  the  Code  provision.     16:  616. 
§  4.  Where  wife  refuses  to  unite  in  convey- 
ance. 
Generally.     24:   763. 

Specific   performance   against   wife  on   con- 
tract of  husband.    24:  763. 
Specific  performance   against   wife   by   con- 
tract of  wife.     24:  763. 
Contracts  that  are  enforceable  again.st  her 
and  her  husband.    24:  764. 
Specific  performance  against  husband  where 
wife    refuses    to   unite    in 
conveyance.     24:  764. 
Specific  performance  by  husband  with  abate- 
ment    for     deficiency     in 
title.     24:765. 
Requiring  husband  to  obtain  his  wife's  sig- 
nature.    24:  766. 
Mutalitv;   enforcing  contracts  against  ven- 
dee.    24:  766. 
§  5.  Of  contract  for  sale  of  corporate  stock. 
Jurisdiction.     50:  501. 

Remedy  at  law.    50:  501. 
Other  property   involved.     50:  505. 
Trust   involved.     50:  505. 
Mutuality  of  remedy.    50:  506. 
To  enable  the  purchaser  to  secure  con- 
trol   of    corporation.      50: 
506. 
To   indemnify   the   vendor   against   lia- 
bility on  stock.    50:  506. 
Defenses.     50:  507. 

Uncertainty  and  incompleteness  of  eon- 
tract.     50:  507. 
Lack  of  consideration.    50:  507. 
Lack  of  mutuality.     50:  507. 
Fraud.     50:  508. 
Illegality  of  contract.    50:  508. 
Claim    that    partnership    created.      50 

508. 
Laches  or  delav  of  party  seeking.  50 

508. 
Disposal  of  stock  to  other  persons.   50 

509. 
Change  in  value.    50:  510. 
Miscpllaneous.     50:  510. 
Parties.     50:  512. 
Relief.     50:  512. 


SPECIFIC  TAX. 


Rule  of  Uniformity  as  to,  see  Taxes,  20. 


SPEED. 

Injury  to  Passenger  by  Excessive  Speed,  see 

Carriers,   212. 
Judicial   Notice   of,   see    Evidence.    161,    162. 
Opinion  as  to,  see  Evidence.  1376,  1.377.  1384, 

1385. 
Evidence  of  Negligence  as  to,  see  Evidence, 

1386. 


Assumption  of  Risk  as  to,  see  Master  and 
Servant,  307,  337. 

In  Driving  on  Street,  Municipal  Regulation 
of,  see  Municipal  Corporations,  147. 

Injury  by  Riding  at  Improper  Speed,  see 
Negligence,  150. 

Contributory  Negligence  as  to,  see  Negli- 
gence, 229. 

On  Streets  under  Jurisdiction  of  Park  Com- 
missioners, see  Parks  and  Squares, 
14-17. 

As  Cause  of  Injury  to  Railway  Employee, 
see  Proximate  Cause,  116a. 

Of  Railroad  Trains,  see  Municipal  Corpora- 
tions.    261-264;   Railroads,  II.  d,  4. 

Of  Steamboat,  Breach  of  Warranty  as  to, 
see  Sale,   161. 

Of  Street  Car,  see  Municipal  Corporations, 
184,  185;  Street  Railways,  93,  94,  103- 
112. 

Question  for  Jury  as  to,  see  Trial,  357,  368, 
372. 


SPEEDWAY. 


Construction  of,  on  Tideway,  see  Eminent 
Domain,  350. 


SPEEDY  TRIAL. 

Necessity  of,  see  Criminal  Law,  90-92. 


SPENDTHRIFT  TRUSTS. 
See  Trusts,  III.  b. 


SPIRITUALISM. 


As   Evidence   of  Insanity,   see   Incompetent 

Persons,  20. 
As    Affecting    Testamentary    Capacity,    see 

Wills,    100,   101. 
See  also  Conspiracy,  17. 

Editorial  Notes. 

As  insane  delusion.     37:  270. 
As  affecting  capacity  to  make  will  or  deed. 
16':  677. 


SPLITTING. 


Of  Causes  of  Action,  see  Action  or  Suit,  II. 
c. 


SPOLIATION. 


Doctrine  of,  see  Alteration  of  Instruments, 

6. 
Presumption  from,  see  Evidence,  401. 

Editorial  Notes. 

Presumption  against   spoliator  of   evidence. 
34:  581. 


SPORT— STAIRWAY. 
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SPORT, 

Assault  in,  see  Assault  and  Battery,  6,  7, 
11. 

Playing   Base    Ball   on    Sunday,     see     Sun- 
day, 7. 

Editorial  Notes. 

Prohibition  of,  on  Sunday.     17:  830. 


SPORTING  CLUB. 
Levy  on  Stock  in,  see  Levy  and  Seizure,  16. 


SPORTING  NEWS. 


As  Subject  of  Copyright,  see  Copyright,  9. 
Protection  of,  as  Property,  see  Injunction, 
127. 

«-•-♦ 

SPRING. 

Easement  to  Use,  see  Easements,  67. 
Evidence    as    to    Damages,    see    Evidence, 

1879. 
Proof  of  Right  to  Waters  of,  see  Evidence, 

2277. 
Injunction  against  Polluting  Water  of,  see 

Injunction,  210,  211. 
Revocation   of  License  to  Use  Water  from, 

see  License,  27. 
Allegation    of    Grant    of    Interest    in,    see 

Pleading,  268. 
Finding  as  to,  see  Trial,  878. 
Right  in  Waters  of  Generally,  see  Waters, 

334,    335,    359,    435-437,442,    445,    453, 

483,  521. 


SPRINKLING  STREETS. 
See  Street  Sprinkling. 

«>♦-> 

SPURIOUS  DEED. 
Estoppel  to  Deny  V^alidity  of,  see  Estoppel, 


SPURIOUS   INDORSEMENT. 
On  Draft,  see  Bills  and  Notes,  214,  215. 


SPUR  TRACK. 

Condemnation  of  Land  for,  see  Eminent  Do- 
main,  113-125. 
License  for,  see  Trespass,  12. 

Editorial  Notes. 

Right  to  exercise  eminent  domain  for  pur- 
poses of  railroad  sidings 
to  private  establishments. 
4:  791;*  20:434. 


SQUARES. 
See  Parks  and  Squares. 


SQUATTERS. 


Rights  Acquired  by  Appropriation  of  ^Yatcr, 
see  Waters,  506. 


STABLE. 

As  to  Livery  Stable,  see  Livery  Stable. 

That  not  more  than  four  horses  are  kept 
in  any  one  building  will  not  prevent  an  in- 
junction against  the  u.se  of  the  place  as  a 
stable  for  more  than  four  horses,  under  a 
statute  against  keeping  more  than  that 
number  in  any  building  or  place  without 
license,  if  more  are  kept  in  several  buildings 
all  on  one  lot.  Brookline  v.  Hatch,  167 
Mass.  380,  45  N.  E.  756,  36:  495 

Editorial  Notes. 

Liability  of  landlord  to  third  persons  as  to 
condition  of.     26:  202. 


STAGE. 

As  a  Fixture,  see  Fixtures,  10. 
Imputing  Driver's  Negligence  to  Passenger, 
see  Negligence,  263-265. 

Editorial  Notes. 

Negligence  in  stisirting,  before  passenger  is 
seated.     42 :  296. 


STAGING. 

Injury  to  Employee   by  Electric   Wire  on, 

see  Electricity,  61,  62. 
Negligence  as  to,  see  Master  and  Servant, 

257,  445,  458,  611. 
Assumption  of  Risk  as  to,  see  Master  and 

Servant,  282. 
Direction  of  Verdict  in  Action   for  Injury 

by,  see  Trial,  561. 


STAIRWAY. 


Liability  of  Elevated  Railway  for  Snow  on, 
see  Carriers,  546. 

Easement  in,  see  Easements,  58,  84. 

Compelling  Restoration  of,  see  Injunction, 
42. 

Implied  Covenant  as  to  Use  of,  see  Land- 
lord and  Tenant,  25. 

Implied  Covenant  to  Keep  in  Repair,  see 
Landlord  and  Tenant,  31. 

Parol  License  to  L^se,  see  License.  6. 

Assumption  of  Risk  as  to,  see  Master  and 
Servant,  275. 
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Negligence  as  to,  see  Landlord  and  Tenant, 

161,  162;  Negligence,  74,  106. 
As  Nuisance,  see  Nuisances,  3. 

Editorial  Notes. 

Implied  reservation  of  use  of.  13:  657.* 
Responsibility  of  landlord  for  injuries  from 
defects  in  stairway  re- 
maining in  his  possession. 
14:  239. 
Liability  of  landlord  as  to  condition  of 
stairway  not  controlled 
by  tenant.     23:  157. 


STAKEHOLDEK. 

See  Betting,  2. 


STALE  DEMANDS. 


See  Limitation  of  Actions,  I.  b. 


STALLION. 


Failure  of  Consideration  for  Contract  to 
Pay  for  Services  of,  see  Contracts,  32. 

Right  to  Recover  for  Services  of  Unlicensed 
Stallion,  see  Contracts,   394. 


STALLS. 

In  Market,  see  Markets. 

Editorial  Notes. 

On  sidewalk,  as  a  nuisance  under  municipal 
control.     39:  661. 


STAMP. 

Negligence  of  Bank  Depositor  as  to,  see 
Banks,  146. 

Official,  on  Ballot,  see  Elections,  150,  153, 
154. 

Marking  Cross  on  Ballot  with,  see  Elec- 
tions, 173. 

Internal  Revenue,  Necessity  of,  on  Docu- 
ment, see  Evidence,  812-814. 

EflFect  of  Absence  of,  on  Question  of  Forg- 
ery, see  Forgery,  17. 

Revenue,  Enect  of  Omission,  see  Internal 
Revenue. 

Trading  Stamp,  see  Trading  Stamps. 

Editorial  Notes. 
Forgery  of  unstamped  instrument.     24:  44. 


STAMPING. 


Of  Return  Part   of  Round  Trip  Ticket,  see 
Carriers,  377-380,  602-604. 


STANDARD  POLICY. 

Delegation  of  Power  as  to,  see  Constitu- 
tional Law,  217-219. 

Enforcing  by  Injunction,  Provision  as  to, 
see  Injunction,  348,  349. 

Construction  of,  see  Insurance,  284. 


STANDARD  TIME. 


Question  for  Jury  as  to,  see  Trial,  522. 
See  also  Time,  1,  2. 


STAND  PIPE. 


In  Highway,  see  Highways,  64-67. 
Liability  for  Injury  by   Escape    of    Water 

from,  see  Landlord  and  Tenant,  176. 
Pleading  as  to,  see  Pleading,  46. 


STARE  DECISIS. 


See  Courts,  V.  b. 


STATE. 

Motive  Inspiring  Action  by,  see  Action  or 
Suit,  51. 

Right  of,  to  Appeal  in  Criminal  Case,  see 
Appeal  and  Error,  I.  c. 

Provision  for  Removal  of  Case  to  Court  in 
Banc  Applicable  in  Favor  of,  see  Ap- 
peal and  Error,  1264. 

Appropriations  by,  see  Appropriations; 
Public  Money. 

Priority  of  Claim  of,  see  Assignments  for 
Creditors,  83. 

Acceptance  of  Dividend  from  Insolvent 
Estate  as  Release,  see  Assignments  for 
Creditors,  100. 

Boundaries  of,  see  Boundaries,  1-6;  III.  §§ 
1,  2. 

Rights  and  Liabilities  as  to  Canal,  see 
Canals. 

Effect  of  Land  Grants  by  Congress  to  Rail- 
road on  Right  of  State  to  Regulate,  see 
Carriers,  1014. 

Claims  against,  see  Claims,  2. 

Clerk  of  State  Court,  see  Clerks,  II. 

Contract  with  Sectarian  Institution,  see 
Colleges,  2. 

Common  Law  of,  see  Common  Law. 

Application  of  Federal  Constitution  to,  see 
Constitutional  Law,  I.  a,  3,  6. 

Functions  and  Powers  of,  see  Constitutional 
Law,  I.  g. 

Power  of,  to  Engage  in  Business,  see 
Constitutional  Law.  II.  c,    2. 

Regulating  Hours  of  Labor  on  Contract 
with,  see  Constitutional  Law,  1044. 

Avoidance  of  Obligation  of,  see  Constitu- 
tional Law,  1114. 

Implied  Contract  of,  see  Contracts,  21. 


STATE. 
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Employment  of  Agent  by,  to  Prosecute 
Claim,  see  Contracts,  480. 

Necessity  of  Letting  Contract  by  Bids,  see 
Contracts,  VII.  b. 

Jurisdiction  of  Suit  by  or  against,  see 
Courts,  III.  a. 

Included  in  Terms  of  Warranty,  see  Cove- 
nant, 12. 

Power  of,  to  Compel  Fishway  in  Dam,  see 
Dams,  10. 

Exercise  of  Power  of  Eminent  Domain  by, 
see  Eminent  Domain,  8.      ■• 

Right  of,  to  Compensation  for  Tide  Lands 
Taken,  see  Eminent  Domain,  285. 

Intervention  by,  in  Condemnation  Proceed- 
ings, see  Parties,  217. 

Estoppel  of,  see  Estoppel,  I.  b. 

Acceptance  of  Legacy  to,  see  Executors  and 
Administrators,  173. 

Power  to  Establish  or  Regulate  Ferry,  see 
Ferry. 

Right  of,  to  Operate  Ferry,  see  Ferry,  3. 

Power  as  to  Insurance  Company,  Generally, 
see   Insurance,   2-4. 

Power  to  Regulate  Foreign  Insurance  Com- 
pany, see  Insurance,  I.  b. 

Liability  for  Interest,  see  Interest,  66-69, 
94. 

Right  to  Engage  in  Internal  Improvement, 
see  Internal  Improvements. 

Running  of  Limitations  against,  see  Limi- 
tation of  Actions,  64. 

Mandamus  to  Officers  of,  see  Mandamus, 
I.  c. 

Seal  of,  see  Mandamus,  35,  36. 

As  Party  Defendant,  see  Parties,  132-134. 

Power  as  to  Sale  of  Patent  Rights,  see 
Patents,  19. 

Public  Funds  of,  see  Public  Moneys. 

Lands  of,  see  Public  Lands.  II. 

Removal  of  Action  to  Which  State  is  a 
Party,  see  Removal  of  Causes,   10. 

State  Institutions,  see  State  Institutions. 

State  University,  see  State  University. 

Power  of,  to  Tax  Federal  Agencies  and 
Instrumentalities,  see  Taxes,  I.  b. 

Tax  on  Property  of,  see  323,  331. 

Right  of,  in  Waters,  see  Waters,  I. 

Grant  of  Land  under  Water  by,  see  Waters, 
I.  c,  4,  d. 

Property  in  Shore  Lands,  see  Waters,  26. 

1.  The  rights  and  responsibilities  of  a 
state  under  an  ordinary  business  contract 
are,  with  few  exceptions,  the  same  as  those 
of  individuals.  Carr  v.  State  ex  rel.  Du 
Coetlosquet,  127  Ind.  204,  26  N.  E.  778. 

11:  370 

2.  The  state,  having  for  more  than 
twenty  years  suffered,  merely  by  acquies- 
cence, without  permission  or  agreement,  the 
use  of  a  strip  of  covered  surface  over  a 
canal  feeder,  for  purposes  of  passage,  owes 
the  duty  to  abstain  from  injuring,  either 
carelessly  or  intentionally,  aerson  so 
using  it,  but  not  the  duty  of  active  vigi- 
lance to  prevent  such  injury. — especially, 
where  the  traveler  is  perfectly  familiar 
with  the  condition  of  the  surface.  Dona- 
hue V.  State,  112  N.  Y.  142,  19  N.  E.  419, 

2:  576 


Power  to  sue. 

To  Enjoin  Escape  of  Natural  Gas,  see  In- 
junction, 193. 

To  Enjoin  Public  Officers,  see  Injunction, 
303. 

See  also  State  Institutions,  5. 

3.  The  state  has  a  right  to  maintain  a 
suit  in  its  courts,  both  in  its  sovereign  ca- 
pacity and  by  virtue  of  its  corporate  rights. 
State  v.  Ohio  Oil  Co.  150  Ind.  21,  49  N.  E. 
809,  47 :  627 
Liability  of  state  or  state  officer  to  suit. 
Liability   of    State   Institution,     see    State 

Institutions,  5-10. 
See  also  infra.  Editorial  Notes. 

4.  A  proceeding  to  compel  a  state  board 
of  supply  to  execute  a  contract  for  state 
supplies  which  has  received  its  approval  is 
not  within  the  rule  that  a  state  cannot  be 
sued  in  its  own  courts  without  its  express 
consent.  State  ex  rel.  Robert  Mitchell 
Furn.  Co.  v.  Toole,  26  Mont.  22,  66  Pac.  496, 

55:  644 

5.  The  rule  which  forbids  suit  against  of- 
ficers of  a  state,  because,  in  effect,  a  suit 
against  the  state,  seems  to  apply  only 
where  the  interest  of  the  state  is  through 
some  contract  or  some  property  right  of 
hers,  or  where  her  interest  is  in  a  suit  in 
her  own  name,  brought  or  threatened  by 
her  officers,  to  enforce  some  alleged  claim  of 
hers.  McWhorter  v.  Pensacola  &  A.  R.  Co. 
24  Fla.  417,  5  So.  129,  2:  504 

6.  Railroad  commissioners  being  author- 
ized by  statute  to  make  reasonable  rules 
and  regulations  for  all  railroads  in  the 
state  as  to  charges  for  transportation  of 
passengers  and  freights,  and  to  furnish  each 
company  with  a  schedule  of  charges  made 
for  its  observance,  and  having  fixed  certain 
rates  for  one  of  the  companies  which  it 
deems  not  reasonable  and  just,  said  com- 
pany filed  a  bill  against  the  commissioners 
to  enjoin  them  from  promulgating  said 
rates,  or  any  other  rates  substantially  the 
same.  Held,  that  this  is  not,  in  effect,  a 
suit  against  the  state;  but  the  statute  hav- 
ing prescribed  a  penalty  for  violation  of  the 
rates  fixed,  and  authorized  the  commission- 
ers to  institute  action  in  the  name  of  the 
state  to  recover  the  penalty,  in  so  far  as 
the  bill  seeks  to  enjoin  them  from  doing 
this,  it  is  in  effect  a  suit  against  the  state. 

Id. 

7.  After  the  auditor  of  state  has  ap- 
peared and  been  made  a  party  to  a  suit, 
and  pleaded  to  the  complaint,  he  cannot 
avoid  the  judgment  on  the  ground  that  he 
represents  the  state,  and  that  the  state  can- 
not be  sued.  Stoner  v.  Rice,  121  Ind.  51, 
22  N.  E.  968,  6:  387 

Editorial  Notes. 

Relation  of,  to  general  government,  as  to 
commerce  and  navigable 
waters;  admission  of.  12: 
673.* 

Authority  of,  to  establish  and  regulate  the 
right  of  suffrage.    1:  112.' 

Power  to  restrict  and  regulate  sale  or  en- 
joyment of  patent  rights 
29:  786. 
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Dominion  and  sovereignty    of    new    states. 

12:  674.* 
Priority  in  respect  to  payment  from  assets 

of  debtor.     29:  243. 
Municipal  assessment  of  property  of.     23: 

807. 
What     claims     constitute     valid     demands 

against.     42:  33. 
State  indebtedness.     11:  370.* 
Immunity  from  suits.     8:  399;*  11:  370.* 
Enforcement  of  obligations  incurred  by.   13: 

170.* 
Law  authorizing   suit   against.      11:370.* 
Judicial  notice  of  civil  divisions  of.     4:  37.* 
Liability   of,   for  negligence  of  servants  or 

agents.     8:  399.* 


STATE  AGRICULTURAL  STATION. 

Taxing  County  for,  see  Counties,  68. 


♦  *» 


STATE  AUDITOR. 

See   Auditors. 


-<>■•-*- 


STATE  BAR  ASSOCIATION. 

Disqualification   of   Judge    by    Membership 
in,  see  Judges,  41. 


STATE  CAPITAL. 


See  Capital. 


STATE  COURTS. 

Error     from,    to     United     States     Supreme 

Court,  see  Appeal  and  Error,  II.  a,  2. 
Jurisdiction  of,  see  Appeal  and  Error,  II.  c; 

Courts,   II.;    IV. 
Following    Federal    Decisions,    see    Courts, 

V.  d. 
Federal  Courts  Following  Decisions  of,  see 

Courts,  V.  f. 


STATED  ACCOUNTS. 
See  Accounts. 

♦-•-♦ 

STATE  DEPOSITORY. 

I>t)nd  bv.  see  Bonds,  II.  d. 


STATE  EXPOSITION. 

Use  of  County  Funds,  for,  see  Counties,  71- 
73. 


STATE  INSTITUTIONS. 

Lien  on,  see  Mechanics'  Liens,  66. 
Maintenance  of,  see  Public  Moneys,  23,  24, 
Donation  by  County  for,  see  Public  Moncj's, 

39,  46. 
Tax  on,  see  Taxes,  331. 
See  also  Agricultural  Societies. 

1.  A  public  corporation  vested  with  pow- 
ers by  the  state  to  be  exercised  for  the 
public  cannot  transfer  to  another  the  exer- 
cise of  such  powers,  and  make  a  lease  of  its 
property  necessary  to  enable  it  to  execute 
its  functions,  without  legislative  consent. 
Smith  v.  Cornelius,  41  W.  Va.  59,  23  S.  E. 
699,  30:  747 

2.  Directors  as  such  cannot  sustain  a  suit 
to  contest  a  lease  made  by  a  public  corpo- 
ration, on  the  ground  that  it  is  ultra  vires. 

Id. 

3.  A  lease  by  a  public  corporation  hold- 
ing in  trust  medicinal  baths  belonging  to 
the  state,  by  which  a  private  person  is  for 
the  term  of  ninety-nine  years  given  ex- 
clusive possession  and  control  in  place  of 
the  trustees,  is  ultra  vires.  Id. 
Location  of. 

Review     of     Legislative     Location    of,     see 

Courts,  125. 
Injunction  as  to,  see  Injunction,  313,  339. 
Compelling  Location  of,  see  Mandamus,  39. 
Tax  to  Secure,  see  Taxes,  28. 

4.  An  insane  asylum  maintained  by  the 
state  is  a  public  institution  of  the  state, 
within  the  meaning  of  Or.  Const,  art.  14^ 
§  3,  locating  such  institutions  at  the  seat 
of  government.  State  ex  rel.  McCain  v. 
Metschan,  32  Or.  372,  46  Pac.  791,  41:  692 
Liability  of;  suits  against. 

Action  Against,  to  Fix  Amount    of    Claim 

against,  see  Action  or  Suit,  12. 
See   also   infra.  Editorial   Notes. 

5.  General  statutory  authority  to  corpo- 
rations to  sue  and  be  sued  does  not  apply 
to  a  public  corporation  under  control  of  the 
state,  such  as  a  state's  prison.  Moodv  v. 
State's  Prison,   128  N.  C.  12,  38  S.  E.  'l31, 

53:  85o 

6.  No  liability  exists  on  the  part  of  the 
state  for  injuries  caused  to  a  prison  guard 
by  a  defective  ladder  which  he  was  com- 
pelled to  use  by  the  officers  in  charge  of  the 
state's  prison,  which  is  a  mere  agent  of  the 
state  in  the  administration  of  its  govern- 
ment. Id. 

7.  A  prison  association  is  not  a  public 
corporation  exempt  from  liability  for  its 
torts,  where  it  is  not  controlled  by  the 
state,  but  makes  and  enforces  its  own  by- 
laws and  regulations  for  the  management 
of  its  affairs,  is  invested  with  all  the  rights 
and  privileges  and  subject  to  all  the  re- 
sponsibilities of  corporations,  and  receives 
a  reasonable  compensation  for  its  services, 
although  its  objects  are  of  a  benevolent 
character  and  it  is  required  to  make  an 
annual  report  of  its  work  to  the  general 
assemblv.  Trevett  v.  Prison  Asso.  of  Vir- 
ginia, 98   Va.   .332,  .36  S.   E.  373.  50:  564 

8.  The  Eastern  State  Hospital  of  Vir- 
ginia,  which   was   created    and    exists    for 
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purely  governmental  purposes,  and  is  under 
the  exclusive  ownership  and  control  of  the 
state,  and  supported  by  the  state,  having 
no  stockholders  and  no  members  except 
directors,  who  are  without  any  interest  in 
it  or  its  affairs,  but  are  appointed  by  the 
governor  and '  are  in  fact  public  rather  than 
corporate  officials,  liable  to  fines  for  any 
failure  to  perform  their  duties, — is  not 
liable  for  injury  to  an  inmate  occasioned  by 
the  negligence  or  misconduct  of  the  persons 
in  charge  of  the  hospital.  Maia  v.  Eastern 
State  Hospital,  97  Va.  507,  34  S>E.  617, 

47:  577 

9.  An  agricultural  and  mechanical  col- 
lege, which  is  strictly  a  public  or  quasi  cor- 
poration, created  and  existing  under  and  by 
virtue  of  a  statute,  cannot  be  sued  in  the 
absence  of  express  statutory  authority 
therefor.  Oklahoma  Agri.  &  M.  College  v. 
Willis,  6  Okla.  593,  52  Pae.  921,         40:  677' 

10.  A  Board  of  Managers  of  the  World's 
Columbian  Exposition  which  is  created  by 
statute  and  the  members  of  which  are  ap- 
pointed by  the  governor  as  stn  agency  of 
the  state,  although  it  is  not  expressly 
named  as  a  corporation,  but  is  expressly 
given  power  to  make  contracts  and  furnish 
with  certain  funds,  while  the  state  ex- 
pressly declares  that  it  will  not  be  re- 
sponsible for  any  indebtedness  of  the  board, 
is  at  least  a  quasi  corporation,  and  may 
be  sued  for  breach  of  contract  without  the 
consent  of  the  state.  Gross  v.  Kentucky 
Bd.  of  Managers  of  World's  Columbian  Exp. 
105  Ky.  840,  49  S.  W.  458,  43:  703 

Editorial  Notes. 

Nature  of  incorporated  institutions  belong- 
ing to  the  state.     29:  378. 
In  general.     29:  378. 
Banks.     29:  378. 

Educational    institutions.      29:  380. 

Other  state    institutions.      29:  383. 

Liabilities    of    such    institutions.     29: 

383. 
Directors,    trustees,    and    officers.     29: 
384. 
In  general.     29:  384. 
Personal  liability.     29:  385. 


STATE  LANDS. 
See  Public  Lands,  II. 


STATEMENT. 


Of   ^Mechanic's   Lien,   see   Mechanics'   Liens, 

VIII. 
On  Motion  for  New  Trial,  see  New  Trial, 

V.  b. 


STATE  MILITIA. 


Germaneness  of  Provision  in  Appropriation 

Bill  for,  see  Statutes,  278. 
See  also  Militia. 


STATE  PRISON. 


Majority  Necessary  to   Pass    Appropriation 
for,  see  Appropriations,  10,  17. 


See  Prison. 

♦>» 

STATE'S  ATTORNEY. 

See  District  and  Prosecuting  Attorneys. 


STATE  TREASURER. 

Duty    of,    as    to   Appropriations,     see     Ap 

propriations,  28. 
Bond  of,  see  Bonds,  48,  83. 
Deposit  bv,   Generally,   see   Public  Moneys, 

3,  4,  6,  8,  9. 
Excessive   Deposit   in  State  Depository  by, 

see  Bonds,   89. 
Deposit    by    Insurance    Company   with,    see 

Insurance,  85. 
Liability   for  Interest,  see  Interest,  GO,  61. 
Rights  of,  as  to  Public  Money,  see  Public 

Moneys. 
Amendment  of  Statute  as  to,  see  Statutes, 

605. 


STATE  UNIVERSITIES. 

Use  of  Library  of,  see  Colleges,  6. 

Lien  on,  see  Mechanics'  Liens,  66. 

Compelling  Location  of,  see  Mandamus,  39. 

Maintenance  of,  see  Public  Moneys,  23,  24. 

Use  of  Public  Funds  for,  see  Public  Moneys, 
62. 

Quo  Warranto  to  Regents,  see  Quo  War- 
ranto, 13,  14. 

Partial  Invalidity  of  Statute  for  Scholar- 
ship Fund,  see  Statutes,  92. 

Tax  on,  see  Taxes,  331. 

See  also  State  Institutions,  9. 

1.  The  board  of  regents  of  Kansas  State 
University  is  such  a  corporation  as  is  sub- 
ject to  the  control  of  the  court  in  an  action 
in  the  nature  of  quo  warranto.  State  ex 
rel.  Little  v.  Regents  of  University,  55  Kan. 
389,  40  Pac.  656.  29:  378 

2.  Regents  of  the  University  of  Cali- 
fornia, who  constitute  a  corporation  and 
were  expressly  declared  by  statute  not  to 
be  deemed  public  officers,  cannot  be  held 
individually  liable  for  damages  on  account 
of  negligence  respecting  poles  and  wires  of 
a  telegraph  and  telephone  line  maintained 
by  the  corporation.  Lundy  v.  Delmas,  104 
Cal.  655,  38  So.  445,  26:  651 

3.  Clauses  in  a  Constitution  providing  for 
a  board  of  regents  to  be  elected  by  the 
people,  and  to  have  general  supervision  of 
the  state  university  and  the  control  of  all 
expenditures  from  the    university    interest 


2698 


STATION— STATUTES. 


fund,  will  exclude  the  legislature  from 
power  to  designate  where  departments  of 
the  university  shall  be  located.  Sterling  v. 
Regents  of  the  University  of  Michigan,  110 
Mich.  369.  68  N.  W.  253,  34:  150 

4.  The  University  of  California,  created 
by  the  act  of  1868,  and  continued  and  de- 
clared to  be  a  public  trust  by  the  state 
Constitution  of  1879,  is  an  entity  capable  of 
taking  by  bequest,  although  the  regents  are 
by  law  made  the  governing  body  under  a 
separate  incorporation,  and  the  organic  act, 
providing  in  terms  that  grants  and  gifts 
may  be  made  to  the  regents  of  the  state, 
does  not  in  terms  provide  that  they  may  be 
made  to  the  university.  Re  Royer's  Estate, 
123  Cal.  614,  56  Pac.  461,  44:361 

Editorial  Notes. 

As  quasi  corporations.     29:  381. 


See  Depot. 


STATION. 


^•» 


STATION  AGENT. 


Authority     to     Employ      Watchman,      see 
Master  and  Servant,  6. 


STATUE. 

Injunction  against  Erection  of.  see  Injunc- 
tion, 62.  65-67. 

Making,  as  Invasion  of  Privacy,  see 
Privacy,  5. 


STATUS. 

Conflict    of   Laws    as    to,    see     Conflict    of 

Laws,  I.  c. 
Presumption  as  to,  see  Evidence,  I.  e,  1. 


STATUTE  OF  FRAUDS. 

Conflict    of    Laws    as    to,     see     Conflict     of 

Laws,  331-335;   III.  §  8. 
In  General,  see  Contracts.  I.  e;  VIII.  §§  14- 

20. 
Necessity  of  Pleading,  see  Pleading,  498. 
Mode  of  Raising  Defense  of,  see   Pleading, 

535,  536. 
Specific  Enforcement  of  Oral  Contract,  see 

Specific  Performance.  I.  b;  III.  §  2. 
As  to  Parol  Trust,  see  Trusts,  I.  e. 


STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 


STATUTE  OF  USES. 

See  Uses. 


STATUTES. 

I.  Enactment;   Validity. 

a.  Enactment. 

b.  Time  of  Passage  and  Taking  Ef- 

fect. 

c.  Validity;   In  General. 

1.  In  General. 

2.  Invalid  in  Part. 

o.  General  Principles. 
b.  Particular  Statutes. 

d.  Ju4icial  Examination;  Legislative 
■  Journals. 

e.  Entitling;   Expression  of  Subject. 

1.  General    Rules. 

2.  Instances. 

3.  Amendments;   Revision;  Cod- 

ification. 

f.  Plurality  of  Subjects. 

g.  Local   or   Special  Legislation. 

1.  General  Principles. 

2.  Instances. 

n.  Construction;  Operation;  Effect. 

a.  In  General;   Use  of  Words. 

b.  Strict  or  Liberal  Construction. 

c.  Adopted  or  Re-enacted  Statutes. 

d.  Prospective  or   Retrospective   Op- 

eration. 

III.  Repeal;     Amendment;     Revision,     Re- 

enactment. 

IV.  Editorial  Notes. 

For  Appropriation  Acts,  see  Appropriations.. 

Overriding    Court    Rules    as    to    Admission 
of  Attorney,  see  Attorneys,  2. 

Extra-territorial    Application    of,    see    Con- 
flict of  Laws,  165. 

Provision   of   Constitution   Superior  to,   see 
Constitutional   Law,   34. 

Incorporating  Statute  as  to  Rate  of  Wages 
in  Contract,  see  Contracts,  365. 

Illegality  of  Contract   Under  Express   Pro- 
visions of,  see  Contracts,  III.  b. 

Bid  for  Printing  of,  see  Contracts,  862. 

Effect  of  State  Laws   on   Federal  Jurisdic- 
tion, see  Courts,  354-368. 

Review  of,  by  Courts,  see  Courts,  I.  c,  2;  V. 
c. 

Apportionment  Acts,  see  Election  Districts. 

Exclusiveness    of    Statutory    Remedy,    see 
Election  of  Remedies,  8-14. 

Judicial  Notice  of,  see  Evidence,  I.  a. 

Presumption  as  to,  see  Evidence,  II.  a. 

Admissibility  of,  in  Evidence,  see  Evidence, 
IV.  b. 

Injunction  against  Enforcement  of,  see  In- 
junction, 348,  349. 

Right  of  Action  for  Breach  of,  see  Parties, 
3. 

Charter    of    Corporation,    see   Corporations, 
III. 

Force  and  Effect  of  Municipal  Charter,  see 
Municipal  Corporations.  I.  d. 

Who  may  Invoke  Benefit  of,  see  Parties,  80, 
91,  92.  101. 


STATUTES,  I.  a. 
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Necessity  and  Sufficiency  of   Pleading,  see 

Pleading,  I.  j. 
On  Admission  of  Territory,  see  Territories. 


I.  Enactment ;   Validity. 
a.  Enactment. 

Legislative  Journals  as  Evidence,  see  infra, 
120-141. 

Necessity  of  Approval  at  General  Election 
of  Statute  Creating  Savings' Bank,  see 
Banks,  349. 

Referring  to  People  for  Approval,  see  Con- 
stitutional Law,  I.  d,  2. 

Exclusive  Privilege  in  Publication,  see  Con- 
stitutional Law,  336. 

Validity  of  Contract  to  Procure,  see  Con- 
tracts, 481,  482. 

Review  of,  by  Court,  see  Courts,  103-105. 

Enactment  of  Ordinance,  see  Municipal  Cor- 
porations, XL  c,  2. 

See  also  infra,  377. 

For  Editorial  Notes,  see  infra,  TV.  §  2. 

1.  Constitutional  requirements  as  to  the 
style  of  acts  or  the  manner  of  their  pass- 
age are  mandatory,  and  not  directory. 
Union  Bank  v.  Oxford  Comrs.  119  N.  C. 
214,  25  S.  E.  966,  34:  487 

2.  The  constitutional  provisions  requiring 
three  several  readings,  the  printing  of  bills. 
and  an  aye  and  nay  vote  on  final  passage 
of  any  bill,  are  mandatorv.  Cohn  v.  Kines- 
ley,  5  Idaho,  416,  49  Pac."985,  38:  74 

3.  Constitutional  requirements  as  to  a 
vote  on  the  "final  passage"  of  a  bill  apply 
to  amendments  concurred  in,  after  the  bill 
had  passed  both  houses,  by  the  house  in 
which  the  bill  was  originally  passed.  Nor- 
man V.  Kentucky  Bd.  of  Managers  of 
World's  Col.  Expo.  93  Ky.  537,  20  S.  W. 
901,  18:  556 

_  4.  A  failure  of  the  presiding  officers  to 
sign  a  bill  within  two  days  after  its  passage 
does  not  defeat  the  act  or  in  any  manner 
impair  its  validity,  if  it  be  thereafter  duly 
authenticated  and  approved  by  the  govern- 
or. Aikman  v.  Edwards,  55  Kan.  751,  42 
Pac.  366,  30:  149 

5.  The  existence  of  facts  which  would 
authorize  the  signatures  of  the  presiding  of- 
ficers of  the  two  houses  of  the  legislature  to 
a  statute  cannot  be  inquired  into  where  it 
is  authenticated  bv  their  signatures.  West- 
ern U.  Teleg.  Co."  v.  Taggart,  141  Ind.  281, 
40  N.  E.   1051,  60:  671 

6.  An  attestation  of  a  bill  as  required  by 
Ind.  Const,  art.  4,  §  25,  on  its  original  pas- 
sage, is  not  required  to  be  made  a  second 
time,  after  it  has  been  passed  over  the  ob- 
jections of  the  governor.  State  ex  rel.  Holt 
v.  Denny,  118  Ind.  449,  21  N.  E.  274,     4:  65 

7.  A  bill  in  which  the  enacting  clause  is 
not  inserted  by  the  legislature  is  Toid  under 
a  constitutional  provision  requiring  it  to 
contain  such  clause.  People  v.  Dettentha- 
ler,   118  Mich.  595.  77  N.  W.  450,       44:  164 

8.  The  clerk  of  one  branch  of  the  legis- 
lature has  no  power  to  amend  a  bill  whicli 
has  been   sent   over   from  the  other   house. 


so  as  to  add  an  enacting  clause,  without 
definite  action  by  the  legislative  branch  up- 
on the  matter.  Id. 

9.  Nonobservance  of  the  joint  rules  of  the 
general  assembly  will  not  make  a  statute 
invalid,  as  their  observance  is  a  matter  en- 
tirely subject  to  legislative  control  and  dis- 
cretion, not  subject  to  review  by  the  courts. 
St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  54  Ark. 
101,  15  S.     W.     18,  11:  452 

10.  Whether  proper  notice  has  been  given 
before  the  introduction  of  a  local  or  special 
bill  is  for  the  decision  of  the  legislature. 
Speer  v.  Athens,  85  Ga.  49,    11  S.  E.  802, 

9:402 

11.  A  bill  which  is  introduced  into  the 
legislature  within  the  time  designated  by 
the  Constitution  may  properly  become  a 
law,  although  the  constitutional  authority 
for  such  legislation  is  not  granted  imtil 
after  the  expiration  of  the  time  when  bills 
might  constitutionally  be  introduced  for 
passage  at  the  pending  session  of  the  legis- 
lature. Morrison  v.  Kent,  135  Mich.  38,  97 
N.  W.  45,  67 :  965 

12.  A  statute  whose  object  as  expressed 
in  the  title  is  to  incorporate  a  city,  which 
is  substituted  for  a  statute  whose  object 
as  expressed  in  the  title  is  to  organize  a 
new  township,  cannot  be  considered  a  new 
bill,  so  as  to  be  invalid,  under  Mich.  Const, 
art.  4,  §  28,  because  not  introduced  within 
the  first  fifty  days  of  the  session,  when  the 
lands  to  be  affected  in  both  the  bill  and  the 
substitute  are  shown  to  belong  in  the  same 
county,  and  the  body  of  the  original  bill 
does  not  appear  in  the  legislative  journals. 
People  ex  rel.  Hart  v.  McElroy,  72  Mich. 
446,  40  N.  W.  750,  2:  009 

13.  An  amendment  to  a  bill,  which  is  ger- 
mane to  it,  is  not  within  the  restriction  of 
Mich.  Const,  art.  4,  §  28.  as  to  the  introduc- 
tion of  bills  after  the  first  fifty  days  of  a 
session  of  the  legislature.  Davock  v.  Moore, 
105  Mich.  120,  63  N.  W.  424,  28:  783 

14.  The  provision  of  R.  I.  Const,  art.  4, 
§  17,  that  a  bill  for  the  creation  of  a  cor- 
poration, except  for  religious,  etc.,  purposes, 
shall  be  continued  until  another  election  of 
the  members  of  the  general  assembly,  with 
public  notice  of  the  pendency  thereof,  is 
mandatory,  and  must  be  substantially  com- 
plied with.  State  v.  Narraganset,  16  R.  I. 
424,  16  Atl.  901,  3:  295 
Reading. 

As  to  Reading  Ordinance,  see  Municipal  Cor- 
porations, 85. 

See  also  supra,  2;  infra,  18,  127.  128.  130, 
134. 

15.  The  legislative  practice  of  reading  a 
bill  twice  by  title  and  only  once  at  length, 
having  long  been  maintained  in  Michigan, 
must  be  regarded  by  the  courts  as  a  sub- 
stantial compliance  with  Mich.  Const,  art.  4, 
§  19,  which  provides  that  "every  bill  and 
joint  resolution  shall  be  read  three  times  in 
each  house  before  final  passage  thereof." 
People  ex  rel.  Hart  v.  McElroy,  72  Mich. 
446,  40  N.  W.  750,  2:609 

10.  Changing  the  number  of  the  section 
of  a  statute  to  be  amended  by  a  bill,  after 
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the  bill  has  been  twice  read,  will  not  re- 
quire the  readings  to  be  repeated,  where 
both  numbers  clearly  refer  to  the  same  sec- 
tion, and  the  number  as  first  stated  was 
taken  by  mistake  from  the  Revised  Stat- 
utes, instead  of  the  original  act,  and  the 
identity  of  the  bill,  which  set  out  in  full 
the  section  to  be  amended,  is  sufficiently 
established  throvigh  all  its  stages.  Illinois 
C.  R.  Co.  V.  People,  143  111.  434,  33  N.  E. 
173,  19: 119 

17.  A  code  of  laws  need  not  be  incorporat- 
ed into  a  statute  which  adopts  it,  so  that 
the  whole  code  must  be  read  as  a  part  of 
the  statute  adopting  it,  when  the  bill  is 
read  three  times  on  three  separate  days,  as 
provided  by  Ga.  Const,  art.  3,  §  7,  II  7.  Cen- 
tral of  Ca.  R.  Co.  V.  State,  104  Ca.  831,  31 
S.  E.  531,  42:  518 
Yea  and  nay  vote. 

Entrj'  on  Legislative  Journal,  see  infra,  127- 

130,  133. 
See  also  supra,  2,  3. 

18.  Neither  house  of  the  legislature  can 
suspend  the  provision  of  the  Constitution 
which  requires  three  readings  on  separate 
days  in  each  house  except  in  case  of  ur- 
gency, and  then  there  must  be  a  yea  and 
nay  vote  by  two  thirds  of  the  house  voting 
with  reference  to  only  one  bill  then  before 
the  house.  Cohn  v.  Kingsley,  5  Idaho,  416, 
49  Pac.  985,  38:  74 
Majority  required. 

For  Passage  of  Appropriation  Act,  see  Ap- 
propriations, 15-20. 

For  Passage  of  Ordinance,  see  Municipal 
Corporations,  85. 

See  also  supra,  18. 

19.  A  two-thirds  vote  of  the  members  of 
each  house  of  the  legislature  is  not  required 
on  the  passage  of  an  act  to  abolish  a  judi- 
cial district  under  Kan.  Const,  art.  3,  §  14, 
requiring  such  a  vote  to  increase  the  num- 
ber of  judicial  districts.  Aikman  v.  Ed- 
wards, 55  Kan.  751,  42  Pac.  360,  30:  149 
Governor's  approval. 

To  Appropriation  Act,  see  Appropriations, 
21-23. 

Mayor's  Approval  of  Ordinance,  see  Munici- 
pal Corporations,  91-97. 

Time  for  Presenting  Bill  to  Governor,  see 
Time,  5. 

See   also   infra,   31,   33,   43-. 

For  Editorial  Notes,  see  infra,  IV.  §  2. 

20.  The  necessity  of  the  governor's  ap- 
I)roval  of  a  bill,  or  of  its  passage  over  his 
veto,  is  not  obviated  by  the  fact  that  the 
bill  is  of  a  kind  which  requires,  under  the 
Constitution,  a  two-tiiirds  vote  of  the  legis- 
lature, while  only  a  three-fifths  vote  is 
needed  to  pass  a  bill  over  a  veto.  State  ex 
rel.  Main  v.  Crounse,  36  Neb.  835,  55  N.  W. 
246,  20:  265 

21.  A  bill  does  not  become  a  law,  although 
it  is  delivered  to  the  governor  and  never 
returned  by  him  to  the  legislature,  if  it 
is  immediately  withdrawn  by  the  member 
who  introduced  it,  with  knowledge  that  the 
governor  objected  to  it,  in  accordance  with  a 
custom  allowing  such  withdrawals,  and  un- 
der the   statement  that   leave  to  withdraw 


had  been  given  by  the  house,  under  a  Cdft- 
stitutional  provision  that  any  bill  shall  be 
a  law  if  not  returned  by  the  governor  with- 
in ten  davs.  McKenzie  v.  Moore,  92  Ky. 
216,  17  S.  W.  483,  14:  251 

22.  A  bill  can  be  constitutionally  present- 
ed to  the  governor  for  his  approval  after 
the  session  of  the  legislature  has  closed, 
and  may  become  a  law  if  then  signed  by 
him  within  six  days  thereafter,  under  Md. 
Const,  art.  3,  §  30,  and  art.  2,  §  17,  which 
require  the  presentation  of  bills  to  him  for 
such  purpose,  and  provide  that  a  bill  shall 
become  a  law  without  his  signature,  except 
after  the  adjournment  of  the  legislature,  if 
not  returned  within  six  days  (Sundays  ex- 
cepted) after  it  is  presented  to  him.  This 
is  in  accordance  with  the  practical  inter- 
pretation of  the  Constitution  for  many 
years.  Lankford  v.  Somerset  County,  73 
Md.  105,  20  Atl.  1017,  11:  491 

23.  The  signature  of  a  bill  by  the  govern- 
or after  the  adjournment  of  the  legislature, 
if  within  ten  days  after  its  passage,  al- 
though the  bill  was  passed  more  than  five 
days  before  adjournment,  is  valid  under 
Mich.  Const,  art.  4,  §  14,  providing  that  a 
bill  shall  become  a  law  if  not  returned  by 
the  governor  within  ten  days,  Sundays  ex- 
cepted, after  it  has  been  presented  to  him, 
and  that  within  five  days  after  adjournment 
he  may  sign  any  act  passed  during  the  last 
five  davs  of  the  session.  Detroit  v.  Chapin, 
108  Mich.  136,  66  N.  W.  587,  37:  391 

24.  A  bill  which  has  passed  both  houses 
of  the  general  assembly,  and  been  signed 
by  the  presiding  officers  thereof,  is  present- 
ed to  the  governor,' within  the  meaning  of 
the  Louisiana  Constitution,  when  the  clerk 
of  the  house  of  representatives  or  secretary 
of  the  senate  carries  the  same  to  the  execu- 
tive office,  and  offers  or  tenders  it  to 
the  governor  or  his  secretary.  State  ex  rel. 
State  Pharmaceutical  Asso.  v.  Michel,  52 
La.  Ann.  936,  27  So.  565,  49:  218 

25.  A  presentation  of  a  bill  to  the  gov- 
ernor for  his  signature,  within  the  mean- 
ing of  a  constitutional  provision  which  al- 
lows five  days  after  its  presentation  to  him 
for  his  action  thereon  in  the  way  of  a  veto, 
is  duly  made  when  the  bill  is  properly  ten- 
dered to  him,  notwithstanding  the  fact  that 
he  then  refuses  to  receive  it.  Id. 

26.  The  day  on  which  a  bill  is  presented 
to  the  governor  is  not  to  be  included  in  the 
computation  of  the  five  days  allowed  for  his 
action  thereon,  but  the  last  day  of  the 
period  is  to  be  computed.  Id. 

27.  Sunday  is  not  to  be  computed  as  one 
of  the  constitutional  five  days  allowed  to 
the  governor  in  which  to  return  a  bill,  with 
his  objections.  Id. 

28.  A  constitutional  provision  that  a  bill 
shall  become  a  law  luiless  returned  by  the 
governor  with  his  disapproval  within  five 
days  does  not  require  him  to  retain  the  bill 
for  that  time,  but  he  may  waive  the  pro- 
vision, and  return  it  before  the  expiration 
of   five  days,  with  the  notification  that  it 
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may   become   a   law   without   his   approval. 
Hunt  V.  State,  72  Ark.  241,  79  S.  W.  769, 

65:  71 
Extraordinary  session. 

29.  An  extraordinary  session  of  the  legis- 
lature called  by  the  governor  for  that  pur- 
pose is  a  session  within  the  meaning  of  a 
constitutional  provision  requiring  the  al- 
teration of  the  districts  from  which  mem- 
bers of  the  legislature  are  elected,  at  the 
"first  session  after  the  return  of  every 
enumeration."  People  ex  rel.  Carter  v. 
Rice,  135  N.  Y.  473,  31  N.  E.  921^      '   16:  836 

30.  A  constitutional  provision  that  an 
extra  session  of  the  legislature  shall  have 
no  power  to  act  upon  subjects  other  than 
those  specially  designated  in  the  proclama- 
tion by  which  the  session  is  called  is  man- 
datory; and  a  statute  passed  at  such  ses- 
sion, on  a  subject  not  thus  specially  desig- 
nated, is  not  valid.  Wells  v.  Missouri  P. 
R.  Co.  110  Mo.  286,  19  S.  W.  530,       15:  847 

31.  The  subsequent  approval  by  the  gov- 
ernor of  a  statute  passed  at  an  extra  ses- 
sion of  the  legislature  is  not  a  valid  substi- 
tute for  his  designation  of  the  subject  in 
his  proclamation  calling  the  session,  which 
is  required  iTy  the  Constitution  in  order  to 
make  such  legislation  valid  at  that  session. 

Id. 
Revenue  bills.  , 

For  Editorial  Notes,  see  infra,  IV.  §  2. 

32.  A  constitutional  provision  that  acts 
for  raising  revenue  must  have  their  origin 
in  the  lower  branch  of  the  legislature  does 
not  apply  to  a  law  providing  for  the  exac- 
tion of  certain  fees  from  parties  to  legal 
proceedings,  although  these  are  turned  into 
the  treasury  and  the  officers  paid  by  salary. 
Northern  Counties  Invest.  Trust  v.  Sears, 
30  Or.  388,  41  Pac.  931,  35:  188 
Concurrent  resolution. 

For  Adoption  of  Constitution,  see  Constitu- 
tional Law,  1. 

33.  A  mere  concurrent  resolution  of  the 
legislature  to  which  the  executive  approval 
is  not  affixed  as  in  case  of  a  statute,  al- 
though it  is  passed  upon  the  governor's 
recommendation  to  ratify  his  appointment 
of  an  agent  for  the  state,  and  expressly 
directs  him  to  allow  a  certain  compensation, 
is  not  an  "express  authority  of  law"  which 
can  authorize  a  contract  which  will  be  the 
basis  for  a  claim  against  the  state,  under 
Cal.  Const,  art.  4,  §  .T2,  requiring  "express 
authority  of  law"  therefor,  and  §  15  of  the 
same  article,  providing  that  "no  law  shall 
be  passed  except  by  bill."  Mullan  v.  State, 
114  Cal.  578,  46  Pac.  670,  34:  262 

b.  Time  of  Passage  and  Taking  Effect. 

Computation  of  Time  for  Taking  Effect,  see 

Time,  19. 
For  Editorial  Notes,  see  infra,  IV.  §  2. 

34.  A  statute  speaks  from  the  moment  it 
takes  efTect.  Gilbert  v.  Ackerman,  1.59  N. 
Y.   118.  53  N.  E.  753,  45: 118 

35.  The  Now  York  act  of  .Ixine  10,  1885. 
taxing  certain  property  given  by  will 
"after  the  passage  of  this  act,"  is  not  an 


exception  to  the  general  provision  of  the 
New  York  Revised  Statutes  declaring  that 
"every  law,  unless  a  different  time  shall  be 
prescribed  therein,  shall  begin  to  take  efTect 
only  on  the  twentieth  day  after  its  final 
passage  as  certified  bv  the  secretary  of 
state."  Re  Howe's  Estate,  112  N.  Y.  100,  19 
N.  E.  513,  2:  825 

36.  The  purpose  of  Fla.  Const,  art.  3,  § 
18,  that  a  statute  shall  not  take  eflTect  until 
sixty  days  from  the  final  adjournment  of 
the  legislature  at  which  it  may  be  enacted 
unless  otherwise  specially  provided  in  the 
act,  was  to  enable  the  people  to  become 
acquainted  with  the  provisions  of  the  legis- 
lation, and  not  to  require  them  to  govern 
their  actions  by  the  same  before  it  has  be- 
come inoperative.  Sammis  v.  Bennett,  32 
Fla.  458,  14  So.  90,  22:  48 

37.  The  three  months  after  the  adjourn- 
ment of  the  legislature  on  April  8,  which 
must  expire  before  a  statute  would  take 
effect  under  Neb.  Const,  art.  3,  §  24,  ex- 
pires so  that  the  act  will  take  efTect  on 
July  9.  McGinn  v.  State,  48  Neb.  427,  65 
N.  W.  46,  30:  450 

38.  Publication  of  an  act  of  the  legis- 
lature prior  to  its  taking  effect  being  for 
the  purpose  of  enabling  persons  affected  to 
shape  their  course  accordingly,  a  provision 
in  an  act  that  it  shall  take  effect  from  and 
after  publication  thereof  must  be  interpret- 
ed as  excluding  the  day  of  publication. 
O'C-onnor  v.  Fond  du  Lac,  109  Wis.  253,  85 
N.  W.  327,  53:  831 

39.  Ninety  full  days  must  expire  after 
the  adjournment  of  the  legislature  before 
the  taking  effect  of  an  act  passed  by  it  un- 
less an  emergency  clause  is  added,  under 
Tex.  Const.  1876,  art.  3,  §  39,  providing  that 
no  law  shall  take  effect  or  go  into  force 
"until  ninety  days  after  the  adjoiu-nment 
of  the  session  at  which  it  is  enacted." 
Halbert  v.  San  Saba  Springs  L.  &  L.  S. 
Asso.  89  Tex.  230,  34  S.  W.  639,       49:  193 

40.  The  "passage  of  an  act,  ninety  days 
after  which  it  shall  take  effect  under  a  pro- 
vision of  the  Constitution  unless  two  thirds 
of  the  members  of  each  house  otherwise 
direct,  is  the  passage  by  the  two  houses, 
and  not  the  time  of  its  approval  by  the 
governor.  State  v.  Mounts,  36  W.  Va.  179, 
14  S.  E.  407,  15:  243 

41.  The  Oregon  Constitution  has  vested 
in  the  legislature  the  power  to  declare  in 
the  body  or  preamble  of  an  act  the  emer- 
gencies by  which  it  may  be  put  in  force  in 
less  than  ninety  days  after  the  adjourn- 
ment of  the  session;  and  when  the 
emergency  is  specified  in  the  act,  the  same 
is  conclusive  upon  the  courts,  and  is  not 
re\newable.  Biggs  v.  McBride,  17  Or.  640, 
21  Pac.  878,  5:  115 

42.  A  statute  which  contains  an  emer- 
gency clause  stating  that  it  "shall  take  ef- 
fect and  bo  in  force  from  and  after  its  ap- 
proval by  the  governor,"  or  "from  and  after 
its  passage,"  takes  effect  when  the  law- 
making power  has  done  every  act  or  thing 
necessary  under  the  Constitution  to  its 
complete    enactment    as    a    law.  Id. 
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43.  An  act  which  passes  both  houses  of 
the  legislature,  and  which  contains  an 
emergency  clause  folowed  by  the  words  "the 
same  shall  take  effect  and  be  in  force  from 
and  after  its  approval  by  the  governor,'' 
I.fit  which  the  governor  never  approves,  but 
vetoes,  and  the  same  is  then  duly  passed 
by  both  houses  by  the  necessary  majori- 
ties,— notwithstanding  the  veto,  takes  ef- 
fect and  is  in  force  from  and  after  its 
passage.  Id. 

44.  Where  a  city  charter  contains  a  pro- 
vision declaring  that  it  shall  go  into  effect 
immediately  upon  its  passage,  an  amend- 
ment, made  in  terms  part  of  the  original 
act,  may,  under  the  same  provision,  take 
effect  immediately  upon  its  passage.  And- 
erson V.  O'Donnell,  29  S.  C.  355,  7  S.  E.  523, 

1 :  632 

45.  The  Pennsylvania  act  of  May  24, 
1887,  dividing  cities  into  classes,  cannot  go 
into  effect  (even  if  valid)  and  become 
operative  till  the  terms  of  all  the  members 
of  a  council  in  office  at  the  time  of  the  ap- 
proval of  the  act  have  fully  expired. 
Avars's  Appeal.  122  Pa.  266,  16  Atl.  356, 

2:577 

c.  Validity;   In  General. 
1.  In  General. 

Time  to  Object  as  to,  see  Appeal  and  Error, 
591,  605. 

Sufficiency  of  Appropriation  Act,  see  Ap- 
propriations,   7-11. 

As  to  Constitutionality  of,  in  General,  see 
Constitutional   Law. 

Validity  of  Stipulation  Inserted  in  Con- 
tract Pursuant  to  Requirements  of  Un- 
constitutional Statute,  see  Contracts, 
378. 

Rules  of  Decision  in  Determining,  see 
Courts,  V.  c. 

Presumption  and  Burden  of  Proof  as  to, 
see   Evidence.  194-199,  620-622. 

Review  of.  on  Habeas  Corpus,  see  Habeas 
Corpus,  20,  21. 

As  to  Inspection  of  Coal  Mines,  see  Mines, 
36. 

Validity  of  Ordinance,  see  Municipal  Corpo- 
rations, IT.  c,  5. 

Validity  of  Tax  Law,  see  Taxes.  21. 

Question  for  Court  as  to,  see  Trial.  109,  110. 

Instruction  as  to,  see  Trial.  684. 

See  also  supra,  7,  9;  infra,  558,  618. 

For  Editorial  Notes,  see  infra,  IV.  §  5. 

46.  Courts  must  uphold  a  statute  unless  it 
is  so  plainly  and  palpably  in  conflict  with 
the  Constitution  as  to  leave  no  doubt  or 
Iiesitation  in  the  judicial  mind  as  to  its 
invaliditv.  Burlington.  C.  R.  &  N.  R.  Co.  v. 
Dev,  82  Iowa,  312.  48  N.  W.  98,  12:  436 
Oonvor  v.  Knowles,  17  Colo.  204,  .30  Pac. 
1041,  17:  135 

47.  Courts  are  not  justified  in  disturbing 
legislation  on  constitutional  grounds,  ex- 
cept wlioro  the  infraction  is  clear,  palpable, 
and  plainly  inconsistent.  Richman  v. 
Muscatine  Count v,  77  Iowa,  513.  42  N.  W. 
122,  "  4:  445 

48.  A  statute  should  not  be  declared  un- 


constitutional unless  very  clearly  so.  and 
every  reasonable  intendment  should  be 
made  to  sustain  it.  State  ex  rel.  Wood  v. 
Simmons  Hardware  Co.  109  Mo.  118,  18  S. 
W.  1125.  15:  67G 

DeWalt  v.  Bartley,  146  Pa.  529,  24  Atl.  185, 

15:  771 
Wells  V.  Missouri  P.  R.  Co.  110  Mo.  286,  19 
S.  W.  530,  15:  847 

49.  An  act  cannot  be  declared  void  be- 
cause its  general  operation  is  unjust  and 
unfair  to  individuals,  unless  it  trenches 
upon  some  provision  of  the  Constitution. 
Block  v.  Schwartz,  27  Utah,  387,  76  Pac. 
22,  65:  308 

50.  A  statute  giving  mortgages  to  build- 
ing and  loan  associations  priority  over  all 
liens  filed  subsequently  to  the  date  of  their 
record  cannot  be  declared  void  on  the 
ground  that  it  is  contrary  to  public  policy. 
Julien  V.  Model  Building,  L.  &  I.  Asso.  116 
Wis.  79,  92  N.  W.  561,  61:  668 

51.  A  statute  inhibited  by  the  general 
scope  and  purpose  of  the  fundamental  law 
is  invalid,  although  it  may  not  contravene 
any  express  provision  of  the  Constitution. 
State  ex  rel.  Smyth  v.  Moores,  55  Neb.  480, 
76  N.  W.  175,  •  41:  624 

52.  A  recital  in  the  preamble  of  desira- 
ble and  meritorious  objects  to  be  accom- 
plished by  the  passage  of  a  statute  cannot 
cure  inherent  defects  \n  the  act,  nor  render 
it  valid  if  in  conflict  with  the  organic  law. 
Gemmer  v.  State  ex  rel.  Stephens,  163  Ind. 
150,  71  N.  E.  478,  66:82 
Who  may  question  validity. 

See  also  Action  or  Suit,  57-03;  Insurance, 
37;  Mandamus,  208-210;  Parties,  11- 
12:    Physicians  and  Surgeons,  9. 

53.  Objections  to  the  constitutional  va- 
lidity of  statutes  can  be  made  only  by 
those  to  whom  the  enactment  applies,  and 
against  whom  attempts  to  enforce  it  are 
made.  State  v.  Smiley,  65  Kan.  240,  69  Pac. 
199,  67:  903 

54.  A  railroad  company  attempting  to 
exerci.se  its  statutory  right  of  eminent  do- 
main cannot  insist  on  the  unconstitution- 
ality of  a  provision  in  the  law  requiring  it 
to  pay  attornevs'  fees.  Gano  v.  Minne- 
apolis &  St.  L.  R.  Co.  114  Iowa,  713,  87  N. 
W.  714,  55:  263 

55.  One  who  is  charged  with  assault  upon 
an  oflficer  who  attempted  without  a  warrant 
to  search  him  for  concealed  weapons  can- 
not question  the  constitutionality  of  a 
statute  authorizing  such  search,  since  the 
oflficer  was  justified  in  assuming  that  the 
law  was  valid,  and  in  acting  upon  that  as- 
sumption. Keadv  v.  People,  32  Colo.  57, 
74  Pac.  892.  "  66:  353 
Ambiguity  or  uncertainty. 

As  to  Offense  and  Penalty  for  Charging  Ex- 
cessive Rates,  see  Carriers,  1090,   lOOO. 

As  to  Mixture  of  Articles  of  Food,  sec 
Food,  1. 

56.  A  statute  classifying  cities  according 
to  the  enumeration  of  persons  between  the 
ages  of  six  and  twonty-ono  years. is  not  so 
uncertain  as  to  be  inoajtablo  of  enforcement, 
where  such  enumeration  is  provided  for  by 
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law.     State  ex  rel.  Terre  Haute  v.  Kolsem, 
130  Ind.  434,  29  N.  E.  595,  14:  566 

57.  A  statute  prohibiting  baseball  on 
Sunday  where  any  fee  is  charged  is  not 
void  for  uncertainty  and  ambiguity  because 
it  does  not  describe  what  is  meant  by  "fee" 
or  by  whom  it  is  to  be  paid.  State  v. 
Hogriever,  152  Ind.  652,  53  N.  E.  921, 

45:  504 

58.  A  statute  imposing  the  burden  of  re- 
moving ice  and  snow  from  the  sidewalks 
upon  the  occupants  of  improved  property 
abutting  thereon,  without  anything  to 
designate  the  person  responsible  in  case  of 
apartment  houses,  is  void  for  uncertainty. 
McGuire  v.  District  of  Columbia,  24  D.  C. 
App.  22,  65:  430 

59.  A  provision  that  sand,  sawdust,  "or 
other  substance,"  must  be  used  on  icy 
sidewalks,  without  specifying  what  such 
substance  may  be,  renders  the  statute  void 
for  uncertainty.  Id. 

60.  The  ambiguity  or  uncertainty  in  the 
language  of  the  Missoiiri  anti-department 
store  act  of  May  16,  1899,  which  leaves  it  a 
matter  purely  of  guess  work  to  determine 
whether  the  license  fee  is  intended  to  be 
exacted  for  selling  the  articles  of  each  of  the 
seventy-three  classes  or  for  only  each  of  the 
twenty-eight  groups  therein  designated,  and 
also  fails  to  define  the  life  and  duration  of 
the  license  to  be  issued,  whether  it  is  for 
a  day,  month,  or  year,  for  the  life  of  the 
applicant,  or  for  the  duration  of  his  busi- 
ness at  a  fixed  place, — is  sufficient  to  ren- 
der the  statute  void.  State  ex  rel.  Wyatt 
V.  Ashbrook,  154  Mo.. 375,  55  S.  W.  627, 

48:  265 

61.  A  provision  that  a  court  shall  hold  its 
sessions  in  the  town  or  city  containing  4,000 
or  more  inhabitants  other  than  the  county 
seat  in  each  of  certain  specified  counties, 
sufficiently  designates  the  place  for  holding 
court  if  only  one  such  place  actually  exists 
in  each  countv  specified.  Woods  v.  McCay, 
144  Ind.  316,  43  N.  E.  269,  33:  97 

62.  The  amount  of  a  tax  on  oysters  is 
sufficiently  stated  within  the  meaning  of 
Va.  Const,  art.  10,  §  16,  by  a  provision  that 
it  shall  equal  the  amount  of  taxes  levied 
on  any  other  species  of  property.  Com.  v. 
Brown.  91  Va.  762,  21   S.  E.  357,      28:  110 

63.  The  object  of  an  oyster  tax  being  ex- 
pressly stated  "to  obtaine  revenue,"  it  com- 
plies with  the  constitutional  provision  that 
the  object  must  be  stated,  although  Va. 
Code,  chap.  97,  §  2135,  provides  that  the 
taxes  shall  be  paid  "into  the  public  treas- 
ury to  the  credit  of  the  oyster  fund,"  since 
this  oyster  fimd  is  merely  an  account,  and 
not  the  object  of  the  tax.  Id. 

2.  Invalid  in  Part. 

a.  General  Principles. 

Appropriation    Act,  see   Appropriations,  25. 
Partial   Invalidity   of   Ordinance,    see    Mu- 
nicipal Corporations,  111-115. 
See    also   infra.   117,   118. 
For  Editorial  Notes,  see  infra,  IV.  §  5. 

64.  The    invalidity   of   one    portion   of   a 


statute  does  not  render  the  whole  act  in- 
valid. State  ex  rel.  Scheffer  v.  Justus,  85 
Minn.  279,  88  N.  W.  759,  56:  757 

65.  Where  the  void  provisions  of  a  stat- 
ute are  separable  from  the  valid  ones,  the 
court  will  sustain  the  valid  ones  while  re- 
jecting the  others.  Lawton  v.  Steele,  119 
N.  Y.  226,  23  N.  E.  878,  7:  134 

66.  The  invalidity  of  one  section  of  a 
statute  will  not  invalidate  the  entire  act 
if  the  sections  are  independent.  State  v. 
Gerhardt,  145  Ind.  439,  44  N.  E.  469,   33:  313 

67.  The  invalidity  of  a  section  of  a  stat- 
ute which  is  separable  from  the  remainder 
of  the  act,  leaving  provisions  which  are  suf- 
ficient to  be  operative  and  accomplish  their 
purpose,  does  not  make  the  statute  alto- 
gether void.  State  ex  rel.  Crow  v.  Fire- 
men's Fund  Ins.  Co.  152  Mo.  1,  52  S.  W.  595, 

45:  363 

68.  A  constitutional  portion  of  a  section 
of  a  statute  may  stand,  while  an  unconsti- 
tutional portion  will  fall,  unless  the  two 
are  so  connected  or  dependent  on  each  other 
in  subject-matter,  meaning,  or  purpose 
that  the  good  cannot  remain  without  the 
bad.  Fayette  County  v.  People's  &  D. 
Bank,  47  Ohio   St.  503,  25  N.  E.  697, 

10:  196 
Thomas  v.  Wabash,  St.  L.  &  P.  R.  Co.  40 
Fed.  126,  7:  145 

69.  If  the  good  and  the  bad  features  of 
a  statute  are  not  so  essentially  and  in- 
separably connected  in  substance  or  so  in- 
terdependent as  that  it  cannot  be  said 
that  the  legislature  would  not  have  passed 
the  one  without  enacting  the  other,  it  is  the 
duty  of  the  court  to  give  efi"ect  to  so  much 
as  is  good.  State  ex  rel.  Lamar  v.  Dillon, 
32  Fla.  545,  14  So.  383,  22:  124 

70.  Where  portions  of  a  statute  are  held 
unconstitutional,  if  the  remainder  is  not 
so  connected  with  such  portion  as  to  be 
incapable  of  separation,  but  is  a  complete 
act,  and  not  dependent  upon  the  part  held 
invalid,  the  latter  alone  will  be  disregarded, 
and  the  remainder  upheld,  except  in  cases 
where  it  is  apparent  that  the  rejected  part 
was  an  inducement  to  the  adoption  of  the 
remainder.  Redell  v.  Moores,  63  Neb.  219, 
88  N.  W.  243,  55:  740 

71.  Unconstitutional  provisions  may  be 
eliminated  from  a  statute,  only  where  they 
are  interjected  into  an  enactment  other- 
wise valid,  and  are  so  independent  and 
separable  that  their  removal  will  leave  the 
constitutional  features  and  purposes  of  the 
act  substantially  unaffected  by  the  process. 
Riccio  V.  Hoboken  (N.  J.  Err.  &  App.)  69 
N.  J.  L.  649,  55  Atl.  1109,  63:  485 

72.  Where  the  sections  of  a  statute  must 
be  construed  together  as  dependent,  and  not 
as  independent,  provisions,  the  invalidity 
of  one  part  invalidates  other  parts.  Wads- 
worth  v.  Union  P.  R.  Co.  18  Colo.  600.  33 
Pac.  515,  23:  812 

73.  If  the  unconstitutional  portions  of  a 
statute  and  the  valid  portions  are  so  mutu- 
ally connected  with  and  dependent  on  each 
other  as  conditions,^  considerations,  or  com- 
pensations for  each  other,  as  to  warrant  the 
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belief  that  the  legislature  intended  them 
as  a  whole,  and,  if  all  could  not  be  carried 
into  effect,  would  not  have  passed  the  resi- 
due independently,  the  whole  statute  must 
fall.  State  ex  rel.  Holt  v.  Denny,  118  Ind. 
449,  21  N.  E.  274,  4:  65 

Attorney  General  v.  Detroit,  78  Mich.  545, 
44  N.  W.  388,  7:  99 

74.  While  one  part  of  a  statute  may  be 
unconstitutional  and  void,  and  another  part 
good,  this  is  the  case  only  where  the  por- 
tions are  clearly  separable  and  susceptible 
of  separate  enforcement;  but  when  it  is 
apparent  that  the  entire  faulty  enactment 
is  designed  to  constitute  a  complete  whole, 
and  that  one  part  would  not  have  been  en- 
acted except  in  connection  with  the  other, 
if  a  part  is  found  to  be  bad  the  entire  stat- 
ute must  fall.  Hanson  v.  Krehbiel,  68  Kan. 
670,  75  Pac.  1041,  64:  790 

75.  No  part  of  a  statute  can  be  sus- 
tained when  it  is  apparent  from  inspection 
that  unconstitutional  sections  of  the  stat- 
ute formed  an  inducement  to  its  passage. 
Low  V.  Rees  Printing  Co.  41  Neb.  127,  59 
N.  W.  362,  24:  702 

76.  The  invalidity  of  one  section  of  a 
statute  which  is  in  material  relation  to 
other  portions  of  the  act  so  as  to  modify, 
restrict,  or  extend  its  aplication,  will  cause 
the  failure  of  the  other  portions  also. 
State  ex  rel.  Cheyenne  v.  Swan,  7  Wyo.  166, 
51  Pac.  209,  40:  195 

77.  The  possibility  of  construing  the 
language  of  a  statute  so  as  to  include  per- 
sons whom  the  lawmaking  body  cannot  sub- 
ject to  its  provisions  will  not  prevent  the 
statute  from  having  effect  as  to  those  who 
are  clearly  within  its  provisions.  Moses  v. 
United  States,  16  App.  D.  C.  428,       50:  532 

b.  Particular   Statutes. 

As    to   Assignment   for   Creditors,    see     In- 
solvency,  4. 

78.  That  the  language  of  an  anti-trust 
law  is  broad  enough  to  include  classes  of 
persons  who  cannot  rightfully  be  included 
therein  does  not  render  it  invalid  as  to  one 
who  docs  not  come  within  any  of  such 
classes.  State  v.  Smiley,  65  Kan.  240,  69 
Pac.   199.  67:  903 

79.  The  invalidity  of  a  statute  as  to  fees 
of  officers,  on  the  groimd  that  it  is  local 
and  special  as  far  as  it  applies  to  other 
officers,  does  not  make  it  invalid  as  to 
sheriffs  if  the  provisions  as  to  the  latter 
are  complete  within  themselves  and  cap- 
able of  being  executed  independently  of 
provisions  relating  to  other  officers.  Hen- 
derson V.  State  ex  rel.  Stout,  137  Ind.  552, 
36  N.  E.  257,  24:  469 

80.  A  statute  providing  for  the  regis- 
tration of  land  titles  after  they  are  estab- 
lished in  a  court  of  equity  may  be  upheld 
as  against  all  upon  whom  service  of  process 
is  properly  made,  although  it  contains  a 
void  provision  permitting  judtrment  against 
a  resident  of  the  state  notified  only  by 
publication.  People  ex  rel.  Deneen  v. 
Simon,  176  111.  16.5,  52  X.  E.  910,       44:  801 


81.  A  statute  providing  for  the  examina- 
tion and  licensing  of  persons  wishing  to 
engage  in  the  practice  of  medicine  is  not 
rendered  void  in  toto  by  the  fact  that  it 
contains  a  provision  giving  the  examining 
board  discretion  to  license,  without  exami- 
nation, physicians  coming  from  other 
states,  where  the  requirements  already  met 
by  such  person  equal  those  required  by  the 
local  law,  although  such  provision  may  be 
unconstitutional,  and  a  resident  of  the 
state  cannot,  because  of  such  provision, 
claim  the  right  to  practise  without  a 
license.  Ex  parte  Gerino,  143  Cal.  412,  77 
Pac.  166,  66:  249 

82.  A  law  establishing  a  board  of  medical 
examiners,  and  prescribing  its  duties,  is  not 
rendered  void  in  toto  by  the  invalidity  of  a 
provision  as  to  the  manner  of  appointing 
the   members.  Id. 

83.  An  unconstitutional  provision  for  dis- 
qualifying a  person  convicted  'under  civil 
service  law  from  holding  office  can  be  elimi- 
nated without  invalidating  its  other  pro- 
visions. People  ex  rel.  Akin  v.  Kipley,  171 
111.  44,  49  N.  E.  229,  41 :  775 

84.  In  a  statute  as  to  contracts  with  em- 
ployees, unconstitutional  provisions  as  to 
natural  persons  may  be  eliminated,  where 
the  remainder  of  the  statute  relates  to  cor- 
porations and  is  valid.  Leep  v.  St.  Louis, 
L  M.  &  S.  R.  Co.  58  Ark.  407,  25  S.  W.  75, 

23:  264 

85.  That  portion  of  a  statute  providing 
for  county  printing,  which  requires  the 
supervisors  to  fix  the  price  and  allow  the 
procurement  of  the  needed  amoimt  and 
certification  of  the  bill  to  the  board,  is 
separable  from  the  part  which  prohibits  the 
employment  for  the  purpose  of  a  paper 
established  less  than  a  stated  time,  and 
may  be  upheld,  although  the  latter  part  is 
unconstitutional.  Van  Harlingen  v.  Dovle, 
134  Cal.  53,  66  Pac.  44.  54:  771 

86.  The  unconstitutionality  of  a  section 
as  to  the  transfer  of  incorrigible  infants 
from  a  reformatory  to  a  penitentiary  does 
not  make  the  whole  statute  as  to  the  com- 
mitment »f  infants  to  reformatories  neces- 
sarily void.  People  ex  rel.  Bradley  v. 
Illinois  State  Reformatory,  148  111.  413.  36 
N.   E.   76,  23: 139 

87.  The  invalidity  of  a  statute  so  far  as 
it  designates  the  persons  who  shall  be 
trustees  of  a  college  does  not  make  the  act 
invalid  so  far  as  it  establishes  a  board  of 
trustees.  McCornick  v.  Pratt,  8  Utah,  294, 
30  Pac.    1091,  17:  243 

88.  A  statute  prohibiting  the  use  of  the 
lighter  products  of  petroletim  for  illumi- 
nating purposes,  except  when  the  gas  is 
generated  outside  of  the  building,  or  when 
they  are  used  in  a  particular  lamp,  is  not 
wholly  void  because  of  the  unconstitution- 
ality of  the  latter  exception.  State  v.  San- 
tee,  111  Iowa,  1,  82  N.  W.  445,  53:  763 

89.  Although  Minn.  Gen.  Stat.  1894,  § 
2(kS0.  authorizing  the  common  council  of  a 
city  to  sell,  convoy,  or  lease  any  public 
grounds  within  its  corporate  limits  to  any 
railroad  corporation,  is  broad  enough  to  au- 
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'thorize  a  city  to  divert  lands  held  in  trust 
for  a  particular  purpose  to  another  and  in- 
■consistent  one,  and  is  void  to  that  extent, 
it  is  not  necessarily  void  in  toto.  St.  Paul 
V.  Chicago,  M.  &  St.  P.  R.  Co.  63  Minn.  330, 
«63  N.  W.  267,  65  N.  W.  649,  68  N.  W.  458, 

34:  184 

90.  Inasmuch  as  Pa.  act  June  17,  1887,  § 
1,  is  invalid  as  an  attempt  to  extend  the 
provisions  of  the  Acts  of  1836  and  1845  to 
a  new  class  of  persons  by  construction  and 
•without  re-enacting  any  of  the  provisions 
■of  those  acts,  the  remaining  set^tions,  at- 
tempting to  add  for  the  benefit  of  those 
persons  some  benefits  not  found  in  the 
•earlier  acts,  necessarily  fall  with  §  1,  be- 
cause having  nothing  on  which  they  can 
'take  effect.  Titusville  Iron  Works  v.  Key- 
stone Oil  Co.  122  Pa.  627,  15  Atl.  917, 

1:  361 

91.  Provisions  of  a  statute  creating  a 
'board  with  power  to  grant  conditional  par- 
■dons,  which  relate  to  the  procedure  and 
remedy  in  case  a  convict  fails  to  perform 
the  conditions  of  his  discharge,  will  fall  in 
■case  the  creation  of  the  board  is  unlawful. 
Re  Conditional  Discharge  of  Convicts,  73  Vt. 
414,  51  Atl.  10,  56:  658 

92.  Provisions  for  the  creation  of  a  "free 
«cholarship  fund,"  in  a  statute  which  pro- 
vides for  using  three  fourths  of  the  annual 
income  for  the  support  of  students  who 
get  the  scholarships,  cannot  be  sustained 
when  the  provision  for  such  use  of  the  in- 
come is  unconstitutional.  State  ex  rel. 
<3arth  v.  Switzler,  143  Mo.  287,  45  S.  W. 
•245,  40:280 

93.  The  failure  of  a  provision  for  com- 
pensation, in  a  statute  creating  a  drain 
•commission  and  providing  for  construction 
of  drains,  is  fatal  to  the  entire  statute, 
where  it  appears  that  the  remainder  would 
•be  incapable  of  enforcement.  Martin  v. 
Tyler,  4  N.  D.  278,  60  N.  W.  392,  25:  838 
•Courts  and  procedure. 

94.  Provisions  of  a  statute  as  to  terms  of 
court,  intended  for  a  new  consolidated  cir- 
cuit, are  inoperative  where  the  consoli- 
dation of  the  circuits  is  invalid.  State  ex 
rel.  Gibson  v.  Friedley,  135  Ind.  119,  34  N. 
E.  872,  21 :  634 

95.  A  statute  attempting  to  abolish 
•several  inferior  courts,  and  to  substitute 
•one  court  in  their  place,  cannot  be  separat- 
ed so  as  to  xiphoid  the  •substituted  court  in 
place  of  some  of  them,  if  one  is  protected 
from  destruction  by  the  Constitution  and 
"its  judge  is  a  member  of  the  others.  John- 
son'v.  State  (X.  J.  Err.  &  App.)  59  N.  J.  L. 
535,    37    Atl.    949,  38:  373 

96.  The  invalidity  of  a  provision  allow- 
ing a  verdict  by  a  majority  of  the  jury,  in 
A  statute  as  to  condemnation,  does  not 
make  the  whole  statute  void.  Jacksonville, 
T.  &  K.  W.  R.  Co.  V.  Adams,  33  Fla.  608, 
15  So.  257,  24:  272 

97.  The  elimination  of  a  provision  giving 
a  right  of  appeal  to  resident  owners  only 
from  a  statute  providing  for  annexation 
may  he  made  if  that  provision  is  unconsti- 
itutional.  witliout  destroying  the  whole  stat- 

L.R.A.  Dig.— 170. 


ute.      Taggart    v.    Claypole,    145    Ind.    590, 
44  N.  E.  IS.  32:  586 

Criminal  law. 
See  also  supra,  86,  91. 

98.  A  proviso  which  renders  a  criminal 
law  unconstitutional  as  special  or  local  by 
exempting  from  its  operation  persons  doing 
the  prohibited  act  in  certain  places,  cannot 
be  struck  out,  leaving  the  remainder  of  the 
act  valid,  if  it  is  obvious  that  the  act  was 
enacted  as  an  entirety  and  would  not  have 
been  passed  without  the  proviso.  State  v. 
Walsh,  136  Mo.  400,  37  S.  W.  1112,  35:  231 

99.  A  provision  forbidding  the  conducting 
of  private  employment  agencies  without 
payment  of  a  heavy  license  fee,  in  a  stat- 
ute creating  free  employment  agencies,  falls 
if  the  main  provisions  of  the  act  are  uncon- 
stitutional, where  the  evident  purpose  of  in- 
serting such  provision  in  the  act  was  to  aid 
in  establishing  and  maintaining  the  free 
agencies.  Mathews  v.  People,  202  111.  389. 
67    N.  E.    28,  63:  73 

100.  A  clause  forbidding  the  furnishing 
of  help  to  employers  whose  employees  are 
on  strike  or  locked  out,  and  also  denying 
them  access  to  the  names  of  applicants  for 
situations,  in  a  statute  providing  for  free 
employment  agencies  and  prohibiting  the 
conducting  of  private  ones  except  under  a 
heavy  license  fee,  renders  the  whole  act 
void,  where,  from  the  entire  act,  it  is  evi- 
dent that  the  free  agencies  would  not  have 
been  created  unless  persons  whose  employees 
were  on  strike  or  locked  out  could  be  ex- 
cluded from  the  benefit  of  them.  Id. 

101.  A  statute  prescribing  a  penalty  for 
requiring  more  than  a  certain  number  of 
hours'  labor  from  employees  engaged  in 
performing  work  for  the  state,  which  is  void 
because  applying  to  all  persons  generally, 
cannot  be  enforced,  even  against  persons 
who  have  contracted  not  to  exact  more  than 
specified  labor.  People  v.  Orange  County 
Road  Constr.  Co.  175  N.  Y.  84,  67  N.  E. 
129,  65:  33 

102.  The  invalidity  of  a  separate  clause 
in  a  statute  providing  for  imprisonment  will 
not  affect  the  remainder  of  the  statute, 
which  provides  another  penalty  complete  in 
itself.  State  v.  Lewis,  134  Ind.  250,  33  N. 
E.  1024,  20:  52 

103.  The  unconstitutionality  of  sections 
of  a  statute  making  it  the  duty  of  an  of- 
ficer to  seize  and  destroy  gaming  imple- 
ments, and  to  forcibly  enter  a  place  where 
he  has  good  reason  to  believe  that  gambling 
is  being  carried  on,  and  to  arrest  persons, 
does  not  make  invalid  a  section  of  the 
same  statute  which  makes  gambling  im- 
plements found  prima  facie  evidence  that 
the  place  where  they  are  found  is  kept  for 
the  purposes  of  gambling,  as  the  provisions 
are  entirely  independent.  Wooten  v.  State 
24  Fla.  335,  5  So.  39,  1:  819 

104.  The  lack  of  an  express  exception, 
from  a  state  prohibitory  law,  of  intoxicat- 
ing liquors  imported  from  another  state 
while  in  the  original  packages,  although  an 
exception  is  made  of  liquors  imported  from 
foreign  countries,  does  not  make  the  statute 
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entirely  void,  whether  the  failure  to  specify 
such  exception  was  due  to  accident,  or  to 
Ihp  fact  that  it  was  deemed  unnecessary, 
or  to  a  misunderstanding  as  to  the  exist- 
once  of  such  an  exception.  Com.  v.  Gaame, 
1.53  Mass.  205,  26  N.  E.  449,  10:^442 

Penalty. 
See  also  supra,  101. 

105.  The  invalidity  of  an  act,  so  far  as 
it  provides  for  a  penalty  will  not  affect  a 
provision  in  the  statute  giving  a  right  of 
action  for  compensation  to  a  person  injured 
bv  violation  of  the  statute.  Singer  Mfg. 
Co.  V.  Fleming,  39  Neb.  679,  58  N.  W.  226, 

23:  210 

106.  A  statute  prohibiting  the  compound- 
ing of  medicines  and  the  sale  of  the  same  as 
thus  compounded,  unless  such  compounding 
and  sale  shall  be  made  by  a  registered  phar- 
macist, may  be  upheld  to  that  extent  as 
constitutional,  although  other  portions  of 
the  act  respecting  the  sale  of  patent  and 
jiroprietary  medicines  and  domestic  rem- 
edies are  unconstitutional.  Noel  v.  People, 
187  111.  587,  58  N.  E.  616,  52:  287 
Municipal  matters. 

For  Editorial  Notes,  see  infra,  IV.  §  5. 

107.  A  statute  for  the  government  of 
cities  is  not  made  unconstitutional  by  a 
provision  for  a  temporary  appointment  by 
the  governor  of  an  executive  having  the 
powers  of  a  justice  of  the  peace,  who.  \\n- 
der  the  Constitution,  is  an  elective  officer, 
since  the  provision  as  to  his  powers,  if  in- 
valid, is  a  subordinate  and  severable  feature 
of  the  statute.  Com.  ex  lel.  Elkin  v.  Moir, 
190  Pa.  534,   49  Atl.  351,  53:  837 

108.  The  constitutionalily  of  a  statute 
y)roviding  for  the  appointment  by  the  gov- 
ernor of  a  board  of  police  commissioners  for 
a  city,  with  power  to  appoint  chief  of  police, 
does  not  depend  upon  the  constitutionality 
of  other  provisions  as  to  the  powers  of  the 
board  in  respect  to  liquor  licenses  and  the 
licensing  of  pawnbrokers,  and  other  matters 
requiring  more  or  less  police  supervision 
which  are  clearly  severable  from  that  of 
))olice  appointment.  Newport  v.  Horton.  22 
R.  T.   196,  47   Atl.   312,  50:  330 

109.  An  act  providing  for  a  "board  of 
metropolitan  police  and  fire  department" 
which  is  a  joint  act  in  relation  to  those  two 
departments,  in  which  the  only  separation 
of  one  from  the  other  is  merely  in  the  desig- 
nation of  officers,  and  fixing  their  salaries, 
and  the  use  of  terms  which  would  apply 
to  but  one  department,  while  a  separate 
act  is  in  existence  in  relation  to  the  police 
department,  which  is  substantially  like  the 
act  in  question, — must  be  held  altogether 
invalid  if  the  provisions  as  to  the  fire  de- 
partment are  unconstitutional.  State  ex 
rel.  Holt  V.  Denny,  118  Ind.  449,  21  N.  E. 
274,  4:  65 

110.  A  statute  providing  for  appointment 
of  a  board  to  control  the  fire  and  police  de- 
partments of  a  city  cannot  be  upheld  as  to 
the  police  department  provisions  when  de- 
clared void  as  to  the  others,  wliere  the  pro- 
visions are  so  connected  and  interdependent 
?s  to  warrant  tlio  belief  that  the  provisions 


as  to  the  police  department  would  not  hav&- 
been  passed  independent! v.  State  ex  rel. 
Geake  v.  Fox,  158  Ind.  126,  63  N.  E.  19, 

56:  89$ 

111.  The  unconstitutionality  of  a  provi- 
sion that  each  member  of  a  common  council 
may  vote  for  but  two  of  the  four  commis- 
sioners to  be  chosen,  and  that  only  members- 
of  the  highest  and  the  next  highest  political 
party  represented  in  the  council  shall  be 
eligible,  is  so  essential  a  part  of  the  scheme- 
of  N.  Y.  Laws  1896,  chap.  427,  the  main  pur- 
pose of  which  was  to  secure  a  bi-partisan 
police  board,  that  the  wliole  act  must  fall.. 
Rathbone  v.  Wirth,  150  N.  Y.  459,  45  N.  E. 
15,  '      34:408 

112.  The  rejection  of  an  invalid  feature  of 
a  municipal  act  restricting  a  voter  to  some- 
one of  the  candidates  whose  names  are- 
printed  on  the  official  ballot  does  not  affect 
the  valid  portions  of  the  act.  State  ex  rel. 
Lamar  v.  Dillon,  32  Fla.  545,  14  So.  383. 

22:  124^ 
Carriers. 

113.  The  invalidity  of  a  provision  against 
transportation  of  Texas  cattle  through  the 
state  does  not  invalidate  regulations  in  the- 
statute  against  bringing  such  cattle  into 
the  state  or  moving  them  from  one  part  of 
the  state  to  another.  Grimes  v.  Eddy,  12(f 
Mo.    168,    28    S.    W.    756,  26:  63» 

114.  Provisions  in  a  statute  as  to  unlaw- 
ful discrimination  in  rates  will,  even  if  un- 
constitutional, not  make  invalid  other  pro- 
visions as  to  reasonableness  of  rates.  Chi- 
cago, B.  &  Q.  R.  .Co.  V.  Jones,  149  111.  361, 
37  N.  E.  247,  24:  141 
Taxes. 

115.  The  invalidity  of  one  portion  of  a. 
section  of  a  statute  providing  for  the  taxa- 
tion of  the  capital  stock  of  corporation* 
does  not  render  the  whole  section  void,, 
where  the  remainder  constitutes  a  com- 
plete system  of  taxation  in  itself,  capa- 
ble bf  being  executed  in  accordance  with, 
the  apparent  intent  of  the  legislature.  State 
v.  Duluth  Gas  &  W.  Co.  76  Minn.  96,  78  N. 
W.  1032,  57:  6S 

116.  A  statute  providing  for  the  taxa- 
tion of  property  brought  into  the  state  by 
a  merchant  after  the  regular  tax  is  levied 
in  any  year  is  not  rendered  void  by  the  fail- 
ure of  a  proviso  granting  him  a  rebate  from 
the  next  regular  tax  levied  against  him. 
Nathan  v.  Spokane  bounty,  35  Wash.  26,. 
76   Pac.   521,  65:  336 

d.  Judicial   Examination;   Legislative  Jour- 
nals. 

Compelling    Erasure    of    Entries    from,    see 

Mandamus.  161. 
For    Editorial   Notes,   see    infra,    IV.   §§    3,. 

4. 

117.  In  determining  the  constitutionality 
of  a  .statute  the  court  is  confined  to  matters 
of  which  it  may  take  judicial  notice.  State 
ex  rel.  Adams  Countv  v.  Cunningham,  81 
Wis.  440.  51  N.  W.  724.  15:  561 

lis.  In  passing  upon  the  constitutionality 
of  a   statute   the  court  must   confine  itself 
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to  a  consideration  of  those  matters  which 
appear  upon  the  face  of  the  law  and  of 
those  of  which  it  can  take  judicial  notice, 
and  cannot  consider  evidence  aliunde  to 
show  the  invalidity  of  the  statute.  Steven- 
eon  V.  Colgan,  9l"Cal.  649,  27  Pac.  1089. 

14:  459 

119.  Whether  an  unlawful  perquisite  is 
given  to  those  state  officers  among  whom, 
under  Xeb.  Acts,  28th  Gen.  Assem.  chap. 
124.  p.  G30.  copies  of  the  state  statutes  are 
to  be  distributed  cannot  be  determined 
where  the  act  in  question  does  not  in  terms 
vest  title  or  ownership  in  the  recipients,  and 
no  question  of  such  title  or  ownership  is  in- 
volved. Marsh  v.  Stonebraker  (Neb.)  98  N. 
W.  699,  65:  607 
Legislative  journals.                    % 

Setting  Out  Proposed  Constitutional 
Amendments  in,  see  Constitutional 
Law,  10. 

Entering  Vote  on  Proposed  Constitutional 
Amendment  in,  see  Constitutional  Law, 
15. 

Examination  of,  by  Courts,  see  Courts,  104, 
105. 

Presumption  where  Journals  are  Silent,  see 
Evidence.  621. 

Extrinsic  Evidence  of,  see  Evidence,  773. 

Parol  Evidence  to  Impeach,  see  Evidence, 
1229,  1230. 

Erasure  of  Unauthorized  Matter,  see  Secre- 
tary of  State,  2. 

Compelling  Erasure,  see  Mandamus.  55.  56. 

For  Editorial  Notes,  see  infra,  IV.  §§  3,  4. 

120.  Legislative  journals  are  competent 
evidence  to  show  that  a  bill  was  not  passed 
in  accordance  with  mandatory  provisions  of 
the  Constitution.  Stanlv  County  v.  Snuggs, 
121    N.   C.   394,   28   S.   E.    539,  39:439 

121.  Legislative  journals  constitute  a  rec- 
ord which  is  competent  to  overthrow  the 
presumption  that  an  act  properly  signed  by 
the  presiding  officers  of  the  legislature,  ap- 
proved by  the  governor,  and  deposited  in 
the  secretary's  office,  was  regularly  passed. 
State  ex  rel.  Cheyenne  v.  Swan,  7  Wyo.  166, 
51  Pac.  209,  40:  195 

122.  If  the  amendments  proposed  by  the 
conference  committee  and  adopted  by  both 
houses  of  a  legislature  were  copied  in  full 
upon  the  journals,  an  enrolled  bill  which 
does  not  contain  them  cannot  be  presumed 
to  have  been  the  one  actually  passed,  al- 
though the  amendments  were  not  required 
by  law  to  be  spread  at  length  upon  the 
journal.  Id. 

123.  The  title  of  a  statute  when  its  suf- 
ficiency is  questioned  is  not  conclusively 
determined  by  the  legislative  journals,  but 
the  court  will  determine  the  matter  as  a 
question  of  law  on  an  examination,  not  only 
of  the  legislative  journals,  but  of  the  origi- 
nal bill,  or  any  other  source  of  information 
which  it  considers  trustworthy.  Milwaukee 
County  V.  Isenring,  109  Wis.  9J  85  N.  W.  131, 

53:  63  J 

124.  A  court  may  go  back  of  the  enrolled 
bill  to  the  journals  of  both  houses  of  the 
legislature  to  ascertain  whether  or  not  the 
constitutional  requirements  were  obeyed  in 


the  passage  of  the  act  in  question.    Cohn  v. 
Kingsley,  5  Idaho,  416.  49  Pac.  985,  38:  74 

125.  The  failure  of  the  journals  of  both 
houses  of  the  legislature  to  show  that  any 
step  required  by  the  Constitution  in  the  pas- 
sage of  a  law  was  taken,  is  conclusive  evi- 
dence against  the  validity  of  the  bill,  that 
it  was  not  taken.  Id. 

126.  The  journals  of  both  houses  of  the 
legislature  must  affirmatively  show  that  the 
provisions  of  the  Constitution  in  regard  to 
the  passage  of  any  law  were  substantially 
followed  by  the  legislature  in  the  passage 
of  any  act  the  validity  of  which  is  ques- 
tioned. Id. 

127.  The  failure  to  enter  on  a  legislative 
journal  the  yeas  and  nays  on  the  second  and 
third  readings  of  a  bill  authorizing  a  tax 
is  absolutely  fatal  to  the  validity  of  the  act 
under  N.  C.  Const,  art.  2,  §  14,  which  ex- 
pressly requires  such  entry.  Stanly  Coun- 
ty v.  Snuggs,  121  N.  C.  394,     28  S.  E.  539, 

.39:  439 

128.  Failure  to  enter  the  yeas  and  naya 
on  legislative  journals  as  required  by  N. 
C.  Const,  art.  2,  §  14,  on  the  second  and 
third  readings  of  an  act  authorizing  the 
creation  of  indebtedness  by  a  town,  renders 
the  act  void.  LTnion  Bank  v.  Oxford  Comrs. 
119  N.  C.    214,    25    S.  E.    966,  34:  487 

129.  A  constitutional  requirement  that 
no  bills  of  a  certain  kind  shall  be  passed 
unless  the  yeas  and  nays  on  the  second  and 
third  reading  shall  have  been  entered  on  the 
journal  is  mandatory,  and  invalidates  all 
statutes  of  the  kind  referred  to  not  so 
passed.  Wilkes  County  v.  Call,  123  N.  C. 
308,  41  S.  E.  481,  44:252 

130.  Certificates  of  speakers  that  an  act 
was  ratified,  although  conclusive  of  the  fact 
that  it  was  read  three  several  times  m  each 
house  and  ratified,  do  not  show  that  the  act 
was  read  three  several  days  in  each  house 
and  that  the  yeas  and  nays  were  entered 
on  the  journal  as  required  by  N.  C.  Const, 
art.  2,  §  14,  when  the  act  authorizes  the 
creation  of  indebtedness  by  a  town.  Union 
Bank  v.  Oxford  Comrs.  119  N.  C.  214,  25 
S.  E.  966.  34:  487 

131.  A  bill  published  as  a  law  after  it  has 
been  deposited  in  the  office  of  the  secretary 
of  state,  signed  by  the  president  of  the 
senate,  speaker  of  the  house  of  representa- 
tives, and  the  governor,  cannot  be  shown 
by  journals  of  the  legislature,  or  any  other 
evidence,  to  be  different  from  the  statute 
actually  enacted,  or  invalid  for  failure  of 
any  formalities  required  by  the  Constitu- 
tion. Re  Tipton,  28  Tex.  'App.  438,  13  S. 
W.  610,  8:  326 

132.  An  enrolled  bill  on  file  in  the  office  of 
the  secretary  of  state  must  be  accepted 
without  question  by  the  courts  as  having 
been  regularly  enacted  by  the  legislature. 
State  ex  rel.  Reed  v.  Jones,  6  Wash.  452, 
34  Pac.  201,  23:  340 

133.  An  enrolled  bill  signed  by  the  gov- 
ernor and  by  the  presiding  officer  of  each  of 
the  two  houses  of  the  legislature  cannot  be 
impeached  by  reference  to  the  journals  of 
either  house,  to  show  that  a  vote  thereon 
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•was  not  taken  by  the  yeas  and  nays  and 
entered  in  the  journal  as  required  by  the 
Constitution.  LafTerty  v.  Huffman,  99  Ky. 
80,  35  S.  W.  123.  32:  203 

134.  The  failure  of  a  legislative  journal 
to  show  that  a  bill  was  read  on  three  dif- 
ferent days,  or  the  rule  requiring  it  sus- 
pended, is  not  evidence  that  the  necessary 
action  was  not  taken  unless  the  Constitu- 
tion requires  an  entry  of  these  facts  to  be 
made.  Ellis's  Appeal,  55  Minn.  401.  56  N. 
^y.   1056,  23:  287 

135.  Although  the  courts  of  Michigan  may 
take  cognizance  of  legislative  journals,  for 
the  purpose  of  determining  whether  consti- 
tutional methods  have  been  followed  in  the 
passage  of  a  law,  they  cannot  act  upon  any- 
thing not  found  in  the  journal,  or  presume 
that  any  requirement  of  the  constitutioh 
has  not  been  fulfilled,  in  determining  the 
validitv  of  a  statute.  People  ex  rel.  Hart 
V.  McElroy,  72  Mich.  446,  40  N.  W.  750, 

2:  609 

136.  Discrepancies  between  a  copy  of  a 
bill  as  printed  in  a  supplement  to  the  leg- 
islative journal,  and  the  bound  volume  of 
the  journal  containing  the  bill  as  signed, 
will  not  invalidate  the  statute,  where  it  af- 
firmatively appears  from  the  journals  that 
the  legislature  finally  dealt  with  and  passed 
some  other  bill  than  that  contained  in  such 
supplement.  Detroit  Common  Council  v. 
Rentz,  91  Mich.  78,  51  N.  W.  787,         16:  59 

137.  The  mere  failure  of  legislative  jour- 
nals to  record  the  passage  of  an  act,  in  the 
absence  of  any  affirmative  record  that  it 
did  not  secure  the  concurrence  of  both 
houses,  is  not  sufficient  to  show  that  the 
act  was  not  properly  passed,  where  the  cer- 
tificate of  the  presiding  officer  of  each  house 
shows  that  it  was  regularly  passed  by  that 
body.  Territory  ex  rel.  McMahon  v.  O'Con- 
nor, 5  Dak.  397,  41  N.  W.  746,  3:  355 

138.  The  bound  and  permanent  record 
filed  with  the  secretary  of  state  as  the  jour- 
nal of  the  house  of  representatives,  and  not 
the  bundle  of  papers  from  which  this  was 
made  up,  is  the  "journal"  which,  under  Ala. 
Const,  art.  4,  §  22,  and  other  sections,  must 
contain  the  required  entry  of  proceedings  in 
the  enactment  of  statutes.  Montgomery 
Beer-Bottling  Works  v.  Gaston,  126  Ala. 
425,  28  So.  497,  51 :  396 

139.  A  writing  on  the  margin  of  a  legis- 
lative journal,  under  instructions  of  the 
clerk  after  the  journal  was  filed  with  the 
secretary  of  state,  is  an  unlawful  interpo- 
lation without  any  legal  effect  to  give  vital- 
ity to  an  enactment,  however  honestly  the 
clerk  may  have  acted.  Id. 

140.  The  bound  volumes  of  the  legislative 
journals  containing  matter  not  contained 
in  the  journal  as  published  from  day  to  day, 
certified  by  the  clerk,  will  be  presumed  to 
have  been  properly  amended  in  such  respect 
by  authority  of  the  legislature,  in  determin- 
ing whether  a  statute  was  duly  passed. 
Detroit  Common  Council  v.  Rentz,  91  ]Mich. 
78,   51   N.  W.      787,  16:  59 

141.  A  vote  of  the  house  to  print   a  bill 


in  the  journal  as  a  supplement  makes  the 
bill  when  so  printed  a  part  of  the  journal. 

Id. 

e.   Entitling;   Expression   of   Subject. 

1.  General  Rules. 

Reference  to  Title  'as  Aid  to  Construction, 
see  infra,  459,  460. 

Title  of  Ordinance,  see  Municipal  Corpora- 
tions. 98-100. 

See  also  supra,  12,  123;  infra,  256,  257. 

For  Editorial  Notes,  see  infra,  IV.  §  6. 

142.  The  provision  of  Xeb.  Const,  art.  3, 
§  11,  that  "no  bill  shall  contain  more  than 
one  subject,  and  the  same  shall  be  clearly 
expressed  in  its  title,"  has  no  application  to 
laws  in  force  at  the  time  of  the  adoption 
thereof.  State  ex  rel.  Custer  Countv  Agri. 
Soc.  &  L.  S.  Exch.  V.  Robinson,  35  Neb. 
401,  53  N.  W.  213,  17:383 

143.  The  title  to  a  statute  must  be  such 
at  least  as  fairly  to  suggest  or  give  a  clue 
to  the  subject  dealt  with  in  the  act,  in  or- 
der to  comply  with  the  constitutional  pro- 
vision that  it  shall  embrace  no  more  than 
one  subject,  which  shall  be  expressed  in  t'le 
title.  Astor  v.  New  York  Arcade  R.  Co. 
113  N.  Y.  93,  20  N.  E.  594,  598,  2:  789 

144.  The  constitutional  provision  as  to 
the  title  of  a  statute  does  not  require  that 
provisions  of  the  act  which  are  all  germane 
to  the  subject  expressed  in  the  title  should 
be  specified  or  detailed  in  the  title.  Min- 
nesota Loan  &  T.  Co.  v.  Beebe,  40  Minn.  7, 
41  N.    W.  232,  2:  418 

145.  The  title  of  an  act,  which  is  broad 
enough  to  cover  its  enactment  and  give 
fair  and  reasonable  index  to  the  purpose  of 
the  act,  need  not  descend  to  particulars.  Mc- 
Eldowney  v.  Wj'att,  44  W.  Va.  711,  30  S. 
E.  239,  45:  609 

146.  If  the  title  fairly  gives  notice  of  the 
subject  of  the  act,  so  as  reasonably  to  lead 
to  an  inquiry  into  the  body  of  the  bill,  it 
is  all  that  is  necessary.  It  need  not  be  an 
index  to  its  contents.  Millvale  v.  Evergreen 
R.  Co.  131  Pa.  1,    18    Atl.    993,  7:369 

147.  If  the  title  of  a  statute  covers  a  gen- 
eral subject  it  is  sufficient,  no  matter  how 
minutely  the  statute  may  go  into  details 
germane  to  that  subject.  State  ex  rel. 
Terre  Haute  v.  Kolsem,  130  Ind.  434,  29  N. 
E.  595.  14:  566 

148.  Provisions  of  a  statute  which  relate 
to  a  particular  subject  indicated  in  its  title 
and  which  are  a  part  of  or  incident  to  it, 
or  in  some  reasonable  sense  connected  with 
or  auxiliary  to  the  object  in  view,  must  be 
deemed  to  be  within  the  title  of  the  act. 
Boehm  v.  Hertz,  182  111.    154,    54  N.  E.  973, 

48:  575 
140.  An  act  to  which  the  only  objection 
is  that  its  title  is  broader  than  its  subject- 
matter  will  not  be  set  aside  on  the  ground 
that  its  subject  is  not  clearly  expressed  in 
its  title  unless  the  inference  is  irresistible 
that  the  title  misled  those  who  voted  for  it. 
State  v.  Burgdoerfer,  107  Mo.  1,  17  S.  W. 
046,  14:846 
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150.  Surreptitious  legislation,  and  not 
comprehensive  titles,  is  prohibited  by  Neb. 
Const,  art.  3,  §  11,  providing  that  no  bill 
shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed  in  the  title.  Pax- 
ton  &  H.  Irrig.  C.  &  L.  Co.  v.  Farmers'  & 
M.  Irrig.  &  L.  Co.  45  Neb,  884,  64  N.  W. 
343,  29:  853 

151.  So  long  as  the  generality  of  the  sub- 
ject expressed  in  the  title  of  a  statute  is 
not  employed  as  a  guise  to  conceal  the  real 
object  of  the  law.  or  some  provision  therein, 
it  will  not  be  objectionable.  Duval  Coun- 
ty Comrs.  V.  Jacksonville,  36  Fla.  196,  18 
So.  339,  29:  416 

1.52.  The  words  "and  so  forth"  in  the  title 
of  a  statute  cannot  supply  ,an  omission 
when  the  title  is  less  comprehensive  than 
the  bodv  of  the  statute.  Ex  parte  Lacy,  93 
Va.  159.'  24  S.  E.  930,  31 :  822 

153.  The  words  "for  other  purposes,"  in 
the  title  of  a  statute,  have  no  effect  under 
Cal.  Const,  art.  4,  §  24,  providing  that  a 
statute  shall  have  but  one  subject,  which 
shall  be  expressed  in  the  title,  and  provi- 
sions on  other  subjects  shall  be  void.  Spier 
V.  Baker,  120  Cal.  370,  52  Pac.  659,    41:  196 

154.  The  repeal  of  previous  acts  upon  the 
same  subject  is  always  germane  to  the  title 
of  a  statute.  Com.  ex  rel.  Elkin  v.  Moir, 
199  Pa.  534.  49  Atl.  351,  53:  837 

155.  The  failure  to  mention  the  penalty 
for  violation  of  a  statute,  in  the  title  there- 
of, does  not  make  the  title  incomplete. 
Plumb  V.  Christie,  103  Ga.  686.  30  S.  E.  759, 

42:  181 

156.  A  general  enactment  by  the  legisla- 
ture, not  referred  to  in  the  title  of  the 
chapter  containing  it.  is  not  repugnant  to 
Wis.  Const,  art.  4,  §  18,  as  the  latter  refers 
sol  el  V  to  private  and  local  bills.  Lawton 
V.  Chilton,  103  Wis.  244,  79  N.  W.     321, 

45:  616 

157.  The  incorporation  into  a  code  of  an 
act  which  was  unconstitutional  as'  origin- 
ally passed,  for  defect  of  title,  will  make 
it  valid  if  it  is  otherwise  constitutional. 
Central  of  Ga.  R.  Co.  v.  State,  104  Ga.  831, 
31  S.  E.  531,  42:  518 

2.  Instances. 

As  to  Oil  Refinery,  see  internal  Improve- 
ments. 2. 

Ordinance  Regulating  Bicycles,  see  Munici- 
pal Corporations,  100. 

See   also    infra,   267,   271. 

158.  The  provisions  of  Minn.  Gen.  Laws 
1887.  chap.  191,  being  germane  to  the  sub- 
ject expressed  in  the  title,  which  is  "An  Act 
to  Regiilate  Action  for  Libel,"  the  title  is 
sufficient.  Allen  v.  Pioneer  Press  Co.  40 
Minn.   117,  41  N.  W.  936,  3:  532 

159.  The  title  "An  Act  Concerning  the 
Limitation  of  Actions  in  Certain  Cases." 
which  does  not  specify  the  cases  in  which 
it  is  to  apply,  is  not  sufficiently  definite  to 
meet  the  requirement  of  W.  Va.  Const,  art. 
6,  §  30.  that  no  act  shall  embrace  more 
than  one  subject,  and  tnat  shall  be  ex- 
pressed  in    the    title.     McNeeley   v.    South 


Penn    Oil    Co.    52    W.    Va.    616,    44    S.    E. 
508,  62:  562 

160.  A  provision  exempting  debts  already 
contracted  from  the  prohibition  against 
transfers  of  property  to  prefer  creditors  is 
not  embraced  within  the  title  of  Tenn.  Acts 
1895,  chap.  128,  which  indicates  merely  the 
prohibition  of  such  preferences  without  any- 
thing to  show  that  it  permits  any  prefer- 
ences. Third  Nat.  Bank  v.  Divine  Grocery 
Co.  97  Tenn.  603,  37  S.    W.  390,  34:  445 

161.  A  prohibition  of  judgments  by  de- 
fault is  not  within  the  scope  of  Tenn.  Acts 
1895,  chap,  128,  indicating  a  prohibition  of 
preferences    by    "confession    of    judgment." 

Id. 

162.  A  provision  for  recovery  of  damages 
occasioned  by  neglect  to  provide  fire  screens 
for  vessels  as  required  by  statute  is  suffi- 
ciently expressed  in  the  title,  "An  Act  to 
Compel  Steam  Vessels  ...  to  Provide 
Fire  Screens,  .  .  .  and  to  Provide  a 
Penalty  for  Its  Violation."  Burrows  v. 
Delta  Transp.  Co.  106  Mich.  582,  64  N. 
W.  501,  29:  468 

163.  The  mere  omission  of  the  word 
"steam"  before  the  word  "vessel,"  in  a  sec- 
tion of  an  act  requiring  fire  screens,  the  title 
of  which  relates  to  steam  vessels,  does  not 
render  the  act  repugnant  in  its  terms,  as  the 
provisions  apply  only  to  steam  vessels.     Id. 

164.  A  provision  that  the  state  board  of 
health  may  prohibit  the  introduction  of  per- 
sons, whether  healthy  or  not,  into  any  in- 
fected portion  of  the  state,  is  within  the 
scope  of  the  title  of  La.  act  No.  192  of  1898, 
which  states  that  it  is  to  carry  into  effect 
article  296  of  the  Constitution,  relating  to 
boards  of  health,  and  to  define  their  powers, 
provide  for  the  general  sanitation  of  the 
state,  and  for  the  regulation  of  the  isola- 
tion of  cases  of  infectious  and  contagious 
diseases,  and  for  quarantine  against  infected 
places.  Compagnie  Francaise  v.  State  Board 
of  Health,  51  La.  Ann.  645,  25  So.  591, 

56:  795 

165.  The  title  of  an  act,  "For  the  Organi- 
zation and  Management  of  the  State  Re- 
form-School," is  broad  enough  to  include 
provisions  for  placing  boys  under  the  age 
of  sixteen  in  such  school  by  order  of  a  court. 
Re   Sanders,  53  Kan.   191,   36   Pac.   348, 

23:  603 

166.  A  title,  "Concerning  the  Education 
of  Children."  is  sufficient  to  cover  matter  re- 
lating to  the  duties  of  parents  and  guard- 
ians concerning  the  attendance  of  children 
at  school,  the  appointment  of  a  truant  of- 
ficer, and  the  definition  of  a  misdemeanor, 
in  failing  to  complv  with  the  law.  State  v. 
Bailey.  157  Ind.  324,  61  N.  E.  730,     59:  435 

167.  The  title  of  a  penal  statute  need  not 
declare  the  purpose  for  which  the  statute 
was  enacted.  Territory  v.  Ah  Lim,  1  Wash. 
156.  24  Pac.  588,  9:  39.'> 

168.  A  provision  as  to  "any  other  fight  in 
the  nature  of  a  prize  fight"  is  not  outside 
the  title  of  an  act  "To  Prohibit  .  .  . 
Prize  Fighting."  People  v.  Taylor,  96  Mich. 
576.  56  N.  W.  27,  21 :  287 

169.  The    punishment     of     imitators     or 
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counterfeiters  of  trademarks  may  be  provid- 
ed for  under  the  title  of  "An  Act  to  Protect 
Associations,  Unions  of  Workingmen,  and 
Persons,  in  Their  Labels,  Trademarks,  and 
Forms  of  Advertising."  Cohn  v.  People, 
149  111.  486,  37  N".  E.  60,  23:821 

170.  The  terms  "race"  and  "race  meeting," 
as  used  in  Ind.  act  1895,  §  2,  without  ex- 
pressly limiting  them  to  horse  racing,  will 
not  be  construed  as  extending  the  provi- 
sions of  the  act  to  embrace  a  subject  not 
expressed  in  the  title,  which  is  "An  Act 
Regulating  Horse  Racing."  State  ex  rel. 
Duensingv.  Roby,  142  Ind.  168,  41  N.  E. 
145,  33:  213 
As  to  private  business. 

See  also  infra,  269,  273,  275. 

171.  X.  D.  Laws  1890,  chap.  23,  §  27.  to 
provide  for  the  organization  and  govern- 
ment of  state  banks,  prohibiting  all  persons 
from  doing  a  banking  business  in  the  state 
except  persons  organized  under  N.  D.  Laws 
1890,  is  not  a  violation  of  X.  D.  Const.  § 
61,  providing  that  no  bill  shall  embrace 
more  than  one  subject,  which  shall  be  ex- 
pressed in  its  title.  State  ex  rel.  Goodsill 
v.  Woodmanse,  1  N.  D.  246,  46  N.  W.  970, 
,  11:420 
*     172.  The  subject  of  Tenn.  Laws  1895,  chap. 

67,  providing  for  the  protection  of  hotel, 
inn,  and  boarding-house  keepers,  is  suffi- 
ciently embraced  in  the  title  "An  Act  to 
Protect  Hotel,  Inn,  and  Boarding-House 
Keepers,"  although  the  means  or  instru- 
mentalities for  such  protection  are  not  re- 
cited therein.  State  v.  Yardley,  95  Tenn. 
546,   32  S.  W.   481,  34:  656 

173.  The  subject  of  an  act  of  which  the 
title  is  "To  Prevent  Fraud  in  the  Sale  of 
Lard"  sufficiently  appears  in  the  title,  al- 
though the  provisions  of  the  act  prohibit 
the  sale  of  "lard  or  any  article  intended  for 
use  as  lard"  which  contains  any  ingredients 
but  the  pure  fat  of  healthy  swine,  without 
being  plainly  marked  as  provided  in  the 
statute.  State  v.  Snow,  81  Iowa,  642,  47 
N.  W.  777,  11:  355 

174.  The  Illinois  warehouse  act  of  1871,  § 
25,  imposing  a  penalty  for  issuing  receipts 
for  property  not  actually  in  store,  is  ger- 
mane to  and  embraced  within  the  title,  "An 
Act  to  Regulate  Public  Warehouses  and  the 
Warehousing  and  Inspection  of  Grain,  and 
to  Give  Effect  to  Article  13  of  the  Con- 
stitution of  this  State."  Svkes  v.  People, 
127    111.    117,    19    X.    E.    705,'  2:  461 

175.  A  statute  entitled  "An  Act  to  Regu- 
late the  Manufacture  of  Clothing,  Wearing 
Apparel,  and  Other  Articles,"  etc.,  and  pro- 
viding in  its  body  that  no  female  shall  be 
emploj'ed  in  any  factory  or  workshop  more 
than  eight  hours  a  day,  will  embrace  only 
employment  in  the  manufacture  of  articles 
of  the  same  kind  as  those  expressly  enuni- 
L-rated.  Ritchie  v.  People,  155  111'.  98,  40 
X.   E.  454,  29:  79 

176.  The  title  of  an  act  which  clearly 
expresses  the  general  purpose  to  regulate 
nnd  limit  the  hours  of  employment  of  fe- 
males in  certain  kinds  of  business  is  not 
detective  because  it  fails  to  specify  that  the 


enactment  is  an  exercise  of  the  police  power 
or  to  protect  the  public  health,  or  because 
it  does  not  mention  the  various  means  or 
steps  which  the  act  provides  for  its  enforce- 
ment. Wenham  v.  State,  65  Xeb.  394,  91 
X.   W.   421,  58:  825 

177.  The  title  "An  Act  to  Provide  Better 
Protection  for  the  Earnings  of  Laborers," 
etc.,  is  sufficient  to  cover  provisions  for  a 
remedy  in  favor  of  the  laborers  in  case  the 
act  is  violated.  Singer  Mfg.  Co.  v.  Flem- 
ing,  39  Xeb.  679,  58  X.  W.  226,         23:  210 

178.  The  legislature  is  not  precluded  from 
incorporating  a  clause  providing  for  a  pen- 
alty, in  a  statute  requiring  the  Aveekly  pay- 
ment of  wages,  by  the  fact  that  mention  of 
that  fact  is  not  made  in  the  title  of  the 
act,  by  the  constitutional  provision  that 
every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title.  Re- 
public Iron  &  S.  Co.  v.  State,  160  Ind.  379, 
66    X.    E.    1005,  62:  136 

179.  The  title  of  an  act  "To  Regulate  the 
Planting  and  Taking  of  Oysters  in  the  Wa- 
ters" of  the  state  is  sufficient  to  cover  pro- 
visions against  the  taking  of  oysters  by 
nonresidents,  and  the  transportation  out  of 
the  state  bj-  any  person  of  oysters  in  shells. 
State  V.  Harrui),  95  Ala.  176,  10  ._o.  752, 

15:  761 

180.  A  license  tax  on  the  business  of  an 
oyster  packer  may  be  properly  included  in 
the  provisions  of  a  statute  on  the  general 
subject  of  the  protection  and  preservation 
of  ovsters.  State  v.  Applegarth,  81  Md. 
293,  31  Atl.  961,  -  28:  812 

181.  A  provision  of  a  statute  prescribing 
penalties  for  peddling  without  a  license  is 
sufficiently  covered  by  the  title,  "An  Act 
to  Provide  a  Svstem  of  Revenue."  Rosen- 
bloom  v.  State,  '64  Xeb.  342,  89  X.  W.  1053, 

57:  922 

182.  A  title,  "An  Act  Regulating  the 
Practice  of  Medicine,  Surgery,  and  Obstet- 
rics" is  sufficient  to  cover  a  definition  of 
the  practice  of  medicine,  and  to  designate 
those  who  must  obtain  a  license  before  en- 
gaging in  such  practice.  Parks  v.  State, 
159  Ind.  211,  64  X.  E.  862,  59:  190 

183.  A  regulation  of  the  practice  of  sur- 
gery and  obstetrics  is  within  the  scope  of 
the  title  of  a  statute  "to  regulate  the  prac- 
tice of  medicine."  Little  v.  State,  60  Xeb. 
749,  84  X.  W.  248,  51 :  717 

184.  A  provision  against  a  combination  to 
maintain  prices  or  premiums  for  insurance 
is  within  the  title  of  "An  Act  for  the 
Punishment  of  Pools,  Trusts,  and  Conspir- 
acies to  Control  Prices."  State  ex  rel.  Crow 
V.  Firemen's  Fund  Ins.  Co.  152  Mo.  1.  52 
S.  W.  595.  45:  363 

185.  A  legalization  of  past  transactions  is 
not  within  the  title  of  a  statute,  which 
states  that  it  is  to  regulate  the  business 
of  buildinij  and  loan  associations,  and  con- 
tains a  clause  as  to  "defining  premiums, 
fines,  and  stock."  Lindsavv.  United  States 
Sav.    &    L.    Co.    120    Ala."   156,   24   So.    171, 

42:  783 

186.  A  provision  making  the  lien  of  a 
mortgage  to  a  building  and  loan  association 
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■superior  to  other  liens  filed  subsequent  to 
the  recording  of  the  mortgage  is  within  a 
title,  "An  Act  Regulating  Building  and  Loan 
Associations."  Julien  v.  Model  Building,  L. 
&  I.  Asso.  116  Wis.  79,  92  N.  W.  561,  61:  668 
As  to  corporations. 
See  also  supra,  171;  infra,  224,  225,  228,  249. 

187.  The  title,  "An  Act  to  Provide  for  the 
Promotion  of  Certain  Corporations  under 
General  Laws,"  is  sufficient  to  include  the 
powers  to  be  given  to  such  corporations. 
Ex    parte    Bacot,    36    S.    C.    125,    15    S.    E. 

•204,  16:  586 

188.  The  title,  "An  Act  in  Relation  to  the 
Formation  of  Co-Operative  Associations," 
sufficiently  expresses  the  purpose  of  a  stat- 
ute to  authorize  corporations  of  "trade,  or 
of  carrying  on  any  lawful  mecljanical,  man- 
ufacturing, or  agricultural  business."  Fin- 
negan  v.  Knights  of  Labor  Bldg.  Asso.  52 
Minn.  239,  53  X.  W.  1150,  18:  778 

189.  A  title  to  an  act  which  reads,  "An 
Act  to  Provide  for  the  Incorporation  of  Mu- 
tual Fire  Insurance  Companies,  and  Defin- 
ing their  Powers  and  Duties,"  is  sufficient 
to  embrace,  without  particular  mention, 
provisions  for  winding  them  up  in  case  they 
neglect  to  perform  or  exercise  their  powers. 
Wardle  v.  Townsend,  75  Mich.  385,  42  N. 
W.   950.  4:  511 

190.  The  body  of  Mich.  Sess.  Laws  1873, 
No.  82,  providing  for  mutual  fire  insurance 
-companies,  is  not  in  conflict  with  the  consti- 
tutional provision  that  no  law  shall  em- 
brace more  than  one  object,  which  shall 
be  embraced   in  its  title.  Id. 

191.  The  legalization  of  unauthorized  acts 
cannot  be  regarded  as  germane  to  the  sub- 
ject expressed  in  the  title  of  an  act,  which 
is  "An  Act  to  Incorporate"  a  certain  com- 
panv.  Snell  v.  Chicago,  133  111.  413,  24  N. 
E.   532,  8:  858 

192.  Sections  of  an  act  providing  for  a 
plank  road  from  Chicago  to  the  north  line 
of  Cook  county  are  invalid,  under  the  Il- 
linois Constitution  of  1848,  wiiich  provides 
that  no  private  or  local  law  .  .  .  shall 
embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title,  where  the 
title  of  the  act  mentions  only  a  plank  road 
from  Oswego,  in  Kendall  county,  to  the 
Indiana  line.  Id. 

193.  Lender  X.  Y.  Const,  art.  3,  §  16,  pro- 
viding that  no  private  or  local  bill  shall 
embrace  more  than  one  subject,  which  shall 
be  expressed  in  the  title,  X.  Y.  act  1873, 
chap.  105,  the  title  to  which  indicates  but 
one  subject,  and  that  the  amendment  of 
prior  statiites  relating  to  the  transporta- 
tion of  passengers  and  property  through 
pneumatic  tubes  by  atmospheric  pressure, 
but  the  provisions  of  which  enlarge  the  pow- 
ers of  a  corporation  formed  for  such  pur- 
poses by  giving  authority  to  operate  a 
grand  underground  railway  not  less  than 
15  miles  long,  with  two  or  more  tracks 
through  passageways  18  feet  in  height  and 
31  feet  in  width,  which  could  not  be  oper- 
ated by  atmospheric  pressure,  and  with  au- 
thority, by  the  consent  of  a  board  of  en- 
gineer commissioners,  to  use  horses,  steam, 
or   any   other    motive    power, — is   unconsti- 


tutional and  void.     Astor  v.  Xew  York  Ar- 
cade R.  Co.  113  X.  Y.  93,  20  X.  E.  594,  598, 

2:  789 

194.  The  title  of  an  act  showing  a  pur- 
pose to  charter  a  "passenger  railway  com- 
pany" is  sufficient  to  support  a  statute 
which  really  charters  a  steam  railroad  com- 
pany for  carrying  both  passengers  and 
freight.  Millvale  v.  Evergreen  R.  Co.  131 
Pa.   1,  18  Atl.  993,  7:  369 

195.  A  title  reading,  "An  Act  to  Facili- 
tate the  Carriage  of  Passengers  and  Prop- 
erty by  Railroad  Companies,"  is  insufficient, 
under  a  constitutional  provision  requiring 
the  title  of  an  act  to  express  the  subject 
thereof,  to  sustain  a  statute  which,  after 
providing  that  all  railroad  companies  hav- 
ing a  terminus  upon  a  navigable  river  shall 
have  power  to  own  water-craft  for  trans- 
portation across  it,  provides  that  no  right 
shall  exist  to  condemn  any  real  estate  for 
landings,  and  that  the  act  shall  apply  only 
to  such  railroad  companies  as  own  the  land- 
ing for  such  water-craft.  Thomas  v.  Wa- 
bash, St.  L.  &  P.  R.  Co.  40  Fed.  126,   7:  145 

196.  Provisions  empowering  railroad  com- 
panies which  contract  with  a  terminal  com- 
pany to  guarantee  the  principal  and  in- 
terest of  bonds  issued  by  such  company,  as 
well  as  other  contracts,  and  to  subscribe 
for  its  capital  stock,  are  within  a  title,  "An 
Act  to  Amend  an  Act  Entitled  'An  Act  to 
Provide  for  the  Organization  of  Railroad 
Terminal  Corporations,  and  to  Define  the 
Powers,  Duties,  and  Liabilities  Thereof.' " 
Ryan  v.  Louisville  &  X.  Terminal  Co.  102 
Tenn.  Ill,  50  S.  W.  744,  45:  303 

197.  A  provision  creating  a  new  liability 
is  within  the  title  of  a  statute,  "An  Act 
Regulating  Liability  of  Railroads  and  Other 
Corporations."  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  v.  Montgomery,  152  Ind.  1,  49  X. 
E.  582,  69:  875 

198.  The  title  of  "An  Act  to  Create  a  Fire- 
men's Pension  Fund"  does  not  sufficiently 
state  the  subject  of  the  act  without  stat- 
ing the  source  of  the  fund,  where  the  act 
provides  for  creating  it  by  a  tax  on  for- 
eign insurance  companies  doing  business  in 
counties  which  have  cities  with  paid  fire 
departments.  Henderson  v.  London  &  L. 
Ins.  Co.  135  Ind.  23,  34  X.  E.  565,      20:  827 

199.  A  statute  prohibiting  corporations 
to  have  any  interest  in  any  store  or  mer- 
chandise business,  while  the  title  mentions 
only  sales  to  employees,  is  in  violation  of 
the  constitutional  provision  which  requires 
every  act  to  embrace  but  one  subject,  which 
shall  be  described  in  the  title.  Luman  v. 
Hitchins  Bros.  Co.  90  Md.  14,  44  Atl.  1051. 

46:  393 

200.  A  prohibition  of  contracts  releasing 
corporations  from  their  liability  to  injured 
employees  is  within  the  main  subject  ex- 
pressed in  the  title,  which  is  the  regulation 
of  liabilitv  in  such  cases.  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  V.  Montgomery,  152  Ind.  1,49 
X.  E.  582,  69:  875 

201.  Regulations  as  to  payment  of -wages 
of  employees  of  corporations,  contained  in 
Kan.  Laws  1897,  chap.  145,  cannot  be  up- 
held as  amendments  or  alterations  of  cor- 
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imrate  charters,  as  the  statute  is  entitled, 
"An  Act  to  Secure  to  Laborers  and  Others 
the  Payment  of  Their  Wages,"  without  any 
reference  to  corporate  charters,  while  the 
Constitution  provides  that  no  bill  shall  con- 
tain more  than  one  subject,  which  shall  be 
expressed  in  its  title.  State  v.  Haun,  61 
Kan.  146,  59  Pac.  340,  47:  369 

As  to  municipal  matters. 
See  also  infra,  251,  252. 

202.  The  title  of  an  act  which  is  "An  Act 
in  Relation  to  the  Lighting  of  Cities  and 
Towns,  and  Furnishing  the  Inhabitants 
Thereof  with  Electric  Light,"  etc., — is  suffi- 
cient to  cover  a  provision  giving  a  city 
council  power  to  make  contracts  for  light- 
ing the  streets.  Rushville  Gas  Co.  v.  Rush- 
ville,  121  Ind.  206,  22  X.  E.  72,  6:  315 

203.  "An  Act  to  Legalize  the  Proceedings 
of  the  Boards  of  Supervisors  of  Muscatine 
and  Louisiana  Counties  in  Locating  and  Con- 
structing a  Levee  on  Muscatine  Island,  in 
Said  Counties,  and  to  Provide  for  an  As- 
sessment of  the  Cost  Thereof  on  the  Lands 
Benefited  Thereby,"  complies  with  the  con- 
stitutional provision  that  "every  act  shall 
embrace  but  one  subject,  and  matters  prop- 
erly connected  therewith."  Richman  v.  Mus- 
catine County,  77  Iowa,  513,  42  X.  W. 
422,  4:  445 

204.  The  titles  of  statutes,— as  "An  Act 
to  Charter"  a  railroad  company  and  "An  Act 
to  Amend  an  Act  Entitled  'An  Act  to  Char- 
ter' "  such  company,— are  sufficient,  under 
a  constitutional  provision  that  statutes  shall 
relate  to  but  one  subject,  which  must  be 
expressed  in  the  title,  to  sustain  a  pi'ovision 
in  the  body  of  the  act  giving  authority  to 
counties,  townships,  etc.,  to  subscribe  to  the 
stock  of  such  company,  and  declaring  that 
such  townships,  etc.,  shall  be  bodies  politic 
and  corporate,  invested  with  the  necessary 
powers  to  carry  out  the  statutory  provi- 
sions. Floyd  V.  Perrin,  30  S.  C.  1,  8  S. 
E.   14,  2:242 

205.  Authority  to  issue  negotiablie  bonds 
for  municipal  purposes  is  germane  to  the 
primary  objects  of  the  incorporation  of  a 
city,  and  is  referable  and  cognate  to  the 
subject  expressed  in  the  title  of  "An  Act 
to  Amend  the  Charter  of  the  Town  of  Bes- 
semer, and  to  Reincorporate  the  Same  as 
the  City  of  Bessemer,  and  to  Establish  a 
Charter'  Therefor."  Judson  v.  Bessemer,  87 
Ala.  240,  6   So.  267,  4:  742 

206.  A  provision  in  a  statute  authorizing 
'townships"  to  refund  their  indebtedness  is 
within  the  title  "An  Act  to  Enable  .  .  . 
Municipal  Corporations  ...  to  Refund 
Their  Indebtedness."  Rathbone  v.  Hopper. 
.57   Kan.   240,  45  Pac.   610,  34:  674 

207.  The  creation  of  a  park  commission 
and  a  board  of  park  commissioners  is  with- 
in the  purview  of  a  title  authorizing  the 
acquisition,  maintenance,  and  improvement 
fif  parks.  ^Memphis  v.  Hastings,  113  Tenn. 
142.  86  S.  W.   609,  69:  750 

208.  A  provision  in  a  statute  authorizing 
llic  condemnation  of  land  for  boulevards 
U)  connect  parks  is  covered  by  a  title  stat- 
ing the   object  of  the  statute  to  be  to  au- 


thorize   the   acquisition,   improvement,  anS 
maintenance  of  parks.  Id. 

209.  Provisions  concerning  the  condemna- 
tion and  disposal  of  land  by  counties  in  re- 
lation to  public  improvements  undertaken' 
by  the  state  or  the  United  States  are  suffi- 
ciently covered  by  a  title  "An  Act  to  Grant 
to  and  Prescribe  Powers  of  Counties  Rela- 
tive to  Public  Works  Undertaken  or  Pro- 
posed by  the  State  or  the  United  States."' 
Lancey  v.  King  County,  15  Wash.  9,  45- 
Pac.  645,  34:  817 

210.  A  provision  in  a  statute  for  the  ap- 
plication of  a  part  of  a  country  road  tax  to> 
streets  in  cities  and  towns  is  within  the 
general  subject  of  the  title  of  the  act  wheifc 
that  is  the  laying  out  and  maintaining  of 
public  roads  of  the  counties.  Duval  County 
Comrs.  V.  Jacksonville,  36  Fla.  196,  18  So.. 
339,  29:416; 

211.  A  statute  entitled  "An  Act  to  Au- 
thorize the  City  of  Milwaukee  to  Change- 
the  Grade  of  Streets"  is  void  because  the- 
subject  is  not  expressed  in  its  title,  as  it 
is  essentially  a  local  act,  applying  only  to- 
certain  specified  streets  in  particular  ward* 
of  the  city.  Anderton  v.  Milwaukee,  82" 
Wis.  279,  52  X,  W.  95,  15:  830' 

212.  The  maintenance  of  a  ferry  by  the 
county  of  Multnomah  at  Sellwood  is  not 
within  the  subject  of  Or.  act  1895,  provid- 
ing for  the  acquisition  of  specified  bridges- 
and  ferries  by  the  city  of  Portland.  Simon 
V.  Xorthup,  27  Or.  487,  40  Pac.  560,  30:  171 

213.  The  subject  of  private  detectives  and. 
their  regulation  is  properly  comprehended 
in  a  statute  purporting  by  its  title  to  create 
a  board  of  police  comrnissioners  and  author- 
ize the  appointment  of  a  police  force.  State 
v.    Bennett,    102    Mo.    356,    14    S.    W.    865,. 

10:  717 

214.  An  act  providing  for  a  board  of  met- 
ropolitan police  and  fire  department,  the- 
evident  purpose  of  which  is  to  consolidate 
the  police  and  fire  departments  in  cities  of" 
a  certain  class  in  one  management,  em- 
braces but  one  subject.  Evansville  v.  State 
ex   rel.  Blend,   118   Ind.  426,  21   X.   E.  267, 

4:  93^ 

215.  An  act  is  not  subject  to  the  objec- 
tion that  it  contains  matter  different  from 
what  is  expressed  in  its  title,  where  it  is- 
entitled,  "An  Act  to  Amend,  Revise,  and 
Consolidate  the  Several  Acts  Granting  Cor- 
porate Authorit}^  to  the  City  of  Americus,. 
to  Confer  Additional  Powers  upon  the  May- 
or and  Citj'  Council  of  Americus,  to  Extend 
the  Corporate  Limits  of  Said  City,  and  for 
Other  Purposes,"  because  it  withdraws  from 
the  city  certain  of  its  former  powers  by 
providing  for  a  board  of  police  commission- 
ers which  shall  have  the  exclusive  control 
of  the  police  officers  of  the  city,  naming 
the  first  members  of  the  board,  prescribing 
the  manner  in  which  their  successors  shall 
be  chosen,  and  setting  forth  their  duties  and 
powers.  Americus  v.  Perrv,  114  Ga.  871, 
40  S.  E.   1004,  '  57:  230- 

216.  An  act  creating  a  board  of  drainage 
commissioners  witli  certain  corporate  pow- 
ers, for  the  purpose  of  promoting  the  publie- 
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health  and  welfare,  in  the  drainage  and  re- 
clamation of  a  certain  district,  althoujfh  a 
special  act,  is  not  within  the  inhibition  of 
Wis.  Const,  art.  4,  §  31,  subd.  7,  against 
special  or  private  laws  giving  corporate 
powers  or  franchises  except  to  cities,  as  it 
falls  within  the  police  power.  State  e.x  rel. 
Baltzell  V.  Stewart,  74  Wis.  620,  43  N.  W. 
947,  6:  394 

217.  The  title,  "An  Act  Relating  to  Fire 
Escapes  for  Buildings,"  is  sufficient  to  cover 
provisions  in  the  act  imposing  dutes  as  to 
its  enforcement  upon  factory  inspectors,  the 
grand  jury,  the  sheriff,  and  the  courts,  and 
prescribing  the  penalty  for  its  violation. 
Arras  V.  Ayer,   192  111.   001,  61    X.   E.   851, 

58:  277 

218.  The  constitutional  prohibitSon  against 
the  passage  of  any  statute  containing  mat- 
ter different  from  that  expressed  in  the  title 
thereof  is  not  violated  by  an  act  entitled 
"An  Act  to  Amend  the  Charter  of  the  City 
of  Atlanta,  to  wit,  The  Act  Incorporating 
the  City  of  Atlanta,  Approved  February  28, 
1874,"  etc.,  and  empowering  the  mayor  and 
general  council  of  the  city  to  provide  by 
ordinance  for  the  regulation  of  public  meet- 
ings and  public  speaking  in  its  streets  by 
preventing  the  obstruction  thereof  or  the 
gathering  of  disorderly  crowds  thereon. 
Fitts  V.  Atlanta,  121  Ga.  567,  49  S.  E. 
793,  67 :  803 
As  to  officers  and  elections. 

219.  Provisions  as  to  political  conventions, 
and  nominations  thereby  and  voting  there- 
in, and  as  to  expenditures  by  candidates 
and  the  placing  of  names  on  official  ballots, 
are  void  when  made  in  a  statute  providing 
for  general  primary  elections.  Spier  v. 
Baker,  120  Cal.   370,  52  Pac.  659,       41 :  196 

220.  A  statute  reconstructing  or  reform- 
ing an  existing  board  of  revenue  is  not  in- 
valid because  its  title  is  "An  Act  to  Es- 
tablish a  Board  of  Revenue."  State  ex  rel. 
Bragg  v.  Rogers,  107  Ala.  444,  19  So.  909, 

32:  520 

221.  The  title  of  an  act  which  states  that 
it  is  to  abolish  one  office  and  create  an- 
other is  not  defective  on  the  ground  that 
the  new  office  is  the  same  as  the  old  one. 
State  ex  rel.  Yancey  v.  Hyde,  129  Ind. 
296,  28  N.  E.   186,  '  13:  79 

222.  Provisions  for  the  abolition  of  a  pen- 
itentiary and  dismissal  of  its  superintendent 
are  not  covered  by  a  title  describing  the 
statute  as  one  in  relation  to  the  manage- 
ment of  the  penitentiary  "relative  to  the 
salary  of  the  keeper."  People  ex  rel.  Cor- 
scadden  v.  Howe,  177  X.  Y.  499,  69  X'.  E. 
1114,  66:  664 

223.  The  title,  "An  Act  to  Provide  for 
the  Election  of  Electors  of  President  and 
Vice  President,  etc.,"  sufficiently  expresses 
the  subject  of  an  act  which  provides  for 
the  election  of  alternate  electors  as  well 
as  electors.  McPherson  v.  Blacker,  92  Mich. 
377,  52  S.  W.  469,  16:  475 

224.  The  failure  of  the  title  of  a  stat- 
ute providing  for  the  appointment  of  police 
commissioners,  ta  indicate  a  provision  that 
the  term   of  prior  officers  shall  be  termi- 


nated by  the  appointment  of  the  commis- 
sioners, is  not  fatal  to  the  act.  Fox  v.  Mc- 
Donald, 101  Ala.  51,  13  So.  416,         21:  529- 

225.  A  reduction  or  change  of  salaries  of 
county  officers  is  not  sufficiently  indicated 
by  the  title  of  an  act  "To  Provide  for  the 
Economical  Management  of  County  Affairs." 
Anderson  v.  W^hatcom  County,  15  Wash. 
47,  45  Pac.  065,  33:  137 

226.  A  provisions  requiring  officers  to  tax 
and  collect  fees  for  the  creation  of  a  fund 
out  of  which  their  salaries  shall  be  paid  is- 
within  the  scope  of  the  title  of  an  act  en- 
titled "An  Act  Fixing  the  Compensation 
and  Prescribing  the  Duties  of  Officers." 
Henderson  v.  State  ex  rel.  Stout,  137  Ind. 
552,  36  X.  E.  257,  24:  469- 

227.  The  appropriation  in  111.  act  June 
17,  1893,  §  10,  for  the  salaries  of  factory 
inspectors,  is  a  subject  not  expressed  in  the 
title,  "An  Act  to  Regulate  the  Manufacture 
of  Clothing,  Wearing  Apparel,  and  Other 
Articles  in  This  State,  and  to  Provide  for 
the  Appointment  of  State  Inspectors  to  En- 
force the  Same,  and  to  Make  an  Appropria- 
tion Therefor,"  and  is  void  under  111.  Const, 
art.  4,  §  13,  declaring  that  if  a  subject  shall 
be  embraced  in  an  act  which  is  not  ex- 
pressed in  the  title,  the  act  shall  be  void 
as  to  so  much  thereof  as  is  not  expressed. 
Ritchie  v.  People,  155  III.  98,  40  X.  E.  454, 

29:  79 

228.  An  act  regulating  the  sheriff's  fee»- 
for  a  particular  county  only  is  local  within 
the  meaning  of  Wis.  Const,  art.  4.  §  18,. 
providing  that  no  private  or  local  bill  shall' 
embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  its  title.  Milwaukee 
County  V.  Isenring,  109  Wis.  9,  85  X.  W. 
131,  53:  eSly- 

229.  That  portion  of  Kan.  Laws  1879, 
chap.  80,  §  15,  relating  to  the  registration 
of  voters,  which  prescribes  a  criminal  pun- 
ishment for  improperly  registering  the 
names  of  voters,  is  not  unconstitutional  or 
void  on  the  ground  that  the  title  to  the 
act  is  not  broad  enough  to  authorize  that 
provision.  State  v.  Bush,  47  Kan.  201,  27 
Pac.  834,  13:  607 
As  to  bookmaking  and  pool  selling. 

See  also  supra,  170. 

230.  The  subject  of  an  act  cannot  be  held 
to  be  not  clearly  expressed  by  the  title- 
"To  Prohibit  Bookmaking  and  Pool-Selling," 
on  the  ground  that  it  is  to  regulate,  and 
not  to  prohibit,  simply  because  it  forbids 
bookmaking  and  pool-selling  on  events  oc- 
curring beyond  the  borders  of  the  state,^ 
without  alluding  to  those  which  might  oc- 
cur within  its  borders,  since  such  business 
is  not  sanctioned  by  failure  to  prohibit  it. 
State  v.  Burgdoerfer,  107  Mo.  1,  17  S.  W. 
646,  14:  846 

231.  The  words  "suppression  of  gam- 
bling." in  the  title  of  a  statute,  sufficiently- 
express  the  subject  of  a  provision  prohibit- 
ing wagers  or  the  sale  of  pools  or  ticket* 
on  horse  races,  prize  fights,  or  other  con- 
tests not  occurring  in  the  state.  State  v.. 
Stripling,  113  Ala.  120,  21  So.  409,       36:  81 

232.  Pool-selling  is  the  only  form  of  bet- 
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ting  or  wager  that  is  punishable  by  a  stat- 
ute which  prohibits  bets  and  wagers  of  all 
kinds,  but  the  title  of  which  is  "An  Act  to 
Prevent  Pool-selling,  etc."  Ex  parte  Lacy, 
93  Va.   159,   24    S.   E.  930,  31:822 

As  to  traffic  in  intoxicating  liquors. 
See  also  infra,  253,  262. 

233.  The  New  Jersey  act  "To  Regulate 
the  Sale  of  Intoxicating  Liquors,"  prohibit- 
ing the  sale  of  liquors  by  the  small  measiire, 
>does  not  violate  the  constitutional  provision 
as  to  entitling  of  statutes.  State,  Paul, 
Prosecutor,  v.  Gloucester  County  Circuit  Ct. 
Judge  (N.  J.  Err.  &  App.)  50  N.  J.  L.  585, 
15  Atl.  272,  287,  1 :  86 

234.  The  title  of  an  act,  "The  Better 
Regulation  and  Restriction  of  the  Sale  of 
Intoxicating  Liquors,"  clearly  covers  provi- 
sions providing  for  its  enforcement  and  pen- 
alties for  its  violation,  as  well  as  for  a 
remonstrance  against  the  granting  of  li- 
-cense.  and  conferring  jurisdiction  upon  cer- 
tain courts  in  case  of  its  violation.  State 
V.    Gerhardt,    145   Ind.   439,    44   N.    E.   469, 

33:  313 

235.  A  provision  for  remonstrances 
against  licenses  to  sell  intoxicating  liquors 
which  may  prevent  granting  them  is  with- 
in the  scope  of  the  title  of  an  act  "To 
Better  Regulate   and  Restrict"   such   sales. 

Id. 

236.  The  title  of  an  act,  which  says  that 
it  is  to  tax  traffic  in  intoxicating  liquors 
and  regulate  and  control  Ihe  same,  fairly 
expresses  the  purpose  of  the  act,  and  is 
not  insufficient  because  the  law  may  be  in 
effect  a  license  law  without  being  so  named. 

'.State  ex  rel.  Witter  v.  Forkner,  94  Iowa, 
1,  62  N.  W.  772,  28:206 

As  to  water  rights;   drains. 
See  also  supra,  216. 

i537.  The  grant  of  the  fee  of  land  under 
tide  water  is  within  the  title  of  an  act 
granting  "The  Riparian  Rights  in  the  River 
Front."  Mobile  Transportation  Co.  v.  Mo- 
bile, 128  Ala.  335,  30  So.  045,  64:  333 

238.  The  requirement  of  Wyo.  Const,  art. 
3,  §  24,  that  "no  bill  .  .  .  shall  be  passed 
containing  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title,"  is 
not  violated  by  "An  Act  Providing  for  the 
Supervision  of  the  Waters  of  the  State," 
because  of  a  provision  for  adjudication  of 
priorities  of  water  rights,  since  such  deter- 
mination is  part  of  the  general  subject 
and  germane  to  it.  Farm  Investment  Co.  v. 
Carpenter,  9  Wyo.  110,  61  Pac.  258,  50:  747 

239.  The  title  "An  Act  to  Provide  for  Con- 
structing and  Maintaining  Drains"  is  suffi- 
cient to  cover  provisions  for  appointment  of 
a  commission,  with  specified  powers,  to  pro- 
vide for  levying  assessments  for  the  cost  of 
the  drains,  and  the  issuance  of  county 
l)onds  to  meet  expenses,  and  create  a  sink- 
ing fund  to  pay  the  bonds.  Martin  v.  Tvler, 
4  X.  D.  278,  60  N.  W.  392,  25.'  838 

240.  A  provision  for  the  acquirement  by 
irrigating  companies,  of  the  right  of  way 
for  canals  and  ditches,  is  within  the  title 
of  Neb.  act  March  27,  1889,  entitled  "An 
Act  to  Provide  for  Water  Rights  and  Irri- 
gation and  to  Regulate  the   Use   of  Water 


for  Agricultural  and  Manufacturing  Pur- 
poses." Paxton  &  H.  Irrig.  C.  &  L.  Co. 
V.  Farmers'  &  M.  Irrig.  &  L.  Co.  45  Neb.  884, 
64  N.  W.  343,  29:  853 

241.  A  statute  providing  for  land  drain- 
age cannot  be  overthrown  because  the  drain- 
age of  agricultural  land  simply  to  improve 
such  land  is  not  within  the  title,  which 
provides  for  promoting  the  public  health, 
convenience,  and  welfare  by  drainage,  where 
the  terms  of  the  statute  do  not  authorize 
the  improvement  of  agricultural  land  sim- 
ply to  improve  it.  Sisson  v.  Buena  Vista 
County,  128  Iowa,  442,  104  N.  W.  454. 

70:  440 

3.  Amendments;  Revision;  Codification. 

See  also  supra,  13,  201 ;  infra,  258,  266,  590- 

605. 
For  Editorial  Notes,  see  infra,  IV.  §  6. 

242.  If  an  act  embraces  only  one  subject, 
which  is  expressed  in  the  title,  it  is  not  nec- 
essary that  every  other  act  which  it  re- 
peals or  alters  by  implication  should  be 
mentioned  in  the  title.  Winona  v.  Winona 
County  School  Dist.  No.  82,  40  Minn.  13, 
41    N.    W.    539,  3:  46 

243.  The  title  of  an  amendatory  statute 
need  not  express  the  subject  of  its  pro- 
visions, if  the  title  of  the  original  statute 
amended  is  sufficient  to  embrace  the  mat- 
ters covered.  Com.  v.  Brown,  91  Va.  762, 
21   S.  E.  357,  28:  110 

244.  The  title  of  a  supplemental  statute 
which  refers  to  the  subject-matter  only  by 
reference  to  the  principal  act  is  sufficient  if 
the  legislation  in  the  supplement  is  germane 
to  the  subject  of  the  original  bill.  Mill- 
vale  V.  Evergreen  R.  Co.  131  Pa.  1,  18  Atl. 
993,  7:  369 

245.  An  amendatory  act,  whose  caption 
merely  recites  the  title  of  the  original 
act,  without  enlarging  its  scope,  is  consti- 
tutional and  valid,  providing  its  purview 
is  germane  to  the  title  of  the  original  act. 
Memphis  v.  Hastings,  113  Tenn.  142,  86 
S.    W.    609,  69:750 

246.  The  object  of  a  tax  being  sufficiently 
stated  in  the  statute  which  creates  it,  the 
title  of  a  subsequent  amendatory  statute 
merely  continuing  the  tax  need  not  repeat 
the  object  of  the  tax.  Com.  v.  Brown,  91 
Va.  762,  21  S.  E.  357,  28:  110 

247.  A  title,  "An  Act  Entitled  'An  Act 
Amending  An  Act  Concerning  the  Educa- 
tion of  Children,'  Approved  March  8,  1879," 
sufficiently  refers  to  the  title  of  the  for- 
mer act  to  comply  with  the  requirements  of 
the  Constitution  as  to  the  amendment  of 
statutes,  where  the  title  of  the  former  act 
was  "An  Act  Concerning  the  Education  of 
Children."  State  v.  Bailey,  157  Ind.  324, 
61   N.  E.  730,  59:  435 

248.  The  title  of  an  act,  which  is,  "A 
Further  Supplement  to  an  Act  Entitled 
'An  Act  to  Protect  Trademarks  and  La- 
bels,' "  sufficiently  shows  the  object  of  the 
law,  which  is  the  protection  of  trademarks 
and  labels,  although  the  title  of  the  prior 
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-act  is  not  correctly  recited.  Schmalz  v. 
Woolley  (N.  J.  Err.  &  App.)  57  N.  J.  Eq. 
303,    41    Atl.    939,  43:  86 

249.  The  amendment  of  an  act  entitled 
"An  Act  for  the  Incorporation  of  Manu- 
facturing Companies,"  which  makes  it  in- 
clude mercantile  companies,  is  in  violation 
of  the  constitutional  provision  that  the  ob- 
ject of  an  act  shall  be  expressed  in  its 
title.  Eaton  v.  Walker,  76  Mich.  579,  43 
N.    W.    638,  6:  102 

250.  The  title  of  an  act  vi^hich  states  the 
purpose  thereof  to  be  to  repeal  and  re-en- 
act, with  amendments,  a  certain  section  of 
the  Code  of  Public  General  Laws,  title 
Elections,  and  to  add  new  sections  thereto, 
sufficiently  states  the  subject  of  the  stat- 
ute, which  is  to  regulate  the  forn?  and  meth- 
od of  election  proceedings.  Lankford  v. 
Somerset  County,  73  Md.  105,  20  Atl.  1017, 

11:  491 

251.  The  subject  of  an  act  entitled  an 
amendment  to  a  certain  section  of  a  certain 
chapter  of  the  charter  of  a  city  is  sufficient- 
ly indicated  in  the  title.  Kelly  v.  Minne- 
:apolis,  57   Minn.  294,  59  N.  W.  304,  26:  92 

252.  A  statute  attempting  to  annex  non- 
contiguous territory  to  a  city  is  not  ger- 
mane to  the  subject  of  amendment  to  the 
charter  or  its  provisions  expressed  in  the 
title  as  "An  Act  to  Revise  and  Amend  the 
Charter."  Denver  v.  Coulehan,  20  Colo. 
471,  39  Pac.  425,  27:  751 

253.  "An  Act  to  Prevent  the  Sale  or 
Giving  or  Delivering  Liquors  to  Minors"  is 
not  broad  enough  to  embrace  an  amendment 
not  relating  to  minors,  but  which  prohibits 
:such  sale  or  giving  to  drunken  husbands. 
Hyman  v.  State,  87  Tenn.  109,  9  S.  W. 
372,  1 :  497 

254.  The  title  of  a  statute  amending,  re- 
enacting,  repealing,  or  adding  to  any  part 
of  the  Code,  sufficiently  states  th(;  object 
by  adopting  and  expressing  the  number  and 
subject  of  the  chapter  of  the  Code  affected 
thereby.  Com.  v.  Brown,  91  Va.  762,  21  S. 
E.    357,  28:  110 

255.  The  title  "An  Act  to  Revise  the 
Code  of  Civil  Procedure  of  the  State  of 
California,"  does  not  sufficiently  comply 
"with  a  constitutional  provision  that  every 
act  shall  embrace  but  one  subject,  which 
subject  shall  be  expressed  in  its  title, — at 
least  where  the  act  deals  with  a  vast  variety 
of  subjects,  many  of  which  are  totally  dis- 
tinct from  each  other,  many  of  them  having 
no  relation  to  civil  procedure.  Lewis  v. 
Dunne,  134  Cal.  291,  66  Pac.  478,  55:  833 

f.  Plurality  of  Subjects. 

Limiting   Act    for   Appropriations   to    That 

Subject,  see  Appropriations,  12-14. 
^ee  also  supra,  255. 
For  Editorial  Notes,  see  infra,  IV.   §  6. 

256.  A  statute  containing  two  distinct  sub- 
jects, both  of  which  are  expressed  in  the  ti- 
tle, is  wholly  void  under  111.  Const,  art.  4,  § 
13,  declarinn;  that  no  act  shall  embrace  more 
"than  one  subject  and  that  shall  be  expressed 


in  the  title;  but  if  any  subject  be  embraced 
which  is  not  expressed  in  the  title,  the  act 
is  void  only  as  to  so  much  thereof  as  shall 
not  be  expressed.  Ritchie  v.  People,  155 
111.    98.   40   N.   E.    454,  29:  79 

257.  The  fact  that  a  statute  expresses  two 
subjects  in  its  title  will  not  defeat  it,  where 
the  law  itself  contains  only  one  of  the  sub- 
jects together  with  minor  provisions  con- 
nected with  and  necessary  to  the  full  ac- 
complishment of  its  object.  The  expres- 
sion of  the  other  subject  in  its  title  may  be 
disregarded  as  surplusage.  Judson  v.  Bes- 
semer, 87  Ala.  240,  *  So.  267,  4:   742 

258.  An  act  to  approve  and  adopt  a  code 
of  laws  does  not  contain  more  than  one  sub- 
ject-matter, within  the  meaning  of  Ga. 
Const,  art.  3,  §  7,  H  8,  which  limits  a  law 
to  one  subject-matter,  expressed  in  the  title. 
Central  of  Ga.  R.  Co.  v.  State,  104  Ga.  831, 
31   S.  E.  531,  42:  518 

259.  An  act  does  not  embrace  more  than 
one  subject  because,  with  regulations  as  to 
the  manufacture,  transportation,  use,  and 
sale  of  explosives,  it  also  prescribes  a  pun- 
ishment for  violation  of  such  regulations. 
Hronek  v.  People,  134  111.  139,  24  N.  E.  861, 

8:  837 

260.  A  statute  does  not  involve  more  than 
one  subject  of  legislation  because,  with  pro- 
visions regulating  the  manufacture,  etc.,  of 
explosives  for  legitimate  purposes,  it  pro- 
hibits their  manufacture  or  procurement  for 
the  unlawful  destruction  of  life  or  property. 

Id. 

261.  A  provision  for  civil  remedies  and 
procedure,  as  well  as  criminal  prosecutions 
for  violation  of  other  provisions  of  the  same 
statute,  does  not  make  it  invalid  as  includ- 
ing more  than  one  subject  of  legislation. 
State  ex  rel.  Duensing  v.  Roby,  142  Ind. 
168,  41  N.  E.  145,  33:  213 

262.  Mich.  Pub.  Acts  1889,  No.  207,  to 
prohibit  the  manufacture  and  sale  of  intox- 
icating liquors  and  to  empower  the  board 
of  supervisors  of  the  several  counties  after 
the  electors  have  voted  in  favor  of  prohibi- 
tion, to  prohibit  the  manufacture  and  sale 
of  liquors,  does  not  embrace  two  distinct 
objects  in  its  title,  the  object  of  the  act 
as  a  whole  being  to  prohibit  the  manufac- 
ture and  sale  of  liquors  at  the  option  of 
the  local  authorities.  Feek  v.  Bloomingdale 
Twp.    Bd.    82    Mich.    393,    47    N.    W.    37, 

10:  69 

263.  A  statute  prescribing  the  compensa- 
tion and  duties  of  county  clerks,  recorders, 
of  conveyances,  clerks  of  courts,  and  sheriffs 
does  not  embrace  more  than  one  subject,  al- 
though it  includes  provisions  for  the  ap- 
pointment of  deputies  and  for  exacting  cer- 
tain sums  from  parties  to  suits,  which  shall 
be  turned  into  the  treasury.  Northern 
Counties  Invest.  Trust  v.  Sears,  30  Or.  388, 
41   Pac.  931,  35:  188 

264.  The  compensation  of  officers,  whether 
of  state,  county,  or  township,  is  a  matter 
which  may  be  embraced  in  a  single  statute 
Henderson  v.  State  ex  rel.  Stout,  137  Ind. 
552.  36  N.  E.  257,  24:  469 

265.  But  one  subject  is  included  in  a  stat- 
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ute  defining  the  boundaries  of  several  judi- 
cial districts,  providing  for  holding  terms 
of  court  therein,  and  defining  certain  duties 
of  the  trial  court  in  one  of  the  districts,  and 
also  repealing  all  laws  inconsistent  there- 
Avith.  Aikman  v.  Edwards,  55  Kan.  751.  42 
Pac.  366,  30:  149 

266.  The  Alabama  "Act  to  Amend  the 
Charter  of  the  Town  of  Bessemer,  and  to 
Reincorporate  the  same  as  the  City  of  Bes- 
semer, and  to  Establish  a  Charter  There- 
for," it  not  appearing  but  that  said  town 
was  originally  incorporated  imder  the  gen- 
eral law  of  tiie  state,  %nerely  reincorporates 
the  town  into  a  city,  and  does  not  amend 
any  law,  and  therefore  is  not  within  the  con- 
stitutional provision  against  a  law  contain- 
ing more  than  one  subject,  although  the  first 
section  of  the  act  provides  "that  the  charter 
of  the  present  town  of  Bessemer  be  altered, 
amended,  and  enlarged  in  conformity  here- 
with." Judson  v.  Bessemer,  87  Ala.  240.  6 
So.  267,  4:  742 

267.  The  title  "An  Act  to  Provide  for  the 
Treatment  and  Cure  of  Habitual  Drunk- 
ards" does  not  describe  more  than  one  sub- 
ject, or  vary  from  the  body  of  the  act,  which 
mentions  treatment  only,  and  not  cure. 
Baltimore  v.  Keeley  Institute,  81  Md.  106, 
31  Atl.  437,  27:  646 

268.  There  is  sufficient  unity  of  object 
in  a  statute  entitled  "An  Act  Relative  to 
Societies  for  the  Prevention  of  Cruelty  to 
Animals;  Their  Organization,  Their  Officers, 
Members  and  Agents,  and  the  Fines  Col- 
lected, .  .  .  and  the  Duties  of  Munici- 
pal Corporations  with  Respect  Thereto." 
State  V.  Karstendiek,  49  La.  Ann.  1621,  22 
So.   845.  39:  520 

269.  The  title  of  111.  act  June  17,  1893,  en- 
titled "An  Act  to  Regulate  the  Manufacture 
of  Clothing.  Wearing  Apparel,  and  Other  Ar- 
ticles in  This  State,  and  to  Provide  for  the 
Appointment  of  State  Inspectors  to  Enforce 
the  Same,  and  to  Make  an  Appropriation 
Therefor,"  does  not  express  two  subjects  be- 
cause the  appropriation  for  salaries  of  the 
factory  inspectors  provided  for  is  a  separate 
subject,  as  the  words  "appropriation  there- 
for" do  not  neces.sarily  imply  that  the  ap- 
propriation is  for  such  salaries,  but  may  be 
for  the  pavment  of  their  expenses.  Ritchie 
V.  People, "155  111.  98,  40  N.  E.  454,    29:  79 

270.  Not  more  than  one  subject  is  includ- 
ed in  a  statute  regulating  and  limiting  the 
hours  of  labor  of  females  in  certain  employ- 
ments, merely  because  the  statute  prescribes 
certain  means  and  proceedings  for  its  en- 
forcement, and  certain  duties  to  be  per- 
formed with  respect  thereto  by  designated 
officials.  Wenham  v.  State,  65  Neb.  394. 
91    N.  W.   421,  58:  825 

271.  But  one  subject  is  indicated  in  the 
title  of  an  act  for  the  protection  of  skilled 
labor  and  the  registration  of  labels,  trade- 
marks, names,  brands,  or  devices  covering 
tlie  products  of  such  labor  associations  or 
unions.  Perkins  v.  Heert,  158  N.  Y.  .306. 
53  N.  E.    18,  43:  858 

272.  More  tlian  one  object  is  not  embj-aced 
in   a   statute   which   makes   it   unlawful   to 


make  any  bet  or  wager,  or  receive,  record^ 
register,  or  forward  anything  of  value  to 
be  bet  or  wagered  upon  a  trial  of  speed  or 
endurance  of  any  beast,  to  take  place  be- 
yond the  limits  of  the  state,  or  to  assist  ii* 
so  doing,  although  the  title  is  "An  Act  to 
Prevent  Pool  Selling  and  so  forth."  Ex 
parte   Lacy,    93    Va.    159,   24    S.   E.    930. 

31 :  822 

273.  Tenn.  Acts  1895,  chap.  67,  entitled. 
"An  Act  to  Protect  Hotel,  Inn,  and  Boarding- 
House  Keepers,"  is  not  unconstitutional  on 
the  ground  that  the  title  embraces  more 
than  one  subject.  State  v.  Yardley,  95 
Tenn.  546,  32  S.  W.  481,  34:  656 

274.  Tenn.  Acts  1895,  chap.  67,  providing 
that  specified  fraudulent  acts  to  the  preju- 
dice of  hotel,  inn,  and  boarding-house  keep- 
ers shall  be  misdemeanors,  and  declaring- 
what  shall  constitute  prima  facie  evidence- 
of  fraudulent  intent  in  a  prosecution  for 
such  acts,  and  authorizing  the  sale  of  bag- 
gage left  by  defaulting  patrons, — is  not  un- 
constitutional on  the  ground  that  it  em- 
braces more  than  one  subject.  Id. 

275.  The  title  of  an  act,  "Providing  for 
the  Organization  and  Regulation  of  Banks, 
and  Prescribing  Penalties  for  Violations," 
does  not  contain  more  than  one  subject.. 
Blaker  v.  Hood,  53  Kan.  499,  36  Pac.  1115,. 

24:  854 

276.  A  statute  providing  for  the  acquisi- 
tion of  bridges  and  ferries  by  a  city,  the 
issuance  of  bonds  in  payment  therefor,  the 
transfer  of  the  property  to  the  county  and 
the  collection  of  taxes  by  the  county  to  pay 
the  bonds,  does  not  embrace  more  than  one 
subject  in  violation  of  Or.  Const,  art.  4,  | 
20.  Simon  v.  Northup,  27  Or.  487,  40  Pac. 
560,  30: 171 

277.  An  act  to  amend  and  re-enact  certain 
sections  of  the  Code  of  Virginia  and  repeal 
others  in  relation  to  oysters,  and  to  add  in- 
dependent sections  thereto,  all  of  which  have- 
an  actual  connection  with  the  general  sub- 
ject of  oysters,  does  not  embrace  more  than 
one  subject.  Com.  v.  Brown,  91  Va.  762, 
21    S.  E.  357,  •  28:  110 

278.  A  provision  in  a  bill  making  an  ap- 
propriation for  the  maintenance  of  a  state 
militia,  which  makes  an  appropriation  for 
the  use  of  the  adjutant  general,  and  there- 
by impliedly  repeals  a  statute  imposing 
the  duties  of  such  officer  upon  the  governor's 
private  secretary,  is  not  so  foreign  to  the 
main  object  of  the  bill  as  to  fall  within  the 
condemnation  of  a  constitutional  provision 
that  appropriations  shall  be  made  by  sep- 
arate bills,  each  embracing  but  one  subject. 
State  ex  rel.  Rogers  v.  Moore,  76  Ark.  197,. 
88  S.  W.  881,  70:  671 

g.  Local  or  Special  Legislation. 
1.  General  Principles. 

Constitutional     Limitation     on     Legislative 

Power   as   to,   see    Constitutional   Law, 

936. 
Constitutional    Equality   of   Protection    and 

Privjlges,   see    Constitutional    Law,   XL 

a. 
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Power  of  Ourts  to  Review,  see  Courts,  106- 

115. 
:€ee  also  supra.  10,    70. 
For  Editorial  Notes,  see  infra,  IV.  §§  1,  4, 

7. 

279.  The  constitutional  inhibition  against 
tspecial  legislation  does  not  prevent  classifi- 
cation, but  such  classification  must  be  nat- 
ural,   not    arbitrary;    it    must    stand    upon 

•some  reason,  having  regard  to  the  character 
of  the  legislation  of  which  it  is  a  feature. 
Edmunds  v.  Herbrandson,  2  X.  D.  270,  50  N. 
"W.  970,  14:  725 

280.  A  particular  classification  of  persons 
may  be  valid  if  the  object  of  the  statute  is 
to  raise  revenue,  and  invalid  if  the  object  is 
regulation.  Rosenbloom  v.  State,  64  Neb. 
■342.    89    N.   W.   1053.  57:922 

281.  It  is  not  the  form,  but  the  effect,  of 
-a  statute,  which  determines  its  special  char- 
acter. Edmimds  v.  Herbrandson,  2  N.  D. 
•270,  50  N.  W.  970,  14:  725 

282.  An  act  relating  to  all  the  objects  to 
-which  it  should  relate,  except  one,  is  as 
much  special  legislation  as  if  it  had  em- 
traced  only  the  object  excluded.  Id. 

283.  Special  legislation  is  unconstitutional, 
whether  it  is  efiected  by  one  statute  or  by 
"the  joint  operation  of  two  going  into  force 
euccessivelv.  State  ex  rel.  Dempsev  v. 
Newark  (N.  J.  Sup.)  53  N.  J.  L.  4,  20  Atl. 
«86.  10:  700 

284.  A  statute  relating  to  persons  or 
■things  as  a  class  is  a  general  law,  while  one 
relating  to  particular  persons  or  things  of 
A  class  is  special.  McEldowney  v.  Wyatt, 
44  W.  Va.  711,  30  S.  E.  239,  45:  609 

285.  A  law  is  "general"  in  the  broad 
sense  of  the  term,  if  it  extends  to  the  whole 
state,  or  to  the  whole  of  a  legislative  class 
•of  localities  legitimately  created  for  the 
purposes  of  general  legislation.  Milwaukee 
Countv  V.  Isenring,  109  Wis.  9,  85  N.  W. 
131.     '  53:  635 

286.  A  statute  that  cannot  be  reduced  to 
:&  general  rule  to  operate  in  all  parts  of  the 
state  alike  is  not  a  general  law.  King  v. 
:State,  87  Tenn.  304,  10  S.  W.  509,         3:  210 

287.  A  law  of  a  general  nature  which  is  in 
full  force  in  every  part  of  the  state  com- 
3)lies  with  a  constitutional  requirement 
■that  laws  of  a  general  nature  shall  have  a 
■uniform  operation  throughout  the  state. 
State  ex  rel.  Schwartz  v.  Ferris,  53  Ohio  St. 
314.  41  N.   E.  579,  30:218 

288.  A  general  law  making  a  police  regu- 
lation applicable  to  part  of  the  state  only 
is  not  void,  for  lack  of  equality  and  uni- 
formity. State  V.  Griffin,  69  N.  H.  1.  39 
Atl.  260.  41:177 

289.  The  provision  against  private  or  lo- 
^!al  bills,  found  in  N.  Y.  Const,  art.  3,  §  18, 
a.s   amended  in   1874,  and   continued  in  the 

revision  of  1894,  does  not  affect  previously 
•existing    legislation.     Ingersoll     v.     Nassau 

Elec.   R.  Co.   157   N.  Y.  453,  52  N.  E.  545, 

43:  236 

290.  A  general  law  iipon  a  subject  con- 
•ceming  which  the  constitution  does  not  re- 
•quire  general  legislation  may  properly  be 
nmended   by  a   special   one.     State   ex  rel. 


Terre   Haute   v.  Kolsem,   130   Ind.   434,  29 
N.  E.  595,  14:  .566 

291.  If  the  legislature  in  enacting  a  gen- 
eral law  may  enact  special  provisions  there- 
in, it  may  enact  similar  special  provisions 
by  way  of  amending  a  general  law.  Caro- 
lina Grocery  Co.  v.  Burnet,  61  S.  C.  205, 
39    S.    E.    381,  58:  687 

292.  Whether  or  not  a  general  law  can  be 
made  applicable  to  a  particular  subject  on 
which  special  laws  are  not  prohibited  by  the 
Constitution  is  exclusively  a  legislative 
question.  State  ex  rel.  Terre  Haute  v.  Kol- 
sem,  130  Ind.   434,  29  N.   E.  595,     14:  506 

2.  Instances. 

Contribution    to    Agricultural    Society,    see 

Agricultural    Societies,   5. 
Special  Act  Granting  Divorce,  see   Divorce 

and  Separation,  4. 
See   also   supra,  98. 
For  Editorial  Notes,  see  infra,  IV.    §  7. 

293.  An  act  amending  or  supplementing 
the  laws  regulating  succession  to  estates 
of  decedents,  which  imposes  a  burden  on 
so  much  of  any  estate  only  as  is  in  excess 
of  $5,000,  and  leaves  the  law  unchanged 
as  to  the  residue,  is  a  special  law,  pro- 
hibited by  Pa.  Const,  art.  3,  §  7.  Re  Cope's 
Estate,   191   Pa.   1,  43   Atl.  79,  45:  316 

294.  A  statute  as  to  the  right  of  aliens 
to  hold  property,  which  is  general  as  ap- 
plied to  all  nonresident  aliens  who  are  not 
protected  by  treaties  except  the  heirs  of 
aliens  who  have  already  acquired  lands  or 
who  may  acquire  them  under  general  pro- 
visions therein  specified,  does  not  violate  a 
constitutional  prohibition  against  local  or 
special  laws  changing  descent.  Wunderle  v. 
Wunderle,   144  111.  40,  33  N.  E.  195,     19:  84 

295.  A  statute  for  protecting  labels  of 
labor  unions,  which  applies  to  every  locality 
in  the  state  and  embraces  every  association 
or  union  of  workingmen  or  women,  is  a 
general  law,  and  in  no  sense  local  or  private. 
Perkins  v.  Heert,  158  N.  Y.  306,  53  N.  E. 
18,  43:  858 

296.  A  law  applicable  to  building  and 
loan  associations  as  a  class  is  a  public  and 
general,  and  not  a  private  or  local,  law. 
within  the  meaning  of  the  constitutional 
provision  respecting  the  form  of  title  to 
acts.  Julien  v.  Model  Building,  L.  &  I. 
Asso.  116  Wis.  79,  92  N.  W.  561,       61:  668 

297.  An  act  providing  for  fire  escapes  is 
not  local  or  special  if  it  applies  to  all 
buildings  four  or  more  stories  in  height,  ex- 
cepting private  residences,  and  all  more  than 
two  stories  in  height  used  for  manufactur- 
ing purposes,  etc.  Arms  v.  Ayer,  192  111. 
601.  61    N.   E.   851.  .58:  277 

298.  A  statute  discriminating  in  favor  of 
persons  who  began  the  study  of  law  prior 
to  a  certain  date,  by  allowing  their  admis- 
sion to  the  bar  on  conditions  not  permitted 
to  those  who  began  after  that  date,  is 
within  the  constitutional  prohibition  of 
special  legislation.  Re  Dav,  181  111.  73,  54 
N.  E.  646,  50:  519 

299.  A  statute  making  it  a  crime  for  a 
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man  to  marry  a  woman  for  the  purpose 
of  escaping  a  prosecution  for  seduction,  and 
afterwards  to  desert  her  without  just  cause, 
is  not  in  violation  of  Iowa  Const,  art.  1, 
§  6,  requiring  all  laws  of  a  general  nature 
to  have  a  uniform  operation,  as  it  simply 
imposes  a  liability  for  the  doing  of  specific 
acts,  and  every  man  so  doing  comes  within 
its  operation.  Morris  v.  Stout,  110  Iowa, 
659,   78   N.   W.   843,  50:97 

300.  A  statute  prohibiting  bookmaking, 
pool-selling,  etc.,  which  contains  a  proviso 
exempting  those  who  carry  on  the  business 
"within  the  limits  or  inclosure  of  a  regular 
race  course,"  violates  Mo.  Const,  art.  4,  § 
53,  prohibiting  local  or  special  laws  grant- 
ing any  special  or  exclusive  right,  privilege, 
or  immunity.  State  v.  Walsh,  136  Mo.  400, 
37  S.  W.  1112,  35:  231 

301.  X.  Y.  Laws  1895,  chap.  570,  permit- 
ting racing  associations  organized  imder  the 
provisions  of  that  act  to  hold  racing  meet- 
ings and  to  offer  prizes  or  stakes  to  the 
owner  of  the  winning  horses,  is  a  special 
law  within  X.  Y.  Pen.  Code,  §  352,  pro- 
hibiting racing  for  a  stake,  bet,  or  wager 
except  as  allowed  by  special  law.  People 
ex  rel.  Lawrence  v.  Fallon,  152  N.  Y.  12 
46  X.  E.  296,  37:  227 
Private  corporations;  railroads. 

See   also  supra,  14,   193;    infra,    395. 

302.  The  mere  regulation  of  the  maximum 
rate  of  fare  to  be  collected  by  street  rail- 
road companies  in  cities  of  a  population  of 
100.000  or  more  according  to  the  census  of 
1890  is  not  within  the  prohibition  of  Ind. 
Const,  art.  11,  §  13,  against  the  creation 
of  corporations  by  special  act.  Indianapolis 
V.  Xavin,  151  Ind.  139,  156,  47  X.  E.  525, 
51   X.   E.   80,  41 :  337 

303.  An  ordinance  granting  an  extension 
of  a  street  railway  franchise,  which  stipu- 
lates that  tickets  shall  be  sold  at  a  reduced 
rate  to  residents  of  the  city,  is  unconsti- 
tutional as  in  violation  of  Iowa  Const,  art. 
1,  §  6,  providing  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation 
throughout  the  state.  State  ex  rel.  Bump 
V.  Omaha  &  C.  B.  R.  &  B.  Co.  113  Iowa, 
30.    84   X.   W.    983,  52:  315 

304.  The  extension  of  an  old  special  char- 
ter is  within  Ind.  Const,  art.  11,  §  13.  pro- 
viding that  "corporations  other  than  bank- 
ing shall  not  be  created  by  special  act." 
Bank  of  Commerce  v.  Wiltsie,  153  Ind.  460, 
53  X.  E.  950,  47:  489 

305.  A  constitutional  provision  against 
diminishing  corporate  powers  by  special 
laws  does  not  apply  to  the  mere  imposition 
of  a  privilege  tax  on  a  company  which  is 
not  exempt  therefrom.*.  Knoxville  &  O.  R. 
Co.  V.  Harris,  99   Tenn.  684,  43  S.  W.  115, 

53:  921 

306.  An  amendment  to  the  charter  of  cer- 
tain corporations  by  providing  for  weekly 
payments  of  wages,  but  not  applying  to  all 
corporations  created  under  the  general  law, 
is  in  violation  of  a  constitutional  provision 
that  the  charter  of  no  corporation  shall  be 
changed  bv  special  law.  Braceviile  Coal  Co. 
V.  People,"  147  ill.  66,  35  X.  E.  02,     22:  340 


•  307.  When  the  enlargement  of  corporate- 
powers  becomes  indistinguishable  froia  a 
granting  of  new,  substantive  rights,  a  stat- 
ute attempting  to  give  such  powers  is  with- 
in the  purview  of  the  Xew  York  Constitu- 
tional Amendment  taking  effect  January  1, 
1875,  prohibiting  any  private  or  local  stat- 
ute granting  any  exclusive  privileges  or 
franchises  to  a  corporation.  Astor  v.  Xew 
York  Arcade  R.  Co.  113  X.  Y.  93,  20  X. 
E.   594,  598,  2:  789- 

308.  Under  the  Xew  York  Constitutional. 
Amendment  which  went  into  effect  January 
1,  1875,  prohibiting  the  passage  of  a  private 
or  local  bill  giving  to  any  corporation  any 
exclusive  privilege  or  franchise,  the  Xew 
York  act  of  1886  which  gives  to  a  corpora- 
tion the  right  to  a  complete  occupation  of 
a  street  for  railway  purposes,  providing  a 
roof  over  the  excavation  is  left  to  take  the 
place  of  the  street  surface,  and  to  use  any 
motive  power  which  will  not  permit  of  the 
emission  of  smoke,  gas,  or  cinders,  is  un- 
constitutional and  cannot  be  supported  a* 
an  amendment  of  the  act  of  1873  giving  the- 
corporation  the  right  to  construct  a  rail- 
way in  tubes  not  more  than  31  feet  in  widthi 
by  18  feet  in  height,  exterior  measurement,, 
and  which  shall  not  approach  within  2  feet 
of  the  curb  line  or  18  feet  of  the  building 
line    of   the   street.  Id.. 

309.  A  statute  giving  to  any  railroad  com- 
pany that  owns  landing  places  the  right  to- 
own  water  craft  for  transportation  across- 
a  navigable  river  at  its  terminus,  but  which 
declares  that  no  right  shall  exist  under  the 
act  to  condemn  any  real  estate,  and  that 
the  act  shall  apply  only  to  such  companies 
as  own  the  landings  for  such  water  craft,, 
is  in  violation  of  the  constitutional  provi- 
sion against  local  or  special  laws  for  grant- 
ing any  special  or  exclusive  privilege,  im- 
munity, or  franchise.  Thomas  v.  Wabash^ 
St.  L.  &  P.  R.  Co.  40  Fed.  126,  7:  145 

310.  A  statute  giving  the  right  of  eminent 
domain  only  to  corporations  engaged  in  sup- 
plying patrons  within  the  state  is  not  a. 
local  or  special  law.  Consumers  Gas  Trust 
Co.  v.  Harless,  131  Ind.  446,  29  X.  E.  1062, 

15:  505 

311.  A  municipal  corporation  is  not  in- 
cluded within  the  terms  of  a  constitutional 
provision  that  the  legislature  shall  not  pass- 
a  private  or  local  act  granting  to  any  cor- 
poration, association,  or  individual  the  right 
to  lay  down  railroad  tracks.  Sun  Printing 
&  Piib.  Asso.  v.  Xew  York,  152  X.  Y.  257, 
46  X.  E.  503,  37 :  788- 

312.  A  statute  as  to  contracts  with  em- 
ployees is  general  and  uniform,  where  it  ap- 
plies to  all  corporations  engaged  in  the  busi- 
ness of  operating  or  constructing  railroads 
or  railroad  bridges.  Leep  v.  St.  Louis,  I. 
M.  &   S.  R.  Co.  ^58  Ark.  407,  25  S.  W.  75, 

23:  264 

313.  A  statute  which  provides  for  the 
collection  of  claims  against  railway  corpo- 
rations only  is  not  a  special  act  within  the 
meaning  of  constitutional  provisions  that 
such  acts  cannot  be  passed  to  provide  for 
or  change  the  methods  of  the  collection  of 
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debts,  or  when  a  general  law  could  be  made 
applicable.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis 
(Tex.)     18    S.   W.    723,  17:286 

314.  An  appropriation  of  public  funds  to 
be  expended  by  a  private  corporation  or- 
ganized to  provide  homes  for  destitute  chil- 
dren is  not  void  as  local  or  special  legis- 
lation when  it  is  for  the  benefit  of  all 
children  of  the  class  within  the  state  gen- 
erally. Hager  v.  Kentucky  Children's  Home 
Soc."^119  Ky.  235,  83  S.  W.  605,  67:  815 
Municipal  affairs  generally. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,   326-329. 

See  also  supra,  56.  311;  infra,  358,  362,  363, 
367-379,  390,  400,  402;  Municipal  Cor- 
porations,  2. 

For  Editorial  Notes,  see  infra,  iV.n  §  7. 

315.  Constitutional  authority  to  make 
special  provisions  for  municipal  govern- 
ment will  include  the  government  of  coun- 
ties. Carolina  Grocery  Co.  v.  Burnet.  61  S. 
C.  205,  39  S.  E.  381,  58:  687 

316.  The  prohibition  against  local  and  spe- 
cial acts  regulating  county  business  is  vio- 
lated by  Nev.  act  March  15,  1895,  which  at- 
tempts to  create  Storey  county  into  a  muni- 
cipal corporation,  as  it  unquestionably  at- 
tempted to  regulate  the  business  of  that 
county.  Schweiss  v.  First  Judicial  Dist.  Ct. 
23  Nev.  226,  45  Pac.  289,  34:  602 

317.  The  requirement  of  Nev.  Const,  art. 

4,  §  25,  that  the  system  of  county  govern- 
ments shall  be  uniform  throughout  the  state, 
means  that  all  county  governments  must  in 
all  essential  particulars  be  alike,  and  is  vio- 
lated by  Nev.  act  March  15,  1895,  attempt- 
ing to  confer  upon  Storey  county  the  -full 
powers  of  a  municipal  corporation.  Id. 

318.  Where  the  legislature  has  constitu- 
tional authority  to  enact  special  provisions 
in  general  laws,  a  statute  is  not  invalid  as 
special  legislation  which  establishes  a  new 
method  of  forming  the  governing  boards  of 
counties,  but  provides  that  it  shall  not  ap- 
plj'  to  certain  counties  of  the  state,  since 
the  act  will  be  construed,  not  as  a  special 
law  with  respect  to  certain  counties,  but  as 
a  special  provision  in  a  general  law.  Caro- 
lina Grocery  Co.  v.  Burnet,  61  S.  C.  205,  39 

5.  E.   381,  58:  687 

319.  The  fact  that  diverse  results  maj' 
flow  from  the  execution  of  granted  powers 
of  local  government  does  not  render  the  en- 
abling statute  special  or  local.  If  the  same 
powers  are  bestowed  upon  all  municipalities 
of  the  same  class,  the  law  is  general.  Datz 
v.  Cleveland  (N.  J.  Err.  &  App.)  52  N.  J. 
L.  188,  200,  19  Atl.  17,  20  Atl.  317,       7:  431 

320.  A  constitutional  prohibition  against 
special  laws  creating  municipal  corporations 
will  not  prevent  a  general  law  for  municipal 
corporations  of  a  particular  species  or  char- 
acter, even  if  in  the  nature  oi  things  such 
corporations  can  find  occasion  for  their  or- 
ganization in  a  portion  of  the  state  only. 
Re  Madera  Irrig.  Dist.  Bonds,  92  Cal.  296. 
341.  28  Pac.  272,  14:  755 

321.  A  statute  providing  for  the  incorpo- 
ration of  the  inhabitants  of  any  township 
which  is  a  seaside  resort  for  summer  visit- 


ors, havng  a  certain  area  and  a  certain 
amount  of  taxable  property,  is  unconstitu- 
tional as  a  special  or  local  law.  State  ex 
rel.  Stockton  v.  Somers's  Point  (N.  J.  Sup.) 
52  N.  J.  L.  32,  18  Atl.  694,  6:  57 

322.  An  act  providing  for  annexation  to  a 
city  is  one  for  the  incorporation  of  a  city 
within  the  meaning  of  a  constitutional  pro- 
vision against  local  or  special  laws  for  thi» 
purpose.  State  ex  rel.  West  v.  Des  Moines, 
96  Iowa,  521,  65  N.  W.  818,  31:  186 

323.  The  annexation  of  a  town  to,  and  its 
consolidation  with,  a  city,  is  the  creation  of 
a  corporation  within  the  meaning  of  a  con- 
stitutional provision  that  corporations  shall 
not  be  created  by  special  act,  but  may  be 
formed  under  general  laws.  Longview  v. 
Crawfordsville,   164  Ind.   117,  73   N.   E.   78, 

68:  622 

324.  The  alteration  of  the  wards  of  a  city 
by  special  legislation  is  unconstitutional. 
State  ex  rel.  Dempsey  v.  Newark  (N.  J. 
Sup.)    53  N.  J.  L.   4,  20  Atl.   886,        10:  70a 

325.  An  act  regulating  the  mode  of  trans- 
ferring certain  securities  for  loans,  which  is. 
made  to  apply  to  those  issued  by  one  only 
of  the  municipal  corporations  of  the  state,, 
is  not  special  legislation  upon  the  affairs  of 
such  corporation,  within  the  prohibition  of 
§  7,  art.  3,  of  the  Constitution.  Farmers' 
&  M.  Nat.  Bank  v.  Loftus,  133  Pa.  97,  19 
Atl.    347,  7:  313 

326.  A  statute  providing  for  the  payment- 
by  a  village  of  debts  of  a  provisional  organ- 
ization which  it  has  succeeded  is  not  special 
legislation  changing  or  amending  a  charter 
or  granting  special  privileges  or  immunities, 
within  the  prohibition  of  24  U.  S.  Stat,  at 
L.  170,  chap.  818,  relating  to  territorial 
legislatures.  Guthrie  v.  Territory  ex  rel., 
Losey,   1   Okla.  188,  31  Pac.   190,         21:  841 

327.  A  statute  peremptorily  directing  mu- 
nicipal officers  to  audit  and  pay  a  particular 
claim  without  any  examination  is  in  viola- 
tion of  Cal.  Const,  art.  4,  §  25,  prohibiting 
any  special  or  local  law  regulating  county 
and  township  business,  or  prescribing  pow- 
ers and  duties  in  cities  and  counties,  or  in- 
any  ease  where  a  general  law  can  be  made- 
applicable.  Conlin  v.  San  Francisco  Su- 
pers, 114  Cal.  404,  46  Pac.  279,  33:  752 

328.  A  statute  discriminating  between 
towns  and  cities  already  having  race 
courses  therein  and  those  which  have  not,  in 
respect  to  the  licensing  of  such  race  courses, 
is  a  special  law  regulating  the  internal  af- 
fairs of  towns  and  counties.  State,  Alex- 
ander, Prosecutor  v.  Elizabeth  (N.  J.  Sup.) 
56  N.  J.  L.  71,  28  Atl.  51,  23:  525- 

329.  The  right  to  make  amendments  to  ex- 
isting special  charters  of  municipal  corpo- 
rations, even  though  local  legislation,  is  re- 
served by  Colo.  Const,  art.  14.  §  i4.  People 
ex  rel.  Barton  v.  Londoner,  13  Colo.  303,  22: 
Pac.  764,  6:  444 

330.  The  fact  that  local  and  special  laws 
are  in  force  in  some  cities  at  the  time  of  the 
adoption  of  a  Constitution  prohibiting  such 
laws,  and  are  not  affected  thereby,  will  not 
justify  the  substitution  of  other  local  or 
special  laws  in  their  stead.  Ayars's  Appeal, 
122  Pa.  266,  16  Atl.  356,  2:  57? 
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331.  Under  the  constitutional  provision 
that  no  local  or  special  laws  shall  be  passed 
in  certain  cases,  "where  the  general  law 
can  be  made  applicable,"  the  fact  that  a 
curative  act  validatincr  the  establishment  of 
a  local  improvement  is  framed  so  as  to  be 
both  local  and  special  is  evidence  of  the  leg- 
islative belief  that  a  general  law  could  not 
be  made  applicable ;  and  such  statute  will 
■not  be  declared  unconstitutional  except 
where  it  clearly  appears  that  the  legislature 
was  mistaken  in  such  belief.  Richman  v. 
Muscatine  County,  77  Iowa,  513,  42  N.  W. 
422,  4:  445 

332.  The  option  to  adopt  the  provisions  of 
a  general  statute  given  by  Wis.  Rev.  Stat. 
1898,  chap.  406,  §  926,  to  cities  incorporated 
under  special  charters,  does  not  bring  that 
statute  into  conflict  with  Wis.  Const,  art. 
4,  §§  31,  32,  prohibiting  any  special  or  priv- 
ate law  to  amend  municipal  charters,  and 
providing  that  laws  for  such  purposes  must 
be  general  and  uniform  in  their  operation 
throughout  the  state.  Adams  v.  Beloit,  105 
Wis.  363,  81  N.  W.  869,  47 :  441 

333.  A  statute  to  operate  only  in  cities 
which  adopt  it  by  vote  of  the  people  is 
not  unconstitutional  as  special  legislation. 
People  ex  rel.  Akin  v.  Kiplev,  171  111.  44, 
49  K  E.  229,  "  41:  775 

334.  That  a  statute  is  to  take  effect  only 
after  a  favorable  vote  by  counties  does  not 
make  it  void  as  an  attempt  to  delegate  leg- 
islative power  or  as  making  the  law  a  spe- 
cial one.  People  ex  rel.  Deneen  v.  Simon, 
176  III.  165,  52  N.  E.  910,  44:  801 

335.  A  statute  relating  to  unorganized 
<*ounties,  as  distinguished  from  those  which 
are  organized,  is  not  local  or  special.  Ferris 
V.  Vanier,  6  Dak.  186,  42  N.  W.  31,       3:  713 

336.  A  statute  which  excludes  counties 
then  having  a  courthouse  and  jail  worth 
$35,000  from  provisions  allowing  a  reloca- 
tion of  county-seats,  but  does  not  exclude 
therefrom  counties  which  may  have  such 
buildings  in  the  future,  is  repugnant  to  a 
<^onstitutional  prohibition  against  local  or 
special  laws  in  respect  to  locating  or  chan- 
ging countv-seats.  Edmunds  v.  Herbrand- 
son,  2  N.  D.  270,  50  N.  W.  970,         14:  725 

337.  Classification  of  townships  bj'^  density 
of  population,  instead  of  by  total  popula- 
tion, is  not  invalid  under  constitutional  pro- 
visions respecting  special  legislation.  Com. 
vx  rel.  Jones  v.  BlackJey,  198  Pa.  372,  47 
Atl.   1104,  52:  367 

338.  A  statute  giving  towns  containing 
one  or  more  unincorporated  villages  of  1,000 
inhabitants  each  certain  enlarged  powers, 
does  not  violate  Wis.  Const,  art.  4,  §  23, 
which  provides  that  "the  legislature  shall 
<'stablish  but  one  system  of  town  and  coun- 
ty ffovernnient."  Land,  Log,  &  Lumber  Co. 
V.  Brown,  73  Wis.  294,  40  X.  W.  482,    3:  472 

339.  Tiie  classification  of  counties  accord- 
ing to  population,  for  the  purposes  of  Minn. 
Laws  1001.  chap.  237,  providing  for  the  Tor- 
rens  s\'stem  of  registering  land  titles,  does 
not  render  the  act  void  as  special  leijislation 

-in   violation  of    Minn.   Const,  art.   4,   §§   33, 


34.     State  ex  rel.  Douglas   v.  Westfall,   85 
Minn.  437,  89  X.  W.  175,  57:  297 

340.  Under  a  constitutional  provision 
against  local  and  special  legislation,  the 
classification  of  cities  with  the  view  of  leg- 
islating for  either  class  separately  is  essen- 
tially unconstitutional,  unless  a  necessity 
therefor  exists, — a  necessity  springing  from 
manifest  peculiarities  clearly  distinguishing 
those  of  one  class  from  each  of  the  other 
classes,  and  imperatively  demanding  legis- 
lation for  each  class  separately  that  would 
be  useless  and  detrimental  to  the  others. 
Ayars's  Appeal,   122   Pa.  266,   16   Atl.    356, 

2:  577 

341.  The  classification  of  cities  for  the 
-purpose  of  facilitating  the  convenient  exer- 
cise of  corporate  powers  necessary  for  the 
proper  regulation  of  municipal  afi"airs  is  not 
prohibited  by  the  Pennsylvania  Constitu- 
tion; and  as  the  several  cities  have  different 
needs  growing  out  of  the  differences  in  their 
size  and  situation,  it  may  be  upheld  as  a 
necessary  means  for  enabling  the  legislature 
to  make  provisions  adapted  to  secure  to 
each  class  of  cities  the  corporate  powers, 
and  the  number,  character,  powers,  and  du- 
ties of  officers  best  adapted  to  its  needs, 
without  an  infraction  of  the  constitutional 
prohibition  against  local  legislation.  Re 
Washington  Street,  132  Pa.  257,  19  Atl.  219, 

7:  193 

342.  The  legislation  for  the  several  classes 
into  which  cities  are  divided,  which  is  au- 
thorized by  the  power  of  classification,  must 
relate  to  the  exercise  of  the  corporate  pow- 
ers possessed  by  cities  of  the  particular 
class  to  which  the  legislation  relates,  or  to 
the  number,  character,  powers,  or  duties  of 
the  officers  employed  in  their  management; 
all   other  legislation   is  unauthorized.       Id. 

343.  The  Pennsylvania  act  of  May  24, 
1887,  dividing  the  cities  of  the  state  into 
seven  classes,  the  charter  powers  of  those 
between  the  fourth  and  seventh  classes  be- 
ing precisely  similar,  with  very  few  and 
quite  unimportant  exceptions, — is  unconsti- 
tutional, as  the  only  possible  purpose  of 
the  classification  is  to  evade  the  constitu- 
tional limitation  in  respect  to  local  and  spe- 
cial laws.  Ayars's  Appeal,  122  Pa.  266,  16 
Atl.    356,  2:  577 

344.  An  act  for  the  government  of  cities 
of  u  certain  class  cannot  be  declared  uncon- 
stitutional because  it  provides  for  methods 
of  government  and  administration  different 
from  those  required  in  the  other  classes,  in 
particulars  where  there  is  no  real  difference, 
if  the  classification  is  made  with  reference 
to'municipal.  and  not  to  irrelevant  or  whol- 
Iv  local  matters.  Com.  ex  rel.  Elkin  v. 
Moir,  199  Pa.  534,  49  Atl.  351.  53:  837 

.345.  Embracing  counties  having  a  popula- 
tion not  less  than  30,000  nor  more  than  34.- 
000.  a.s  well  as  those  which  have  55.000  and 
over,  and  also  any  coiuity  adjoining  one  of 
these,  which  has  a  population  of  35.100  and 
over,  in  a  statute  prohibiting  stock  to  run 
at  large,  while  other  counties  may  adopt 
the  statute  by  a  majority  vote,  makes  an 
unnatural,  arbitrary,  and  capricious  classifi- 
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cation  which  renders  the  statute  invalid. 
Sutton  V.  State,  96  Tenn.  696,  36  S.  W. 
697,  33:  589 

346.  Classification  of  counties  by  popula- 
tion in  a  statute  providing  for  the  treat- 
ment of  inebriates  at  public  expense  in  any 
county  having  a  population  of  50,000  or 
more  is  purely  arbitrary  and  makes  the  act 
unconstitutional.  Murray  v.  Ramsey  Coun- 
ty, 81  Minn.  359,  84  N.  W.  103,  51:  828 

347.  Making  a  statute  declaring  the  emis- 
sion of  smoke  into  the  air  a  nuisance  ap- 
plicable only  to  cities  which  have  attained 
to  a  population  of  100,000  inhabitants  is 
not  unconstitutional  as  obnoxious  class  leg- 
islation. State  V.  Tower,  185  Mo.  79.  84 
S.  W.  10,  68:  402 

348.  A  classification  of  cities 'for  purposes 
of  legislation,  so  as  to  make  a  particular 
law  conferring  power  to  annex  territory  ap- 
plicaj)le  to  those  having  a  population  of  be- 
tween six  and  seven  thousand,  is  purely  ar- 
bitrary, and  will  not  save  the  statute  from 
the  condemnation  of  the  Constitution  as 
special  legislation.  Longview  v.  Crawfords- 
ville,  164  Ind.  117,  73  N.  E.  78.  68:  622 

349.  A  classification  with  respect  to  the 
operation  of  a  statute  providing  for  the 
licensing  of  horseshoers  into  those  residing 
in  municipalities  of  50.000  or  more  inhabit- 
ants where  the  act  shall  be  operative,  in 
those  between  10,000  and  50,000  where  it 
may  be  operative  at  the  option  of  the  mu- 
nicipalities, and  in  those  below  10,000  where 
it  shall  not  be  operative,  does  not  take  the 
statute  out  of  the  constitutional  provisions 
against  special  and  discriminatory  laws. 
Bessette  v.  People,  193  111.  334,  62  N.  E. 
215,  56:  558 

350.  The  adoption  by  the  legislature,  of 
a  standard  of  classification  for  cities  for  the 
sole  purpose  of  bringing  a  single  municipal- 
ity under  the  act,  does  not  make  the  act 
void,  where  the  subject  is  not  one  upon 
Which  special  statutes  are  forbidden.  State 
ex  rel.  Terre  Haute  v.  Kolsem,  130  Ind.  434. 
29  N.  E.  595,  14:  566 

351.  A  statute  for  the  annexation  of  terri- 
tory to  all  cities  having  more  than  a  speci- 
fied population  is  within  a  constitutional 
provision  against  local  legislation,  when 
there  is  but  one  city  in  the  state  to  which 
it  can  apply.  State  ex  rel.  West  v.  Des 
Moines,  96  Iowa,  521,  65  N.  W.  818,  31:  186 

352.  A  statute  for  the  government  of 
cities,  based  upon  classification,  cannot  be 
held  unconstitutional  as  local  or  special, 
although  it  was  intended  and  the  classi- 
fication made  so  as  to  apply  to  only  a 
limited  number  of  existing  cities.  Com.  ex 
rel.  Elkin  v.  Moir,  199  Pa.  534,  49  Atl.  351, 

53:  837 

353.  An  act  relating  to  cities  of  the  third 
grade  of  the  first  class  is  not  a  special  act, 
although  there  is  but  one  city  in  that  grade, 
where  there  are  others  entitled  to  enter 
that  grade  by  taking  the  proper  steps. 
State  ex  rel.  Attorney  General  v.  Toledo.  48 
Ohio  St.  112,  26  N.  E.  1061,  11:  729 

354.  A  temporary  and  transitory  provi- 
sion in  an  act  for  the  government  of  cities 
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of  a  certain  class,  which  applies  to  all  the 
present  members  of  the  clas.s,' meets  all  the 
requirements  of  the  temporary  situation, 
and  ends  with  the  end  of  that  situation, 
does  not  make  the  whole  act  local  or  spe- 
cial, although  there  is  no  provision  as  to 
other  cities  which  ought  to  be  included 
within  the  class  during  its  operation.  Com. 
ex  rel.  Elkin  v.  Moir,  199  Pa.  534,  49  Atl. 
351,  53:  837 

355.  A  provision  in  a  statute  providing  a 
government  for  cities  of  a  certain  class,  that 
cities  passing  into  the  class  by  reason  of  in- 
crease of  population  shall  retain  all  their 
old  laws  except  so  far  as  they  are  in  con- 
ttiet  with  the  new  statute,  even  if  invalid 
for  lack  of  uniformity,  will  not  invalidate 
the  whole  act.  Id. 
School  matters. 

Equal   Protection   as   to,  see   Constitutional 
Law,  328,  329.  ^ 

356.  x\n  act  providing  for  the  pensioning 
of  public-school  teachers,  which,  by  its 
terms,  is  applicable  in  only  one  city  of  the 
state,  violates  a  constitutional  provision  re- 
quiring all  laws  of  a  general  nature  to  have 
a  uniform  operation  throughout  the  state. 
Hubbard  v.  State  ex  rel.  Ward,  65  Ohio  St. 
574,   64  N.   E.    109,  58:  654 

357.  A  general  school  law  which  classifies 
school  districts  without  adhering  either  to 
the  common-law  classification  of  municipali- 
ties, or  to  any  method  of  classification  that 
is  germane  to  the  purposes  of  the  enact- 
ment, is  unconstitutional  as  being  a  local 
and  special  law  providing  for  the  manage- 
ment and  support  of  free  public  schools. 
Riccio  V.  Hoboken  (N.  J.  Err.  (i^  App.)  69 
X.  J.   L.  649,   55  Atl.  1109,  63:  485 

358.  The  legislature  having  subdivided  the 
whole  territory  of  the  state  into  school  dis- 
tricts coextensive  with  the  municipal  bounds 
of  the  several  cities,  incorporated  towns,  bor- 
oughs, and  townships,  divergent  regulations 
for  the  management  and  support  of  the 
schools,  based  merely  upon  the  common-law 
classification  of  the  municipalities  them- 
selves, are  not  in  violation  of  the  constitu- 
tional prohibition  of  local  or  special  laws 
for  the  management  and  support  of  free 
public  schools.  Id. 

359.  A  legislative  classification  of  school 
districts,  proceeding  on  lines  germane  to 
the  objects  and  purposes  of  the  law,  may 
serve  to  make  general  an  enactment  provid- 
ing for  the  management  and  support  of  the 
schools.  Id. 

360.  Classification  of  school  districts  with- 
in due  limits  of  generality  is  permissible, 
and  divergent  legislation  based  thereon  is  not 
"local  or  special"  within  the  meaning  of 
N.  J.  Const,  as  amended  in  1875,  art.  4,  § 
7,  H  11,  prohibiting  local  or  special  laws 
providing  for  the  management  and  support 
of  free  public  schools.  Id. 
Taxes. 

See  also  supra,  280;  infra,  375;  Taxes,  51. 
For  Editorial  Notes,  see  infra,   IV.  §  7. 

361.  A  statute  not  applying  to  all  parts 
of  the  state,  giving  a  right  of  action  for 
taxes  previously  paid,  but  not  lawfully  due, 
is  in  violation  of  a  constitutional  provision 
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requiring  laws  of  a  general  natiro  to  have 
"a  uniform  operation  throughout  the  state." 
Hamilton  Countv  v.  Rasche,  50  Ohio  St.  103, 
33  N.  E.  408,     '  19:  584 

362.  The  generality  of  a  tax  law,  the 
main  provisions  of  which  are  uniform  and 
applicable  over  all  the  state,  is  not  de- 
stroyed by  merely  incidental  differences  in 
the  number  and  mode  of  appointment  of 
appraisers  in  the  counties  generally  and  in 
cities  of  the  first  class,  so  as  to  make  the 
law  conflict  with  Pa.  Const,  art.  9,  §  1, 
requiring  a  tax  law  to  be  "general,"  or  art. 
3,  §  7,  prohibiting  local  or  special  laws  regu- 
lating the  affairs  of  counties  and  cities  or 
prescribing  the  powers  and  duties  of  their 
officers.  Knisely  v.  Cotterel,  196  Pa.  614. 
46   Atl.  861,  50:  86 

363.  A  statute  relating  to  the  collection  of 
taxes  in  a  given  class  of  cities  does  not 
violate  the  constitutional  requirement  that 
all  taxes  shall  be  levied  and  collected  un- 
der general  laws.  Com.  ex  rel.  McKirby  v. 
Macferron,  152  Pa.  244,  25  Atl.  556,  19:  568 

364.  A  statute  making  different  provisions 
for  the  collection  of  taxes  on  different  kinds 
of  property  is  not  special,  if  the  classifica- 
tion is  based  upon  intrinsic  differences  re- 
quiring different  regulations.  Rode  v.  Siebe, 
J 19  Cal.  518,  51   Pac.  869,   '  39:  342 

365.  A  statute  giving  a  certain  county 
power  to  issue  bridge  bonds  and  levy  taxes 
to  pay  them  does  not  violate  Tenn.  Const, 
art.  11,  §  8,  prohibiting  the  suspension  of 
general  laws  for  the  benefit  of  a  particular 
individual,  and  the  granting  to  any  individ- 
ual of  special  rights,  privileges,  immunities, 
or  exemptions.  Burnett  v.  Maloney,  97 
Tenn.  697,  37  S.  W.  689,  34:  541 

366.  A  statute  requiring  a  county  tax  to 
be  levied  and  collected  like  other  taxes,  for 
the  purpose  of  maintaining  bridges  and  fer- 
ries, being  in  effect  a  requirement  only 
that  the  sums  required  shall  be  included 
in  the  estimate  for  county  purposes,  does 
not  violate  Or.  Const,  art.  4,  §  28,  subd.  10, 
prohibiting  local  or  special  laws  for  assess- 
ment and  collection  of  taxes.  Simon  v. 
Northup,  27  Or.  487,  40  Pac.  560,  30:  171 
Roads,  bridges,  and  ferries. 

Equal  Protection  and   Privileges  as  to,  see 
Constitutional   Law,  322-325,   350,  351. 
See  also  supra,  365. 

367.  A  statute  of  uniform  operation 
throughout  the  state,  authorizing  townships 
to  purchase  toll  roads  under  certain  condi- 
tions, is  not  special  legislation.  Gilson  v. 
Rush    County,   128  Ind.    65,   27   N.   E.   235. 

11:  835 

368.  The  acquisition  by  a  city  of  certain 
bridges  and  ferries  which  are  already  pub- 
lic highways,  provided  for  by  Or.  act  1895, 
is  not  included  in  the  laying  out,  opening, 
and  working  of  highways,  for  which  special 
or  local  laws  are  forbidden  by  Or.  Const, 
art.  4,  §  23,  subd.  7.  Simon  v.  Northup,  27 
Or.  487,  40  Pac.  560,  30:  171 

369.  A  statute  changing  the  policy  of  the 
state  by  transferring  the  burden  of  repair- 
ing turnpikes  acquired  by  a  county,  from 
the  board  of  chosen  freeholders  of  the  coun- 
tj  to  the  separate  townships,  but  excepting 


therefrom  an}'  county  having  a  county  pub- 
lic-road board,  is  in  violation  of  X.  J.  Const, 
art.  4,  §  7,  ^  11,  prohibiting  private,  local, 
or  special  laws  regulating  the  internal  af- 
fairs of  towns  or  counties.  Lodi  Twp.  v. 
State  (N.  J.  Sup.)  51  N.  J.  L.  ^Oti,  18 
Atl.  749,  6:  56 

370.  Local  or  special  laws  relating  to  pro- 
ceedings in  road  cases  are  prohibited  by  the 
Constitution,  and  cannot  be  upheld  under 
the  power  to  classify  cities  for  purposes  of 
legislation.  Hence  Pa.  act  May  6,  1887,  §§ 
3-17,  which  attempt  to  provide  a  peculiar 
code  of  procedure  in  road  cases  for  the 
city  of  Philadelphia,  unlike  that  in  the  rest 
of  the  state,  are  unconstitutional  and  void. 
Re  Washington  Street,  132  Pa.  257,  19  Atl, 
219,  7:193 

371.  The  constitutional  provision  against 
local  laws  is  violated  by  N.  Y.  Laws  1897, 
chap.  286,  providing  for  the  commissioners 
to  widen  and  improve  a  highway  not  less 
than  21/2  miles  in  length,  wholly  outside  an 
incorporated  village,  in  any  town  having  a 
total  population  of  8,000  or  more  and  con- 
taining an  incorporated  village  having  not 
less  than  8,000  or  more  than  15.000  in- 
habitants, except  in  the  county  of  Madison, 
as  the  statute,  although  expressed  in  gen- 
eral terms,  enumerates  restrictions  which 
constitute  identification  rather  than  classifi- 
cation. Re  Henneberger,  155  N.  Y.  420,  50 
N.  E.  61,  42:  132 

372.  The  Missouri  boulevard  act  (Mo. 
Laws  1891,  p.  47),  authorizing  cities  having 
300,000  inhabitants  or  more  to  establish  and 
regulate  boulevards,  is  in  violation  of  the 
Constitution,  which,  by  art.  4,  §  53,  pro- 
hibits local  or  special  laws  respecting  high- 
ways and  streets  or  changing  charters,  and 
by  art.  9,  §  7,  requires  the  classification  of 
cities  and  towns  by  general  laws  into  not 
more  than  four  classes,  in  accordance  with 
which  four  classes  of  cities  and  towns  have 
been  created  by  the  legislature,  the  first  of' 
which  comprises  cities  of  100,000  inhabit- 
ants and  over.  St.  Louis  v.  Dorr,  145  Mo. 
466,   46  S.  W.  976,  42:  686 

373.  An  act  general  in  its  terms,,  which 
permits  all  cities  in  the  state  having  parka 
under  the  control  of  park  commissioners  to 
surrender  the  control  of  streets  to  such  com- 
missioners for  park  purposes,  is  not  uncon- 
stitutional as  being  special  legislation,  al- 
though by  reason  of  the  option  given  the 
city  authorities  it  may  not  be  adopted  by 
all  cities  having  parks  under  the  control 
of  park  commissioners ;  nor  is  it  unconstitu- 
tional, although  it  may  be  applicable  to  the 
conditions  existing  in  only  a  single  city  in 
the  state.  West  Chicago  Park  Comrs.  v. 
McMuUen,  134  111.  170.  25  X.  E.  676,    10:  215 

374.  Pa.  act  May  6,  1887,  §§  1,  2.  although 
in  form  local,  since  they  in  fact  repeal  pro- 
visions of  the  road  law  peculiar  to  Phila- 
delphia, and  make  such  law  conformable  t& 
that  in  force  in  the  rest  of  the  state,  maj- 
be  upheld.  Re  Washington  Street,  132  Pa. 
257,  19  Atl.  219,  7:  19S 

375.  A  statute  imposing  a  tax  on  bicycle* 
in  certain  counties  of  the  state  only,  which 
shall   be   used    for   the    coitsit  u«tic«i   of   bk- 
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cycle  paths,  contravenes  a  constitutional 
provision  against  special  or  local  laws  for 
laving,  opening,  or  working  on  highways. 
El'lis   V.    Frazier,    38   Or.   462.    63   Pac.   642, 

63:  454 
Intoxicating  liquors;  local  option. 

376.  Neither  the  first  part,  called  "High 
License  Law,"  of  the  Xew  Jersey  act  "To 
Regulate  the  Sale  of  Intoxicating  Liquors," 
establishing  a  minimum  license  fee  for  the 
several  townships  and  cities,  graduated  ac- 
cording to  population;  nor  the  local-option 
part  of  the  statute, — is  unconstitutional  as 
a  local  or  special  law.  State,  Paul,  Prose- 
cutor. V.  Gloucester  Countv  Circuit  Court 
Judge  (N.  J.  Err.  &  App.)  50  N.  J.  L.  585, 
15  Atl.  272,  287,  ,  1 :  86 

377.  A  general  state  excise  Iftw,  although 
it  graduates  excise  taxes  in  cities  according 
to  their  population,  but  does  not  follow  the 
classification  of  cities  in  the  Constitution, 
is  not  a  general  or  special  city  law,  and  does 
not  relate  to  the  "property,  aff'airs,  or  gov- 
ernment" of  cities  so  as  to  bring  it  within 
the  provisions  of  X.  Y.  Const,  art.  12,  §  2, 
respecting  the  classification  of  cities  and  the 
reference  of  special  city  laws  to  the  mayors 
of  the  cities  atTected  thereby.  People  ex 
rel.  Einsfeld  v.  Murray,  149  N.  Y.  367,  44 
N.  E.    146,  32:  344 

378.  A  statute  permitting  certain  penal- 
ties of  a  prohibitorj'  liquor  law  to  be  sus- 
pended in  any  city  or  town,  upon  filing  the 
written  consent  of  the  city  council  and  of 
the  majority  of  the  voters  in  cities  of  5,000 
or  more,  but  requiring  the  consent  of  65 
per  cent  of  the  voters  of  the  smaller  cities 
and  towns,  is  not  a  local  or  special  law,  nor 
does  it  violate  a  constitiitional  provision  for 
uniformity  of  operation,  or  furnish  a  di- 
versity of  laws  in  different  parts  of  the 
state.  State  ex  rel.  Witter  v.  Forkner,  94 
Iowa.   1.  62  X.  W.  772.  28:  206 

379.  A  local-option  law  granting  charter 
power  to  all  the  cities  of  a  certain  class,  to 
take  elTeet  in  each  city  only  upon  the  adop- 
tion of  the  same  by  such  city,  is  in  contra- 
vention of  Minn.  Const,  art.  4,  §§  33,  34, 
proliil)itin!T  special  legislation  as  to  cities, 
and  requiring  all  laws  as  to  the  same  to  be 
uniform  in  their  operation  throughout  the 
state,  although  a  local  option  law  granting 
power  to  adopt  a  mere  by-law  or  ordinance 
may  be  valid.  State  ex  rel.  Childs  v.  Cope- 
land.  66  Minn.  315.  69  X.  W.  27,         34:  777 

380.  The  right  to  repeal  any  existing  spe- 
cial law.  but  not  to  amend,  extend,  or 
modify  it,  which  is  given  by  Minn.  Const, 
art.  4,*^  §  33  (amendment  of  1891),  does  not 
include  the  right  to  make  a  partial  repeal 
of  a  special  law.  either  directly  or  by  a 
local -option  provision  which  would  have 
that  effect.  Id. 
Game  laws. 

381.  Fish  are  to  be  classed  as  game  within 
the  meaning  of  a  constitutional  provision 
against  special  laws  to  provide  for  the  pro- 
tection of  irame.  State  v.  Higgins,  51  S.  C. 
51.  28  S.  E.  15.  .38:  561 

382.  A  special  law  to  prevent  fishing  for 
profit  by  citizens  of  one  county  in  the 
waters  of  another  county,  which  is  limited 


to  certain  counties,  is  in  violation 'of  the 
provision  of  S.  C.  Const,  art.  3.  §  .34,  agamst 
special  laws  "where  a  general  law  can  be 
made   applicable."  '     Id. 

383.  Either  general  or  special  laws,  as  the 
legislature  may  deem  proper,  can  be  enacted 
respecting  the  preservation  of  fish  and  game 
under  Tenn.  Const,  art.  11,  §  13.  giving 
power  to  enact  such  laws,  and  adding  that 
they  may  be  enacted  and  enforced  in  par- 
ticular counties  or  geographical  districts 
designated  by  the  general  assembly.  Peters 
V.  State,  96  Tenn.  682,  36  S.  W.  399,  33:  114 
Judicial  matters. 

Statute    Fixing   Jurisdictional    Amount    on 
Appeal,  see  Appeal  and  Error,  89. 

384.  A  statute  authorizing  county  com- 
missioners to  appoint  additional  justices  in 
precincts  of  more  than  20,000  inhabitants 
does  not  violate  Colo.  Const,  art.  6,  §  28, 
requiring  uniformity  in  laws  relating  to 
courts.  Pueblo  County  v.  Smith,  22  Colo. 
534.   45    Pac.    357,  33:  465 

385.  A  law  establishing  an  additional 
court  for  a  county  does  not  provide  for  the 
punishment  of  crimes  and  misdemeanors,  for 
changing  the  venue  in  civil  cases,  or  for 
regulating  county  or  township  business, 
within  a  constitutional  provision  forbidding 
special  statutes  upon  such  subjects.  Woods 
V.  McCay,  144  Ind.  316,  43  X.  E.  269,    33:  97 

386.  The  Pennsylvania  act  of  April  13, 
1887  (P.  L.  22)  authorizing  the  legislature 
to  establish  separate  orphans'  courts  in 
counties  of  a  certain  class,  applies  to  all 
counties  of  that  class,  and  is  not  local  in 
its  operation.  Reid  v.  Smoulter,  128  Pa. 
324,  18  Atl.  445,  5:  517 

387.  A  general  law  can  be  made  appli- 
cable to  the  fixing  of  the  compensation  of 
probate  judges  throughout  the  state,  so  as 
to  bring  such  legislation  within  the  opera- 
tion of  a  constitutional  provision  forbidding 
local  or  special  legislation  where  a  general 
law  can  be  made  applicable.  Henderson  v. 
Koenig,  168  Mo.  356,  68  S.  W.  72,     57:  659 

388.  An  amendment  of  a  general  law  al- 
lowing fees  to  probate  judges  as  compensa- 
tion for  their  services,  which  declares  that 
in  all  cities  of  a  certain  class  such  judges 
shall  be  compensated  by  a  salary,  violates 
a  constitutional  provision  that  the  general 
assembly  shall  not  indirectly  enact  a  spe- 
cial or  local  law  by  the  partial  repeal  of 
a  general  one.  Id. 

389.  The  probate  judge  of  one  county 
cannot  be  given  a  salary  and  required  to 
account  for  all  fees  received,  while  the 
judges  of  all  other  counties  are  permitted 
to  retain  the  fees  as  their  compensation, 
under  a  constitutional  provision  requiring 
the  general  assembly,  by  law  uniform  in  its 
operation,  to  provide  for  and  regulate  the 
fees  of  all  county  officers.  Id. 

390.  The  jurisdiction  of  justices  of  the 
peace  cannot  be  resiiilated  by  a  classification 
of  the  cities  in  which  they  reside,  so  as  to 
make  it  different  in  different  places,  where 
they  are  constitutional  officers,  and  the  Con- 
stitution prohibits  special  laws  regulating 
their  jurisdiction  or  duties,  and  a  general 
law  has   been  passed  applicable   to  all  jus- 
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tieos  within  the  state;  and  the  fact  that  it 
further  provides  that  the  legislature  may 
restrict  their  jurisdiction  is  immaterial. 
Love   V.   Liddle.'  26  Utah,   62,  72  Pac.   185, 

62 :  482 

391.  County  and  circuit  courts  are,  so  far 
as  their  jurisdiction  is  concurrent,  courts  of 
the  same  grade  or  class  within  the  meaning 
of  a  constitutional  provision  requiring  laws 
relating  to  such  courts  and  regulating  their 
practice  to  be  general  and  uniform  through- 
out the  state.     McClain  v.  Williams,  10  S. 

D.  332,  73  N.  W.  72,  11  S.  D.  60,  75  X.  W. 
391,  43:  287 

392.  A  constitutional  provision  against 
special  laws  regulating  practice  in  the  courts 
does  not  apply  to  a  statute  making  insur- 
ance companies  liable  to  damages  and  attor- 
neys' fees  in  case  of  default  in  payment  of 
policies.  Union  C.  L.  Ins.  Co.  v.  Chowning, 
86  Tex.  654,  26  S.  W.  982,  24:  504 

393.  The  restriction  to  a  designated  class 
of  persons  of  the  right  to  recover  attorneys' 
fees  granted  by  111.  Laws  1889,  p.  362, 'in 
suits  for  wages,  does  not  render  the  statute 
obnoxious  to  the  constitutional  prohibition 
against  special  legislation,  as  it  applies  to 
all  persons  in  the  state  similarly  engaged. 
Vogel    v.  Pekoe,  157  111.  339,  42  N.  K.   386, 

30:  491 

394.  The  constitutional  provision  against 
local  or  special  laws  regulating  the  practice 
in  courts  of  justice  is  not  violated  by  in- 
cluding in  a  statute  a  provision  for  rem- 
edies, both  civil  and  criminal,  in  case  of 
its  violation.  State  ex  rel.  Duensing  v. 
Roby,  142  Ind.  168,  41  X.   E.  145.       33:  213 

.395.  The  employer's  liability  act  changing 
the  law  as  to  the  defense  in  case  of  negli- 
gence of  fellow  servants  of  corporations  is 
not  within  a  constitutional  provision  as  to 
local  or  special  laws  "regulating  the  prac- 
tice in  courts."  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Montgomery,  152  Ind.  1,  49  X.  E. 
582.  69:875 

.306.  A  statute  affecting  the  right  of  trial 
by  jury  is  general  legislation  which  must 
be  uniform  throughout  the  state,  under 
Ohio  Const,  art.  2,  §  26.  Silberman  v.  Ilev, 
59  Ohio   St.   582,   53    X.   E.  258.  44:  264 

397.  A  statute  providing  that  the  right  of 
trial  by  jury  shall  be  deemed  waived  un- 
less, a  certain  time  before  the  term  at  which 
the  issues  are  required  to  be  made  up,  a 
demand  for  a  jury  Is  made,  attended  with 
a  deposit  of  money  for  the  jury  fund,  is 
one  which  affects  the  right  of  trial  by  jury 
and  must  therefore  be  uniform  in  its  op- 
eration, under  Ohio  Const,  art.  2,  §  26.     Id. 

.398.  A  jury  in  condemnation  proceedings 
is  neither  a  grand  nor  a  petit  jury,  within 
the  meaning  of  a  constitutional  provision 
against  special  or  local  laws  for  summoning 
grand  and  petit  jurors.  .Tacksonville.  T.  & 
K.  W.  R.  Co.  V.  Adams.  33  Fla.  608,  15  So. 
257,  24:  272 

399.  A  statute  providing  for  special  juries 
in  each  county  having  a  population  of  500.- 
000  or  more  is  a  general,  and  not  a  local, 
act.     People  v.  Dunn,   157  X.  Y.  528,  52  X. 

E.  572,  43:  247 


Officers;  elections. 

See  also  supra,  228,  384,  387-390. 

For  Editorial  Xotes,  see  infra,  IV.  §  7. 

400.  Tenn.  act  March  11,  1890,  to  provide 
for  purity  of  elections,  is  not  in  conflict 
with  Tenn.  Const,  art.  11,  §  8,  as  class  leg- 
islation, because  it  applies  only  to  counties 
of  70.000  and  cities  of  9,000  population. 
Cook  V.  State,  90  Tenn.  407,  16  S.  W.  471, 

13:  183 

401.  The  constitutional  prohibition  against 
local  or  special  laws  does  not  apply  to  a 
statute  regulating  the  appointment  of 
judges  of  election,  and  the  time,  place,  and 
manner  of  holding  elections  in  about  three 
fourths  of  the  state,  the  other  part  of  the 
state  being  subject  to  a  pre-existing  law 
upon  that  subject.  Lankford  v.  Somerset 
County,  73  Md.  105,  20   AtL  1017,     11:491 

402.  A  statute  authorizing  the  mayors  of 
all  the  cities  in  the  state  to  appoint  the 
principal  municipal  officers,  such  act  to  take 
effect  in  such  cities  as  shall  accept  it  at 
popular  election, — declared  to  be  constitu- 
tional. Datz  v.  Cleveland  (N.  J.  Err.  & 
App.)  52  X.  J.  L.  188,  200,  19  Atl.  17,  20 
Atl.   317,  7:431 

403.  A  statute  applying  alike  to  all  offi- 
cers elected  after  it  takes  effect  is  not  local 
or  special  because  officers  previously  elected 
are  exempt  from  its  provisions.  Henderson 
V.  State  ex  rel.  Stout,  137  Ind.  552,  36  N. 
E.   257,  24:  469 

404.  A  statute  intended  to  apply  to  all 
the  counties  of  a  state,  which  provides  for 
specified  salaries  of  clerks  and  sheriffs  in 
all  counties  but  one,  and  states  that  these 
are  in  lieu  of  fees  previously  chargeable,  is 
not  rendered  special  or  local  by  failing  to 
provide  any  salary  for  those  officers  in  a 
certain  county  which  was  created  after  the 
introduction  of  the  bill,  but  the  officers  in 
that  county  are  subject  to  the  law  although 
their  salaries  are  not  fixed  by  it.  Xorthern 
Counties  Invest.  Trust  v.  Sears,  30  Or.  388, 
41  Pac.  931,  35:  188 

405.  A  statute  classifying  the  counties  of 
the  state  according  to  population  for  the 
purpose  of  regulating  the  compensation  of 
county  officers  according  to  their  duties  can- 
not be  amended  so  as  to  provide  that  in 
certain  classes  of  counties  the  supervisors 
may  order  tliat  some  of  the  officers  be  al- 
lowed deputies  whose  salaries  shall  be  paid 
by  the  county,  where  the  Constitution  re- 
quires all  laws  of  a  general  nature  to  have 
a  uniform  operation.  Dougherty  v.  Austin, 
94  Cal.  601,  29  Pac.  1092,  16:  161 


II.    Construction;   Operation;    Effect, 
a.    In    ( ieneral ;    Use    of    Words. 

Adopting  Construction  of  Court  of  Other 
State,    see   Conflict   of    Laws,    102,    103. 

Of  Federal  Anti-Trust  Act,  see  Conspiracy. 
89. 

As'to  Suppression  of  Monopolies,  see  Con- 
spiracy. 108. 
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Construction  of  Constitution,  see  Constitu- 
tional Law,  I.  a,  3. 

Definition  in  Statute  as  Invasion  of  Prov- 
ince of  Court,  see  Constitutional  Law, 
256. 

Rules  of  Decision  as  to,  see  Courts,  V.  c. 

Judicial  Notice  in  Construing,  see  Evidence, 
56. 

As  to  Admissibility  of  Life  Insurance  Ap- 
plication, see  Evidence,  1023. 

Evidence  as  to  Construction,  see  Evidence, 
2183. 

As  to  Tenant's  Right  to  Remove  Fixtures, 
see  Landlord  and  Tenant,  105. 

As  to  Liabiiitv  of  Railroad  for  Fires,  see 
Railroads. '258.  259.  _ 

Question  for  Court  or  Jury  as  to.  see  irial, 
230.   234-236,  843.  % 

See   also  supra,   77;    Insurance.   108. 

For  Editorial  Notes,  see  infra,  IV.  §§  8,  9. 

406.  An  exposition  of  the  meaning  of  a 
law  in  the  law  itself  cannot  be  departed 
from  by  the  courts.  Rossmiller  v.  State, 
114  Wis.  169,   89  N.  W.  839.  58:  93 

407.  Where  the  meaning  of  the  statute  is 
clear,  those  upon  whom  compliance  devolves 
have  no  right  to  ingraft  exceptions,  or  make 
modifications,  or  depart  from  its  plain  let- 
ter. State  ex  rel.  Mize  v.  McElroy.  44  La. 
Ann.   790,   11    So.   133,  16:  278 

408.  The  maxim  noscitur  a  sociis  has  no 
application  to  a  statute  which  is  too  pl-iin 
to  admit  of  construction.  Brown  v.  Chi- 
cago &  N.  W.  R.  Co.  102  Wis.  137,  77  N. 
W.    748,   78   N.   W.    771.  44:  .579 

409.  By  application  of  the  maxim  cjusdon 
generis,  which  is  only  an  illustration  of 
specific  ■  application  of  the  broader  maxim 
noscitur  a  sociis.  general  and  specific  words 
which  are  capable  of  an  analogous  mean- 
ing, being  associated  together,  take  color 
from  each  other  so  that  the  general  words 
are  restricted  to  a  sense  analogous  to  the 
less  general ;  but  the  rule  does  not  re- 
quire the  entire  rejection  of  the  general 
terms.  Misch  v.  Russell,  130  111.  22.  26  N. 
E.  528,  12:  125 

410.  Special  provisions  relating  to  a  par- 
ticular subject-matter  will  prevail  over  gen- 
eral provisions  when  statutes  are  conflict- 
ing. State  e^  rel.*  Douglas  County  v.  Cor- 
nell.  53   Neb.   556,   74    N.   W.    59,        39:  513 

411.  Common-law  terms  used  in  an  act 
of  Congress  creating  an  offense  without  de- 
fining the  terms  may  be  interpreted  by  the 
common  law.  Ignited  States  v.  Trans-Mis- 
souri Freight  Asso.  19  U.  S.  App.  36.  7  C. 
C.  A.  15,  58  Fed.  58,  24:  73 
[Rev'd  on  Other  Grounds  by  the  Supreme 
CouVt  of  the  United  States  in  166  U.  S. 
290.  41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  540.] 

412.  The  history  of  the  times  when  an  act 
was  passed  may  be  looked  to.  in  aid  of  its 
proper  construction.  Western  &  A.  R.  Co. 
V.  State  ((jla.  Special  Judicial  Commission.) 

14:  438 

413.  A  court  will  examine  the  history  of 
the  times  in  construing  a  statute,  so  as  to 
relieve  from  the  mischief  and  accomplish  the 
purpose  of  the  act.  State  ex  rel.  Duensing 
V.  Roby.  142  Tnd.  168.  41  N.  E.  14.5.    33:  213 


414.  A  statute  must  be  read  in  the  light 
of  all  general  laws  upon  the  same  subject 
in  force  at  the  time  of  its  passage.  United 
States  V.  Trans-Missouri  Freight  Asso.  19  U. 
S.   App.   36,   7    C.  C.   A.   15,   58   Fed.    58, 

24:  73 
[Rev'd  on  Other  Grounds  by  the  Supreme 
Court  of  the  United  States  in  166  U.  S. 
290,  41  L.  ed.  1007,  17  Sup.  Ct.  Rep.  540.] 

415.  In  the  interpretation  of  an  ambigu- 
ous statute,  courts  should  examine  it  in 
the  light  of  the  history  of  its  enactment  as 
disclosed  by  the  journals  of  the  legislature, 
the  contemporary  history  of  the  conditions 
and  situation  of  the  people,  the  economic 
and  sociologic  policy  of  the  state,  its  Con- 
stitution and  laws,  and  all  other  matters 
of  common  knowledge  within  the  limits  of 
their  jurisdiction.  State  ex  rel.  Coleman  v. 
Kelly,  71  Kan.  811,  81  Pac.  450,  70:  4.50 

416.  A  section  of  the  Code,  codified  from 
a  decision  of  the  court,  will  be  construed  in 
the  light  of  the  source  from  which  it  came, 
unless  its  language  imperatively  demands  a 
difl'erent  construction.  Calhoun  v.  Little, 
106  Ga.  330,  .32  S.  E.  86,  43:  630 

417.  The  result  which  may  follow  from 
one  cpnstniction  or  another  of  a  statute  or 
constitution  is  always  a  potent  factor,  and 
is  sometimes  in  and  of  itself  conclusive  as 
to  the  correct  solution  of  the  question. 
People  ex  rel.  Carter  v.  Rice,  135  N.  Y.  473, 
31    N.    E.    921,  16:  830 

418.  The  creation  of  a  municipal  corpora- 
tion with  the  powers  conferred  by  a  par- 
ticular title  of  the  Political  Code  makes 
the  provisions  of  such  title  a  part  of  the 
corporate  charter;  and,  when  more  than  one 
title  exists  of  the  specified  number,  that 
title  will  be  included  which  is  plainly  the 
only  one  applicable.  Re  Lemon,  143  Cal. 
558,  77  Pac.  455.  65:  946 

419.  It  is  a  rule  of  construction  to  re- 
solve any  ambiguity  in  a  statute  so  as  to 
consist  with  natural  justice,  without  vio- 
lence to  settled  legal  principles.  Plum  v. 
Kansas  City,  101  Mo.  525,  14  S.  W.  657. 

10:  371 

420.  A  statute  will  not  be  construed  in 
Nebraska  so  as  to  make  a  negotiable  in- 
strument void  in  the  hands  of  a  bona  fide 
purchaser,  unless  the  act  specifically  so  de- 
clares. Citizens'  State  Bank  v.  Nore.  67 
Neb.  69.  93  N.  W.  160.  60:  737 

421.  When,  under  one  of  two  possil)le  con- 
structions, a  statute  would  devest  the  pub- 
lic of  a  right,  violate  a  principle  of  settled 
policy,  and  avoid  the  methods  of  procedure 
which  have  been  clearly  indicated  by  many 
acts  of  previous  legislation,  in  such  case, 
if  there  is  doubt  about  the  proper  construc- 
tion, the  doubt  should  be  resolved  in  favor 
of  the  government.  L'nited  States  v.  Shaw, 
39  Fed.  433,  3:  2.32 

422.  An  argument  drawn  from  hardship 
or  inconvenience  should  have  due  weight 
with  the  court  in  determining  the  true  con- 
struction of  a  statute  which  is  doubtful 
or  obscure,  but  never  so  much  as  to  induce 
a  construction  that  is  absurd,  defents  the 
evident  object  in  view,  or  involves  a  stultifi- 
cation of  those  who  made  it.     Louisville  & 
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X.  R.  Co.  V.  C!om.  104  Ky.  226,  46  S.  W.  707, 
105  Ky.  179,  47  S.  W.  598.  43:  541 

423.  That  a  construction  of  a  statute 
regulating  railroad  rates  in  such  a  manner 
as  to  deny  power  to  make  special  rates 
to  competitive  points  will  injure  an  indus- 
try of  the  state  will  not  require  an  opposite 
construction  if  the  effect  of  the  latter  might 
be  injurious  to  other  industries  and  inter- 
ests connected  or  identified  with  noncom- 
petitive points.  Id. 

424.  An  act  will  not  be  declared  inopera- 
tive and  ineffectual  on  the  ground  that  it 
furnishes  no  adequate  means  to  secure  the 
purpose  for  whicl\  it  is  passed,  if  men  of 
common  sense  and  reason  can  devise  and 
provide  the  means  and  all  the  instrumentali- 
ties necessary  for  its  execution  and  within 
the  reach  of  those  intrusted  therewith.  De- 
troit v.  Rush,  82  Mich.  532,  46  N.  W.  951, 

10:  171 

425.  A  statute  granting  a  right  or  impos- 
ing a  duty  also  confers  by  implication  every 
proper  power  for  the  exercise  of  the  one  or 
the  performance  of  the  other.  Newcomb  v. 
Indianapolis,  141   Ind.  451,  40  N.  E.  919, 

28:  732 

426.  When  statutes  confer  powers,  impose 
duties,  and  provide  for  the  accomplishment 
of  various  objects,  they  are  necessarily 
couched  in  general  terms,  but  they  carry 
with  them  by  implication  all  the  powers, 
duties  and  exemptions  necessary  to  accom- 
plish the  objects  thereby  sought  to  be  at- 
tained.   Re  Neagle,  39  Fed.  833,  5:  78 

427.  Mere  failure  to  include  the  whole  of 
a  class  of  e\'ils  in  a  statute  prohibiting  and 
providing  punishment  for  indulging  in  part 
of  the  class  does  not  sanction  by  implica- 
tion indulgence  in  the  omitted  portion. 
State  V.  Burgdoerfer,  107  Mo.  1,  17  S.  W. 
646,  14:  846 

428.  A  penal  statute  against  trusts  and 
combinations  will  not  be  given  an  extra- 
territorial effect  because  the  legislature,  af- 
ter the  attorney  general  placed  that  con- 
struction upon  the  statute,  rejected  a  pro- 
posed amendment  expressly  limiting  its  ef- 
fect to  combinations  formed  to  affect  prices 
in  the  states.  State  v.  Lancashire  F.  Ins. 
Co.  66  Ark.  466,  51  S.  W.  633,  45:  348 

429.  The  amendment  of  a  statute  relat- 
ing to  railroad  companies  alone,  by  re-en- 
acting it  with  the  insertion  of  the  wofd 
"all"  in  place  of  the  word  '"railroad,"  can- 
not be  restricted  by  construction  so  as  to 
•apply  only  to  railroad  corporations  and 
others  of  that  kind.  Ballard  v.  Mississippi 
Cotton   Oil   Co.    81    Miss.    507,   34    So.   533, 

62:  407 

430.  The  fact  that  a  territorial  legislature 
has  no  power  over  tide  lands  does  not  change 
the  eflFect  of  a  territorial  statute  as  to  rail- 
roads along  "any  river,  stream  of  water, 
water  course,  etc.,  after  the  admission  of 
the  territory  as  a  state.  Seattle  &  M.  R. 
Co.   V.   State,  7  Wash.   150,   34   Pac.  551, 

22:217 


Legislative   intent. 

See  also  infra,  445,  447,  454-457.  459,  504:- 

506,  534. 
For  Editorial  Notes.,  «>«e,  infra,  IV.  §  8. 

431.  A  thing  which  is  within  the  inten- 
tion of  the  makers  of  a  statute  is  as  much 
within  the  statute  as  if  it  were  within  the 
letter;  and  a  thing  which  is  within  the  let- 
ter of  the  statute  is  not  within  the  statute 
unless  it  be  within  the  intention  of  the  ma- 
kers. Riggs  V.  Palmer,  115  N.  Y.  506,  22  N. 
E.    188,  5:  340 

432.  Things  apparently  within  the  words 
of  a  statute  are  outside  of  its  purview  if 
there  was  no  intent  to  include  them.  Con- 
don v.  Mutual  Reserve  Fund  L.  Asso.  89 
Md.  99,  42  Atl.  944,  44:  149 

433.  Statutes  should  receive  a  reasonable 
construction,  so  as  to  give  effect  to  their  in- 
tent. Fosburg  V.  Rogers,  114  Mo.  122,  21 
S.  W.  82,  19:  201 

434.  Courts  will  look  to  all  parts  of  a 
statute  to  determine  the  legislative  pur- 
pose and  intent.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Backus,  133  Ind.  513,  33  N.  E. 
421,  18:  729 

435.  Statutes  should  be  ao  construed  as  to 
give  effect  to  the  intention  of  the  legisla- 
ture; and  if  the  statute  is  plain  and  un- 
ambiguous there  is  no  room  for  construction 
or  interpretation.  Shellenberger  v.  Ransom, 
41  Neb.  631,  59  N.  W.  935,  25:  564 

436.  The  legislative  intent  must  be  taken 
as  expressed  by  the  words  which  the  legisla- 
ture has  used.  State  ex  rel.  Mize  v.  Mc- 
Elroy,  44  La.  Ann.  796,  11  So.  133,     i6:  278 

437.  The  intention  of  tue  makers  of  a 
statute,  when  discovered,  ought  to  govern  in 
its  construction,  although  it  may  seem  to 
be  contrary  to  the  letter  of  the  statute. 
Hooper  v.  Creager,  84  Md.  195,  35  Atl. 
967,   1103,  36  Atl.  359,  35:  202 

438.  The  legislative  intent  of  a  law  being 
plain,  that  intent  must  be  considered  the 
sole  purpose  of  the  enactment,  however  un- 
reasonable or  absurd  the  law  may  appear 
when  so  viewed.  Rossmiller  v.  State,  114 
Wis.  169,  89  N.  W.  839,  58:  93 

439.  A  ballot-reform  law  should  be  con- 
strued to  effectuate  the  objects  in  view  in 
its  enactment.  Bowers  v.  Smith,  111  Mo. 
45,  20  S.  W.  101,  16:  754 

440.  The  effects  of  a  proposed  interpreta- 
tion of  a  law  may  properly  be  considered,  to 
ascertain  the  probable  intent  of  its  framers 
respecting  such  interpretation'.  Id. 

441.  The  general  language  of  statutes  will 
be  limited  to  such  persons  and  subjects  as 
it  is  reasonable  to  presume  the  legislature 
intended  it  should  apply.  State  v.  Smiley, 
65  Kan.  240,  69  Pac.  199,  67:  903 

442.  A  statute  requiring  partnerships  or- 
ganized under  the  laws  of  other  states  to 
furnish  bonds  before  doing  business  in  the 
state  will  not  be  construed  as  applicable 
to  individual  nonresidents  in  determining  its 
constitutionality.  State  v.  Cadigan,  73  Vt. 
245,  50  Atl.  1079,  57:  666 

443.  The  legislature  must  be  deemed  to 
have  intended  that  the  penalty  prescribed 
by  one  section  of  a  statute  for  violation  of 
another  section  should  apply  to  the   viola- 
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tion  of  a  portion  of  the  latter  section  that  is 
subspquently  added  by  amendment  without 
amending  the  section  that  prescribes  the 
penalty.  Little  v.  State,  60  Neb.  74&,  84  N. 
W.  248.  51:717 

To  uphold  statute. 
See  also  infra.  482,  507. 

444.  A  statute  which  will  admit  of  two 
Interpretations,  one  valid  and  the  other  in- 
valid. Avill  receive  the  interpretation  sus- 
taining its  validity.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Backus,  133  Ind.  513,  33  N.  E. 
421,  •  18:  729 

445.  A  statute  will  not  be  presumed  to 
have  been  intended  by  the  legislature  to 
have  any  extraterritorial  force,  where  such 
intention  would  make  it  unconstitutional. 
Stanley  v.  Wabash,  St.  L.  &  V.  R.  Co.  100 
Mo.  435,  13  S.  W.  709,  8:  549 

446.  A  statute  will  be  construed  as  a  lim- 
itation law  if  it  can  be  upheld  by  such 
construction,  while  a  literal  construction  of 
it  would  destroy  vested  rights.  People  ex 
rel.  Deneen  v  Simon,  176  111.  165,  52  N.  E. 
910.  44:  801 

447.  The  court  will,  rather  than  pronounce 
imperfectly  drawn  statutes  unconstitution- 
al, draw  inferences  from  the  evident  intent 
of  the  legislature,  as  gathered  from  the  en- 
tire statute,  supplying  bj'  implication  tech- 
nical inaccuracies  of  expression  and  obvi- 
ously unintentional  omissions,  from  the  ne- 
cessity of  making  them  operative  and  effect- 
ual as  to  specific  things  included  in  the 
broad  and  comprehensive  terms  and  pur- 
poses thereof;  and  such  inferences  and  im- 
plications are  as  much  a  part  of  the  stat- 
ute as  what  is  distinctly  expressed  therein. 
State  ex  rel.  Utick  v.  Polk  County  Comrs. 
87  ]Minn.   325,  92   N.  W.  216,  60:  161 

448.  A  statutory  limitation  of  the  use  of 
low-test  petroleum  products  for  illuminat- 
ing purposes  to  tne  Welsbach  hydrocarbon 
incandescent  lamps  cannot,  to  uphold  the 
statute,  be  held  to  refer  to  lamps  as  a 
class  operated  on  the  principle  of  the  one 
specified,  where  at  the  time  of  the  passage 
of  the  statute  at  least  one  other  lamp  ope- 
rated on  that  principle  was  on  the  market. 
State  V.  Santee,  111  Iowa,  1,  82  N.  W.  445, 

53:  763 

449.  An  act  of  Congress  which  covers  acts 
without,  as  well  as  within,  the  jurisdiction 
of  that  body,  will  not  be  limited  by  judicial 
construction  so  as  to  make  it  operate  only 
on  that  which  Congress  might  rightfully 
prohibit  and  punish.  Karem  v.  United 
States,    57    C.    C.    A.    486,    121    Fed.    250. 

61 :  437 

450.  A  statute,  the  manifest  purpose  of 
which  is  to  tax  transfers  of  property  can- 
not be  construed  as  imposing  a  direct  tax 
upon  the  property  to  save  it  from  being  de- 
clared unconstitutional.  Re  Pell,  171  N. 
Y.  48.  63  X.  E.  789,  57:  540 
Giving  effect  to  entire  statute. 

See  also  supra,  434. 

451.  Where  a  statute  is  susceptible  of 
conflicting  and  doubtful  construction,  that 
construction  should  be  adopted  which  sup- 


ports it  in  all  its  parts.  Burlington,  C.  R. 
&  N.  R.  Co.  V.  Dev,  82  Iowa,  312,  48  N.  W. 
98,  "  12 :  430 

452.  A  statute  should  be  so  construed  as 
to  make  all  its  parts  harmonize  with  each 
other  and  render  them  consistent  with  its 
scope  and  object.  State  ex  rel.  First  Nat. 
Bank  v.  Bartley,  39  Neb.  353,  58  N.  W.  172, 

23:  67 

453.  No  clause  or  part  of  a  statute  shall 
be  treated  as  superfluous  in  its  construction 
if  it  can  be  so  construed  with  the  other 
parts  as  to  give  it  force.  State  ex  rel.  Little 
V.    Mitchell,    50    Kan.    289,    33    Pac.     104, 

20:  306 

454.  An  entire  statute  must  be  construed 
together,  and  effect  given  to  every  part  of 
it,  if  this  can  be  done  without  manifestly 
violating  the  intent  of  the  legislature. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Backus, 
133  Ind.  513,  33  N.   E.  421,  18:  729 

455.  An  entire  statute  must  be  construed 
together  and  effect  given  to  every  part  of 
it,  if  possible  without  manifestly  violating 
the  intention  of  the  legislature.  Johnson  v. 
Schlosser,  146  Ind.  509,  45  N.  E.  702,     36:  59 

456.  In  determining  the  intention  of  the 
legislature,  all  provisions  of  the  statute 
bearing  upon  the  point  in  dispute  should  be 
taken  into  consideration  and  given  du« 
weight.  Lincoln  v.  Janesch,  63  Neb.  707, 
89  N.  W.  280,  56:  762 

457.  Words  in  a  statute  which  can  be  giv- 
en no  effect  consistent  with  its  plain  intent 
must  be  rejected  as  without  meaning.  Leav- 
itt    V.   Loverin,   64  N.  H.  607,   15  Atl.  414, 

1:  58 

458.  A  word  occurring  in  a  statute,  which 
is  evidently  an  interpolation,  and  has  no 
relation  to  the  body  of  the  statute,  and  is 
without  sensible  meaning,  will  be  disre- 
garded in  giving  effect  to  its  provisions. 
Paxton  &  H.  Irrig.  C.  &  L.  Co.  v.  Farmers' 
&  M.  Irrig.  &  L.  Co.  45  Neb.  884,  64  N.  W. 
343,  29:  853 
Reference  to  title  or  preamble. 

For  Editorial  Notes,  see  infra,  IV.  §  8. 

459.  Reference  to  the  title  of  an  act  may 
be  had  in  ascertaining  the  legislative  intent, 
if  the  body  of  the  act  is  ambiguous  or  doubt- 
ful. Rushville  v.  Rushville  Natural  Gas 
Co.  132  Ind.  575,  28  N.  E.  853,  15:  321 

460.  An  act  the  title  to  which  relates  to 
the  issuance  of  checks  by  merchants  in  pay- 
ment of  wages  assigned  to  them  cannot  be 
expanded  to  include  persons  and  corpora- 
tions generally  by  the  use  of  the  words  "or 
any  other  person"  after  the  word  "mer- 
chants" in  the  body  of  the  act,  where  the 
Constitution  makes  void  so  much  of  the  act 
as  is  not  expressed  in  the  title.  Dixon  v. 
Poe,  159  Ind.  492,  65  N.  E.  518,  60:  308 

461.  The  recital  of  a  particular  mischief 
in  the  preamble  of  a  statute  does  not  limit 
the  broader  scope  of  the  language  of  the 
act  which  is  neither  ambiguous  nor  doubtful 
in  meaning.  State  v.  Ohio  Oil  Co.  150  Ind. 
21,  49  N.  "e.  809,  47:  627 
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Statutes  in  pari  materia. 
As    to    Effect   of   Mortgage   Foreclosure    on 
Corporate   Existence,   see  Corporations, 
679. 
For  Editorial  Notes,  see  infra,  IV.   §   8. 

462.  Several  statutes  relating  to  the  same 
privilege  or  franchise  and  conferring  rights 
on  the  same  grantee  must  be  treated  in 
pari  materia,  with  a  view  to  their  purpose 
and  effect,  and  to  ascertain  the  rights  taken 
under  them.  Svracuse  Water  Co.  v.  Svra- 
cuse.  116  N.  Y.  167.  22  N.  E.  381,  5^546 

4G3.  Statutes  relating  to  the  same  thing 
or  general  subject-matter  are  to  be  con- 
strued together,  and  are  in  pari  materia, 
no  matter  when  they  were  passed.  State 
v.    Gerhardt.    145    Ind.   439,   44   N.    E.   469, 

33:  313 

464.  The  provisions  relating  to  the  in- 
crease of  ad  valorem  taxation  upon  property 
within  the  parishes  and  municipalities  of 
the  state,  which  are  foimd  in  La.  Const. 
arts.  209.  242.  must  be  construed  together, 
as  thev  are  in  pari  materia.  Citizens  &  T. 
v.   Wiiliams.  49  La.   Ann.   422,  21   So.   647, 

37 :  761 

465.  A  statute  conferring  appellate  juris- 
diction '"in  criminal  cases"  by  the  use  of 
general  terms  only  is  to  be  construed  in  ac- 
cordance with  pre-existing  laws  authorizing 
a  writ  of  error  to  be  taken  by  the  defend- 
ant onlv.  and  not  bv  the  state.  People 
V.    Ravmond.    18    Colo.    242,    .32    Pac.    429, 

19:  649 
Proviso. 

Allegations    as    to,    in    Indictment,    see    In- 
dictment, etc..  38. 
See  also  infra.  495. 

406.  It  is  not  the  legitimate  office  of  a 
proviso  to  enlarge  the  enactment  to  which  it 
is  appended.  Re  Dav,  181  111.  73,  54  N.  E. 
646.  50:  519 

467.  The  office  of  a  proviso  is  not  always 
one  of  limitation,  but  its  effect  is  to  be  as- 
certained from  a  general  view  of  the  stat- 
ute. Detroit  Citizens'  Street  R.  Co.  v.  De- 
troit. 12  C.  C.  A.  365.  64  Fed.  628.  22  U.  S. 
App.  570.  26:667 

468.  A  proviso  in  a  statute  should  always 
be  construed  with  reference  to  the  immedi- 
ately preceding  part  of  the  clause  or  section 
to  which  it  is  attached.  Wolf  v.  Bauereis. 
72  Md.  481.  19  Atl.  1045.  8:  680 
Contemporaneous  and  practical  construc- 
tion. 

Judicial    Notice    of.   see   Evidence,    10. 

See   also    infra.   531.   620. 

For   Editorial   Notes,   see    infra,   IV.    §    8. 

469.  A  practical  interpretation  of  a  stat- 
ute, accepted  as  correct  for  nearly  three 
quarters  of  a  century,  is  entitled  to  re- 
spectful consideration  bv  the  courts.  Brown 
v.  Foster.  88  'Sic  49.  33  "Atl.  662.  31:  116 

470.  rJieat  deference  and  respect  should 
be  paid  by  tlie  court  to  the  lonirprevail- 
ing  construction  of  a  statute,  made  by  the 
executive  departnu-nt  of  the  state  govern- 
ment. Bloxham  v.  Consumer^"  K.  L.  & 
Street    R.     Co.     36     Fla.     .")10.     18     So.    444. 

29:  .107 

471.  The  coiistnu'tion  jjlaccd  ujion  a  stat- 


ute penal  in  character  by  public  offieerw 
charged  with  the  duty  of  executing  its  pro- 
visions for  many  years  may  properly  be 
considered  in  determining  the  legislative  in- 
tention. People  v.  Adelphi  Club,  149  N.  Y. 
5,  43  N.  E.  410.  31  :  510 

472.  Where  the  legislature  has  exercised 
the  power  of  appointment  to  offices  created 
by  it  since  the  adoption  of  the  Constitu- 
tion, and  such  exercise  has  been  acquiesced 
in  by  every  department  of  the  government, 
and  has  never  been  questioned,  it  is  a  con- 
temporaneous construction  which  is  of 
great  weight.  Biggs  v.  McBride,  17  Or. 
640,  21   Pac.  878,  5:  115 

473.  While  the  construction  of  statutes  by 
the  officers  to  whom  Congress  has  intrusted 
their  execution,  and  the  uniform  practice 
of  such  officers,  are  persuasive  and  entitled 
to  careful  consideration,  yet  a  court  cannot 
lawfully  renounce  its  judicial  powers;  and 
it  is  its  duty,  if  satisfied  upon  reason  or 
authority  that  a  correct  determination  of 
the  question  before  it  requires  a  decision 
contrary  to  such  construction  and  practice, 
to  render  that  decision.  Deweese  v.  Smith, 
45  C.  C.  A.  408,  106  Fed.  438,  66:  971 

474.  Mere  negative  contemporary  con- 
struction of  a  statute,  inferred  from  non- 
user  for  many  j'ears  of  a  right  now  claimed 
to  exist,  is  of  little  value  in  determining  its 
proper  meaning, — especially  where  the  only 
person  capable  of  calling  the  statute  into 
action  is  a  high  officer  of  the  state,  with 
multifarious  duties  and  cares.  People  v. 
Ballard,  134  N.  Y.  269,  32  N.  E.  54,      17:  737 

475.  The  clearly  expressed  prohibition  of 
free  transportation  of  favored  passengers  in 
N.  C.  Acts  1891,  chap.  320,  cannot  be  modi- 
fied by  any  practical  construction  put  upon 
the  law  by  the  carrier  and  officials  who 
have  received  passes.  State  v.  Southern  R. 
Co.  122  N.  C.  1052,  30  S.  E.  133,        41 :  246 

476.  Failure  of  warehouse  commissioners 
to  appeal  to  the  attorney  general  to  insti- 
tute suits  or  to  question  the  legality  of  the 
conduct  of  warehousemen  in  storing  their 
own  grain  in  their  warehouses  does  not 
amotmt  to  a  practical  construction  of  the 
statute  providing  for  licensing  warehouse 
so  as  to  show  that  it  authorizes  such  con- 
duct. Central  Elevator  Co.  v.  I'eople  ex  rei. 
:Molonev,    174    111.    203,    51    N.    E.    254, 

43:  658 

Meaning  of  words;  mandatory  or  directory. 

Mandatorv   Provisions   as   to   Elections,   see 

Elections.   99,    1.32.    172,    176.    178.    217. 

Construing    Word    "Shall"    as    "May"    see 


Highways.  89. 
Construing    Word    ' 

Highways.  108. 
Question  for  Court, 
See  also   Attornevs, 


Mav"    as    ''Shall."    see 


as  to,  see  Trial,  2.3.5. 
10-12:  Time,  1.5. 
For  Editorial  Notes,  see  infra,  IV.  §§  8,  10, 
477.  In  construing  a  statute  in  which  a 
word  susceutible  of  more  than  one  meaning 
is  repeated  in  different  parts  of  the  act, 
a  presuinptif)n  arises  that  it  is  u.sed  in  the 
same  sense  throngliout:  but  the  presump- 
tion fails  where  such  a  construction  will 
niillifv  the  law.  if  this  result  can  be  avoid- 
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ed  by  any  fair  and  reasonable  construction 
of  the  whole  act.  State  v.  Knowles,  90  Md. 
C4G,  45  Atl.   877,  49:  695 

478.  The  use  of  the  word  "of"  in  a  stat- 
ute, which  is  a  manifest  blunder,  being  in- 
tended for  "off,"  will  not  be  permitted  to 
affect  the  plain  meaning  of  the  legislature. 
Com.  V.  Delaware  Division  Canal  Co.  123 
Pa.  594,  16  Atl.  584.  2:  798 

479.  The  word  '•void"  in  Wis.  Rev.  Stat. 
§  2320,  declaring  that  conveyances  in  fraud 
of  creditors  "shall  be  void,"  is  to  be  con- 
strued to  mean  "voidable,"  and  not  abso- 
lute! v  void.  French  Lumbering  Co.  v.  The- 
riault,  107  Wis.  627.  83  N.  W.  927,      51:  910 

480.  The  word  "and"  in  a  statute  can 
never  be  substituted  for  "or"  when  the 
meaning  of  the  language  used,  in  the  stat- 
ute is  plain,  and  there  is  nothing  in  it 
to  call  for  such  substitution.  Beaty  v. 
Richardson,    56    S.    C.    173,    34    S.    E.    73, 

46:  517 

481.  The  words  "right  of  way,"  in  a  grant 
to  a  railroad  compJiny,  describe  the  tenure, 
and  not  the  land,  granted.  Atlantic  &  P. 
R.  Co.  V.  Lesueur,  2  Ariz.  428,  19  Pac.  157. 

1 :  244 

482.  The  words  "other  purposes"  in  a 
charter  giving  a  company  the  right  to  fur- 
nish water  "for  the  extinguishment  of  fires 
and  for  domestic,  sanitary,  and  other  pur- 
poses," must  be  considered,  in  determining 
the  right  of  eminent  domain,  to  mean  "other 
like  purposes,"  or  "other  like  public  pur- 
poses," as  the  statute  would  be  unconstitu- 
tional if  it  attempted  to  authorize  the  tak- 
ing of  private  property  for  private  use  with- 
out consent.  Re  Barre  Water  Co.  62  Vt. 
27,   20   Atl.   109,  9:  105 

483.  An  extraterritorial  effect  of  a  stat 
ute  against  trusts  and  combinations  doe^ 
not  follow  from  the  use  of  the  words  "any 
corporation,"  "partnership  or  individual," 
and  "any  pool,  agreement,  contract,  com- 
bination," in  describing  the  persons  or  acts 
to  which  the  statute  applies.  State  v.  Lan- 
cashire F.  Ins.  Co.  66  Ark.  466,  51  S.  W. 
633,  45:  348 

484.  A  statute  making  the  injury  or  kill- 
ing of  cattle  or  other  live  stock  by  a  rail- 
road company  prima  facie  evidence  of  negli- 
gence does  not  apply  in  case  of  the  killing 
of  a  dog.  Moore  v.  Oiarlotte  E.  R.  L.  & 
P.  Co.  136  N.  C.  554.  48  S.  E.  822,       67:  470 

485.  The  most  satisfactory  and  conclusive 
test  of  the  question  whether  the  provisions 
of  a  statute  are  mandatory  or  directory  is 

whether  the  prescribed  mode  of  action  is  of 
the  essence  of  the  thing  to  be  accomplished; 
in  other  words,  whether  it  relates  to  mat- 
ters material  or  immaterial,  to  matters  of 
convenience  or  of  substance.  Gallup  v. 
Smith,  59  Conn.  354.  22  Atl.  3.34,       12:  353 

486.  The  general  rule  is  that  the  word 
"may"  imposes  a  duty  whenever  it  is  em- 
ployed in  a  stattite  to  delegate  a  power  the 
exercise  of  which  is  important  for  the  pro- 
tection of  public  or  private  interests. 
State.  Kennel Iv,  Prosecutor,  v.  Jersey  City 
(N.  J.  Sup.)   57  N.  J.  L.  293,  3  Atl,  531. 

26:  281 


487.  The  word  "may"  will  be  construed 
to  mean  "shall"  whenever  the  rights  of  the 
public  or  third  persons  depend  upon  the 
exercise  of  the  power  of  performance  of 
the  duty  to  which  it  refers;  and  such  is 
its  meaning  in  all  cases  where  the  public 
interests  or  rights  are  concerned,  or  a  pub- 
lic duty  imposed  upon  public  officers  and 
the  public  or  third  persons  have  a  claim 
de  jure  that  the  power  shall  be  exercised. 
People  ex  rel.  Brokaw  v.  Bloomington  Twp. 
Highway  Comrs.  130  III.  482,  22  N.  E.  596, 

6:  161 

488.  The  word  "may,"  in  an  act  creating 
a  board  of  dental  examiners,  and  providing 
that  a  graduate  from  a  university  or  col- 
lege authorized  to  grant  diplomas  in  dental 
surgery  may  be  examined  by  such  board 
with  reference  to  qualifications,  v/ill  be 
construed  "must,"  since  the  duty  of  exami- 
nation is  for  the  benefit  of  both  the  public 
and  the  applicant.  State  v.  Knowles,  90 
Md.  646,  45  Atl.  877,  49:  695 

489.  The  word  "may"  in  a  statute  must 
be  held  to  mean  "shall,"  if  this  is  necessary 
and  effective  to  uphold  the  statute.  Pueblo 
County  V.  Smith,  22  Colo.  534,  45  Pac.  357, 

33:  465 

490.  The  word  "may"  should  be  construed 
"must."  in  a  statute  providing  that  a  judge 
on  affidavit  of  his  bias  or  prejudice  "may" 
call  in  anotner  judge.  State  v.  Kent,  4  N. 
D.  577,  62  N.  W.  631,  27:  686 

491.  The  requirement  that  all  the  names 
of  persons  voted  for  shall  be  printed  on  one 
ballot,  made  by  La.  act.  101  of  1882,  is 
mandatory.  State  ex  rel.  Mize  v.  McElroy, 
44  La.  Ann.  796,  11  So.  133,  16:278 

492.  The  word  "shall"  in  a  statute  may 
be  construed  as  "may,"  where  the  connec- 
tion in  which  it  is  used,  or  the  relation  into 
which  it  is  put  with  other  parts  of  the  same 
statute,  indicates  that  the  legislature  in- 
tended that  it  should  receive  such  a  con- 
struction. Suburban  Light  &  P.  Go.  v. 
Boston,  153  Mass.  200,  26  N.  E.  447,    10:  497 

493.  A  clause  in  a  statute  is  directory 
when  the  provisions  contain  mere  matter 
of  direction,  and  no  more;  but  not  when 
they  are  followed  by  words  of  positive  pro- 
hibition. Re  Cusick's  Appeal,  136  Pa.  459, 
20  Atl.  574,  10:  228 
Punctuation. 

494.  A  court  may  punctuate  a  statute  or 
disregard  punctuation,  as  may  be'necessary 
to  ascertain  its  true  meaning  and  intent. 
Union  Refrigerator  Transit'  Co.  v.  Lynch, 
18  Utah,  378,  55  Pac.  639,  48:  790 

495.  A  proviso  at  the  end  of  a  section  of 
a  municipal  charter,  punctuated  only  by 
commas,  giving  the  council  power  by  a 
two-thirds  vote  to  do  what  is  prohibited  by 
the  general  terms  of  the  section,  which  for- 
bid releasing  a  lawful  tax,  exempting  from 
any  burden  imposed  by  law,  paying  any 
demand  not  authorized  by  law,  compromis- 
ing any  disputed  demand,  or  paying  any 
demand  for  alleged  injuries,  will  not  be 
limited  to  the  immediately  preceding  clause, 
but  will  apply  to  all  equally,  in  the  absence 
of  anything  to  indicate,  why  it  should  not 
be  so  applied,   while,  on  the  contrary,  the 
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history  of  the  statute  indicates  an  inten- 
tion that  the  proviso  shall  apply  to  the 
whole  section.  State  ex  rel.  Crow  v.  St. 
Louis,  174  Mo.  125,  73  Pac.  623,  61 :  593 

b.  Strict  or  Liberal  Construction. 

Statute  Giving  Right  of  Action  for  Death, 
see  Death,  8. 

Statute  Giving  Right  of  Eminent  Domain, 
see  Eminent  Domain,  145. 

Provisions  for  Forfeitures,  see  Forfeit- 
ure, 3. 

As  to  Adoption  of  Illegitimate  Children, 
see  Parent  and  Child,  18. 

See   also   Limitation   of  Actions,   175. 

For  Editorial  Notes,  see  infra,  IV.  §  8. 

496.  The  strict  letter  of  the  law  will  not 
be  followed  in  construing  a  statute  when 
such  an  interpretation  will  lead  to  an  un- 
reasonable or  absurd  conclusion.  Parker  v. 
Nothomb,  65  Neb.  315,  93  N.  W.  851, 

60:  699 

497.  Legislative  grants  of  power  to  mu- 
nicipalities, intended  to  secure  the  preser- 
vation of  the  public  health,  and  to  pro- 
vide for  the  enforcement  of  proper  and 
necessary  sanitary  regulations  to  prevent 
the  spread  of  contagious  diseases,  are,  not- 
withstanding the  individual  liberty  of  the 
citizen  is  in  a  measure  involved,  entitled  to 
a  broad  and  liberal  construction  by  the 
courts,  in  aid  of  the  beneficial  purposes  of 
their  enactment.  State  ex  rel.  Freeman  v. 
Zimmerman,  86  Minn.  353,  90  N.  W.  783, 

58:  78 

498.  The  act  of  Congress  to  regulate  com- 
merce should  be  liberally  construed  in  favor 
of  commerce  among  the  states;  but  when 
complaint  is  made  or  relief  sought  solely  or 
mainly  in  the  interest  of  common  carriers, 
the  act  complained  of  or  the  right  asserted 
must  clearly  appear  to  have  been  forbid- 
den or  conferred;  and  where  the  complain- 
ing carrier  is  not  in  a  position  to  commend 
itself  to  the  favorable  consideration  of  a 
court  of  equity,  no  strained  construction 
of  the  law  will  be  made  in  its  favor.  Ken- 
tucky &  L  Bridge  Co.  v.  Louisville  &  N.  R. 
Co.  37  Fed.  567,  2:  289 

499.  Statutes  procured  by  a  railroad  com- 
pany for  its  own  benefit  will  be  strictly 
construed  against  it.  Wilkes  County  v. 
Call,  123. N.  C.  308,  41  S.  E.  481,  44:  252 
Penal  or  criminal  statutes. 

Necessity    of    Literally    Following    Statute, 

see  Criminal  Law,  112. 
See  also  supra.  427. 
For  Editorial  Notes,  see  infra,  IV.  §  8. 

500.  Penal  statutes  must  be  construed 
strictly.  Hall  v.  Norfolk  &  W.  R.  Co.  44  W. 
\'a.  36',  28  S.  E.  754,  41 :  669 

500.a  A  penal  statute  is  one  which  im- 
poses a  forfeiture  or  penalty  for  transgres- 
sion of  its  provisions  or  doing  a  thing  pro- 
hibited. Id. 

501.  A  heavy  statutory  penalty  will  not 
be  awarded  in  a  case  which  does  not  come 
strictly  within  the  terms  of  the  statute. 
Houston,  E.  &  W.  T.  R.  Co.  v  Campbell,  91 
Tex.  551,  45  S.  W.  2,  43:  225 


502.  Statutes  which  impose  penalties  or 
forfeitures,  or  provide  for  a  recovery  of  dam- 
ages beyond  just  compensation  to  the  party 
injured,  are  to  be  strictly  construed  in  so 
far  as  they  inflict  punishment.  Cleveland, 
C.  C.  &  St'.  L.  R.  Co.  v.  Wells,  65  Ohio  St. 
313,  62  N.  E.  332,  58:  651 

503.  The  rule  of  strict  construction  of 
penal  statutes  does  not  prevent  the  court 
from  calling  in  the  aid  of  the  other  rules 
of  statutory  construction  and  giving  each 
its  appropriate  scope.  Meadowcroft  v.  Peo- 
ple. 163  111.  56,  45  N.  E.  303,  35:  176 

504.  The  rule  that  penal  statutes  are  to 
receive  a  strict  construction  is  not  violated 
by  taking  the  common-sense  view  of  the 
statute  as  a  whole,  and  giving  eflfect  to  the 
object  of  the  legislature  if  a  reasonable  con- 
struction of  the  words  permits  it.  State 
V.  Indiana  &  I.  S.  R.  Co.  133  Ind.  69,  32 
N.  E.  817,  18:502 

505.  The  rule  that  a  penal  statute  is  to 
be  strictly  construed  should  not  be  unrea- 
sonably applied  so  as  {o  defeat  the  sover- 
eign will,  when  that  will  is  expressed  with 
ordinary  certainty  and  is  easily  intelligible. 
State  V.  Hogriever,  152  Ind.  652,  53  N.  E. 
921,  45:  504 

506.  A  penal  statute  should  not  be  con- 
strued strictly  for  the  mere  purpose  of  de- 
feating it,  when  its  intent  is  plain.  State 
V.  Stone,  118  Mo.  388,  24  S.  W.  164,    25:  243 

507.  The  doctrine  of  strict  construction 
of  a  penal  statute  does  not  apply  to  expand 
or  extend  general  words  used  in  the  body 
of  a  statute  beyond  the  scope  of  the  title, 
so  as  to  make  the  act  invalid.  State  ex  rel. 
Duensing  v.  Roby,  142  Ind.  168,  41  N.  E.  145, 

33:  213 

508.  Strict  construction  should  be  given 
to  the  Missouri  corrupt  practices  act  of 
1893,  which  provides  not  only  for  the  for- 
feiture of  office,  but  for  punisament  of 
violations  of  the  law  as  felonies  and  mis- 
demeanors. State  ex  rel.  Crow  v.  Bland, 
144  Mo.  534,  46  S.  W.  440,  41 :  297 

509.  The  Illinois  dramshop  act  is  a  stat- 
ute of  a  highly  penal  character,  providing 
rights  of  action  unknown  to  the  common 
law,  and  is  to  receive  a  strict  construction. 
Cruse  V.  Aden,  127  111.  231,  20  N.  E.  73, 

3:  327 

510.  An  alleged  violation  of  the  anti-trust 
act  of  Congress  must  be  clearly  within  its 
provisions,  as  the  statute  is  a  criminal  one. 
United  States  v.  Trans-ilissouri  Freight 
Asso.  19  U.  S.  App.  36,  7  C.  C.  A.  15,  5S 
Fed.  58,  24:  73 
[Rev'd  on  Other  Grounds  by  the  Supreme 
Court  of  the  United  States  in  166  U.  S.  290, 
41  L.  ed.   1007,  17  Sup.  Ct.  Rep.  540.] 

511.  A  statute  requiring  the  placing  of 
fire  escapes  on  buildings  will  not  be  ex- 
tended to  persons  or  to  requirements  not 
fairly  within  the  provisions  of  the  act. 
Arms  V.  Ayer,  192  111.  601,  61  N.  E.  851, 

58:  277 

512.  The  doctrine  of  strict  construction 
of  penal  statutes  does  not  prevent  the  ap- 
plication of  a  statute  enacted  to  affect  per- 
sons   in    municipal    corporations    having    a 
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population  of  100,000  inhabitants  to  those 
havinji  300,000.  State  v.  Tower,  185  Mo. 
79,  84  S.  W.  10,  68:  402 

513.  A  statute  is  sufficiently  definite  to 
authorize  imprisonment  in  the  penitentiary 
for  violation  of  its  provisions,  although  not 
stating  that  the  imprisonment  shall  be  in 
the  penitentiary,  where  the  violation  is  de- 
clared a  felony,  punishable  by  imprison- 
ment for  not  less  than  five  nor  more  than 
twenty-five  years,  and  the  Criminal  Code 
of  the  state  declares  that  a  felony  is  pun- 
ishable by  death  or  confinement  in  the  peni- 
tentiarv.  Hronek  v.  People,  134  111.  139, 
24  N.  E.  801,  8:  837 
Statutes  in  derogation  of  common  law. 
For  Editorial  Notes,  see  infra,  IV.   §  8. 

514.  A  statute  giving  a  mechanic's  lien  is 
in  derogation  of  the  common  law,  and  must 
be  strictly  construed.  Williams  v.  Vander- 
bilt,  145  ill.  238,  34  N.  E.  476,  21:  489 

515.  A  statute  authorizing  the  granting 
of  a  warrant  of  attachment  against  one  who 
makes  a  false  statement  in  writing  to  ob- 
tain credit  will  be  strictly  construed  in 
favor  of  those  against  whom  it  may  be  em- 
ployed, as  it  is  in  derogation  of  the  com- 
mon law.  Penoyar  v.  Kelsey,  150  N.  Y.  77, 
44  N.  E.  788,  34 :  248 

516.  Legislation  making  municipalities 
liable  to  actions  where  no  liability  existed 
at  common  law  should  be  construed  most 
favorably  to  such  corporations  and  against 
the  claimant  for  damages.  Schaefer  v. 
Fond  du  Lac,  99  Wis.  333,  74  N.  W.  810, 

41 :  287 
Remedial  legislation. 

Law  Passed  for  Securing  Purity  of  Ballot, 
see  Elections,  61. 

517.  A  statute  providing  that  "the  plain- 
tiff may  unite  in  the  same  complaint  several 
causes  of  action,  whether  they  be  such  as 
were  formerly  denominated  legal  or  equit- 
able, or  both,  where  they  arise  out  of  the 
same  transaction  or  transactions  connected 
with  the  same  subject  of  action," — should 
be  liberally  construed,  according  to  the  rule 
as  to  remedial  laws.  Emerson  v.  Nash,  124 
Wis.  369.  102  N.  W.  921,  70:  326 
Exemptions. 

See  also  infra,  520,  521. 

518.  An  exemption  statute  designed  to  se- 
cure to  laborers  and  their  families  the  small 
fruits  of  their  toil  must  be  given  such  proper 
and  liberal  interpretation  as  will  give  full 
force  and  effect  to  that  wise  and  humane 
design.  Rustad  v.  Bishop,  80  Minn.  497, 
83  N.  W.  449,  50:  168 
Taxes. 

See  also  Taxes,  138,  235,  236. 

519.  Statutes  providing  for  taxation 
should  be  construed  without  bias  or  preju- 
dice, even  when  they  go  beyond  the  con- 
stitutional requirement;  and  the  courts 
should  lean  towards  strictness  only  to  the 
extent  of  the  presumption  that  the  legisla- 
ture has  so  shaped  the  law  as,  without 
ambiguity  or  doubt,  to  bring  within  it  every- 
thing that  was  meant  to  be  embraced.  Hart 
V.  Smith.  159  Ind.  182,  04  N.  E.  061,    58:  949 

520.  A  statute  exempting  college  property 
from   taxation   in   accordance   with   a   well- 


settled  and  long-established  public  policy  is 
to  be  construed  reasonably  so  as  to  give 
full  effect  to  the  policy  declared,  as  well  as 
to  avoid  abuse  and  frustrate  evasion,  and 
is  not  within  the  rule  of  strict  construction. 
Yale  University  v.  New  Haven,  71  Conn. 
316,  42  Atl.  87,  43:  490 

521.  Statutes  providing  for  the  exemption 
of  property  from  taxation  are  in  derogation 
of  the  equal  rights  of  all,  and  are  to  be 
strictly  construed.  Young  Men's  Christian 
.\8so.  v.  Douglas  County,  60  Neb.  642,  83 
N.  W.  924,  52:  123 

c.  Adopted  -or  Re-Enacted  Statutes. 

Construction  of  Constitution,  see  Constitu- 
tional Law.  55. 
For  Editorial  Notes,  see  infra,  IV.  §  8. 

522.  Statutes  transplated  from  other 
countries  should  be  construed  in  subordina- 
tion to  the  Constitution  and  laws  of  the 
state  wherein  adopted.  Bowers  v.  Smith, 
111  Mo.  45,  20  S.  W.  101,  16:  754 

523.  A  statutory  provision  adopted  from 
another  state  is  to  be  construed  in  accord- 
ance with  its  prior  judicial  construction  in 
the  state  from  which  it  is  taken.  Bridgers 
V.  Taylor,  102  N.  C.  86,  8  S  .E.  893,      3:  376 

524.  The  known  judicial  construction  of 
a  statute  by  courts  of  another  state  is 
deemed  to  be  adopted  by  the  legislature 
when  it  adopts  such  statute.  Matthews  v. 
St.  Louis  &  S.  F.  R.  Co.  121  Mo.  298,  24 
S.  W.  591,  25:  161 
[Aff'd  by  the  Supreme  Court  of  the  United 
States  in  165  U.  S.  1,  41  L.  ed.  611,  17  Sitp. 
Ct.  Rep.  243.] 

525.  A  constitutional  provision  adopted 
from  another  state  must  be  construed  ac- 
cording to  the  established  meaning  of  the 
provision  that  had  been  acquired  in  the 
state  from  which  it  was  taken.  Adams  v. 
Yazoo  &  M.  V.  R.  Co.  77  Miss.  194,  24  So. 
200,  3U,  28  So.  956,  60:  33 

526.  When,  in  enacting  a  statute,  the  leg- 
islature copies  the  language  of  a  foreign 
statute,  it  will  be  presumed  to  have  adopted 
the  construction  already  given  by  the  courts 
to  the  copied  statute.  Ryalls  v.  Mechanics 
Mills,  150  Mass.  190,  22  N.  E.  766,        5:  667 

527.  The  adoption  of  the  language  of  the 
English  railway  and  canal  traffic  act  1854 
(17  &  18  Vict'  chap.  31)  by  the  Virginia 
act  of  March  3,  1892,  making  it  unlawful 
for  any  common  carrier  "to  make  or  give 
any  undue  or  unreasonable  preference  or 
advantage"  to  any  person,  place,  or  descrip- 
tion of  traffic,  includes  the  adoption  of  the 
construction  previously  given  to  that  lan- 
guage by  the  English  courts.  Norfolk  & 
W.  R.  Co.  V.  Old  Dominion  Baggage  Trans- 
fer Co.  99  Va.  Ill,  37  S.  E.  784,  50:  722 

528.  A  court  will  not  blindly  follow  the 
construction  of  a  particular  statute  by  the 
courts  of  the  state  from  which  it  was  bor- 
rowed, when  it  does  not  appeal  to  the  court 
as  founded  on  right  reasoning.  Ancient 
Order  of  Hibernians  v.  Sparrow,  29  Mont. 
132,  74  Pac.  197.  64:  128 

529.  An  election  law  imported  from  a 
monarchy  to  a  republic  should  not  be  sub- 
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jected  strictly  to  the  rule  that  the  importa- 
tion of  the  statute  imports  also  its  con- 
struction. Stackpole  v.  Hallahan,  16  Mont. 
40.  40  Pac.  80,  28:  502 

530.  The  construction  of  a  section  of  the 
Code  which  is  made  by  combining  portions 
of  two  earlier  statutes  is  not  altered  by  the 
fact  that  the  first  part  of  the  section  is 
taken  from  the  statute  which  was  the  later 
in  date  of  enactment  and  which  was  in 
tended  simply  as  a  supplement  to  the  for 
mer.  Hooper  v.  Creager,  84  Md.  195,  35  Atl. 
!)67.  1103.  3(1  Atl.  359.  35:202 

531.  Tlie  Rhode  Island  statute  in  respect 
to  the  payment  of  alimony  "out  of  the  real 
or  personal  estate  of  the  husband,  or  out  of 
both."  having  been  the  same  since  1798,  the 
practical  construction  given  to  it  by  award- 
ing alimony  in  monthly  installments  which 
might  be  payable  out  of  subsequently  ac- 
quired property  must  be  held  to  have  been 
adopted  by  tlie  revision  of  the  statutes 
made  after  that  construction  had  been  es- 
tablished. Sampson  v.  Sampson,  16  R.  I. 
456.  16  Atl.  711.  3:  349 

5.32.  The  meaning  judicially  given  to 
words  in  a  statute  will  be  taken  as  that  in- 
tended when  used  in  a  subsequent  similar 
statute.  Anderson  v.  Bell.  140  Ind.  375.  39 
X.  E.  735.  29:  541 

533.  Words  which  have  acquired  a  well- 
understood  meaning  by  judicial  interpreta- 
tion must  be  presumed  to  be  used  in  that 
sense  in  a  subsequent  statute,  unless  the 
contrary  clearly  appears.  United  States  v. 
Trans-Missouri  Freight  Asso.  19  U.  S.  App. 
36.  7  C.  C.  A.  15.  .58  Fed.  58,  24:  73 
[Rev"d  on  Other  (; rounds  bv  the  Supreme 
Court  of  the  United  States  in  166  U.  S.  290. 
41   L.  (d.  1007.  17  Sup.  a.  Rep.  540.] 

534.  Re-enactment  of  a  statute  which  has 
been  construed  by  the  courts  must  be  pre- 
sumed to  be  with  the  intent  to  adopt  that 
construction.  Caraill  v.  Kountze  Bros.  86 
Te.\.  386,  25  S.  W."  13,  24:  183 

d.   Prospective   or   Retrospective   Operation. 

Applicati(m  Ponding  Appeal,  of  Law  Limit- 
ing Right,  see  Appeal  and  Error.  88. 

Constitutiojiality  of  Retrospective  Laws,  see 
Constitutional  Law,    I.    b,  2. 

As  to  Degree  of  Punishment,  see  Criminal 
Law.  212. 

Act  Forbidding  Assignment  to  Evade  Ex- 
emption Law,  see  Exemptions.  7. 

Statute  of  Limitations,  see  Limitation  of 
Actions.  T.  a. 

When  Ordinance  is  Retroagtive,  see  Mu- 
nicipal Corporations.  128. 

See  also  infra.  600.  615;  Constitutional 
Law.  1131;  Limitation  of  Actions.  161. 
214. 

535.  Statutes  are  to  be  construed  to  have 
a  pr<)S[)ectiv('  operation,  unless  a  contrary 
inlentioii  in  the  legislaltire  is  manifest  and 
plain.  .Murdock  v.  Franklin  Ins.  Co.  33  W. 
Va.  407.  10  S.  E.  777.  7:  .572 

536.  A  statute  must  be  construed  as  pro- 
spective in  operation,  except  where  the  in- 
tent   that   it   shall  operate  retrospectively   is 


expressed  in  clear  and  unambiguous  ttrms, 
or  is  necessarily  implied  from  its  language, 
which  would  be  inoperative  otherwise  than 
retrospectively.  Stewart  v.  Vandervort.  34 
W.  Va.  524.  12  S.  E.  736,  12:  50 

537.  Existing  riparian  rights  are  not  af- 
fected by  Wash.  Laws  1873,  p.  520,  regulat- 
ing irrigation  and  water  rights.  Benton  v. 
.Johncox,  17  Wash.  277,  49  Pac.  495, 

39:  107 

538.  A  statute  providing  that  all  pay- 
ments made  witnin  three  months  before  an 
assignment  by  a  debtor  for  the  benefit  of 
creditors  shall  be  void  does  not  apply  to 
payments  on  contracts  existing  at  the  time 
of  its  enactment.  Leavitt  v.  Loverin,  64  N. 
H.  607,  15  Atl.  414,  1:  58 

539.  The  court  will  not  construe  as  retro- 
spective Tenn.  Acts  Gen.  Assem.  1893,  chap. 
107,  §  1,  making  void  stipulations  limit- 
ing liability  on  insurance  policies  to  less 
than  the  full  amoimt  of  loss  if  that  does 
not  exceed  the  amount  of  insurance.  Bug- 
ger use  of  Second  Xat.  Bank  v.  Mechanics' 
&   T.   Ins.   Co.   95   Tenn.   245,   32   S.  W.   5, 

28:  796 

540.  A  statute  limiting  the  liability  of  a 
railroad  company  for  fires  to  the  difference 
between  the  amount  of  the  loss  and  the 
amount  of  insurance  upon  the  property  ap- 
plies to  a  pre-existing  policy  of  insurance 
on  which  a  loss  occurs  after  the  passage 
of  the  statute.  Leavitt  v.  Canadian  P.  R. 
Co.   90  Me.   153,  37   Atl.   886,  38:  152 

541.  Personal  property  omitted  from  as- 
sessment prior  to  the  amendment  of  Wis. 
Rev.  Stat.  §  1059,  is  subject  to  the  pro- 
visions of  that  statute  authorizing  reas- 
sessment of  property  thus  omitted  in  pre- 
ceding years.  State  ex  rel.  Davis  &  S.  Lum- 
ber Co.  V.  Pors,  107  Wis.  420,  83  N.  W. 
706,  51:917 

542.  Mass.  Stat.  1895,  chap.  504,  provid- 
ing for  indeterminate  sentences,  is  to  be 
construed  prospectively,  and  does  not  ap- 
ply to  sentences  for  offenses  committed  be- 
fore it  took  effect.  ^Murphy  v.  Com.  172 
Mass.  264.  52  X.  E.  505,  43:  154 

.543.  X\  Y.  Laws  1886.  chap.  310,  making 
it  the  duty  of  the  attorney  general  to  bring 
a  suit  to  wind  up  the  affairs  of  any  cor- 
poration dissolved  by  act  of  legislature, 
which  does  not  purport  in  terms  to  have  a 
retroactive  operation,  and  in  which  there  is 
nothing  to  show  that  the  legislature  in- 
tended it  to  apply  to  a  dis.solution  already 
accomplished. — does  not  apply  to  a  corpora- 
tion dissolved  by  legislative  act  one  week 
prior  thereto.  People  v.  O'Brien.  Ill  X.  Y. 
1,  18  X.  E.  692,  2:  255 

544.  A  statute  declaring  the  siu'face  of  a 
l)ridge  approach  to  be  the  established  grade 
of  a  highway  upon  wliich  it  is  located  will 
defeat  a  recovery  for  injuries  to  abutting 
property  caused  by  raising  the  street  to 
grade,  although  not  passed  until  after  a  de- 
cree has  been  reached  in  the  trial  court  in 
an  action  to  compel  the  restoration  of  the 
old  triado.  Brand  v.  ^rultnomah  Coimtv.  38 
Or.  '7ft.  60  Pac.  3!)0.  62     Pac.  209.         .50':  389 

545.  .Mont,    act    September    13,    1887,    de- 
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daring  that  instructions  given  and  the  re- 
fusal to  give  instructions  shall  be  deemed 
excepted  to,  does  not,  under  Conip.  Stac. 
p.  649,  §  209,  providing  that  repeals  shall 
not  affect  cases  pending,  apply  to  an  action 
po"nding  at  its  passage.  Gassert  v.  Bogk,  7 
Mont.   585,    19   Pac.  281,  1:240 

546.  A  statute  limiting  the  right  of  ap- 
peal in  cases  of  personal  injury  has  no  ap- 
plication to  judgments  rendered  before  its 
passage.  Laidlaw  v.  Sage,  158  N.  Y.  73, 
52  N.  E.  679,  44:  216 

547.  A  law  prescribing  the  form  of  plead- 
ings will  apply  to  all  pleadings  filed  after 
its  enactment,  although  the  action  was  be- 
gun before  that  time.  Agua  Pura  Co.  v. 
Las  Vegas,  10  N.  M.  6,  60  Pac.  208, 

N         50:224 

548.  A  statute  changing  a  rule  of  evidence 
is  applicable  to  a  pending  action.  Chicago, 
B.  &  Q.  R.  Co.  V.  Jones,  149  111.  361,  37  N. 
E.  247,  24:  141 

549.  A  statute  allowing  parol  testimony 
to  identify  land  insufficiently  described  in  a 
contract  is  not  retrospective.  Lowe  v.  Har- 
ris, 112  N.  C.  472,  17  S.  E.  539,  22:  379 

550.  A  statute  providing  for  the  allow- 
ance of  an  attorneys'  fee  as  part  of  the 
costs  in  a  certain  class  of  actions  applies 
to  actions  of  that  class  pending  at  the  time 
of  its  passage ;  and  the  refusal  to  allow  such 
fee  therein  is  error.  Farlev  v.  Geisecker, 
78  Iowa,  453,  43  N.  W.  279,  6:  533 

551.  A  statute  requiring  a  person  nomi- 
nated for  the  same  office  by  different  parties 
at  the  same  election  to  notify  the  election 
commissioners,  within  a  limited  time,  upon 
the  column  of  which  party  his  name  shall 
appear,  and  forbidding  its  appearance  in 
more  than  one  place,  will  not  apply  to  cases 
ia  which  the  specified  time  has  elapsed  be- 
fore the  act  takes  effect.  Todd  v.  Election 
Comrs.  104  Mich.  474,  62  N.  W.  564,  64 
N.  W.  496,  29:  330 
Limitation  of  actions. 

Limiting  Time  for  Taking  Appeal,  see  Ap- 
peal and  Error,  141. 

Constitutionality  of  Statute  as  to,  see  Con- 
stitutional Law,  114. 

552.  Statutes  of  limitation  must  be  con- 
strued to  operate  prospectively  only,  un- 
less their  terms  clearly  indicate  a  differ- 
ent intent.  McKisson  v.  Davenport,  83 
Mich.  211,  47  N.  W.  100,  10:  507 

553.  Mich,  act  1879  limiting  the  time  for 
suits  to  foreclose  mortgages  to  fifteen  years, 
but  providing  that  it  shall  not  apply  to 
those  which  have  been  due,  without  any 
payments  thereon,  for  fifteen  years,  and  fix- 
ing five  yeaps  as  the  period  in  such  cases, 
— is  not,  as  to  any  other  class  of  mortgages, 
retrospective,  but  applies  only  to  those 
executed  iVi  the  future.  Id. 

554.  A  law  taking  a  certain  class  of  cases 
out  of  the  operation  of  the  statute  of  limi- 
tations, which  had  previously  been  within 
its  provisions,  can  have  no  effect  on  rights 
acquired  under  the  statute  previously  to  the 
passapre  of  such  law.  Attorney  General  ex 
rel.  Mann  v.  Revere  Copper  Co.  152  Mass. 
444,  25  N.  E.  605,  '  9:  510 


55.5.  An  amendment  to  a  statute  of  limi- 
tations against  the  state,  reducing  the  lim- 
itation period,  will  not  apply  to  cases  in 
which  time  had  already  begun  to  run  un- 
der the  old  statute,  but  as  to  such  cases 
the  required  period  will  remain  the  same 
as  before  the  amendment.  Heyward  v. 
Farmers'  Min.  Co.  42  S.  C.  138,  19  S.  E. 
963,  20  S.  E.  64,  28:  42 

556.  The  re-enactment  of  a  statute  of 
limitations  with  a  shortened  limitation 
period  applicable  to  judgments  rendered 
without  the  state  applies  to  actions  upon 
judgments  existing  at  the  time  of  its  pass- 
age, where,  if  not  made  so  applicable,  it 
would  operate  as  a  repeal  of  all  limitation 
periods  as  to  existing  causes  of  action  not 
barred  at  the  time  of  its  passage.  Lamb 
V.  Powder  River  Live  Stock  Co.  65  C.  C. 
A.  570,  132  Fed.  434,"  67:  558 

557.  An  act  providing  that  if,  at  any  time 
after  the  incurring  of  an  indebtedness  or  the 
accrual  of  a  cause  of  action  against  him  or 
the  entry  of  judgment  against  him,  a  debtor 
"shall  have  been"  or  shall  be  absent  from 
the  territory,  the  time  during  which  he 
"may  have  been"  or  may  be  absent  shall 
not  be  included  in  computing  the  period 
of  limitations  (N.  M.  Laws  1903,  chap.  62, 
p.  121),  must  be  construed  to  be  retrospec- 
tive in  operation.  Orman  v.  Van  Arsdell. 
12  N.  M.  344,    78  Pac.  48,  67 :  438 


III.  Repeal;  Amendment;   Revision;  Re-en- 
actment. 

Time  for  Introducing,  see  supra,  13. 

Entitling;  Expression  of  Subject,  see  supra, 
'    I.  e,  3. 

Time  for  Taking  Effect,  see  supra,  44. 

Construction,  see  supra,  428,  429,  443,  554- 
556. 

As  to  Admission  of  Attorneys,  see  Attor- 
neys, 3. 

Repeal  of  Statute  as  to  Freight  Charges,  see 
Carriers,  1068. 

Repeal  of  Statute  as  to  Separate  Accommo- 
dations for  Colored  Passengers,  see 
Civil  Rights,  17. 

Repeal  by  Constitutional  Amendment  or 
Provision,  see  Constitutional  Law,  25- 
31,  93. 

Act  as  to  Jurisdiction  of  Suits  in  which  the 
United  States  is  a  Party,  see  Courts, 
327. 

Repeal  of  Statute  as  to  Imitation  Butter, 
see  Food,  7. 

Repeal  of  Mechanic's  Lien  Act,  see  Mechan- 
ics' Liens,  3. 

Repeal  or  Amendment  of  Corporate  Char- 
ter, see  Corporations,  72-77. 

Amendment  of  City  Charter,  see  Municipal 
Corporations.  42-46. 

Amendment  of  Ordinance,  see  Municipal 
Corporations,  81. 

Repeal  of  Ordinance,  see  Municipal  Corpora- 
tions. 82-87. 

Repealability  of  Ordinance,  see  Municipal 
Corporations,  129,    130. 
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As  to  Language  in  which  Publication  should 

be  Made,  see  Publication,  10. 
Statute  Making  Telegraph  Line  a  Common 

Carrier,  see  Telegraphs.  9. 
Repeal   of   Common-Law   Rule   by   Custom, 

see  Abaters,  222. 
See  also  supra,  154,  374. 
For  Editorial  Notes,  see  infra,  IV.  §§  2,  12- 

14. 

558.  An  amendatory  statute  is  not  in- 
valid on  the  ground  that  it  imposes  burdens 
on  a  pre-existing  corporation,  if  the  amend- 
ments merely  modify  a  statute  to  which  the 
corporation  was  subject  by  making  the  pro- 
visions more  favorable  to  the  company. 
Purdy  V.  Erie  R.  Co.  162  N.  Y.  42,  56  N.  E. 
508,  48:  669 

559.  The  amendment  of  a  statute  "so  as 
to  read  as  follows"  does  not  operate  as  a 
repeal  of  provisions  which  are  not  retained 
in  the  same  precise  words,  if  they  are  sub- 
stantially re-enacted  in  equivalent  words. 
Re  Prime's  Estate,  136  N.  Y.  347,  32  N.  E. 
1091,  18:  713 

560.  A  repeal  of  a  statute  will  not  be  im- 
plied if  an  unconstitutional  result  would  be 
produced  thereby.  Reid  v.  Smoulter,  128 
Pa.  324,  18  Atl.  445,  5:  517 

561.  The  Illinois  warehouse  act  of  1871, 
§  25,  was  not  repealed  by  implication  by 
the  passage  of  111.  Crim.  Code,  §§  124,  125, 
the  provisions  of  the  two  acts  being  dis- 
tinct, and  not  repugnant, — the  offense  creat- 
ed by  the  former  consisting  solely  in  issu- 
ing a  reeeipt  from  which  a  fraudulent  re- 
sult may  occur,  and  that  created  by  the  lat- 
ter consisting  in  the  making  or  uttering  of 
a  receipt  for  a  fraudulent  purpose  or  with 
fraudulent  intent.  Sykes  v.  People,  127  111. 
117,  19  K  E.  705,  2:  461 

562.  The  fact  that  two  statutes  were 
both  passed  at  the  same  session  of  the  leg- 
islature and  took  effect  on  the  same  day  is 
strong  evidence  that  one  is  not  repealed  by 
the  other.  Com.  v.  Huntlev,  156  Mass.  236. 
30  N.  E.  1127,  "  15:  839 

563.  Ind.  act  March  9,  1889,  "To  Secure 
the  Purity  and  Freedom  of  the  Ballot," 
which  provides  a  penalty  for  buying  a  vote, 
to  be  recovered  by  the  voter  who  sells  it,  is 
not  rrpealed  by  the  later  act  signed  the 
same  day,  "Concerning  Elections  and  Nomi- 
nating Conventions,"  as  the  acts  are  not  in 
conflict,  but  in  aid  of  each  other.  State  ex 
rel.  Beedle  v.  Schoonover,  135  Ind.  526,  35 
N.    E.     119,  21:  767 

564.  The  repeal  of  Cal.  Civ.  Code,  §  489, 
if  conceded,  does  not  extend  to  §  490  mere- 
ly because  the  latter  expresses  the  effect  of 
a  railroad  ticket  which  shall  be  given  "on 
being  tendered  the  fare  therefor  fixed,  as 
provided  in  the  preceding  clause."  Robin- 
son V.  Southern  P.  Co.  105  Cal.  526,  38  Pae. 
94.  722.  28:  773 

565.  The  Dakota  Compiled  Laws  relating 
to  the  assessment  of  damages  in  laying  out 
town  roads  are  not  repealed  by  S.  D.  act 
1891,  chap.  94,  providing  for  the  assessment 
of  damages  for  property  taken  by  munici- 
pal or  other  corporations  as  the  corpora- 
tions contemplated  are  those  referred  to  in 


S.  D.  Const,  art.  17,  §  18,  and  do  not  in- 
clude townships  organized  under  the  laws 
of  the  state.  Dell  Rapids  v.  Irving,  7  S.  D. 
310,  64  N.  W.  149,  29:  861 

506.  The  power  to  increase  the  capital  of 
a  corporation  by  by-law,  which  is  given  by 
Tenn.  act  March  23,  1S75,  is  not  repealed 
by  Tenn.  act  March  27,  1883,  making  a 
different  provision  for  an  increase  of  stock, 
even  if  that  applies  to  a  corporation  under 
a  former  act.  Peck  v.  Elliott,  24  C.  C.  A. 
425,  47  U.  S.  App.  605,    79  Fed.  10,       38:  616 

567.  Florida  act  approved  June  2,  1893, 
chap.  4173,  p.  101,  providing  for  the  recov- 
ery of  attorneys'  fees  in  certain  actions 
against  insurance  companies,  was  not  re- 
pealed by  act  approved  May  31,  1899,  chap. 
4677,  p.  33.  L'Engle  v.  Scottish  Union  & 
N.  Ins.  Co.  48  Fla.  82,  37  So.  462,  67 :  581 
Hartford  F.  Ins.  Co.  v.  Redding,  47  Fla. 
228,  37  So.  62,  67:  518 

568.  A  statute  providing  for  disbarment 
of  "an  attorney  when  he  has  been  convicted 
of  felony  or  misdemeanor  involving  moral 
turpitude  is  not  repealed  by  a  subsequent 
one  authorizing  his  disbarment  for  cause 
shown,  although  one  section  of  the  latter 
statute  provides  that  when  he  is  charged 
with  embezzlement  or  other  professional 
misconduct  he  shall  be  ordered  to  show 
cause  why  he  shall  not  be  disbarred  and 
the  matter  shall  be  referred  to  a  committee 
for  rehearing.  Re  Kirby,  10  S.  D.  322, 
73     N.  W.  92,  10  S.  D.  414,  73  N.  W.  907, 

39:  856 

569.  A  statute  making  carriers  liable,  in 
the  absence  of  negligence,  for  injuries  to 
passengers,  is  not  repealed  by  a  later  stat- 
ute creating  a  right  of  action  in  favor  of 
the  personal  representatives  of  a  person 
killed  by  negligence.  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Zernecke,  59  Neb.  689,  82  N.  W. 
26,  55:  610 

570.  A  statute  giving  cities  the  power  to 
apportion  the  expense  of  improvements  "by 
assessments  of  labor  or  otherwise"is  not  re- 
pealed by  a  void  provision  of  a  charter 
which  requires  the  whole  cost  of  improve- 
ments to  be  charged  against  abutting  prop- 
erty, without  any  apportionment.  Raleigh 
V.  Peace,  110  N.  C.  32,  14  S.  E.  521,     17:  330 

571.  A  statute,  authorizing  superintend- 
ents of  the  poor  to  draw  from  time  to  time 
on  the  county  treasury  for  expenses  in- 
curred in  the  discharge  of  their  duties  is 
annulled  by  a  subsequent  statute  providing 
that  all  bills  against  the  county  shall  be 
audited  or  allowed  by  the  board  of  audit- 
ors except  those  of  the  drain  commission- 
ers and  board  of  supervisors.  Morrison  v. 
Kent,  135  Mich.  38,  97  N.  W.  45,       67:  965 

572.  The  three  year  period  of  limitation 
for  bringing  suit  to  question  the  title  of  one 
in  possession  of  land  under  a  lease  to  op- 
erate for  oil  or  minerals,  prescribed  by  \V. 
Va.  Acts  1872-73,  chap.  61,  p.  152,'  was 
abolished  by  W.  Va.  act  March  16,  1882, 
chap.  102,  p.  298,  re-enacting  W.  Va.  Code 
1868.  chap.  104.  prescribing  ten  years  as  the 
period  of  limitation  for  all  siiits  to  recover 
possession   of   land,  and  providing  that  all 
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acts  or  parts  of  acts  inconsistent  therewith 
and  coming  within  the  purview  thereof  are 
repealed.  McNeeley  v.  South  Penn  Oil  Co. 
52  W.  Va.  616,  44  "S.  E.  508,  62:  562 

573.  All  English  statutes  in  force  in  Ten- 
nessee prior  to  the  adoption  of  the  Code 
of  1858  were  repealed  by  that  enactment. 
Lanier  v.  Box,  112  Tenn.  393,  79  S.  VV. 
1042,  64:  458 

574.  A  statute  regulating  the  consolida- 
tion of  railroads,  passed  between  the  time 
of  the  report  of  Code  commissioners  and  the 
adoption  of  the  Montana  Code,  containing 
provisions  at  variance  with  sections  report- 
ed by  the  commissioners,  will  be  held  to  be 
a  repeal  of  those  sections,  although  they 
were  not  stricken  from  the  Code  as  adopted. 
State  ex  rel.  Nolan  v.  Montanja  Railway 
Co.  21  Mont.  221,  53  Pac.  623,  45:  271 

575.  A  statute  enacted  to  give  immediate 
effect  to  certain  provisions  of  a  general  re- 
vision of  the  statutes  will  not  operate  as  a 
repeal  or  modification  of  other  sections  of 
the  revision,  which,  imder  the  general  plan, 
do  not  take  effect  until  a  subsequent  period, 
where  the  intent  was  not  to  change  the  laws 
by  carrying  them  into  the  revision.  Julian 
v.  Model  Building,  L.  &  I.  Asso.  116  Wis. 
79,  92  N.    W.     561,  61:  668 

576.  Revision  of  the  Code,  and  not  of  the 
separate  sections,  is  effected  by  a  statute 
entitled  "To  Revise  the  Code  ...  by 
Amending  Certain  Sections,  Repealing  Oth- 
ers, and  Adding  New  Sections,"  where  the 
preamble  indicates  an  intention  to  revise 
the  Code,  and  the  act  makes  extensive 
changes  therein.  Lewis  v.  Dunne,  134  Cal. 
291,  66  Pac.  478,  55:  833 

577.  A  law,  valid  when  passed,  and  regu- 
larly enacted  as  then  required,  is  not  neces- 
sarily abrogated  or  repealed  by  a  subse- 
quent constitutional  provision  requiring  the 
pursuance  of  other  or  different  forms  of 
legislation  than  those  which  were  adequate 
when  such  law  was  passed.  Cutting  v.  Tay- 
lor, 3  S.  D.  11,    51  N.  W.  949,  15:  691 

578.  An  independent  act  continuing  in 
force  in  a  new  territory  the  former  laws 
after  the  time  when  they  would  otherwise 
cease  to  be  operative  is  not  within  the  rule 
that  a  saving  clause  as  to  a  repealing  act 
must  be  in  the  repealing  act  itself.  Ex  parte 
Larkins,  1  Okla.  53.  25  Pac.  745,  11:418 
General  and  special  laws. 

Provision    in    Special    Charter    by    General 

Law,  see  Bonds,  101. 
See  also  supra,  290,  306.  308,  329,  380,  460. 

579.  Powers  and  privileges  granted  to  a 
city  by  special  act  or  charter  are  not  af- 
fected by  general  legislation  on  the  same 
subject.  Huron  v.  Second  Ward  Sav.  Bank, 
30  C.  C.  A.  38,  57  U.  S.  App.  593,  86  Fed. 
272.  49:  534 

580.  A  statute  authorizing  municipal  au- 
thorities to  promote  police  officers  for  per- 
sonal heroism  is  not  repealed  by  a  general 
statute  regulating  appointments  and  pro- 
motions in  the  civil  service,  which  pro- 
vides that  the  statute  shall  not  take  from 
any    policeman    any    right    or    benefit    con- 

•  ferred  by  law  or  existing  under  any  law- 


ful regulation  of  the  department  in  which 
he  serves.  People  ex  rel.  Leary  v.  Knox, 
166  N.   Y.   444,   60  N.   E.   17,  54:  589 

581.  No  repeal  of  the  provision  of  Michi- 
gan telephone  act  of  1883,  giving  permis- 
sion to  use  the  streets  without  consent  of 
the  municipality,  is  made  by  Mich.  Pub. 
Acts  1895,  No.  215,  chap.  22,  §  14,  which  in 
general  terms  gives  the  common  council  au- 
thority to  regulate  or  prohibit  the  use  of 
signs,  awning  posts,  and  telegraph  and  other 
poles  in  or  over  the  streets.  Michigan 
Teleph.  Co.  v.  Benton  Harbor,  121  Mich. 
512,  80  N.  W.  386,  47:  104 

582.  A  special  act  permitting  a  grade 
crossing  by  an  electric  railway  over  the 
track  of  a  steam  railroad,  which  is  made 
subject  to  general  laws  "except  as  other- 
wise herein  expressly  provided,"  is  not  af- 
fected by  a  general  law  previously  passed, 
but  which  does  not  take  effect  until  subse- 
quently, which  prohibits  such  grade  cross- 
ings "except  upon  approval  by  the  railroad 
commissioners."  New  York,  N.  H.  &  H.  R. 
Co.  V.  Bridgeport  Traction  Co.  65  Conn.  410. 
32  Atl.   953,  29:  367 

583.  An  exemption  from  road  duty,  of 
railroad  employees,  in  the  charter  of  tho 
company,  is  saved  from  repeal  by  a  general 
law,  as  an  act  "local  or  private  in  its  na- 
ture," within  the  meaning  of  N.  C.  Code. 
§§  3867.  387S.  State  v.  Womble.  112  N.  C. 
862,  17  S.  E.  491,  19:  827 

584.  A  statute  which  applies  only  to  a 
limited  number  of  counties,  although  not 
local  or  special  for  the  reason  that  it  ap- 
plies "to  all  of  a  certain  class  created  by  the 
Constitution  itself,  is  not  impliedly  repealed 
by  a  general  statute  without  negative 
words.  Rvner  v.  Luzerne  County,  142  Pa. 
108,  21  Atl.  794.  12:  192 

585.  The  limitation  on  the  taxing  power 
of  counties  by  the  general  revenue  law  of 
Tennessee,  passed  at  the  extra  session  of 
1895,  does  not  repeal  the  provision  of  the 
special  act  of  1895,  p.  122,  chap.  80,  relating 
to  the  power  to  tax  to  pay  bridge  bonds  of 
Knox  countv.  Burnett  v.  Malonev,  97  Tenn. 
697,  37  S.  W.  689,  '       34:  541 

586.  An  express  repeal  of  all  acts  incon- 
sistent therewith,  contained  in  a  statute 
amending  a  general  law  so  as  to  create  an 
exception  for  a  particular  town,  does  not 
repeal  a  prior  special  statute  which  in  ef- 
fect excepts  another  town  from  such  gen- 
eral law.  State  v.  South  Kingstown,  18  R. 
L  258,  27  Atl.  599,  22:  65 

587.  The  Pennsylvania  act  of  April  13, 
1887  (P.  L.  22),  authorizing  the  legislature 
to  establish  separate  orphans'  courts  in 
counties  of  a  certain  class,  did  not  repeal 
the  act  of  1874  so  far  as  the  latter  act  re- 
lates to  Luzerne  countv.  Reid  v.  Smoulter. 
128  Pa.  324,  18  Atl.  445,  5:  517 

588.  A  local  act  prescribing  a  system  for 
the  levy  and  collection  of  city  taxes  is  re- 
])ealed,  upon  its  passing  by  increase  of  popu- 
lation into  a  higher  class,  by  a  general  stat- 
ute relating  to  the  latter  class  and  provid- 
ing a  system   for   the  collection  of  taxes. 
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Com.  o\  rel.  McKirby  v.  Macfcrron,  152  Pa. 
244.  2.5  Atl.  556,  "  19:  568 

589.  A  repeal  of  Pa.  act  April  14,  1853 
(P.  L.  422),  providing  for  the  election  of  a 
treasurer  of  Mifflin  township,  Allegheny 
countv,  Pennsylvania,  is  effected  by  the  gen- 
eral law  of  April  28,  1899  (P.  L.  104),  which 
enlarges  the  duties  of  the  treasurer.  Com. 
ex  rel.  Jones  v.  Blackley,  198  Pa.  372,  47 
Atl.  1104,  52:  367 
Reference  to  prior  act. 

590.  The  Pennsylvania  act  of  June  17, 
1887,  declaring  that  the  Acts  of  1836  and 
1845  concerning  mechanics'  liens  shall  be 
construed  to  include  claims  for  labor  done 
by  mechanics  and  others  on  buildings,  no 
matter  at  whose  instance  or  upon  whose 
credit  it  was  done,  is  a  violation  of  Pa. 
Const,  art.  3,  §  6,  as  extending  the  provi- 
sions of  the  former  statutes  without  the 
re-enactment  of  any  of  the  other  provisions, 
and  by  a  reference  to  their  titles  only. 
Titusville  Iron  Works  v.  Keystone  Oil  Co. 
122  Pa.  627,  15  Atl.  917,  1:  361 

591.  A  code  of  civil  procedure  cannot  be 
revised,  without  republication,  to  the  ex- 
tent of  amending  over  400  sections,  repeal- 
ing nearly  100,  adding  many  new  ones, 
changing  section  numbers,  and  inserting, 
changing,  and  amending  headings,  where  the 
Constitution  provides  that  no  law  shall  be 
revised  or  amended  by  reference  to  its  title, 
but  in  such  case  the  act  revised  or  section 
amended  shall  be  re-enacted  and  published 
at  length  as  revised  or  amended.  Lewis  v. 
Dunne.  134  Cal.  291,  66  Pac.  478,  55:  833 

592.  Under  the  Alabama  Constitution  an 
amending  law  which  does  not  set  out  at 
length  so  much  of  the  original  law  as  is 
amended  is  void:  and  therefore  a  part  of  a 
city  cliarter  attempted  to  be  amended  by  an 
act  which  does  not  set  it  out  remains  un- 
affected by  the  attempted  amendment.  Jud- 
son  V.  Bessemer,  87  Ala.  240,  6  bo.  267, 

4:  742 

593.  A  provision  in  a  statute,  that  cer- 
tain matters  shall  remain  as  now  fixed  by 
existing  law,  when  it  might  have  been  omit- 
ted without  any  effect  whatever,  does  not 
make  the  statute  offend  against  a  consti- 
tutional provision  that  all  laws  revived, 
amended,  or  extended  shall  be  re-enacted  at 
length.  Kniselv  v.  Cotterel,  190  Pa.  614,  46 
Atl.  861,  *  50:  86 

594.  Reference  to  laws  repealed  is  not 
necessary  in  a  statute  which  repeals  them 
onlv  bv  necessary  implication.  State  v. 
Henlev,'98  Tenn.  665,  41  S.  W.  352,  1104, 

39:  126 

595.  A  statute  which  does  not  expressly 
repeal,  revive,  or  amend  any  former  law, 
hut  states  that  "all  laws  and  parts  of  laws 
in  conflict"  therewith  are  repealed,  does  not 
violate  Tenn.  Const,  art.  2,  §  17,  requiring 
all  acts  which  repeal,  revive,  or  amend  for- 
mer laws  to  recite  the  title  or  substance 
of  the  law  repealed,  revived,  or  amended. 
State  V.  Yardlev,  95  Tenn.  546,  32  S.  W. 
481,  '  34:  650 

596.  The  repeal  or  amendment  of  a  stat- 
ute hy  a  sul)sequent  statute  so  far  as  their 


provisions  are  in  conflict  is  not  within  the 
scope  of  Ark.  Const,  art.  5,  §  23,  providing 
that  no  law  shall  be  amended  by  reference 
to  its  title  only,  but  that  the  part  amended 
shall  be  enacted  and  published  at  length. 
St.  Louis.  I.  M.  &  S.  R.  Co.  v.  Paul,  64  Ark. 
83.  40  S.  W.  705,  37 :  504 

597.  A  statute  which  does  not  by  its  title 
or  its  terms  expressly  profess  to  amend  an- 
other statute,  but  which  has  a  bearing  on 
prior  statutes  which  it  may  modify  by  im- 
plication, is  not  within  Ind.  Const,  art.  4, 
§  21,  prohibiting  the  amendment  of  statutes 
by  mere  reference  to  their  title.  State  v. 
Gerhardt.  145  Ind.  439,  44  N.  E.  469,  33:  313 

598.  Changes  or  modifications  of  exist- 
ing statutes  as  an  incidental  result  of 
adopting  a  new  law,  covering  the  entire  sub- 
ject to  which  it  relates,  are  not  forbidden 
by  Neb.  Const.  §  11,  art.  3,  providing  that 
no  law  shall  be  amended  unless  the  new 
act  contains  the  section  or  sections  so 
amended  and  the  amended  section  or  sec- 
tions shall  be  repealed.  Eaton  v.  Eaton, 
66  Neb.  676,  92  N.  W.  995,  60:  605 

599.  A  statute  to  regulate  the  hours  of 
labor  of  females  in  certain  classes  of  em- 
ployment does  not  have  the  effect  to  amend 
by  implication  a  prior  statute  to  protect  the 
health  of  women  in  certain  other  employ- 
ments, so  as  to  be  within  the  constitutional 
provision  as  to  the  inclusion  of  a  law  that 
is  to  be  amended  in  the  amending  enact- 
ment. Wenham  v.  State,  65  Neb.  394,  91 
N.  W.  421,  58:  825 

600.  An  amending  act  need  not  set  out  in 
full  the  one  which  it  amends,  under  Mo. 
Const.  1865,  art.  4,  §  25,  if  it  is  germane 
to  the  original,  is  complete  in  itself  so  as 
to  show  at  a  glance  its  full  scope  and  terms, 
and  contains  such  reference  to  the  old  law 
as  to  clearly  show  the  change  made.  State 
V.  Bennett,  102  Mo.  356,  14  S.  W.   865, 

10:  717 

601.  A  statute  original  in  form  and  in 
itself  intelligible  and  complete,  although  in 
some  respects  it  modifies  and  changes  exist- 
ing statutes  which  are  not  recited  at  length, 
does  not  violate  a  constitutional  provision 
against  reviving  or  amending  a  law  with- 
out re-enacting  or  publishing  it  at  length. 
State  ex  rel.  Bragg  v.  Rogers,  107  Ala.  444, 
19  So.  909,  32:  520 

602.  The  constitutional  provision  against 
revising  or  amending  a  statute  by  mere 
reference  to  its  title  does  not  apply  to  stat- 
utes original  in  form  and  complete  within 
themselves,  such  as  Or.  act  of  Feb.  22, 
1893,  providing  salaries  for  certain  officers 
in  lieu  of  fees,  merely  because  they  may 
operate  to  amend  or  modify  existing  laws 
by  implication.  Northern  Counties  Invest. 
Trust  V.  Sears,  30  Or.  388,  41  Pac.  931, 

35:  188 

603.  A  new  and  independent  act,  the  pur- 
pose of  which  is  to  consolidate  the  police 
and  fire  departments  in  cities  of  a  certain 
class,  is  not  within  Ind.  Const,  art.  4,  §  21, 
providing  that  no  act  shall  be  revised  oi 
amended  by  reference  to  its  title,  but  that 
the   act   revised   and   section   amended   shall 
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be   set   forth   in  full.     Evansville   v.   State 
ex  rel.  Blend.  118  Ind.  426,  21  N.  E.  267, 

4:  93 

604.  A  statute  extending  a  prior  act 
which  was  applicable  only  to  one  city,  to 
another  city,  is  not  an  amendatory  law 
within  the  constitutional  provision  that  no 
law  shall  be  revised  or  amended  unless  the 
new  act  contains  the  entire  act  revised  or 
the  section  or  sections  so  amended.  Phoe- 
nix Assur.  Co.  V.  Montgomery  Fire  Depart- 
ment, 117  Ala.  613.  23  So.  843,  42:  468 

605.  The  Nebraska  state  depository  law 
(Neb.  Comp.  Stat.  18!)5.  p.  136,  §  1),  provid- 
ing in  effect  that  a  retiring  state  treasurer 
need  not  withdraw  and  physically  deliver 
to  his  successor  public  funds  di\ly  deposited 
in  a  state  depositor}',  is  not  amSndatory  of 
Neb.  Comp.  Stat.  chap.  83,  art.  4,  §  2,  subd. 
8,  requiring  the  state  treasurer  to  account 
for  and  pay  over  all  moneys  received  by 
him  as  such  to  his  successor  in  office,  and 
to  deliver  to  him  all  the  effects  of  the  of- 
fice, within  Neb.  Const,  art.  3,  §  11,  requir- 
ing an  amendatory  act  to  contain  the  sec- 
tions amended,  and  providing  that  the  sec- 
tions so  amended  shall  be  repealed.  Bart- 
ley  V.  Meserve,  51  Neb.  116,  70  N.  W.  532. 

36:  746 
Amendment   to   cure  unconstitutionality. 
Pending    Appeal,    Effect,    see    Appeal    and 

Error,  379. 
For  Editorial  Notes,  see  infra,  IV.  §  14. 

606.  A  statute  so  framed  as  to  be  wholly 
or  in  part  unconstitutional,  but  having  a 
title  expressing  a  constitutional  object, 
may,  by  amendatory  legislation,  be  ren- 
dered constitutional,  without  having  re- 
lourse  to  an  enactment  independent 
throughout  its  provisions.  State,  Allison, 
Prosecutor,  v.  Corker  (N.  J.  Err.  &  App.) 
67  N.  .J.  L.  596,  52  Atl.  362.  60:  564 

607.  An  unconstitutional  statute  may  be 
amended  into  a  constitutional  one,  so  far 
as  its  future  operation  is  concerned,  by  re- 
moving its  objectionable  provisions,  or  sup- 
plying others,  to  conform  it  to  the  require- 
ments of  the  Constitution.  State  ex  rel. 
Richards  v.  Cincinnati,  52  Ohio  St.  419,  40 
N.  E.  508,  27:  737 

608.  An  amendment  of  a  statute  relating 
to  fees  and  salaries  of  officers,  which  was 
unconstitutional  jis  to  certain  officers  be- 
cause it  did  not  apply  to  all  the  counties  in 
the  state,  may  be  made  by  a  subsequent 
legislature  so  as  to  extend  provisions  in  re- 
spect to  those  officers  to  all  the  counties, 
and  thereby  remedy  the  constitutional  ob- 
jections. Walsh  v.  State  ex  rel.  Soules,  142 
Ind.  357,  41  N.  E.  65,  33:  392 
Effect  on  existing  rights,  remedies  and  lia- 
bilities. 

Due  Process  as  to,  see  Constitutional  Law, 
841. 

As  Impairment  of  Obligation,  see  Constitu- 
tional Law,  1113. 

Repeal    As    Affecting   Divorce,    see    Divorce 
and   Separation,   1. 

On   Pending  Suit   for  Injuries   from   Defec- 
tive Highway,  see  Highways,  214. 
LJl.A.  Dig.— 172. 


Repeal  of  Mechanic's  Lien  Act,  see  Me- 
chanics' Liens,  4. 

Effect  of  Repeal  of  Ordinance,  see  Munici- 
pal Corporations,  87. 

See  also  supra,  554-556. 

For  Editorial  Notes,  see  infra,  IV.  §  12. 

609.  The  enjoyment  of  a  special  rate  of 
taxation  given  to  a  bank  by  a  statute  can- 
not continue  after  the  repeal  of  the  stat- 
ute. Deposit  Bank  v.  Daviess  County,  102 
Ky.  174,  39  S.  W.  1030,  44  S.  W.   1131, 

44:  825 

610.  Proceedings  under  a  statute  which 
is  repealed  by  a  statute  which  had  been 
passed,  but  had  not  gone  into  effect,  when 
the  proceedings  were  commenced,  are  termi- 
nated by  such  repeal,  in  the  absence  of  any 
saving  clause.  Detroit  v.  Chapin,  108  Mich. 
136,  66  N.  W.  587,  37:391 

i  611.  A  suit  pending  to  enforce  a  right  or 
remedy  conferred  solely  by  statute  is  abat- 
ed by  the  unconditional  repeal  of  the  stat- 
ute. Globe  Pub.  Co.  v.  State  Bank,  41 
iN^eb.  175,  59  N.  W.  683,  27:  854 

612.  The  statutory  liability  of  stock- 
holders for  debts  of  the  corporation  in  case 
of  failure  to  publish  an  annual  notice  of  its 
existing  debts,  being  penal,  and  not  contrac- 
tual, a  suit  to  enforce  it  fails  by  repeal  of 
the   statute  before  judgment.  Id. 

613.  A  suit  brought  before  the  repeal 
of  a  statute,  to  enforce  a  right  founded  on 
or  granted  under  it,  is  saved  by  Neb.  Comp. 
Stat.  chap.  88,  §  2,  from  being  in  any  man- 
ner affected  by  the  repeal.  Thompson  v. 
West,  59  Neb.  677,  82  N.  W.  13,  49:  337 

614.  The  re-enactment,  with  amend- 
ments, of  a  statute  for  the  suppression  of 
monopolies,  will  not  prevent  its  enforce- 
ment against  a  combination  organized  be- 
fore the  passage  of  the  new  act,  but  within 
the  life  of  the  prior  one.  Re  Davies,  168  N. 
Y.  89,  61  N.  E.  118,  56:  855 

615.  An  act  providing  for  the  punishment 
of  any  person  who  shall  "maliciously  set 
fire  to  any  church,  .  .  .  mill,  barn,  .  .  . 
with  intent  thereby  to  injure  or  defraud  any 
person  or  persons,"  etc.,  after  an  amend- 
ment by  striking  out  "unlawfully  and  ma- 
liciously," and  inserting  in  lieu  the  words 
"wantonly  and  wilfully,"  and  striking  out 
the  words  "with  intent  thereby  to  injure  or 
defraud  any  person  or  persons,"  etc., — will 
not  sustain  an  indictment-  drawn  under  the 
original  law,  for  an  act  committed  before 
the  passage  of  the  amendment,  vvhere  there 
is  nothing  in  the  latter  act  to  show  that  the 
words  were  to  be  considered  stricken  out  as 
to  future  offenses  only.  State  v.  Massey, 
103  N.  C.  356,  9  S.  E.  632,  4:  308 
Repeal  as  reviving  prior  law. 

As  Reviving  Common-Law  Rule,  see  Com- 
mon Law,  21. 
See  also  Taxes,  243. 

616.  A  statutory  provision  that  a  repeal 
of  an  act  shall  not  revive  any  law  thereto- 
fore repealed  does  not  apply  to  an  amend- 
ment to  a  law  establishing  a  county  gov- 
ernment and  repealing  a  prior  form  of  gov- 
ernment for  certain  counties  in  the  state, 
which    adds    another   county    to    those    ex- 
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cepted  from  its  provisions,  so  as  to  leave 
such  county  without  government,  but  it 
will  be  subject  to  the  prior  law.  Carolina 
Grocery  Co.  v.  Burnet,  61  S.  C.  205,  39  S. 
E.   381,  58:  687 

617.  An  elimination  of  the  unconstitu- 
tional provisions  of  N.  Y.  Laws  1894,  chap. 
284  (amending  the  act  of  1875),  which  pro- 
vide in  effect  for  taxing  the  property  of  a 
private  water  company  to  pay  for  complet- 
ing municipal  waterworks,  and  also  for  a 
discriminating  tax  against  the  patrons  of 
the  private  company,  by  which  its  business 
would  be  destroyed,  will  leave  in  force  the 
original  act  of  1875,  which  provides  for  the 
acquisition  by  a  village  of  its  own  water- 
works. Skaneateles  Waterworks  Co.  v. 
Skaneateles,  161  N.  Y.  154,  55  N.  E.  562, 

46:  687 
Re-enactment. 

See  also  supra,  559,  572,  S14. 
For   Editorial   Notes,  see   infra,  IV,   §§   12, 
13. 

618.  The  re-enactment  of  a  state  statute 
which  was  ineffectual  when  passed,  because 
it  attempted  to  regulate  the  lien  of  judg- 
ments of  Federal  courts  without  any  au- 
thority to  do  so,  is  not  necessary  in  order 
to  make  the  statute  operative,  after  Con- 
gress has  removed  the  obstacle  to  such  state 
legislation  or  conferred  authority  for  it. 
Blair  v.  Ostrander,  109  Iowa,  204,  80  N. 
W.  330,  47 :  469 

619.  The  re-enactment  of  the  New  York 
civil  service  law  after  the  adoption  of  the 
Constitution  of  1894  is  not  necessary  in  or- 
der to  make  it  applicable  to  the  department 
of  public  works,  to  which  it  could  not  ap- 
ply under  the  Constitution  in  force  when 
the  act  was  passed,  as  the  new  Constitution 
not  only  adopts  the  principle  of  the  law,  but 
declares  "such  acts  of  the  legislature  .  .  . 
as  are  now  in  force  shall  be  and  continue 
the  law  of  this  state  subject  to  such  altera- 
tions as  the  legislature  shall  make."  Peo- 
ple ex  rel.  McClelland  v.  Roberts,  148  N.  Y. 
360.  42  N.  E.  1082,  31 :  399 

G20.  A  long  and  inveterate  usage  for  half 
a  century,  under  express  sanction  of  law, 
should  be  able  to  continue  without  further 
re-enactment,  unless  the  legislative  will 
is  expressed  to  the  contrary.  There  can  be 
no  presumption  against  it  from  mere  si- 
lence, with  no  substituted  rule  on  the  sub- 
ject. Warren  v.  Board  of  Registration,  72 
Mich.  398.  40  N.  W.  .5.53.  2:  203 

621.  Re-enacting  an  existing  general  stat- 
ute, and  making  it  applicable  only  to  a 
particular  county,  do  not  repeal,  supersede, 
or  affect  the  operation  of  the  general  law. 
May  v.  Poindexter,  98  Va.  143,  34  S.  E. 
971,  47:588 


IV.   Editorial  Notes. 

a.  In  general;  enactment;  validity. 

§  I,  Generally. 

Validity  of  contract  for  services  to  procure 

legislation.      30:  737. 
Presumption  as  to  statutes  of  other  state. 

21:  467. 


Resolution  distinguished  from.  2:  612;*  4: 
65.* 

Adoption  of  English  statutes  as  part  of 
common  law.     22:  508. 

Judicial  notice  of  special  legislation.    4:  40.* 

§  2.  Enactment. 

Steps  necessary  to  pass.  2:  609;*  8:  326;* 
11:  491.* 

What  are  acts  for  raising  revenue  which 
must  originate  in  the  low- 
er branch  of  the  legisla- 
ture.    35:  188. 

What  is  the  time  of  "passage"  of.    15:  243. 

First  and  last  days  in  computing  time  of 
enactment.     49:  243. 

Construction    of    constitutional    limitations 
as  to  time  for  introduction 
of  bills  in  legislative  as- 
semblies.   67:  965. 
Text  of  constitutional   provisions.   67: 

965. 
Presumptions  respecting  the  regularity 
of  legislative  action.  67: 
966. 
Amendment  and  substitution  of  bills 
after  expiration  of  consti- 
tutional limitation.  67 : 
967. 

Power  of  legislature  to  make  statute  con- 
tingent on  approval  by 
vote  of  people.    23:  113. 

Return  of  bill  by  governor.     11:  491.* 

Withdrawal  of  bill  from  governor.     14:  251. 

Right  of  the  executive  to  sign  a  bill  after 
the    adjournment    of    the 
legislative  bodies.  37:  391. 
The   right   denied.     37:  391. 
The  right  sustained.     37:  391. 
Whether  the  signing  is  an  executive  or 
legislative  act.     37 :  396. 

Power  of  governor  to  veto  part  only  of  stat- 
ute.    55:  882. 

Power  of  legislature  to  enact  a  Code  or  com- 
pilation of  laws,  or  amend 
many  or  undesignated  sec- 
tions thereof,  by  a  single 
statute.     55:  833. 
In  general.     55:  833. 
Embodving  in  adopting  act.    55:  835. 
Reading.     55:  835. 

§  3.  Proof  of;  legislative  journals. 

Legislative  journals  as  evidence.  2:612;* 
11:  491;*  23:  340. 

Judicial  notice  of  legislative  journals.  2: 
612:*    4:  41.* 

§  4.  Conclusiveness  of  enrolled  bilL 

Gcnerally.     23:  340. 

The  English  rule.     23:  341. 

Decisions  holding  the  enrolled  act  conclu- 
sive.    23:341. 

The  effect  of  constitutional  provisions.  23: 
342. 

Provisions  as  to  quorum  and  recording  vote. 
23:  342. 

Requirements  as  to  special  legislation.  23: 
343. 

General  expression  as  to  compliance  with 
Constitution.     23:  343. 

As  to  fact   of  passage.     23:  343. 

To  contradict  enrolled  bill..    23:  345. 
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How   far  journals  may  establish  a   law  for 
which   no   enrolled   bill   is 
found.     23:345. 
The  New  York  decisions.     23:  346. 
Special  circumstances.     23:  346. 
What  evidence  may  be  considered.   23:  347. 
Evidence.     23:  347. 
Collateral   decisions.     23:  347. 
Vacillation  of  judicial   opinion.     23:  348. 
§  5.  Validity,  generally. 
Presumption  and  burden  0|f  proof  as  to.    2: 

611.* 
Valid  in  part  and  invalid  in  part     1:  363;* 

10:  196.* 
Unconstitutionality    of    statute    as    defense 
against       mandamus       to 
compel     its    ^enforcement. 
47:512.  " 

Consideration  of  extrinsic  evidence  to  show 
unconstitutionality         of. 
14:  459. 
Statutes      incorporating      counties      or 

towns.      14:  459. 
Statutes  attacked  as  local.     14:  459. 
Statutes  affecting  private  rights.     14: 
460. 
§  6.  Entitling;  plurality  of  subjects. 
Constitutional     reriuirement     that     statute 
shall    relate    to    but    one 
subject,  which  shall  be  ex- 
pressed in  title,  generally. 
1:  362;*  2:  609;*  4:  93.* 
Instances.     2:  609;*  4:93.* 
Title    must    fairly    suggest    subjects    dealt 

with  in  the  act.    2:  789.* 
Title    of   amendatorv   or   revisory    act.      1: 

362.* 
Sufficiency  of  title  of  statute  embodying  a 
Code     or    compilation     of 
laws.      55:  836. 
Single  statute  embodying  Code  or  compila- 
tion of  laws  as  affected  by 
prohibition     against    plu- 
rality of  subjects.  55:  840. 
Sufficiency    of    title    of    statute    amending 
many  or  undesignated  sec- 
tions of  Code  or  compila- 
tion of  laws.     55:  842. 
Designating  sections  amended  by  num- 
ber  alone.      55:  842. 
Failure  to  designate   sections   amended 
in   any    manner.      55:  845. 
Single   statute   amending  many   sections  of 
Code     or     compilation     of 
laws   as   affected   by   pro- 
hibition  against   plurality 
of  subjects.     55:  850. 
§  7.  General  and  special;  classification. 
As  to  Equal  Protection  and  Privileges,  see 
Constitutional     Law,     III. 
§  7. 
Local  and  special  legislation  prohibited.    2: 

577;*  7:  194;*   11:  492.* 
Instances,  illustrations.    2:  57/;*  7:  195.* 
Acts    relating    to    notaries    public.      2: 

577.* 
Acts  fixing  salaries  of  officers.    2:  577.* 
Police  regulations.     2:  578.* 
Establishment    of     municipalities.      2: 

578.* 
Classification   of   cities.     2:  578.* 


Regulating  police  departments  of  cities 

and    towns.      2:  579.* 
Tax  statutes.     2:  579.* 
Miscellaneous.      7:  195.* 

General  laws  must  be  enacted  where  appli- 
cable; legislative  discre- 
tion. 14:  566. 

Laws  of  general  nature  to  have  uniform 
operation.  3:  211,*  289.* 

Classification  for  purposes  of  corporate  tax- 
ation.    60:  339. 

Classification  of  cities.     2:  578;*  7:  193.* 

Constitutionality  of  private  statutes  to  au- 
thorize disposal  of  prop- 
erty.    16:  251. 

b.   Construction,   operation,  effect. 

§  8.  Generally. 

Rules   of   construction.     5:  340.* 

When  letter  of  law  must  yield  to  the  spirit. 
5:  341.* 

Avoidance  of  absurdity.     5:  343.* 

Construed  with  reference  to  legislative  in- 
tent.    5:  340.* 

Construing  statutes  together.    1 :  363.* 

Application  of  maxim,  Noscitur  a  sociis.  9: 
196.* 

Title,  as  aid  to  construction.     2:  610.* 

Judicial  power  in  interpretation  and  con- 
struction of.     12:  856.* 

Mechanic's  lien  cannot  be  given  by  judicial 
construction.      1 :  363.* 

Construction  of  adopted  statute.     5:  667.* 

In  derogation  of  common  law  construed.  10: 
839.* 

Penal,  how  construed.     3:  224.* 

Strict  or  liberal  construction  of  statute  fix- 
ing penalty  for  taking  of 
usury  by  national  bank. 
56:  674. 

Effect  of  re-enactment  of  statute  which  has 
received  judicial  construc- 
tion.    3:390.* 

Meaning  of  words  "unmarried"  and  "with- 
out having  been  married" 
in  statute.     15:  292. 

Corporations    as    persons    within    statutes. 
19:  225;    60:  331. 
Corporations  as  Persons,  Generally,  see 
Corporations,  VIII.  §  2. 

Exceptions  in  operation  of.     5:  340.* 

Allowance  of  exception  in  operation  of  stat- 
ute not  expressed  in  sta- 
ute.     5:  341.* 

Implied  sanction  of  evil.  by.     14:  846. 

Remedy  in  equity,  where  statute  defective. 
5:  343.* 

Extraterritorial  effect  of.    12:  862.* 

§  9.  Effect  to  abrogate  maxim  that  one  can- 
not profit  by  own  wrong. 

Divorce    statutes.     25:  565. 

Statutes  of  limitation.     25:  566. 

Statutes  .against  foreign  corporations.  25: 
569. 

Statute  compelling  railroad  company  to  car- 
ry baggage   free.     25:  569. 

Statute  avoiding  auction  sales  when  duty 
unpaid.     25:  569. 

Statute  of  frauds.     25:  569. 

Rule  of  construction.     25:  570. 
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Prevention    of    reduction    to    writing. 

25:  570. 
Fraudulent    omission    of    part    of    the 

agreement.     25:  570. 
Preventing  a  will.     25:  571. 
The  rule  at  law.    25:571. 
Statutes  providing  for  discharge  in  bank- 
ruptcy.   25:  571. 
Statutes   imposing  liability   for  negligence. 

25:  572. 
Statues  giving  dower.     25:  573. 
Estoppel,  generally.    25:  573. 
Nebraska  decisions.     25:  573. 
§  lo.  Mandatory  or  directory. 
The   word   "may"   construed.     6:  161;*   10: 

499.* 
When  mandatory  and  when  directory,  gen- 
erally.    12:  353.* 
Enabling  statutes.     12:  353.* 
Duties   imposed   by   statute.     12:  353.* 
Statutes    conferring    new    rights    and 

remedies.      12:  353.* 
Grant  of  special   powers.     12:  354.* 
Authority    conferred    by   statute.      12: 

355.* 
Construction  of  words   "may,"  "shall," 

and  "must."     12:  355.* 
Permissive  words  in  statute.     12:  356.* 
Protection    of   personal     and     property 

rights.     12:  356.* 
Tax  laws.     12:  357.* 
Mode  and  manner  of  doing  an  act.    12: 

358.* 
Time  for  doing  an  act.     12:  358.* 
§  II.  Prospective  or  retrospective. 
Constitutionality  of  Retrospective  Act,  see 
Constitutiona.1    Law,    III. 
§   14. 
General  rule  against  construing  statute  so 
as  to  give  it  a  retrospec- 
tive efTect.     10:  407;*  12: 
50.* 

c.    Amendment;    re-enactment;    repeal 

§  12.  Generally. 

See  also  supra,  IV.  §  6. 

Necessity  of  setting  forth  amended  statute. 
1:  362;*   4:  95.* 

Necessit}'^  of  re-enacting  and  publishing  at 
full  length  Code  or  com- 
pilation of  laws  sought  to 
be  amended.    55:  853. 

Effect  of  amendment  on  act  amended.  4: 
308.* 

Effect  of  repeal  on  existing  right  of  action. 
4:  555;*   14:  721. 

Effect  of  repeal  and  re-enactment  of  stat- 
ute on  pending  suit.  5: 
315.* 

Effect  of  repeal  or  alteration  of  statute  al- 
lowing claim  against 
state.     42:  38. 

§  13.    Implied  repeal. 

Not  favored.     4:  309.* 

Bv  amendment,  revision,  or  re-enactment. 
1 :  302.* 

Conflict  between  early  and  late  Statutes. 
1:  363:*  4:  309.* 

Effect  of.     4:  310.* 


§  14.  Power  to  cure  unconstitutional  statute 

by  amendment. 
Generally.    60:  564. 
Statutes     only    partially    unconstitutional. 

60:  564. 
Statutes  unconstitutional  in  entirety.     60: 
565. 
In  general.     60:  565. 
Curing   defect    in    title    of    statute    by 
amendment  of   title  only. 
.  60:  566. 


STAY. 

Pending  Appeal,  see  Appeal  and  Error,  HL 
c. 

Compelling  Vacation  of,  see  Mandamus,  31. 

For  Payment  of  Costs,  see  Costs  and  Fees, 
55. 

Of  Subsequent  Suit  in  Other  Court,  see 
Courts,  394. 

Where  Other  Action  is  Pending,  see  Dis- 
missal or  Continuance,  8. 

Of  Execution,  see  Execution,  13,  14. 

Of  Suit  by  Lunatic,,  see  Incompetent  Per- 
sons, 40. 

Of  Action  on  Purchase-Money  Note,  see  In- 
junction, 270. 

Effect  of  Failure  to  Ask,  see  New  Trial, 
61. 

Of  Suit  in  Other  County,  see  Venue,  5. 

Editorial  Notes. 

Until  costs  are  paid.     11:  620.* 

Of  proceedings  to  enforce  mortgage  for 
part  of  mortgage  debt. 
37:  749. 

Effect  of  stay  laws  as  impairment  of  obli- 
gation of  contract.  1: 
358.* 


STEALTH. 

Person  Riding  on  Train  by,  as  Passenger, 
see    Carriers,    73-75. 


STEAM. 

Lessee's  Right  to  Use  of,  see  Landlord  and 
Tenant,  99. 

Editorial   Notes. 

Municipal  regulation  of,  as  nuisance.     38: 
306;    39:  621. 


STEAMBOAT. 

Abandonment  of  Trip  by,  see  Carriers,  116. 

License  of,  see  Commerce,  26. 

Equal  Protection  of,  as  to  Smoke,  see  Con- 
stitutional Law,  424. 

Right  of  Owner  of,  to  Abate  Obstruction  of 
Stream,  see  Nuisances,  93,  94,  96-98. 

Breach  of  Warranty  as  to  Speed  of,  see 
Sale,  161. 

Running  on  Sunday,  see  Sunday,  10. 


STEAM  BOILERS— STILE. 
STEAM  BOILERS. 
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See  Boilers. 


STEAM  ENGINE. 


Effect  of  Use  of,  on  Insurance,  see  Insur- 
ance, 430-432. 


STEAM  ENGINEER. 

See  Engineer. 

♦•» 

STEAM   HEATING  APPARATUS. 

Landlord's  Liability  for  Defective  Condition 
of,  see  Landlord  and  Tenant,  164,  168. 


STEAM  ROLLER. 


Injury  to  Traveler  by  Negligent  Use  of,  see 
Negligence,  61. 


STEAMSHIP  COMPANIES. 

Illegal  Combination  of,  see  Conspiracy,  191, 
192. 

♦-•-♦ 

STEAM  WHEEL. 
As  Nuisance,  see  Nuisances,  34,  35,  125. 


STEAM   WHISTLES. 

Municipal  Regulation  of,  see  Municipal  Cor- 
porations, 258. 


STEEPLE  CHASE. 


Riding  in,  as  Voluntary  Exposure  to  Danger, 
see  Insurance,  841,  1056. 


STENOGRAPHERS. 


Notes  of,  as  Part  of  Record  on  Appeal,  see 

Appeal  and  Error,  IV.  g. 
Review  of  Appointment  of,  see  Appeal  and 

Error,  846. 
Combination  of,  see  Conspiracy,  154. 
Presence  of,  before  Grand  Jury,  see  Grand 

Jury,  2. 
Dictation  to,  as  Publication,  see  Libel  and 

Slander.  161. 
Reading  Notes  of,  to  Jury,  see  Trial,  16. 
Notes  of,  as  Evidence,  see  Witnesses,  171. 

Editorial   Notes. 
Improper    inlluence    or    interference    with 
grand  jury  by.    28:  371. 


STEP. 


In  Sidewalk  as  Negligence,  see  Highways, 
283. 

♦-•-♦ 

STEPDAUGHTER. 

Implied  Contract  to  Pay  for  Services  by,  see 
Contracts,  18-20. 


STEPFATHER. 


Right   of  Action  for  Death  of,  see  Death, 

35. 
Right   of   Action    for   Death    of   Child,   see 

Death,  28. 
Insurable  Interest  in  Life  of,  see  Insurance, 

166,  167. 


STEPLADDER. 


Manufacturer's  Liability  for  Injury  in  Use 
of,  see  Negligence,  65. 


STEPMOTHER. 


Right  of  Action  for  Cruelty  by,  see  Parent* 
and  Child,  10. 


STEPPING  STONE. 


Right  to  Maintain,  in  Highway,  see  High- 
ways, 06. 

On  Sidewalk,  Liability  for  Injury  by,  see 
Highways,  286. 


STEVEDORES. 


Contract   to    Prevent    Competition    of,    see 

Conspiracy,  158. 
See  also  Seamen,  1. 

Editorial  Notes. 

Contracts  of;   jurisdiction  of  admiralty  as 

to.     66:229. 
As   independent   contractors.      65:  470. 
Liability  of  shippers  of  goods  for  injuries 

to.     46:  104. 
Maritime  lien  for  services  of.    70:  384. 


STICKERS. 

On   Official   Ballot,   see   Elections,   182-185, 
240,  241. 


STILE. 
Carrier's  Duty  as  to,  see  Carriers,  541. 
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STIPULATED   DAMAGES. 
See  Damages,  III.  a,  7. 


STIPULATION. 


P"of  Attorneys'  Fees,  see  Attorneys'  Fees. 

For  Reduction  of  Damages  in  Eminent  Do- 
main, see  Eminent  Domain,  183,  184. 

As  to  Money  in  Court,  see  Money  in  Court, 
5. 

In  Telegram,  see  Telegraphs,  II.  c. 

As  to  Reception  of  Evidence,  see  Trial,  IS- 
IS, 35. 

For  Change  of  Venue,  see  Venue,  20. 

Giving   Jurisdiction   by,   see   Courts,    19-21. 

For  Value,  Jurisdiction  of  Proceedings  to 
Enforce,  see  Courts,  263. 

As   Evidence,   see  Evidence,  809. 

1.  The  right  of  the  court  to  decide  upon 
its  merits  the  issue  presented  by  the  plead- 
ings cannot  be  affected  by  a  stipulation  be- 
tween the  parties  as  to  matters  not  covered 
l)y  the  pleadings,  and  which  attempts  to 
present  a  question  which  the  court  ignores 
because  not  properlv  before  it.  Union  Coal 
Co.  v.  La  Salle,  136  111.  119,  26  N.  E.  506, 

12:  326 

2.  Where  separate  actions  are  brought 
against  an  insurance  company  upon  two 
policies  covering  the  same  property,  in  both 
of  which  there  is  a  question  as  to  loss, 
while  in  one  there  is  the  further  question 
as  to  insurable  interest;  and  the  company 
is  defeated  in  the  action  having  the  single 
question,  and  appeals,  and  is  successful  in 
the  other  action,  in  which  plaintiff  pro- 
ceeds to  perfect  an  appeal,  whereupon  a 
stipulation  is  entered  into  by  which  plain- 
tiff waives  his  right  to  appeal  upon  defend- 
ant's consenting  that,  in  case  the  judgment 
in  the  former  case  is  affirmed,  there  shall 
be  a  reargument  in  the  latter  case  upon  the 
question  of  insurable  interest,  the  decision 
upon  which  shall  be  final  as  to  the  plain- 
tiff, but  without  prejudice  as  to  defendant's 
right  to  appeal  therefrom, — if  the  judg- 
ment in  the  first  case  is  affirmed,  and  a  re- 
argument  in  the  second  case  results  in  a 
judgment  for  plaintiff,  from  which  defend- 
ant appeals  it  will  be  held  bound  by  the 
stipulation;  and  the  only  question  open 
will  be  that  of  insurable  interest.  Riggs 
v.  Commercial  Mut.  Ins.  Co.  125  N.  Y.  7,  25 
N.  E.  1058,  10:  684 

3.  A  stipulation  by  a  party  to  a  suit,  that 
a  summary  proceeding  was  instituted  by  a 
landlord  for  the  dispossession  of  his  tenant 
which  resulted  in  a  judgment  in  favor  of 
the  petitioner,  will  preclude  the  one  enter- 
ing into  the  stipulation  from  denying  that 
the  judgment  was  proper  and  valid.  Reich 
V.  Cochran,  151  N.  Y.  122,  45  N.  E.  367, 

37 :  805 

4.  An  admission,  to  obviate  the  neces- 
sity of  consuming  the  time  necessary  to 
make  the  proof,  that  certain  beverages  were 
sold    '"after   the    passage    and   due   publica- 


tion" of  an  ordinance  forbidding  the  sale, 
will  be  interpreted  to  mean  after  the  ex- 
piration of  the  time  necessary  to  render  the 
publication  of  the  ordinance  effective. 
Laugel  V.  Bushnell,  197  111.  20,  63  N.  E. 
1086,  58 :  266 

Power  to  make. 
See  also  Attorneys,  49-52. 

5.  A  question  not  raised  by  the  pleadings, 
as  to  the  power  of  a  city  to  sell  coal  under 
its  streets,  cannot  be  raised  for  adjudica- 
tion by  stipulation  of  the  parties,  in  an 
action  by  the  city  for  trespass  in  remov- 
ing such  coal,  where  no  contract  has  been  in 
fact  made  or  attempted  before-  the  suit, 
but  one  is  agreed  on  in  such  stipulation, 
providing  the  court  will  uphold  the  power 
of  the  citv  to  make  it.  Union  Coal  Co.  v. 
La  Salle,  l36  Ul.  119,  26  N.  E.  506,  12:  32o 
Withdrawal;  relief  from. 

Of  Stipulation  for  Submission  of  Con- 
troversy, see  Agreed  Case,  8. 

Discretion  as  to  Relief,  see  Appeal  and  Er- 
ror, 577. 

6.  An  offer  by  the  prosecuting  attorney 
to  consent  to  a  verdict  of  not  guilty  as  to 
specified  defendants,  for  the  purpose  of 
shortening  the  case  upon  an  indication  that 
there  would  be  no  argument  to  the  jury  as 
to  the  other  defendants,  may  properly  be 
withdrawn  where  counsel  for  defendants 
announce  that  they  will  argue  the  case  as 
to  the  other  defendants.  State  v.  McLean, 
121  N.  C.  589,  28  S.  E.  140,  42:  721 

7.  The  death  of  a  judge  before  decision  of 
a  civil  case  tried  before  him  without  a  jury 
will  not  relieve  a  party  from  an  agreement 
to  submit  the  case  to  the  court  without  a 
jury,  since  such  an  agreement  must  be  con- 
strued to  mean  a  trial  before  such  judges 
as  may  happen  to  be  on  the  bench  when 
the  case  is  called  for  trial.  Lanahan  v. 
Heaver,  77  Md.  605,  26  Atl.  866,       20:  759 


STOCK. 

Claim  of  Brokers  to,  see  Brokers,  4-11. 

Of  Loan  Association,  see  Building  and  Loan 

Associations,  II. 
Of    Railroad    Company,    Mortgage     of,     see 

Chattel    Mortgage,  63,   64. 
Validity   of   Contract   for   Purchase   of,   see 

Contracts,  III.  d. 
Of  Corporation  Generally,  see  Corporations, 

V. 
Levy  on,  see  Levy  and  Seizure,  14-17. 
Of  Partnership  Association,  see  Partnership, 

6,  34,  63,  77,  122. 
Of    Limited    Partnership,    see    Partnership, 

VIIL 
Agreement   to   Pay   Debt  in,  see   Payment, 

3. 
Discrimination  in  Taxation  of,  see  Taxes,  L 

c. 
Liability  to  Taxation,  see  Taxes,  I.  e,  3. 
Conversion  of,  see  Trover,  10,  19. 
Implied  Trust  as  to,  see  Trusts,  50. 
Bequest  of,  see  Wills,  223. 
Specific  Legacy  of,  see  Wills,  458,  459. 


STOCK  ANT)  PRODUCE  EXCHANGE—  STONE  CRUSHER. 
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STOCK  AND  PRODUCE  EXCHANGE. 
See  Exchanges. 

♦-♦♦ • 

STOCKBROKERS. 
See  Brokers,  I. 

»  »  » 

STOCK   DIVIDEND. 

Failure  of  Purchaser  of  Stock  to  Disclose 
Fact  of,  see  Corporations,  519. 

Relative  Rights  of  Life  Tenant  and  Re- 
maindermen to,  see  "Life  tenants,  29, 
37-42. 


STOCKHOLDERS. 

See  Corporations,  V. 


STOCK  LAW. 


Special  Legislation  by,  see  Statutes,  345. 

♦*» 

STOCK  MANTELS 

As  Fixtures,  see  Fixtures,  9. 


ness  of  warehousemen.  Delaware,  L.  &  W. 
R.  Co.  V.  Central  Stock  Yards  &  T.  Co.  (N. 
J.  Err.  &  App.)  45  N.  J.  Eq.  50,  17  AtL 
146,  6:  855 

2.  The  presence  in  the  charter  of  a 
stockyard  company  of  a  provision  author- 
izing them  to  make  contracts  with  the  sev- 
eral railroad  companies  having  a  terminus 
in  Hudson  county,  for  thfe  transportation 
and  delivery  of  livestock  at  their  yards, 
shows  clearly  that  the  legislature  did  not 
intend  that  the  defendants  should  be  sub- 
ject to  any  duty  to  railroad  companies,  in 
that  respect,  except  such  as  they  should 
voluntarily  take  upon  themselves  by  con- 
tract. Id. 


STOLEN  MONEY. 


Assumpsit  for,  see  Assumpsit,  20. 
Liability  of  Public  Officer  on  Bond  for,  see 

Bonds,  II.  c,  2. 
Estoppel  to  Dispute  Title  to,  see  Estoppel, 

135. 


STOLEN  PROPERTY. 


STOCK  PENS. 


As  Nuisance,  see  Contracts,  335;  Railroads, 
37. 

♦  >» 

STOCK  RIGHTS. 

Relative  Rights  of  Life  Tenant  and  Re- 
maindermen in,  see  Life  Tenants,  28,  44, 
45. 


STOCK  YARDS. 


Abatement  of  Action    for,    see    Abatement 
and  Revival,  15,  16. 
j  Liability  to  Bona  Fide  Purchaser  of  Stolen 
Note,  see  Bills  and  Notes,  209. 

Registered  Bonds  of  Corporation,  see  Bonds, 
97. 

Compromise    of  Right   to,   see   Compromise 
and  Settlement,  10. 

Rights  of  Purchasers  of  Stolen  Stock  Cer- 
tificates, see  Corporations,  428,  429. 

Of     Guest  at  Inn,  see  Innkeepers,  III.  b. 

Trover  for,  see  Trover,  10. 

Theft  of  Goods  Which  Have  Been  Convert- 
ed, see  Trover,  34. 

See  also  Larceny;  Stolen  Money. 

Editorial  Notes. 

Rights  of  owner  of  stolen  stock  certificates. 

13:  605.* 
Right  to  retake.  4:  368.* 
Lost  or  stolen  check.     26:  671. 


Duty  as  to  Delivery  in  Particular  Yard,  see 
Carriers,  992. 

Editorial  Notes. 

Municipal  power  over,  as  a  nuisance.     38: 
655. 


STOCK  YARDS  COMPANY. 

Right  of  Relief  in  Equity,  see  Equity,  99. 
Creation    of    Nuisance    by,    see    Nuisances, 
142. 

I.  The  business  of  a  stockyard  corpora- 
tion, except  in  the  character  of  the  prop- 
erty which  is  the  subject  of  bailment,  cor- 
responds in  many  respects  with  the  busi- 


STONE. 

Damages  for  Carrying  away,  see  Damages, 

414. 
As  Fixtures,  see  Fixtures,  42. 
In  Highway,  Ownership  of,  see  Highways, 

190-192. 
Right  to,  in  Quarry,  see  Mines,  39,  40. 


STONE  CRUSHER. 


Liability  for  Injury  to  Employee  in  Opera- 
tioo  of,  see  Municipal  Corporations, 
449. 
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STOP-GAP— STREET  CLEANING. 
STOP-GAP.  STOREKEEPER. 


Negligence  of  Railroad  as  to,  see  Railroads, 
241. 


STOPOVER. 

See  Carriers,  II.  a,  6. 

Editorial  Notes. 
Passenger's  right  to  stopover.    28:  773. 


STOPPAGE  IN  TRANSITU. 

Application  to  Damage  from  Failure  to 
Comply  with  Notice  as  to,  of  Contract 
Limiting  Carrier's  Liability,  see  Car- 
riers, 908. 

Of  Logs  while  Being  Driven  in  River,  see 
Logs  and  Logging,  8. 

In  General,  see  Sale,  III.  b. 

Editorial   Notes. 

Generally.    3:  647;*  4:  732.* 
Who  may  exercise  the  right.     3:  648.* 
Goods  when  in  transitu.     3:  648.* 
Priority  of  right  over  claims  of  creditors. 

3:  648.* 
Effect  of  stoppage.     3:  648.* 
Conditions  of  right.     113  347.* 
Duration  of  right.     11:  347.* 
When  right  ceases.    11 :  349.* 
Waiver  of,  by  attachment  or  execution.   50: 

721. 
Effect   on,  of  contract   to   ship  goods   f.  o. 

b.     62:805. 


STOPPING  PAYMENT. 

Of  Negotiable    Paper,    see   Banks,   129-132, 
239-241 ;  Bills  and  Notes,  198. 


STORAGE. 

Cold  Storage,  see  Cold  Storage. 

Police  Regulation  as  to,  see  Constitutional 

Law,  1015. 
By  Warehouseman,  see  Warehousemen. 
Warrants  for,  see  Warehousemen,  21. 

Editorial  Notes. 
Contract    for;     jurisdiction    of    admiralty. 

66:  233. 
Right    to    store    appropriated    water.      46: 
322. 


STORAGE  COMPANY. 

Right  to  Assent  to  Limitation  of  Carrier's 
Liability,  see  Carriers,  822,  823. 


As  Bailee,  see  Bailment,  31-33. 
Negligence    of,    as    to    Coffee    Gi-inder,    see 
Negligence,  44. 


STORE   ORDERS. 


Due  Process  as  to,  see  Constitutional  Law, 

724-726. 
Redemption  of,  see  Master  and  Servant,  24. 

25. 


STORES. 

Ordinance  for  Closing  of,  see  Municipal  Cor- 
porations, 231. 

Editorial    Notes. 

Constitutionality  of  statutes  against  "com- 
pany stores."     21:  797. 

Legal  restrictions  on  department  stores. 
48:  261. 

Persons  conducting  departments  in  depart- 
ment store  as  independ- 
ent   contractors.      65:  470. 


STRANGERS. 


To  Contract,  Right  of  Action  on,  see  Pax- 
ties,  I.  a,  2,  6. 


STRAWBERRY   PLANTS. 
Replevin  for,  see  Replevin,  15. 


STREAMS. 

As  Boundary  between  Individuals,  see 
Boundaries,  27-34,  44,  45,  55,  56. 

Right  to  Ice  on,  see  Ice,  1,  6-8,  13. 

Riparian  Rights  in,  see  Waters. 

Navigability  of,  see  Waters,  I.  a. 

Right  in  Bed  and  Shore  of,  see  Waters,  L 
c,  4. 

The  word  "stream"  does  not  include  the 
waters  of  a  great  lake  like  Lake  M'^higan. 
Illinois  C.  R.  Co.  v.  Chicago,  173  111.  471, 
50  N.  E.  1004,  53:408 


STREET   CAR  STARTER. 

As   Fellow  Servant,  see  Master  and  Serv- 
ant, 597. 


STREET  CLEANING. 

Compelling  Street  Railway  to  Clean  be- 
tween Tracks,  see  Municipal  Corpora- 
tions, 312. 

See  also  Street  Sweeping. 


STREET   COMMISSIONERS— STREET  RAILWAYS,  I. 
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STREET   COMMISSIONERS. 
Liability  of,  see  Oaicers,  198,  199. 


STREET  FAIR. 


Permitting  Use   of   Streets   for,   see  High- 
ways, 97,  98. 


STREET  PARADEa 


See  Parades. 


STREET  RAILWAYS. 

L  Franchises ;    Construction, 
II.  Motive   Power. 
III.  Operation. 

a.  In  General. 

b.  Duty  and   Care  of  Railway   Com- 

pany. 

c.  Contributory   Negligence. 
IV.  Editorial  Notes. 

As  Carriers,  see  Carriers. 

Regulation  of  Rates  of  Fare,  see  Carriers, 
1081-1091. 

Engaged  in  Interstate  Commerce,  Discrimi- 
nation in  Rates,  see  Commerce,  23a. 

Procuring  Discharge  of  Conductor,  see  Case, 
37. 

Limiting  Hours  of  Labor,  see  Constitutional 
Law,  1045. 

Impairing  Obligation  of  Contracts  of,  see 
Constitutional  Law,  1147,  1148. 

Protection  of  Employees  of,  see  Constitu- 
tional Law,  566-568,  1165. 

Eflfect  of  Extending  Limits  of  Municipality 
over,  see  Constitutional  Law,   1167. 

Authority  of  Treasurer  to  Borrow  Money, 
see  Corporations,  239. 

Extra  Allowance  on  Denial  of  Injunction 
against,  see  Costs  and  Fees,  41. 

Estoppel  of,  see  Estoppel,  200. 

Judicial  Notice  as  to,  see  Evidence,  96-99, 
111. 

Liability  to  Spectator  at  Exhibition,  see 
Exhibition. 

Arrest  of  Motorman  to  Abate  Nuisance,  see 
False    Imprisonment,    3,    37. 

Injunction  against  Contract  by  City  with, 
see  Injunction.  325. 

As  Internal  Improvement,  see  Internal  Im- 
provements, 3. 

Mandamus    to,    see    Mandamus,    110-115. 

Mechanic's  Lien  on,  see  Mechanics'  Liens, 
72. 

Mortgage  on.  see  Mortgage,  36,  63. 

Right  of  Action  Against,  under  Ordinance 
Imposing  Duties,  see  Municipal  Cor- 
porations, 76. 

Ownership  of,  by  City,  see  Municipal  Cor- 
porations, 422-425. 


Agent's  Authority  to  Employ  Physician  for 
Injured  Person,  see  Principal  and 
Agent,   40. 

Quo  Warranto  against,  see  Quo  Warranto, 
10-12. 

Receiver  of,  see  Receivers,  50,  55,  94,  98, 
103. 

Special  Legislation  as  to,  see  Statutes,  302, 
303,   308. 

Liability  for  Obligations  of  Predecessor, 
see  Corporations,  64. 

Consideration  for  Company's  Promise  to 
Perform  Conditions  of  Contract,  see 
Contracts,  46. 

Compelling  Paving  of  Track  by,  see  Z\lan- 
damus,  214. 

Consideration  for  Ordinance  Relieving  Com- 
pany from  Liability  for  Paving,  see 
Contracts,  47. 

Compelling  Companies  to  Sprinkle  Streets, 
see  Constitutional  Law,  963;  Munici- 
pal Corporations,  191-194. 

Liability  for  Local  Improvement  Assess- 
ment, see  Public  Improvements,  58, 
128-130,    135,    141,   161. 

License  Tax  on,  see  License,  94,   135. 

Collection  of  License  Against,  see  Munici- 
pal Corporations,  56. 

Taxation  of.  see  Taxes.  178,  179,  248.  415, 
498;  Telegraphs,  11. 

Due  Process  in  Taxation,  see  Constitu- 
tional Law,  659. 


I.  Franchises;    Construction. 

Poles  for,  in  Highway,  see  infra,  76:  Emi- 
nent Domain,  239,  372,  373;  Highways, 
88. 

Compelling  Kemoval  of  Poles,  see  Injunc- 
tion, 51. 

Right  of  Individual  to  Assail  Franchise, 
see  Action  or  Suit,  56. 

Equal  Protection  and  Privileges  as  to  Con- 
ditions Imposed,  see  Constitutional 
Law,  413,  414. 

Validity  of  Contract  against  Second  Track, 
see   Contracts,   476. 

Court's  Power  to  Review  Ordinance  as  to 
Number  of  Tracks,  see  Courts,  211. 

Municipal  Regulation  of,  see  Municipal 
Corporations,  II.  c,  3,  6,  (3). 

Compelling  Company  to  Clean  between 
Tracks,  see  Municipal  Corporations, 
312. 

Provision  for  Compulsory  Arbitration  in 
Franchise,  see  5lunicip?il  Corporations, 
249. 

Due  Process  in  Enforcing  .Ordinance  as  to, 
see   Constitutional   Law,   674. 

Power  of  Courts  as  to  Plan  for,  see  Con- 
stitutional Law,  247. 

Perpetuity  of  Franchise,  see  Corporations, 
199. 

Damages  for  Change  by  Widening  Highway, 
see   Damages,   527. 

Condemnation  of  Land  for,  see  Eminent 
Domain,    18. 

Right  to  Take  Land  for  Power  House,  see 
Eminent  Domain,   109. 
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Right  t«  Compensation  for  Damage  from 
OperaAon  of  Turntable,  see  Eminent 
Domain,  346. 

As  Additional  Servitude,  see  Eminent  Do- 
main, 435-453. 

Judicial  Notice  of  Incorporation  of,  see 
Evidence,  5. 

Sufficiency  of  Averment  of  Incorporation  of, 
see  Pleading,  207. 

Injunction  against  Interference  with  Con- 
struction,  see  Injunction,   402. 

Injunction  against  Relaying  Tracks  after 
Xonuser,    see   Injunction,   403. 

Injunction  against  Crossing  Railroad  Track, 
see  Injunction,  424. 

Limitation  of  Action  for  Compensation  for 
Injury  by  Construction,  see  Limita- 
tion of  Actions,   144,  145. 

Using  Public  Funds  for  Subway  for,  see 
Public  Moneys,   22. 

Validity  of  Ordinance  as  to,  see  Municipal 
Corporations,    113,    114. 

Publication  of  Ordinance  Granting  Fran- 
chise, see  Municipal  Corporations,  101, 
102. 

Publication  of  Ordinance  Granting,  see  Pub- 
lication,   12. 

Connection  with  Steam  Railway,  see  Rail- 
roads, 72. 

Crossing  of  Railroad  Track  by,  see  Rail- 
roads, 43-53;    Statutes,   582. 

Tax  on  Franchise,  see  Taxes,  42. 

For  Editorial  Notes,  see  infra,  IV.  §§  1-3. 

1.  A  street  railway  company  has  no  right 
to  build  any  part  of  its  line  until  it  has 
the  right  to  complete  it  where  it  has  no 
power  of  eminent  domain.  Pennsylvania 
R  Co.  V.  Montgomerv  County  Pass.  R.  Co. 
167  Pa.  62.  31  Atl.  468,  27:  7.66 
Railroads  constituting  street  railroads. 
Electric  Railway  as  Railroad,  see  Corpo- 
rations, 533. 

Street  Railroad  as  Railroad,  see  Railroads, 

168. 
Elevated  Railroad  as  Railway,  see  Elevated 

Railroads,  1. 
See    also    infra,    64;    Master    and    Servant, 

480;   Taxes,  178,   179,  498. 

2.  An  interurban  electric  railroad  is 
classed  as  a  street  railroad  by  the  statutes 
of  this  state.  Cincinnati,  L.  &  A.  Electric 
Street  R.  Co.  v.  Lohe,  68  Ohio  St.  101.  67  N. 
E.  161.  67:  637 
Rights  in  and  use  of  streets  and  highways. 
Care  in  Operating  Road,  see  infra,  III.  b. 
Testing   Rights    in    Streets,    see    Certiorari, 

14. 
Relative    Rights  of    Electric  Railway    and 

Telephones  in-  Highway,  see  Electricity, 

II. 
Right    to     Use     Public    Toll     Bridge,     see 

Bridges.  34.  35;   Eminent  Domain,  226. 
Right    to    Remove   Trees    in    Highways,    see 

Highways,    186. 
Injunction    against    Construction,    see     In- 
junction.  101-411. 
KtTcct   of  Decision  as  to  Consent  to  Use  of 

Streets,  see  Judgment,  297. 
Quo  Warranto    against    Laying    Tracks    in 

Street,  see  Quo  Warranto,   10. 


Regulating    Manner   of     Using    Streets    as 
Grant   of   Franchise,   see   Railroads,   3. 
See  also  Telephones,  2,  3. 
For  Editorial  Notes,  see  infra,  IV.  §   1. 

3.  In  ascertaining  the  intent  of  the  leg- 
islature in  granting  power  to  a  municipali- 
ty to  grant  rights  to  a  street  railway  com- 
pany, it  must  be  assumed  that  no  power 
was  given  which  was  not  given  explicitly 
and  clearly  expressed.  Detroit  Citizens' 
Street  R.  Co.  v.  Detroit,  110  Mich.  384,  68 
N.  VV.  304,  35 :  859 

4.  An  actual  corporate  existence  clothed 
with  a  legal  right  to  build  a  railroad,  being 
a  fundamental  condition  of  permission  to 
occupy  a  highway  for  that  purpose,  permis- 
sion nominally  granted  to  a  company  not 
yet  legally  in  existence  cannot  become  ef- 
fective on  its  incorporation, — at.  least  as 
against  a  company  previously  chartered, 
which,  with  reasonable  promptness  obtains 
a  later  grant  of  permission  to  use  the  same 
road.  Homestead  Street  R.  Co.  v.  Pitts- 
burg &  H.  Electric  Street  R.  Co.  166  Pa. 
162,  30  Atl.  950,  27 :  383 

5.  A  private  corporation,  in  the  absence 
of  either  legislative  or  municipal  permis- 
sion, has  no  right  to  impose  a  permanent 
structure  on  a  highway,  and  thereby  seques- 
ter to  its  exclusive  use  and  for  its  ex- 
clusive profit  any  portion  thereof.  Stam- 
ford V.  Stamford  Horse  R.  Co.  56  Conn. 
381,   15  Atl.   749.  •  1 :  375 

6.  Where  a  street  railroad  company  gave 
public  notice  as  to  the  streets,  by  name,  on 
which  it  desired  to  lay  tracks,  and  its  peti- 
tion repeated  the  list,  and  the  legislature 
excluded  •  one  street  asked  for  and  added 
two  others,  and  granted  leave  to  pass  over 
certain  streets  by  name,  the  right  is  re- 
stricted to  the  streets  named,  notwithstand- 
ing a  clause  granting  the  privilege  ends  by 
saying  "and  over  and  across  any  highway 
within  any  of  the  points  of  commencing  or 
termination   aforesaid."  Id. 

7.  A  street  railroad  company  whose  fran- 
chise of  being  a  corporation  is  derived  from 
the  New  York  act  of  1850,  and  whose  pow- 
ers and  privileges  as  such  are  limited  to 
those  derived  from  that  act  and  from  a 
resolution  of  the  aldermen  of  the  city  of 
New  York  giving  authority  "to  lay  a  double 
track  for  a  railroad"  in  certain  streets  up- 
on condition,  among  others,  that  it  lay  the 
tracks  upon  a  good  foundation,  with  rails 
even  with  the  surface  of  the  streets, — has 
no  right,  after  its  road  is  completed  for 
horse  cars,  again  to  disturb  the  surface  of 
the  streets  for  the  purpose  of  laying  a  ca- 
ble between  the  rails  in  a  conduit  of  ma- 
sonry under  the  surface,  for  propelling  the 
cars  by  the  agency  of  steam  from  stationary 
engines,  especially  where  the  surface  can- 
not be  fully  restored,  but  is  to  be  left  with 
a  slot  opening  for  the  whole  length  of  the 
track  from  one  half  to  five  eights  of  an 
inch  wide.  People  ex  rel.  Third  Ave.  R. 
Co.  v.  Newton,  112  N.  Y.  396,  19  N.  E. 
831,  3:  174 

8.  The  right  of  an  electric-railroad  com- 
pany to  lay  down  its  own  tracks  in  a  street 
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where  otlier  companies  have  tracks  already, 
under  an  ordinance  authorizing  it  "to  lay 
down  and  construct"  tracks  for  the  pur- 
poses of  its  business,  is  not  negatived  by 
another  section  of  the  ordinance  declaring 
that  it  "shall  be  lawful"  for  such  company 
to  use  tracks  of  another  company  so  far 
as  it  is  lawful  for  the  city  authorities  to 
grant  that  right,  and  providing  that  if 
they  cannot  agree  for  a  joint  use  of  the 
tracks  it  may  lay  down  rails  inside  and  out- 
side of  the  other  tracks.  The  latter  sec- 
tion gives  additional  rights,  and  does  not 
restrict  or  qualify  that  given  by  the  for- 
mer section.  Koch  v.  North  Ave.  R.  Co.  75 
Md.  222,  23   Atl.   463.  15:' 377 

9.  An  ordinance  giving  a  street  railway 
company  the  right  to  lay  doublp  tracks  on 
certain  streets  may  be  repealed,  and  the 
right  limited  to  the  use  of  a  single  track. 
Lake  Roland  Elev.  R.  Co.  v.  Baltimore,  77 
Md.    352,   26   Atl.    510,  20:  126 

10.  The  right  of  indemnity  for  the  ex- 
pense of  laying  street  railway  tracks  under 
permission  given  by  an  ordinance,  when  in 
tiie  exercise  of  proper  authoritj'  the  tracks 
are  removed,  does  not  exist,  where  the  street 
railway  company  unduly  hastened  to  lay 
the  tracks  after  receiving  full  notice  of  the 
purpose  of  the  mayor  to  recommend  a  re- 
peal of  the  ordinance  at  the  earliest  possi- 
ble moment.  Id. 

11.  An  act  giving  street  car  companies 
the  right  to  build  their  tracks  along  any 
"streets  or  highways"  does  not  limit  the 
right  to  what  are  properly  called  streets. 
Pennsylvania  R.  Co.  v.  Greensburg,  J.  &  P. 
Street  R.  Co.  176  Pa.  559,  35  Atl.  122, 

36:  839 

12.  Abutting  owners  cannot  contest  the 
right  of  a  street  car  company  to  place  tracks 
in  the  street  in  front  of  their  premises,  be- 
cause it  has  deviated  in  other  places  from 
the  right  of  way  authorized  by  its  charter, 
such  right  of  objection  being  limited  to  the 
commonwealth.  Id. 

13.  The  interest  of  a  street  railway  com- 
pany in  the  street  upon  which  its  tracks 
are  laid,  although  a  valuable  one,  is  parff  of 
the  public  easement  in  the  street,  accessory 
and  ancillary  to  the  existing  right  in  the 
public  of  passing  over  the  street.  Chicago, 
B.  &  Q.  R.  Co.  v.  West  Chicago  Street  R. 
Co.  156  111.  255,  40  N.  E.  1008,  29:  485 

14.  Consent  by  a  city  to  the  use  of  streets 
for  street  railways  constitutes  a  typical 
easement,  and  the  right  granted  thereby  is 
an  interest  in  realty,  being  an  incorporeal 
hereditament.  Detroit  Citizens'  Street  R. 
Co.  V.  Detroit,  22  U.  S.  App.  570,  12  C.  C. 
A.  365,  64  Fed.  628,  26 :  667 

15.  A  mere  license,  and  not  a  franchise, 
is  given  to  a  street  railway  company  by  an 
ordinance  granting  the  consent  of  a  city  to 
the  use  of  streets  for  its  tracks.  Belleville 
V.  Citizens'  Horse  R.  Co.  152  111.  171,  38 
N.  E.  584,  26:  681 

16.  The  required  consent  to  the  laying  of 
any  railway  tracks  in  any  street  cannot  be 
given  by  the  governing  municipal  board  un- 
til it  knows  what  particular  tracks  are  to 


be  laid.  State,  Kennelly,  Prosecutor,  v.  Jer- 
sey City  (N.  J.  Sup.)  57  N.  J.  L.  293,  30  Atl. 
531,  26:281 

17.  A  double  track  in  a  street  for  trolley 
cars  is  not  necessarily  injurious  or  unrea- 
sonable, either  with  respect  to  public  con- 
venience or  private  property.  State  ex  rel. 
Roebling  v.  Trenton  Pass.  R.  Co.  ( N.  J.  Err. 
&  App.)    58  N.  J.  L.  666,  34  Atl.  1090, 

33:  129 

18.  Not  more  than  one  street  railway 
franchise  upon  the  same  highway  can  be 
given  under  a  statute  authorizing  the  in- 
corporation of  street  railway  companies  only 
for  the  construction  and  operation  of  a 
street  railway  on  a  street  or  highway  "upon 
which  no  track  is  laid,  or  authorized  to  be 
iaid  or  to  be  extended  under  any  existing 
charter."  Homestead  Street  R.  Co.  v.  Pitts- 
burg &  H.  Electric  Street  R.  Co.  166  Pa. 
162,     30  Atl.  950,  27:  383 

19.  Turnouts  built  by  a  street  railway 
company  in  pursuance  of  permission  given 
by  a  city  ordinance  granting  permission  to 
the  company  to  lay  its  tracks  on  specified 
streets  and  construct  necessary  switches  and 
turnouts  are  not  such  obstruction  of  the 
street  as  to  warrant  their  summary  and 
forcible  removal  by  police  intervention  with- 
out notice  or  a  hearing,  unless  it  clearly  ap- 
pears that  the  authority  has  been  exceeded. 
Cape  May  v.  Cape  May,  D.  B.  &  S.  P.  R.  Co. 
(N.  J.  Err.  &  App.)  60  N.  J.  L.  224,  37  Atl. 
892,  39:609 

20.  A  resolution  by  a  city  council  declar- 
ing the  turnouts  of  a  street  railway  to  be 
an  unlawful  obstruction,  and  directing  the 
street  committee  to  employ  counsel  and  take 
legal  measures  to  remove  it,  is  nqt  unreason- 
able, although  permission  had  been  granted 
by  a  city  ordinance  for  the  company  to  lay 
its  tracks  and  construct  all  necessary  turn- 
outs. Id. 

21.  Ad  ordinance  directing  the  removal, 
without  notice  or  a  hearing,  of  a  street  rail- 
way turnout  1,500  feet  long,  buil£  in  pur- 
suance of  an  ordinance  granting  permission 
to  the  company  to  build  necessary  turnouts, 
is  unreasonable,  where  two  turnouts  about 
500  feet  long  had  been  built  two  years  be- 
fore and  maintained  without  objection,  and 
such  turnouts  had  subsequently  been  con- 
nected by  the  construction  of  a  turnout 
over  the  intervening  500  feet  so  as  to  make 
one  continuous  turnout.  Id. 

22.  A  street  railway  company  cannot  be 
compelled  by  municipal  authorities  to  re- 
move its  track  from  the  center  of  a  street, 
where  it  has  been  obliged  to  lay  it,  in  order 
to  permit  a  sewer  to  be  constructed,  where 
there  is  no  sufficient  reason  why  the  sewer 
should  not  be  placed  on  one  side  of  the 
center  of  the  street  without  requiring  the 
disturbance  of  the  track.  Des  Moines  City 
R.  Co.  v.  Des  Moines,  90  Iowa,  770,  58  N. 
W.  906,  26 :  767 

23.  The  grant  of  the  right  to  lay  a  street 
railway  in  a  street  where  the  driveway  is 
so  narrow  that  but  8  feet  7^/3  inches  will 
be  left  on  each  side  of  a  street  car  for  the 
passage  of  teams  is  not  beyond  the  power  of 
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a  city  council.  People  ex  rel.  Kunze  v.  Ft. 
Wayne  &  E.  R.  Co.  92  Mich.  522,  52  N.  W. 
1010,  16:752 

24.  The  power  of  a  city  to  impose  a  con- 
dition on  a  permit  for  the  use  of  streets  by 
a  street  railway  company  cannot  be  denied 
by  the  company,  when  it  has  accepted  the 
privilege  with  the  condition  attached,  agree- 
ing thereby  to  perform  it.  Chicago  General 
R.  Co.  V. 'Chicago,  176  111.  253,  52  N.  E. 
880,  '  66 :  959 

25.  A  municipal  corporation  in  whose 
streets  a  street  railroad  cannot  be  operated 
without  its  consent  may,  in  granting  the 
consent,  limit  the  use  of  the  railway  to  the 
carriage  of  passengers;  and  acceptance  of 
the  terms  will  be  binding  on  the  company, 
although  it  has  charter  power  to  carry 
freight  also.  St.  Louis  &  M.  R.  R.  Co.  v. 
Kirk  wood,  159  Mo.  239,  60  S.  W.  110,  53:  300 
Mileage  tax  as  condition  of  grant. 

26.  An  ordinance  imposing  a  mileage  tax 
as  a  condition  of  granting  to  a  street  rail- 
way company  the  privilege  of  using  the 
streets  is  within  the  authority  conferred  by 
a  statute  providing  that  the  city  may  give 
the  privilege  upon  such  terms  and  condi- 
tions, not  inconsistent  with  the  statute,  as 
the  authorities  shall  deem  for  the  best  in- 
terest of  the  public.  Chicago  General  R. 
Co.  v.  Chicago,   176  111.  253,  52  N.  E.  880, 

66 :  959 

Consent  of  abutting  owners. 

Impairing  Obligation  of  Contract  by  Re- 
quiring, see  Constitutional  Law,   1166. 

Validity  of  Contract  as  to,  see  Contracts, 
473-476. 

To  Electric  Railway  over  Country  Road, 
see  Electric  Railways. 

Appropriating  under  Power  of  Eminent  Do- 
main, see  Eminent  Domain,  44. 

Estoppel  as  to,  see  Estoppel,   177. 

Consent  by  Municipal  Authorities,  see  High- 
ways, 3;  Municipal  Corporations,  310. 

Mode  of  Giving  Consent  to  Construction,  see 
Boards,   4. 

See  also  supra,  12. 

27.  The  consent  of  abutting  owners  is  not 
necessary  to  the  exercise  by  a  street  rail- 
way company  of  its  contract  right  to  use 
the  tracks  of  another  company.  Ingersoll 
V.  Nassau  Elec.  R.  Co.  157  N.  Y.  453,  52 
N.  E.  545,  43:  236 

28.  The  operation  of  a  street  surface  rail- 
way, for  which  the  consent  of  abutting  own- 
ers is  required  under  the  New  York  railroad 
law,  §  91,  does  not  include  the  use  of  the 
tracks  of  one  company  by  another  company 
which  has  a  contract  right  to  use  them.  Id. 

29.  Purchasing  the  consent  of  abutting 
owners  to  the  construction  of  a  street  rail- 
road in  a  city  street  is  not  contrary  to  pub- 
lic policy.  Hamilton.  G.  &  C.  Traction  Co. 
V.  Parrikh,  67  Ohio  St.   181.  65  N.  E.   1011. 

60:531 

30.  A  railroad  company  over  whose  tracks 
a  public  highway  is  carried  on  a  bridge  is 
not  an  abutting  owner  on  the  highway,  so  as 
to  be  entitled  to  contest  the  right  of  a  street 
car  company  to  place  tracks  on  the  bridge. , 


Pennsylvania  R.  Co.  v.  Greensburg  J.  &  p. 
Street  R.  Co.  176  Pa.  559,  35  Atl.  122, 

36:  839 
Exclusive  rights  and  fianchises. 

31.  The  fact  that  the  legislature  could 
not  directly  grant  a  right  to  use  a  street 
for  street  railroad  purposes  does  not  alter 
the  rule  that  a  municipality  cannot  grant 
an  exclusive  right  to  such  use  of  the  streets 
unless  the  power  to  do  so  has  been  expressly 
conferred.  Detroit  Citizens'  Street  R.  Co. 
V.   Detroit,    110   Mich.   384,   68   N.   \\.   304, 

35:  859 

32.  Where  two  rival  companies  have  each 
received  permission  to  construct  a  railway 
system  in  the  streets  of  a  city,  the  one  which 
first  begins  work  on  a  line  involving  a  cer- 
tain street,  in  good  faith  and  acting  within 
the  terms  of  its  grant,  has  the  better  right 
to  the  use  of  that  portion  of  the  street  which 
its  tracks  will  cover;  and  this  right  will 
continue  so  long  as  money  is  expended  and 
the  work  diligently  prosecuted  with  a  view 
to  its  completion.  Indianapolis  Cable  Street 
R.  Co.  V.  Citizen's  Street  R.  Co.  127  In  J. 
369,  24  N.  E.    1054,  8:  539 

33.  A  mere  agreement  by  a  municipal  cor- 
poration not  to  grant  any  rights  or  privi- 
leges which  will  impair  or  destroy  those 
conferred  by  its  ordinance  giving  a  certain 
corporation  permission  to  operate  a  street 
railway  system  in  its  streets  will  not  pre- 
vent it  from  granting  like  permission  to 
others.  Id. 

34.  A  street  railway,  for  the  purpose  of 
defeating  the  rights  which  its  rival  claims 
to  have  acquired  by  reason  of  prior  occupa- 
tion of  a  street  in  which  both  companies 
have  equal  rights,  may  allege  and  prove  that 
such  occupation  was  not  in  conformity  to 
such  rival's  charter  powers,  in  that  the 
tracks  were  laid  with  the  intention  of  us- 
ing motive  power  different  from  that  per- 
mitted  by  the   charter.  Id. 

35.  Power  to  grant  the  exclusive  privilege 
of  using  streets  for  street  railroad  purposes 
is  not  conferred  on  a  municipality  by  a 
statute  providing  that  no  street  railroad 
cortpany  shall  be  authorized  "to  construct 
a  railway  through  the  streets  of  any  town 
or  city  without  the  consent  of  the  municinal 
authorities  of  such  town  or  city  and  under 
such  regulations  and- upon  such  terms  and 
conditions  as  such  authorities  mav  from 
time  to  time  prescribe."  Detroit  Citizens' 
Street  R.  Co.  v.  Detroit,  110  Mich.  384.  68 
N.   W.   304,  35 :  859 

36.  An  option  given  to  a  street  railway 
company  to  build  tracks  or  not  on  streets 
to  be  designated  in  the  future  by  the  city 
council  does  not  prevent  a  grant  otherwise 
exclusive  in  terms  of  the  right  to  build, 
from  being  regarded  as  exclusive  for  the 
purpose  of  determining  the  question  of  the 
power  of  the  municipality  to  make  it.  Id. 
Franchises  extending  beyond  term  of  cor- 
porate existence  . 

37.  The  franchise  of  a  street  railroad  com- 
pany, under  which  it  is  authorized  to  con- 
struct and  maintain  a  street  railroad  and 
run  cars  thereon  for  the  transportation  of 
freight  and   passengers,  survives  the  disso- 
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lution  of  the  corporation.    People  v.  O'Brien, 
111  X.  r.  1,  18  N.  E.  692,  2:  255 

38.  The  power  of  a  city  to  grant  an  ease- 
ment for  a  street  railway  to  a  company  and 
its  assigns  for  a  term  longer  than  that  of 
the  company's  corporate  existence  is  not  re- 
stricted by  implication  on  account  of  a 
constitutional  limitation  of  the  life  of  cor- 
porations except  those  for  municial  pur- 
poses or  for  the  construction  of  railroads, 
plank  roads,  and  canals,  or  on  account  of 
evils  to  be  apprehended  from  long  grants  of 
this  kind.  Detroit  Citizens'  Street  R.  Co. 
V.  Detroit,  22  U.  S.  App.  570,  12  C.  C.  A. 
365,   64   Fed.   628,  26:  667 

39.  A  limitation  on  the  term  of  the  cor- 
porate existence  of  a  street  railjvay  company 
does  not  preclude  its  capacity  to  take  a 
grant  to  itself  and  assigns  of  the  privilege 
of  operating  its  road  for  a  longer  period 
than  that  of  its  corporate  life.  Id. 
Revocation  or  forfeiture  of  franchise. 
Duty  to  Operate,  see  infra,  80-84. 

Due  Process  in  Dissolution,  see  Constitution- 
al Law,  640. 

For  Nonuser,  Estoppel  to  Assert,  see  Es- 
toppel, 17. 

Partial  Invalidity  of  Ordinance  for  Revoca- 
tion, see  Municipal  Corporations,  114. 

Forfeiture  by  Quo  Warranto,  see  Quo  War- 
ranto, 11,  12. 

See  also  infra,  59,  60. 

40.  An  action  by  the  attorney  general  in 
the  name  of  the  state  to  vacate  the  charter 
of  a  street  railway  company  for  failure  to 
exercise  its  franchise  is  authorized  by  Wis. 
Rev.  Stat.  1878,  §  3241.  Wright  v.  Milwau- 
kee Electric  R.  &  L.  Co.  95  Wis.  29,  69  N.  W. 
791,  36:  47 

41.  An  action  may  be  brought  by  the  at- 
torney general  to  annul,  the  existence  of  a 
corporation,  the  only  object  and  purpose  of 
whose  incorporation  are  to  run  and  main- 
tain a  railway  in  the  streets  of  a  certain 
city  in  Wisconsin,  where  it  has  failed  to  ful- 
fil the  conditions  of  the  ordinance  under 
which  it  was  granted  permission  to  build 
its  street  railway,  in  respect  to  the  manner 
of  construction  and  equipment,  inasmuch  as, 
under  the  peculiar  provisions  of  the  Wis- 
consin statutes,  the  ordinance  has  the  force 
and  effect  of  a  statute  of  the  state,  and  a 
neglect  to  comply  with  its  conditions  incurs 
a  forfeiture  of  the  franchises  thereby  given. 
State  ex  rel.  Attorney  General  v.  Madison 
Street  R.  Co.  72  Wis.  612,  40  N.  W.  487, 

1:  771 

42.  The  resolution  of  the  common  council 
of  the  city  of  New  York  granting  a  street 
railroad  franchise  to  the  Broadway  Surface 
Railroad,  which  expressly  provided  for  traf- 
fic contracts  bjr  which  another  company 
should  obtain  a  right  to  run  cars  over  its 
tracks,  with  no  condition  with  respect  to 
the  duration  of  such  contract  rights  or 
otherwise,  gave  an  estate  in  perpetuity  in 
Broadway  to  the  Broadway  Surface  Rail- 
road Company,  under  the  authority  of  the 
Constitution  and  laws  of  the  state  of  New 
York.  People  v.  O'Brien.  Ill  N.  Y.  1,  18 
N.  E.  692.  2:  255 

42a.  An  ordinance  revoking  the  license  of 


a  street  railway  company  for  its  fcmure  to 
comply  with  the  conditions  on  which  it  was 
granted  is  not  invalid  on  the  ground  that 
it  is  the  annulment  of  a  franchise,  where 
the  right  to  revoke  the  license  is  expressly 
reserved.  Belleville  v.  Citizens'  Horse  R. 
Co.  152  111.  171,  38  N.  E.  584,    "  26:  681 

43.  Express  power  to  grant  irrevocable 
consent  to  the  use  of  streets  for  street  rail- 
ways is  given  to  a  city  by  statutes  providing 
that  companies  may  construct  such  rail- 
ways "with  the  consent  of  the  corporate  au- 
thorities,"— especially  when  other  statutes 
provide  for  the  giving  of  mortgages  on  such 
railways,  which  shall  be  deemed  mortgages 
upon  realty.  Detroit  Citizens'  Street  R.  Co. 
V.  Detroit,  22  U.  S.  App.  570,  12  C.  C.  A. 
365,  64  Fed.  628,  26 :  667 

44.  The  forfeiture  of  the  road  of  a  street 
railway  company  to  the  city  in  case  of  fail- 
ure to  operate  it  for  one  year,  which  is  pro- 
vided for  by  a  condition  in  the  ordinance 
granting  the  franchise,  is  not  unenforceable 
on  the  ground  that  it  is  a  penalty  or  liqui- 
dated damages  which  can  be  recovered,  but 
it  may  be  judicially  enforced.  Tower  v. 
Tower  &  S.  Street  R.  Co.  68  Minn.  500,  71 
N.  W.  691,  38:  541 

45.  The  forfeiture  of  the  "road"  of  a 
street  railway  company  under  a  clause  in 
the  grant  of  the  franchise  stating  that  the 
company  will  forfeit  the  road  to  the  city  in 
one  year  after  it  ceases  to  operate  the  road 
includes  the  rails  as  well  as  the  franchise. 

Id. 

46.  The  nonuser  of  a  street  railway  fran- 
chise for  more  than  four  years,  in  a  per- 
iod of  great  industrial  depression  and  ex- 
traordinary financial  difficulties  on  the 
part  of  its  owners,  during  which  the  street 
is  paved  with  wooden  blocks  at  the  expense 
of  the  adjoining  property  owners,  and  the 
old  rails  and  ties  taken  up,  with  the  knowl- 
edge and  consent  of  the  company,  when  they 
are  substantially  worthless,  but  electric 
poles  and  wires,  except  a  trolley  wire,  re- 
main in  place, — ^oes  not  constitute  such  an 
abandonment  or  nonuser  as  to  raise  a  pre- 
sumption of  the  surrender  of  the  franchise 
and  entitle  property  owners  to  enjoin  the 
relaying  of  the  track,  when  the  company  has 
given  assurance  of  its  intention  to  resume 
operation  of  the  road,  and  no  proceedings 
have  been  taken  to  declare  a  forfeiture. 
Wright  V.  Milwaukee  Electric  R.  &  L.  Co.  95 
Wis.  29,  69  N.  W.  791,  36:47 

47.  Entire  failure  to  operate  a  street  rail- 
way for  three  years,  when  the  ordinance  un- 
der which  the  franchise  is  exercised  re- 
quires cars  to  run  sixteen  hours  every  day 
in  the  year,  constitutes  a  nonuser  which 
forfeits  the  franchise.  State  ex  rel.  Kan- 
sas City  V.  East  Fifth  Street  R.  Co.  140  Mo. 
539,  41  S.  W.  955,  38:  218 

48.  A  contract  that  nonuser  of  street  rail- 
way tracks  for  any  specified  time  shall  not 
operate  as  a  forfeiture  of  the  franchise  can- 
not be  made  by  a  city,  either  by  ordinance 
or  otherwise,  since  this  would  involve  au- 
thority to  grant  the  right  of  the  use  of 
streets  for  private  purposes.  Id. 


2750 


STREET  RAILWAYS,  I. 


Surrender  of  franchise. 

49.  Franchises  of  street  railways  may  be 
surrendered  by  the  mutual  coiisent  of  the 
city  council  and  the  owners  of  the  franchises, 
unless  this  is  forbidden  by  law.  Wood  v. 
Seattle,  23  Wash.  1,  62  Pac.  135,  52:  369 
Sales,  leases',  and  traffic  contracts. 
Liability  of  Lessor  or  Road  for  Injuries,  see 

infra,  87. 

50.  A  company  incorporated  under  N.  J. 
act  April  16,  1897  (N.  J.  P.  L.  1897,  p.  229, 
chap.  127)  entitled  "An  Act  Concerning  the 
Sale  of  Property  and  Franchises  of  Any 
Corporation  Created  by  or  under  Any  Laws 
of  This  State,  except  Steam  Railroads,  Ca- 
nals. Turnpike,  or  Plank  Road  Companies," 
which  has  acquired  and  is  in  possession  and 
control  of  a  street  railroad,  its  appliances 
and  property,  whether  under  a  lease  of  or 
by  sale  from  the  original  or  other  company 
incorporated  to  construct  and  operate  such 
railway,  or  by  sale  under  a  decree  of  the 
court  of  chancery  upon  foreclosure  under 
such  statute, — succeeds  to  the  duty  imposed 
upon  the  original  company  by  its  acceptance 
of  its  franchise,  to  maintain  and  operate 
the  railway.  State  ex  rel.  Bridgeton  v. 
Bridgeton  &  M.  Traction  Co.  (N.  J.  Sup.) 
62  N.  J.  L.  592,  43  Atl.  715,  45:  837 

51.  An  ordinance  granting  a  franchise  to 
a  new  street  railway  company,  with  a  right 
to  buy  existing  lines,  provided  the  old  fran- 
chises are  surrendered,  and  allowing  the 
existing  street  railways  to  be  deemed  equi- 
valent to  new  construction,  is  not  an  ex- 
tension of  the  old  franchises  within  the 
meaning  of  a  provision  of  the  city  charter 
prohibiting  the  extension  of  such  fran- 
chises until  within  three  years  before  their 
expiration.  Wood  v.  Seattle,  23  Wash.  1.  62 
Pac.   135,  52:  369 

52.  The  provision  of  N.  Y.  Laws  1884, 
chap,  252,  §  15,  prohibiting  leases  by  street 
railroad  companies  of  parallel  roads,  does 
not  prohibit  traffic  contracts  between  roads 
which  are  parallel  for  a  certain  portion  of 
their  length,  for  the  partial  use  of  their  re- 
spective roads  beyond  the  line  of  parallelism, 
where  such  contracts  are  not  in  terms  or  in 
efi'ect  leases,  and  do  not  surrender  posses- 
sion or  control  of  the  road  by  its  original 
owner.  People  v.  O'Brien,  111  N.  Y.  1.  18 
N.  E.  692,  '  2:  255 

53.  A  company  having  power  to  own  and 
operate  a  street  railway  in  a  particular  city 
may  use  the  tracks,  cars,  and  other  property 
which  it  purcha-ses  from  another  company 
previously  chartered  ^vtth  like  power,  al- 
though the  latter  had  no  power  to  sell  and 
transfer  its  franchise.  Indianapolis  Cable 
Street  R.  Co.  v.  Citizen's  Street  R.  Co.  127 
Ind.  369,  24  N.  E.   1054,  8:  539 

54.  A  corporation  organized  for  the  pur- 
pose of  leasing  street  railroads  under  the 
provisions  of  a  general  incorporation  law 
which  makes  it  subject  to  such  regulations 
as  the  legislature  may  deem  advisable  is 
bound  by  a  statute  conferring  on  the  munici- 
pality power  to  r(>gulate  its  rates  of  fare, 
notwitlistiinding  contract  rights  of  tlie 
leased    roads    upon    that    subject.      Chicago 


Union  Traction  Co.  v.  Chicago,  199  III.  484. 
65N.  E.  451,  59:631 

55.  A  street  car  company,  by  leasing  its 
road  and  franchises,  impliedly  agrees  that 
the  lessee  shall  operate  them  in  accordance 
with  the  provisions  of  its  own  charter,  so 
far  as  the  provisions  of  the  two  charters  are 
in  conflict.  id, 

56.  To  entitle  a  company  operating  a  sys- 
tem of  street  railways  which  were  originally 
constructed  luider  charters,  granted  to  sepa- 
rate companies,  to  the  benefit  of  contracts 
between  the  municipality  and  such  compan- 
ies fixing  the  rates  of  fare  to  be  charged  by 
them,  it  must  show  the  assignment  of  such 
contracts  to  itself.  Id. 

57.  Authority  .to  a  street  car  company 
to  lease  its  franchises  and  property  does 
not  include  the  right  to  transfer  a  privilege 
to  fix  the  rates  of  fare  to  be  charged,  not 
exceeding  a  specified  rate.  Id. 

58.  A  transfer  of  the  franchise  of  a  street 
railway  company  is  authorized  by  Wis. 
Laws  1883,  chap.  221,  as  amended  by  ^Vis. 
Laws  1891,  chap.  127.  Wright  v.  Milwau- 
kee Electric  R.  &  L.  Co.  95  Wis.  29,  69 
N.  W.  791,  36:  47 

59.  Adoption  of  electric  motive  power 
upon  its  line  to  a  summer  resort  does  not 
give  a  street  railway  company  the  right  to 
cease  running  cars  to  the  depot  of  a  rival 
company  under  a  contract  permitting  it  to 
do  so  if  it  shall  use  "steam  as  a  motive 
power."  Prospect  Park  &  C.  I.  R.  Co.  v. 
Coney  Island  &  B.  R.  Co.  144  N.  Y.  152,  39 
N.   E.    17,  26:  610 

60.  Active  competition  between  a  street 
railway  company  after  it  has  adopted  elec- 
tricity as  a  motive  power,  and  another  com- 
pany which  has  a  steam  line,  will  not  re- 
lieve the  former  from  a  contract  to  nm  cars 
over  the  other's  track  to  its  depot,  although 
it  was  made  when  the  use  of  horse  cars  on 
its  own  line  made  such  competition  impossi- 
ble. Id. 
Use  of  track  of  other  company. 
Impairing  Obligation  of  Contract  as  to,  see 

Constitutional  Law,  1160. 
Crossing  of  Railroad  Track  as  a  Taking  of 

Property,    see    Eminent    Domain,    262, 

203. 
Street    Railway    Crossing    Railroad    Track, 

see^Railroads,  168,  199,  209. 

61.  If  the  construction  of  an  additional 
track  for  a  street  railway  company  would 
be  an  unnecessary  obstruction  to  and  inter- 
ference with  the  ordinary  use  of  the  street, 
and  the  track  privileges  of  an  existing  rail- 
road company  are  sufficient  for  the  business 
of  two  or  more  companies,  they  should  all 
be  obliged  to  use  them  in  common.  Block 
V.  Salt  Lake  Rapid  Transit  Co.  9  Utah,  31, 
33  Pac.  229,  24:  610 
Consolidation. 

Injunction  against,  see  Injunction,  224. 

62.  The  consolidation  of  street  railway 
lines,  authorized  by  ordinance  because  the 
public  interests  seem  to  demand  it,  is  not  in 
violation  of  Wash.  Const,  art.  12.  §  22.  pro- 
hibiting monopolies,  trusts,  and  combina- 
tions of  companies   for  the   purpose  of  fix- 


STREET  RAILWAYS,  H. 


2751 


ing  prices,  limiting  production,  or  regulat- 
ing transportation  of  any  product  or  com- 
modity. Wood  V.  Seattle,  23  Wash.  1,  62 
Pac.  135,  52:  369 

63.  A  consolidation  of  street  railway  com- 
panies is  not  in  violation  of  Ga.  Const,  art. 
4,  §  2,  II  4  (Civ.  Code,  §  5800),  which  pro- 
hibits the  purchase  by  one  corporation  of 
shares  or  stock  in  another,  or  the  making  of 
contracts  between  them,  when  the  effect  will 
be  to  create  a  monopoly  or  lessen  competi- 
tion, if  the  consolidated  street  railway  will 
furnish  greater  and  less  expensive  facilities 
and  conveniences  of  transportation,  and  the 
competition  between  the  old  companies  was 
at  certain  points  only,  and  unimportant  and 
insignificant  as  compared  with  the  general 
interests  of  the  public.  Trust'-Company  of 
Georgia  v.  State,  109  Ga.  736,  35  S.  E.  323, 

48:520 

64.  Although  the  word  "railroads,"  when 
used  in  a  statute,  will  generally  be  construed 
to  embrace  street  passenger-railways,  yet 
Pa.  Const,  art.  17,  §  4,  which  prohibits  the 
consolidation  of  competing  railroad  and 
canal  companies,  when  construed  in  the  light 
of  the  remaining  sections  of  that  article,  as 
well  as  that  of  its  manifest  purpose,  does 
not  include  such  railways.  Montgomery  v. 
Philadelphia  City  Pass.'  R.  Go.  136  Pa.  96, 
20  Atl.  399,  9 :  369 

65.  The  fact  that  two  street  passenger- 
railways  run  through  parallel  streets  in  the 
same  city  does  not  bring  them  within  the 
provisions  of  Pa.  Const,  art.  17,  §  4,  which 
prohibits  the  consolidation  of  parallel  or 
competing  railroad  or  canal  companies,  since 
such  railways  are  not  competing  in  the  sense 
in  which  that  word  is  used  in  the  article. 

Id. 


II.  Motive  Power. 

As  to  Uses  and  Dangers  of  Electricity,  see 
Electricity. 

Judicial  Notice  of  Dangerous  Nature  of 
Electricity,  see  Evidence,  111. 

Enjoining  Use  of  Electricity  as,  see  Injunc- 
tion, 17,  31. 

Electric  Railway  as  Additional  Servitude, 
see  Eminent   Domain.  440-453. 

Presumption  as  to  Condition  of  Cars  Stored 
in  Street,  see  Evidence.  513. 

See  also  supra,  7,  59,  60;  infra,  93;  Rail- 
roads, 51. 

For  Editorial  Notes,  see  infra,  IV.  §  4. 

66.  A  statute  conferring  on  a  street  rail- 
way company  the  right  to  adopt  a  new  mo- 
tive power  in  place  of  animal  power  does 
not  violate  a  constitutional  provision  that 
no  law  shall  authorize  "the  construction  or 
operation  of  a  street  railroad"  without  the 
consent  of  the  owners  of  one  half  in  value  of 
the  adjacent  property.  Re  Third  Ave.  R. 
Co.'s  Petition,  121  N.'  Y.  536,  24  N.  E.  951. 

9:  124 

67.  A  municipality  having  control  over  its 
streets  may  prescribe  the  motive  power  to 
be  used  in  propelling  street  cars  thereon ; 
and  when  it  prescribes  one  kind  of  power  no 


other  can  be  used.  Indianapolis  Cable 
Street  R.  Co.  v.  Citizen's  Street  R.  Co.  127 
Ind.  369,  24  N.  E.  1054,  8:  539 

68.  A  street  railway  company  having  au- 
thority to  use  a  cable  for  motive  power 
acquires  no  right  to  the  exclusive  use  of  a 
street  by  entering  thereon  and  laying  tracks 
upon  which  it  intends  to  use  a  different 
motive  power.  Id. 

69.  A  grant  of  permission  to  use  a  certain 
motive  power  upon  street  railway  tracks 
wrongfully  constructed  with  the  intention 
of  using  such  power,  when  another  was  pre- 
scribed by  the  company's  charter,  will  not 
relate  back  to  the  time  of  the  construction 
of  the  tracks,  so  as  to  cut  off  intervening 
rights.  Id. 

70.  A  provision  in  the  charter  of  a  street 
railway  company  requiring  publication  of 
notice  to  abutters  upon  streets  in  which  it 
proposes  to  lay  its  tracks,  a  certain  time  be- 
fore their  location,  does  not  require  the 
insertion  in  the  notice  of  a  designation  of 
the  motive  power  intended  to  be  used ;  espe- 
cially where  another  section  of  the  charter 
requires  the  use  of  such  motive  power  as 
the  citv  council  shall  direct.  Taggart  v. 
Newport  Street  R.  Co.  16  R.  I.  668,  19  Atl. 
326,  7:205 

71.  A  location  of  the  tracks  of  a  street 
railway  company,  under  authority  of  a  city 
ordinance  permitting  the  use  of  horse  power 
only,  is  not  affected  by  the  amendment  of 
the  ordinance  so  as  to  permit  the  use  of 
electricity,  and  the  acceptance  by  the  com- 
pany of  such  amendment.  Id. 

72.  A  charter  permitting  a  street  railway 
company  to  use  horse  or  other  power  does 
not  mean  other  animal  power,  but  will  per- 
mit the  use  of  electricity  as  a  motive  power. 

Id. 

73.  Electricity  may  be  used  as  the  motive 
power  of  a  street  railway  under  a  statute 
authorizing  the  use  of  "horse,  animal,  or 
any  mechanical  or  other  power  ...  ex- 
cept the  force  of  steam,"  although  at  the 
time  when  the  act  was  passed  such  railways 
were  run  exclusively  by  animal  power,  and 
the  method  of  operating  them  by  electricity 
had  not  been  invented.  Hudson  River 
Teleph.  Co.  v.  Watervliet  Tump.  &  R.  Co, 
135  N.  Y.  393,  32  N.  E.  148,  17 :  674 

74.  The  choice  of  horses  as  the  motive 
power  of  a  street  railway  is  not  irrevocable 
under  a  statute  authorizing  the  power  of 
"horses,  animals,  or  any  mechanical  or  other 
power  .  .  .  except  the  force  of  steam;" 
and  electricity  may  be  subsequently  substi- 
tuted if  the  necessary  permission  is  ob- 
tained from  the  city  authorities.  Id. 

75.  The  statutory  right  of  a  street  rail- 
way company  to  change  its  motive  power, 
although  not  yet  exercised,  is  prese/ved  by 
the  terms  of  a  subsequent  statute  which 
declares  that  it  shall  not  interfere  with,  re- 
peal, or  invalidate  any  rights  therefore  ac- 
quired. Id. 

76.  Where  authority  is  given  to  a  street 
railway  company  by  one  section  of  its  char- 
ter to  use  electricity  as  a  motive  power,  and 
such  authority  is  broad  enough  to  permit 
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its  use  by  means  of  any  system  of  applica- 
tion which  is  approved  as  suitable,  and  the 
only  successful  way  of  using  such  power  is 
to  place  poles  upon  the  sidewalks,  the  plac- 
ing of  poles  there  will  not  be  held  to  be 
prohibited  by  a  subsequent  section  of  the 
charter  providing  that  the  company  shall 
not  incumber  any  portion  of  the  streets 
not  occupied  by  its  tracks ;  especially  where 
such  provision  is  copied  from  the  charters 
of  companies  authorized  to  use  horse  pow'er 
only.  Taggart  v.  Newport  Street  R.  Co.  16 
R.  I.  668,  19  Atl.  326,  7:205 

77.  A  street  railway  company  has  the 
right  to  use  the  trolley  system  without  the 
.sanction  of  the  mayor  and  city  council, 
where  its  charter  authorizes  it  to  use  "any 
motive  power  and  means  of  traction  which 
the  mayor  and  city  council  may  sanction  or 
which  shall  be  authorized  to  be  made  use  of 
in  the  city  ...  by  another  corporation 
exercising  street  railway  franchises  there- 
on." and  the  legislature  has  subsequently 
given  express  authority  to  other  companies 
to  use  the  trolley  system  in  that  city. 
Hooper  v.  Baltimore  City  Pass.  R.  Co.  85 
Md.  509,  37  Atl.  359,  38 :  509 

78.  An  ordinance  granting  the  right  to 
use  electric  motors  instead  of  horses  for 
street  cars,  without  attempting  to  legalize 
the  size  or  weight  of  the  cars  to  be  used  or 
the  speed  at  which  they  shall  run.  is  not 
invalid  on  the  ground  that  abutting  owners 
may  be  injured  by  the  vibrations  caused  by 
the  rapid  running  of  heavy  cars,  since  the 
privileges  granted  are  capable  of  being  used 
without  excessive  or  unusual  injury  to  abut- 
ting lands.  State  ex  rel.  Roebling  v.  Tren- 
ton Pass.  R.  Co.  (N.  J.  Err.  &  App.)  58 
N.  J.  L.  666,  34  Atl.  1090,  33:  129 

70.  The  propulsion  of  street  cars  by  cable 
power,  under  a  charter  which  gives  the  right 
to  eperate  them  only  bv  aniuial  power,  will 
not  render  the  company  liable,  irrespective 
of  its  negligence,  for  a  collision  with  electric 
street  railwaj'  cars  owned  by  another  com- 
pany, since  any  abuse  of  the  franchise  of 
the  former  company  is  a  matter  which  con- 
cerns the  public  onlv.  Chicago  General  R. 
Co.  V.  Chicago  City  "R.  Co.  186  111.  219,  57 
N.  E.  822,  50 :  734 

III.  Operation. 

a.  In  General. 

Traffic  Contracts,  see  supra,  50-60. 

As  to  Use  of  Track  of  Other  Company,  see 

supra.  61 . 
Fine  for  Running  in  Violation  of  Law,  see 

Criminal  Law,  220. 
Right    to   Compensation   for   Consequential 

Injuries    from,     see     Eminent   Domain, 

372,  373. 
Liability  for  Injury  by  Defective  Condition 

of  Street,  see  Highways,  IV.  b,  6. 
I'se  of  Toll  Bridge,  see  Bridges.  34-36. 
For  Editorial  Notes,  see  infra,  IV.  §  4. 

Obligation  to  operate. 

Revocation  or  Forfeiture  of  Franchise,  see 
supra,   40-48. 


Failure  to  Run  Cars  as  Ground  for  Re- 
scinding Contract,  see  Contracts,  813. 

Construction  of  Contract  for  Running  of 
Cars,  see  Contracts,  323. 

Specific  Enforcement  of  Contract  to  Run 
Cars,  see  Specific  Performance,  62. 

Estoppel  to  Deny  Dutv  as  to.  see  Estoppel. 
280.  * 

Mandamus  to  Compel  Operation,  see  Man- 
damus,  111-114,   153,   166,   167. 

See  also  supra,  59,  60. 

For  Editorial   Notes,   see  infra,  IV.   §  4. 

80.  An  obligation  to  maintain  a  street 
railway  is  not  imposed  by  the  grant  of  a 
mere  privilege  to  construct  and  maintain  it. 
San  Antonio  Street  R.  Co.  v.  State  ex  reL 
Elmendorf,  90  Tex.   520,  39  S.  W.  926, 

35:  662 

81.  A  street  railroad  company  cannot 
avoid  its  duty  to  operate  a  portion  of  its 
road  because  it  has  rightfully  or  wrongfully 
been  excluded  from  a  county  bridge  sep- 
arating such  portion  from  the  rest  of  the 
road  until  it  will  comply  with  certain  con- 
ditions, where  it  is  practicable  to  operate 
both  portions  of  the  road  without  crossing 
the  bridge.  State  ex  rel.  Bridgeton  v. 
Bridgeton  &  M.  Traction  Co.  (N.  J.  Sup.) 
62  N.  J.  L.  592,  43  Atl.  715,  45:  837 

82.  A  street  railway  company  which  has 
accepted  a  franchise  from  a  city,  and  has 
laid  its  road  in  the  streets  in  accordance 
therewith,  cannot  arbitrarily  discontinue 
the  operation  of  any  part  of' such  road,  to 
the  detriment  of  the  city  and  its  inhabit- 
ants, as  an  implied  condition  attaches  to 
the  grant  that  it  be  held  for  the  public 
benefit.  Id. 

83.  A  street  railway  company  which  has 
received  from  the  state,  and  entered  upon 
the  enjoyment  of,  a  franchise  for  its  busi- 
ness, cannot  cease  to  operate  the  line  with- 
out the  consent  of  the  granting  power. 
State  ex  rel.  Grinsfelder  v.  Spokane  Street 
R.  Co.   19  Wash.  518,  53  Pac.  719,     41:  515 

84.  The  absence  of  any  grant  or  privilege 
or  franchise  to  operate  a  street  railway  will 
not  relieve  a  company  which  has  occupied 
the  streets  for  such  purpose  for  several 
years,  without  objection,  from  the  duty  to 
continue  the  service.  Id. 
Use  of  salt  on  track. 

85.  Evidence  that  the  use  of  salt  is  neces- 
sary to  make  it  possible  to  run  street  cars 
at  a  low  place  in  which  the.  water  gathers 
during  the  day  and  freezes  at  night  is  not 
sufficient  to  show  that  an  ordinance  pro- 
hibiting the  use  of  salt  is  unreasonable, 
where  it  does  not  appear  that  at  reasona- 
ble expense  the  water  cannot  be  diverted 
from  the  tracks.  State,  Consolidated  Trac- 
tion Co.,  Prosecutor  v.  Elizabeth  (N.  J. 
Sup.)  58  N.  J.  L.  619,  34  Atl.  146,      32:  170 

86.  An  ordinance  prohibiting  the  use  of 
salt  on  a  street  railway  track  except  on 
curves  at  street  corners  is  not  invalid  as  an 
impairment  of  the  franchise  of  a  street 
railway  company  or  a  restriction  of  the 
operation  of  its  road,  merely  because  it  will 
occasion    inconvenience    or    involve    expense 
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^r  prevent  the  company  from  operating  its 
road  so  successfully.  Id. 

Xiability  of  lessor  of  road  for  injuries. 
Lessor's  Liability   for   Death  of   Passenger, 
see  Carriers,  264. 

87.  A  horse  railway  company  is  liable  for 
injuries  to  persons  caused  by  the  wrongful 
or  negligent  operation  of  the  cars  upon  the 
road,  whether  operated  by  itself  or  by  an- 

•  other  corporation  to  which  it  has  leased  it. 
Muntz  V.  Algiers  &  G.  R.  Co.  Ill  La.  423, 
-35  So.  624,  64:  222 

b.  Duty  and  Care  of  Railway  Company. 

Injury  to  Passenger  after  Leaving  Car,  see 

Carriers,  506-509. 
Negligence     in     Maintaining    Platform     in 
Street    for    Passengers,    see     Carriers, 
560-562. 

•Custom  to  Store  Cars  in  Street,  see  Master 
and  Servant,  75;  Notice,  59. 
•   -Evidence   of   Custom   as   to   Running   Cars, 
see  Evidence,  1732. 

"Negligence  in  Leaving  Cars  in  Street,  see 
Negligence,  211. 

"Presumption  of  Officer's  Knowledge  of  Mode 
of   Managing  Cars,   see   Evidence,   314. 

.Admissibility  of  Servant's  Declarations  as  to 
Injury,  see  Evidence,  1612. 

Evidence    as    to    Negligence    Generally,    see 
Evidence,  1892. 

IProof  of  Company's  Liability,  see  Evidence, 
2259. 

Injury  to  Employee,  see  Master  and  Serv- 
ant. 

-Assvunption  of  Risk  by  Conductor,  see  Mas- 
ter and  Servant,  310. 

Liability  for  Injury  to  Fellow  Servant,  see 
Master  and  Servant,  480-483. 

liiability  for  Servant's  Torts  or  Negligence, 
see  Master  and  Servant,  660. 

Xiability  for  Negligence  of  Independent  Con- 
tractor, see  Master  and  Servant,  699. 

Municipal  Regulation  as  to,  see  Municipal 
Corporations,  II.  c,  3,  b,  (3). 

Proximate  Cause  of  Injury,  see  Proximate 
'       Cause,  91,  93. 

•Question    for   Jury   as   to,    see    Trial,    197, 
367-378. 

Instruction  as  to,  see  Trial,  827,  828. 

rSee  also  supra,  87. 

For  Editorial  Notes,  see  infra,  IV.  §§  4-0. 

88.  An  ordinance  requiring  any  person 
'"riding  or  driving"  on  a  street  "to  check 
Tip,  or  even  halt,  if  necessary,"  on  approach- 
ing a  crossing,  so  as  not  to  obstruct,  hin- 
der, or  endanger  pedestrians,  does  not  apply 
to  a  street  car  operated  by  electricitv.     Cit- 

l         izens'  R.  Co.  v.  Ford,  93  Tex.  110,  53  S.  W. 
.'675,  40 :  457 

89.  The  degree  of  care  to  be  used  in  op- 
erating an  electric  car  in  a  public  street  is 
proportionate  to  the  increased  danger  aris- 
ing from  the  use  of  electricitv.  Thompson 
v.  Salt  Lake  Rapid  Transit  Co.  16  Utah, 
281,  52  Pac.  92,  40:  172 

90.  A  person  in  the  highwav.  within  20 
feet  of  a  street  crossing,  is  within  the  pro- 
tection of  the  rule  requiring  those  in  charge 

•of  electric  cars  to   exercise  more  exacting 
L.R.A.  Dig.— 173. 


attention  to  avoid  injury  to  travelers  when 
approaching  street  crossings  where  vehicles 
and  pedestrians  may  always  be  expected  in 
front  of  them.  Chicago  City  R.  Co.  v. 
Tuohy,  196  111.  410,  63  N.  E.  997,        58:  270 

91.  Negligence  on  the  part  of  a  cable  car 
company  is  shown  by  the  fact  that  the 
gripman  on  a  moving  car  did  not,  because 
engaged  in  conversation,  see  a  person  on  the 
track  in  front  of  the  car  until  his  attention 
was  called  by  a  passenger,  when  it  was  too 
late  to  avoid  a  collision.  Smith  v.  Union 
Trunk  Line,  18  Wash.  351,  51  Pac.  400, 

45:  169 

92.  Failure  to  observe  the  degree  of  care 
in  running  a  street  car  which  is  required 
by  a  valid  ordinance  imposing  a  penalty 
therefor  renders  the  street  car  company  lia- 
ble to  a  person  who  is  injured  in  conse- 
quence, although  sVich  degree  of  care  may 
be  higher  than  that  which  would  otherwise 
be  required  by  law.  Fath  v.  Tower  Grove 
&  L.  R.  Co.  105  Mo.  537,  16  S.  W.  913, 

13:  74 

93.  The  introduction  of  new  forms  of 
vehicles  and  of  new  motive  power  in  street 
railways  has  not  impaired  the  right  of  foot 
passengers  to  safe  passage  at  street  cross- 
ings ;  but  the  speed  of  cars  must  be  so  regu- 
lated and  such  warning  given  of  their  ap- 
proach, at  whatever  cost  of  pains  and  trou- 
ble, that  the  footman  using  ordinary  care 
may,  in  the  absence  of  unavoidable  accident, 
cross  in  safety.  Cincinnati  Street  R.  Co. 
V.  Snell,  54  Ohio  St.  197,  43  N.  E.  207, 

32:  276 

94.  The  unreasonable  overloading  of  a 
street  car  and  its  unlawful  speed,  which 
make  it  impossible  to  stop  the  car  as  soon 
as  may  be  necessary  to  avert  a  collision, 
are  gross  negligence  which  renders  the  street 
railway  company  liable  for  a  resulting  acci- 
dent. Richmond  R.  &  E.  Co.  v.  Garthri<^ht 
92  Va.  627,  24  S.  E.  267,  32:220 

95.  Obstructing  street  by  a  street  car  in 
violation  of  a  penal  ordinance  is  sufficient 
proof  of  negligence  on  the  part  of  the  street 
railway  company  to  make  it  liable  for  dam- 
ages to  one  carriage  by  the  pole  of  another 
in  a  funeral  procession  which  is  suddenly 
stopped  by  the  stopping  of  the  car  at  a 
crossing.  Mueller  v.  Milwaukee  Street  R. 
Co.  86  Wis.  340,  56  N.  W.  914,  21:  721 

96.  One  in  charge  of  an  electric  street 
car  approaching  a  public  crossing  must 
anticipate  tnat  any  person  approaching  the 
junction  from  either  side  may  turn  his  team 
into  the  cross  street,  and  must  exercise  all 
due  care  to  have  his  car  under  such  control 
as  to  be  able  to  stop  it  at  the  crossing,  if 
necessary,  to  avoid  an  accident.  Marden 
V,  Portsmouth,  K.  &  Y.  Street  R.  Co.  100 
Me.  41,  60  Atl.  530,  69:  300 

97.  Failure  to  anticipate  the  presence  of 
a  man  on  his  hands  and  knees  on  the  track 
in  front  of  an  electric  car  on  a  dark  night, 
and  to  nm  the  car  so  as  to  provide  for  that 
contingency,  is  not  negligence  on  the  part 
of  the  motorman.  Vizacchero  v.  Rhode 
Island  Co.  26  R.  I.  392,  59  Atl.  105, 

69:  188 

98.  The  right  which  an  electric  car  has  in 
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a  highway  is  not  in  its  nature  higher  than 
the  right  of  other  travelers,  but  is  a  com- 
mon right  with  the  others  in  the  exercise 
of  wliich  the  electric  car  and  the  other 
travelers  shall  so  conduct  as  not  to  interfere 
unreasonably  with  the  just  rights  of  each. 
Laufer  v.  Bridgeport  Traction  Co.  68  Conn. 
475,  37  Atl.  379,  37:533 

Cars  passing  at  street  crossing. 
Question    for    Jury   as   to,    see    Trial,    367, 
368,  377. 

99.  A  street  railway  company  running  a 
car  past  another  which  is  standing  still  re- 
ceiving or  discharging  passengers  at  the  in- 
tersection of  streets  must  not  unnecessarily 
expose  pedestrians  to  the  danger  of  collision. 
Consolidated  Traction  Co.  v.  Scott  (N.  J. 
Err.  &  App.)   58  N.  J.  L.  682,  34  Atl.  1094, 

33:  122 

100.  Running  street  cars  at  rapid  speed 
without  signal  or  warning,  over  a  sidewalk 
crossing  where  a  car  bound  in  the  opposite 
direction  is  discharging  passengers,  and 
where  the  view  of  the  approaching  car  is 
obstructed  by  the  car  from  which  the  pas- 
sengers are  alighting,  is  evidence  of  negli- 
gence to  be  submitted  to  the  jury,  although 
the  rate  of  speed  does  not  exceed  that  al- 
lowed, by  ordinance.  Chicago  Citv  R.  Co. 
V.  Robinson,   127   111.  9,   18  N.  £.^772, 

4:  126 
.  101.  A  cable  car  company  is  guilty  of 
gross  negligence  in  running  two  cars  past 
each  other  at  a  largely  used  street  crossing 
in  a  populous  city,  without  giving  some 
signal  or  warning  as  they  approach.  Smith 
V.  Union  Trunk  Line,  18  Wash.  351,  51 
Pac.  400,  45:  169 

Collision  with  railroad  train  or  car. 
Negligence   toward   Passengers   in    Crossing 

Railroad     Track,     see     Carriers,    213a, 

213b,  279,  279a. 
Permitting  Street  Car  to  Get  on  Railroad 

Track,  see  Railroads,  199. 
See  also  supra,  70. 

102.  The  same  character  or  degree  of 
care  to  avoid  collision  must  be  exercised  by 
those  operating  an  electric  car  along  a  pub- 
lic highway,  in  crossing  a  steam  railroad, 
that  is  required  from  persons  driving  across 
it  with  ordinary  vehicles,  and  they  must 
look  and  listen  for  an  approaching  train. 
New  York  &  G.  L.  R.  Co.  v.  New  Jersey 
Electric  R.  Co.  (X.  J.  Sup.)  60  N.  J.  L.  52. 
37  Atl.  627,  38:  516 
Rate  of  speed. 

Evidence  as  to.  see  Evidence,  1995. 
Municipal  Regulations  as  to,  see  Municipal 

Corporations,  184,  185. 
Presumption    as    to    Negligence    from,    see 

Evidence.  512. 
Question  for  Jury  as  to,  see  Trial,  368,  372, 

377. 
See  also  supra.  88,  93,  94;  infra,  127.  128. 
For  Editorial  Notes,  see  infra.  IV.  S  5. 

103.  Street  cars  propelled  by  electricity, 
and  running  along  land  burdened  only  with 
the  easement  of  a  public  highway,  cannot 
be  run  at  a  rate  of  speed  incompatible  with 
the  lawful  and  customarj'  use  of  the  high- 
way by  others  with  reasonable  safety.    New- 


ark  Pass.   R.   Co.   V.   Bloch    (N.   J.   Err.   &. 
App.)    55  N.  J.   L.  605,  27   Atl.   1067, 

22:  374 

104.  The  right  to  consider  the  rate  of 
speed  of  electric  cars  reckless,  although  less 
than  15  miles  per  hour,  is  not  restricted  by 
Conn.  Pub.  Acts  1893,  chap.  169,  §  13,. 
which  confers  power  on  local  authorities  to 
regulate  the  speed  of  such  cars,  with  the  re- 
striction that  a  greater  rate  than  15  miles- 
per  hour  shall  not  be  allowed.  Laufer  v. 
Bridgeport  Traction  Co.  68  Conn.  475,  37 
Atl.  379,  37  :  533 

105.  Running  an  electric  car  at  an  un- 
usually rapid  rate  over  a  much-frequented 
cro.ssing,  when  the  usual  rate  of  travel  on. 
the  line  is  from  12  to  14  miles  per  hour,  con- 
stitutes negligence  whidi  is  little  less  than' 
wanton  and  reckless  disregard  of  human 
life.  Evansville  Street  R.  Co.  v.  Gentry, 
147  Ind.  408,  44  N.  E.  311,  37:  378 

106.  The  provision  of  N.  H.  Gen.  Laws, 
chap.  269,  §  14,  that  "no  person  shall  ride 
through  any  street"  in  the  compact  part  of 
any  town  at  a  swifter  pace  than  at  the 
rate  of  5  miles  an  hour,  applies  to  a  street 
railway  company  whose  charter  provides, 
that  the  road  may  be  operated  by  such 
power  as  may  be  authorized  by  the  mayor 
and  aldermen,  who  shall  have  power  to 
make  such  regulations  as  to  the  rate  of 
speed  as  the  public  safety  and  convenience 
require,  where  no  regulations  have  been> 
made  by  them  in  regard  to  speed.  Bly  v. 
Nashua  Street  R.  Co.  67  N.  H.  474,  32 
Atl.  764,  30:  .303. 

107.  Street  cars  propelled  by  electricity 
cannot  be  lawfully  run  at  a  rate  of  speed 
which  is  incompatible  with  the  lawful  and 
customary  use  of  the  highway  bv  others. 
Chicago  City  R.  Co.  v.  Tuohy,' 196  III.  410, 
63  N.  E.  097,  58:  270 

108.  A  rate  of  speed  of  an  electric  car  in 
a  city  street,  which  prevents  the  motorman 
from  keeping  control  of  it  so  as  to  stop  it- 
within  a  reasonable  distance  upon  an  ap- 
pearance of  danger  to  others,  is  unreasona- 
ble and  dangerous.  Id.. 

109.  A  rule  of  a  street  car  company  re- 
quiring cars  to  pass  engine  houses  at  not 
more  than  4  miles  an  hour  is  not  limited  to 
the  time  the  car  is  actually  in  front  of 
such  houses,  but  includes  the  approach 
thereto.  McKernan  v.  Detroit  Citizens' 
Street  R.  Co.  138  Mich.  519,  101  N.  W. 
812,  68:. 347 

110.  A  rule  of  a  street  car  company  that 
cars  ^hall  pass  engine  houses  at  not  to  ex- 
ceed 4  miles  per  hour  does  not  add  to  its 
obligations  to  the  public,  so  as  to  change 
its  liability  in*  case  of  injury  to  a  fireman 
because  of  collision  of  a  car  with  apparatus 
starting  for  a  fire.  Id. 

111.  Running  grip  cars  at  a  rate  of  speed 
prohibited  by  ordinance  is  negligence  per  se. 
Weber  v.  Kansas  Citv  Cable  R.  Co.  100 
Mo.  194.  12  S.  W.  804"  7:  819 

112.  The  speed  of  an  electric  car  running 
along  a  sparsely  settled  country  road  in  the 
space  between  intersecting  crossroads  in  the 
dark   is  to  be  governed,  not  by  the  ability 
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of  the  motorman  to  stop  his  car  after  dis- 
covering an  object  on  the  track  by  the  aid 
of  his  lieadlight,  but  by  the  ability  of  per- 
sons on  the  track  conveniently  to  leave  it 
after  seeing  tlie  light  and  hearing  or  un- 
derstanding the  signals  given  by  the  ap- 
proaching car.  Vizacchero  v.  Rhode  Island 
Co.   20  R.   I.   .392,   59   Atl.   105,  69:  188 

Signals  and  lookouts. 
Municipal  Regulation  as  to,  see  Municipal 

Corporations,  181. 
Question  for  Jury  as  to,  see  Trial,  373,  377. 
See  also  supra.  93,  100;  infra,  121-1.30,  164. 
For  Editorial  Notes,  see  infra  IV.  §§  5,  6. 

113.  It  is  not  negligence  per  se  for  an 
electric  car  not  to  have  a  headlight  after 
nightfall,  where  colored  signal  'lights  in 
front  and  rear,  required  by  a  city  ordinance, 
are  carried.  McGee  v.  Consolidated  Street 
R.  Co.  102  .Mich.  107,  60  N.  W.  293,  26:  300 

114.  It  is  the  duty  of  those  in  charge  of  a 
grip  cable  car  running  on  the  streets  of  a 
populous  city  to  be  on  the  lookout,  and  to 
take  all  reasonable  measures  to  avoid  in- 
juries to  persons  who  may  be  on  the  streets; 
and  this  duty  is  not  discharged  as  a  matter 
of  law  by  ringing  the  bell  and  seeing  that 
the  track  before  the  car  is  clear,  without 
looking  to  the  right  or  left.  Winter  v. 
Kansas  Citv  Cable  R.  Co.  99  Mo.  509,  12 
S.  W.  652,'  6:  536 
Equipment  of  cars. 

Proof  of  Condition  of  Fender,  see  Evidence, 

2258. 
Requirement  of  Air  Brakes,  see  Municipal 

Corporations,  187-189. 
Proximate  Cause  of  Injury,  see  Proximate 

Cause,  90. 

115.  The  use  of  an  electric  car  with  brakes 
so  defective  that  they  do  not  work  well,  and 
with  a  motor  so  defective  that  the  motor- 
man  receives  a  shock  which  delays  him 
wliile  trying  to  stop  the  car  to  avoid  an  acci- 
dent, constitutes  negligence.  Thompson  v. 
Salt  Lake  Rapid  Transit  Co.  16  Utah,  281, 
52  Pac.  92,  40:  172 

116.  An  ordinance  requiring  all  passen- 
ger cars  operated  by  electric  power  in  the 
streets  of  a  city  to  have  proper  and  suita- 
ble fenders  to  prevent  accidents,  and  making 
it  imlawful  to  operate  such  cars  in  the 
streets  without  such  fenders,  is  authorized 
by  a  provision  in  the  charter  empowering 
the  city  council  to  make  ordinances  to  reg- 
ulate the  public  streets  to  prevent  immod- 
erate riding  or  driving,  provide  the  manner 
in  which  corporations  or  persons  shall  ex- 
ercise any  privilege  granted  to  them  in  the 
use  of  the  streets,  regulate  the  running  of 
locomotives  and  railroad  cars  therein,  and 
protect  persons  and  property.  State.  Cape 
May,  D.  B.  &  S.  P.  R.  Co.  Prosecutor,  v. 
Cape  May,  (N.  J.  Sup.)  59  N.  J.  L.  396.  36 
Atl.  696,  36:  6,53 

117.  A  street  railway  company  is  negli- 
gent in  operating  an  electric  car  with  a 
defective  controller  handle,  so  that  the  car 
cannot  be  stopped  with  the  same  facility  as 
if  the  appliance  was  sound,  i.oberts  v.  Spo- 
kane Street  R.  Co.  23  Wash.  325,  63  Pac. 
506,  54:  184 


118.  The  duty  of  a  street  car  company  in 
the  exercise  of  ordinary  care  in  respect  to 
the  management  of  a  car  approaching  a 
person  crossing  its  tracks,  cannot  be  meas- 
ured by  the  condition  of  the  equipment  and 
apparatus  of  the  car  at  the  time,  without 
considering  the  effect  of  the  fact  that  the 
appliances  for  stopping  the  car  were  de- 
fective. Id. 
Inexperienced  motorman, 

119.  A  street  car  company  employing  an 
inexperienced  motorman,  only  eighteen  years 
old,  to  operate  a  car,  is  liable  for  the  death 
of  a  person  caused  by  the  motorman's  short- 
comings, and  doubt  as  to  whether  the  acci- 
dent might  not  have  been  avoided  had  the 
car  been  in  the  hands  of  a  more  experienced 
and  competent  motorman  will  be  construed 
against  the  company.  Cri-sman  v.  Shreve- 
port  Belt  R.  Co.  110  La.  640,  34  So.  718, 

62 :  747 

120.  It  is  negligence  on  the  part  of  an 
electric  railway  company  whose  line  tra- 
verses a  city,  to  have  one  of  its  cars  in  the 
charge  of  a  young  man  only  eighteen  years 
old,  whose  experience  in  the  handling  of  an 
electric  car  dates  only  twenty  days  back. 

Id. 
Duty  on  seeing  person  on  or  near  track. 
See  also  supra,   90. 

121.  A  general  city  ordinance  requiring 
motormen  and  conductors  of  street  cars  to 
keep  a  vigilant  watch  for  all  persons  on 
foot,  either  upon  the  tracks  or  moving  to- 
wards them,  and  upon  the  first  appearance 
of  danger  to  stop  the  car  within  the  short- 
est time  and  space  possible,  does  not  affect 
the  civil  liability  of  a  street  railway  com- 
pany to  persons  injured  by  a  street  car, 
where  such  ordinance  was  not  made  a  part 
of  the  ordinance  granting  the  street  railway 
franchise,  and  the  company  has  never  con- 
sented to  be  bound  thereby,  since  a  city 
cannot  by  ordinance  create  a  right  of  action 
between  third  persons,  or  enlarge  the  com- 
mon-law or  statutory  liability  of  citizens. 
Holwerson  v.  St.  Louis  &  S.  K.  Co.  157  Mo. 
216,  57   S.  W.  770,  50:  850 

122.  The  one  in  charge  of  an  electric  car 
cannot  be  said  to  have  run  down  one  at- 
tempting to  drive  across  the  tracks  diag- 
onally in  front  of  the  car,  so  as  to  render 
the  car  company  liable  for  the  injury  on  the 
ground  of  wilfulness,  where  both  he  and 
the  driver  assumed  that  the  vehicle  would 
clear  the  track  in  time,  which  it  failed  to 
do,  apparently,  only  because  of  its  diagonal 
course,  so  that  no  eflfort  was  made  to  stop 
the  car  before  the  collision.  Rider  v.  Syra- 
cuse Rapid  Tran.sit  R.  Co.  171  N.  Y.  139, 
63  N.  E.  836,  58:  125 

123.  It  is  not  necessarily  negligent  for  a 
cable  car  to  follow  after  a  buggy  which  is 
seen  upon  the  track,  when  running  slowly 
enough  so  that  it  can  be  stopped  in  time  to 
avoid  a  collision.  Hicks  v.  Citizens'  R. 
Co.  124  Mo.  115,  27  S.  W.  542,         25:  508 

124.  The  motorman  of  an  electric  car, 
seeing  a  bicycle  rider  going  on  the  track  in 
front  of  him,  may  assume,  up  to  the  last 
moment,  that  the  rider  will  get  out  of  the 
way  by  increasing  his  speed  or  turning  aside 
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in  time  to  avoid  the  danger.  Everett  v. 
Los  Angeles  Consol.  E.  R.  Co.  115  Cal,  105, 
43  Pac.  207,  34 :  350 

125.  A  motorman  in  charge  of  a  street 
car,  upon  seeing  a  wagon  approaching  the 
track,  has  the  right  to  presume  that  the 
driver  will  use  his  senses  to  avoid  driving 
onto  the  track  in  front  of  the  car.  Marko- 
witz  v.  Metropolitan  Street  R.  Co.  186  Mo. 
350,  85  S.  W.  351,  69:  389 

126.  It  is  the  duty  of  a  motorman  who 
sees  a  person  on  horseback  riding  through  a 
crowded  street  somewhat  ahead  of  the  car 
close  enough  to  the  track  to  challenge  at- 
tention, while  the  car  is  gaining  upon  him, 
to  prepare  for  emergencies  by  turning  off 
his  current  and  winding  the  slack  out  of  his 
brake,  and  failure  to  do  the  latter  is  negli- 
gence. Crisman  v.  Shreveport  Belt  R.  Co. 
110  La.  640,  34  So.  718,  62:  747 

127.  A  motorman  is  not  negligent  on  fail- 
ing to  check  the  speed  of  his  car  until  the 
actual  emergency  arises,  where  he  sees  a 
person  on  horseback  riding  somewhat  ahead 
of  the  car,  through  a  crowded  street,  close 
enough  to  the  track  for  his  proximity  to 
challenge  attention,  though  not  so  close  as 
to  be  within  the  line  of  danger,  where  the 
car  is  gaining  upon  him,  whose  horse  sud- 
denly swerves  to  one  side  and  enters  upon 
the  track  10  or  15  feet  ahead  of  the  car. 

Id. 

128.  If  the  motorman  in  charge  of  an  elec- 
tric car  going  at  a  high  rate  of  speed  sees 
a  runaway  team  approaching  a  crossing 
under  such  circumstances  as  must  suggest 
to  any  mind  that  a  collision  is  probable,  and 
makes  no  effort  to  control  or  stop  his  car, . 
but  allows  it  to  run  down  the  team  and 
driver,  he  is  guilty  of  that  wanton  and 
reckless  disregard  of  human  life  which 
amounts  in  the  law  to  intentional  wrong. 
Wilson  V.  Chippewa  Vallev  Electric  R.  Co. 
120  Wis.  636,  98  N.  W.  536,  66:  912 

129.  The  rule  that  a  person  operating  a 
street  car  has  a  right  to  assiune  that  one 
approaching  the  track  will  not  place  him- 
self on  it  at  such  a  time  as  to  be  injured  by 
the  car  does  not  apply  where  persons  en- 
gaged in  a  bicycle  race  are  seen  approaching 
along  a  narrow  path  at  such  a  distance  from 
the  car  that,  even  should  they  discover  its 
approach,  it  is  doubtful  if  they  could  stop 
or  leave  the  path  in  time  to  avoid  collision 
with  the  car.  Harrington  v.  Los  Angeles 
R.  Co.   140  Cal.   514,   74   Pac.   15,        63:238 

130.  An  ordinary  traveler  upon  a  public 
street  where  a  street  car  line  is  located  and 
operated  under  a  public  franchise  having  no 
restrictions  or  regulations  as  to  the  manner 
of  operating  cars  has  not  the  same  right  to 
go  upon  the  track,  and  compel  the  stop- 
ping of  a  car  to  enable  him  to  pass  over 
the  track,  as  the  operator  of  the  car  has 
to  delay  his  ])assage  to  enable  the  car  to 
pass.  Tesch  v.  Milwaukee  Electric  R.  & 
L.    Co.    108   Wis.    593,   84   N.    W.   823, 

53:  618 


Injuries  to  children. 

Injury  to  Children  Playing  on  Street  Car, 

see  Negligence,  131-133. 
For  Editorial  Notes,  see  infra,  IV.  §  5. 

131.  The  act  of  a  motorman  on  an  electric 
gravel  train,  in  catching  and  lecturing,  with- 
out undue  severity,  one  of  a  number  of  small 
boys  who  has  persisted,  after  repeated 
warnings,  in  hanging  to  the  rear  end  of  the 
car,  and  then  turning  him  loose  without 
taking  any  precautions,  is  not  such  n^li- 
gence  as  will  render  his  employer  liable, 
where  the  child,  upon  being  released,  runs 
blindly  in  a  direction  converging  with  that 
of  another  car  approaching  on  a  parallel 
track,  and  collides  therewith  and  is  injured. 
Palmisano  v.  New  Orleans  City  R.  Co.  108 
La.  243,  32  So.  364,  58 :  405 

132.  The  presumption  that  a  person  seen 
on  a  street  car  track  will  leave  it  before  a 
street  car  reaches  him  cannot  be  indulged  in 
when  a  child  of  tender  years  is  seen  on  the 
track.  Wallace  v.  City  &  S.  R.  Co.  26  Or. 
174,   37   Pac.   477,  25:  663 

133.  The  law  demands  greater  vigilance 
and  care  in  running  an  electric  street  car 
over  a  public  street  crossing  which  is  much 
frequented  by  children  going  to  and  return- 
ing from  school,  at  a  time  when  they  may 
reasonably  be  expected  to  be  using  the 
crossing,  than  is  demanded  at  other  places. 

Id. 

134.  The  gripman  of  a  cable  street  car 
is  not  guilty  of  negligence  in  failing  to  stop 
or  slacken  speed  upon  seeing  boys  standing 
near  the  curb,  12  feet  from  the  track,  in  the 
street,  in  front  of  the  car,  so  as  to  render 
the  company  liable  for  injury  to  one  who 
suddenly  starts  to  run  across  the  track  after 
the  car  has  reached  a  point  where  it  cannot 
be  stopped  before  striking  him.  Rack  v. 
Chicago  City  R.  Co.  173  111.  289,  50  N.  E. 
608,  44:  127 

135.  A  motorman  in  charge  of  an  electric 
car  moving  in  the  public  street,  where  he 
has  reason  to  expect  little  children  are  play- 
ing, must  exercise  a  high  degree  of  watch- 
fulness in  the  operation  of  the  car.  Sample 
V.  Consolidated  Light  &  R.  Co.  50  W.  Va. 
472,  40  S.  E.  597,  57:  186 
Injuries  to  dogs. 

Sufficient  Proof  of  Negligence,  see  Evidence, 
2258. 

136.  A  dog  is  not  a  trespasser  on  a  street 
car  track  which  is  laid  in  the  highway  on 
the  same  level  with  it.  Citizens'  Rapid 
Transit  Co.  v.  Dew,  100  Tenn.  317,  45  S.  W. 
790,  40:518 

137.  A  motorman  cannot  rely  upon  the 
quickness  and  celerity  of  a  dog,  to  absolve 
himself  from  all  duty  and  care  to  prevent 
running  over  him  with  an  electric  car.     Id. 

138.  A  street  railroad  company  is  not 
liable  in  damages  for  the  killing  of  a  dog 
by  one  of  its  cars  in  motion,  unless  the 
killing  is  done  either  wilfully,  wantonly,  or 
recklesslv.  iVloore  v.  Charlotte  E.  R.  L.  & 
P.  Co.  130  N.  C.  554.  48  S.  E.  822.       67:  470 

139.  A  street  railway  company  is  liable 
for  the  killing  of  a  dog  by  an  electric  car, 
caused  by  the  negligence  of  the  motorman. 
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Citizens'   Rapid    Transit    Co.    v.    Dew,    100 
Tenn.  317,  45  S.  W.  790,  40:  518 

Frightening  horses. 

Question  for  Jury  as  to,  see  Trial,  378,  562. 
For  Editorial  Notes,  see  infra,  IV.  §  7. 

140.  The  fright  of  a  mule  caused  by  the 
usual  noise  incident  to  running  a  street 
car  by  electricity,  without  any  unnecessary 
noise  made  for  the  purpose  of  scaring  the 
animal,  does  not  make  the  street  railway 
company  liable  for  resulting  damages. 
Doster  v.  Charlotte  St.  R.  Co.  117  N.  C.  651, 
23   S.   E.   449,  34:  481 

141.  The  use  of  a  steam  engine  on  a  street 
railway,  on  streets  constantly  filled  with 
persons  on  horseback,  in  buggies,  wagons, 
and  carriages,  and  which  men,  women,  and 
children  use  for  business,  pleasure.  Or  recrea- 
tion, renders  the  street  railway  company 
liable  for  negligence  resulting  in  the  fright- 
ening of  a  horse  and  injury  to  the  driver, 
even  if  the  charter  of  the  company  author- 
ized it  to  use  steam  power.  Lincoln  Rapid 
Transit  Co.  v.  Nichols,  37  Neb.  332,  55  N. 
W.  872,  20:  853 

142.  Negligence  in  running  a  car  upon  an 
electric  street  railway  having  a  sprinkler 
thereon  upon  which  waving  black  coats  are 
hung,  without  reasonable  care  to  prevent 
frightening  horses,  renders  the  street  rail- 
way company  liable;  and  it  would  seem  to 
be  immaterial  who  placed  the  coats  in  that 
position,  if  the  car  was  operated  with 
knowledge  that  they  were  there.  McCann 
V.  Consolidated  Traction  Co.  (N.  J.  Err. 
&  App.)-59  N.  J.  L.  481,  36  Atl.  888, 

38 :  236 

143.  If  one  in  charge  of  an  electric  car, 
seeing  that  a  horse  is  frightened  by  the 
approach  of  the  car,  and  that  its  driver  is 
in  danger,  continues  to  sound  the  gong  or 
ring  the  bell,  and  further  frightens  the  horse 
and  causes  it  to  run  away,  the  car  company 
is  liable  for  the  injuries  thereby  caused  to 
the  driver.  Gates  v.  Metropolitan  Street 
R.  Co.  168  Mo.  535,  68  S.  W.  906,       58:  447 

144.  Reasonable  means  to  prevent  fright- 
ening horses  and  thereby  injuring  persons 
riding  or  driving  along  the  street  must  be 
taken  when  a  street  railway  car  is  propelled 
in  such  a  condition  that  a  reasonably  pru- 
dent man  would  apprehend  that  it  would 
frighten  horses.  McCann  v.  Consolidated 
Traction  Co.  (N.  J.  Err.  &  App.)  59  N.  J. 
L.  481,  36  Atl.  888,  38:  236 

c.  Contributory  Negligence. 

Of  Bicyclist,  see  Bicycles,  24-26. 

Of  Passenger  Injured  on  Platform  in 
Street,  see  Carriers,  573. 

Imputing  Negligence  of  Guardian  to  Infant 
Child,  see  Negligence,  281. 

As  Proximate  Cause  of  Injury,  see  Proxi- 
mate Cause,  92. 

Question  for  Jury  as  to,  see  Trial,  390-399. 

For  Editorial  Notes,  see  infra,  IV.  §  7. 

Effect   of  contributory  negligence. 

Necessity  of  Proving  Freedom  from  Con- 
tributory Negligence,  see  Evidence,  593, 
595. 

See  also  infra,  165,  173,  174. 

145.  Contributory  negligence  of  a  person 


killed  by  a  street  car  will  defeat  an  action 
for  damages  for  his  death  on  account  of 
the  negligence  of  the  motorman  in  failing  to 
stop  the  car  after  becoming  aware  of  the 
danger,  in  the  absence  of  any  wantonness 
or  intentional  wrong.  Holwerson  v.  St. 
Louis  &  S.  R.  Co.  157  Mo.  216,  57  S.  W.  770, 

50:  850 
Injury  avoidable  notwithstanding  contribu- 
tory negligence. 

146.  To  hold  a  street  car  company  liable 
•for  the  results  of  a  collision  with  a  team 
attempting  to  cross  the  track  in  front  of 
a  car  notwithstanding  the  negligence  of  the 
driver,  those  in  charge  of  the  car  must 
have  been  guilty  of  gross  negligence,  or 
reckless  and  wanton  conduct.  Markowitz 
V.  Metropolitan  Street  R.  Co.  186  Mo.  350, 
85   S.   W.   351,  69:  389 

147.  The  negligence  of  a  man  in  crawl- 
ing on  his  hands  and  knees  towards  an  ap- 
proaching electric  car  in  the  dark  after  the 
appearance  of  the  headlight,  which  can  be 
seen  800  feet  away,  is  continuing,  so  as  not 
to  entitle  his  personal  representative  to 
hold  the  company  liable  for  his  death  on 
the  theory  of  last  clear  chance,  because  the 
speed  of  the  car  is  so  great  that  it  cannot 
be  stopped  after  his  presence  on  the  track 
is  discovered.  Vizacchero  v.  Rhode  Island 
Co.  26  R.  I.  392,  59  Atl.  105,  69:  188 

148.  A  street  car  company  is  liable  for 
the  death  of  a  bicycle  rider  racing  in  city 
streets  in  violation  of -an  ordinance,  where 
the  motorman,  knowing  that  he  is  in  peril, 
drives  his  car  forward  onto  the  narrow  path 
by  which  the  rider  must  cross  the  tracks 
when  he  might  have  stopped  the  car  and  let 
him  pass  in  safety,  while  the  rider,  after  dis- 
covering the  presence  of  the  car,  does  all  he 
can  to  avoid  a  collision,  but  is  unsuccessful, 
and  is  killed  by  colliding  with  the  car.  Har- 
rington V.  Los  Angeles  R.  Co.  140  Cal.  514, 
74   Pac.    15,  63:  238 

149.  If  the  negligence  of  a  street  car 
company  with  respect  to  the  condition  or 
management  of  its  car  is  the  proximate 
cause  of  a  collision  with  a  traveler  on  the 
highway,  it  will  be  liable  for  the  injury, 
although  want  of  ordinary  care  on  the  part 
of  the  traveler  was  a  condition  of  the  acci- 
dent. Roberts  v.  Spokane  Street  R.  Co.  23 
Wash.  325,  63'Pac.  506,  54:  184 
Collision  with  railroad  train  or  car. 

150.  The  failure  of  a  railroad  company  to 
sound  a  whistle  or  ring  a  bell  as  required  by 
statute,  on  a  train's  approach  to  a  highway 
crossing,  will  preclude,  under  the  rule  as 
to  contributory  negligence,  a  recovery  by 
such  company  against  an  electric  railway 
company  for  damages  resulting  from  a  col- 
lision caused  by  the  latter's  negligence. 
New  York  &  G.  L.  R.  Co.  v.  New  Jersey 
Electric  R.  Co.  (N.  J.  Sup.)  60  N.  J.  L.  52, 
37  Atl.  627,  .  38:  516 
Persons  walking  on  track. 

See  also  supra,  147. 

151.  One  is  guilty  of  contributory  negli- 
gence in  walking  upon  an  electric  street 
railway  track  without  looking  or  listening 
for  a  car  from  one  direction,  after  leaving 

the  curb  14  feet  from  the  track.     McGee  v 
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Consolidated  Street  R.  Co.   102   Mich.   107, 
GO  N.  W.  293,  20 :  300 

Children  and  others  under  disability. 
Question    for    Jury   as    to,    see    Trial,    377, 

396-399. 
See  also  Negligence,  205,  211,  213. 

152.  A  child  six  years  old  cannot  be 
held  negligent  in  failing  to  see  and  avoid  a 
cable  car  coming  from  the  other  direction  as 
he  passes  behind  a  car  on  another  track. 
Chicago  City  R.  Co.  v.  Wilcox,  138  111.  370, 
27  N.  E.  899,  21:  7& 
Rev'g  on  Rehearing,  24  N.  E.  419,       8:  494 

153.  A  deaf  and  dumb  boy  fourteen  years 
old,  with  average  intelligence  and  good  eye- 
sight, is  chargeable  with  contributory  negli- 
gence in  failing  to  look  for  an  electric  car 
when  crossing  its  track.  Thompson  v.  Salt 
Lake  Rapid  Transit  Co.  16  Utah,  281,  52 
Pac.  92,  40:  172 
Person  crossing  track. 

Question    for   Jury   as   to,    see   Trial,    377, 

391-397. 
See  also  infra,  146,  170-178. 
For  Editorial  Notes,  see  infra,  IV.  §  6. 

154.  A  person  crossing  a  street  railway 
track  at  a  street  crossing  is  not  guilty  of 
negligence  per  se  in  omitting  to  look  in  both 
directions  for  the  approach  of  a  car.  Cin- 
cinnati Street  R.  Co.  v.  Snell,  54  Ohio  St. 
197,  43  N.  E.   207,  32:  276 

155.  A  person  crossing  a  public  highway 
in  which  a  street  railway  runs  must  look 
out  for  vehicles  which  might  endanger  him 
moving  at  lawful  speed.  Newark  Passenger 
R.  Co.  v.  Bloch  (N.  J.  Err.  &  App.)  55  N. 
J.  L.  605,  27  Atl.  1067,  22:  374 

156.  A  person  about  to  cross  the  track  of 
a  street  railway  at  a  street  crossing  must 
exercise  care  proportioned  to  the  danger  to 
be  avoided  and  the  consequences  which  may 
result  from  want  of  it,  according  to  the  par- 
ticular circumstances  surrounding  him,  but 
only  such  care  as  may  reasonably  be  ex- 
pected of  persons  of  ordinary  prudence. 
Cincinnati  Street  R.  Co.  v.  Snell,  54  Ohio 
St.  197,  43  N.  E.  207,  32:  276 

157.  The  rule  requiring  one  to  look  and 
listen  before  crossing  a  railway  track  does 
not  apply  with  equal  force  to  one  crossing 
the  track  of  a  street  railway  in  a  city 
street.  Consolidated  Traction  Co.  v.  Scott, 
(N.  J.  Err.  &  App.)  58  N.  J.  L.  682,  34  Atl. 
1094,  33:  122 
Evansville  Street  R.  Co.  v.  Gentry,  147  Ind. 
408,  44  N.  E.  311,                                 37:  378 

158.  The  rule  that  a  pedestrian  must  stop, 
look,  and  listen  before  crossing  a  railroad 
track  applies  to  a  street  railway  operated 
by  electricity.  Hoelzel  v.  Crescent  City  R. 
Co.  49  La.  Ann.  1302,  22  So.  330,       38:' 708 

159.  A  pedestrian  who  suddenly  attempts 
to  cross  an  electric  railway  in  the  night 
when  a  street  car  is  approaching  so  near 
that  it  must  be  visible  and  its  noise  ap- 
parent must  be  held  negligent,  so  that  no 
recovery  can  be  had  against  the  railway 
company  for  his  death  if  he  is  struck  by 
the   car.  Id. 

100.  A  traveler's  duty  to  look  both  ways 
and  listen  for  the  approach  of  an  electric 
car  before  lie  crosses  the  track  must  be  per- 


formed at  such  time  and  place  as  will  be 
reasonably  certain  to  effect  its  purpose,  and 
therefore  it  is  not  sufficient  to  look  and 
listen  just  when  the  approaching  car  is 
hidden  from  view  by  a  car  standing  on  an- 
other track.  Teschi  v.  :Mihvaukefr  Electric 
R.  &  L.  Co.  108  Wis.  593,  84  N.  W.  823, 

53:  618 

161.  A  traveler  on  a  highway  across  a 
street  ear  track  has  the  right  of  way,  and 
is  not  guilty  of  contributory  negligence  in 
attempting  to  cross,  if  there  is  reasonable 
time  for  him  to  cross  before  an  approaching 
car  will  reach  the  point  by  running  at  law- 
ful speed,  and  it  does  not  appear  to  be  nm- 
ning  at  an  unlawful  speed.  Id. 

162.  Failure  to  look  and  listen  for  an 
approaching  electric  car  at  the  proper  time 
and  place  is  not  excused  by  the  fact  that  the 
traveler's  attention  is  diverted  by  another 
car  coming  from  the  opposite  direction,  or 
by  the  fact  that  the  car  is  approaching  at  an 
improper  speed.  Id. 

163.  Failure  to  look  and  listen  before 
crossing  an  electric  street  railway  is  not 
negligence  per  se.  Roberts  v.  Spokane 
Street  R.  Co.  23  Wash.  325,  63  Pac.  506, 

54:  184 

164.  A  pedestrian  has  a  right  to  rely  upon 
a  street  car  company's  giving  signals  in 
common  use  when  approaching  a  street 
crossing.  Smith  v.  Union  Trunk  Line,  18 
Wash.  351,  51  Pac.  400,  45:  169 

165.  Negligence  cannot  be  imputed  to  a 
pedestrian  for  not  anticipating  culpable 
and  gross  negligence  on  the  part  of  a  street 
car  company  in  running  its  cars  past  a 
largely   used   street   crossing.  Id, 

166.  One  about  to  cross  a  street  railway 
track  in  front  of  an  approaching  car  has  a 
right  to  rely  upon  a  compliance  with  the 
law  by  the  company,  and  to  believe  that  the 
car  is  running  at  a  lawful  rate  of  speed 
and  is  under  the  control  of  the  motoneer. 
Kansas  City-Leavenworth  R.  Co.  v.  Gal- 
lagher, 68  Kan.  424,  75  Pac.  469,       64:  344 

167.  A  traveler  may  cross  an  electric 
street  railway  track  in  front  of  an  ap- 
proaching car  which  he  plainly  sees  and 
distinctly  hears,  and  not  be  negligent,  if,  in 
view  of  his  distance  from  the  car,  the  rate 
of  speed  of  its  approach,  and  all  other  cir- 
cumstances, a  reasonably  prudent  man 
would  accept  the  hazard  and  undertake  to 
cross.  Id. 

168.  Stepping  onto  the  track  of  a  street 
railroad,  whether  the  cars  thereon  are  horse 
cars  or  grip  cars,  without  first  stopping  to 
look  to  see  whether  a  car  is  approaching,  is 
not,  as  a  matter  of  law  and  without  any 
regard  to  surrounding  circumstances,  negli- 
gent, but  is  a  question  of  fact  for  the  iurv. 
Chicago  City  R.  Co.  v.  Robinson,  127  111. 
9,  18  X.  E.  772,  4:  126 
Drivers  of  vehicles  and  persons  therein. 
Imputing  Driver's  Negligence  to  Passenger, 

see  Negligence,  256,  261,  262. 

Doctrine   of   Last  Clear  Chance,  see  Negli- 
gence. 298. 

Question  for  ,Tury  as  to.  see  Trial,  390. 

169.  A  man  driving  a  wagon  on  a  street 
car  track  on  the  left  side  of  a  bridge,  when 
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lie  sees  a  car  approachin<»  on  that  track  is 
not  f^uilty  of  contributory  negligence  in 
turning  across  the  right-hand  track,  al- 
tliough  he  knows  there  is  a  car  approacliing 
on  that  track  behind  him,  but  so  far  away 
that  lie  can  safely  cross  if  it  is  going  at  its 
ordinary  rate  of  speed, — especially  when  the 
bridge  is  so  narrow  that  he  cannot  possibly 
turn  to  the  left.  Laufer  v.  Bridgeport  Trac- 
tion  Co.    68   Conn.   475,   37   Atl.   379, 

37:  533 

170.  Failure  to  look  or  listen  for  an  ap- 
proaching street  car,  although  familiar  with 
the  locality  and  knowing  of  the  existence  of 
the  street"  car  track,  is  not  negligence  on 
the  part  of  a  lady  more  than  seventy -five 
years  old  when  riding  in  a  funeral  proces- 
sion, in  a  vehicle  owned  and  drivsn  by  an- 
other, without  reason  to  believe  the  driver 
is  not  exercising  proper  care.  Johnson  v. 
St.  Paul  Citv  R.  Co.  67  Minn.  260,  60  N.  W. 

•900,  ■  30:586 

171.  For  the  driver  of  a  fire  truck  in 
going  to  a  fire  to  approach  the  crossing  of  a 
street  on  which  are  electric  street  car  tracks, 
without  having  his  horses  under  such  con- 
trol as  to  permit  of  stopping  in  case  col- 
lision with  a  street  car  is  probable,  is  negli- 
gence, although  by  the  city  ordinance  he 
has  the  right  of  wav.  (iarrity  v.  Detroit 
Citizens'  Street  R.  Co.  112  Mich.  369,  70 
N.  W.  1018,  37:  529 

172.  Negligence  in  approaching  a  cross- 
ing of  an  electric  street  car  track  without 
liaving  his  horses  under  control  will  not  pre- 
clude a  recovery  for  injuries  which  the 
driver  of  a  fire  truck  receives  by  collision 
with  a  street  car  in  attempting  to  cross  in 
front  of  the  car,  if  at  the  time  he  dis- 
covered the  car  the  circumstances  were  such 
as  to  justify  a  prudent  man  in  attempting 
to  make  the  crossing.  Id. 

173.  Contribiitory  negligence  will  prevent 
a  recovery  by  one  injured  by  collision  with  a 
street  car  when  attempting  to  drive  across 
the  tracks  even  in  the  country,  where,  at  a 
distance  of  35  feet  from  the  track  he  looks 
along  the  track  319  feet,  and,  seeing  no  car 
■coming,   walks    his   horse   across   the   track 

without  again  looking  for  a  car,  his  duty 
being  to  continue  to  look  until  the  track  is 
reached.  Keenan  v.  Union  Traction  Co.  202 
Pa.   107,  51   Atl.   742,  58:217 

174.  Failure  to  look  for  approaching  cars, 
on  the  part  of  one  about  to  drive  across  the 
tracks  of  an  electric  street  railway  com- 
pany, is  such  contributory  negligence  as  will 
prevent  his  recovery  for  injuries  received  by 
colliding  with  a  car.  Carson  v.  Federal 
Street  &  P.  V.  R.  Co.  147  Pa.  219,  23  Atl. 
369,  15:  257 

175.  Failure  to  look  in  both  directions  for 
an  approaching  car  just  before  attempting 
to  drive  across  an  electric  railway  track, 
and,  if  the  view  is  obstructed,  to  listen,  is 
negligence  per  se.  Ehrisman  v.  East  Har- 
risburg  Citv  Pass.  R.  Co.  150  Pa.  180,  24 
Atl.  596,     '  17:448 

176.  It  is  negligence  to  attempt  to  drive 
across  a  street  car  track  in  dangerous 
/proximity  to  an  approaching  car  which  ia 


in  plain  sight,  whether  the  car  is  actually 
seen  or  not.  Markowitz  v.  Metropolitan 
Street  R.  Co.  186  Mo.  350,  85  S.  W.  351, 

69 :  389 

177.  One  about  to  drive  across  a  street 
car  track  at  a  public  street  crossing  is  not 
required  to  look  along  the  whole  length  of 
visible  track  to  see  if  a  car  is  coming,  but 
only  far  enough  to  warrant  an  ordinarily 
careful  and  prudent  man,  having  in  mind 
his  own  safety,  under  like  circumstances,  to 
conclude  that  no  car  is  in  such  proximity 
as,  if  properly  managed,  to  endanger  his 
safety  in  crossing.  Marden  v.  Portsmouth, 
K.  &  Y.  Street  R.  Co.  100  Me.  47,  00  Atl. 
530,  69 :  300 

178.  Failure  to  look  and  listen  before 
crossing  a  street  car  track  at  a  public  cross- 
ing cannot  be  said,  as  matter  of  law,  to  be 
negligence  per  se.  Id. 


IV.  Editorial  Notes. 
a.  In  general;  franchise;  construction. 

§  I.  Generally. 

Privilege  of  using  street  as  a  contract  with- 
in provision  against  im- 
pairing obligation.  50: 
143. 

Right  to  construct  street  railroad  as  3 
franchise.     2 :  255.* 

Construction  of  elevated  road;  appropria- 
tion of  right  of  way.  8: 
173.* 

Authority  to  use  streets.     1:  493;*  8:  453.* 

Acquiring  right  of  way.    2:  255.* 

Liability  for  unskilfulness  or  negligence  in 
constructing  road  in  street. 
3:  176.* 

Crossing  railroad  without  compensation. 
29 :  485. 

Municipal  control  over,  as  nuisances.  39: 
609. 

Municipal  regulation  of  the  carriage  of  pas- 
sengers    by     street     rail- 
roads.    19:  570. 
As  to  fares.  19:  570.     , 
Other  regulations.     19:  571. 

Liability  for  paving  assessment.     46 :  193. 

Power  of  municipality  to  compel  change  of 
grade  of  railway  in  street. 
70:  850. 

§  2.  Municipal  power  to  Impose  conditions 
when  giving  consent  to  railway  in 
street. 

Power  to  assent  involves  power  to  impose 
conditions.      36:  33. 

Agreement  by   railroad.      36 :  34. 

Conditions  enforced.     36:  35. 

Express  power  to  impose  conditions.  30: 
35. 

Xo  power  over  subject  where  consent  not 
necessary.     36:  36. 

Conflict  with  other  authority.     36:  36. 

Condition?  after  completion  of  contract. 
36:  .36. 

Right  to  control  street.     36:  36. 

§  3.  Liability  of  company  for  defect  in 
track  or  street. 

Grounds  of  company's  liability.    52:  448. 
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Defects  in  track;  defects  in  street  caused  by 
company.     52 :  449. 
Duty    as    to    construction    and    repair, 

generally.     52:  449. 
Particular  defects  or  obstructions.     52: 

450. 
Removal    of    snow.      52:  453. 
Presumption  of  negligence;  duty  to  in- 
spect;    notice    of    defect; 
time  to  repair.    52 :  456. 
Defects   in   street   not   caused   by   the   com- 
pany.    52:  457. 
Remedy.     52:  459. 
Effect   of   municipal   direction  or   sanction. 

52 :  460. 
Shifting    liability;    effect   of    negligence   of 
municipality   or   of   other 
company.     52:  461. 
Notice    of    injury.      52 :  463. 

b.  Operation. 


§  4.  Generally. 

Motive   power  of.     8:539;*   10:  176.* 

Compelling  operation  of.     24:  564. 

Necessity  of  headlights  on  street  cars.  26: 
300. 

Injuries  to  bicyclists  caused  by  street  cars. 
47 :  302. 

Of  cable  line,  care  required.     7:  819.* 

Effect  of  municipal  ordinance  concerning 
liability  for  injury  to 
pedestrians.     13:74.* 

Validity  of  ordinance  requiring  conductor  on 
street  car.     15:  604. 

Sufficiency  of  general  allegations  of  negli- 
gence of.     59 :  238. 

§  5.  Duty    to    avoid    injuring    children    on 
track. 

Care  required  of  employees.     25:  603. 
Lookout.     25 :  663. 
Speed.     25:  664. 

Negligence  defined.     25:  664. 
Lookout.     25:  664. 
Speed.     25:605. 

Negligence  a  question  for  jury.    25:  665. 
Lookout.     2« :  665. 
Speed.     25:  665. 

§  6.  Injuries  by   street   car  collisions   with 
vehicles  or  horses. 

Horses  or  vehicles  caught  in  dangerous 
places.     25 :  508. 

Injuries  at  street  crossings.     25:  508. 

Crossing  the  track  at  places  other  than 
streets.     25 :  509. 

Injury  received  in  turning  out.     25:  510. 

"Lookout."     25:512. 

Right  of  Avay.  25:  512. 

§   7.    Frightening    of    horse   by   street   car. 

Generally.     34:482. 

By  bells,  gongs,  and  whistles.     34:  485. 

By  steam.     34 :  486. 

Contributory  negligence.    34:  486. 


STREET. 


See  Highways. 


STREET  SPRINKLING. 

Right  to  Bore  Well  in  Highway  for  mr- 
pose  of,  see  Highways,  44. 

Tanks  for,  in  Highway,  see  Highways,  64^ 
65. 

Requiring  Street  Railway  Company  to- 
Sprinkle  Streets,  see  Municipal  Cor- 
porations, 191-194. 

Assessments  for,  see  Public  Improvements^ 
78-83,    167. 

Tax  for,  see  Taxes,  84. 

Editorial   Notes. 

As  public  improvement,  assessment  for.  24  r 
412. 


STREET  SWEEPING. 

Assessments  for,  see  Public  Improvements^ 

66,  76,  77. 
See  also  Highways,  194. 

Editorial  Notes. 

As    public    improvement,    assessment    for- 
24:  413. 


STRICT  CONSTRUCTION. 

Of  Statute,  see  Statutes,  II.  b. 


STRICT  FORECLOSURE. 


See  Mortgage,  VI.  f. 


STRIKu,. 

Liability  for  Injury  of  Passenger  by  Strike- 
Sj'mpathizers,  see  Carriers,  157,  158. 

Operating  Street  Car  During,  see  Carriers^ 
215. 

Of  Railroad  Employees,  Effect  on  Duty  of" 
Carriers,  see  Carriers,  610-613. 

As  Excuse  for  Default  of  Carrier,  see  Car-- 
riers,  825. 

Limiting  Carrier's  Liability  for  Loss  or  In- 
jury by,  see  Carriers,  947. 

Carrier's  Right  to  Select  New  Route  because- 
of,  see  Carriers,  1009. 

Evidence  of  Means  Taken  by  Other  Carriers 
to  Avoid  Effects  of,  see  Evidence,  2017. 

Legality   of,  see   Conspiracy,  I.   d. 

As  Contempt   of   Court,   see   Contempt,  55,. 
56. 

Injunction    against,    see    Injunction,    129- 
152. 

Calling  out  Militia  in  Case  of,  see  Martial/ 
Law. 

Right   to   Discharge   Employee   Engaged  in,. 
see  Master  and  Servant.  41. 

Right  of  Employee  to  Quit  Work,  see  Mas- 
ter and  Servant.  48. 

Failure   to   Protect   Servant   from   Strikers,.. 
see  Master  and  Servant,  55,    56. 

Striker's  Patrol  as  Nuisance,  see  NuisanceSj. 
62. 


Cause  of  Detention  of  Vessel,  see  Shipping, 

12-14. 
Partial    Invalidity    of    Statute    as    to,    see 

Statutes,  100. 

Editorial   Notes. 

Injunction  against.     28:  404. 
Effect  on  carrier's  liability.     35:  623. 
Liability  of  carrier  for  injury  to  passenger 
by  strikers.    55:  713. 


STRIKING  OUT— SUBROGATION. 

SUBCONTRACTOR. 
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STRIKING  OUT. 


Of  Name  of  Party  on  Appeal,  see  Appeal 
and  Error,  122.  , 

From  Record  on  Appeal,  see  App^l  and  Er- 
ror, 159. 

Of  Abstract,  see  Appeal  and  Error,  210. 

Of  Evidence,  see  Appeal  and  Error,  299-301, 
339,  695,  696,  910,  939-941;  Trial,  27- 
37. 

Of  Pleading,  see  Pleading,  I.  s. 

Of  Part  of  Verdict,  see  Trial,  924. 


STRUCK  JURY. 


Denying  Right  to  Tax  Costs  of  Summoning, 

see  Constitutional  Law,  594. 
See  also  Jury,  49. 


STUB-SWITCH. 


Negligence  as  to,  see  Master  and  Servant, 
168. 


STUDENT. 

Assault  by,  in  Play,  see  Assault  and  Bat- 
tery,   6,  7. 

Acquirement  of  Residence  for  Voting  Pur- 
poses, see  Elections,  38. 

Compelling  Reinstatement  of,  see  Man- 
damus, 147-149. 

As  Licensee,  see  Negligence,  107. 

Editorial   Notes. 

Residence   of,   for   purpose   of   voting.     23: 
215. 


SUBAGENT. 


Of  Insurance  Agent,  see  Insurance,  96,  IIO- 

113,  119-124. 
Payment  to,  see  Payment,  33,  34. 
Principal  Agent's  Liability  for  Acts  of.  see 

Principal  and  Agent,  76. 


SUBCONTRACT 

What  Is,  see  Contracts,  355. 


Lien  of,  see  Mechanics'  Liens,  VI;  IX.  §  1. 
Liability    for    Injury    to    Postal    Employee, 
see  Negligence,  53;  Parties,  81. 

Editorial  Notes. 

Liability  to  servants  of.     46:  75. 


SUBLEASE. 
See  Landlord  and  Tenant,  11.  e. 


SUBMERGED   LAND. 


Covenant  in  Deed  of,  see  Covenant,  88. 
Grant  of,  by  State,  see  Waters,  I.  c,  4,  <{. 


SUBMISSION   OF   CONTROVERSY. 

To  Arbitrators,  see  Arbitration. 
Refusal  to  Set  Aside,  see  Trial,  2. 
See  also  Agreed  Case. 

Editorial  Notes. 

Under  New  York  Code.    4:  685. 


SUBMISSION  TO  JURY. 

See  Trial,  IL 


SUBPARTNERSHIP. 

Creation  of,  see  Partnership,  39. 


SUBPOENA  DUCES  TECUM. 

Perjury  by  Witness  Summoned  by,  see  Per- 
jury, 2. 


SUBROGATION. 


I.  Right  to  Subrogation  Generally. 
II.  As  to  Loan. 
III.  On  Payment  of  Debt  or  Note. 
IV.  As  to  Judgments. 
V.  As  to  Mortgages. 
VI.  Of  Surety  or  Guarantor. 
VII.  To  Vendor's  Lien. 
VIII.  To  Tax  Lien. 
IX.  Editorial  Notes. 

Limitation  of  Time  for,  see  Limitation  of 

Action,  .54. 
See  also  Contribution,  1. 


I.  Right  to  Subrogation  Generally. 

Right  of.  Subject  to  Attorney's  Compensa- 
tion, see  Attorneys,  79. 
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SUBROGATION,  II.— V. 


Of  Holder  of  Check  to  Collateral  Security, 
see  Banks.  320. 

To  Claim  against  Bankrupt,  see  Bankrupt- 
cy, 38. 

Of  Receiver  of  Claims  against  Government, 
see  Claims,  3. 

Of  Insurance  Company,  see  Insurance,  VI. 
f;  Pleading,  529. 

To  Tenant's  Claim  against  Landlord,  see 
Landlord  and  Tenant,  13L 

Of  Creditors  of  Individual  Partner,  see 
Partnership,  57. 

1.  While  subrogation  is  not  founded  on 
contract,  and  is  a  creation  of  equity  exist- 
ing solely  for  accomplishing  the  ends  of  sub- 
stantial justice,  there  must,  in  every  case 
■where  the  doctrine  is  invoked,  in  addition  to 
the  inherent  justice  of  the  case,  concur 
therew^ith  some  established  principle  of 
equity  jurisprudence,  as  recognized  and  en- 
forced bv  courts  of  chancery.  Meeker  v. 
Larson,  65  Xeb.  158.  90  X.  W.  958,       57:  901 

2.  Indemnity  of  a  stranger  who  agrees  to 
pay  the  debt  of  another  inures  to  the  bene- 
fit of  the  creditor  in  case  the  debt  is  not 
paid.  Penderv  v.  Allen,  50  Ohio  St.  121.  33 
N.  E.  716,       "  19:  367 

3.  A  carrier  which,  by  bill  of  lading,  has 
insured  the  quantity  of  grain  carried,  and 
has  been  obliged  to  pay  the  consignee  for  a 
deficiency,  is  subrogated  to  his  rights 
against  a  public  elevator  which  delivered 
the  grain  to  the  carrier.  Vega  S.  S.  Co.  v. 
Consolidated  Elevator  Co.  75  Minn.  308,  77 
N.    W.    973,  43:  843 

4.  The  principle  of  subrogation  does  not 
apply  in  favor  of  directors  of  an  insurance 
company  who  applied  its  funds  to  procure 
their  substitution  in  place  of  the  officers 
of  another  company,  with  a  view  to  trans- 
fer its  business  to  their  own  company,  so 
as  to  entitle  theili  to  have  the  remedy 
against  those  who  received  the  money  pre- 
served in  case  they  are  compelled  to  make 
good  monev  so  appropriated.  Gilbert  v. 
Finch,  173  "X.  Y.  455,  66  X.  E.  133,  61:  807 


IT.  As  to  Lean. 
See  also  infra,  12-15. 

5.  The  doctrine  that  a  mere  volunteer  is 
not  entitled  to  subrogation  applies  to  one 
who  loans  money  to  a  married  woman  for 
the  purchase  of  necessaries.  Skinner  v. 
Tirrell,  159  :Mass.  474,  34  X.  E.  692,  21:  673 


Union  Trust  Co.  149  HI.  343,  36  N.  E.  1029, 

23:  611 

7.  One  who  pays  out  of  his  own  funds, 
without  the  assent  of  the  maker,  a  negotia- 
ble promissorj'^  note  received  by  him  for 
collection,  is  a  mere  volunteer,  and  not  en- 
titled to  subrogation.  People's  &  Drovers' 
Bank  v.  Craig,  63  Ohio  St.  374,  59  X.  E.  102, 

52:  872 

8.  A  stranger  who  pays  a  debt  without 
request  by  the  debtor,  when  his  payment  is 
not  ratified  by  the  debtor,  may  bring  a  suit 
in  equity  praying  relief  in  the  alternative; 
that  is,  that  if  the  debtor  do  not  ratify 
such  payment  the  debt  may  be  enforced  in 
his  favor,  as  its  equitable  assignee,  or  if  so 
ratified,  that  he  be  decreed  repayment  of 
the  amount  paid  for  the  use  of  the  debtor. 
Crumlish  v.  Central  Improv.  Co.  38  W.  Va. 
390,  18  S.  E.  456,  23:  120 


III.  On  Payment  of  Debt  or  Xote. 

See  also  supra.  2:  infra.  26. 

For  Editorial  Notes,  see  infra.  IX. 


IV.  As  to  Judgments. 
See   also  infra,   22. 
For  Editorial  Xotes,  see  infra.  IX. 

9.  The  doctrine  of  subrogation  cannot  be 
invoked  for  the  enforcement  of  a  judgment 
against  the  estate  of  one  who  agreed  to  pay 
it  as  part  of  the  consideration  for  property 
which  he  bought  subject  to  its  lien,  in  favor 
of  one  who  afterwards  bought  the  property 
from  him  with  notice  of  the  judgment,  and 
who  was  compelled  to  pay  it  for  his  own 
protection,  where  there  was  no  privity  be- 
tween him  and  the  one  with  whom  the 
agreement  was  made,  and  the  judgment  was 
against  the  latter  and  primarily  payable 
out  of  the  property  purchased.  McClure  v. 
Melton,  34  S.  C.  377,  13  S.  E.  615,       13:  723 

10.  Attorneys  who  have  been  inducecJ  to 
act  for  and  have  taken  a  mortgage  from  an 
incompetent  person,  because  of  the  latter's 
false  and  fraudulent  representation  that  he 
had  been  adjudged  competent,  and  in  order 
to  protect  their  mortgage  have  in  good 
faith  paid  a  judgment  which  was  about  to 
be  enforced  against  the  land,  are  entitled  to 
be  subrogated  to  the  lien  of  the  judgment, 
whether  or  not  the  debtor  was  insolvent. 
Spaulding  v.  Harvev,  129  Ind.  106,  28  N.  E. 
323.  '  13:619 

{  11.  A  partner  who,  not  being  in  arrears 
to  the  firm  upon  dissolution  of  the  partner- 
ship and  exhaustion  of  the  social  assets, 
pays  judgments  subsequently  recovered 
against  it  on  partnership  debts  is  entitled 
to  be  subrogated  to  the  rights  of  creditors 
whose  judgments  he  has  satisfied  against 
the  real  estate  of  his  copartner  in  the  hands 
of  a  subsequent  purchaser,  to  the  extent  to 
wliieh  his  payments  exceed  his  proportional 
part  of  the  liability  as  shown  by  a  settle- 
nieiit  of  the  partnership  account.  Sands  v. 
Durliam,  9S  Va.  392,  38  S.  E.  415,       54:  614 


6.  One  who  pays  the  debt  of  another  vol- 
untarily, without  any  constraint  growing 
out  of  the  necessity  to  protect  his  own 
interest  or  rights,  cannot  be  subrogated  to 
the  rights  of  the  debtor.    Bank  of  Antigo  v.  [ 


V.  As  to  Mortgages. 

Effect  of  Electing  Other  Remedy,  see  Elec- 
•  tion  of  Remedies,  46. 
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Estoppel   to   Deny   Right    of,   see   Estoppel, 

207. 
See  also  supra.  10;  infra,  22,  30;  Mortgage, 

99,  196;  Taxes,  544. 
For  Editorial  Notes,  see  infra,  IX. 

12.  One  who  advances  money  at  the  in- 
stance of  a  debtor,  to  be  used  by  the  latter 
in  payment  of  a  prior  security,  is  not  a 
stranger  or  intermeddler  in  his  affairs  with- 
in the  rule  which  denies  to  such  persons  a 
remedy  by  way  of  subrogation.  Union 
Mortg"!  B.  &  T.  Co.  v.  Peters,  72  Miss.  1058, 
18  So.  497,  30:  829 

13.  A  person  who  loans  money  to  pay  a 
mortgage,  under  agreement  for  a  new  mort- 
gage to  liimself,  may  be  subrogated  to  the 
rights  of  the  former  mortgagee,  where  the 
mortgagor,  instead  of  executing  the  mort- 
gage, with  intent  to  defraud  the  lender,  con- 
veys the  property  to  a  third  person  who  has 
full  knowledge  of  the  loan  and  agreement. 
Wilton  V.  Mayberry,  75  Wis.  191,  43  N.  W. 

•901,  6:  61 

14.  One  whose  money  is  loaned  by  an 
agent  on  a  deed  of  trust  which  is  invalid 
because  not  signed  by  the  grantor's  wife, 
and  the  proceeds  of  which  are  in  large  part 
received  by  the  agent  in  discharge  of  a  valid 
deed  of  trust  which  he  held  for  purchase 
money,  may  by  reason  of  the  agent's  ad- 
"verse  personal  interest  in  the  matter,  which 
was  not  known  to  the  lender  but  was 
known  to  the  borrower,  have  the  valid  deed 
of  trust  restored  and  be  subject  to  its  se- 
curity. Dorrah  v.  Hill,  73  Miss.  787,  19  So. 
861,  32:  631 

15.  One  who  furnishes  money  for  the  pur- 
3)ose   of  discharging  a   mortgage   lien  upon 

real  estate  cannot  claim  subrogation  to  the 
rights  of  the  mortgagee,  in  the  absence  of 
an  agreement  or  understanding  that  the 
mortgage  is  to  be  kept  alive  for  his  benefit, 
or  that  he  shall  be  given  a  lien  on  the 
premises  in  lieu  of  the  one  which  is  dis- 
charged. Meeker  v.  Larson,  65  Neb.  158, 
90  N.  W.  958,  57 :  901 

16.  Subrogation  to  a  prior  mortgage  can- 
not be  claimed  on  account  of  a  payment 
thereof,  without  the  mortgagor's  knowledge 
or  consent,  out  of  the  proceeds  of  a  subse- 
quent invalid  mortgage  executed  by  an 
agent  of  the  mortgagor  without  authority. 
Campbell  v.  Foster  Home  Asso.  163  Pa.  609, 
30  Atl.  222,  26:  117 

17.  The  relief  by  subrogation  to  earlier 
liens  which  have  been  paid  off  with  money 
advanced  by  a  subsequent  mortgagee  under 
agreement  that  he  shall  have  a  first  lien 
is  not  destroyed  by  the  fact  that  the  early 
liens  have  been  actually  paid  off  and  can- 
celed in  pursuance  of  an  agreement  that 
this  should  be  done,  since  equity  will  con- 
sider them  alive  so  long  as  justice  requires. 
Union  Mortg.  B.  &  T.  Co.  v,  Peters,  72 
Miss.  1058,  18  So.  497,  30:  829 

18.  The  holder  of  an  intermediate  mort- 
gage who  is  not  placed  in  any  worse  atti- 
tude by  the  subrogation  of  a  subsequent 
mortgagee  to  the  first  lien  on  the  property, 
Avhich  was  paid  off  with  money  advanced 
flby  the  last  mortgagee  on  a  promise  that  he 


should  have  the  first  lien,  cannot  defeat 
such  subrogation,  even  if  he  had  not  waived 
or   become  estopped  to  assert   his  priority. 

Id. 

19.  The  purchaser  on  foreclosure  may  be 
subrogated  to  the  rights  of  the  mortgagee, 
in  a  proceeding  for  that  purpose,  if  neces- 
sary for  his  protection,  to  the  extent  of  the 
purchase  money  paid.  Stewart  v.  \\Tieel- 
ing  &  L.  E.  R.  Co.  53  Ohio  St.  151.  41  N. 
E.  247,  29:  438 

20.  A  purchaser  at  a  void  foreclosure 
sale,  whose  money  has  been  applied  in 
satisfaction  of  the  mortgage  debt,  will,  in 
case  the  sale  is  afterwards  set  aside,  be 
subrogated  to  the  rights  which  the  mort- 
gagee originally  had,  to  have  the  mortgage 
foreclosed  and  the  property  covered  by  it 
sold  in  discharge  of  its  lien.  Duteher  v. 
Hobby,  86  Ga.  198,  12  S.  E.  356,  10:  472 

21.  A  junior  mortgagee  who  has  pur- 
chased the  property  on  foreclosure  of  his 
mortgage  is  not,  on  a  subsequent  sale  uhder 
the  senior  mortgage,  entitled  to  be  subro- 
gated to  the  right  of  holders  of  liens  su- 
perior to  both  mortgages,  which  have  been 
satisfied  from  the  proceeds  of  the  first  sale 
under  the  junior  mortgage.  In  purchasing 
he  is  subiect  to  the  maxim  caveat  emptor. 
Lowe  V.  Rawlins,  83  Ga.  320,  10  S.  E.  204, 

6:  73 


VI.  Of  Surety  or  Guarantor. 

See  also  Principal  and  Surety,  56. 
For  Editorial  Notes,  see  infra,  IX. 

22.  Sureties  against  whom  jointly  with 
their  principal,  a  judgment  is  entered  with- 
out any  issue  or  adjudication  of  suretyship, 
cannot,  on  payment  of  the  judgment,  claim 
to  be  subrogated  to  the  judgment  creditor's 
right  to  redeem  from  a  foreclosure  to  which 
lie  was  not  made  a  party,  where  they, 
with  knowledge  of  the  fact,  have  allowed 
tiie  purchaser  to  make  valuable  and  lasting 
improvements  on  the  property.  Thomas  v. 
Stewart,  117  Tnd.  50,  18  N.  E.  505,      1:  715 

23.  A  surety  has  no  right  to  insist  that 
tlie  proceeds  of  attached  property  shall  be 
first  a]>plied  in  satisfaction  of  the  debt  on 
which  he  is  liable,  although  the  property 
was  first  attached  in  the  suit  on  that  debt; 
and  if  he  pays  that  claim  he  is  not  entitled 
to  be  subrogated  to  the  creditor's  rights  un- 
der the  first  attachment,  as  against  his 
rights  under  a  subsequent  one.  Morrison  v. 
Citizens  Nat.  Bank,  65  N.  H.  253,  20  Atl. 
300,  9:  282 

24.  Subrogation  to  the  rights  of  the  mu- 
nicipality against  the  contractor  and  his 
sureties  is  not  the  remedy  of  one  who  has 
furnished  materials  to  enable  a  contractor 
to  perform  his  contract  to  construct  a  plant 
for  the  municipality,  to  secure  payment  for 
such  materials  after  the  municipality  has 
accepted  the  plant  and  paid  the  contractor 
therefor,  since  the  municipality  has  no 
claim,  having  suffered  no  loss  or  injury. 
Electric    Appliance    Co.    v.    United    States 
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Fidelity   &  G.  Co.  110  Wis.  434,  85  N.  W. 
648,  53:  609 

25.  Although  a  surety  m^y  bring  suit 
under  Mansf.  (Ark.)  Dig.  §  6396.  against  his 
principal  to  obtain  indemnity  against  the 
debt  or  liability  for  which  he  is  bound,  he 
cannot  sue  in  the  name  of  the  creditor. 
Carruth-Bvrnes  Hardware  Co.  v.  Deere,  53 
Ark.  140,  'l3  S.  W.  517,  7:  405 

26.  A  bank  which  pays  a  check  in  pursu- 
ance of  a  guaranty,  even  if  that  was  ultra 
vires,  is  not  a  mere  volunteer  so  as  to  be 
precluded  from  claiming  the  rights  of  the 
person  to  whom  the  payment  was  made,  by 
subrogation.  Voltz  v.  National  Bank,  158 
111.  532,  42  N.  E.  69,  30:  155 


VU.  To  Vendor's  Lien. 

27.  Subrogation  to  the  first  vendor's  lien 
on  a  lot  retained  by  the  original  purchaser 
who  has  sold  another  lot  subject  to  that 
lien  and  then  transferred  the  purchase- 
money  note  secured  by  a  second  vendor's 
lien  cannot  be  claimed  by  a  transferee  of 
that  note  and  second  lien  merely  because, 
without  notice  to  him  and  after  the  maker 
of  the  note  has  become  insolvent,  the 
original  purchaser,  without  any  fraud,  has 
by  cross  bill  on  foreclosure  of  the  first  lien 
procured  the  exoneration  of  the  lot  he  still 
owns  by  the  sale  of  the  other  lot,  where  he 
was  not  personally  liable  on  the  note  which 
he  had  transferred  because  of  a  failure  to 
make  proper  demand  for  pavment.  Hutchi- 
son V.  Crutcher,  98  Tenn.  42l,  39  S.  W.  725, 

37:  89 


VIII.  To  Tax  Lien. 

See  also  Mortgage,  196;  Taxes,  544. 
For  Editorial  Notes,  see  infra,  IX. 

28.  Payment  of  taxes  and  water  rents 
by  one  having  an  interest  in  the  premises 
under  an  unrecorded  deed  will  give  no  right 
to  subrogation,  as  against  a  bona  fide  pur- 
chaser for  value,  to  the  lien  of  such  taxes 
and  water  rents,  which  are  shown  by  the 
records  to  be  discharged.  Rankin  v.  Coar 
(N.  J.  Err.  &  App.)  46  N.  J.  Eq.  566,  22  Atl. 
177.  11:661 

29.  A  remainderman  who  officiously  pays 
taxes  assessed  to  a  life  tenant  and  for 
which  the  remainder  was  not  liable  cannot 
be  substituted  to  the  state's  lien,  on  the 
life  estate  for  the  amount  so  paid.  Fergu- 
son V.  Quinn,  97  Tenn.  46,  36  S.  W.  576. 

33:  688 

30.  A  county  treasurer  who  receives 
checks  for  taxes  required  to  be  paid  in  cash, 
and  thereupon  pays  over  the  amount  to 
the  state,  city,  or  board  of  education,  makes 
such  payment  voluntarily,  and  is  not  en- 
titled to  be  subrogated  to  their  rights  in 
the  taxes  paid  upon  the  drawers  becoming 
insolvent  and  surrendering  their  tax  re- 
ceipts,— especially  as  against  bond  holders 
vmder     a     mortgage     from     the     taxpayer 


authorizing  foreclosure  in  case  of  default- 
in  payment  of  taxes,  where  the  taxes  have 
for  some  time  appeared  upon  the  record  to- 
have  been  paid  because  of  his  action. 
Mercantile  Trust  Co.  v.  Hart.  40  U.  S.  App. 
559,  22  C.  C.  A.  473,  76  Fed.  673,  35:  352 


IX.  Editorial  Notes. 

Defined;  doctrine  of;  nature  and  scope.  1: 
041 ;•    13:  619.* 

Equitable  doctrine  of.     5:  288.* 

On  payment  of  another's  debt.     23:  124. 

To  rights  of  mortgagee,  generally.  5:  289  ;•" 
23:  131. 

Of  holder  of  junior  mortgage  to  rights  of 
prior  mortgagee.  5:  290;*" 
23:  131. 

Of  equitable  assignee  to  rights  of  mort- 
gagee.   6:  61.* 

Right  to,  of  partner  who  paj-s  firm  debt. 
54:  614. 

Of  person  paying  tax.     29:  282. 

Of  sureties  to  rights  of  creditors.  1:  642;* 
5:  288;*    7:  84.* 

Right  of  surety  on  administrator's  bond, 
who  pays  claim.     9:  227.*" 

Of  creditor  to  collateral  securities  held  by^ 
surety.     5:  290.* 

Right  of  surety  to  be  subrogated  to  priority 
of  state  or  United  States- 
in  payment  from  assets  of 
debtor.     29 :  240,   248. 

Of  surety  who  pays  judgment  against  prin- 
cipal.    68:  520,  528,  534. 

Of  purchaser  on  void  execution  sale.  21  r 
33. 

On  executor's  bond  after  paying  claim^ 
9:  227.* 

Of  carrier  or  insurer  to  claims  against  eachi 
other.      3:  426.* 


SUBSCRIBER. 

To  Newspaper,  see  Newspaper,  1,  2. 


SUBSCRIBING  WITNESS. 

Proof  of  Hand  Writing  of,  see  Evidence^ 
815-817. 

Necessity  of  Calling,  see  Evidence,  818. 

Opinion  Evidence  as  to  Testator's  Sanity,, 
see  Evidence,  1320. 

Sufficiency  of  Testimony  of,  to  Assignment- 
of  Policy,  see  Evidence,  2328. 

To  Signature  by  ^lark.  see  Signature. 

Proof  of  Will  by,  see  Wills,  120-125. 

Impeachment  or  Corroboration  of,  see- 
Wills,   126-129. 

Legacv  to  Husband  or  Wife,  of,  see  Wills^ 
208. 

To  Mortgage,  see  ]\Iortgage,  24,  55. 

To  Will,  see  Wills,  I.  b;  V.  §  9. 

Editorial  Notes. 
Necessity  of  calling.     35:  321. 
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SUBSCRIPTION. 

llecovering  back  for  Failure   of    Considera- 
tion, see  Assumpsit,  9. 
Note  Given  for,  see  Bills  and  Notes,  34,  40, 

41. 
•Consideration  for.  see  Contracts,  48-53. 
For  College,  see  Estoppel,  294. 
As  Binding  Contract,  see  Contracts,  88. 
Time  as   of   Essence   of   Contract    for,    see 

Contracts,  307. 
■Construction  of  Contract  for,  see  Contracts, 

328-330. 
Condition  of,  see  Contracts,  602,  752. 
Made  on   Condition,  Enforcement  of  Check 

for,   see  Contracts,  836. 
Revocation  of,  see  Contracts,  7^8. 
'Ground   for  Rescission    of,    see'  Contracts, 

795-797. 
'To   Corporate   Stock,   see    Corporations,   V. 

b;  V.  f,  3;  VIII.  §§  25-27. 
Amount   of   Recovery   on   Failure    of    Con- 
sideration for,  see  Damages,  88. 
For    Building    Church,    Presumption    as    to 

Condition,  see  Evidence,  340. 
By  Married  Woman,  see  Husband  and  Wife, 

36. 
To  Stock  of  Partnership,  see  Partnership, 

6,  34. 
'Who  may  Maintain  Action  on,  see    Parties, 

10,  64. 
Agent's  Authority  as  to,  see  Principal  and 

Agent,  13. 
In  Aid  of  Railroad,  see  Railroads,  31-33. 
Taking  on  Sunday,  see  Sunday,  23,  24. 
By  Syndicate  for  Bonds,  see  Syndicate,  4. 
To  Wills,  see  Wills,  17-31,  133. 

Subscribers  of  money  and  land  to  induce 
■  a  third  person  to  establish  a  manufactory 
in  a  certain  community,  the  entire  cost  of 
which  is  nearly  four  times  the  value  of  the 
subscriptions,  cannot,  in  the  absence  of  a 
stipulation  as  to  the  time  the  business 
shall  be  continued,  maintain  an  action  to 
recover  back  their  subscriptions  or  to  en- 
join a  removal  of  the  machinery,  if,  after 
^an  honest  and  faithful  attempt  for  two  and 
a  half  years  to  render  the  business  a  suc- 
cess, it  proves  a  losing  venture.  Ayres  v. 
Button,    87    Mich.    528,    49   N.   W.    897, 

13:  698 

Editorial  Notes. 

Joint  or  several,    22 :  80. 
'Gift  of  note  for.    26:  305. 
Validity  of;   conditions.     3:  468.* 
Forfeiture  of,  for  breach  of  condition.     13: 

698. 
Procuring    subscriptions    on    Sunday.     14: 

194. 
;For  salary  of  pastor.  38:  687. 
Effect  of  receipt  of,  to    mitigate    damages 

for    wrongful    death.     67: 

94. 


SUBSTITUTED  SERVICE, 

Service  by  Publication,  see  Writ  and  Proc- 
ess, II.  c. 


SUBSTITUTION, 


On  Death  of  Party,  see  Abatement  and  Re- 
vival, IV. 

Of  Attorneys,  see  Attorneys,  42. 

Of  Guardian  ad  Litem  for  Next  Friend,  see 
Incompetent  Persons,  38. 

Of  One  Municipality  for  Another,  see  Mu- 
nicipal Corporations,  I.  c. 

Of  Parties  to  Action,  see  Parties,  IV.;  Re- 
ceivers, 109. 


SUBSURFACE  WATER. 
See  Waters,  II.  h;  IV,  §§  33,  34, 


SUBSEQUENT  CREDITORS. 

"^''alidity    of    Conveyances    as    against, 
Fraiululent  Conveyances,  VII. 


SUBTERRANEAN   STREAM. 
See  Waters,  II.  h;  IV.  §§  33,  34. 

■♦  •  » 

SUBWAY. 

Damages  in  Construction  of,  see  Eminent 
Domain,  377. 

As  Additional  Servitude,  see  Eminent  Do- 
main,  416. 

Judicial  Notice  as  to,  see  Evidence,  53. 

Mandamus  to  Compel  Action  in  Regard  to, 
see  Mandamus,  59,  180. 

Imposing  Debt  on  City  for,  see  Municipal 
Corporations,  323. 

Use  of  Public  Funds  for,  see  Public  Moneys, 
22. 

In  public  grounds. 

1.  The  right  to  enter  upon  the  Public 
Garden  in  Boston  so  far  as  is  necessary  to 
make  a  suitable  connection  between  sur- 
face tracks  and  the  subway  authorized  by 
Mass.  Stat.  1894,  chap.  548,  is  implied  from 
the  right  given  to  make  such  connection  on 
or  near  Boylston  street,  together  with  other 
provisions  of  the  statute.  Prince  v.  Crocker, 
166  Mass.  347,  44  N.  E.  446,  32:  610 

2.  The  right  to  extend  a  subway  upon  the 
Public  Garden  in  Boston  under  Mass.  Stat. 
1894,  chap.  548,  to  that  extent  modifies 
Mass.  Stat.  1894,  chap.  54,  §  12,  restricting 
highways,  etc.,  on  public  commons  or 
parks.  Id. 

3.  The  combined  action  of  the  legislature 
in  -passing  a  statute  and  of  the  inhabitants 
of  a  city  in  accepting  it  is  a  sufficient  an- 
swer to  an  objection  that  the  statute  au- 
thorizes the  use  of  public  grounds  without 
compensation  in  the  construction  of  a  sub- 
way for  transportation  .of  passengers.        Id. 
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^or  electric  wires. 

For  Telegraph  Wires,  see  Telegraphs,  3. 

For   Telephone   Wires,  see  Telephones,   5. 

4.  A  city  granting  to  a  subway  company 
the  right  to  lay  wires  and  construct  its 
subway  under  the  surface  of  streets,  as  the 
statutes  authorize  it  to  do  on  obtaining  the 
city's  consent,  acts  in  its  proprietary  ca- 
pacity, and  does  not,  by  so  doing,  misap- 
propriate the  street  or  any  part  of  it. 
State  ex  rel.  National  Subway  Co.  v.  St. 
Louis,  145  Mo.  551,  46  S.  W.  981,       42:  113 

5.  The  failure  of  an  ordinance  giving  a 
subway  company  the  right  to  have  a  con- 
duit below  the  surface  of  the  street,  to 
provide  for  and  hold  the  right  of  user  by 
other  companies,  does  not  make  the  ordi- 
nance invalid,  as  the  city  may,  by  the 
exercise  of  its  governmental  powers,  re- 
quire the  subway  company  to  allow  other 
companies  engaged  in  a  similar  business  to 
lay  their  wires  in  its  subway,  although  the 
subway  company  is  not,  in  strictness,  a 
common  carrier.  Id. 

6.  An  ordinance  granting  to  a  subway 
company  and  its  assigns  the  right  to  oc- 
cupy space  under  any  streets  in  the  city 
for  the  period  of  fifty  years,  to  the  practical 
exclusion  of  all  other  public  uses,  with 
power  to  select  its  own  patrons  and  dedi- 
cate its  own  terms  and  elect  which  streets 
it  will  use,  is  void  as  an  attempt  to  sur- 
render its  power  to  regulate  the  under 
ground  use  of  streets  by  wire-using  com- 
panies. State  ex  rel.  St.  Louis  Under- 
ground Service  Co.  v.  Murphy,  134  Mo.  548, 
31  S.  W.  784,  34  S.  W.  51,  35  S.  W.  11.32. 

34:  369 

7.  A  city  has  no  power  to  grant  to  a 
corporation  the  right  to  lay  a  subway  for 
electric  wires  under  all  the  city  streets, 
without  reserving  the  power  of  supervision 
and  control,  not  only  of  the  work  of  exca- 
vating in  the  streets,  but  of  all  matters 
incident  to  its  location,  construction,  main- 
tenance, and  use,  although  the  sole  purpose 
of  the  subway  may  be  that  of  leasing  to 
public   wire-using  corporations.  Id. 

Editorial  Notes. 

Franchise  of  electrical  company  for.  34:  369. 

Privilege  of  subway  in  street  as  contract 
within  provision  against 
impairing  obligation.  50: 
147. 


SUCCESSION  TAX. 

See  Taxes,  V.;  VL  §§  .33-35. 


♦  •  » 


SUCCESSIVE  SUITS. 

See  Action  or  Suit.  II.  c. 


SUFFERANCE. 

Tenancy    at    Sufferance,   see    Landlord   andf 
Tenant,  41^6. 


SUFFRAGE. 
Right  of,  see  Elections. 

Editorial  Notes. 

Right  of  women  to.     21 :  662. 

♦•» 


SUGAR  BOUNTIES. 
See  Bounties,  1-3.. 

♦-»♦ 

SUGAR   TRUST. 

Unlawful  Combination  to  Control,  see  Con- 
spiracy, 132,  133. 


SUGGESTIVE  FACTS. 
Evidence  of,  see  Evidence,  XL  i. 


SUCTION. 

Of    Running    Train,    Evidence    of    Experi- 
ments, as  to,  see  Evidence,  2174. 


SUICIDE. 

Necessity  of  Direct  Evidence  of,  on  Trial 
for  Murder,  see  Appeal  and  Error,  960a. 

Presumption  from,  see  Evidence,  327. 

Presumption  of  Sanity  of  Person  Commit- 
ting, .see  Evidence,  329. 

Evidence  of  Intent  to  Commit,  see  Evi- 
dence, 1574,  1575,  1587-1590,  1778. 

Evidence  on  Trial  for  Procuring  Person  to 
Commit,  see  Evidence,  1756. 

As  Evidence  of  Fraud,  see  Evidence,  1789. 

Proof  of  Death  by,  see  Evidence,  2219-2222. 

Person  Dying  from  Homicidal  Wound,  eee 
Homicide,  11. 

Af-senting  to,  as  Murder,  see  Homicide,  13. 

Of  Insured,  see  Evidence,  433-437.  440;  In- 
surance. 22.  192.  194-196,  582-i585,  756, 
761,  861.  872.  1239;  VL  b,  2,  c:  VL  b.- 
3,  g;  IX.  §  53;  Trial.  217.  569,  570. 

Proximate  Cause  of  Death  by,  see  Proxi- 
mate Cause,  148,  149. 

Suicide  is  not  a  crime  imder  Penal  Code, 
§§  172,  173.  which  make  it  a  crime  to  at- 
tempt to  commit  suicide.  Darrow  v.  Family 
Fund  Soc.  116  N.  Y.  537,  22  N.  E.  1093, 

6:495- 

Editorial   Notes. 

As    evidence    of    testamentary    incapacity. 

24:  577. 
Attempt   of   intoxicated   person  to  commit. 

36:  479. 
Inciting  or  abetting.     66:  304. 

Application  of  rule  as  to  prior  convic- 
tion of  abetter.    66:  .304. 
Incitement    amounting    to    compulsion. 
06:  304. 
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Ordinary  persuasion.     66:  304. 
Suicide  by  mutual  agreement.    66:  305. 
Distinction     between      principals      and 
abetters.     66:  305. 
Effect  of  statutory  enactment  as  to  suicide. 

66:  306. 
Sufficiency  of  proof.     66:  307. 


SUIT  MONEY. 


Due  Process  as  to,  see  Constitutional  Law, 

896. 
In  Divorce  Suit,  see  Divorce  and  Separation. 

V.  b. 


SUMMARY  PROCEEDINGS. 

To  Compel  Attorney  to  Turn  Over  Funds 
to  Client,  see  Attorneys,  84,  85. 

Judgment  against  Surety  in,  see  Constitu- 
tional Law,  855. 

For  Impounding  Animals  Running  at 
Large,  see  Constitutional   Law.  910. 

Against  Convict  Violating  Parole,  see 
Criminal  Law,  279. 

Right  to  Jury  Trial  on,  see  Jury,  25. 

For  Abatement  of  Nuisance,  see  Nuisances, 
129-134. 

By  Receiver  to  Recover  Assets,  see  Re- 
ceivers, 122,  123. 

Stipulation  as  to,  see  Stipulation,  3. 

1.  Parties  cannot  by  contract  ingraft 
upon  the  procedure  prescribed  for  a  sum- 
mary proceeding  a  remedy  or  practice  not 
warranted  bv  statute.  French  v.  Wilier, 
126  111.  611,  ^18  N.  E.  811,  2:  717 

2.  Where  a  statute  authorizes  a  special 
remedy  against  parties  to  a  bond  or  other 
particular  instrument,  an  ihstrument  of 
the  character  specified  is  necessary  to  such 
remedy.  Williams  v.  State,  25  Fla.  734,  6 
So.  831,  6:  821 


SUMMONS. 


See  also  Landlord  and  Tenant,  IV.  §  23. 
See  Writ  and  Process. 


SUNDAY. 

T.  Judicial    Proceedings. 
II.  Sport. 
III.  Labor  and  Business. 

a.  In  General. 

b.  Works  of  Necessity  and  Charity. 
IV.  Contracts.  * 

V.  Violation   of   Sunday    Law    as    a    De- 
fense. 
VI.  Editorial  Notes. 

\ 
Maturity  of  Note  Falling  Due  on,  see  Bills 
and'  Notes,  275. 


Custom  as  to  Reduced  Rates  of  Fare  on,  see 
Carriers,  600,  001. 

Equal  Protection  and  Privileges  as  to,  se& 
Constitutional  Law,  II.  a,  5,  6. 

Police  Power  as  to,  see  Constitutional  Law, 
1017-1021. 

Publication  in  Sunday  Newspaper,  see 
Publication,  11. 

Exclusion  of,  in  Computing  Time,  see  Ap- 
peal and  Error,  245;  Bills  and  Notes,. 
156;  Statutes,  27;  Time,  20-27. 


I.  Judicial  Proceedings. 

Exclusion  of,  in  Computing  Time  to  Sign 
Bill  of  Exceptions,  see  Appeal  and  Er- 
ror, 245. 

Filing  Application  for  Writ  o*f  Error  on,, 
see  Filing. 

T«sue  of  Attachment  on,  see  Holidays,  2. 

For  Editorial  Notes,  see  infra,  VI. 

1.  At  common  law,  dies  dominicus  non  est 
dies  juridicus, — the  Lord's  Day  is  not  a  day 
for  legal  proceedings.  Parsons  v.  Lindsay, 
41  Kan.  336.  21  Pac.  227,  3:  658 

2.  The  right  to  file  papers  on  Sunday  dur- 
ing the  progress  of  a  suit  is  clearly  im- 
plied by  Tex.  Rev.  Stat.  art.  1184,  pro- 
hibiting the  commencement  of  suits  or  the 
issue  of  process  on  that  day,  with  certain 
exceptions.  Hanover  F.  Ins.  Co.  v.  Shrader, 
89  Tex.  35,  32  S.  W.  872,  33  S.  W.  112, 

30:  498 

3.  A  complaint  filed  on  Sunday,  and  a 
summons  issued  thereon  by  the  clerk  of  the 
court,  is  a  ministerial  act,  and  is  not  pro- 
hibited by  Idaho  Rev.  Stat.  §  3866,  for- 
bidding the  transaction  of  judicial  business 
on  Sunday  except  in  certain  specified  cases. 
Havens  v.  Stiles,  8  Idaho,  250,  67  Pac.  919, 

56:  736 

4.  A  claim  bond  delivered  to  a  sheriff  on 
Sunday  is  absolutely  void  under  Ala.  Code, 
§  1749,  although  running  to,  and  inuring  to 
the  benefit  of,  the  parties  at  whose  instance 
and  under  whose  writ  the  goods  had  been 
seized  bv  the  sheriff.  Anderson  v.  Bel- 
linger, 87  Ala.  334,  6  So.  82,  4:  680 

5.  A  verdict  may  lawfully  be  received  in 
the  early  hours  of  Sunday  where  the  case 
was  commenced,  the  evidence,  argument, 
and  charge  of  the  court  concluded,  and  the 
jury  retired,  before  the  beginning  of  Sun- 
day. Henderson  v.  Reynolds,  84  Ga.  159, 
10  S.  E.  734,  7:327 

6.  A  judgment  rendered  on  Sunday  is 
void.  Parsons  v.  Lindsav,  41  Kan.  336,  21 
Pac.  227,  '  3:  658 


II.  Sport. 

Indictment  for  Playing  Ball,  see  Indictment,. 

etc.,  77. 
Validity  of  Statute  against    Playing    Base 

Ball,  see  Statutes,  57. 
For  Editorial  Notes,  see  infra,  VT. 

7.  Playing  baseball  on  Sunday  is  "sport- 
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ing"  within  the  prohibition  of  Neb.  Crim. 
Code,  §  241.  State  v.  O'Rourk,  35  Neb.  614, 
■53  N.  W.  591,  17:  830 


III.  Labor  and  Business, 
a.  In  General. 

Trohibition      against      Running      Railroad 

Trains  on,  as  Affecting  Commerce,  see 

Commerce,  73,  74. 
Equal  Protection  and  Privileges  as  to,  see 

Constitutional  Law,  II.  a,  5,  6. 
Statutory  Prohibition  as  Interference  with 

Religious    Freedom,    see    Constitutional 

Law,  1095a-1095c. 
■Contract  for  Publishing  and  Selling    News- 
paper on,  see  Contracts,  303a. 
Compelling    Sunday    Labor    as    Ground    for 

Terminating    Contract,    see    ContractiS, 

775. 
Refusal  to  Labor  on  Sunday  as  Ground  for 

Discharge,  see  Master  and  Servant,  40. 
Ordinance  as  to,  see  Municipal  Corporations, 

232,  233. 
For  Editorial  Notes,  see  infra,  VI. 

8.  The  common  law  does  not  prohibit 
ordinary  labor  on  Sunday.  Eden  v.  People, 
161  111.  296,  43  N.  E.  1108,  32:  659 

9.  Selling  theater  tickets  and  managing 
the  entertainment  on  Sunday  is  "laboring" 
within  the  prohibition  of  the  Arkansas 
statute.  Quarles  v.  State,  55  Ark.  10,  17  S. 
W.  269,  14:  192 

10.  A  steamboat  pilot  who  is  employed 
upon  a  boat  engaged  in  carrying  passengers 
to  and  from  pleasure  parties  on  Sunday  is 
■within  the  provisions  of  a  statute  provid- 
ing for  the  punishment  of  persons  who  are 
found  on  that  day  at  common  labor  or  en- 
gaged in  their  usual  vocations,  works  of 
necessity  and  charitv  alone  excepted. 
Dugan  V.  State,  125  Ind.  130,  25  N.  E.  171, 

9:  321 
Making  will. 

11.  A  will  is  not  invalid  because  made  on 
Sunday,  without  any  imusual  circum- 
stances or  special  necessity  for  its  execution 
Upon  that  day.  The  drafting  and  execution 
of  the  will  do  not  constitute  "common 
labor,"  or  work  in  one's  "usual  avocation," 
"within  the  meaning  of  Ind.  Rev.  Stat.  1881. 
§  2000.  Rapp  V.  Reehling,  124  Ind.  36,  23 
N.  E.  777,  7:  498 

Sale  of  liquors. 

Unlawful  Sales  of  Liquor  on  Simday  Gen- 

erallv,  see  Intoxicating  Liquors,  22,  23, 

40-42.  11.5,  137.  143. 

12.  Selling  intoxicating  liquors  on  Sun- 
day is  engaging  in  "labor"  within  the  mean- 
ing of  N.  M.  Laws  1887,  chap.  26.  which  pro- 
hibits engaging  in  sports,  disturbing  any 
worslii])ping  assembly  or  private  family,  at- 
tending any  public  mooting  or  public  exhi- 
bition, except  for  religious  worship  or  in- 
.stniotion,  or  engaging  in  any  labor  except 
works  of  necessity,  cliarit\',  or  mercy.  The 
omission  from  the  act  of  the  express  pro- 
visions   of   a    prior    act     thereby    amended 


against  buying,  selling,  or  keeping  open  any 
store  or  place  of  business,  does  not  show 
a  legislative  intention  to  permit  such  acts. 
Cortesy  v.  Territory,  6  N.  M.  682,  30  Pac. 
947,  19:  349 

Sending  telegrams. 
For  Editorial  Notes,  see  infra,  VI. 

13.  A  telegraph  company  is  prohibited 
from  receiving  on  Sunday  messages  that 
may  as  well  be  sent  on  any  other  day  as 
on  Sunday  without  causing  loss,  harm,  or 
suffering;  but  it  may  receive  and  transmit 
on  that  day  messages  designed  to  relieve 
suffering,  avert  harm,  and  prevent  serious 
loss.  Western  U.  Teleg.  Co.  v.  Yopst,  118 
Ind.  248,  20  N.  E.  222,  3:  224 

b.  Works  of  Necessity  and  Charity. 

Prejudicial  Error  in  Refusing  Instruction  as 

to    Burden    of    Proof,   see    Appeal   and 

Error,  1081. 
Expulsion    from    Benefit    Society    on,    see 

Benevolent  Societies,  44,  45. 
Burden  of  Proof  as  to,  see  Evidence,  763, 

764. 
For  Editorial  Notes,  see  infra,  VI. 

14.  The  repairing  of  a  belt  in  a  factory 
so  as  to  prevent  200  hands  from  losing  a 
day's  work  the  following  day  is  within  an 
exception  to  a  Sunday  law  permitting 
works  of  necessity  on  that  day,  where  the 
defect  was  not  discovered  until  too  late  to 
repair  it  on  Saturday  with  the  appliances  at 
hand,  and  the  owner  of  the  mill  was  not 
negligent  in  not  having  foreseen  the  acci- 
dent, or  having  appliances  at  hand  to  re- 
pair it  immediately.  State  v.  Collett,  72 
Ark.  167,  79  S.  W.  791,  64:  204 
Pumping    oil    well. 

Question  for  Jury  as  to,  see  Trial,  157. 

15.  The  pumping  of  an  oil  well  must  be 
deemed  a  "work  of  necessity"  within  tho 
meaning  of  a  statute  forbidding  Sunday 
labor,  except  works  of  necessity  or  charity, 
where  permanent  loss  and  injury  would  re- 
sult to  the  owner  of  the  well  by  reason 
of  not  pumping  it.  State  v.  McBee,  52  W. 
Va.  257,  43  S.  E.  121,  60:633 
Selling  meat. 

Burden  of  Proof  as  to,  see  Evidence,  764. 

16.  The  sale  of  meat  by  a  butcher  to  his 
customers  on  Sunday  is  not  a  work  of 
necessity  or  charity  within  the  exception 
of  Ga.  Pen.  Code,  §  422,  prohibiting  all  other 
work  on  the  Lord's  Day,  merely  because  his 
customers  prefer,  as  a  matter  of  con- 
venience, not  to  make  their  purchases  on 
the  previous  day.  Arnheiter  v.  State,  115 
Ga.  572,  41  S.  E.  989,  58:  392 
Keeping    barber   shop   open. 

Due  Process  as  to,  see  Constitutional  Law, 

683. 
Police  Power  as  to,  see  Constitutional  Law, 

1018-1021. 
Question  for  Jury  as  to,  see  Trial,  156. 

17.  Keeping  a  barber-shop  open  and 
shaving  customers  on  Sunday  is  not  a  work 
of  necessity  within  the  meaning  of  Pa.  Act. 
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1704.  Com.  V.  Waldman,  140  Pa.  89,  21 
Atl.  248,  11:  563 

18.  It  is  not  an  act  of  necessity  to  keep 
•open  a  barber  shop  on  Sunday  for  the 
i;iansaction  of  business.  State  v.  Sopher, 
25  Utah,  318,  71  Pac.  482,  60:  468 

19.  The  work  of  a  barber  is  not  a  work 
of  necessity,  witliin  the  me&^ning  of  an  ex- 
ception to  Tex.  Pen.  Code,  art.  196,  forbid- 
ding Sunday  labor,  in  the  absence  of  any 
peculiar  reason  showing  that,  under  the 
•circumstances  of  a  particular  case,  the  work 
was  necessary.  Ex  parte  Kenned}^,  42  Tex. 
Crim.  Rep.  148,  58  S.  W.  129,  51:  270 
Sending  telegram. 

Burden  of  Proof  as  to,  see  Evidence,  238. 
See  also  Pleading,  226. 
jTor  Editorial  Xotes,  see  infra,  VI.*' 

20.  Proof  that  a  telegraph  message  de- 
ilivered  to  an  agent  to  be  sent  on  Sunday 
was  important,  without  proof  that  it 
•could  not  have  been  sent  on  Saturday,  or 

that  the  purpose  could  not  have  been  ac- 
complished by  sending  it  on  Monday,  is  in- 
sufficient to  establish  a  case  of  necessity,  so 
as  to  make  the  company  liable  for  failure 
to  send  it.  Western  U.  Teleg.  Co.  v.  Yopst, 
118   Ind.  248,  20  N.  E.  222,  3:224 

Sunday  newspaper. 

21.  Under  Minn.  Gen.  Stat.  1878.  chap. 
100,  §  20,  issuing,  publishing,  and  cireulat- 
5ng  a  newspaper  on  Sunday  was  unlawful. 
It  was  not  a  work  of  necessity  or  charity. 
Handy  v.  Globe  Pub.  Co.  41  Minn.  188,  42 
K.  W.  872,  4:  466 

22.  Selling  Sunday  newspapers  is  not  a 
work  of  necessity  or  charity  within  a  pro- 
viso excepting  such  works  from  the  opera- 
tion of  a  statute  imposing  a  penalty  for 
■doing  and  performing  worldly  employment 
on  Sundav.  Com.  v.  Matthews,  152  Pa.  166, 
25  Atl.  548,  18:  761 
'Church  subscription. 

For  Editorial  Notes,  see  infra,  VI. 

23.  A  subscription  to  liquidate  an  in- 
debtedness upon  a  church  is  not  void  be- 
cause made  on  Sunday,  under  a  statute 
making  "common  labor"  on  that  day  illegal, 
but  excepting  work  of  "charity."  Such  a 
subscription  is  not  "common  labor,"  al- 
though ordinary  contracts  would  be;  and 
St  is,  moreover,  a  work  of  "charity."  Bryan 
V.  Watson,  127  Ind.  42,  26  N.  E.  666, 

11:  63 

24.  A  subscription  toward  the  indebted- 
ness of  a  church  is  within  the  exception  of 
the  statute  prohibiting  any  labor  on  Sun- 
day, "except  that  of  necessity  or  charity." 
First  M.  E.  Church  v.  Donnell,  110  Iowa, 
5,  81  N.  W.  171,  46:  858 


IV.  Contracts. 

Taking  Church  Subscription  on  Sunday,  see 

supra,  23,  24. 
Sale  by  Agent,  see  Principal  and  Agent,  19. 
Replevin  of  Property   Sold  on  Sunday,  see 

Replevin,  17. 
•  See  also  supra.  4. 
iFor  Editorial  Notes,  see  infra,  VI. 

25.  A  contract  delivered  on  Sunday  is  a 
L.R.A.  Dig.— 174. 


contract  made  on  that  day.  within  the 
meaning  of  Ala.  Code,  §  1749,  declaring 
contracts  made  on  Sunday  to  be  absolutely 
void.  Anderson  v.  Bellinger,  87  Ala.  334, 
6  So.  82,  4:  680 

26.  A  contract  for  the  purchase  and  sale 
of  real  estate  is  not  void  because  made  on 
Sunday,  under  a  statute  forbidding  the  do- 
ing of  any  labor,  business,  or  work  "of  his 
ordinary  calling"  on  that  day,  where  such 
a  transaction  is  not  a  part  of  the  ordinary 
calling  of  either  party  to  it.  Rodman  v. 
Robinson,  134  N.  C.  503,  47  S.  E.  19,    65:  682 

27.  A  contract  made  on  Sunday  cannot  be 
declared  void  because  opposed  to  public 
policy.  Id. 

28.  Parol  negotiations  on  Sunday  have 
no  effect  on  the  validity  of  a  contract  with- 
in the  statute  of  frauds,  which  is  actually 
executed  in  writing  and  delivered  on  a 
secular  day.  Tyler  v.  Waddingham,  58 
Conn.  375,  20  Atl.  335,  8:  657 

29.  The  fact  that  forfeits  were  deposited 
on  Sunday  to  bind  the  parties  to  an  agree- 
ment which  was  invalid  because  made  on 
that  day  does  not  give  one  of  them  any 
right  to  recover  his  deposit  after  the  holder 
has  executed  the  transaction  on  a  subse- 
quent day  by  delivering  the  forfeit  to  the 
other  party  before  he  was  notified  not  to 
do  so.  Thornhill  v.  O'Rear,  108  Ala.  299, 
19  So.  382,  31:792 


V.  Violation  of  Sunday  Law  as  a  Defense. 

Contract  to  Furnish  Cars,  see  Carriers,  950. 
Injury  to  Insured,  see  Insurance,  1076. 
For  Editorial  Notes,  see  infra,  VI. 

30.  The  fact  that  a  team  was  hired  on 
Sunday  does  not  affect  the  liability  of  the 
hirer  for  conversion  by  an  unauthorized  use 
of  the  property.  Doolittle  v.  Shaw,  92 
Iowa,  348,  60  N.  W.  621,  26:  366 
Personal  injury  cases. 

For  Editorial  Notes,  see  infra,  VI. 

31.  The  fact  that  a  personal  injury  was 
sustained  on  the  Lord's  Day  on  account  of 
negligence  of  a  railroad  company  is  not  a 
defense  to  recover  under  Mass.  Stat.  1884, 
chap.  37.  Jordan  v.  New  York,  N.  H.  & 
H.  R.  Co.  165  Mass.  346,  43  N.  E.  Ill, 

32:  101 

32.  A  railroad  company  cannot  defend 
against  an  action  for  negligently  causing 
the  death  of  a  brakeman  by  failure  to  fur- 
nish safe  appliances,  on  the  ground  that  he 
was  killed  on  Sunday  while  working  in 
violation  of  the  Sunday  law.  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Buck,  116  Ind.  566,  19 
N.  E.  453,  2:  520 

33.  Riding  home  from  a  railroad  station 
in  a  peaceable  and  quiet  manner  on  Sab- 
bath evening  is  not  such  a  violation  of 
statute  against  labor,  sport,  games,  etc., 
on  that  day  as  will  defeat  a  right  to  re- 
cover for  injuries  received  from  a  train  at  a 
railroad  crossing.  Van  Auken  v.  Chicago 
&  W.  AI.  R.  Co.  96  Mich.  307,  55  N.  W. 
971,  22:  3a 
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34.  The  tact  that  a  person  was  traveling 
on  Sunday  in  violation  of  statute  does  not 
preclude  her  from  maintaining  an  action 
against  a  carrier  for  injuries  received  in 
leaving  the  depot  grounds.  Delaware,  L.  & 
W.  R.  Co.  V.  Trautwein  (X.  J.  Err.  &  App.) 
52  N.  J.  L.  169,  19  Atl.   178,  7:  435 

35.  Riding  upon  Sunday  for*  exercise  and 
for  no  other  purpose  is  not  a  violation  of 
the  Maine  statute  which  prohibits  unneces- 
sary walking  or  riding  on  that  day.  Sulli- 
van v.  Maine  C.  R.  Co.  82  Me.  196,  19  Atl. 
169,  8=  427 

36.  That  one  was  violating  the  Sunday 
law  at  the  time  of  receiving  an  injury 
caused  by  a  defect  in  a  city  street  will  not 
defeat  an  action  for  damages  against  the 
city,  where  the  violation  of  the  Sunday 
law  was  in  no  way  responsible  for  the  ac- 
cident. Kansas  City  v.  Orr,  62  Kan.  61,  61 
Pac.  397,  50:  783 

37.  The  mere  fact  that  both  parties  were 
violating  the  Sunday  law  by  hunting  on 
that  day  will  not  prevent  one  of  them  from 
recovering  from  the  other  for  injuries 
caused  by  the  negligent  discharge  of  a  re- 
volver by  the  other.  Gross  v.  Miller,  93 
Iowa,  72,  61  N.  W.  385,  26:  605 


VI.  Editorial  Notes. 

Nonjuridical    day.      3:  658.* 

Exclusion  of.  in  computing  time,  when  first 

or  last  day.    49:  203. 
Receiving  verdict  on.     7:  327.* 
Constitutionality  of  Sunday  laws.     22:  721. 
^^^lat  are  works  of  necessity.       3:  224.* 
Validity  of  contract  made  on.     3:224;*  4: 

680;»  7:  498;*   11:  63.* 
Remedy  of  party  as  to  rescission  of   Sun- 
day contract.     17:  779. 
Transmission  of  telegram  upon.     3:  224.* 
Right  of  alleged  fraudulent  grantee  to  show 
that      judgment      against 
grantor    was   based    on    a 
transaction     in     violation 
of    Sunday    law.      67 :  602 
Criminal   liability   of  children   for   Sabbath 

desecration.      36:  208. 
Prohibition  of  Sunday  sports  or  games.   17: 

830. 
Criminal  liability  for  Sabbath  breaking  by 
agent  or  servant.    41 :  658. 
670. 
Violation  of  Sunday  law  as  defense  to  ac- 
tion for  personal  injuries. 
9:  321.* 
Pleading,   in  actions  for  violation  of   Sun- 
day law.     4:  466.* 
Sunday  labor.     14:  192. 

Commercial    transactions.     14:  193. 
To  prevent  loss  or  injury.     14:  193. 
Agricultural   operations.      14:  193. 
Other  secular  employments.     14:  193. 
To  save   time.      14:  194. 
Decisions  affecting  carriers.     14:  194. 
Procuring   subscriptions;    making   will. 
14:    194. 


SUNSTROKE. 

Death   of   Insured   bv,  see   Insurance,   1022. 
1128. 


SUPERINTENDENT. 


As  Fellow  Servant,  see  Master  and  Serv- 
ant, II.  e,  5,  6. 

Of  Insurance,  see  Insurance.  51 ;  Mandamus^ 
44;  Writ  and  Process,  28. 

Of  Mine,  Liability  for  Negligence  of,  see- 
Master  and  Servant.  614.  615. 

Of  Prisons,  see  Officers,  52,  115;  Prison,  1. 

Of  Public  Instruction,  see  Schools.   63. 

Of  Schools,  see  Mandamus,  142;  Officers,  66,. 
67,  71;  Parliamentary  Law,  2,  6;  Prohi- 
bition, 33;  Schools,  31,  34,  56,  57,  63^ 
65,  70,  75,  76. 


SUPERINTENDING  CONTROL. 
See  Courts,  II.  a,  2;  VI.  §  9. 


SUPERSEDEAS. 


Supersedeas   Bond,   see   Appeal   and  Error^ 

150,  151. 
In  General,  see  Appeal  and  Error,  III.  b. 


SUPERSTITIOUS  USES. 

Editorial  Notes. 
Bequest  for  masses  as.    25:  360. 

• ^-9^^ 

SUPERVISOR. 

Mode  of   Official   Action   of   Board    of,    see 

Boards,  4. 
As  County  Officers,  see  Counties,  II.  d. 
Extra  Compensation  of,  see  Officers,  183. 
Liability  of.  for  Loss  of  Public  Funds,  see 

Officers,  205. 
As  Party  to  Action  by  Town,  see  Parties^. 

24. 

♦-•-♦ 

SUPPLEMENTAL  ABSTRACT. 

On  Appeal,  see  Appeal  and  Error,  IV.  m. 


SUPPLEMENTAL    AFFIDAVITS. 

In  Attachment  Suit,  see  Attachment  Suit,. 
49. 


SUPPLEMENTAL   PETITION. 

For  Removal  of  County  Seat,  see  Counties,. 
17. 


SUPPLEMENTAL  PLEADINGS— SURETY  COMPANIES. 


2771 


SUPPLEMENTAL  PLEADINGS. 
See  Pleading,  I.  o. 

♦-•-♦ 

SUPPLEMENTAL    RECORD. 
On  Appeal,  see  Appeal  and  Error,  167. 


SUPPLEMENTARY  PROCEEDING. 

See  Execution,  II;  III.  §  3. 


SUPPLIES. 

Editorial  Notes. 
Maritime  lien  for.    70:  399,  407,  439. 


[ 


SUPPORT. 

Contract     for,    see    Contracts,    420;    Eeal 

Property,  6. 
Performance  of  Contract  for,  see  Contracts, 

253,  704. 
Place  of  Furnishing,  see  Contracts,  648,  745. 
Rescission  of  Contract  for,    see    Contracts, 

817. 
Termination  of  Contract  for,  by  Death,  see 

Death,  21,  22. 
Covenant  for,  see  Covenant,  4. 
Damages  for  Failure  to  Furnish,  see  Dam- 
ages, 103. 
Evidence  as  to  Contract  for,  see  Evidence, 

2119. 
Conveyance       in       Consideration     of,     see 

Fraudulent    Conveyances,    59;     Specific 

Performance,   38,  41,  42. 
Of  Husband  or  Wife,  Jurisdiction  of  Equity, 

as  to,  see  Equity,  10,  11. 
Of  Wife,  Husband's  Liability  for,  see  Hus- 
band and  Wife,  3-14. 
Of  Husband,  Wife's  Liability,  see  Husband 

and  Wife,  41. 
Wife's   Agreement   to   Eepay   Advances   by 

Husband   for,   see   Husband   and  Wife, 

114. 
Contract  by  Wife  to  Support  Husband,  see 

Husband  and  Wife,   124. 
Agreement   for   Separate   Support  of  Wife, 

see   Divorce    and   Separation,  VIII. 
Failure  to   Supply,  as   Ground  for  Divorce, 

see    Divorce    and    Separation,  29. 
Of  Children  in  Case  of  Divorce,  see  Divorce 

and  Separation,  VII. 
Of  Infants  Generally,  see  Infants,  I.    b. 
Of  Parent,  see  Parent  and  Child.  5-7. 
Parent's   Right    of   Action   on   Contract  for 

Support  of  Minor,  see  Parties,  25. 
In    Insane    Asylum,    see    Incompetent    Per- 
sons, IV. 
Limitation  of  Action  for,  see  Limitation  of 

Actions.  33. 
Mortgage    for,    see    Mortgage,    7,    134,    136, 

156. 


Enforcing    Mortgage    for,    see    Election    of 

Remedies,  40. 
Who  may  Enforce  Contract  for,  see  Parties, 

62. 
Public  Money  for,  see   Parties,   101. 
Of  Poor  Person,  see  Poor  and  Poor  Laws, 

1-10. 
Trust  for,  see  Trusts,  136,  138,  145,  183. 
Gift   for,  by   Will,  see  Wills,   III.   g,  7. 

Editorial   Notes. 

Deed  to  secure.     3:  836.* 

Moral  obligation  as  consideration  for 
promise  to  pay  for  past 
support  of  relative.  53: 
355. 

Validity  of  agreement  to  transfer  future - 
acquired  property  in  con- 
sideration of  maintenance. 
70:.  485. 

Equitable  relief  against  forfeiture  of  devise 
on  condition  of  support. 
69:  481. 


SUPPRESSING  DEPOSITIONS. 
See  Depositions,  3. 


SUPREME  COURT. 


Original  Jurisdiction  of,  see  Courts,  II.  a, 

2. 
Mandamus  to,  see  Mandamus,  53,  54. 


SURETIES. 


For    Good    Behavior,    see    Criminal    Law, 

194-196. 
Necessity  of  Requiring  Bond  from  Trustee, 

see  Executors  and  Administrators,  174. 
Of  the  Peace,  see  Justice  of  the  Peace,  20. 
In  General,  see  Principal  and  Surety. 


SURETY   COMPANIES. 

Special  Privilege  to,  see  Constitutional  Law, 
397. 

Interference  with  Right  of  Contract  of,  see 
Constitutional  Law,  695. 

Right  to  Plead  Ultra  Vires,  see  Corpora- 
tions, 174. 

As  Surety,  see  Principal  and  Surety,  61. 

A  statute  permitting  trustees  to  charge 
against  the  estates  in  their  hands  such 
sums  as  they  have  paid  to  any  company  for 
becoming  surety  on  their  bonds  gives  no 
lien  in  favor  of  the  company,  in  the  absence 
of  express  provision  to  that  effect.  Re 
Clark,   195   Pa.   520,  46  Atl.    127,       48:  587 

Editorial  Notes. 

Legal   powers  and  privileges  of  surety  and 
trust  companies.     48:  587, 
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In  general.     48:  587. 

Special  act  creating.    48:  588. 

Granting  special  or  exclusive  privileges 

to.     48:  588. 
Power  to  act  as  guardian,  etc.,  ■without 

bond.     48:  589. 
Power  to  act  as  surety.     48:  589. 
In  general.     48:  589. 
On  appeal  bond.    48:  590. 
Right  to  counter  security.     48:  691. 
Right   to   relief   from  suretyship.     48: 
591. 
Eight    to    tax    amount    paid    to,    as    costs. 

48:  591. 
Right    of    personal    representative,    etc.,    to 
credit  for  amount  paid  to. 
48:  591. 
Foreign  companies.     48:  592. 

Power  to  act  as  surety.    48:  592. 
Power  to  act  as   trustee,  etc.     48:593. 


SURFACE. 

Adverse  Possession  of,  see  Adverse  Posses- 
sion, 69-71. 


SURFACE  SUPPORT. 

Measure   of   Damages   for  Removal   of,   see 

Damages,  410. 
Right  of  Action  for  Removal  of.  Passing  by 

Deed,  see  Deeds,  70. 
Limitation    of    Action    for    Injury    to,    see 

Limitation  of  Actions,  138,  139. 
Duty   of   Miner   to   Leave,   see   Mines,   45- 

47. 


SURFACE   WATERS. 

Right  to  Compensation  for  Damage  by,  see 

Eminent  Domain,  359,  360. 
Recovery  for  Damage  from  Diversion  of,  see 

Eminent  Domain,  389. 
Injunction   against   Unlawful   Discharge  of, 

see  Injunction,  206. 
Municipal    Liability    as    to,    see    Municipal 

Corporations,  529-538,     547. 
See  also  \Yaters,  II.  g;  IV.  §§  29-32. 


SURGEONS. 


See  Dentists;  Physicians  and  Surgeons. 


SURPLUS. 

Payment  of  Previous  Defuiencies  in  Annu- 
ity from,  see  Annuities,  7. 

Of  Insurance  Company,  see  Insurance,  28- 
31;  Pleading,  300,  301. 

On  Foreclosure,  see  Mortgage,  212-214. 

On  Sale  of  Land  for  Taxes,  see  Taxes.  511. 

Set-OfT  against,  see  Set-Off  and  Counter- 
claim, 42. 


SURPLUSAGE. 

In   Indictment   or   Information,    see  Indict- 
ment, etc.,  23,  24,  04. 
In  Pleading,  see  Pleading,  I.  q. 
In  Title  of  Statute,  see  Statutes,  257. 


SURPRISE. 


As  Ground  for  Re-hearing,  see  Appeal  and 

Error,  1255. 
Setting  Aside  Judgment  for,  see  Judgment, 

427. 
As  Ground  for  New  Trial,  see  New  Trial, 

58,    59. 

Editorial  Notes. 

As  ground  of  injunction  against  judgment, 
30:  800. 


SURRENDER. 


Of  Insurance  Policy,  see  Estoppel,  162;  In- 
surance, III.  c. 

Of  Ijease,  see  Landlord  and  Tenant,  62-67, 
88-92. 

Of  Possession,  see  Evidence,  729. 


SURROGATE. 


Right  to  Appeal  from  Decision  of,  see  Ap- 
peal and  Error,  31. 

Sufficiency  of  Exceptions  to  Conclusions  of, 
see  Appeal  and  Error,  288. 

Jurisdiction  of,  see  Courts,  VI.  §    5. 

Discretion  of,  as  to  Executor's  Commissions, 
see  Executors  and  Administrators,  179. 

Conclusiveness  of  Order  of,  see  Judgment, 
215. 

♦•» 


SURVEYOR. 

Editorial  Notes. 

Place  at  which  official  acts  of,  may  be  per- 
formed.    33:  92. 
Compensation  of.     10:  215.* 


SURVIVAL. 


Of  Cause  of  Action,  see  Abatement  and  Re- 
vival, II. 

Of  Homestead  Exemption,    see  Homestead, 
04. 

♦-•-♦ 

SURVIVING  PARTNER. 

Rights  and  Powers  of,  see  Partnership,  86- 
90,  101,  127-131. 


SURVIVORSHIP— SYLLABI. 
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SURVIVORSHIP. 

Presumption  as  to,  spe  Evidpneo.  TT.  e,  3. 
As  Between  Beneficiary  and  Insured  Killed 

in  Same  Disaster,  see  Insurance,  1230. 
Of  Beneficiaries  under  Will,  see  Wills,  344- 

347,   350,   351,  37G-382. 

Editorial   Notes. 

Prescription  of  survivorsliip  among  those 
who  perish  in  a-  common 
calamity.     51 :  863. 


SUSPENSION. 


Of    Sentence,    see    Contempt,    90;    Criminal 

Law,  IV.  g. 
Of  Power  of  Alienation,  see  Perpetuities. 
Of  Oflicer.  see  Officers,  152-157. 
Of  Pupil,  see  Schools,  I.  d. 

Editorial  Notes. 
Of  sentence.     14:  285. 


SUSPENSIVE  APPEAL. 

Amount  of  Bond  on,  see  Appeal  and  Error, 
150. 


SUSPICION. 


Of  Fraud,  Sufficiency  of,  see  Evidence,  2225, 
2226. 


SUSPICIOUS  PERSONS. 

Authorizing  Conviction  of  Being,  see  Disor- 
derly Persons,  1. 


SWALES. 

Editorial  Notes. 
As  -water  courses.     15:  630. 

♦ » » 


SWAMP. 

Draining  Surface  Water   into,  see  Waters, 
418. 


SWAMP    LAND. 


Judicial  Notice  as  to,  see  Evidence.  54. 
Island   Passing  Under  Grant  of,  see   Public 
Lands,   4. 


SWEAT  SHOP. 

Judicial  Notice  of  Danger  to  Health  from 
Clothing  Made  in,  see  Evidence,  114. 


♦  •  » 


SWEEPING. 
See  Street  Sweeping. 

«-•-» 


SWINDLING. 

See  False   Pretenses;   Larceny,  8. 

♦  >» 

SWING  BRIDGE. 

Admiralty  Jurisdiction  Over,  see  Admiralty, 
3. 

^  •  » 

SWITCH. 

Requiring  Connecting  Railroad  to  Mak«,  see 
Carriers,  1027-1033. 

Revocation  of  License  to  Maintain,  see  Li- 
cense, 19. 

Injury  to  Employee  by  Defects  in,  see 
Master  and  Servant,  165,  168-170,  447. 

Assumption  of  Risk  as  to,  see  Master  and 
Servant,  304,  322-325,  327. 

Contributory  Negligence  as  to,  see  Master 
and   Servant,  392. 


SWITCHBACK. 

Negligence  as  to,  see  Negligence,  46. 


SWITCH    KEY. 


Negligence  as  to,  see  Master  and  Servant, 
153. 


SWITCH  STAND. 


Assumption  of  Risk  as  to,  see  Master  and 
Servant,  304. 


SWITCH   TRACK. 


Agreement  with   Landowner  as  to  Use  of, 
see  Contracts.  781. 


SYLLABL 

Right  to  Monopoly  in,  see  Copyright,  6,  7. 
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from 


Infringement  of,  see  Copyright,  25-29, 
Power    of    Legislature     to    Require, 

Court,  see  Courts,  247. 
Decision  as  to  Validity  of  Statute  Requiring 

Judges  to  Make,  see  Courts,  286. 
Burden  of  Proof  as  to  Use  of,  in  Digesting, 

see  Evidence,  364. 


'     SYNDICATE. 


Rights  and  Liabilities  of  Promoters  of  Cor- 
porations Generally,  see  Corporations, 
IV.  h;  VIII.  §  47. 

Note  of  Subscriber  to,  see  Bills  and  Notes, 
186. 

Usages  of,  see  Custom,  19. 

Withdrawal  of  Bonds  from,  see  Mortgage, 
53. 

As  Partnership,  see  Partnership,  12. 

1.  A  syndicate  is  an  association  of  indi- 
viduals formed  for  the  purpose  of  conduct- 
ing and  carrying  out  some  particular  busi- 
ness transaction,  ordinarily  of  a  financial 
character,  in  whi  ih  the  members  are  mu- 
tually interested.  Baltimore  Trust  &  G. 
Co.  V.  Hambleton,  84  Md.  456,  36  Atl.  597, 

40:  216 

2.  It  is  the  plain  and  imperative  duty  of 
promoters  of  a  syndicate  towards  persons 
who  are  invited  to  co-operate  in  the  enter- 
prise, not  only  to  abstain  from  stating  as 
a  fact  that  which  is  not  a  fact,  but  not  to 
omit  to  state  any  circumstances  within 
their  knowledge  the  existence  of  which 
might  in  any  way  affect  the  extent  or  qual- 
ity of  the  advantages  held  out  as  induce- 
ments to  the  others.  Id. 

3.  One  who  pays  commission  to  a  mem- 
ber of  a  syndicate  who  acted  as  his  agent 
in  forming  it,  under  a  secret  agreement  giv- 
ing him  an  advantage  over  the  other  mem- 
bers, is  liable  to  the  syndicate  as  for  mis- 
application of  its  funds,  especially  when  it 
was  part  of  a  fund  held  in  trust  for  syndi- 
cate exjjenses,  in  which  such  member  de- 
clared to  his  associates  that  he  had  no  in- 
terest. Id. 

4.  An  additional  subscription  for  a  block 
of  bonds  by  a  second  syndicate  composed 
in  part  of  members  of  the  first  syndicate, 
which  bought  bonds  with  an  option  for  an 
additional  purchase  with  "the  same  rights 
and  privileges"   provided   with  reference  to 


the  former,  is  subject  to  the  same  provision 
as  to  a  commission  provided  for  in  the  or- 
iginal agreement.  Id. 

5.  A  purchase  of  lands  by  real-eatate 
agents  on  behalf  of  a  syndicate  of  which 
they  are  members,  when  the  agents  are  also 
secretly  acting  as  agents  of  the  vendor,  can- 
not be  enforced  against  the  other  members 
of  the  syndicate.  Ferguson  v.  Gooch,  94 
Va.   1,  26  S.   E.   397,  40:  234 

6.  A  selection  of  a  trustee  to  take  title  to 
property  purchased  for  a  syndicate,  and  to 
give  a  deed  of  trust  thereon  for  a  part  of 
the  purchase  price,  is  not  within  the  implied 
authority  of  real  estate  agents  who  are 
members  of  and  who  formed  the  syndicate. 

Id. 

Editorial  Notes. 


Relations  and  rights  of  syndicate  members. 
40:  216. 
Scope  and  nature  of  the  subject.     40: 

216. 
Rights    and   powers    of   members.     40: 

217. 
Rights,  duties,  and  liabilities  in  trans- 
actions     between      them- 
selves.    40:  218. 

General  rule  as  to  good  faith  re- 
quired.    40:218. 

Sales  by  member  to  association. 
40:  219. 

Purchases  with  secret  advantages. 
40:  222. 

Dealings  between  associations  hav- 
ing common  members.  40: 
224. 

Contribution  to  capital,  expenses, 
and  losses.     40:  225. 

Interest  in  property  of  association. 
40:  225. 

Compensation    for    services.        40: 
226. 
Remedies,  40 :  226. 


SYPHILIS. 

As  Excuse  for  Breach  of  Promise,  see  Breach 

of  Promise,  8-11. 
Communication  of,  as  Ground   for  Divorce, 

see  Divorce  and  Separation,  21. 
As  Ground  for  Annulment  of  Marriage,  see 

Marriage,  51, 


TABULATION. 


TACKING. 


Admissibilitv 
1010-1014. 


in     Tvidence,    see    Evidence,  i  See   Adverse  Possession,  78-84. 


TAIL— TAXES. 
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TAIL. 

lEstates  in,  see  Real  Property,  I.  b;   Wills, 
III.  g,  3. 


TAIL   RACE. 


"Right  of  City  to  Discharge  Sewage  into,  see 
Waters,  297. 


TAKING. 

* 

'What  Constitutes,  see  Eminent  Dolnain,  III. 
b;   V.  §  16. 


TALESMEN. 

'Ground  for  Excusing,  see  Jury,  80,  81. 


TAVERN. 

■  Covenant  against,  see  Covenant,  39,  40. 
See  also  Innkeepers. 


^•» 


TAX  BOARD. 

Suit  by,  see  Injunction,  72;  Parties,  96-101. 

♦■•-♦ 

TAX   COLLECTOR. 

Tax  to  Reimburse,  see  Taxes,  89. 
Liability  of,  see  Taxes,  512. 


TAX   COMMISSIONERS. 

Delegation  to,  of  Power  to  Punish  for  Con- 
tempt, see  Constitutional  Law,  232, 


TAX   DEED. 


As  Cloud  on  Title,  see  Cloud  on  Title,   10, 

23-25. 
See  also  Taxes,  500-503,  510. 


TAX  DISTRICTS. 


For    Public    Improvement    Assessment,    see 

Public   Improvements,  63-66. 
In  General,  see  Taxes,  I.  a. 


TAXES. 

I.  Powers  of  Taxation:    What  Taxable. 

a.  Taxation  Districts. 

b.  Power    of   State    or    Territory    to 

Tax    Federal    Agencies    and    In- 
strumentalities. 

c.  Equality;  Uniformity;  Discrimina- 

tion; Double  Taxation. 

d.  For  What  Purpose  or  Use. 

e.  What  Taxable. 

1.  In  General;  What  Must  Be. 

2.  Property      of      Nonresidents-, 

Situs  of  Property. 

3.  Corporations  and  Stock. 

4.  As   Affecting  Interstate   Com- 

merce. 

f.  Exemptions. 

1.  In  General. 

2.  Corporations  and  Their  Prop- 

erty. 

3.  Property    Devoted    to    Educa- 

tional, Charitable,  or  Relig- 
ious Purposes. 

4.  Public  Property. 
II.  Where  Taxable. 

III.  Assessment;   Enforcement. 

a.  Levy    and    Apportionment. 

b.  Assessment. 

1.  In  General. 

2.  Valuation. 

c.  Review;       Correction;       Equaliza- 

tion; Appeal. 

d.  Personal    Obligation;     Action  'for 

Collection. 

e.  Sale;  Deed;  Rights  of  Purchasers. 

f.  Redemption;  Notice  to  Redeem. 

g.  Who  Must  Pay  Corporation  Taxes, 
h.  Payment;     Remedies    as    between 

Individuals. 
i.  Remission  or  Abatement  of  Taxes, 
j.  Use  of  Proceeds. 

IV.  Lien. 

V.  Succession  Tax. 

a.  In  General. 

b.  Exemptions;   Uniformity. 

c.  Persons,   Property,   Transfers,   and 

Interests  Subject  to  Tax. 

d.  Assessment  and  Collection. 
VT.  Editorial  Notes. 

Provision  for  Maturity  of  Note  on  Default 
in  Payment  of,  see  Bills  and  Notes,  68- 
70. 

Tax  Title  as  Cloud,  see  Cloud  on  Title,  23. 

Self-Executing  Provision  as  to,  see  Consti- 
tutional Law,  90-93. 

Delegation  of  Power  as  to,  see  Constitu- 
tional Law,  208,  209. 

Due  Process  as  to.  see  Constitutional  Law, 
658-667,  881-889. 

As  Impairment  of  Obligation  of  Contract, 
see  Constitutional  Law,  1149-1156. 

Authorizing  Deduction  of,  from  Wages,  see 
Constitutional  Law,  562. 

Assignment  of  Mortgage  to  Evade,  see  Con- 
tracts, 631. 

Waiver  of  Claim  for  Collecting,  see  Con- 
tracts. 713. 

Review  of  Legislative  Decisions  as  to,  see 
Courts,  I.  c,  2,  c. 

Covenant  against,  see  Covenant,  22. 
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Limitation  on  Power  of,  see  Eminent  Do- 
main, 223. 

Estoppel  by  Collection  of,  see  Estoppel,  23, 
24,  31. 

Estoppel  to  Set  up  Invalidity  of,  see  Es- 
toppel,  145. 

Injunction  against,  see   Injunction,  I.  k. 

Interest  on,  see  Interest,  9,  92. 

Effect  of  Curative  Act  on  Bar  of  Prior 
Judgment,  see  Judgment,  206. 

Forfeiture  of  Lease  for  Nonpayment  of,  see 
Landlord  and  Tenant,  80. 

As  to  License  Generally,  see  License,  II. 

License  Tax  on  Sale  of  Liquor,  see  Intox- 
icating Liquors,  II. 

Rate  of  Tax,  see  Municipal  Corporations, 
287. 

Amount  of  City  Tax,  see  Municipal  Corpo- 
rations, 577-579. 

Certainty  of  Statute  as  to,  see  Statutes,  62, 
63. 

Partial  Invalidity  of  Statute  as  to,  see  Stat- 
utes, 115,  116. 

Title  of  Statute  as  to,  see  Statutes,  210, 
246. 

Special  Legislation  as  to,  see  Statutes,  280. 
361-366,  375. 

Construction  of  Statute  as  to,  see  Statutes, 
464,  519-521. 

Repeal  of  Statute  as  to,  see  Statutes,  585- 
588. 

Effect  of  Repeal,  see  Statutes,  609,  617. 

Mileage  Tax  as  Condition  of  GrantingStreet 
Railway  Franchise,  see  Street  Rail- 
ways, 26. 

On  Inhabitants  of  Town,  see  Towns,  19-23. 

Sale  of  Office  by  Tax  Collector,  see  Con- 
tracts, 505. 

Expiration  of  Collector's  Office,  see  Officers, 
31. 

Removal  of  Collector,  see  Officers,  155. 

Choice  of  State  Board  of  Taxation,  see  Offi- 
cers, 61. 

In  Levee  District,  see   Levee,  7. 

Assessments  for  Drains  and  Sewers,  see 
Drains  and  Sewers,  III;  IV.  §§  2,  4. 

Assessments  for  Public  Improvements,  see 
Public  Improvements,  III;  V.   §§  4-12. 

Water  Rates,  see  Waters,  III.  b,  3;  IV.  § 
43. 

Power  of  County  as  to,  see  Counties,  II.  c. 

Power  of  Court  as  to,  see  Courts,  150-155, 
196,  197. 

Matters  Peculiar  to  Municipal  Taxation,  see 
Municipal  Corporations,  II.  h,  1;  IV. 
§  17. 

Vote  for  School  Tax,  see  Schools,  72-74. 

Rescission  of  Vote  for  School  Tax,  see 
Schools,  97,  98. 

See   also  Internal  Revenue;  Poll  Tax. 


I.  Powers  of  Taxation;  What  Taxable. 
a.  Taxation  Districts. 

Federal  Court  Following  State  Rule  of  Prac- 
tice as  to,  see  Courts,  353. 

Territory  Annexed  to  City  as,  see  Municipal 
Corporations,   29,  30. 


For  Purchase  of  Toll  Road,  see  Tolls   an(S. 

Toll  Roads,  24. 
See  also  infra,  58,  59,  344. 

1.  The  legislature  has  power  to  form  tax- 
ing districts  for  special  purposes  without 
regard  to  the  boundaries  of  political  or 
municipal  subdivisions  of  the  state.  Gibsoa 
V.  Rush  County,  128  Ind.  65,  27  N.  E.  235,. 

11:  835.- 

2.  Street  lighting  and  road  districts  creat- 
ed by  statute  as  bodies  corporate,  with 
power  to  sue  and  be  sued,  elect  street,  light,., 
and  road  commissioners,  and  do  all  acts- 
necessary  to  carry  out  the  powers  conferred, 
are  political  divisions  of  the  state,  towhich> 
the  power  of  raising  money  by  taxation^ 
may  be  committed.  State,  Allison,  Prose- 
cutor, v.  Corker  (N.  J.  Err.  &  App.)  67  N. 
J.  L.  596,  52  Atl.  362,  wo:  564 

b.  Power  of  State  or  Territory  to  Tax  Fed- 
eral Agencies  and  Instrumentalities. 

Subjection  of  United  States  Bonds  to  In- 
heritance or  Succession  Tax,  see  infra, - 
614,  615. 

Taxation  as  Affecting  Interstate  Commerce,, 
see  infra,  I.  e,  4. 

Power  of  City  to  Tax,  see  Municipal  Corpo- 
rations, 568-571. 

For   Editorial   Notes,    see   infra,   VI.    §§   8,. 
11,  12. 

3.  A  state  tax  on  the  franchise  of  a  tele- 
graph company  which  has  accepted  the  pro- 
vision of  the  act  of  Congress  of  July  24,. 
1866,  providing  for  aid  in  the  construction' 
of  telegraph  lines,  and  for  securing  to  the- 
government  the  use  of  the  same  for  postal,, 
military,  and  other  purposes, — is  void  a»- 
an  attempt  to  tax  an  instrument  of  the 
general  government.  San  Franscisco  v. 
Western  U.  Teleg.  Co.  96  Cal.  140,  31  Pac 
10,  17:301 
Taxation  by  territory. 

4.  The  taxation,  by  a  territory,  of  the- 
franchise  of  a  corporation  incorporated  by 
act  of  Congress,  is  not  unconstitutional  as 
the  taxation  of  a  Federal  agency,  in  the 
absence  of  such  restriction  in  the  grant  of 
the  taxing  power  to  the  territory,  as  Con- 
gress may  permit  the  territory  to  do  so. 
Atlantic  &  P.  R.  Co.  v.  Lesueur,  2  Ariz. 
428,  19  Pac.  157,  1:244 
National  banks. 

For  Editorial  Notes,  see  infra,  IV.  §§11,  27. 

5.  Personal  assets  of  a  national  bank 
cannot  be  taxed  by  a  state  under  U.  S. 
Rev.  Stat.  §  5219,  U.  S.  Comp.  Stat.  1901, 
p.  3502,  wliieh  permits  and  regulates  the 
taxation  of  the  shares  of  stock  in  such  cor- 
porations. People  v.  National  Bank  of  D. 
0.   Mills   &   Co.    123   Cal.    53,    55    Pac.   685,. 

45:  747 

6.  Taxation  of  a  national  bank  in  the 
state  where  located  being  permitted  by  U. 
S.  Rev.  Stat.  §  5219,  U.  S.  Comp.  Stat.  1901,. 
p.  3502.  all  its  property,  not  exempt,  which, 
is  situate,  or  held,  owned,  and  used  within 
the  state,  is  subject  to  the  taxing  power  of" 
the  state.  Commercial  Nat.  Bank  v.  Cham- 
bers, 21  Utah,  324,  61  Pac.  560,  56:  346- 
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National  bank  shares. 

Determination  of  Valuation  in  Making  As- 
sessment, see  infra.  410. 
For  Editorial  Notes,  see  infra.  VI.  §  11. 

7.  The  taxation  of  shares  of  stock  in 
national  banks  is  permitted  by  the  act  of 
Congress  of  June  3,  18G4  (13  Stat,  at  L. 
Ill,  chap.  106.  §  41).  as  amended  February 
10,  1868,  15  Stat,  at  L.  34,  chap.  7,  U.  S. 
Rev.  Stat.  §  5219,  U.  S.  Comp.  Stat.  1901, 
p.  3502,  provided  they  are  taxed  in  the 
city  or  town  where  the  bank  is  located  and 
at  no  greater  rate  than  is  assessed  upon 
other  monej'ed  capital  in  the  hands  of  in- 
dividual citizens  of  the  state.  McHenry  v. 
Downer.  116  Cal.  20.  47  Pac.  770,  45:  787 
Discrimination  between  national  banks  and 

other  moneyed  capital.         ' 
See  also  infra.  24. 
For  Editorial  Notes,  see  infra,  VI.  §  11. 

8.  The  owner  of  national  bank  stock  is 
not  entitled,  for  the  purposes  of  taxation, 
to  deduct  his  bona  fide  indebtedness  from 
the  value  of  his  shares,  under  U.  S.  Rev. 
Stat.  §  5219,  providing  that  taxation  there- 
on shall  not  be  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the 
state,  when  the  owners  of  shares  in  state 
banks  are  not  entitled  to  such  deduction,  al- 
though such  indebtedness  is  allowed  to  be 
deducted  from  a  small  proportion  of  the 
moneyed  capital  in  the  state  which  does 
not  come  into  competition  with  the  national 
banks.  Bressler  v.  Wayne  County,  32  Neb. 
834,  49  N.  W.  787,  13:  614 

9.  To  assess  shares  of  stock  in  a  national 
bank  as  other  personal  property,  without 
any  deduction  for  debts  of  the  owner  or 
for  investments  of  the  stock  of  the  bank  in 
nonassessable  government  bonds,  would 
work  an  illegal  discrimination  in  favor  of 
state  banks  and  against  shares  of  national 
banks,  when  state  banks  are  taxed  under 
Cal.  Pol.  Code,  §  3608,  providing  for  the 
taxation  of '  the  property  of  corporations, 
but  that  no  assessment  shall  be  made  of 
shares  of  stock,  or  any  holder  thereof  be 
taxed  therefor,  and  §  3629  provides  for  the 
deduction  of  the  debts  of  the  owner  from 
the  assessment  of  credits.  McHenry  v. 
Downer,  116  Cal.  20,  47  Pac.  779,        45:  737 

10.  The  deduction  of  the  individual  debts 
of  a  shareholder  from  the  value  of  his 
shares  of  stock  in  a  national  bank  is  not 
required  by  the  provisions  of  U.  S.  Rev. 
Stat.  §  5219.  U.  S.  Comp.  Stat.  1901,  p. 
3502,  to  the  effect  that  the  taxation  of  such 
shares  shall  not  be  at  a  greater  rate  than 
is  assessed  upon  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  the  state, 
although  by  the  state  law  debts  are  deduct- 
ed from  credits  in  the  taxation  of  property, 
where  that  law  does  not  treat  such  stocks 
as  credits.  Commercial  Nat.  Bank  v.  Cham- 
bers, 21  Utah,  324,  61  Pac.  560,  56:  346 

11.  The  term  "moneyed  capital,"  as  em- 
ployed in  C.  S.  Rev.  Stat.  §  5219,  U.  S. 
Comp.  Stat.  1901.  p.  3502,  providing  that 
state  taxation  of  national  banks  shall  not 
be  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands   of   in- 


dividual citizens,  does  not  include  capital' 
which  does  not  come  into  competition  with 
the  business  of  such  banks.  Id.^ 

12.  National  banks  doing  business  in  a 
state  are  subject  to  have  the  same  tax  im- 
posed upon  their  shares  of  stock  as  are- 
imposed  upon  the  shares  of  stock  in  state 
banks  whose  charters  were  passed  after  the 
adoption  of  a  statute  making  the  charters- 
subject  to  amendment,  although  there  are 
in  the  state  banks  not  subject  to  such  tax- 
ation because  of  irrepealable  exemptions  in 
their  charters.  Deposit  Bank  v.  Daviess. 
County,  102  Ky.  174,  39  S.  W.  1030,  44  S. 
W.  1131,  44:  825. 
Patents,  copyrights. 

See  also  infra,  309,  436-438. 
For  Editorial  Notes,  see  infra,  VI.  §§8,  12,. 
13. 

13.  Patent  rights  granted  by  the  United 
States  for  inventions  are  not  subject  to  as- 
sessment under  the  taxing  power  of  a  state. 
People  ex  rel.  Edison  Elec.  Ilium.  Co.  v^ 
Board  of  Assessors,  156  N.  Y.  417,  51  N. 
E.  269,  42:  290 

14.  A  tax  upon  corporate  stock  is  not 
prohibited  by  the  Constitution  of  the  United 
States,  although  the  corporation  is  the  own- 
er of,  and  its  stock  was  largely  paid  for  by^ 
the  assignment  of,  patents  granted  by  the 
United  States.  Crown  Cork  &  S.  Co.  v. 
State,  87  Md.  687,  40  Atl.  1074,  53:  417 

15.  That  practically  the  whole  capital  of 
a  corporation  is  represei^ted  by  patent 
rights  which  are  not  subject  to  taxation 
does  not  prevent  the  assessment  against  it 
of  a  franchise  tax  regulated  by  the  amount 
of  the  capital  which  is  employed  within  the- 
state.  People  ex  rel.  United  States  Alumi- 
num Printing  Plate  Co.  v.  Knight,  174  N.  Y. 
475,  67  N.  E.  65.  63:  87 

16.  A  corporation  is  not  entitled  to  have- 
the  assessment  of  its  capital  stock  for  pur- 
poses of  taxation  limited  to  the  value  of  it» 
property  other  than  patents  granted  by  the 
United  States,  since,  under  Md.  Code,  art. 
81,  §§  2,  4,  141,  144,  the  tax  is  levied,  not 
upon  the  corporation  or  its  stock,  but  upon 
the  owners  of  the  shares.  Crown  Cork  &  S. 
Co.  v.  State,  87  Md.  687,  40  Atl.  1074,  53:  417 

17.  Copyrights,  like  patent  rights,  are  ex- 
empt from  taxation  by  state  authority,  be- 
cause they  are  Federal  grants  or  privileges. 
People  ex  rel.  A.  J.  Johnson  Co.  v.  Roberts^ 
159  N.  Y.  70,  53  N.  E.  685,  45:  12ft- 

c.    Equality;    Uniformity;    Discrimination; 
Double  Taxation. 

Discrimination    in    Taxation    of    National! 

Bank  Stock,  see  supra,  8-12. 
Application    of    Uniformity    and    Equality 

Rule  to  Succession  or  Inheritance  Tax,. 

see  infra,  V.  b. 
Violation  of  Equality  and  Uniformity  Rule- 
by  Exemption  from  Taxation,  see  infra,. 

239-242. 
Taxation    of    Property    Taxed    in    Another 

State,  see  infra,  156-159. 
Equal   Protection   and  Privileges  as  to.  see 

Constitutional  Law,  377,  378,  399,  435- 

46. 
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^elf-Executing  Provision  as  to,  see  Consti- 
tutional Law,  90,  91. 

Making  Deductions  from  Teachers'  Salaries 
for  Pension  Fund,  see  Constitutional 
Law*,  657. 

•Uniformity  and  Equality  as  to  License,  see 
License,  IL  d. 

Equality  in  License  Tax  on  Banks,  see  Con- 
stitutional Law,  515. 

•Uniformity  as  to  Local  Improvement  As- 
sessments, see  Public  Improvements, 
54-62. 

As  to  Poll  Tax,  see  Poll  Tax,  1,  2. 

Special  Legislation  as  to  Taxes,  see  Stat- 
utes, 361-366. 

See  also  infra,  93,  95,  334,  536;  Drains  and 
Sewers,  30. 

For  Editorial  Notes,  see  infra,  VI.  §§  1,  5, 
11,  15. 

18.  The  taxing  power  of  the  legislature 
is  not  restricted  by  any  implied  rule  of 
fundamental  law  that  taxes  must  be  equal 
and  imiform,  in  the  absence  of  any  such 
provision  in  the  Federal  or  state  Constitu- 
tion. State  v.  Travelers'  Ins.  Co.  73  Conn. 
255,  47  Atl.   299,  57:  481 

19.  The  constitutional  requirement  of  uni- 
form and  just  taxation  is  met  when  the  rate 
■of  assessment  and  taxation  is  uniform  and 
equal  throughout  the  taxing  locality.  Gil- 
son  V.  Rush  County  Comrs.  128  Ind.  65,  27 
N.  E.  235,  .  11:  835 

20.  Specific  taxes  within  the  meaning  of 
the  Michigan  Constitution,  which  appropri- 
ates them  to  educational  funds  and  excepts 
property  paying  such  taxes  from  the  rule 
of  uniformity,  do  not  include  an  ad  valorem 
tax  on  property,  such  as  a  tax  on  telegraph 
and  telephone  lines,  levied  by  a  state  board 
in  lieu  of  all  other  taxes.  Pingree  v.  Dix. 
120  Mich.  95,  78  N.  W.  1025,  44:  679 

21.  A  tax  law  does  not  fail  because  the 
legislature  has  not  provided  for  the  taxa- 
tion of  all  the  property  which  the  Constitu- 
tion declares  the  law  shall  provide  for  tax- 
ing. State  Bd.  of  Tax  Comrs.  v.  Hollidav, 
150  Ind.  216,  49  X.  E.  14,  42:  826 

22.  The  constitutional  requirement  of  uni- 
formity in  taxation  is  not  violated  with 
respect  to  a  tax  upon  credits  by  imposing 
it  upon  those  which  are  solvent  only,  leav- 
ing debts  due  by  insolvent  persons  untaxed. 
Kingsley  v.  Merrill,  122  Wis.  185,  99  N.  W. 
1044,  67 :  200 

23.  The  exemption  of  corporations  which 
do  not  have  any  special  privileges  and  fran- 
chises from  the  operation  of  a  statute  im- 
posing a  franchise  tax  on  corporations  which 
do  have  such  franchises  or  privileges  does 
not  make  the  statute  imconstitutional  for 
lack  of  uniformity.  Louisville  Tobacco 
Warehouse  Co.  v.  Com.  106  Ky.  165,  49  S. 
W.   1069,  57:  33 

24.  That  portion  of  Ohio  Rev.  Stat.  § 
2759,  which  directs  the  county  auditor,  in 
levying  tuxes  yearly  on  unincorporated 
banks  or  bankers,  to  make  the  enumerated 
deductions,  so  far  as  it  includes  in  the  ag- 
gregate from  which  the  deductions  are  to 
be  made  the  average  amount  of  cash  and 
cash   items    in   possession,   is   repugnant    to 


Ohio  Const,  art.  12,  §  3,  requiring  uniform- 
ity of  taxation,  but  is  otherwise  constitu- 
tional. The  cash  must  be  taxed  without 
any  deduction,  such  as  may  be  made  from 
"credits."  Fayette  County  v.  People's  &  D. 
Bank,  47  Ohio  St.  503,  25  N.  E.  697,    10:  196 

25.  The  requirement  of  uniformity  in  re- 
spect to  both  persons  and  property,  in  III. 
Const.  1870,  art.  9,  §  9,  applies  only  to  taxes 
collected  by  assessments  upon  assessable 
property.  Banta  v.  Chicago,  172  111.  20-1, 
50   N.  E.  233,  40:  611 

26.  Uniformity  in  an  assessment  for  taxes 
and  in  the  mode  thereof  exists  if  the  same 
basis  of  valuation  is  taken  as  to  all  prop- 
erly of  like  character.  Kelley  v.  Rhodes, 
7  Wyo.  237,  51  Pac.  593,  39:  594 

27.  A  tax  on  land  alone  in  a  certain  levee 
district,  but  excepting  land  under  water, 
violates  Tenn.  Const,  art.  2,  §  28,  requiring 
all  property,  real,  personal,  or  mixed  to  be 
taxed.  Reelfoot  Lake  I^evee  Dist.  v.  Daw- 
son, 97  Tenn.  151,  36  S.  W.  1041,         34:  725 

28.  The  constitutional  rule  of  uniformity 
in  taxation  is  not  violated  by  a  statute  au- 
thorizing a  county  to  make  a  donation  to 
secure  the  location  of  a  state  institution 
within  the  county,  although  that  county  as 
well  as  others  will  be  taxed  for  its  mainte- 
nance. Lund  V.  Chippewa  Coimty,  93  Wis. 
640,  67  N.  W.  927,  34:131 
Application  of  rule  to  municipalities. 

29.  Although  the  power  of  a  municipal 
corporation  to  tax  is  not  conferred  by  the 
North  Carolina  Constitution,  when  such 
power  is  exercised  the  Constitution  compels 
the  taxation  of  all  property  therein,  and 
that  it  shall  be  taxed  according  to  its  true 
value  in  money  and  by  a  uniform  rule. 
Redmond  v.  Tarboro,  106  N.  C.  122,  10  S.  E. 
845,  7:539 
Classification  of  subjects. 

30.  The  classification  of  dealers  of  mer- 
chandise into  retail  and  wholesale  dealers, 
and  dealers  at  any  exchange  or  board  of 
trade,  and  the  imposition  of  taxes  upon 
these  clases  at  different  rates,  do  not  violate 
the  constitutional  requirement  of  uniform- 
ity. Knisely  v.  Cotterel,  196  Pa.  614,  46  Atl. 
861,  50:  86 

31.  The  discrimination  between  different 
classes  of  judgments  made  by  Kan.  Laws 
1897,  chap.  243,  providing  for  the  taxation 
of  personal  judgments  for  money  only,  but 
exempting  judgments  on  foreclosure  of 
mortgages  prior  to  the  sale  of  the  lands, 
judgments  for  work  and  labor,  or  for  ma- 
terial furnished  in  the  erection  of  buildings, 
and  improvements  on  lands  or  lots,  renders 
the  statute  void  under  Kan.  Const,  art.  11, 
§  1,  requiring  uniformity  of  taxation.  Ham- 
ilton v.  Wilson,  61  Kan.  511,  59  Pac.   1069, 

48:  2.38 

32.  The  tax  authorized  to  be  deducted  by 
the  employers  of  foreign-born  unnaturalized 
workmen  from  their  daily  wages  by  Pa. 
act  June  15,  1897,  P.  L.  166.  is  repugnant 
to  Pa.  Const,  art.  9,  §  1,  providing  tiiat  all 
taxes  shall  be  uniform  upon  the  same  class 
of  subjects.  Juniata  Limestone  Co.  v.  Fag- 
ley,  187  Pa.  193,  40  Atl.  977,  42:  442 
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.Discrimination  between  domestic  and  for- 
eign corporations. 

Equal  Protection  and  Privilegos  as  to,  see 
Constitutional  Law,  377,  378. 

>See  also  infra,  35. 

33.  The  constitutional  requirement  of  uni- 
formitj'  and  equality  in  taxation  is  not 
violated  by  taxing  shSires  of  stock  in  for- 
eign corporations  and  exempting  those  in 
domestic  corporations,  whose  property  is 
taxed  within  the  state ;  and  it  is  immaterial 
that  the  property,  including  the  capital 
stock  of  the  foreign  corporations,  is  taxed  at 
their  domicil.  Bacon  v.  State  Tax  Comrs. 
126   Mich.  22,   85  N.   W.   307,  60:  321 

34.  A  tax  of  10  per  cent  on  the  premiums 
paid  or  contracted  to  be  paid  fpr  insurance 
by  contracts  made  with  companies  not  au- 
thorized to  do  business  in  the  state  is  in 
violation  of  the  constitutional  rule  of  uni- 
formity, as  it  taxes  the  contracts  without 
taking  any  account  of  their  value  or  of  the 
solvency  of  the  insurers,  and  is  imposed 
only  on  contracts  made  with  companies  that 
are  not  authorized  to  do  business  in  the 
state.     Re  Page,  60  Kan.  842,  58  Pac.  478, 

47:  68 
Discrimination   between    citizens   and   alien 

residents. 
See  also  supra,  32. 

35.  The  use  of  the  word  "citizens"  in 
•Comp.  Laws  1897,  §  3831.  subdiv.  9,  pro- 
viding that  all  shares  in  foreign  corpora- 
tions owned  by  citizens  of  the  state  shall 
be  taxed,  is  not  limited  to  its  political  sense 

•so  as  to  exempt  stock  owned  by  inhabitants 
who  are  not  citizens,  and  thus  make  the 
statute  void  for  lack  of  uniformity.  Bacon 
v.  State  Tax.  Comra.  126  Mich.  22,  85  N. 
W.  307,  60:  321 

Discrimination  between  individuals  and  cor- 
porations. 

36.  The  constitutional  provision  requiring 
taxation  to  be  uniform  upon  the  same  class 
of  subjects  is  not  violated  by  a  statute,  one 
section  of  which  makes  any  scrip,  bond,  or 
certificate  of  indebtedness  issued  by  a  pri- 
vate   corporation    to   the    residents    of    the 

:8tate  on  which  interest  is  paid,  taxable  up- 
on its  nominal  value;  while  a  prior  section 
provides  tli|at  "all  mortgages,  money  paid  by 
solvent  debtors,  etc.,"  shall  be  taxable  at 
a  certain  rate  on  their  value.  All  interest- 
l>earing  indebtedness  of  private  corporations 
is  thus  made  a  separate  class  for  the  pur- 
pose of  taxation ;  and  such  classification  is 
justified  by  the  peculiar  nature  of  cor- 
porate securities,  the  great  fluctuations  in 
their  value,  and  the  difficulty  of  reaching 
them  by  the  general  ta.xation.  Com.  v. 
Delaware  Division  Canal  Co.  123  Pa.  594,  16 
Atl.  584,  2:  798 

Discrimination  between  realty  and  person- 
alty. 
;See  also  infra,  46-48. 

37.  Building,  improvements,  and  personal 
property  are  as  much  subject  to  taxation 
as  land,  and  arc  beyond  the  power  of  the 
legislature  to  exempt,  under  the  Marylana 
Declaration  of  Rights  that  "every  person  in 
the  state,  or  person  hoitWng  property  there- 
in, ought  to  contribute  his  proportion  of 
j>ublic  taxes  for  the  support  of  the  govern- 


ment, according  to  his  actu;xl  worth  in  real 
or  personal  property."  Wells  v.  Hyatts- 
viile,    77    Md.    125,   26    Atl.    357,  20:  89 

38.  The  right  to  levy  fines,  duties,  or 
taxes  "with  a  political  view  for  the  good 
government  and  benefit  of  the  community," 
given  by  the  Maryland  Declaration  of 
Rights,  art.  15,  does  not  justify  any  exemp- 
tions of  property  from  taxation,  and  can- 
not support  an  act  which  would  impose  the 
whole  burden   of  taxation  upon  land.       Id. 

39.  Under  the  organic  act  of  Dakota  Ter- 
ritory (U.  S.  Rev.  Stat.  §  1925),  providing 
that  no  law  shall  be  passed  making  "*?ftny 
discrimination  in  taxing  ditferent  kinds  of 
property,  but  all  property  subject  to  taxa- 
tion shall  be  taxed  in  proportion  to  its 
value,"  it  is  not  an  unlawful  discrimination 
to  tax  the  personal  property  within  unor- 
ganized counties,  and  leave  untaxed  the 
real  property  therein,  since  Congress  has 
not  attempted  to  designate  what  property 
shall  be  subject  to  or  exempt  from  taxation. 
Ferris  v.  Vanier,  6  Dak.   186,  42  N.  W.  31, 

3:  713 
Taxation  according  to  value. 
Valuation   for    Purpose   of   Assessment,   see 

infra.  III.  b,   2. 
See  also  infra,  46,  535. 

40.  A  tax  on  any  property  in  specie  or  by 
the  acre  is  contrary  to  Tenn.  Const,  art.  2, 
§  28,  requiring  all  property  to  be  taxed  ac- 
cording to  its  value.  Reelfoot  Lake  Levee 
Dist.  V.  Dawson,  97  Tenn.  151,  36  S.  W. 
1041,  34:  725 

41.  A  constitutional  provision  that  taxa- 
tion shall  be  "ad  valorem  on  all  property 
subject  to  be  taxed"  is  violated  by  an  ordi- 
nance imposing  a  tax  of  2%  per  cent  on 
real  estate,  3/10  per  cent  on  bank  stock, 
and  ^2  ppi"  PPnt  upon  all  personal  prop- 
erty. Savannah  v.  Weed,  84  Ga.  683,  11  S. 
E.  235,  8:  270 

42.  An  ad  valorem  tax  upon  the  fran- 
chise of  a  street  railway  company  is  re- 
quired by  Const.  §  174.  which  declares  that 
all  property,  whether  owned  by  natural  per- 
sons or  corporations,  shall  be  taxed  ^n  pro- 
portion to  its  value.  South  Covington  & 
C.  Street  R.  Co.  v.  Bellevue,  105  Ky.  283,  49 
S.  W.  23,  57:  50 
Deducting  debts. 

Equal   Protection  and   Privileges   as   to,  see 

Constitutional  Law,  438. 
See  also  infra,  405-414. 
For  Editorial  Notes,  see  infra,  VI.  §  11. 

43.  Deducting  debts  from  the  gross 
amount  of  credits  on  which  a  person  is  re- 
qtiired  to  pay  taxes  does  not  violate  a  con- 
stitutional provision  "for  a  uniform  and 
equal  rate  of  assessment  for  taxation,"  and 
authorizing  the  legislature  to  "prescribe 
such  regulations  as  shall  secure  a  just  valu- 
ation for  taxation  of  all  property,  both  real 
and  personal,  excepting  such  only  .  .  . 
as  may  be  specially  exempted  by  law."  since 
the  just  value  of  credits  is  to  be  ascertained 
by  subtracting  from  their  gross  amount  the 
bona  fide  indebtedness  of  the  taxpayer. 
Florer  v.  Sheridan,  137  Ind.  28,  36  N.  E. 
365,  23:278 

44.  The    constitutional    requirements    of 
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equality  and  uniformity  of  taxation  are  not 
infringed  by  a  statute  permitting  mort- 
gage indebtedness  to  tbe  extent  of  $700  to 
l)e  deducted  from  the  assessed  value  of  real 
estate.  State  ex  rel.  Lewis  v.  Smith,  158 
Ind.  543.  63  N.  E.  25,  63:  116 

45.  The  deduction  from  the  value  of  the 
capital  stock  of  a  corporation  in  assessing 
it  for  taxation,  of  the  total  amount  of  cor- 
porate indebtedness,  except  indebtedness  for 
current  expenses,  which  is  made  b^-  Minn. 
Gen.  Stat.  1894,  §  1530,  is  invalid 'because 
in  violation  of  the  constitutional  require- 
ment of  equality  and  uniformity  in  taxa- 
tion. State  V.  Duluth  Gas  &  W.  Co.  76 
Minn.  96,  78  N.  W.  1032,  57:  63 
Mode  and  procedure. 

See  also  infra,  75. 

46.  The  constitutional  requirement  that 
taxes  shall  be  uniform  upon  all  property 
subject  to  taxation,  and  shall  be  assessed 
at  its  fair  cash  value  (Ky.  Const.  §§  171, 
172),  is  violated  by  a  municipal  tax  which 
applies  the  ad  valorem  system  to  real  prop- 
erty, and  a  license  tax  to  personal  prop- 
'''•ty,  although  it  is  also  provided  (§§  174, 
181)  that  taxation  based  on  licenses  or  fran- 
chises mav  be  provided  for.  Levi  v.  Louis- 
ville, 97  Ky.  394,  30  S.  W.  973,  28:  480 

47.  A  statute  authorizing  taxes  on  person- 
al property,  not  secured  by  lien  on  real 
property,  to  be  collected  at  the  time  of 
making  the  assessment  before  equalization, 
before  levy  for  the  year,  and  before  the 
beginning  of  the  fiscal  year  to  which  they 
belonged,  with  a  provision  for  subsequently 
collecting  or  refunding  any  difference  be- 
tween the  amount  collected  and  that  which 
ought  to  be  paid,  is  not  unconstitutional  for 
lack  of  uniformity,  since  there  is  sufficient 
difference  between  secured  and  unsecured 
taxes  to  justify  the  discrimination  in  the 
procedure.  Rode  v.  Seibe,  119  Cal.  518,  51 
Pac.  869,  39:  342 

4G.  The  collection  of  taxes  at  an  earlier 
date  on  personal  property  unsecured  by  lien 
on  real  property  than  upon  other  property, 
although  the  taxpayer  thus  loses  the  use  of 
his  money  earlier  than  other  taxpayers  do, 
does  not  violate  Const,  art.  13,  §  1,  requiring 
property  to  be  taxed  "in  proportion  to  its 
value."  Id. 

49.  A  tax  on  sales  of  oysters,  to  be  as- 
sessed and  paid  weekly,  while  other  prop- 
erty is  assessed  and  taxes  paid  thereon  once 
a  year,  does  not  for  that  reason  violate  the 
principle  of  equality  and  uniformity.  Com. 
v.  Brown,  91  Va.  762,  21  S.  E.  357,    28:  110 

50.  A  provision  for  a  fine  on  a  tong  man 
who  fails  to  make  a  weekly  return  of  sales 
of  oysters  for  taxation  does  not  add  to  or 
increase  the  tax  so  as  to  affect  its  equality 
and   uniformity.  Id. 

51.  The  assessment  of  a  tax  on  grain  to 
the  possessor,  as  provided  by  N.  D.  Laws 
1899,  chap.  5,  taxing  all  grain  in  elevators, 
warehouses,  and  grain  houses  on  April  1 
in  any  year  to  the  owner  or  operator  of 
such  establishment,  is  not  in  violation  of 
the  constitutional  rule  of  uniformity,  or  of 
provisions  against  l(jcal  or  special  laws  or 
laws  of  a  general  nature  that  do  not  have 


a  uniform  operation.  Minneapolis  &  X.  Ele- 
vator Co.  V.  Traill  County,  9  N.  D.  213,  8^ 
X.  W.  727,  50:  26ff- 

52.  The  principle  of  uniformity  in  taxa- 
tion is  not  violated  by  providing  a  mode  of 
levying  a  tax  against  the  goods  of  a  mer- 
chant, who,  after  the  taxes  for  the  year 
have  been  assessed,  brings  his  stock  into"  the- 
state  with  the  intention  of  disposing  of  it 
without  engaging  in  business  permanently^ 
different  from  that  employed  in  case  of  resi- 
dent merchants.  Xathan  v.  Spokane  Coun- 
ty. 35  Wash.  26,  76  Pac.  521,  65:  336- 

53.  The  requirement  of  equality  and  uni- 
formity in  taxation  is  satisfied  by  such  reg- 
ulations as  will  secure  an  equal  rate  and 
just  valuation,  without  reference  to  the- 
method  of  valuation;  and  in  order  to  be 
uniform  a  tax  need  not  be  imposed  and  as- 
sessed upon  all  property  by  the  same- 
agency  or  oflTicers.  Com.  v.  Brown,  91  Va. 
762,  21  S.  E.  357,  28:  HO 

54.  A  provision  for  intervals  between  the 
times  for  making  the  successive  assessments- 
upon  the  various  classes  of  property,  which- 
are  different  as  to  the  respective  classes, 
does  not  violate  the  constitutional  require- 
ment as  to  uniformity  in  the  valuation  of 
property  for  taxation.  St.  Louis,  I.  M.  &  S.. 
R.  Co.  V.  Worthen,  52  Ark.  529,  13  S.  W. 
254,  7 :  374 

55.  A  constitutional  provision  requiring: 
uniformity  and  equality  of  taxation  is  vio- 
lated by  a  statute  authorizing  a  state  rev- 
enue agent  to  levy  and  collect  back  taxes, 
when,  in  his  opinion,  the  assessed  value  on 
which  taxes  have  been  collected  was  too 
little.  Adams  v.  Tonella,  70  Miss.  701,  14 
So.  17,  22:  34ff. 
As  to  different  localities. 

See  also  supra,  91-94. 

56.  The  principle  of  equality  in  taxation 
within  the  same  taxing  district,  prescribed! 
by  the  Constitution,  applies  as  well  to  taxes, 
imposed  by  local  authorities  for  city  and 
county  purposes  as  to  taxes  levied  by  the- 
state  directly  for  state  purposes.  Daly  v- 
Morgan,  69  Md.  460,  16  Atl.  287,         1:  751 

57.  A  tax  on  the  business  of  such  foreigit 
insurance  companies  as  are  doing  business- 
in  counties  having  cities  with  paid  fire  de- 
partments, which  tax  is  to  create  a  fire- 
men's fund,  violates  a  constitutional  pro- 
vision requiring  equality  and  uniformity  of 
taxation,  as  it  applies  only  to  a  portion^ 
of  the  class  of  foreign  insurance  companies,, 
and  the  power  of  the  whole  state  is  thus^ 
exercised  on  a  portion  of  the  class  for  the 
benefit  of  a  small  part  of  the  citizens  of 
a  few  cities  of  the  state.  Henderson  v.  Lon- 
don <Sfc  L.  Ins.  Co.  135  Ind.  23,  34  N.  E.  565,. 

20:  827 

58.  Equality  and  uniformity  as  between 
taxing  districts,  whether  an  entire  city  or 
county,  is  not  required  in  local  taxation. 
Daly   V.   Morgan,   09  Md.   460,   16  Atl.  287. 

1 :  757 

59.  The  constitutional  requirement  that 
taxation  must  be  equal  and  uniform  is  not 
infringed  by  erecting  the  land  bordering  on 
the  principal  harbor  of  a  state  into  a  special 
taxing  district  and  levying  taxes  on  the  in- 
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«,bitants  thereof,  for  the  purpose  of  main- 
taining the  harbor,  although  the  remainder 

•of  the  state  is  benefited  by  sufh  taxation 
in    some    degree,    if    the    existence    of    the 

•cities  and  towns  upon  the  harbor  depends 
upon  its  maintenance.  Cook  v.  Port  of 
Portland,  20  Or.  580,  27  Pac.  263,       13:  533 

60.  In  determining  the.  situs  of  personal 
[property  for  taxation,  the  legislature  must 
regard  the  constitutional  requirement  of 
unifonnitv.  Teagan  Transp.  Co.  v.  Detroit 
Bd.  of  Assessors,  139  Mich.  1,  102  N.  W.  273, 

69:  431 
As  to  railroads. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  435-437. 

61.  An  ordinance  levying  a  tax  of  $50  on 
•every  railroad  running  througliNthe  corpo- 
rate limits  does  not  violate  the  principle  of 
uniformity  of  taxation.  Richmond  &  D. 
R.  Co.  V.  Reidsville,  101  N.  C.  404,  8  S.  E. 
124,  2:284 

62.  A  commutation  of  all  taxes  on  the 
property  of  a  railroad  company  for  twenty 
years,  in  consideration  of  its  carrying  all 
troops  and  munitions  of  war  which  the 
state  requires  to  be  carried,  without  charge, 
■violates  a  constitutional  provision  that  all 
taxation  shall  be  equal  and  uniform  and  re- 
quiring "just  valuation  for  taxation  of  all 
property,"  excepting  certain  classes,  such  as 
that  for  municipal  and  charitable  purposes. 
Hogg  V.  Mackay,  23  Or.  339,  31  Pac.  779, 

19:77 

63.  A  constitutional  provision  for  uniform 
-and  equal  taxation  is  complied  with  in  re- 
spect to  railroad  property,  when  the  same 
basis  of  assessment  is  fixed  for  all  such 
property,  and  the  same  rate  fixed  for  all 
propertv  in  any  district  subject  to  taxation. 
'Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Backus, 

133  Ind.  513,  33  N.  E.  421,  18:  729 

64.  The  separate  classification  of  railroad 
property  for  purposes  of  taxation,  and  a 
provision  of  a  tribunal  for  the  valuation  and 

•assessment  of  such  property  difi'erent  from 
that  provided  in  the  case  of  other  classes 
of  property,  is  not  prohibited  by  the  con- 

-fititutional  provision  requiring  the  valuation 
of  property  for  purposes  of  taxation  to  be 
equal  and  uniform.  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Worthen,  52  Ark.  529,   13  S.  W. 

"254  7 :  374 

65.  The  Ohio  act  of  April  15,  1889  (Ohio 
Rev.  Stat.  §  251a),  requiring  every  railroad 

•company  to  pay  to  the  commissioner  of 
railroads  and  telegraphs  a  "fee"  of  $1  per 
mile  for  each  mile  of  track  operated  by  it 
within  the  state,  creates  a  tax  in  violation 

■of  Ohio  Const,  art.  12,  §  2,  requiring  uni- 
formity, and  §  5,  requiring  the  object  of  it 
to  be  stated.    Pittsburgh,  C.  &  St.  L.  R.  Co. 

T.    State,   49   Ohio   St.    189,   30   N.    E.   435, 

16:  380 

66.  The  assessment,  for  municipal  pur- 
poses, of  railroad  property  according  to  the 
plan  prescribed  by  a  statute  requiring  the 
valuation  and  assessment  of  railroad  prop- 
■<!rty  by  one  assessing  body  as  a  unit,  and 
the  distribution  of  the  aggregate  value  on 
•a  mileage  basis  for  all  purposes  of  taxation 
^   the   various   counties,  cities,  and   towns 


through  which  the  road  runs,  does  not  vio- 
late the  provisions  of  the  fundamental  law 
requiring  uniformity  and  equality  in  the 
valuation  and  assessment  of  property  for 
the  purpose  of  taxation.  State  ex  rel.  Mor- 
ton v.  Back  (Xeb.)  100  N".  W.  952,  69:  447 
As  to  telegraph  and  telephone  lines. 

67.  A  tax  on  telegraph  and  telephone  lines 
under  Mich.  Pub.  Acts  1881,  No.  168,  which 
is  levied  by  the  state  board  at  the  average 
rate  of  taxes  (general,  municipal,  and  local) 
levied  throughout  the  state  during  the  pre- 
vious year,  in  lieu  of  all  other  taxes,  vio- 
lates the  rule  of  uniformity  imposed  by 
Mich.  Const,  art.  14,  §  11,  as  the  rate  of 
taxation  is  determined  in  a  different  way 
and  is  different  in  amount  from  that  im- 
posed upon  other  property.  Pingree  v.  Dix, 
120  Mich.  95,  78  K  W.  1025,  44:  679 
As  to  building  and  loan  associations. 

68.  The  requirement  of  Ky.  Stat.  §  4228, 
that  every  foreign  building  and  loan  asso- 
ciation doing  business  within  the  state  shall 
pay  into  the  treasury  annually  2  per  cent 
of  its  annual  gross  receipts,  does  not  vio- 
late Ky.  Const.  §  174,  requiring  all  non- 
exempt  property,  whether  owned  by  natu- 
ral persons  or  corporations,  to  be  uniformly 
taxed  in  proportion  to  its  value,  but  pro- 
viding that  nothing  shall  prevent  a  taxa- 
tion based  on  "franchises."  Southern  Bldg. 
&  L.  Asso.  V.  Norman,  98  Ky.  294,  32  S. 
W.  952,  31:41 

69.  Taxing  homestead  loan  associations 
on  their  obligations  held  against  borrowers 
does  not  constitute  double  taxation  by  rea- 
son of  a  tax  on  the  real  estate  mortgaged 
to  the  association  by  such  borrowers.  Peo- 
ples Loan  &  H.  Asso.  v.  Keith,  153  111.  609, 
39  N.  E.  1072,  28:  65 
Tax  upon   bicycles  to   aid  construction   of 

bicycle  path. 

70.  The  imposition,  for  the  construction 
of  bicycle  paths,  of  a  tax  of  a  specified 
amount  on  all  bicycles,  which  class  of  prop- 
erty is  included  in  the  terms  of  the  statute 
imposing  general  taxes  on  personal  prop- 
erty, subjects  such  property  to  a  burden 
from  which  other  classes  are  exempt,  in 
contravention  of  a  constitutional  require- 
ment that  all  taxation  shall  be  equal  and 
uniform.  Ellis  v.  Frazier,  38  Or.  462,  63 
Pac.  642,  53:  454 

71.  The  imposition  of  a  uniform  tax  upon 
bicycles  regardless  of  their  value,  for  the 
construction  of  bicycle  paths,  violates  a 
constitutional  provision  requiring  uniform 
and  equal  rates  of  taxation  and  the  pre- 
scribing of  regulations  to  secure  a  just  val- 
uation for  the  taxation  of  all  property.  Id. 
Double  taxation. 

By  Imposition  of  License  Tax,  see  License, 

49,  50. 
See  also  supra,  69;  infra,  156-159,  172,  175, 

533. 
For   Editorial   Notes,  see   infra,  VI.    §§   7, 

12,  13,  15. 

72.  A  taxation  of  solvent  credits  does 
not  present  a  case  of  double  taxation,  for- 
bidden by  the  constitutional  requirements 
of  uniformity,  although  a  tax  may  also  be 
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levied   on  the  debtor.     Kingsley  v.  Merrill. 
122  Wis.  185,  99  N.  W.  1044,  67:  200 

73.  The  fact  tliat  property  taxpayers  of 
a  parish  have  authorized  the  levying  of  a 
5-mill  tax  on  all  the  property  in  a  parish, 
including  that  within  the  town  therein,  in 
favor  of  a  particular  railroad  enterprise,  is 
no  constitutional  obstacle  to  the  imposition, 
at  the  same  time,  •  in  favor  of  the  same 
enterprise,  of  a  5-mill  tax  on  all  the  prop- 
erty within  the  town  by  the  vote  of  the 
property  taxpayers  therein.  Vicksburg,  S. 
&  P.  R.  Co.  v.  Goodenough,  108  La.  442,  32 
So.  404,  66:  314 

74.  Taxation  of  shares  of  corporate  stock 
in  the  hands  of  stockholders,  as  their  in- 
dividual property,  is  not  unconstitutional  as 
constituting  double  taxation  because  a  tax 
has  already  been  laid  upon  the  property  or 
the  corporation,  but  from  which  the  capital 
stock  in  the  hands  of  the  corporation  is 
omitted.  South  Nashville  Street  R.  Co.  v. 
Morrow.  87  Tenn.  406,  11   S.  W.  348,   2:  853 

75.  Taxation  of  mortgages  as  real  estate 
does  not  create  illegal  double  taxation,  al- 
though held  by  savings  banks  and  repre- 
senting deposits  upon  which  the  depositors 
are  taxed.  Detroit  Common  Council  v. 
Rentz,   91  Mich.  78,  51  X.  W.   787,       16:  59 

d.   For   What    Purpose   or   Use. 

Purpose  to  which  Proceeds  of  Tax  may  be 

Devoted,  see  infra.  III.  j. 
Purposes   for  which  County   may  Tax,   see 

Counties,  II.  c. 
Purposes   for  which  Public  Money   may  be 

Used,  see  Public  Moneys,  II. 
For  Maintenance   of   Highway   and   Bridge, 

see  Bridges,  8;    Highways,  209. 
For  Gravel  Roads,  see  Gravel  Roads. 
For  Dispensary,  see  Intoxicating  Liquors,  5. 
For  Levee,  see  Levee,  7. 

For  Public  Librarv,  see  Municipal  Corpora- 
tions, 567,  569\ 
To    Pav    for    Lvnching,    see    Constitutional 

La'w.  658. 
For  Maintenance  of  Militia,  see  Militia,  5. 
For   Public    Improvements,   see    Public   Im- 
provements. 
For  Purchase   of  Toll  Road,  see   Tolls   and 

Toll   Roads,   24. 
For      Construction     of      Schoolhouse,.      see 

Schools,  96-98. 
Review   of   Legislative   Decision   as   to,   see 

Courts,  1.50.  151. 
Special  Legislation  as  to,  see  Statutes,  365, 

.366.  375. 
Repeal     of     Statute    as    to,    see    Statutes, 

585. 
See  also  supra.  70,  71;   infra,  108,  179,  321, 

351. 
For  Editorial  Notes,  see  infra.  VI.  §§  2,  3. 

76.  Citizens  can  be  taxed  only  for  lawful 
public  purposes.  Thorndike  v.  Camden,  82 
Mf.  39.   19  Atl.   9.5.  7:  463 

77.  Tliat  taxes  are  assessed  to  pay  debts 
does  not  aflect  the  validity  of  the  as.sess- 
niont.  Union  School  Dist.  v.  Bishop,  76 
Conn.  695.  58  At!.   1.3,  66:  989 

78.  Taxes  for  the  benefit  of  private  indi- 
viduals   are    within    the    direct    prohibition 


of  Mo.  Const,  art.  10,  §  3.  State  ex  rel. 
Garth  v.  Switzler,  143  Mo.  287,  45  S.  W, 
245,  40 :  280 

79.  The  legislature  cannot  authorize 
taxation  for  the  purpose  of  making  gifts 
or  paying  gratuities  to  private  individuals, 
as  this  would  constitute  a  taking  of  private 
property  for  a  private,  and  not  for  a  pub- 
lic, use.  Bush  V.  Orange  County  Supers.  159 
N.  Y.  212,  53  N.  E.  1121,  45:  556 

80.  The  power  of  a  legislature  to  levy  or 
to  authorize  the  levy  of  a  tax,  and  to  create- 
or  authorize  the  creation  of  a  public  debt 
to  be  paid  by  taxation,  is  limited  to  its. 
exercise  for  a  public  purpose.  Dodge  v.. 
Mission  Twp.  46  C.  C.  A.  661,  107  Fed.  827,. 

54:  242 

81.  The  legislature  has  authority,  under 
the  Nebraska  Constitution,  to  determine 
what  purposes  are  matters  of  public  con- 
cern, so  as  to  render  taxation  therefor  ad- 
missible. State  ex  rel.  Custer  County  Agri.. 
Soc.  &  L.  S.  Exch.  V.  Robinson,  35  Neb.  401^ 
53  N.  W.  213,  17:383. 

82.  The  maintenance  and  support  of  a 
G.  A.  R.  post  is  not  a  public  purpose,  and 
money  cannot  be  raised  by  taxation  to  pay 
for  the  erection  of  a  building  a  portion  of 
which  is  to  be  for  the  use  of  such  a  post  as- 
long  as  it  exists.  Kingman  v.  Brockton,. 
153  Mass.  255,  26  N.  E.  998,  11:  123- 

83.  The  erection  of  a  memorial  hall  to  be- 
used  and  maintained  as  a  memorial  to  the 
soldiers  and  sailors  of  the  War  of  the  Re- 
bellion may  properly  be  deemed  a  public- 
purpose,  for  which  money  may  be  raised  by 
taxation  under  authority  of  a  statute.       Id. 

84.  The  sprinkling  of  streets  is  a  public 
purpose  within  the  meaning  of  a  constitu- 
tional provision  that  taxes  shall  be  levied, 
only  for  such  purposes.  Ma vd well  v.  Louis- 
ville, 116  Ky.  885,  76  S.  W.  'l091,        63:  655- 

85.  A  bridge  for  highway  and  railway 
purposes,  over  a  river,  is  of  such  a  public 
character  that  taxes  may  be  levied  to  as- 
sist in  building  it,  although  it  -is  owned  by" 
a  private  corporation  which  has  the  right 
to  charge  tolls  for  its  use.  Pritchard  v. 
Magoun,   109  Iowa,  364,  80  N.   W.  512, 

46:  381 

86.  A    statute    authorizing     counties    to- 
raise   by    ordinary    taxation    money    to    be 
paid  to  drafted  men  or  their  heirs  on   ac- 
count  of  servies   in  the   Civil  War,  or  the- 
payment    of    commutation    money   in   lieu 
thereof,  is  in  violation  of  N.  Y.  Const,  art. 
8,   §    11,   prohibiting   gifts    by    counties   or 
municipalities    of   any    money    or    property 
to  or  in  aid  of  any  individual,  association,, 
or    corporation.     Bush    v.    Orange   County 
Supers.    159   N.    Y.   212,   53    N.   E.    1121, 

45:  556- 
To  aid  railroads. 
Railroad    Aid    Bond.s.    see    Bonds.    110-113^ 

125.  126,  1.39.  141,  148,  149,  166,  168. 
Aid  by  Town  to  Railroad,  see  Towns,  1,  19,. 

20.  25. 
See   also   supra,   73;    infra,   350;    Railroads,^ 

34-36. 

87.  The  legislature  has  power  to  impose- 
a  tax  upon  the  property  situated  in  a  cer- 
tain township  for  the  purpose  of  aiding  im 
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the  construction  of  a  railroad  which  passes 
through  it,  provided  a  majority  of  the  resi- 
dents of  such  township  have  signified  their 
assent  to  the  inipositon  of  such  tax.  State 
ex  rel.  Dickinson  v.  Neely,  30  S.  C.  587,  9 

5  E.    664,  3:  672 

88.  An  act  which  provides  for  taxation 
for  the  payment  of  bonds  issued  in  aid  of 
railroads  by  townships  is  not  subject  to  the 
objection  that  it  does  not  promote  a  pub- 
lic purpose.  State  ex  rel.  Charleston,  C.  & 
C.  R.  Co.  V.  Whitesides,  30  S.  C.  579,  9  S. 
E.  661,  3:  777 
To  pay  invalid  debt  or  claim. 

89.  A  town  has  no  authority  to  vote  a 
tax  for  reitnbursenient  of  a  collector  who 
has  improperly  taken  a  note  for  taxes,  and, 
after  accounting  for  it  as  mon^,  been  un- 
able to  collect  it.  Thorndike  v.  Camden, 
82  Me.  39,  19  Atl.  95,  7:  463 

90.  A  statute  commissioning  a  township 
board  of  education  to  levy  a  tax  to  pay  a 
claim  for  which  no  legal  or  moral  obliga- 
tion exists  is  unconstitutional.  Marion 
Twp.  Bd.  of  Edu.  v.  State  ex  rel.  Lindsev, 
51  Ohio  St.  531,  38  N.  E.  614,  25:  770 
Locality  of  expenditure. 

Tax    for    Building    Sewer,    see    Drains    and 

Sewers,  15. 
See  also  supra,  28,  56-60. 
For  Editorial  Notes,  see  infra,  VI.  §  2. 

91.  The  fact  that  money  is  raised  by 
taxation,  under  statute  authority,  upon  all 
the-  taxable  property  of  a  town,  to  be  ex- 
pended for  some  improvement  in  an  unin- 
corporated village  thereof, — such  as  for 
waterworks,  fire  protection,  or  police  regu- 
lations,— does  not  violate  any  constitutional 
restriction  or  any  public  policy.  Land, 
Log.  &  Lumber  Co.  v.  Brown,  37  Wis.  294, 
40  N.  W.  482,  3:  472 

92.  The  Dakota  act  of  March  12,  1885,  to 
amend  Dak.  Pol.  Code,  chap.  28,  §  17,  pro- 
viding that  personal  property  in  any  un- 
organized county  shall  be  subject  to  taxa- 
tion in  the  nearest  organized  county,  is,  so 
far  as  concerns  taxation  for  local  purposes, 
invalid  as  an  attempt  to  tax  one  community 
for  the  benefit  of  another.    Ferris  v.  Vanier, 

6  Dak.  186,  42  N.  W.  31,  3:  713 

93.  Md.  act  1888,  chap.  244,  §  2,  which 
provides  tb.at  the  commissioners  of  Prince 
George's  county  shall  direct  to  be  paid  to 
the  commissioners  of  Laurel  the  amount  of 
tax  levied  upon  the  real  property  within 
that  town  to  be  expended  upon  the  roads 
of  said  town  and  upon  such  other  improve- 
ments as  the  commissioners  of  Laurel  shall 
deem  proper,  is  in  violation  of  the  Bill  of 
Rights,  art.  15,  because  it  practically  ex- 
empts the  owners  of  real  estate  in  Laurel 
from  contributing  pro  tanto  to  the  neces- 
sary expenses  of  the  coimty  government,  as 
required  by  that  article.  Prince  George's 
County  V.  Laurel,  70  Md.  443,  17  Atl.  388, 

3:  528 

94.  The  fact  that  an  act  providing  for 
the  levying  of  a  tax  on  dogs  permits  the 
fund  arising  from  the  tax  collected  in  a 
city  to  be  appropriated  to  the  payment  of 
losses  occurring  through  the  wounding  and 
killing   of   sheep   by    dogs   in   the   territory 


which  is  used  for  agricultural  purposes, 
lying  adjacent  to  such  city,  does  not  render 
it  xmconstitutional  as  the  creation  of  a 
fund  to  the  advantage  of  the  one  commun- 
ity as  against  the  other.  Longyear  v.  Buck, 
83  Mich.  230,  47  N.  W.  234,  10:  43: 

e.  What  Taxable. 
1.  In  General;  What  Must  Be. 

Taxation  of  Federal  Agencies  and  Instru-^ 
mentalities,  by  State  or  Territorial 
Governments,  see  supra,  I.  b. 

Taxation  of  Property  already  Taxed  as. 
Constituting  Double  Taxation,  see- 
supra,  72-75. 

Violation  of  Equality  and  Uniformity  Rule, 
see  supra,  I.  c. 

Unlawful  Discrimination  between  Realty 
and  Personalty,  see  supra,  37-39. 

Property  Exempt,  see  infra,  I.  f. 

Property  Transfers  and  Interest  Subject  to 
Inheritance  or  Succession  Tax,  see  in- 
fra, V.  c. 

Deduction  of  Debts  in  Making  Assessments,, 
see  supra,  43—45;   infra,  405-414. 

Determination  of  Valuation  in  Making  As- 
sessment, see  infra.  III.  b,  2. 

Land  not  Benefited,  see  Eminent  Domain,. 
210. 

Territory  Annexed  to  City,  see  Municipa? 
Corporations,  29-31. 

For  City  Tax,  see  Municipal  Corporations,. 
II.  g,  2. 

For  Local  Improvement  Assessments,  see- 
Public  Improvements,  III.  c. 

Self-Executing  Provision  as  to,  see  Constitu- 
tional Law,  92. 

For  Editorial  Notes,  see  infra,  VI.  §§  3-8. 

95.  The  power  of  taxation,  being  inherent 
in  the  legislature,  is  not  conferred  by  the 
constitutional  provision  that  it  "shall  pro- 
vide by  law  for  a  imiform  and  equal  rate 
of  assessment  and  taxation,  and  shall  pre- 
scribe such  regulations  as  shall  secure  a. 
just  valuation  for  taxation  of  all  prop- 
erty" except  specified  exemptions,  but  this 
provision  imposes  the  duty  and  limitation 
of  providing  by  law  regulations  for  such' 
valuation,  and  where  no  such  regulation  has 
been  prescribed  by  law  as  to  any  particular 
species  of  property,  such  property  cannot 
be  taxed.  State  Bd.  of  Tax  Comrs.  v.  Hol- 
liday,   1.50  Ind.   216.  49  N.   E.   14,       42:  826 

96.  Before  one  can  be  subjected  to  the 
burdens  of  a  law  providing  for  special  taxa- 
tion, either  himself  or  his  property  must 
be  clearlv  brought  within  its  terms.  Peo- 
ple V.  Siierwood,  113  N.  Y.  174,  21  N.  E. 
87,  3:  464 

97.  A  landowner  is  not  subject  to  taxa- 
tion upon  land  covered  by  a  canal  running 
through  his  property,  the  fee  of  which  is  ia 
a  third  jjerson.  although  he  has  acquired 
the  right  to  maintain  buildings  over  such 
canal,  above  high-water  mark,  for  a  term 
of  ninety-nine  years.  Lowell  v.  Middlesex 
County,  152  Mass.  372.  25  N.  E.  469,     9:  356 

98.  The  mere  fact  that  one  person  has  a 
right  to  have  certain  canals  through  land 
of   which   another  owns  the   fee  kept  open 
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for  the  passage  of  water  will  not  entitle 
the  latter  to  exemption  from  taxation  upon 
the  land  covered  by  the  water  which  flows 
in  them,  at  least  where  he  has  the  right  to 
use  water  from  them  to  any  extent  short 
of  interference  with  the  rights  of  the  for- 
mer. Id. 

99.  For  the  purpose  of  determining 
whether  or  not  the  maker  of  notes  is  sol- 
■vent  within  the  meaning  of  a  statute  tax- 
ing solvent  credits,  he  must  be  considered 
solvent  if,  although  indebted  to  others,  he 
lias  business  or  income  and  pays  his  debts, 
or  has  property  out  of  which  collection  can 
T)e  made.  Kingsley  v.  Merrill,  122  Wis.  185, 
99  N.  W.  1044,  67:  200 

100.  The  fact  that  water  power  is  ex- 
pressly excluded  from  consideration  in  the 
■determination  of  the  value  of  buildings  for 
purposes  of  taxation,  by  the  clause  relating 
to  them  in  a  statute  which  contains  direc- 
lions  to  assessors  as  to  the  method  of  ar- 
riving at  the  taxable  value  of  real  estate, 
and  is  not  elsewhere  referred  to,  will  not 
prevent  its  being  valued  and  taxed  with  the 
land  to  which  it  is  appurtenant  and  in  con- 
nection with   which   it   is  used.     Lowell  v. 

Middlesex  County,  152  Mass.  372,  25  N.  E. 
469,  9:  356 

101.  All  property  of  whatever  description, 
and  not  merely  that  selected  for  taxation 
"by  the  legislature,  must  be  taxed,  under 
N.  C.  Const,  art.  7,  §  9.  Redmond  v.  Tar- 
"boro,  106  N.  C.  122,  10  S.  E.  845,       7:  539 

102.  The  word  "property,"  in  N.  C.  Const, 
art.  7,  §  9,  relating  to  taxation,  includes 
monej'^3,  credits,  investments,  and  other 
•choses  in  action.  Id. 

103.  The  water  in  a  mill  pond  cannot  be 
regarded  as  property  for  the  purpose  of 
taxation,  apart  from  the  mill  that  uses  it, 
I)ut  it  may  indirectly  become  the  subject 
of  taxation  as  a  part  of  the  mill  property. 
Union  Water  Power  Co.  v.  Auburn,  90  Me. 
-60,  37  Atl.  331,  37:  651 
Seat  in  stock  exchange. 

104.  A  "seat"  in  an  unincorporated  stock 
exchange,  which  can  only  be  disposed  of 
subject  to  the  regulations  of  the  exchange, 
is  not  taxable  under  a  statute  which  makes 
Tio  direct  provisions  for  its  assessment, 
where  the  provision  for  assessment  of  tangi- 
"ble  personal  property  "at  its  cash  value 
without  looking  to  a  forced  sale"  is  inap- 
plicable, and  no  attempt  has  been  made  to 
sissess  such  seats  since  the  organization  of 
the  exchange,  a  period  of  fifty  years.  Balti- 
more v.  Johnson,  96  Md.  737,  54  Atl.  646, 

61 :  568 
Iflinerals. 

105.  The  right  to  coal  and  minerals  in 
Iheir  natural  state  can  be  severed  from  the 
ownership  of  the  land  by  a  contract,  so  as 
to  subject  such  propertv  to  taxation.  Con- 
solidated Coal  Co.  V.  Baker,  135  111.  545,  26 
N.  E.  651,  12:  247 

106.  The  separation,  for  purposes  of  taxa- 
tion, of  coal  or  other  minerals  from  the 
■ownership  of  the  land,  is  not  prohibited  by 
111.  Rev.  Stat.  chap.  120,  requiring  real 
property   containing  minerals  to  be  valued 


at  the  price  for  which  it  would  sell,  includ- 
ing the  minerals.  Id. 

107.  The  prospective  production  of  oil 
from  a  leased  well  cannot  be  properly  taxed 
to  the  lessee,  as  personal  property.  Carter 
V.  Tyler  County  Ct.  45  W.  Va.  806,  43  S.  E. 
216,  43:  725 
Personal  property. 

108.  Personal  as  well  as  real  property  in 
towns  within  a  special  taxing  district,  a 
majority  of  whose  voters  vote  in  favor  of 
buying  a  toll  road  to  make  it  free,  may  be 
subjected  to  taxation  to  raise  the  purchase 
money.  Gilson  v.  Rush  County,  128  Ind. 
65,  27  N.  E.  235,  11:  835 

109.  Negotiable  promissory  notes  for 
money  loaned  are  "personal  property"  with- 
in the  meaning  of  a  charter  authorizing 
taxation  of  such  property.  Boyd  v.  Selma, 
96  Ala.  144,  11  So.  393,  16:  729 
Distribution  between  personalty  and  realty. 

110.  A  dynamo  for  the  generation  of  elec- 
tricity, propelled  by  steam  power  and  which 
is  easily  removed  by  unscrewing  bolts  with- 
out doing  any  physical  injury  to  the  free- 
hold, is  not  withm  the  provision  of  R.  I. 
Pub.  Stat.  chap.  42,  §  3,  for  the  taxation  as 
real  estate  of  steam  engines,  boilers,  shafts, 
pulleys,  and  wheels  attached  to  real  estate 
for  operating  machinery,  but  is  within  the 
provision  of  §  11,  taxing  "machines  of  all 
sorts  propelled  by  steam  or  water  power" 
as  personal  property.  Newport  IJlum.  Co. 
V.  Newport  Tax  Assessors,  19  R.  I.  632,  36 
Atl.  426,  36 :  266 

111.  Poles  and  wires  for  conducting  elec- 
tricity from  an  electric  light  plant  to  con- 
sumers, some  of  which  are  in  highways 
with  permission  of  the  authorities,  subject 
to  revocation  without  notice,  and  some  on 
private  property  under  revocable  license, 
and  some  of  the  wires  on  poles  of  other  com- 
panies, are  not  fixtures  to  the  lot  on  which 
the  electric  light  is  generated,  or  appur- 
tenant thereto,  for  the  purpose  of  taxation 
as  real  estate,  although  they  cannot  be  as- 
sessed as  personal  property  because  they  are 
not  within  the  classes  of  such  property 
enumerated    by    the    statute    for    taxation. 

Id. 

112.  The  wiring  inside  a  station  of  an 
eleotric  light  company,  which  consists  of 
a  machine  known  as  a  switch  board  with 
wires  connected  therewith,  and  so  attached 
to  the  realty  that  it  can  readily  be  removed 
without  any  physical  injury  thereto,  is 
taxable  as  personal  property  under  R.  I. 
Pub.  Stat.  chap.  42,  §  11,  which  includes 
machinery  of  all  sorts  propelled  by  steam 
or  water  power  in  any  machine  shop  or 
manufacturing  establishment.  Id. 
Dam. 

113.  A  dam  owned  by  a  corporation  au- 
thorized to  improve  the  navigation  of  a 
river  and  collect  tolls  for  the  passage  of 
logs  therein,  which  is  necessary  to  the  pur- 
poses of  its  organization  and  the  exercise 
of  its  franchises,  is  not  taxable,  apart  from 
its  plant  and  franchises,  as  part  of  the 
abutting  real  estate  owned  by  such  cor- 
poration. Yellow  River  Imp.  Co.  v.  Wood 
County,  81  Wis.  554,  51  N.  W.  1004.    17:  92 


TAXES,  I.  e,  2. 


2785 


r 


Waterworks. 

Where  Taxable,  see  infra.  34.5-349. 

See  also  infra,  182,  319,  324,  326. 

114.  Tiie  water  mains  and  electric  wires 
of  a  water  and  light  company  are  personal 
property  for  purposes  of  taxation.  Shelby- 
ville  Water  Co.  v.  People  ex  rel.  Craddick, 
140  111.  545,  30  N.  E.  678.  16:  505 

115.  The  Itnildings,  machinery,  and  mains 
which  constitute  a  system  of  waterworks 
on  land  held  by  a  lease  to  continue  as  long 
as  the  waterworks  are  operated  thereon, 
and  no  longer,  constitute  real  estate  for  the 
purposes  of  taxation.  Oskaloosa  Water  Co. 
V.  Oskaloosa  Bd.  of  Equalization,  84  Iowa, 
407,  51  N.  W.  18,  15:  296 

116.  The  assessment  for  taxation  of  the 
lots  whereon  are  the  pumping-Station  and 
works  of  a  water  companj',  separate  and 
apart  from  the  water  mains,  franchises, 
and  other  property  constituting  its  plant, 
is  erroneous.  Fond  dii  Lac  Water  Co.  v. 
Fond  du  Lac,  82  Wis.  322,  52  N.  W.  439, 

16:  581 
Good  will  of  business. 
See  also  infra,  139. 

For    Editorial   Notes,   see    infra,   VI.    §§    3, 
1^. 

117.  The  good  will  of  a  newspaper  pub- 
lished by  an  individual  or  partnership  can- 
not be  taxed  as  part  of  the  value  of  the 
business  where  there  is  no  provision  for 
treating  tlie  business  as  a  unit  for  pur- 
poses of  taxation.  Hart  v.  Smith,  159  Ind. 
182,  64  N.   E.  661,  58:  949 

118.  A  statute  providing  for  the  taxa- 
tion "of  all  property"  does  not  cover  good 
will  where  it  is  not  mentioned  in  the  sec- 
tion defining  the  class  of  property  to  which 
it  would  properly  belong.  Id. 

119.  The  good  will  that  attaches  to  the 
business  of  conducting  a  newspaper  belong- 
ing to  an  individual  or  a  copartnership  is 
not,  in  and  of  itself,  property  within  the 
meaning  of  a  constitutional  mandate  as  to 
taxation  of  property.  Id. 

120.  Tlie  good  will  of  a  business  is  sub- 
ject to  taxation  at  the  discretion  of  the 
legislature.  Id. 
Mortgages  and  credits. 

For  Editorial  Notes,  see  infra,  VI.  §§  3,  7, 
20. 

121.  Mortgages  and  notes  of  solvent  debt- 
ors are  property  within  the  meaning  of  a 
constitutional  provision  permitting  the 
legislature  to  levy  taxes  upon  such  property 
as  it  shall  prescribe.  Kingslev  v.  Merrill, 
122  Wis.  185,  99  N.  W.  1044,       '  67:  200 

122.  That  it  is  the  duty  of  creditors  of 
an  insolvent  bank  to  list  for  taxation 
tl-.cir  proportion  of  the  assets  of  the  bank 
as  "indebtedness  probably  collectible"  does 
not  exempt  such  assets  from  taxation  in 
the  hands  of  the  bank's  assignee  for  cred- 
itors. Gerard  v.  Duncan,  84  Miss.  731,  36 
So.  1034.  06:  461 

123.  The  fact  that  the  fimds  of  a  life  in- 
surance company  are  subject  to  taxation 
in  its  hands  does  not  prevent  the  assess- 
ment of  the  value  of  an  unpaid  claim 
against  the  company  in  the  hands  of  a  rep- 
resentative of  the  assured, — at  least,  where 

L.R.A.  Dig.— 175. 


the  fund  to  meet  the  claim  is  to  be  raised 
by  assessment,  and  it  does  not  appear  that 
the  assessment  has  been  made,  or  the  fund 
collected  at  the  time  the  tax  is  levied. 
Cooper  V.  Board  of  Review  of  Montgomery 
County,  207  111.  472,  69  N.  E.  878,        64:  72 

124.  A  claim  on  a  policy  insuring  the  life 
of  one  who  dies  before  the  day  on  which 
property  is  to  be  valued  for  taxation  is  as- 
sessable under  a  statute  providing  for  the 
assessment  of  claims  due  or  to  become  due, 
although  proof  of  death  has  not  been  made, 
and  the  insurer  has  sixty  days  after  such 
proof  in  wliich  to  pay  the  demand.  Id. 
Credits  held  by  trustees, 

125.  A  tax  on  credits  in  the  hands  of 
resident  trustees  holding  the  absolute  legal 
title  thereto  in  trust  for  nonresidents  of  the 
state  is  within  the  power  of  the  legislature 
to  impose.  Detroit  v.  Lewis,  109  Mich.  155, 
66  N.  W.  958,  32:  439 

126.  "Inhabitants"  of  a  state,  whose 
credits  of  every  kind  are  taxed  by  Mich. 
Pub.  Acts  1893,  No.  206.  include  resident 
trustees  holding  the  absolute  legal  title  to 
ehoses  in  action  for  the  benefit  of  non- 
residents. Id. 
Personal  property  held  by  assignee. 

See  also  supra,  122. 

127.  Personal  property  held  by  the  as- 
signee of  an  insolvent,  whose  estate  is  being 
settled  in  the  probate  court,  whether  it  is 
in  the  form  of  money,  bills  receivable,  bonds, 
certificates  of  stock,  or  otherwise,  is  not 
subject  to  taxation  in  Ohio,  although  the 
statute  provides  that  property  held  in  trust 
must  be  listed  by  the  trustee.  McNeill  v. 
Hagerty,  51  Ohio  St.  255,  37  N.  E.  526, 

23:  628 
Abstract  books. 

128.  Books  containing  abstracts  of  land 
titles,  which  have  a  recognized  value  and 
are  kept  and  used  as  the  basis  of  a  business 
for  profit,  are  taxable  as  property  although 
they  are  in  manuscript  and  their  value 
depends  on  the  information  which  is  obtain- 
able from  them  by  consultation  or  extracts. 
Leon  Loan  &  A.  Co.  v.  Leon  Bd.  of  Equali- 
zation, 86  Iowa,  127,  53  N.  W.  94,       17:  199 

129.  A  set  of  abstract  books  is  personal 
property  for  the  purpose  of  taxation,  al- 
though the  information  therein  contained 
is  largely  in  the  form  of  abbreviations  and 
cipher  peculiar  to  that  set  of  books,  which 
is  understood  by  only  five  persons, — es- 
pecially where  there  are  certain  maps  con- 
nected with  the  business  which  have  some 
general  value.  Booth  &  H.  Abstract  Co.  v. 
Phelps,  8  Wash.  549,  36  Pac.  489,  23:  864 
On  sales  of  oysters. 

Uniformity  in  Taxation,  see  supra,  49,  50. 

130.  A  tax  on  sales  of  oysters  expressly 
authorized  by  Va.  Const,  art.  10,  §  2,  is  not 
an  income  tax  within  §  4,  which  exempts 
incomes  under  $600.  Com.  v.  Brown,  91  Va. 
762,21  S.  E.  357,  28:  110 

2.   Property  of  Nonresidents;   Situs  of 
Property. 

Discrimination  between  Citizens  and  Alien 
Residents,  see  supra,  35. 
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Discrimination  between  Domestic  and  For- 
eign Corporations,  see  supra,  33,  34. 

Property  of  Foreign  Corporations,  see  infra, 
194'  195. 

Payment  in  Wrong  State  as  Relieving  Prop- 
erty from  Assessment  in  Proper  State, 
see  infra,  533. 

Subjection  to  Inheritance  or  Succession  Tax, 
see  infra,  616-625. 

As  to  Place  where  Property  is  Taxable 
filenerally,  see  infra,  II. 

See  also  supra,  60,  125,  126;  infra,  195,  196, 
449. 

For  Editorial  Notes,  see  infra,  VI.  §§  3,  18. 

131.  Personal  property  used  in  a  business 
within  the  state  is  assessable  for  taxes,  even 
though  the  owner  may  claim  to  be  a  citizen 
of  and  domiciled  in  another  state.  Buck  v. 
Miller,  147  Ind.  586,  47  N.  E.  8,  37:  384 

132.  The  assessment  and  taxation  of 
judgments  rendered  by  the  courts  of  a  state 
in  favor  of  and  owned  by  citizens  of  other 
states  is  not  authorized  by  Kan.  Gen.  Stat. 
1889,  chap.  107,  §  1,  providing  generally  for 
the  taxation  of  all  property  in  the  state, 
and  mentioning  judgments  ainong  other 
classes  of  taxable  personal  property.  King- 
man County  V.  Leonard,  57  Kan.  531,  46 
Pac.  960,  34:  810 

133.  A  claim  of  nonresidents  to  distribu- 
tive shares  of  the  property  on  final  settle- 
ment will  not  prevent  the  taxation  of 
funds  in  the  hands  of  a  receiver  of  a  mutual 
benefit  assessment  society  organized  under 
the  laws  of  the  state,  as  property  within 
the  jurisdiction  of  the  state,  under  Ind.  Rev. 
Stat.  1894,  §  8410,  although  the  funds  had 
been  collected  in  other  states  in  which  the 
company  also  did  business,  and  turned  over 
by  orders  of  the  courts  to  the  Indiana  re- 
ceiver, with  the  understanding  that  all  hold- 
ers of  certificates  in  the  different  states 
should  be  ratably  paid  on  final  settlement. 
Schmidt  v.  Failey,  148  Ind.  150,  47  N.  E. 
326,  37:442 

134.  To  authorize  an  assessment  of  taxes 
against  a  nonresident  doing  business  in 
New  York,  as  provided  for  by  N.  Y.  Laws 
1855,  chap.  37,  §  1,  it  is  indispensable  that 
the  person  assessed  shall  in  fact  have 
money  invested  in  a  business  carried  on  by 
him  in  the  state,  either  as  a  principal  or 
partner.  Mcl^ean  v.  Jephson,  123  N.  Y. 
142,  25  N.  E.  409,  9:  493 

135.  A  state  has  the  right  to  fix  the 
particular  situs  for  the  stock  of  a  corpora- 
tion doing  business  within  the  limits,  for 
the  purposes  of  taxation;  and  its  value  for 
such  purposes  cannot  be  diminished  by  de- 
ducting therefrom  the  value  of  property  not 
situated  or  taxable  within  the  state,  and 
over  which  the  state  can  exercise  no  con- 
trol. Commercial  Nat.  Bank  v.  Chambers, 
21   Utah,  324,  01   Pac.  560,  56:  346 

136.  A  tax  cannot  be  assessed  on  non- 
resident trustees  for  property  held  by  them 
outside  of  the  state,  under  Me.  Rev.  Stat, 
chap.  6,  §  14,  cl.  6,  as  amended  by  Me. 
Laws  1889,  chap.  175,  providing  for  the 
assessment  of  trustees  in  the  place  where 
the  person  to  whom  the  income  is  payable 


is  an  inhabitant,  notwithstanding  the  fact 
that  they  derive  their  title  from  a  devise 
under  a  Maine  will  through  confirmation  by 
a  Maine  probate  court  to  which  they  have 
agreed  to  render  accounts.  Augusta  v. 
Kimball,  91  Me.  605,  40  Atl.  666,         41:  475 

137.  A  vessel  duly  registered  in  the  port 
to  which  it  properly  belongs  is  primarily 
and  presumptively  taxable  at  such  port 
only.  Johnson  v.  DeBary-Baya  Merchants* 
Line,  37  Fla.  499,  19  So.  640,  37:  518 

138.  A  tax  imposed  on  a  nonresident 
whose  property  is  not  in  the  state  is  null, 
as  tax  laws  can  have  no  extraterritorial  ef- 
fect. Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board 
of  Assessors,  51  La.  Ann.  1028,  25  So.  970, 

45:  524 

139.  The  good  will  of  a  corporation,  which 
is  the  result  of  carrying  on  its  business  in 
the  state,  and  inseparable  from  that  busi- 
ness, is  taxable  as  capital  employed  in  the 
state,  although  the  corporation  is  nominal- 
ly a  corporation  of  another  state  in  which 
it  has  never  done  any  business.  People  ex 
rel.  A.  J.  Johnson  Co.  v.  Roberts,  159  N. 
Y.  70,  53  N.  E.  685,  45:  126 

140.  The  test  as  to  where  the  right  to 
tax  property  exists  is  its  place  of  location 
and  use.  Buck  v.  Miller,  147  Ind.  586,  47 
N.  E.  8,  •  37 :  384 

141.  Tangible  movable  property  may  be 
taxed  where  situate,  under  a  special  statute 
which  provides  for  its  taxation.  Liverpool 
&  L.  &  G.  Ins.  Co.  V.  Board  of  Assessors,  44 
La.  Ann.  760,  11   So.  i>l,  16:56 

142.  The  average  amount  of  live  stock 
which  cattle  dealers  have  each  week,  al- 
though usually  sold  within  one  day  after 
they  are  received,  and  most  of  them  are 
brought  from  other  states,  constitutes  prop- 
erty within  the  state  which  can  be  taxed 
under  Md.  Code,  art.  81.  Mj'ers  v.  Balti- 
more County,  83  Md.  385,  35  Atl.  144, 

34:  309 

143.  Shares  of  stock  in  a  corporation  have 
no  actual  situs  and  may  properly  be  made 
taxable  at  the  place  where  the  corpora- 
tion has  its  situs.  South  Nashville  Street 
R.  Co.  v.  Morrow,  87  Tenn.  406,  11  S.  W. 
348,  2:  853 

144.  The  business  residence  of  a  foreign 
corporation  is  not  established  within  a 
state  for  purposes  of  taxation,  by  reason  of 
the  appointment  of  a  local  board  of  di- 
rectors to  conduct  the  affairs  of  the  com- 
pany in  that  state  under  direction  of  the 
head  office.  Liverpool  &  L.  &  G.  Ins.  Co.  v. 
Board  of  Assessors,  44  La.  Ann.  760,  11 
So.  91,  16:  56 
Bonds,  mortgages,  securities,  and  debts. 

145.  A  debt  due  to  a  nonresident,  which 
is  still  in  nonconcrete  form,  has  its  situs  for 
the  purpose  of  taxation  at  the  domicil  of 
the  creditor,  and  not  at  the  domicil  of  the 
debtor.  Liverpool  &  L.  &  G.  Ins.  Co.  v. 
Board  of  Assessors,  51  La.  Ann.  1028,  25 
So.  970,  ■  45:  524 

146.  Bonds  of  a  corporation  can  only  be 
taxed  by  tlie  government  having  jurisdic- 
tion of  the  owner,  and  are  not  taxable  in 
a   state   where    the   owner    does  not    reside. 
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South  Nashville  Street  R.  Co.  v.  Morrow,  87 
Tenn.  406,  11   S.  W.  348.  2:  853 

147.  Moneys  and  securities  retained  in  the 
state  in  the  business  of  buying  and  selling 
property,  including  bonds,  stocks,  notes,  and 
mortgages,  and  in  making  loans  and  in- 
vestments, collecting  and  reloaning  from 
year  to  year,  are  subject  to  taxation  there 
whether  the  owner  is  domiciled  there  or 
not,  and  whether  the  business  is  conducted 
bv  himself  or  an  agent.  Buck  v.  Miller, 
147  Ind.  586,  47  N.  E.  8,  37:  384 

148.  A  nonresident  cannot  be  said  to  be 
a  holder  of  property  within  a  state  by 
virtue  of  a  debt  which  a  resident  owes  him, 
so  as  to  be  taxable  on  such  credit.  Liver- 
pool &  L.  &  G.  Ins.  Co.  V.  Bojyd  of  As- 
sessors, 44  La.  Ann.  760,  11  So.  91^       16:  56 

149.  Debts  due  for  money  sent  out  of  the 
state,  and  loaned  by  nonresident  agents  on 
notes  and  mortgages  retained  by  them  and 
which  had  never  been  in  the  state,  are  not 
subject  to  taxation,  under  Hill's  (Or.)  Ann. 
Code,  §  2731,  providing  that  personal  prop- 
erty shall  include  money,  notes,  or  mort- 
gages, "either  within  or  without  this  state; 
all  boats  and  vessels,  whethef  at  home  or 
abroad,  and  all  capital  invested  therein ; 
all  debts  due  or  to  become  due  from  solvent 
debtors."  The  debts  mentioned  include  only 
domestic  debts,  as  the  section  does  not  con- 
tain any  words  similar  to  those  of  the 
previous  clause  relating  to  property  or  in- 
terests out  of  the  state.  Poppleton  v. 
Yamhill  County,  18  Or.  377,  23  Pac.  253, 

7:  449 

150.  A  state  may  tax  the  mortgagee's 
interest  in  land  located  within  its  borders, 
although  the  mortgagee  is  a  nonresident, — 
especially  where  he  is  vested  with  a  legal 
estate  in  the  land.  Allen  v.  National  State 
Bank,  92  Md.  509,  48  Atl.  78,  52:  760 

151.  The  interest  of  nonresident  mort- 
gagees was  included  in  Md.  act  1896,  chap. 
120,  §  146a,  imposing  a  tax  on  the  annual 
interest  covenanted  to  be  paid  by  mort- 
gagors to  mortgagees  or  their  assigns.     Id. 

152.  A  mortgage  is  taxable  where  the 
owner  resides,  although  the  land  is  taxed  in 
another  state.  State,  Darcy,  Prosecutrix,  v. 
Darcy  (N.  J.  Sup.)  51  N.  J.  L.  140,  16  Atl. 
160,  2:  350 

153.  A  real-estite  mortgage  owned  and 
controlled  by  a  nonresident  of  the  state  is 
not  subject  to  taxation  as  "property  in  the 
state."  Holland  v.  Silver  Bow  County,  15 
:Mont.  460,  39  Pac.  575,  27 :  797 

154.  A  mortgage  upon  realty  is  sufficient- 
ly an  interest  in  real  estate  to  make  it 
taxable  in  the  state  where  the  land  is 
situated,  although  owned  by  a  nonresident. 
Detroit  Common  Council  v.  Rentz,  91  Mich. 
78,  51  N.  W.  787,  16:  59 
Trust  securities. 

155.  Securities  in  the  actual  possession 
and  control  of  a  nonresident  trustee,  the 
beneficiaries  also  being  nonresidents,  are 
not  "due  or  owing  to  persons  residing  with- 
in the  state,"  so  as  to  be  subject  to  taxa- 
tion within  the  state,  although  two  of  the 
three  trustees  are  residents  thereof.    People 


ex  rel.  Darrow  v.  Coleman,  119  N.  Y.  137. 
23  N.  E.  488,  7:  407 

Property  taxed  in  another  state. 

156.  Property  liable  to  taxation  under 
the  general  laws  of  a  state  is  not  ex- 
empt therefrom  because  it  may  have  been 
returned  for  taxation  for  the  same  year  in 
another  state.  Nathan  v.  Spokane  County, 
35  Wash.  26,  76  Pac.  521,  65:  336 

157.  It  is  not  double  taxation,  within  the 
constitutional  prohibition,  to  tax  the  same 
thing  in  two  jurisdictions,  where  each  has 
a  right  to  tax  it.  Grigsby  Constr.  Co.  v. 
Freeman,  108  La.  435,  32  So.  399,        58:  349 

1.58.  Taxing  a  second  time  property  al- 
ready taxed  in  another  state  is  not  double 
taxation  within  the  prohibition  of  the 
Louisiana  revenue  act  of  1898,  that  no 
property  shall  be  taxed  twice  the  same  year. 

159.  A  return  of  property  for  taxation 
in  another  state  does  not  exempt  it  from 
taxation,  in  the  absence  of  a  statute  to 
that  effect,  if  the  property  is  otherwise 
legally  taxable,  under  the  laws.  Kelley  v. 
Rhodes,  7  Wyo.  237,  51  Pac.  593,  39:  594 
Property  temporarily  in  state  or  in  transit. 

160.  The  average  number  of  refrigerator 
cars  owned  by  a  foreign  corporation, 
which  are  in  use  within  the  state  as  a  part 
of  the  necessary  equipment  of  a  railroad 
company  which  has  no  such  cars  of  its  own, 
may  have  a  situs  in  the  state  for  the  pur- 
pose of  taxation,  although  each  car  is  only 
temporarily  in  the  state  at  any  time  and 
in  course  of  interstate  shipments,  and  the 
owner  does  not  lease  the  cars  to  such  com- 
pany, or  make  any  contract  to  furnish 
it  with  the  cars,  but  they  are  furnished  to 
be  run  indiscriminately  over  any  lines  on 
which  shippers  or  railroads  may  desire  to 
send  them,  and  the  owner  receives  a  mile- 
age compensation  from  each  road  over 
which  thev  run.  Hall  v.  American  Re- 
frigerator Transit  Co.  24  Colo.  291,  51  Pac. 
421,  56:  89 

161.  Railway  cars  owned  by  a  foreign 
corporation  having  no  place  of  business  in 
the  state,  when  they  are  leased  to  various 
shippers,  but  come  into,  or  pass  through, 
and  do  business  in  the  state,  have  a  situs 
therein  for  the  purpose  of  taxation.  Union 
Refrigerator  Transit  Co.  v.  Lynch,  18  Utah, 
378,   55  Pac.  639,  48:  790 

162.  A  contractor's  outfit,  consisting  of 
mules,  scrapers,  wagons,  etc.,  brought  into 
the  state  from  a  foreign  jurisdiction  to  be 
used  in  the  construction  of  a  railroad  bed, 
in  which  work  it  is  likely  to  be  occupied 
for  several  months,  has  a  sufficient  situs 
within  the  state  to  justify  its  taxation, 
drigsby  Constr.  Co.  v.  Freeman,  108  La. 
435,  32  So.  399,  58:  349 

163.  The  situs  for  taxation,  of  tangible 
jjersonal  ])roperty  temporarily  in  another 
state,  but  not  permanently  located  there, 
is  the  state  of  the  domicil  of  the  owner. 
Com.  V.  American  Dredging  Co.  122  Pa. 
386,  15  Atl.   443,  1 :  237 

164.  A  herd  of  sheep  driven  through  the 
state  is  not  exempt  from  taxation  as  per- 
sonal property  in  transit,  if  the  purpose  of 
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driving  is  not  merely  transportation,  but 
comprehends  also  that  of  grazing  and  feed- 
ing them  upon  the  natural  grasses,  not  as  a 
mere  necessary  incident  of  the  travel,  but 
as  one  of  the  purposes  of  the  movement. 
Kelley  v.  Rhodes,  7  Wyo.  237,  51  Pac.  593, 

39:  594 

165.  The  existence  of  a  purpose  to  obtain 
grazing  for  sheep,  united  with  the  purpose 
of  transportation,  is  to  be  determined  from 
all  the  facts  in  each  case,  including  the 
course,  the  character  of  the  territory 
grazed  upon,  the  time  employed,  the  sub- 
sequent method  of  intended  shipment,  the 
ordinary  facilities  for  transportation  by 
other  means,  the  place  selected  for  com- 
mencing other  transportation,  and  perhaps 
the  time  of  3'ear  and  the  eventual  purpose 
of  their  shipment.  Id. 

166.  The  intent  of  dealers  in  cattle  to 
export  part  of  them,  and  the  fact  that  they 
do  export  about  two  thirds  of  all  which 
they  handle,  do  not  prevent  the  taxation 
of  such  cattle  to  the  average  amount  that 
thev  have  on  hand.  Myers  v.  Baltimore 
County,  83  Md.   385,  35  Atl.   144,       34:  309 

167.  The  situs  of  the  rolling  stock  of  a 
railroad  company  for  the  purpose  of  taxa- 
tion is  where  it  is  habitually  used;  and 
if  the  specified  property  be  constantly 
changing,  the  amount  may  be  fixed  by  the 
average  amount  so  used.  Atlantic  &  P.  R. 
Co.  v.  Lesueur,  2  Ariz.  428,  19  Pac.   157, 

1:  244 

168.  A  statute  providing  that  the  rolling 
stock  of  a  railroad  company  shall  be  listed 
and  taxed  in  the  several  counties,  etc.,  in 
the  proportion  that  the  main  track  in  such 
county  bears  to  the  total  length  of  the 
main  track,  does  not  impose  double  taxation 
on  the  ground  that  values  of  rolling  stock 
taxable  in  other  states  are  imported  into 
the  state  for  the  purpose  of  taxation.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Backus,  133 
Ind.  513,  33  N.  E.  421,  18:  729 

169.  The  situs,  for  taxation,  of  unregis- 
tered vessels  (including  dredges  and  scows) 
engaged  in  interstate  commerce,  is  the 
state  of  the  domicil  of  their  owner,  although 
they  may  never  have  been  within  that  state. 
— in  the  absence  of  anything  to  show  that 
they  are  so  permanently  located  in  another 
state  as  to  be  liable  to  taxation  there.  Com. 
V.  American  Dredging  Co.  122  Pa.  386,  15 
Atl.  443,  1:237 

170.  Vessels  owned  by  a  nonresident  cor- 
poration, duly  registered  at  the  home  port 
of  such  corporation  in  full  compliance  with 
the  acts  of  Congress  regulating  the  registry 
of  vessels,  and  regularly  returned  for  as- 
sessment and  taxation  at  such  port,  are  not 
taxable  in  Florida,  although  they  are  em- 
ployed in  commerce  in  its  waters  in  pur- 
suance of  the  usual  course  of  dealing  with 
such  vessels,  which  is  to  send  them  where- 
ever  the  most  profitable  service  can  be  se- 
cured. Johnson  v.  DeHarv-Bava  Merchants' 
Line.  37   Fla.   409.   19  So.*  640!  37:  518 

171.  The  domicil,  for  purposes  of  taxa- 
tion, of  a  vessel  duly  registered  under  the 
act  of  Congress  regulating  the  rcristry 
of  vessels  and  the  record  of  bills  of  sale  and 


mortgages  affecting  the  same,  is  the  port 
where  the  vessel  is  registered,  which  must 
be  the  nearest  to  the  place  where  the  own- 
ers resiae.  Id. 

172.  Ocean-going  tugboats  are  not  exempt 
from  taxation  by  the  state  in  whose  waters 
they  are  exclusively  employed,  by  the  fact 
that  they  are  registered  and  taxed  at  a 
port  in  another  state  where  their  owner  is 
domiciled.  Northwestern  Lumber  Co.  v. 
Chehalis  County,  25  Wash.  95,  64  Pac.  909, 

54:212 

173.  Ice  stored  in  ice  houses  from  which 
it  is  to  be  taken  for  sale  when  wanted  ia 
taxable  to  a  nonresident  owner  under  N.  H. 
Gen.  Laws.  chap.  54,  §  9,  providing  for  a 
tax  on  a  "stock  in  trade  employed  in  any 
town  owned  by  a  person  not  resident  there- 
in," although  but  a  small  portion  of  it  is  to 
be  sold  at  that  place,  and  the  most  of  it  is 
to  be  taken  to  a  city  in  another  state  for 
delivery  as  wanted.  Winkley  v.  Newton, 
67  N.  H.  80.  36  Atl.  610,  35:  756 

3.  Corporations  and  Stock. 

State  Taxation  of  Corporations  Created  or 

Fostered    by    Federal   Government,   see 

supra,  I.  b. 
As  to  Discrimination  between  Domestic  and 

Foreign  Corporations,  see  supra,  33,  34. 
Discrimination  as  to,  see  supra,  23,  35,  36. 
Uniformity  of  Taxation,  see  supra,  57,  61- 

69. 
Exemption    of,    from    Taxation,    see    infra, 

I.  f,  2  and  3. 
Place  where  Taxable,  see  infra,  II. 
Taxation  of,  as   Affecting   Interstate   Com- 
merce, see  infra,  I.  e,  4. 
As  to  Who  Must  Pay  Corporation  Tax,  see 

infra.  III.  g. 
As  Impairment   of  Obligation  of  Contract, 

see  Constitutional  Law,  1149-1156. 
Review  of  Legislative  Purpose  in  Imposing 

Tax  on  Railroad,  see  Courts,  154. 
Partial    Invalidity    of    Statute    as    to,    see 

Statutes,  115. 
See  also  supra,  167,  168. 
For   Editorial   Notes,   see   infra,   VI.    §§    3, 

10-19. 

174.  The  legislature  not  only  could  but 
was  required  to  impose  texes  on  the  prop- 
erty of  private  corporations  for  pecuniary 
profit,  just  as  and  when  it  would  tax  the 
property  of  individuals,  under  Const.  1869, 
art.  12,  §  13,  providing  that  the  property 
of  such  corporations  "shall  be  subject  to 
taxation  the  same  as  that  of  individuals," 
and  §  20,  providing  for  equal  and  uniform 
taxation  of  all  property  according  to  value. 
Adams  v.  Yazoo  &  M.  V.  R.  Co.  77  Miss. 
194,  24  So.  200,  317,  28    So.  956,  60:  33 

175.  The  provision  of  the  Federal  Con- 
stitution that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts  of 
every  other  state  does  not  prevent  the  taxa- 
tion of  stock  in  a  foreign  corporation  owned 
by  residents  of  the  state  because  the  prop- 
erty of  the  corporation  is  taxed  at  its 
domicil.  Bacon  v.  State  Tax  Comrs.  126 
Mich.  22,  85  N.  W.  307,  60:  321 
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176.  Blacksmith  tools  and  commissary 
store  goods  kept  by  a  corporation  as  part 
of,  or  in  connection  with,  an  outfit  for  do- 
ing construction  work,  are  liable  to  taxa- 
tion under  La.  act  170  of  1898,  §  1,  requir- 
ing all  property  within  the  state  to  be 
taxed,  unless  expressly  exempted  by  law, 
and  defining  property  to  include  all  mov- 
able and  immovable,  corporeal  and  iqcorpo- 
real,  articles  or  things  of  value  owned,  held, 
and  controlled  within  the  state.  Grigsby 
Constr.  Co.  v.  Freeman,  108  La.  435,  32  So. 
399,  58:  349 

177.  A  domestic,  as  well  as  a  foreign,  cor- 
poration may  be  subject  to  the  payment  of 
a  tax  upon  the  right  to  do  business  within 
the  state,  graduated  by  the  amount  of 
capital  employed.  People  ex  rel.  United 
States  Alumi.  um  Printing  Piate  Co.  v. 
Knight,  174  N.  Y.  475,  67  N.  E.  G5,      63:  87 

178.  A  street  railway  company  is  not  a 
"railroad  company"  within  the  meaning  of 
Minn.  Gen.  Laws  1887,  chap.  11,  §  1  (Gen. 
Stat.  1894,  §  1669),  providing  for  the  tax- 
ation of  railroad  companies  by  requiring 
them  to  pay  a  percentage  on  their  gross 
earnings.  State  v.  Duluth  Gas  &  W.  Co.  76 
Minn.  96,  78  N.  W.  1032,  57:  63 

179.  A  local  passenger  railway  built  along 
a  turnpike  road  outside  the  limits  of  Balti- 
more, Maryland,  under  a  contract  purchas- 
ing the  privilege  from  the  turnpike  company, 
and  for  which  no  street  franchise  or  conces- 
sion of  any  kind  whatever  has  been  conferred 
by  the  city,  does  not,  upon  the  extension  of 
the  limits  of  the  city  to  include  a  portion  of 
a  road,  become  a  "street  railway"  within 
the  intendment  of  Maryland  laws  imposing 
a  park  tax  of  9  per  cent  upon  gross  receipts 
from  all  street  railway  lines  within  the 
city  limits.  Baltimore  v.  Baltimore,  C.  & 
E.   M.   Pass.   R.   Co.   84   Md.   1,  35  Atl.    17, 

33:  503 

180.  Taxation  of  paid-up  or  nonforfeit- 
able and  partly  paid-up  life  insurance  poli- 
cies is  not  provided  for  by  a  statute  pro- 
viding for  the  assessment  of  all  personal 
property,  where  for  more  than  forty  years 
similar  laws  have  never  been  construed  to 
require  the  taxation  of  such  policies,  and 
the  statute  fails  to  provide  any  regulation 
for  valuing  them,  although  it  provides  spe- 
cial regulations  different  from  that  provided 
for  ordinary  property  for  the  valuation  of 
otlier  classes  of  property  that  are  difficult  to 
value,  such  as  the  property  of  various  class- 
es of  corporations.  State  Bd.  of  Tax  Comrs. 
V.  Holliday,    150    Ind.    216,    49    N.    E.    14, 

42:  826 

181.  The  failure  to  prescribe  by  law  any 
method  or  regulation  for  tlie  assessment  of 
life  insurance  policies,  other  than  that  pro- 
vided for  ordinary  and  tangible  property, 
prevents  their  taxation,  where  the  Constitu- 
tion requires  the  legislature  to  "prescribe 
such  regulations  as  shall  secure  a  just  valu- 
ation." Id. 

182.  The  rights  and  franchises  of  a  wa- 
ter company  are  proper  subjects  for  taxa- 
tion under  a  statute  requiring  all  property 
in    the    state    not    exempted   to    be    taxed. 


Fond   du   Lac  Water   Co.   v.  Fond   du  Lac, 
82  Wis.  322,  52  N.  W.  439,  16:  581 

183.  The  tax  upon  railroad  gross  re- 
ceipts from  transportation,  etc.,  prescribed 
by  Pa.  act  1879,  §  7  (P.  L.  116),  if  valid  in 
other  respects,  cannot  be  evaded  by  the  fact 
that  the  railroad  company  is  a  foreign  cor- 
poration and  has  sent  such  receipts  to  its 
home  office,  so  that  they  are  not  physically 
within  Pennsylvania.  Delaware  &  H.  Ca- 
nal Co.  v.  Com.  1  Monaghan  (Pa.)  36,  17 
Atl.  175,  1:   232 

184.  The  St.  Paul  Union  Depot  Company 
is  not  liable  to  pay,  as  taxes,  a  percentage 
on  its  receipts  or  gross  earnings.  Payment 
of  a  percentage  on  their  gross  earnings  by 
the  railway  companies  which  own  all  the 
stock  and  use  the  terminal  facilities  of  the 
depot  company  constitutes  payment  of 
taxes  on  all  the  property  of  the  latter. 
State  V.  St.  Paul  Union  Depot  Co.  42  Minn. 
142,   43   N.   W.   840,  6:  234 

185.  Mortgages  held  by  mutual  building 
associations  incorporated  under  the  Gen- 
eral Statutes  of  Minnesota  are  subject  to 
taxation,  the  stock  of  the  association  not 
having  been  taxed.  State  v.  Redwood  Falls 
Bldg.  &  L.  Asso.  45  Minn.  154,  47  N.  W. 
540,  10:  752 

186.  A  private  unincorporated  bank  is  not 
included  among  "state  and  national  banks, 
and  other  institutions  of  loan  or  discoimt," 
in  Ky.  Gen.  Stat.  chap.  92,  art.  2,  §  1,  pro- 
viding for  the  taxation  of  the  banks  named 
only  in  a  certain  manner.  Bowling  Green 
V.  Barclav,  91  Ky.  66,  14  S.  W.  968,    10:  778 

187.  The  last  clause  of  §  1,  of  111.  Const,  art 
9,  providing  for  the  taxation  of  corporations 
and  other  persons  specified,  "in  such  man- 
ner" as  the  general  assembly  sliall  direct, 
does  not  limit  the  effect  of  the  first  clause, 
which  requires  every  person  and  corporation 
to  be  taxed  in  proportion  to  the  value  of  his, 
her,  or  its  property,  but  only  authorizes  a 
difference  of  method  of  assessm'ents.  Peo- 
ple's Loan  &  H.  Asso.  v.  Keith,  153  111.  609, 
39  N.  E.  1072,  28:  65 
On  capital  stock. 

National  Bank  Shares  by  State  Govern- 
ments, see  supra,  5-12. 

Uniformity  as  to,  see  supra,  35,  45,  74. 

Situs  of,  for  Purposes  of  Taxation,  see  su- 
pra,  135,   143,   175. 

Valuation  of,  see  infra,  420-422. 

Transfer  Tax  on,  see  infra,  597,  606,  618- 
620,   625. 

For  Editorial  Notes,  see  infra,  VI.  §§11,  13. 

188.  A  railroad  company  formed  by  the 
consolidation,  under  the  laws  of  New  York 
and  of  other  states,  of  a  New  York  corpora- 
tion with  corporations  of  the  other  states, 
is  not  "incorporated  by  or  under  any  gen- 
eral or  special  law"  of  the  state  of  New 
York,  within  the  meaning  of  N.  Y.  Laws 
1886,  chap.  143,  concerning  a  tax  on  the  cap- 
ital stock  of  corporations.  People  v.  New 
York,  C.  &  St.  L.  11.  Co.  129  N.  Y.  474. 
29  N.  E.  959,  15:  82 

189.  The  provision  of  Ohio  act  April  5, 
1859,  §  3  (S.  &  C.  1438),  that  "no  person 
shall   be    required  to   include   in   his   state- 
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ment  as  a  part  of  the  personal  property, 
nionejs,  credits,  investments  in  bonds, 
stocks,  joint-stock  companies  or  other- 
wise, which  he  is  required  to  list,  any  share 
or  portion  of  the  capital  or  property  of  any 
company  or  corporation  which  is  required 
to  list  or  return  its  capital  and  property 
for  taxation  in  this  state,"  does  not  apply 
to  shares  of  a  foreign  corporation,  although 
the  capital  of  the  corporation  is  taxed  in 
the  state  where  located,  and  although  the 
corporation  has  substantial  property  in 
Ohio  on  which  it  pays  taxes  here;  nor  does 
it  apply  to  shares  of  a  railroad  company 
which  is  formed  by  the  consolidation  of 
an  Ohio  company  with  companies  of  other 
states,  notwithstanding  such  company  pays 
taxes  in  Ohio  on  the  portion  of  its  property 
which  is  situated  here.  Lee  v.  Sturges,  46 
Ohio  St.  153,  19  N.  E.  560,  2:  556 

190.  A  foreign  country  is  "another  state," 
within  the  meaning  of  Vt.  Rev.  Laws,  §  270, 
exempting  stockholders  in  Vermont  from  a 
tax  on  their  shares  in  a  foreign  corporation 
if  the  stock  is  taxed  where  the  corporation 
is  situated.  Foster  v.  Stevens,^  63  Vt.  175, 
22   Atl.   78,  13:  166 

191.  A  corporation  of  another  state  "is 
taxed  by  such  state  for  all  its  stock,"  within 
the  meaning  of  Vt.  Rev.  Laws,  §  270,  so  as 
to  relieve  stockholders  in  \'crniont  from  a 
tax  on  their  sliares,  when  it  is  subject  to 
an  annual  tax  assessed  according  to  the 
amount  of  its  paid-up  capital.  Id. 

192.  Taxation  of  tiie  excess  in  value  of 
the  capital  stock  of  a  corporation  over  that 
of  its  tangible  property  subject  to  taxation 
is  not  proiiibited  by  a  statutory  provision 
that  when  the  tangible  property  of  a  cor- 
poration is,  its  shares  of  capital  stock  shall 
not  be,  listed  and  assessed  for  taxation. 
Hviand  v.  Central  Iron  &  S.  Co.  129  Ind. 
OS,  28  X.  E.  308,  13:  515 
Joint-stock  company. 

Transfer  Tax  on  Shares  in,  see  infra,  606. 

See  also   infra,   198,   199. 

For  Editorial  Notes,  see  infra,  VI.  §  3. 

193.  A  joint-stock  company  created  sole- 
ly by  agreement  of  the  members,  and  in 
which  their  individual  riglits  and  liabilities 
are  not  merged  as  in  the  case  of  a  corpora- 
tion, is  not  taxable  on  its  capital  as  a 
"stocK  corporation."  People  ex  rel.  Win- 
cliester  v.  Coleman,  133  N.  Y.  279,  31  N.  E. 
90,  16:  183 
Foreign   corporations. 

Uniformity  as  to,  see  supra,  33,  34. 
Assessment  of  Amoimt  of  Capital  Employed 

within    State,  see    infra,  436-444. 
Subjection  to  Inheritance  or  Succession  Tax, 

see  infra,  027,  628. 
See  also  supra,  23,   139,    144,   160,   161,   170, 

175,  177,   190;   infra,  213. 
For  Editorial  Notes,  see  infra,  VL  §§  12,  13. 

194.  Foreign  corporations  are  included 
within  N.  V.  Laws  1855,  chap.  37,  re- 
quiring assessment  on  all  moneys  invested 
in  l)usiness  bv  nonresidents.  People  ex  rel. 
Thurber -^^'llv■|and  Co.  v.  Barker,  141  N.  Y. 
118.  35  N.  E."l073,  23:  95 

195.  A  foreign  corporation  which  is  a  spe- 
cial partner  in  the  limited  partnership  with- 


in the  state  which  is  the  sole  agent  in  this 
country  for  the  sale  of  .the  corporation's 
product  does  business  within  the  state  with- 
in N.  Y.  Laws  1880,  chap.  542,  as  amended, 
imposing  a  tax  upon  corporations  organized 
in  another  state  or  territory  and  doing  busi- 
ness in  this  state,  which  tax  is  to  be  based 
on  the  amount  of  capital  stock  employed 
within. the  state.  People  ex  rel.  Badische 
Anilin  &.  Soda  Fabrik  v.  Roberts,  152  N. 
Y.  59,  46  N.  E.  161,  36:  756 

Franchise  tax. 
Exemption   from  Taxation,   see  infra,  I.   f, 

2. 
Discrimination    as    to,    see    Constitutional 

Law,  399. 
As   Impairment   of  Obligation  of  Contract, 

see  Constitutional  Law,  1149. 
Review  of  Decision  as   to,  see  Appeal   and 

Error,  466,  834. 
Depriving  Turnpike  Company  of  Franchise, 

see  Tolls  and  Toll  Roads,  4. 
See   also    supra,    42;    infra,   326,   410,   415- 

418,  442,  444,  445,  528. 
For  Editorial  Notes,  see  infra,  VI.  §§  12,  15. 
190.  The  right  to  exist  as  a  corporation 
may  be  taxed  as  property,  and  the  tax  need 
not  be  in  the  form  of  an  excise  tax.  Bank 
of  California  v.  San  Francisco,  142  Cal.  276, 
75  Pac.  832,  64:  918 

197.  The  right  of  the  state  to  tax  the 
franchise  of  a  bridge  corporation  created 
by  it  is  not  defeated  by  the  fact  that  the 
company  had  obtained  from  another  state 
the  privilege  of  extending  its  bridge  from 
the  boundary  of  that  state  at  low-water 
mark  of  the  river  to  the  highlands,  and 
had  acquired  from  Congress  the  privilege 
of  maintaining  the  bridge  across  a  navi- 
gable river,  and  the  designation  of  the 
bridge  as  a  post  road.  Com.  v.  Henderson 
Bridge    Co.    99    Ky.    623,    31    S.    W.    486, 

29:  73 
[Aflf'd  in  166  U.  S.  150,  41  L.  ed.  953,  17 
Sup.  Ct.  Rep.  532.] 

198.  In  N.  Y.  Laws  1880,  §  3,  as  amend- 
ed by  N.  Y.  Laws  1881,  chap.  361,  providing 
that  every  corporation,  joint-stock  company, 
or  association  now  and  hereafter  incorpo- 
rated or  organized  under  any  law  of  the 
state  shall  be  subject  to  and  pay  a  state 
tax  upon  its  corporate  franchise  or  business, 
the  word  "incorporated"  is  not  to  be  con- 
fined to  an  association  brought  into  being 
according  to  the  formality  of  a  statute,  but 
as  including  an\'  combination  of  individuals 
upon  terms  which  embody  or  adopt  as  rules 
or  regulations  the  enabling  provisions  of  the 
statute.  People  ex  rel.  Piatt  v.  Wemple, 
117  N.  Y.  136,  22  N.  E.  1046,  6:  303 

199.  The  United  States  Express  Company, 
composed  of  individuals  who  signed  an 
agreement  that  the  organization  should  con- 
tinue a  stated  period,  the  articles  describing 
the  association  as  a  "joint-stock  company," 
its  capital  being  divided  into  shares  repre- 
sented ))y  certificates  or  scrip  made  assign- 
able, manafred  by  a  board  of  directors  and 
ofllcers,  and  having  the  incidents  of  corpora- 
tions in  g"neral,  — is  not  a  mere  private 
partnership,  but  has  the  characteristics  of 
a  corporation,  and  is  taxable  by  the  state, 
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under  the  New  York  Laws  of  1880  for  rais- 
ing taxes  for  the  use  of  the  state  upon  cer- 
tain corporations,  joint-stock  companies, 
and  associations.  Id. 

200.  The  right  of  corporate  existence  is, 
in  its  nature,  indivisible,  and  the  fee  there- 
for must  necessarily  be  an  entirety,  no  mat- 
ter where  the  property  of  the  company  is 
situated  or  how  its  capital  is  invested  or 
employed.  State,  Lumberville  Delaware 
Bridge  Co.  Prosecutor,  v.  State  Bd.  of  As- 
sessors (N.  J.  Sup.)  55  N.  J.  L.  529,  26 
Atl.  711,  25:  134 

201.  A  yearly  license  fee  may  be  exacted 
by  the  state  from  which  the  right  is  de- 
rived, without  reference  to  the  nature  of 
the  business  a  corporation  may  be  author- 
ized to  carry  on,  and  is  constitutional,  even 
as  against  a  domestic  corpora'^on  created 
for  the  purpose  of  engaging  in  commerce 
with  an  adjoining  state.  Id. 

202.  A  constitutional  declaration  that 
^'property,"  for  the  purpose  of  taxation, 
shall  include  franchises,  authorizes  taxa- 
tion of  the  right  to  exist  as  a  corporation. 
Bank  of  California  v.  San  Francisco,  142 
Cal.  276,  75  Pac.  832,  64:  918 

203.  An  exclusive  privilege  not  enjoyed 
by  natural  persons,  within  the  meaning  of 
Stat.  §  4077,  relating  to  a  franchise  tax, 
is  not  created  by  a  proviso  in  articles  of  in- 
corporation, that  the  private  property  of 
stockholders  shall  not  be  subject  to  corpo- 
rate debts.  Louisville  Tobacco  Warehouse 
Co.   V.   Cora.    106  Ky.   165,   49   S.   W.   1069, 

57:  33 

204.  A  franchise  tax  is  within  an  exemp- 
tion of  the  shares  of  stock  of  an  incorpo- 
rated company  in  the  hands  of  stockholders 
from  "any  tax  or  impost  whatsoever." 
Hancock  v.  State,  Singer  Mfg.  Co.,  Prosecu- 
tor (N.  J.  Err.  &  App.)  62  N.  J.  L.  289. 
41  Atl.  846,  42:  852 

205.  The  franchise  of  an  electric  light 
and  power  company  which  has  a  right  to 
use  streets  and  alleys  of  a  city  is  subject 
to  taxation  under  Const,  art.  7,  §  1,  and 
Laws  1897,  p.  136,  authorizing  in  general 
terms  the  taxation  of  real  and  personal 
property,  although  there  is  no  special  pro- 
vision of  statute  for  ascertaining  the  value 
of  the  franchise.  Commercial  Electric 
Light  &  P.  Co.  v.  Judson,  21  Wash.  49,  -56 
Pac.  829,  57:  78 

206.  Corporate  franchises  are  not  taxable 
tinder  Minn.  Gen.  Stat.  1894,  §  1524,  pro- 
viding for  listing  "franchises"  for  taxation 
as  a  separate  and  distinct  class  of  personal 
property,  as  that  section  applies  only  to 
private  persons  or  others  not  falling  within 
the  provisions  of  §  1530  as  to  the  taxation 
of  the  property  of  corporations  and  asso- 
ciations. State  V.  Duluth  Gas  &  W.  Co.  76 
Minn.  96,  78  X.  W.  1032,  57:  63 

207.  A  public  service  which  will  render  a 
corporation  subject  to  the  franchise  tax  im- 
posed by  Stat.  §  4077,  is  not  performed  by  a 
corporation  engaged  in  the  business  of  a 
tobacco  warehouseman.  Louisville  Tobacco 
Warehouse  Co.  v.  Com.  106  Ky.  165,  49  S. 
W.  1069,  57:  33 

208.  An  ordinary  business  corporation  cre- 


ated under  the  general  law,  under  which 
no  special  or  exclusive  privilege  not  al- 
lowed by  law  to  natural  persons  can  be  ob- 
tained is  not  subject  to  the  franchise  tax 
impo.sed  by  Stat.  §  4077,  on  railway,  gas, 
ferry,  bridge,  express,  and  every  other  like 
companj',  and  every  other  corporation  hav- 
ing "any  special  or  exclusive  privilege  or 
franchise  not  allowed  by  law  to  natural 
persons,  or  performing  any  public  service." 

Id. 

4.  As  Affecting  Interstate  Commerce. 

Assessment  of  I/)cal  Portion  of  Interstate 
Instrumentality,  see   infra,  425,  426. 

See  also  supra,  160,  161,  169-171,  201;  infra, 
239-241,  243,  334,  425,  426,  433,  435. 

For  Editorial  Notes,  see  infra,  VI.  §§  9, 
12,  16,  18. 

209.  A  state  law  which  seeks  to  tax  the 
earnings  derived  by  railroads  from  inter- 
state commerce  is  unconstitutional.  Ver- 
mont &  C.  R.  Co.  v.  Vermont  C.  R.  Co.  63 
Vt.   1,  21  Atl.  262,  10:  562 

210.  Taxation  of  the  franchise  of  a  rail- 
way granted  by  act  of  Congress,  by  the  ter- 
ritories, does  not  conflict  with  the  com- 
mercial clause  of  the  United  States  Consti- 
tution. Atlantic  &  P.  R.  Co.  v.  Lesueur,  2 
Ariz.  428,  19  Pac.  157,  .    1 :  244 

211.  The  Dakota  act  of  March  9,  1883, 
providing  for  a  tax,  or  a  per  cent  in  lieu 
thereof,  on  the  gross  earnings  of  a  railroad 
company,  is  unconstitutional  so  far  as  the 
earnings  are  derived  from  interstate  trans- 
portation.    Northern  P.  R.  Co.  v.  Raymond, 

5  Dak.  356,  40  N.  W.  538,  1 :  732 

212.  A  state  statute  taxing  the  gross  re- 
ceipts of  transportation  companies  derived 
"from  tolls  and  transportation,  telegraph 
business,  or  express  business,"  is  not  valid, 
so  far  as  the  receipts  are  derived  from  com- 
merce between  points  within  and  points 
without  the  state,  or  between  points  with- 
out the  state  but  passing  through  the  state 
on  its  way.  Delaware  H.  Canal  Co.  v.  Com. 
1  Monaghan  (Pa.)  36,  17  Atl.  175,         1:  232 

213.  Such  statute  is  valid  as  to  all  re- 
ceipts derived  from  commerce  whoUj'  within 
the  state,  although  the  company  doing  the 
business  is  a  foreign  corporation.  Id. 

214.  Interstate  commerce  is  not  taxed  by 
a  state  tax  on  the  track  of  a  railroad  com- 
pany within  the  state  and  a  proportionate 
part  of  its  rolling  stock.     Cleveland,  C.  C. 

6  St.  L.  R.  Co.  v.  Backus,  133  Ind.  513, 
33   N.   E.   421,  18:  729 

215.  A  state  tax  imposed  on  the  franchise 
or  business  of  a  corporation,  and  not  upon 
its  property,  is  invalid  as  a  regulation  of 
interstate  commerce  when  applied  to  a  for- 
eign railroad  company  doing  no  business 
withm  the  state  except  such  as  relates  to 
the  transportation  over  its  lines  in  other 
states,  which  are  connected  with  the  terri- 
tory of  the  state  only  by  a  ferry  across 
a  river,  although  the  company  has  within 
the  state  terminal  facilities  consisting  of 
wharves,  piers,  docks  and  buildings  used  in 
its  interstate  traffic.     People  ex  rel.  Penn- 
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svlvania   R.   Co.  v.   Wemple,   138   N.   Y.   1, 
33  N.  E.  720,  19:  694 

210.  A  municipal  ordinance  levying  a  tax 
of  $50  upon  every  railroad  running  through 
the  corporate  limits,  whether  it  be  called 
a  privilege  tax  or  by  some  other  name, 
being  a  tax  imposed  upon  business  in  the 
town,  if  authorized  by  the  state  law,  is  not 
void  as  a  tax  on  interstate  commerce. 
Richmond  &  D.  R.  Co.  v.  Reidsville,  101  N. 
C.  404,  8  S.  E.  124,  2:  284 

217.  The  tax  authorized  by  N.  Y.  Laws 
1880,  §  3,  as  amended  by  N.  Y.  Laws  1881, 
chap.  361,  providing  that  every  corporation, 
joint-stock  company,  or  association  organ- 
ized under  any  law  of  the  state  shall  be 
taxable  upon  its  corporate  franchise  or 
business  within  the  state,  is  not  obnoxious 
to  the  provision  of  the  Federal  Constitu- 
tion against  state  interference  with  com- 
merce, foreign  or  domestic,  as  it  is  con- 
fined to  capital  employed  in  the  state  by 
an  entity  existing  under  its  laws;  and  the 
manner  in  which  its  value  shall  be  assessed 
and  the  rate  of  taxation  are  matters  of 
legislative  discretion.  People  ex  rel.  Piatt 
v.  Wemple,   117  N.  Y.  136,  22  N.  E.   1046, 

6:  303 

218.  A  state  cannot  tax  or  regulate  inter- 
state commerce,  or  make  the  payment  of  a 
tax  or  the  taking  out  of  a  license  a  condi- 
tion precedent  to  carrying  interstate  or 
loreign  commerce.  Osborne  v.  State,  33 
Fla.  102,  14  So.  588,  25:  120 
[AfT'd  bv  the  Supreme  Court  of  the  United 
States  in  164  U.  S.  650,  41  L.  ed.  586,  17 
Sup.    Ct.  Rep.   214.] 

219.  Interstate  business  is  not  taxed  by 
taxing  the  franchise  of  a  bridge  company 
which  maintains  a  toll  bridge  between 
states.  Com.  v.  Henderson  Bridge  Co.  99 
Kv.  623,  31  S.  W.  486.  29:  73 
[Aff'd  in  166  U.  S.  150,  41  L.  ed.  953,  17 
Sup.  Ct.  Rep.  532.] 

220.  A  tax  on  a  foreign  pipe-line  company 
imposed  by  way  of  license,  which  consists 
of  a  percentage  of  the  gross  amount  of  its 
receipts  from  transportation  of  oil  within 
the  state,  which  is  taken  to  be  such  propor- 
tion of  its  gross  receipts  for  transportation 
as  the  length  of  the  line  in  the  state  bears 
to  the  whole  line, — is  not  an  unconstitu- 
tional burden  on  interstate  commerce. 
State,  Tidewater  Pipe  Co.,  Prosecutor,  v. 
State  Bd.  of  Assessors  (N.  J.  Sup.)  57  N. 
J.  L.  516,  31  Atl.  220,  27:  684 

221.  The  Federal  Constitution  will  not  in- 
validate a  state  tax  imposed  upon  domestic 
corporations  generally  because  it  incidental- 
ly affects  one  that,  under  state  authority, 
is  engaging  in  interstate  commerce.  State, 
Lumberville  Delaware  Bridge  Co.,  Prosecu- 
tor, v.  State  Bd.  of  Assessors  (N.  J.  Sup.) 
55  N.  J.  L.  529,  26  Atl.  711,  25:  134 

222.  A  railroad  privilege  tax  "for  taking 
up  and  transporting  freight  and  passengers 
from  one  point  in  this  state  to  another 
])oint  in  this  state"  does  not  affect  inter- 
state commerce.  Knoxville  &  O.  R.  Co. 
v.    Harris,    99    Tenn.    684,    43    S.    W.    115, 

53:  921 

223.  A  state  tax  on  that   portion  of  the 


gross  receipts  of  a  railroad  only  partly 
within  its  borders,  which  corresponds  to  the 
proportion  of  the  mileage  within  the  state, 
is  not  void  as  an  interference  with  inter- 
state commerce.  Cumberland  &  P.  R.  Co. 
V.  State,  92  Md.  668,  48  Atl.  503,         52 :  764 

224.  The  use  of  property  in  the  business 
of  interstate  commerce  does  not  exempt 
it  from  liability  to  taxation  like  other  prop- 
erty within  the  jurisdiction  in  which  it  is 
situated.  Sandford  v.  Poe,  16  C.  C.  A. 
305,  37  U.  S.  App.  378,  69  Fed.  546,   60:  641 

225.  The  fact  that  a  telegraph  line  is  en- 
gaged in  interstate  commerce  does  not 
prevent  a  state  tax  on  the  value  of  that 
portion  of  the  property  which  is  within  the 
state,  although  the  value  of  the  whole  line 
as  a  unit  is  taken  into  account  in  fixing  such 
value.  Western  U.  Teleg.  Co.  v.  Taggart, 
141  Ind.  281,  40  N.  E.  1051,  60:  671 

226.  A  tax  on  property  employed  in  inter- 
state commerce,  if  it  is  within  the  jurisdic- 
tion of  the  state,  is  not  a  regulation  of  in- 
terstate commerce.  Union  Refrigerator 
Transit  Co.  v.  Lynch,  18  Utah,  378,  55  Pac. 
639,  48:  790 

227.  A  tax  on  refrigerator  cars  which 
come  into  the  state  in  course  of  interstate 
business  is  not  a  tax  on  interstate  commerce 
when  it  is  imposed  on  the  average  number 
of  such  cars  that  are  in  use  within  the  state 
on  a  railroad  which  has  no  such  cars  of 
its  own.  Hall  v.  American  Refrigerator 
Transit  Co.  24  Colo.  291,  51  Pac.  421,  56:  89 

228.  Refrigerator  cars  are  "used  or  con- 
trolled" in  the  state,  so  that  the  average 
number  of  them  in  the  state  may  be  taxed, 
under  Mill's  (Colo.)  Anno.  Stat.  §  3804, 
when  they  are  a  part  of  the  necessary  equip- 
ment of  a  railroad  in  the  state,  although 
they  are  owned  by  a  foreign  corporation, 
and  each  car  is  only  transiently  in  the  state 
in  the  course  of  interstate  business.         Id. 

229.  Rolling  stock  of  a  nonresident  rail- 
road company  used  in  interstate  commerce 
is  not  subject  to  taxation  in  a  state  where 
it  is  operating  a  leased  railroad.  Bain  v. 
Richmond  &  D.  R.  Co.  3  Inters.  Com.  Rep. 
149,  105  N.  C.  363,  11  S.  E.  311,  8:  299 

230.  The  doing  of  business,  such  as  that 
of  an  express  company,  that  constitutes 
interstate*  commerce,  by  a  person  who  is 
also  at  the  same  time  engaged  in  business 
of  the  same  kind  that  constitutes  state 
or  local  commerce,  cannot  be  made  a  bar 
or  exemption  of  the  local  or  state  commerce 
business  from  taxation  or  regulation  by 
state  authoritv.  Osborne  v.  State,  33  Fla. 
162.  14  So.  588,  25:  120 
[Affirmed  bj'  the  Supreme  Court  of  the 
United  States  in  164  U.  S.  650,  41  L.  ed. 
586.    17   Sup.   Ct.  Rep.   214.] 

231.  An  ordinance  allowing  an  occupation 
tax  on  that  portion  of  the  business  of  a  tele- 
graph company  which  is  carried  on  wholly 
witliin  the  state  is  not  an  unconstitutional 
interference  with  interstate  commerce. 
Western  U.  Teleg.  Co.  v.  Frecmont,  39  Neb. 
692,  43  Neb.  499,  58  N.  W.  415,  26:  698 

232.  A  license  tax  on  the  right  to  operate 
a  branch  railroad  in  a  city  cannot  be  im- 
posed by  the  city,  where  this  branch  is  part 
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of  an  interstate  line  of  railroad.  San  Ber- 
nardino V.  Southern  P.  Co.  107  Cal.  524, 
40  Pac.  796,  29:  327 

f.  Exemptions. 

1.  In  General. 

Taxation  of  Federal  Agencies  and  Instru- 
mentalities by  State  or  Territorial  Gov- 
ernment, see  supra,  I.  b. 

Deduction  of  Debts  in  Making  Assessments, 
see   supra,  43-45;    infra,   405-414. 

From  Inheritance,  Succession  or  Transfer 
Tax,  see  supra,  V.  b. 

From  Assessments  for  Local  Improvements, 
see  Public  Improvements,  III.  c. 

Power  of  Municipality  to  Exejnpt,  see  Mu- 
nicipal Corporations,  572-515. 

Burden  of  Proof  as  to,  see  Evidence,  242, 
611. 

Construction  of  Statute  as  to,  see  Statutes, 
495,  521. 

See  also  supra.  93,  98,  130;  infra,  414,  534. 

For  Editorial  Notes,  see  infra,  VI.  §§  5,  8. 

233.  The  word  "impost"  in  a  clause  ex- 
empting the  stock  of  a  corporation  from 
taxation  includes  every  enforced  contribu- 
tion from  the  company  to  the  public  treas- 
ury. Hancock  v.  State,  Singer  Mfg.  Co. 
Prosecutor  (N.  J.  Err.  &  App.)  62  N.  J. 
L.  289,  41  Atl.  846,  42:  852 

234.  When  one  seeking  to  enjoin  the  tax- 
tstion  of  certain  property  upon  the  ground 
that  it  is  exempt  shows  by  his  petition 
that  at  least  a  portion  of  the  property  is 
taxable,  the  burden  is  upon  him  to  definitely 
point  out  the  extent  to  which  he  is  entitled 
to  the  relief  for  which  he  asks.  Louisville 
V.  Louisville  Board  of  Trade,  90  Ky.  409, 
14  S.  W.  408,  9:  629 

235.  Laws  making  exemptions  from  taxa- 
tion being  in  derogation  of  the  general  rule, 
must  be  strictly  construed;  doubt  is  fatal 
to  the  exemption.  New  Orleans  v.  Robira, 
42  La.  Ann.  1098,  8  So.  402,  11:  141 
Atlantic  &  P.  R.  Co.  v.  Lesueur,  2  Ariz. 
428,  19  Pac.  157,  1 :  244 

236.  The  rule  of  strict  construction  of  ex- 
emptions from  taxation  will  not  limit  the 
evident  intent  of  language  in  the  charter  of 
an  institution  granting  such  an  exemption, 
especially  when  the  charter  expressly  pro- 
vides that  it  shall  be  construed  "in  all  cases 
most  favorably"  to  the  institution.  Brown 
University  v.  Granger,  19  R.  I.  704,  36  Atl. 
720,  36 :  847 

237.  A  clear  grant  of  organic  or  statute 
law  must  be  shown  by  one  who  claims  ex- 
emption from  taxation.  Knoxville  &  0. 
R.  Co.  v.  Harris,  99  Tenn.  684,  43  S.  W. 
115,  53:  921 

238.  Exemption    from    ad   valorem    taxa- 
tion does  not  include  exemption  from  privi- 
lege taxation.  Id. 
Effect   of  rule  requiring  equality  and  uni- 
formity. 

239.  The  legislature  has  no  power  par- 
tially to  exempt  from  taxation  the  property 
of  corporations  engaged  in  maritime  com- 
merce and  navigation   where  the  Constitu- 


tion requires  a  uniform  rule  of  taxation. 
Teagan  Transp.  Co.  v.  Detroit  Bd.  of  As- 
sessors, 139  Mich.  1,  102  N.  W.  273,    69:  431 

240.  The  exemption  from  taxation  for 
ten  years  of  two  private  corporations,  by 
vote  of  a  town  council  under  authority 
of  R.  I.  Pub.  Laws,  chaps.  386,  389,  on 
condition  that  they  locate  manufacturing 
property  in  the  town,  is  not  void  as  in  vio- 
lation of  R.  I.  Const,  art.  1,  §  2,  providing 
that  the  burdens  of  the  state  ought  to  be 
fairly  distributed  among  its  citizens. 
Crafts   V.  Rav,  22  R.  I.   179,  46  Atl.   1043, 

49:  604 

241.  A  statute  providing  that  stock  and 
notes  of  a  homestead  loan  association  shall 
not  be  subject  to  taxation  violates  IlL 
Const.  art.  9,  §  1,  which  declares  that  the 
general  assembly  shall  provide  needful  rev- 
enue by  levying  a  tax  by  valuation  so  that 
every  person  and  corporation  shall  pay  a 
tax  in  proportion  to  the  value  of  his,  her,^ 
or  its  property.  People's  Loan  &  H.  Asso. 
V.  Keith.  153  111.  609,  39  N.  E.  1072,      28:  65 

242.  The  declaration  that  the  burdens  of 
the  state  ought  to  be  fairly  distributed 
among  its  citizens,  made  by  R.  I.  Const. 
1842,  art.  1,  §  2,  was  not  intended  to  repeal 
a  provision  of  a  college  charter  making  ex- 
emptions from  taxation.  Brown  Universitv 
V.  Granger,  19  R.  I.  704,  36  Atl.  720,  3G:  847 
Waiver  of  exemptions. 

243.  The  acceptance  by  a  bank  of  the  pro- 
visions of  a  statute  fixing  its  taxes  at  a 
certain  amovmt  which  shall  be  in  lieu  of  all 
other  taxes,  which  statute  is  made  sub- 
ject to  amendment  at  the  pleasure  of  the 
legislature,  is  a  waiver  of  tax  exemptions- 
in  its  charter;  and  it  will  thereafter  be  sub- 
ject to  such  taxation  as  the  legislature 
sees  fit  to  impose  upon  it;  and  a  repeal 
of  the  new  statute  will  not  restore  the 
provisions  of  the  old  one.  Deposit  Bank  v. 
Daviess  County,  102  Ky.  174,  39  S.  W.  1030,. 
44   S.   W.    1131,  44:  S2» 

2.  Corporations  and  Their  Property. 

Taxation  of  Federal  Agencies  and  Instru- 
mentalities, see  supra,  I.  b. 

Uniformity  in  Taxation  of,  see  supra,  23,. 
35-37,  42,  45,  57,  61-69. 

Liability  of  Corporation  to  Taxation  Gen- 
erally, see  supra,  I.  e,  3. 

Educational,  Charitable,  or  Religious  Corpo- 
rations,   see    infra,    I.    f,    3. 

Against  Partnership  Association  as  Cor- 
poration, see  Corporations,  819. 

Exemption  from  Local  Improvement  Assess- 
ment, see  Public  Improvements,  103, 
104. 

Impairment  of  Obligation  of  Contract  as  to, 
see  Constitutional  Law,  1150-1154. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment, 207,  237. 

See   also   supra.    12,   23,   233.   239-241,   243. 

For  Editorial  Notes,  see  infra,  VI.  §§  8, 
11-14. 

244.  A  privilege  tax  on  the  occupation  of 
railroad  companies  which  do  not  pay  ad 
valorem  taxes  is  not  invalid  as  being  a  tax 
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on  the  privilege  of  exemption  from  ad  val- 
orem taxation,  given  by  charter.  Knox- 
ville  &  0.  R.  Co.  V.  Harris,  99  Tenn.  684,  43 
S.  W.  115,  53:  921 

245.  An  exemption  from  privilege  taxa- 
tion i3  not  included  in  the  exemption  by 
charter  of  the  capital  stock,  dividends,  road, 
and  fixtures,  depots,  workshops,  and  ve- 
hicles of  a  railroad  company.  Id. 

246.  A  franchise  tax  laid  on  the  capital 
of  a  corporation  less  the  value  of  its  per- 
sonal and  real  property  in  the  state  vio- 
lates a  charter  exemption  of  its  real  and 
personal  property  "not  actually  and  in  fact 
within  the  state,  .  .  .  and  the  stock 
.  .  .  held  or  owned  by  any  of  its  stock- 
holders." State,  Singer  Mfg.  Co.  Prosecutor. 
V.  Heppenheimer  (N.  J.  Err.  &  App.)  58 
K  J.  L.  633,  34  Atl.  1061,  32:  643 

247.  An  express  exemption  of  the  shares 
of  a  corporation  from  taxation,  nothing 
else  appearing,  will  also  exempt  the  com- 
pany itself   from   taxation.  Id. 

248.  A  statutory  ratification  of  a  con- 
tract by  a  municipal  corporation  exempting 
a  street  railway  company  from  taxation 
for  street  improvements  does  not  grant  the 
exemption  beyond  the  term  mentioned  in 
the  contract.  Rochester  v.  Rochester  R.  Co. 
182  N.  y.  99,  74  N.  E.  953,  70:  773 

249.  An  exemption  from  taxation  for  local 
improvements,  granted  to  an  existing  rail- 
road company  without  any  mention  of  its 
successors  or  assigns,  does  not  pass  to  its 
successors  in  title.  Id. 

250.  The  exemption  of  a  right  of  way  of 
a  railroad  from  taxation  does  not  exempt  a 
railway  on  the  right  of  way.  Atlantic  & 
P.  R.  Co.  V.  Lesueur,  2  Ariz.  428,  19  Pac. 
157,  1 :  244 

251.  The  special  exemption  of  a  railroad 
from  taxation  by  its  charter  does  not  extend 
to  lines  which  it  operates  under  a  lease 
and  which  were  organized  under  the  gen- 
eral laws  of  the  state.  Lake  Shore  &  M.  S. 
R.  Co.  V.  Grand  Rapids,  102  Mich.  374,  60 
N.  W.  767,  29:  195 

252.  A  proviso  to  a  statute  making  privi- 
leges and  franchises  granted  to  corpora- 
tions subject  to  amendment,  that  no  amend- 
ment shall  impair  other  rights  previously 
vested,  does  not  include  an  exemption  from 
taxation,  since  that  is  a  franchise,  and  as 
such  subject  to  amendment,  and  not  a  vested 
right.  Deposit  Bank  v.  Daviess  Countv,  102 
Ky.   174,  39  S.  W.  1030,  44  S.  W.   1131, 

44:  825 

253.  A  charter  right  to  exemption  from 
taxation  does  not  pass  by  a  statutory  pro- 
vision that,  in  case  of  the  foreclosure  of  a 
mortgage  on  corporate  property  and  a  sale 
of  the  property  thereunder,  all  the  fran- 
chises, rights,  and  privileges  of  the  mort- 
gagor company  shall  pass  to  the  mortgagee. 
Lake  Drummond  Canal  &  W.  Co.  v.  Com. 
103  Va.  337.  49  S.  E.  506,  68:  92 
Manufacturing  corporations. 

See  also  supra.  240. 

For  Editorial  Notes,  see  infra,  VT.  §§  8,  17. 

254.  A  corporation  is  not  engaged  in 
"carrying  on  manufacture,"  within  the 
meaning  of  an  exemption  from  taxes,  when 


its  business  is  that  of  purchasing,  slaughter- 
ing, and  selling  sheep  and  lambs,  although 
it  utilizes  the  hides,  wool,  tallow,  and  offal 
as  well  as  the  carcasses  of  the  animals,  and 
prepares  and  sells  them  as  refrigerated  mut- 
ton, rendered  tallow,  pulled  wool,  untanned 
hides,  and  fertilizer  made  of  the  offal,  in- 
cluding the  blood  and  legs.  People  ex  rel. 
New  England  Dressed  Meat  &  W.  Co.  v. 
Roberts,   155  N.  Y.  408,  50  N.  E.  53, 

41 :  228 

255.  The  immunity  from  taxation  of  the 
capital  stock  of  a  corporation  "exclusively 
engaged  in  manufacturing,"  under  Pa.  act 
1889,  is  not  lost  by  its  possession  of  the 
ancillary  power  of  mining  to  supply  its  own 
raw  material, — especially  where  it  has  never 
used,  or  sought  to  use,  this  power.  Com.  v. 
Pottsville  Iron  &  S.  Co.  157  Pa.  500,  27 
Atl.  371,  22:  228 

256.  The  exercise  of  the  power  to  mine  its 
own  coal  by  a  manufacturing  corporation, 
to  supply  itself  in  part  with  the  raw  mate- 
rial used  by  it,  does  not  defeat  the  exemp- 
tion of  capital  stock  from  taxation,  under 
Pa.  act  1889,  but  requires  such  exemption  to 
be  limited  to  that  part  of  the  capital  which 
is  used  exclusively  in  manufacturing.  Com. 
V.  Juniata  Coke  Co.  157  Pa.  507,  27  Atl. 
373,  22:232 

257.  An  electric  light  company  is  included 
within  the  general  exemption  of  manufac- 
turing companies  from  taxation,  until  the 
passage  of  a  statute  expressly  taking  it  out 
of  the  exemption  clause.  People  ex  rel. 
Brush  Electric  Ilium.  Co.  v.  Wemple,  129 
N.  Y.  543,  29  N.  E.  808,  14:  708 

258.  A  company  which  produces  electric- 
ity and  sells  it  to  customers  for  the  genera- 
tion of  light,  heat,  or  power,  is  not  a 
"manufacturing  corporation"  within  the 
meaning  of  the  Pennsylvania  act  of  June  30, 
1885,  exempting  the  "^stock  of  such  compa- 
nies from  taxation.  The  term  includes  only 
that  class  of  productive  industries  which  the 
legislature  by  previous  statutes  had  sought 
to  encourage  and  bring  within  the  State,  to 
employ  capital  and  labor  in  the  development 
of  mineral  wealth  and  the  production  of  the 
staples  of  commerce.  Com.  v.  Northern 
Electric  L.  &  P.  Co.  145  Pa.  105,  22  Atl. 
839,  14=  107 

259.  An  electric  light  company  is  not  a 
manufacturing  industry  within  the  meaning 
of  an  ordinance  exempting  such  industries 
from  taxation.  Frederick  Electric  Light  & 
P.  Co.  V.  Frederick  City,  84  Md.  599,  36 
Atl.  362,  36:130 

260.  An  establishment  for  the  collection 
and  distribution  of  electricity  for  the  pur- 
pose of  power  and  light  is  not  for  manufac- 
turing purposes  within  the  meaning  of  a 
statute  permitting  towns  to  exempt  manu- 
facturing establishments  from  taxation. 
Williams  v.  Warren,  72  N.  H.  305,  56  Atl. 
463,  64:33 

261.  An  exemption  from  taxation  of  a 
plant  established  to  saw  and  dress  lumber, 
and  to  collect  and  distribute  electricity  for 
power  and  light,  is  not  effectual  as  to  the 
portion  devoted  to  the  manufacture  of  lum- 
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ber  when  it  fails  because  of  illegality  as  to 
the  electrical  apparatus,  where  there  is 
nothing  to  show  that  the  exemption  would 
have  been  voted  upon  that  portion  had  it 
been  known  that  the  remainder  was  not  sub- 
ject to  exemption.  Id. 
Consolidation   of   exempt    corporation  with 

others. 
For  Editorial  Notes,  see  infra,  VI.  §  8. 

262.  The  prohibition  of  the  Missouri  Con- 
stitution against  exempting  property  from 
taxation  applies  to  a  corporation  consoli- 
dated under  the  Missouri  act  of  March  2, 
1869,  which  provides  in  such  cases  for  call- 
ing in  the  stock  of  the  former  companies  and 
exchanging  for  it  "stock  in  the  new  com- 
pany," and  declares  that  it  shall  be  subject 
to  the  same  duties  and  obligations,  and  en- 
titled to  the  same  franchises  and  privileges, 
as  if  the  consolidation  had  not  taken  place. 
Such  a  corporation  is  a  new  one  formed, 
under  that  Act,  from  others  which  were 
thereby  dissolved,  and  therefore  it  is  not 
entitled  to  a  continuance  of  an  exemption 
from  taxation  of  the  property  of  one  of  the 
former  companies.  State  ex  rel.  Wine  v. 
Keokuk  &  W.  R.  Co.  99  Mo.  30,  12  S.  W. 
290,  6 :  222 

263.  The  right  of  corporations  to  con- 
solidate is  a  grant  of  a  corporate  franchise 
subject  to  Const.  §  180,  so  that  any  exemp- 
tion of  one  of  the  old  companies  from  taxa- 
tion is  cut  off,  although  §  181  provides  for 
the  continuation  of  exemptions  to  which  cor- 
porations "are  legally  entitled"  at  the  adop 
tion  of  the  Constitution,  and  §  279  of  the 
schedule  provides  for  the  continuation  of 
the  rights  and  charters  of  corporations. 
Adams  v.  Yazoo  &  M.  V.  R.  Co.  77  Miss. 
194,  24  So.  200,  317,  28  So.  956,  60:  33 

264.  The  consolidation  of  the  rights,  privi 
leges,  franchises,  and  purposes  of  two  or 
more  railroad  companies  into  one,  where 
there  is  no  provision  of  the  statute  or  Con- 
stitution to  the  contrary,  leaves  the  por- 
tions of  the  road  thus  formed  subject  to  the 
same  rules  of  taxation  that  existed  before 
the  consolidation.  State  ex  rel.  Wine  v. 
Keokuk  &  W.  R.  Co.'  99  Mo.  30,  12  S.  W'. 
290,  6:222 

265.  No  power  exists  in  the  legislature  to 
transfer  to  a  new  corporation  organized  to 
take  over  the  property  of  a  prior  one,  which 
has  become  insolvent,  the  latter's  exemp- 
tion from  taxation,  after  the  adoption  of  a 
constitutional  provision  that  all  property 
shall  be  taxed  in  projwrtion  to  its  value. 
Lake  Drummond  Canal  &  W.  Co.  v.  Com. 
103  Va.  337,  49  S.  E.  506,  68:  92 

266.  An  exemption  from  taxation  of  the 
real  estate  of  a  corporation  so  long  as  it 
is  occupied  by  the  corporation  for  the  pur- 
poses contemplated  in  its  organization  will 
not  prevent  taxation  of  such  portions  of  the 
property  as  have  been  rented  out  to  tenants, 
although  the  rents  are  applied  to  uses  con- 
templated in  the  organization  of  the  corpo- 
ration. Louisville  v.  Louisville  Board  of 
Trade,  90  Ky.  409,  14  S.  W.  408,  9:  629 


3.  Property  Devoted  to  Educational,  Char- 
itable, or  Religious  Purposes. 

Subjection  to  Inheritance  or  Succession  Tax, 

see  infra,  610-613. 
Liberal   Construction  of  Statute  as  to,  see 

Statutes,  520. 
See  also  supra,  236;  infra,  351. 
For  Editorial  Notes,  see  infra,  VI.  §  8. 

Institutions  entitled  to   exemption. 
Exemption  from  Transfer  Taxes,  see  infra, 

610-613. 
See  also  supra,  242;  infra,  331. 
For  Editorial  Notes,  see  infra,  VI.  §  8. 

267.  Mich.  Pub.  Acts  1885,  No.  153,  §  3, 
subd.  2,  which  exempts  from  taxation  prop- 
erty of  library  and  scientific  institutions  in- 
corporated under  the  laws  of  the  state,  is 
not  applicable  to  the  University  of  Michi- 
gan, which  was  incorporated  by  the  Consti- 
tution and  is  supported  by  direct  taxation; 
the  property  of  such  university  being  exempt 
under  the  clause  of  the  section  which  ex- 
empts public  property  belonging  tp  the  state. 
Auditor  General  v.  University  of  Michigan, 
83  Mich.  467,  47  N.  W.  440,  10 :  376 

268.  A  schoolhouse  in  the  city  of  New 
York  cannot  be  exempt  from  taxation  as 
the  property  of  a  religious  society,  if  the 
society  is  unincorporated.  Church  of  St. 
Monica  v.  New  York,  119  N.  Y.  91,  23  N.  E. 
294,  7 :  70 

269.  The  property  of  a  corporation  actu- 
ally used  by  it  in  its  sole  business  of  main- 
taining a  seminary  of  learning,  with  the 
usual  studies  pursued  in  such  institutions, 
for  which  tuition  is  charged,  and  which  is 
owned  by  stockholders,  is  a  "scientific  in- 
stitution," within  the  meaning  of  I\Iich. 
act  1885,  p.  176,  §  3,  subd.  2,  exempting 
from  taxation  property  of  "library,  benevo- 
lent, charitable,  and  scientific  institutions." 
Detroit  Home  &  Day  School  v.  Detroit,  76 
Mich.  521,  43  N.  W.  593,  6:97 

270.  A  study  or  application  of  science 
which  is  only  incidental  to  the  study  and 
promulgation  by  a  theosophical  corporation 
of  a  system  of  speculative  philosophy,  does 
not  make  it  a  scientific  institution  within 
the  statutory  exemption  of  such  institutions 
from  taxation.  New  England  Theosophical 
Corp.  V.  Boston,  172  Mass.  60,  51  N.  E.  456, 

42:  281 

271.  The  declared  purpose  of  a  theo- 
sophical corporation  to  form  "the  nucleus 
of  a  universal  brotherhood  of  humanity," 
while  its  paramount  object  is  the  dissemina- 
tion of  theosophical  ideas  and  the  procuring 
of  converts  thereto,  does  not  make  it  a 
benevolent  or  charitable  institution  within 
the  meaning  of  an  exemption  from  taxation. 

Id. 

272.  A  Baptist  orphans'  home  is  a  char- 
ity, and  as  such  renders  a  public  service  for 
which  it  may  be  lawfully  exempted  from 
taxation  by  the  legislature.  Zabel  v.  I^uis- 
ville  Bapt.  Orphans'  Home,  92  Kv.  89, 
17  S.  W.  212,  13:  668 

273.  A  corporation  owning  real  estate  the 
products  of  which  are  exclusively  expended 
in  the  training  and  furnishing  of  per&uus  ici 
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charitable  purposes,  such  as  the  visitation 
of  the  sick,  the  care  of  hospitals,  orphan- 
ages, and  poor  schools,  is  exempt  from  taxa- 
tion by  §  5  of  the  New  Jersey  act  concern- 
ing taxes.  State,  Sisters  of  Charity,  Prose- 
cutor, V.  Collector  of  Chatham  (N.  J.  Err. 
&  App.)   52  N.  J.  L.  373,  20  Atl.  292. 

9:  198 

274.  A  corporation  created  as  an  arm  or 
agency  of  the  Methodist  Episcopal  Church, 
South,  which  is  a  voluntary  unincorporated 
association,  and  charged  with  the  trust  of 
manufacturing  and  distributing  books,  pe- 
riodicals, etc.,  in  the  interest  and  under 
the  auspices  of  the  church,  and  thereby 
raising  a  fund  with  which  to  support  its 
wornout  preachers  and  their  families,  is  a 
religious  and  charitable  institution  within 
the  constitutional  exemption  of  such  in- 
stitutions from  taxation.  Book  Agents  of 
M.  E.  Church,  South,  v.  Hinton,  92  Tenn. 
188.  21  S.  W.  321,  19:  289 

275.  An  association  for  the  encourage- 
ment of  debating,  reading,  and  literature, 
and  the  enjojonent  of  rational  social  amuse- 
ments, and  the  playing  of  tenpins,  chess, 
and  checkers,  and  other  lawful  games,  hav- 
ing no  pecuniary  profit  in  view,  and  no  con- 
nection with  any  business  purposes  or  with 
politics,  and  which  provides  that  no  saloon 
shall  be  kept  in  connection  therewith,  and 
no  drinks  sold  by  the  club  or  any  of  its 
members, — may  be  regarded  as  an  educa- 
tional association,  entitled  to  be  incorpo- 
rated without  the  payment  of  a  tax  on  cap- 
ital stock,  under  Mo.  Const,  art.  10,  §  21. 
and  Mo.  Rev.  Stat.  1889,  §§  2821,  2825^ 
State  ex  rel.  Henderson  v.  Le  Sueur,  99  Mo. 
552,    13   S.   W.   237,  7:  734 

276.  A  school  for  the  free  education  of 
female  orphan  children  is  a  charitable  insti- 
tution and  an  educational  institution  not 
used  or  employed  for  gain  within  the  mean- 
ing of  a  constitutional  provision  exempting 
such  institutions  from  taxation,  although  it 
is  under  the  control  of  a  particular  religious 
denomination  and  receives  day  pupils  who 
are  required  to  pay  for  their  tuition  if  able 
to  do  so,  the  money  received  being  used  in 
carrying  on  the  work  of  the  institution. 
Kentuckv  Female  Orphan  School  v.  Louis- 
ville. 100  Ky.  470,  3G  S.  W.  921,       40:  119 

277.  An  institution  for  the  teaching  of 
physical  culture  is  within  a  constitutional 
provision  exempting  from  taxation  insti- 
tutions of  education.  German  Gymnastic 
Asso.  V.  Louisville,  117  Ky.  958,  80  S.  W. 
201.  6a:  120 

278.  A  theosophical  corporation  the  para- 
mount object  of  which  is  the  dissemina- 
tion of  theosophical  ideas  and  the  procuring 
of  converts  thereto,  to  which  everything  else 
is  subordinate,  is  not  a  literary  institution 
fxemi)t  from  taxation  under  Mass.  Pub. 
Stat.  chap.  11.  §  5,  cl.  3,  as  amended  by 
.Mass.  Stat.  1889.  chap.  465,  because,  in  the 
furtherance  of  this  object,  books  are  col- 
lected, instruction  given,  and  literary  work 
<lone.  Xew  England  Theosophical  Corp.  v. 
Boston,   172  Mass.   60,  51   N.   E.   456. 

42: 281 

279.  A  school  building  erected  and  main- 


tained entirely  by  voluntary  contributions, 
and  the  school  in  which  is  open  to  all  free 
of  charge,  without  regard  to  creed,  color, 
race,  or  condition,  is  a  purely  public  charity, 
which  may  be  exempt  from  taxation  under 
Pa.  Const,  art.  9,  §  1.  White  v.  Smith, 
189  Pa.  222,  42  Atl.  125,  43:  498 

280.  The  fact  that  all  the  trustees  of 
property  used  for  a  school  maintained  as  a 
charity  are  Catholics  does  not  prevent  the 
exemption  of  the  property  as  a  purely  pub- 
lic charity,  when  there  is  no  evidence  to 
show  the  exclusion  of  any  children  because 
of  their  belief.  j<l 

281.  A  school  is  not  a  purely  public  char- 
ity so  that  the  property  used  for  it  is  ex- 
empt from  taxation,  when  conducted  by  a 
master  as  a  business  enterprise  under  a 
contract  by  which  he  pays  one  eighth  of 
the  gross  receipts  from  tuition  to  the  cor- 
poration owning  the  property,  and  receives 
tuition  for  all  pupils,  although  the  corpora- 
tion, which  was  organized  to  conduct  a 
school  for  the  rich  at  reasonable  rates  and 
for  the  poor  gratuitously,  itself  pays  the 
tuition  of  a  small  part  of  the  pupils  out  of 
income  received  froni  endowments  and  lega- 
cies. Philadelphia  v.  Overseers  of  Public 
Schools,  170  Pa.  257,  32  Atl.  1033,      29:  600 

282.  The  restriction  of  the  benefactions  of 
a  charitable  organization  to  its  own  mem- 
bers or  their  families  does  not  take  it  out 
of  the  exemption  of  certain  property  of 
charitable  institutions  by  Hill's  (Or.)  Ann. 
Laws,  §  2732.  Portland  Hibernian  Benev. 
Soc.  V.  Kelly,  28  Or.   173,  42  Pac.  3, 

30:  167 

283.  A  home  open  only  to  Free  Masons  is 
not  public  so  as  to  come  within  a  constitu- 
tional provision  exempting  from  taxation 
institutions  of  "purely  public  charity." 
Philadelphia  v.  Masonic  Home,  160  Pa.  572, 
28  Atl.  954,  23:  545 

284.  A  charity  which  is  confined  exclu- 
sively to  the  members  of  the  Masonic  order 
and  their  families,  or  to  the  widows  and 
children  of  deceased  members,  or  those  who 
are  directly  or  indirectly  connected  with 
the  association,  is  not  a  "purely  public 
charity,"  within  the  provisions  of  Ky. 
Const.  §  170,  relating  to  the  exemption  of 
institutions  of  purely  public  charity  from 
taxation.  Newport  v.  Masonic  Temple  Asso. 
108  Ky.  333,  56  S.  W.  405,  49 :  252 

285.  An  infirmary  maintained  by  the 
proprietors  of  a  medical  college  to  induce 
attendance  at  the  college  for  the  instruc- 
tion and  clinical  experience  received  in  the 
infirmary  is  not  exempt  from  taxation  as  an 
institution  of  purely  public  charity,  al- 
though a  great  deal  of  charitable  work  is 
done  in  it.  Grav  Street  Infirmary  v.  Louis- 
ville, 23  Ky.  L.  Rep.  1274,  65  S.  W.  11, 

55:  270 

286.  The  words  "incorporated  company," 
used  in  N.  Y.  Rev.  Stat.  chap.  13.  tit.  1,  §  4, 
subd.  7,  exempting  from  taxation  the  per- 
sonal property  of  every  such  company  not 
made  liable  to  taxation  on  its  capital  in 
title  4  of  tliat  chapter,  do  not  include  cor- 
porations for  religious,  literary,  or  charita- 
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ble  purposes.     Catlin  v.  Trinity  College,  113 
N.  Y.   133.  20  X.  E.  8G4,  3:  206 

287.  Section  2834,  Rev.  Stat.  1889,  which 
provides  for  the  incorporation  of  pleasure 
clubs  without  requiring  them  to  pay  a  tax 
on  capital  stock,  is  void  in  so  far  as  it  un- 
dertakes to  allow  the  creation  of  corpora- 
tions for  other  than  benevolent,  religious, 
scientific,  or  educational  purposes.  State 
ex  rel.  Henderson  v.  Le  Sueur,  99  Mo.  552, 
13  S.  W.  237,  7:  734 
Amount  of  property  exempt. 

288.  A  charitable  corporation  is  entitled 
to  exemption  from  taxation,  not  only  on  the 
amount  of  property  which  its  charter  per- 
mits it  to  hold,  but  also  on  the  increased 
amount  which  N.  J.  P.  L.  1890,  p.  46.  au- 
thorizes all  charitable  corporations  to  hold, 
notwithstanding  a  clause  in^this  act  that 
nothing  therein  contained  shall  be  con- 
strued to  exemj)t  the  property  of  such  cor- 
porations from  taxation,  where  the  charter 
of  the  corporation  contains  no  provision  as 
to  exemption,  and  the  general  tax  law  pro- 
vides that  all  buildings  used  exclusively  for 
charitable  purposes,  with  the  land  whereon 
thoy  are  erected  and  which  may  be  necessary 
to  the  fair  enjoyment  thereof,  shall  be  ex- 
empt. State,  Children's  Seashore  House, 
Prosecutor,  v.  Atlantic  City  (N.  J.  Err.  & 
App.)    68   N.  J.  L.  385,  53  Atl.  399. 

59 :  947 

289.  Students'  fees,  whether  apportioned 
to  room  rent  or  tuition,  cannot  be  treated 
as  income  of  real  estate,  and  land  occupied 
and  reasonably  necessary  for  the  plant  of  a 
college  is  not  productive  real  estate,  within 
the  meaning  of  a  statute  providing  that  a 
college  shall  not  hold  real  estate  exempt 
from  taxation  which  shall  afford  more  than 
a  specified  annual  income.  Yale  University 
V.  New  Haven,  71  Conn.  316,  42  Atl.  87, 

43:  490 

290.  Where  a  corporation  is  organized 
with  power  to  take  a  certain  quantity  of 
land  for  burial  purposes,  which  shall  be  ex- 
empt from  taxation,  a  subsequent  act  giving 
power  to  acquire  more  land  to  be  devoted 
^'exclusively  to  purposes  connected  with  and 
appropriate  to  the  objects  of  the  corpora- 
tion'' will  extend  the  exemption  from  taxa- 
tion to  lands  acquired  under  its  authority, 
although  such  exemption  is  not  expressed  in 
terms, — especially  in  view  of  the  course  of 
legislation  in  regard  to  the  exemption  of 
burial  grounds  from  taxation.  Worcester 
Pural  Cemetery  v.  Worcester  County,  152 
:Mass.  408.  25  N.  E.  618,  10:  365 
?''atii^e  of  ownership  or  use  of  property. 
Eor  Editorial  Notes,  see  infra,  VI.  §  8. 

291.  The  fact  that  the  legal  title  to  school 
property  is  in  a  bishop,  with  no  declared 
trust  in  the  grantee  for  a  ciiaritable  use, 
so  that  the  charity  may  be  terminated  at 
any  time  by  a  sale  of  the  property,  does 
not  prevent  the  exemption  of  the  property 
for  taxation  while  used  as  a  ch.arity. 
White  V.  Smith,  189  Pa.  222,  42  Atl.  125, 

43:  498 

292.  Real  estate  used  for  a  free  school  at- 
tended by  pupils  Avifhnut  regard  to  race, 
«olor,  or  relijjion,  but  the  title  to  which  is 


held  by  a  Catholic  bishop  in  trust  for  the 
congregation  of  a  parish,  is  not  exempt  from 
taxation  under  111.  Rev.  Stat.  chap.  120, 
§  2,  as  the  property  of  an  institution  of 
learning.  Re  McCullough,  186  111.  15.  57 
N.  E.  837,  50:  517 

293.  The  exemption  from  taxation  of  edu- 
cational institutions  "and  the  grounds  at- 
tached .  .  .  necessary  for  their  proper 
occupancy,  use,  and  enjoyment,  and  not 
leased  or  otherwise  used  with  a  view  to 
profit,"  extends  to  houses  on  college  grounds 
used  as  residences  for  professors  without 
charge  for  rent,  and  which  have  never  been 
leased  or  used  for  profit,  but  does  not  ex- 
tend to  unimproved  and  unused  land  partly 
swampy  and  partly  covered  with  timber, 
constituting  a  part  of  the  college  tract  of  40 
acres,  although  at  some  indefinite  future 
time  it  may  become  necessary  and  be  used 
as  a  place  of  recreation,  and  such  use  is  con- 
templated. Ramsey  County  v.  Macalaster 
College,  51  Minn.  437,  53  N.  W.  704, 

18:  278 

294.  Premises  occupied  by  the  professors 
of  an  academy  and  their  families  are  ex- 
empt from  taxation,  under  Mass.  Pub.  Stat, 
chap.  11,  §  5,  cl.  3,  as  amended  by  Stat. 
1889,  chap.  465,  exempting  real  estate  of 
such  institutions  when  occupied  by  them  or 
their  officers  for  the  purposes  for  which  they 
are  incorporated.  Phillips  Academy  v.  An- 
dover,  175  Mass.  118,  55  N.  E.  841,      48:  550 

295.  A  dwelling  house  occupied  by  the 
president  of  a  college  and  his  family,  built 
with  funds  given  expressly  for  the  purpose 
of  erecting  a  dwelling  house  for  the  presi- 
dent and  his  successors  in  office,  and  situ- 
ated on  the  college  grounds  and  kept  in  or- 
der and  repair  at  college  expense,  while  the 
whole  lower  floor,  except  possibly  the  kitch- 
en, is  used  for  class  day,  commencement 
and  other  receptions,  and  for  many  hospi- 
talities incident  to  the  president's  functions, 
and  the  hall  and  drawing  room  are  also 
used  for  the  convenience  of  the  college  and 
the  president,  for  meetings  of  the  faculty 
and  committees,  for  conferences  with  uni- 
versity officers  and  students,  for  calls  on 
university  business,  and  for  the  annual 
meetings  of  the  corporation  at  which  de- 
grees are  voted,  is  exempt  from  taxation  as 
property  occupied  by  the  institution  or  an 
officer  thereof  for  the  purposes  for  which 
it  was  incorporated.  Harvard  College  v. 
Cambridge,  175  Mass.  145,  55  N.  E.  844, 

48:  547 

296.  Houses  occupied  by  college  pro- 
fessors, with  the  permission  of  the  college 
and  without  their  having  any  estate  therein 
or  paying  any  rent  therefor,  but  for  the 
use  of  which  an  allowance  is  made  as  part 
of  the  compensation  for  their  services,  while 
the  principal  or  dominant  consideration  in 
regard  to  the  occupation  has  reference  to 
the  performance  of  their  duties  in  the  offices 
which  they  hold  as  professors  and  other- 
wise, rather  than  to  the  private  benefit 
which  they  would  receive  in  the  way  of 
hemes  for  themselves  and  their  families,  are 
exempt    from    taxation  under    Mass.    Pub. 
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Stat.   chap.   11,   §   5,   cl.   3,  as  amended  by  ' 
Stat.    1889,   chap.   465.  Id. 

297.  A  convent  building  used  solely  as  a 
residence  for  the  teachers  in  a  school  main- 
tained as  a  charity,  and  which  is  a  part  of 
the  school  property  and  is  necessary  for  the 
efficient  operation  and  management  of  the 
school,  is  included  in  the  exemption  of  the 
school  property  from  taxation  as  a  purely 
public  charity.  White  v.  Smith,  189  Pa. 
222.  42  Atl.  125,  43:  498 

298.  The  exemption  from  taxation  of 
property  held  by  a  corporation  for  educa- 
tional purposes  does  not  extend  to  premises 
used  as  the  home  of  teachers  whose  duties 
are  almost  entirely  performed  in  a  parochial 
school,  held  in  a  church  on  adjoining  prem- 
ises not  owned  by  the  corporation,  and  con- 
trolled by  a  clergyman  of  the  parish.  St. 
James  Educational  Inst.  v.  Salem,  153  ^lass. 
185,    26   N.    E.    636,  10:  573 

299.  Buildings  used  by  a  college  exclu- 
sively as  dormitories  and  dining  halls  for 
its  students  are  exclusively  occupied  as  a 
college,  within  the  meaning  of  Conn.  Gen. 
Stat.  §  3820,  providing  for  the  exemption 
of  such  buildings  from  taxation.  Yale  Uni- 
versity v.  New  Haven,  71  Conn.  316,  42 
Atl.  87,  43:49a 

300.  Dorftiitories  and  dining  halls  fur- 
nished by  a  college  for  the  use  of  students 
are  devoted  to  college  purposes  and  therefore 
exempt  from  taxation  under  Mass.  Pub. 
Stat.  chap.  11,  §  5,  cl.  3,  as  amended  by 
Stat.  1889,  chap.  465.  Harvard  College  v. 
Cambridge,  175  Mass.  145,  55  N.  E.  844, 

48:547 

301.  The  intention  to  use  property,  by  a 
charitable  in.stitution,  is  not  equivalent  to 
use  of  it,  within  a  provision  as  to  exemption 
from  taxation.  Montana  Catholic  Mission 
V.  Lewis  &  C.  County,  13  Mont.  559,  35 
Pac.  2,  22 :  684 

302.  The  renting  of  a  church  parsonage, 
and  using  the  rent  to  procure  another  resi- 
dence for  the  parson,  do  not  deprive  it  of  its 
exemption  from  taxation,  under  a  provision 
that  exemption  of  parsonages  shall  not 
extend  beyond  the  buildings  and  premises 
actually  occupied  as  such.  Protestant  Epis- 
copal Church  V.  Prioleau,  63  S.  C.  70,  40  S. 
E.  1020,  57:  606 

303.  A  portion  of  a  building  of  a  Young 
Men's  Christian  Association,  rented  for 
business  purposes,  is  not  exempt  from  taxa- 
tion as  property  "used  exclusively  for 
.  .  .  school,  religious,  .  .  .  and 
charitable  purposes,"  under  Neb.  Const,  art. 
9.  §  2.  and  the  revenue  laws.  chap.  77,  §  2, 
although  such  portion  of  the  building  is 
rented  temporarily,  and  is  intended  eventu- 
ally to  be  used  for  the  work  of  the  associa- 
tion. Young  Men's  Christian  Asso.  v. 
Douglas  County,  60  Neb.  642,  83  N.  W.  924, 

52:  123 

304.  Lands  held  in  trust  for  a  public  acad- 
emy, under  Ga.  act  July  31,  1783,  are  ex- 
empt as  public  property  of  the  state  from 
municipal  taxation,  though  separate  from 
the  tract  on  wliicli  the  academy  is  situated, 
and  used  only  as  a  means  of  income  for  the 


institution.     Richmond  County  Academy  v. 
Augusta,  90  Ga.  634,  17  S.  E.  61,        20:'l51 

305.  A  Masonic  lodge  building  is  not  used 
for  purely  charitable  purposes,  within  the 
meaning  of  a  statute  exempting  property  de- 
voted to  such  purposes  from  taxation,  where 
the  first  and  second  stories  are  rented,  al- 
though the  lodge  is  organized  for  charitable 
and  benevolent  purposes,  and  the  rents  re- 
ceived are  applied  to  the  payment  of  a  debt 
and  the  current  expenses  of  the  lodge.  Fit- 
terer  v.  Crawford,  157  Mo.  51,  57  S.  W. 
532,  50:  191 

306.  The  fact  that  an  incorporated  pub- 
lishing house  under  the  control  of  a  church 
does  some  secular  work  in  its  job  office  and 
some  by  other  machinery  in  the  house  does 
not  prevent  it  from  being  a  charitable  in- 
stitution, where  all  the  proceeds  of  the  busi- 
ness are  devoted  by  the  law  of  the  church 
to  the  support  of  wornout  preachers  and 
their  families.  Book  Agents  of  M.  E. 
Church,  South,  y,  Hinton,  92  Tenn.  188.  21 
S.  W.  321,  19:  289 

307.  An  exemption  from  taxation  of  prop- 
erty used  exclusively  for  charitable  or  benev- 
olent purposes  cannot  be  extended  to  prop- 
erty occupied  and  used  for  other  and  dif- 
ferent purposes,  although  the  revenue  de- 
rived from  its  use  is  devoted  exclusively  to 
charitable  or  benevolent  objects.  Portland 
Hibernian  Benev.  Soc.  v.  Kelly,  28  Or.  173, 
42  Pac.  3,  30:  167 

308.  An  exemption  of  an  educational  insti- 
tution from  taxation  will  include  property 
held  by  it  for  rent,  the  income  of  which  is 
used  for  the  work  of  the  institution,  unless 
there  are  qualifying  words  which  show  or 
tend  to  show  that  only  property  used  by  the 
institution  or  connected  with  it  is  to  be  ex- 
empted. Kentucky  Female  Orphan  School 
y.  Louisville,  100  Ky.  470,  36  S.  W.  921, 

40:  119 

309.  Real  estate  which  constitutes  a  part 
of  the  endowment  is  within  the  exemption  of 
the  "college  estate"  which,  by  the  charter  of 
Brown  University,  is  exempted  from  all 
taxes.  Brown  University  y.  Granger,  19  R. 
I.  704,  36  Atl.  720,  36:  847 

310.  Property  owned  by  a  charitable  in- 
stitution is  not  exempt  from  taxation  if 
not  used  by  the  institution,  under  Mont. 
Const,  art.*  12,  §  2,  exempting  property 
"used  exclusively  for"  certain  specified  pur- 
poses, including  "institutions  of  public  char- 
ity." Montana  Catholic  Mission  v.  Lewis  & 
C.  County,  13  Mont.  559,  32  Pac.  2,  22 :  684 

311.  An  institution  of  purely  public  char- 
ity, such  as  the  American  Sunday  School 
Union,  is  not  exempt  from  taxation  on  prop- 
erty used  in  carrying  on  a  book  store  in 
which  are  sold,  not  only  its  own  publica- 
tions, but  other  standard  works,  in  order  to 
aid  in  making  the  business  self-supporting, 
although  the  profits  of  the  business  are  de- 
voted to  the  purpose  of  the  charity.  Amer- 
ican Sunday  School  Union  v.  Taylor,  161 
Pa.   307,  29  Atl.  26,  23:  695 

312.  The  words  "church  property  used  for 
religious  purposes,"  in  Minn.  Const,  art.  9, 
§   3,  making  exemptions  from   taxation,   if 
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they  refer  to  land  and  buildings,  do  not  in- 
clude any  of  which  the  primary  use  is  not 
for  religious  purposes.  Ramsey  County  v. 
Church  of  the  Good  Shepherd,  45  Minn.  229, 
47  N.  W.  783,  11:  175 

313.  A  rectory  or  parsonage  belonging  to 
a  church  society,  its  primary  use  being  for 
a  secular  purpose, — to  wit,  the  residence  of 
the  priest  or  minister, — is  not  exempt  from 
taxation  as  "church  property  used  for  re- 
ligious purposes,"  although  some  part  of  it 
is  also  used  for  religious  services.  Id. 

314.  The  occupancy  of  real  estate  by  an 
educational  institution  or  its  officers  for  the 
purposes  for  which  it  was  incorporated,  in 
order  to  exempt  the  property  from  taxation 
under  Mass.  Pub.  Stat.  chap.  11,  §  5,  cl.  3, 
as  amended  by  Stat.  1889,  chap.  465,  must 
have,  or  be  supposed  to  have,Na  direct  con- 
nection with  such  purposes.  Phillips  Acad- 
emy V.  Andover,  175  Mass.  118,  55  N.  E.  841. 

48 :  550 

315.  An  exemption  of  "houses  of  religious 
worship"  from  taxation  will  not  include  that 
portion  of  a  lot  of  land  procured  for  the 
erection  of  a  permanent  church  building  up- 
on which  work  has  not  been  commenced,  al- 
though a  temporary  structure  has  been 
erected  for  religious  worship  on  another  por- 
tion of  the  lot.  All  Saints  Parish  v.  Brook- 
line,  178  Mass.  404,  59  N.  E.  1003,  52:  778 

316.  Real  property  substantially  owned 
and  enjoyed  by  a  private  person,  although 
the  title  remains  in  a  college,  is  not  within 
the  exemption  of  college  property  from  taxa- 
tion. Yale  University  v.  New  Haven,  71 
Conn.  316,  42  Atl.  87,  43:  490 

317.  Land  purchased  by  a  charitable  cor- 
poration for  the  purpose  of  removing  there- 
to its  institution  after  a  sale  of  the  prop- 
erty then  occupied  by  it,  and  which,  pend- 
ing such  sale,  is  occupied  by  a  camp  for  the 
accommodation  of  the  overflow  from  the 
main  institution  during  the  summer  months, 
and  by  a  one-story  frame  structure  used  ex- 
clusively as  a  kitchen  and  laundry  for  the 
camp,  and  in  which  no  one  sleeps,  is  not  ex- 
empt from  taxation  under  a  statute  which 
exempts  all  buildings  used  exclusively  for 
charitable  purposes,  with  the  land  on  which 
they  are  erected  and  which  may  be  neces- 
sary for  the  fair  enjoyment  thereof,  and 
the  furniture  and  personal  property  used 
therein,  since  neither  the  frame  structure 
nor  the  tents  are  "buildings"  within  the 
meaning  of  the  statute.  State,  Children's 
Seashore  House,  Prosecutor,  v.  Atlantic  City 
(N.  J.  Err.  &  App.)  68  N.  J.  L.  385,  53  Atl. 
3n9.  59:  947 

318.  The  facts  that  there  are  barns  and 
dwelling-house  on  a  tract  of  land  acquired 
by  a  corporation  which  was  organized  for 
the  purpose  of  maintaining  a  burial  ground, 
and  that  no  burial  lots  have  been  laid  out 
thereon,  are  not  sufficient  to  show  that  the 
tract  has  not  been  exclusively  appropriated 
to  the  objects  of  the  corporation,  where  it 
is  shown  that  the  house  is  occupied  by  the 
superintendent,  and  the  buildings  are  re- 
quired for  the  business  of  the  corporation 
and  the  management  of  the  cemetery.    Wor- 


cester Rural  Cemetery  v.  Worcester  County, 
152  Mass.  408,  25  N.  E.  618,  10:  365 

4.  Public  Property. 

Taxation  of  Federal  Instrumentalities  and 
Agencies  by  State  Government,  see  su- 
pra,  I.  b. 

Exemption  from  Gravel  Road  Tax,  see 
Gravel  Roads. 

E.xemption  from  Local  Improvement  Assess- 
ment, see  Public  Improvements,  106- 
111. 

Liability  of  City  Property,  see  Municipal 
Corporations,  576. 

For  Editorial  Notes,  see  infra,  VI.  §§  6,  8. 

319.  The  legislature  is  not  prevented  from 
exempting  from  taxation  a  waterworks 
plant  owned  and  operated  by  a  city,  by  the 
provision  of  Kan.  Const,  art.  11,  §  1,  that 
the  legislature  shall  provide  for  a  uniform 
and  equal  rate  of  assessment  and  taxation, 
but  that  "all  property  used  exclusively  for 
.  .  .  municipal  .  .  .  purposes  .  .  . 
shall  be  exempted  from  taxation."  Sum- 
ner County  Comrs.  v.  Wellington,  66  Kan. 
590,  72  Pac.  216,  60:  850 

320.  A  statute  enacting  that  each  armory 
"owned"  and  occupied  by  any  command  of 
the  volunteer  military  forces  of  the  state 
"shall  be  to  all  intents  and  purposes  public 
property  .  .  .  and  as  such  public  prop- 
erty .  .  .  shall  be  exempt  from  any  tax- 
ation, state,  county,  or  municipal"  (Ga. 
Pol.  Code,  §  1156),  is  in  violation  of  the 
state  Constitution  authorizing  the  exemp- 
tion from  taxation  of  "public  property," 
since  that  exemption  extends  only  to  proper- 
ty owned  by  the  state  or  some  political  di- 
vision thereof.  Board  of  Trustees  of  Gate 
City  Guards  v.  Atlanta,  113  Ga.  883,  39 
S.  E.  394,  54:800 

321.  Public  parks  maintained  at  public 
expense,  and  buildings  and  appliances  nec- 
essary to  meet  the  demands  of  the  fire  de- 
partment of  a  city,  are  within  the  terms  of 
a  constitutional  provision  exempting  from 
taxation  public  property  used  for  public 
purposes.  Owenboro  v.  Com.  ex  rel.  Stone, 
105  Ky.  344,  49   S.  W.  320,  44:  202 

322.  The  constitutional  exemption  from 
taxation  of  public  property  used  exclusively 
for  any  public  purpose  does  not  extend  to 
real  property  owned  and  leased  by  a  private 
party,  although  it  is  by  contract  with  public 
authorities  used  as  a  public  market  house 
or  place  with  an  agreement  that  it  shall  be 
exempt  from  taxation.  State  ex  rel.  Realty 
Co.  V.  Cooley,  62  Minn.  183,  64  N.  W.  379, 

29:  777 

323.  Land  owned  by  the  state  and  used  by 
a  court  for  judicial  purposes,  though  not  ex- 
empt from  special  assessment,  under  111. 
Const,  art.  9,  §  3,  providing  that  the  prop- 
erty of  the  state  may  be  exempted  from  tax- 
ation by  general  law,  and  the  Illinois  gener- 
al revenue  law,  §  2,  exempting  from  taxation 
all  property  of  every  kind  belonging  to  the 
state,  cannot  be  assessed  for  such  improve- 
ments, since  111.  Const,  art.  4.  §  26.  pro- 
vides that  the  state  shall  never  be  made  de- 
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fendant  in  any  court  of  law  or  equity,  and 
the  calling  of  the  state  into  court  to  defend 
-a  proceeding  against  its  property  is  making 
it  a  defendant  within  the  constitutional  pro- 
liibition.  and  any  judgment  would  be  merely 
advisory  without  power  to  enforce  it.  Mt. 
Vernon  v.  People,  147  111.  359,  35  N.  E. 
533,  .  23:807 

324.  A  waterworks  plant  owned  and  oper- 
-ated  by  a  city  is  exempt  from  taxation,  al- 
thougli  the  water  is  furnished  by  the  city 
to  the  citizens  and  other  consumers  at  pre- 
scribed rentals,  under  Kan.  Gen.  Stat.  1901, 
§  7504,  providing  that  all  property  belong- 
ing exclusively  to  any  city  shall  be  exempt 
from  taxation.  Sumner  Countv  Comrs.  v. 
Wellington,  06  Kan.  590,  72  Pac.  216, 

60:  850 

325.  Public  property  Avithin  the  meaning 
of  that  clause  of  the  Constitution  which  au- 
thorizes the  general  assembly  to  exempt 
from  taxation  "all  public  property"  em- 
braces only  such  property  as  is  owned  by 
the  state  or  some  political  division  there- 
of, and  title  to  which  is  vested  directly  in 
the  state  or  one  of  its  subordinate  political 
divisions  or  in  some  person  holding  exclu- 
sively for  the  benefit  of  tlie  state  or  a  sub- 
ordinate public  corporation.  Board  of 
Trustees  of  Gate  Citv  Guards  v.  Atlanta, 
113  Ha.  883,  39  S.  E.'  394,  54:  806 

326.  A  municipal  corporation  may  be 
taxed  for  its  franchise  to  operate  water- 
works, as  in  respect  to  them  it  occupies  the 
position  of  a  private  corporation.  Newport 
V.  Com.  106  Ky.  434,  50  S.  W.  845,  51  S.  W. 
433,  45:518 

327.  It  seems  that  the  principle  that  mu- 
nicipal property  devoted  to  public  uses  is 
not  taxable,  unless  expressly  made  so  by 
statute,  does  not  depend  iipon  the  origin  of 
the  title,  whether  acquired  by  purchase,  or 
voluntary  grant,  or  as  the  product  of  taxa- 
tion, nor  upon  the  locality  of  the  property, 
wliethor  situate  within  or  without  the  ter- 
ritorial limits  of  the  municipality.  Peo- 
ple ex  rel.  New  York  v.  Brooklyn,  111  N.  Y. 
-505.    19   X.   E.   90,  '2:  148 

328.  That  the  city  of  Xcw  York  operates 
a  ferry  through  lessees,  and  derives  its  rev-  j 
•enues  from  the  rental,  and  not  from  the 
operation  of  the  ferry  by  its  immediate 
agents  and  servants,  does  not  make  the 
francliise  or  the  landing  taxable.  Id. 

329.  The  landing  place  of  Fulton  ferry,  in 
"the  city  of  Brooklyn,  which  has  been  oc- 
cupied and  used  as  an  incident  to  the  ferry 
franchise  for  250  years  by  the  city  of  Xew 
York  and  its  agents  or  lessees,  being  held 
nnd  used  for  public  purposes,  is  not  taxable 
in  Brooklyn,  unless  special  authority  to  tax 
it  is  given  1)V  the  legislature.  Id. 

330.  Property  of  a  municipality  acquired 
and  held  for  governmental  and  public  uses, 
and  used  for  jjublic  ])Urposes,  is  not  a  taxa- 
Ijle  subject,  within  the  purview  of  the  tax 
laws,    unless    speciallv    included.  Id. 

331.  :\lich.  Pub.  Acts  1885.  Xo,  153,  §  3, 
subd.  1.  which  exempts  all  public  property 
lu'lnnging  to  the  state  from  taxation,  ap- 
plies to  ])roperty  held  l)y  the  regents  of  the 
University   of   Michigan    in    their   corjiorate 


capacity.     Auditor  General  v.  University  of 
Michigan,  83  Mich.  467,  47  N,  W.  440, 

10:376 


II.  Where  Taxable. 

Taxation  District,  see  supra,  I.  a. 

Violation  of  Equality  and  Uniformity  Eule 
in  Determining  Place  of  Taxation,  see 
supra,    56-60. 

Subjection  of  Property  of  Nonresident  to 
Taxation  and  Situs  of  Property,  see  su- 
pra, I.  e,  2. 

Taxation  of  Foreign  Corporations,  see  su- 
pra, 194,  195. 

Assessment  and  Apportionment  of  Railroad 
Property  as  between  Taxing  Districts, 
see  infra,  360-363. 

Following  Prior  Decision  as  to,  see  Courts, 
461. 

Allegation  as  to,  see  Pleading,  450. 

See  also  supra,  60;   infra,  393. 

For  Editorial  Xotes,  see  infra,  VI.  §§  18-22. 

332.  Choses  in  action  taxable  as  private 
property,  which  are  in  the  hands  of  trustees 
as  tenants  in  common,  some  of  whom  re- 
side Avithin  and  some  without  the  limits  of 
a  municipal  corporation,  are  taxable  by  such 
corporation  according  to  the  pro  rata  shares 
of  the  trustees  residing  therein,  whether 
they  are  a  majority  or  a  minority.  Rich- 
mond County  Academy  v.  Augusta,  90  Ga. 
634,    17    S.   E.   61,  20:  151 

333.  That  part  of  a  bridge  across  a  navi- 
gable river  which  is  beyond  high-water  mark 
cannot  be  taxed  by  a  municipal  corporation 
in  Arkansas,  although  one  half  of  the  bridge 
is  within  the  county  in  which  the  munici- 
pality is  situated.  Ft.  Smith  &  V.  B.  Bridge 
Co.  V.  Hawkins,  54  Ark.  509,  16  S.  W.  565, 

12:487 

334.  A  statute  making  all  the  property 
of  corporations  engaged  in  maritime  com- 
merce or  navigation  taxable  only  at  tne 
place  designated  in  their  charters  as  their 
general  office  for  business  violates  a  consti- 
tutional provision  requiring  a  uniform  rate 
of  taxation.  Teaman  Transp.  Co.  v.  Detroit 
Bd.  of  Assessors,  139  Mich.  1,  102  N.  W.  273, 

61):  431 

335.  The  holding  of  annual  stockholders' 
and  directors'  meetings  at  the  place  named 
in  the  article  of  incorporation  as  the  home 
of  the  corporation  is  not  its  principal  busi- 
ness, so  as  to  make  it  taxable  there,  where 
substantially  all  the  business  for  which  it 
is  organized  is  transacted  and  its  funds  kept 
at  another  place,  under  a  statute  providing 
that  a  corporation  shall  be  taxable  where  its 
office  is  located  by  its  charter,  provided  its 
business  is  actually  transacted  there,  but 
that,  if  it  shall  establish  its  principal  office 
in  another  place,  then  the  place  where  it 
transacts  its  principal  business  shall  be 
deemed  its  residence  for  purposes  of  taxa- 
tion. Id. 

336.  The  valuation  and  assessment  of  the 
property  of  a  railway  company,  by  one  as- 
sessing body,  as  an  entirety,  and  the  dis- 
tribution of  the  value  thus  ascertained  upon 
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a  mileage  basis  over  the  entire  line  of  such 
railway,  as  provided  by  statute,  do  not 
operate  as  a  changing  of  the  situs  of  the 
property  assessed.  State  ex  rel.  Morton  v. 
Back   (keb.)    100  N.  W.  952,  69:  447 

.337.  In  the  assessment  of  rail\va,v  prop- 
erty for  taxation,  it  is  competent  for  the 
legislature  to  classify  such  property,  and 
provide  for  the  assessment  of  the  same  as 
personalty,  and  to  fix  the  situs  of  the  prop- 
erty assessed  by  providing  for  the  valua- 
tion of  the  property  as  an  entirety,  and  the 
distribution  of  the  total  value  to  each  tax- 
ing district  according  to  the  number  of  miles 
of  main  track  located  therein.  Id. 

338.  A  farmer  who,  to  give  his  children 
school  facilities,  takes  a  house  in  town,  in 
which  he  places  some  of  his  household  ef- 
fects and  lives  with  his  family  is  not  sub- 
ject to  taxation  there,  where  he  keeps  his 
country  house  at  all  times  in  readiness  to 
receive  the  family  when  the  purpose  of 
their  sojourn  in  town  shall  have  been  ac- 
complished, and  performs  his  duties  as  a 
citizen  where  his  country  house  is  located, 
claiming  that  as  his  home.  Montgomery  v. 
Lebanon,  111  Ky.  646,  64  S.  W.  509. 

54:  914 

339.  A  citizen  cannot  be  taxed  on  corpo- 
rate bonds  in  a  county  where  he  does  not 
reside,  although  that  is  the  location  of  the 
corporation.  South  Nashville  Street  R.  Co. 
V.  Morrow,  87  Tenn.  406,  11  S.  W.  348, 

2 :  853 

340.  "The  principal  office  or  place  of  busi- 
ness" for  the  purpose  of  taxation  under  the 
Wisconsin  statutes,  of  a  corporation  owning 
and  employing  a  large  number  of  vessels, 
is  at  the  office  of  a  firm  of  agents  one  of 
whom  is  the  president  and  the  other  the 
secretary  of  the  company,  where  all  the  busi- 
ness of  the  company,  except  the  annual  and 
special  meetings  of  stockholders  for  the 
election  of  directors  and  the  annual  meet- 
ing of  the  directors  to  elect  officers,  is  con- 
ducted by  such  agents,  although  such  elec- 
tions are  held  in  another  place  which  is  des- 
ignated as  its  principal  office  in  its  articles 
of  association  by  an  unauthorized  provi- 
sion, as  the  statute  only  required  them  to 
state  "the  name  and  location"  of  such  corpo- 
ration. Milwaukee  Steamship  Co.  v.  Mil- 
waukee, 83  Wis.  590,  53  N.  W.  839,  18:  353 

341.  Stock  in  trade  of  a  partnership  do- 
ing business  in  a  city,  which  remains  there 
until  it  is  sold  in  course  of  business,  is  "per- 
manently located"  there  for  purposes  of  tax- 
ation, without  regard  to  the  residence  of 
members  of  the  firm,  within  the  meaning  of 
the  exception  in  Md.  Const,  art.  3,  §  51, 
making  goods  taxable  at  the  residence  of  the 
owner,  except  when  "permanently  located" 
elsewhere.  Hopkins  v.  Baker,  78  Md.  363, 
28  Atl.  284,  22:  477 

343.  The  domicil  of  the  creditor  is  the  si- 
tus, for  the  purpose  of  taxation,  of  negotia- 
ble promissory  notes  given  for  money  loaned. 
Boyd  v.  Selm'a,  96  Ala.  144,  11  So*  393. 

16:  729 
L.R.A.   Dig.— 176. 


344.  Failure  to  provide  a  method  for  ap- 
portioning the  tax  upon  a  mortgage  coverin-j 
lands  lying  in  different  taxing  districts  Will 
not  invalidate  an  act  providing  for  the  sepa- 
rate taxation  of  the  different  interests  in 
mortgaged  real  estate.  The  mortgage  will 
be  taxable  in  each  district  in  proportion  to 
the  amount  of  land  lying  therein.  Detroit 
Common  Council  v.  Rentz,  91  Mich.  78,  51 
N.  W.  787,  10:  59 
Waterworks. 

345.  The  mains,  pipes,  and  hydrants  of  a 
water  company,  ?ind  a  filter  and  stone  pipe, 
within  a  city,  all  of  which  are  parts  of  a 
system  of  waterworks  and  connected  by  one 
large  main  with  the  buildings  and  machin- 
ery which  constitute  the  pumping  works, 
situated  several  miles  away,  are  to  be  treat- 
ed as  an  entirety  taxable  where  the  main 
works  are  located, — the  part  of  the  system 
in  the  city  being  regarded  as  appurtenant 
to  the  main  works.  Oskaloosa  Water  Co. 
v.  Oskaloosa  Bd.  of  Equalization,  84  Iowa," 
407,  51  N.  W.  18,  15:  296 

346.  A  water  company  has  no  "franchise" 
which  is  taxable  in  a  county  in  which  it 
has  only  a  water  pipe  and  right  of  way 
therefor,  such  as  any  other  person  might 
have,  without  any  privilege  to  take  tolls, 
collect  water  rates,  or  enjoy  any  other  spe- 
cial prerogative  or  advantage.  Spring  Val- 
ley Waterworks  v.  Barber,  99  Cal.  36,  37 
Pac.  735,  21 :  416 

347.  Water  mains,  pipes,  etc.,  are  to  be 
considered  real  estate  and  taxable  where 
they  are  located,  although  connected  with  a 
pumping  station  and  reservoir  in  another 
town.  Paris  v.  Norway  Water  Co.  85  Me. 
330,  27  Atl.  143,  21 :  525 
Water  power. 

348.  The  value  of  a  water  power  created 
by  a  dam  in  a  river  which  forms  the  bound- 
ary between  towns  is  to  be  apportioned  to 
the  lands  under  it  in  the  different  towns,  for 
the  purpose  of  taxation,  although  the  water 
power  is  used  entirely  for  the  operation  of 
a  mill  in  one  of  the  towns.  Amoskeag  Mfg. 
Co.  V.  Concord,  66  N.  H.  562,  34  Atl.  241, 

32:  621 
Modifying,  32  Atl.  151,  29:  57 

349.  Water  power  cannot  be  assessed  for 
taxation  at  the  place  where  the  dam  is  situ- 
ated, if  the  power  is  used  elsewhere,  since, 
until  it  is  applied,  it  is  potential,  and  not 
actual  in  such  sense  as  to  be  property  sub- 
ject to  taxation.  Union  Water  Power  Co. 
v.  Auburn,  90  Me.  60,  37  Atl.  331,  37:  651 


III.  Assessment;     Enforcement, 
a.  Levy  and  Apportionment. 

Violation  of  Equality  and  Uniformity  Rule 

by  Method  of  Making  Levy,  see  supra, 

46-55. 
Equalization  ot  Assessments,  see  infra,  446, 

460-473. 
Commissioners    to    Review    Apportionment, 

see  Constitutional  Law,  229. 
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Estoppel  to  Levy,  see  Estoppel,   28. 

Injunction  against  Enforcing  Levy,  see  In- 
junction, I.  k. 

Mandamus  to  Compel  Levy,  see  Mandamus, 
74-76,  206. 

Power  to  Levy  City  Tax,  see  Municipal  Cor- 
porations,  11.  h,   1. 

Validity  of  City  Contract  Depending  on 
Power  as  to,  see  Municipal  Corpora- 
tions, 282. 

See  also  infra,  385. 

For  Editorial  Notes,  see  infra,  VI.  §  23. 

350.  Under  the  Iowa  statute,  the  fact  that 
an  assessment  for  one  year  had  been  used 
for  the  levy  of  general  taxes  will  not  invali- 
date its  use  the  next  year  for  the  levy  of 
railroad-aid  taxes  voted  in  the  year  when 
the  assessment  was  made.  Cantillon  v.  Du- 
buque &  N.  W.  R.  Co.  78  Iowa,  48,  42  N. 
W.   613,  5:  720 

351.  A  tax  to  maintain  a  public  library 
is  not  for  an  educational  purpose,  within 
the  meaning  of  a  constitutional  provision 
that  no  sum  shall  be  raised  by  taxation  for 
education  other  than  in  common  schools  un- 
til the  question  is  submitted  to  the  voters. 
Ramsey  v.  Shelbyville,  119  Ky.  180,  83  S. 
W.  116,  68:  300 

352.  Popular  acquiescence  in  a  particular 
mode  of  levying  taxes  for  a  long  period  of 
time  cannot  make  it  legal  if  it  clearly  con- 
travenes the  provisions  of  the  Constitution. 
State  v.  Ide,  35  Wash.  570,  77  Pac.  961, 

67:  280 

353.  The  tax  rate  levied  for  the  purpose 
of  a  township,  in  counties  under  township 
organization,  must  be  reckoned  as  part  of 
the  total  tax  which  can  be  levied  for  coun- 
ty purposes  upon  property  within  such 
township,  under  the  provisions  of  the  Mis- 
souri Constitution  limiting  the  amount  of 
taxes  which  may  be  raised  for  county  pur- 
poses, since  such  townships  are  simply  ad- 
juncts or  branches  of  the  county  government, 
all  of  whose  purposes  are  county  purposes. 
State  ex  rel.  Hirni  v.  Missouri  P.  R.  Co. 
123  Mo.  72,  27  S.  W.  367,  26:  36 

354.  Taxes  imposed  by  the  county  court 
for  road  purposes  in  a  district,  under  W. 
Va.  Acts  1881,  chap.  35  (W.  Va.  Code  1887, 
p.  338),  are  taxes  assessed  by  "county  au- 
thorities," within  the  meaning  of  \V.  Va. 
Const,  art.  10,  §  7,  and  are  to  be  included 
with  other  taxes  levied  by  the  county  court, 
in  determining  whether  the  limit  of  tax- 
ation therein  fixed  will  be  exceeded.  Bran- 
non  V.  Kanawlia  County  Ct.  33  W.  Va.  789, 
11  S.  E.  34,  8:  304 

355.  A  specification  of  the  items  in  detail 
which  makes  up  a  general  fund  for  which 
a  city  tax  levy  is  made  is  not  necessary  un- 
der a  charter  which  requires  the  statement 
to  specify  only  the  amount  required,  and 
directs  the  levy  of  such  sums  as  may  bo 
sufficient  for  lawful  purposes.  Hayes  v. 
Douglas  County,  92  Wis.  429,  65  N.  W.  482, 

31:  213 


b.  Assessment. 
1.  In   General. 

Violation  of  Unitormity  Rule  by  Method  of 
Assessment,  see  supra,  46-55. 

Assessment  of  Transfer  Tax,  see  infra,  V» 
d. 

Violation  of  Right  of  Local  Self -Government 
as  to,  see  Constitutional  Law,  280. 

Power  of  Court  to  Determine  Mode  of  As- 
sessment, see  Courts,  197. 

Presumption  and  Burden  of  Proof  as  to  Acts 
of  Officers,  see  Evidence,  609-611. 

Return  of  Taxpayer,  as  Evidence  of  Value, 
see  Evidence,  959. 

Injunction  against  Collection  of  Tax,  see 
Injunction,  I.  k. 

Mandamus  to  Compel  Assessment,  see  Man- 
damus, 73. 

Compelling  Assessment  of  Corporate  Prop- 
erty, see  Mandamus,  41,  42. 

Compelling  Assessment  of  Corporate  Stock, 
see  Mandamus,   216. 

Partial  Invalidity  of  Statute  as  to,  see  Stat- 
utes, 116. 

For  Editorial  Notes,  see  infra,  VI.  §§  11,  15, 
24,  25. 

356.  A  statute  for  the  taxation  by  rail- 
road commissioners  of  the  property  of  ex- 
press companies  and  other  corporations  will 
not  be  altogether  void  because  of  the  inva- 
lidity of  a  provision  for  an  arbitrary  method 
of  assessment,  but  the  property  may  be  as- 
sessed at  its  true  value  in  obedience  to  the 
higher  mandate  of  the  Constitution.  Wells, 
F.  &  Co.'s  Exp.  V.  Crawford  County,  63  Ark. 
576,  40  S.  W.  710,  37:371 
List  or  statement  by    taxpayer. 

Validity  of  Contract  to  Print  Tax  List,  see 

Contracts,  496. 
Forfeiture  of   Charter  for   Failure  to  List, 

see    Corporations,    697. 
Tax  List  as  Evidence,  see  Evidence,  IV.  h, 

847. 
Publication    of    Delinquent    Tax    List,    see 

Publication.  5. 
See  also  infra.  395,  396. 

357.  A  taxpayer  who  fails  to  furnish  a 
list  of  his  property  for  assessment  after 
having  been  twice  requested  to  do  so  is,  by 
express  provision  of  La.  act  170  of  1898,  § 
14,  estopped  to  contest  the  correctness  of  a 
list  of  property  made  by  the  assessor  in 
compliance  with  the  requirement  of  §  19 
that  in  case  any  taxpayer  refuses  to  furnish 
a  list  of  his  property  the  assessor  must  him- 
self make  out  such  list  from  the  best  in- 
formation he  can  obtain.  Grigsby  Constr. 
Co.  V.   Freeman,   108   La.   435,   32   So.   399, 

58 :  349 

358.  Property  not  on  the  verified  list  re- 
turned to  an  assessor  may  be  added  by  him 
to  the  assessment  without  first  issuing  a 
subpoena  and  without  an  examination,  un- 
der Cal.  Pol.  Code,  §  3632,  if  he  knows  of 
the  property,  and  its  possession  and  owner- 
ship are  admitted  bv  the  taxpayer.  People 
V.  National  Bank  of  D.  0.  Mills  &  Co.  123 
Cal.   53,   55   Pac.   68.5,  45:  747 

359.  The    duty   may   be   imposed   by   the 
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legislature  upon  a  man  of  listing  in  his 
own  name  for  taxation  the  property  of  his 
wife  which  is  not  settled  on  her  for  her 
separate  use.  Union  School  Dist.  v.  Bishop, 
76  Conn.  695,  58  Atl.  13,  66:  989 

Assessment  and  apportionment  of  railroad 
property. 
3G0.  It  is  competent  for  the  legislature  to 
provide  for  the  valuation  and  assessment  of 
the  property  of  railway  companies,  such  as 
is  required  to  be  listed  and  scheduled  with 
the  auditor  of  public  accounts  by  Neb. 
Comp.  Stat.  1901,  chap.  77,  art.  1,  §§  39, 
40,  by  one  assessing  body,  and  for  ascer- 
taining the  value  of  the  whole  of  such  prop- 
erty of  any  one  railway  corporation  sub- 
ject to  taxation  in  the  state  as  a  unit  or  as 
an  entirety,  and  for  distributing  the  value 
as  thus  found  over  the  main*4ine  or  track 
of  such  railway  company  and  to  the  differ- 
ent taxing  districts,  municipalities,  etc.,  on 
a  mileage  basis.  State  ex  reK  Morton  v. 
Back    (Neb.)     100    N.    W.    952,  69:447 

361.  A  bridge  owned  by  a  bridge  company, 
but  used  exclusively  for  railroad  purposes 
and  leased  forever  to  a  railroad  company, 
subject  to  termination  of  the  lease  for  de- 
fault of  the  lessee  to  perform  its  terms  and 
conditions,  is  not  railroad  property  which 
can  be  assessed  as  such  with  the  railroad 
track  by  the  Illinois  state  board  of  equali- 
zation, instead  of  the  local  assessor.  Chi- 
cago &.  A.  R.  Co.  V.  People  ex  rel.  Wind- 
miller,  153  111.  409,  38  N.  E.  1075,        29:  69 

362.  Providing  for  the  assessment  of  rail- 
road property  by  a  state  board,  while  other 
property  is  assessed  by  local  boards,  does 
not  violate  a  constitutional  provision  giving 
the  legislature  power  to  "prescribe  such  reg- 
ulations as  shall  secure  a  just  valuation  for 
taxation."  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Backus,  133  Ind.  513,  33  N.  E.  421, 

18:  7  29 

363.  A  railroad  bridge  over  the  Missouri 
river,  which  river,  being  navigable,  can  be 
bridged  only  by  authority  of  Congress,  and 
not  of  the  state,  is  not  a  part  of  the  roadbed 
or  superstructure  of  the  railroad,  within  the 
meaning  of  Neb.  Comp.  Stat.  chap.  77,  § 
39,  requiring  the  officers  of  the  railroad  cor- 
poration to  return  to  the  auditor  of  public 
accoimts  for  assessment  the  roadbed  and  su- 
perstructure, depot  buildings,  and  section 
and  tool  houses;  and  therefore  the  state 
board  of  equalization  has  no  authority  to 
levy  a  tax  thereon,  but  such  bridge  is  with- 
in the  residue  of  the  railroad  property  men- 
tioned in  the  proviso  to  that  section,  which 
is  liable  to  assessment  and  tax  by  the  local 
officers  of  the  countv  in  which  it  is  situated. 
Cass  County  v.  Chicago,  B.  &  Q.  R.  Co.  25 
\>h.  348.  41  N.  W.  246,  2:  188 
Person  in  whose  name  property  must  be  as- 
sessed. 

Who  Must  Pay  Taxes,  see  infra.  III.  g. 
See  also  supra.  359. 

For  Editorial  Notes,  see  infra,  VI.  §§  24,  25. 
364.  A  statute  permitting  the  assessment 
of  property  to  the  one  to  whom  it  was  last 
assessed,  in  the  absence  of  notice  of  change 
of  ownership,   does   not   apply   in   case   the 


change  of  ownership  arises  from  the  death 
of  the  owner  to  whom  the  taxes  were  as- 
sessed, where  the  general  policy  of  the  tax 
legislation  is  to  create  a  personal  liability 
as  well  as  a  lien  on  the  property,  and  an- 
other statute  provides  for  the  taxation  of 
decedents'  estates.  Morrill  v.  Lovett,  95  Me. 
165,   49   Atl.   666,  56:  634 

365.  A  stock  in  trade  of  a  trading  part- 
nership is  properly  assessed  to  the  firm,  in- 
stead of  to  the  individual  members,  where 
the  law  provides  for  the  assessment  of  goods 
at  a  place  where  they  are  permanently  lo- 
cated, without  regard  to  the  residence  of  the 
owners.  Hopkins  v.  Baker,  78  Md.  363, 
28  Atl.  284,  22:  477 

366.  The  owner  of  property  for  purpose  of 
taxation  is  the  person  having  the  legal  ti- 
tle or  estate  thereto  or  therein,  and  not  one 
who,  by  contract  or  otherwise,  has  a  mere 
equity  therein,  or  a  right  to  compel  a  con- 
veyance of  such  legal  title  or  estate  to  him- 
self.    Tracy  v.  Reed,  38  Fed.  69,  2:  773 

367.  By  the  Oregon  act  of  1882  (Comp. 
1887,  §  2735),  real  property  must  be  as- 
sessed to  the  owner  thereof,  unless  it  is  un- 
occupied apd  the  owner  unknown ;  and  an 
assessment  made  to  a  person  not  the  owner 
of  the  property  is  invalid.  Id. 

368.  The  taxes  upon  real  estate  occui)ied 
as  a  family  residence  are  properly  assessed 
to  the  husband,  and  not  to  the  wife,  under 
a  statute  permitting  it  to  be  assessed  to  the 
owner  or  to  the  person  in  possession  of  it, 
although  she  holds  an  unrecorded  deed  to  it, 
the  record  title  being  in  a  third  person,  in 
the  absence  of  anything  to  overthrow  tlie 
presumption  that  he,  as  head  of  the  family, 
is  in  possession,  for  which  purpose  the 
imdisclosed  title  of  the  wife  is  insufficient. 
South  worth  v.  Edmands,  152  Mass.  203,  25 
N.  E.  106,  9:  118 

369.  An  asses-sment  on  real  property  to  a 
person  not  the  owner  or  the  one  making  the 
return  is  invalid,  since  the  provision  of  Fla. 
act  1887,  chap.  3681,  §  22,  that  a  failure 
to  give  the  name  of  the  owner  or  person 
making  the  return  shall  not  invalidate  the 
assessment,  does  not  apply  to  such  a  case. 
Stackpole  v.  Hancock,  40  Fla.  362,  24  So. 
914,  45:814 

370.  Bank  assets  in  the  hands  of  its  as- 
signee for  creditors  are  assessable  to  him 
for  taxation  under  a  statute  making  it  the 
duty  of  trustees  to  list  for  taxation  proper- 
ty in  their  possession  as  such,  and  it  is  im- 
material that  the  assets  actually  belong  to 
numerous  creditors  of  the  bank,  some  of 
whom  reside  beyond  the  jurisdiction  of  the 
taxing  authorities.  Gerard  v.  Duncan,  84 
Miss.   731,   36   So.    1034,  66:  461 

371.  Real  estate  of  a  corporation  which 
has  passed  into  the  hands  of  a  receiver  is 
properly  listed  for  taxation  in  the  name  of 
the  corporation,  where  the  right  of  posses- 
sion only,  and  not  the  title,  vests  in  the 
receiver.  Lamkin  v.  Baldwin  &  L.  Mfg. 
Co.  72  Conn.  57,  43  Atl.  593,  1042,  44:  786 
Entries  showing  unpaid  taxes. 

.172.  Tlie  figures  '■74"  crossed  with  a  pen- 
cil mark,  in  the  column  marked  "1879"  of 
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the  tax  book  for  1881,  do  not  show  that  the 
taxes  for  1874  were  unpaid,  within  the 
meaning  of  a  statute  requiring  the  treas- 
urer to  enter  opposite  each  parcel  of  land 
the  years  for  whcih  taxes  remain  unpaid. 
Smith  V.  Callanan,  103  Iowa,  218,  72  N.  W. 
513,  42:  482 

Description  of  property. 

373.  The  validity  of  a  tax  upon  a  mort- 
gage interest  in  land  cannot  be  questioned 
by  the  mortgagee  on  the  ground  that  the 
description  in  the  assessment  varies  from 
that  in  the  mortgage,  where  the  land  has 
been  divided  into  lots  and  blocks  and  the 
assessment  description  complies  substantial- 
ly with  the  statutory  requirements  as  to 
the  assessment  of  a  mortgage  interest  in 
such  property,  and  is  sufficiently  particular 
and  certain  •  to  afford  the  mortgagee  the 
means  of  identification  without  being  mis- 
led, although  the  mortgage  describes  the 
property  with  reference  to  the  government 
survey.  San  Gabriel  Valley  Land  &  W.  Co. 
V.  Witmer  Bros.  Co.  96  Cal.  623,  29  Pac. 
500.  18:465 

374.  The  water  mains,  franchises,  etc.,  of 
a  water  conij)any  are  not  properly  assessed 
for  taxation  by  an  entry  in  the  tax  book 
of  an  assessment  against  the  lots  on  which 
the  pumping  works  are  situated,  by  their 
numbers  and  that  of  the  block  in  which  they 
are  situated;  and  such  assessment  cannot  be 
enlarged  or  extended  bj'  parol  proof  of  in- 
tention. Fond  du  Lac  Water  Co.  v.  Fond 
du  Lac.  82  Wis.  322,  52  N.  W.  439,  16:  581 

375.  Descriptions  of  land  in  tax  lists 
must  point  out  the  parcels  of  land  clearly 
and  distinctly,  by  the  use  of  terms  com- 
monly understood.  Power  v.  Bowdle.  3  N. 
D.    107,  54   N.   W.   404,  21:328 

376.  The  use  of  letters  and  figures  in  such 
combinations  as  '•NW4;"  "X.W4  of  NE4 ;» 
'•XE  SW;"  "W2SW,"— is  not  sufficient  to 
describe  portions  of  sections  of  land  on  a 
tax  list.  Id. 

377.  A  particular  description  of  real  es- 
tate on  an  assessment  roll  as  required  by 
N.  D.  Comp.  Laws,  §§  1544,  1582,  is  not 
made  by  merely  stating  the  number  of  acres 
of  land  and  the  name  of  the  owner,  with 
the  section,  town,  and  range,  in  which  the 
land   lies.  Id. 

378.  A  description  in  a  tax  roll  cannot  be 
held  siiflicient  by  virtue  of  a  custom  in  one 
county  or  locality,  if  such  custom  does  not 
exist  in  other  parts  of  the  state,  as  a  de- 
scription to  be  valid  in  one  county  must  be 
good   in  all   parts   of  the  state.  Id. 

379.  A  description  of  land  in  a  tax  list 
which  is  inherently  and  fatally  defective 
cannot  be  rendered  valid  by  showing  that 
it  corresponds  to  a  description  furnished  the 
assessor.  Id. 
Omission  of  property. 

Due  Process  in  Forfeiture  for,  see  Constitu- 
tional   Law,    663. 

Retrospective  Statute  as  to,  see  Statutes, 
541. 

See  also  infra.  491.  545. 

380.  The  omission  by  assessors  to  include 
property  in  an  assessment,  solely  by  reason 
of  their  mistake  as  to  the  binding  efl'ect  of 


an  agreement  for  an  exemption,  and  not  by 
any  intentional  disregard  of  law  or  other 
wrongful  or  fraudulent  purpose, — will  not 
make  their  assessment  void.  McTwiggan  v. 
Hunter,  19  R.  I.  265,  33  Atl.  5,         29 :  526 

381.  A  tax  upon  the  remaining  land  in  a 
township  is  not  rendered  void  by  the  ille- 
gal deeding  of  a  large  tract  to  the  state  for 
nonpayment  of  taxes,  and  its  subsequent  ex- 
emption from  taxation  as  state  property, 
the  officers  acting  in  good  faith,  but  under 
mistake  of  law,  although  the  effect  is  to 
impose  an  unjust  burden  on  such  remaining 
land.  Auditor  General  v.  Sage  Land  &  Im- 
prov.   Co.   129  Mich.   182,  88  N.   W.  468, 

56:  105 

382.  Jurisdiction  of  the  assessors  to  as- 
sess property  not  now  in  existence  or  owned 
by  the  party  to  be  taxed  therefor  is  con- 
ferred by  Wis.  Rev.  Stat.  §  1059,  as  amend- 
ed by  Wis.  Laws  1899,  chap.  50,  authoriz- 
ing such  assessment  for  a  previous  year  in 
which  it  should  have  been  made,  but  was 
not,  and  that  it  shall  be  made  "according  to 
the  assessors'  best  judgment,"  although  or- 
dinary assessments  are  required  by  §  1055 
to  be  made  upon  actual  view  as  far  as  prac- 
ticable. State  ex  rel.  Davis  &  S.  Lumber  Co. 
V.  Pors.  107  Wis.  420,  83  N.  W.  706,    51:  917 

383.  The  fact  that  personal  property 
which  had  been  omitted  from  taxation  for 
the  previous  year  is  no  longer  in  existence, 
and  therefore  cannot  be  entered  for  the  tax 
of  the  current  year,  does  not  prevent  it 
from  being  entered  for  the  omitted  year  un- 
der Wis.  Rev.  Stat.  §  1059,  as  amended  by 
Wis  Laws  1899,  chap.  50,  although  the 
language  of  the  statute  is  that  in  cases  of 
omitted  assessments  the  property  shall  be 
entered  "once  additionally"  for  each  of  the 
previous  jears  (not  exceeding  three)  that 
it  was  not  taxed.  Id. 
Return. 

384.  A  return  of  an  assessment  as  being 
"on  land  and  water  power"  does  not  show 
that  the  water  power  was  assessed  independ- 
ently of  the  land.  Lowell  v.  Middlesex 
County,   152  Mass.  372,  25  N.  E.  469, 

9 :  356 
Notice. 

Notice  to  Redeem,  see  infra.  III.  f. 
Due  Process  as  to,  see  Constitutional  Law, 

881-889. 
Describing  Taxpayer  by  Initials,  see  Name, 

3. 

385.  No  notice  of  the  assessment  or  levy 
need  be  given  to  the  one  engaged  in  the 
l)usiness  in  case  of  the  imposition  of  a  speci- 
fic tax  upon  the  business  of  selling  cigar- 
ettes. Hodge  V.  Mustatine  County,  121 
Iowa.  482,  96  N.  W^  968.  67:  624 

386.  The  objection  that  a  statute  impos- 
ing a  tax  is  void  for  failure  to  provide  no- 
tice to  the  property  owner  is  not  available 
to  one  who  has  an  opportunity  to  submit 
evidence  to  the  assessor,  and  to  be  heard 
with  regard  to  the  value  of  such  property. 
Nathan  v.  Sjiokane  County,  35  Wash.  26, 
76    Pac.    521.  65:  336 

387.  Sufficient  notice  of  the  assessment  of 
railroad  property  is  given  by  the  law  reg- 
ulating  the   assessment,    where   the   statute 
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itself  fixes  the  time  of  the  meeting  for  griev- 
ances and  corrections,  and  also  requires  each 
company  to  furnish  a  schedule  of  its  prop- 
erty for  use  in  the  assessment.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Backus,  133  Ind.  513, 
33  N.  E.  421,  18:  729 

388.  That  notice  of  a  meeting  of  a  board 
of  commissioners  for  the  purpose  of  assess- 
ing railroad  property  for  taxation  is  not 
given  to  the  railroa4  company  will  not  ren- 
der the  assessment  void  as  a  taking  of  prop- 
erty without  due  process  of  law,  where  the 
time  and  place  for  the  meeting  of  the  board 
are  fixed  by  statute.  The  notice  contained 
in  the  statute  is  all  that  can  be  required. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Worthen,  52 
Ark.  529,  13  S.  W.  254,  7 :  374 

389.  The  notice  given  by  ^the  board  of 
equalization,  in  Oregon,  or  the'county  court 
sitting  as  such  board,  to  a  taxpayer,  of  a 
proposed  increase  of  his  assessment,  need 
not  specify  the  property  to  be  added  there- 
to. Poppleton  v.  Yamhill  County,  18  Or. 
377,  23  Pac.  253,  7:  449 

390.  An  assessment  officer  is  not  required 
to  go  outside  his  own  county  to  give  notice 
to  anyone  of  his  intention  to  assess  omitted 
property  under  Rev.  Stat.  1894,  §  85C0. 
Buck  V.  Miller,  147  Ind,  586,  47  N.  E. 
8,  37 :  384 

391.  The  only  notice  to  taxpayers  of  an 
assessment  required  by  R.  I.  Pub.  Stat.  chap. 
43,  is  that  required  by  §  6,  in  respect  to  the 
time  and  place  of  meeting,  at  which  each 
taxable  person  is  directed  to  bring  in  an  ac- 
count; and  no  subsequent  notice  of  a  time 
to  hear  objections  is  required.  McTwiggan 
V.  Hunter,  19  R.  I.  265,  33  Atl.  5,      29 :  5-36 

392.  Notice  of  a  new  assessment  or  of  an 
increase  of  taxation  required  by  Md.  Code, 
.art.  81,  §  145,  is  necessary  in  order  to  sus- 
tain such  new  or  increased  tax.  Myers  v. 
Baltimore  County,  83  Md.  385,  35  Atl.  144, 

34:  309 
Waiver  of  objections. 

393.  A  corporation  properly  taxable  in  a 
certain  county  waives  all  objections  to  its 
assessment  in  a  different  county  in  which  it 
has  a  place  of  business,  by  appearing  before 
the  taxing  officers  there,  applying  for  and 
obtaining  a  reduction  of  its  assessment,  and 
making  and  filing  a  statement  that  its  prin- 
cipal office  and  place  for  the  transaction  of 
its  financial  affairs  is  in  the  latter  county. 
Re  McLean,  138  N.  Y.  158,  33  N.  E.  821, 

20:  389 

394.  The  rule  that  a  party  waives  an  ob- 
jection founded  upon  want  of  jurisdiction  of 
the  person,  by  general  appearance  and  pro- 
ceeding to  a  trial  upon  the  merits,  applies 
to  a  proceeding  for  the  assessment  of  per- 
sonal property ;  and  the  appearance  before 
the  assessors  ^f  parties  deeming  themselves 
aggrieved  by  their  proposed  action  precludes 
a  party  who  so  appears  and  asks  to  have 
his  assessment  reduced,  and  obtains  a  re- 
duction without  making  other  objection, 
from  subsequently  claiming  that  the  asses- 
sor had  no  jurisdiction  to  tax  him  at  all. 

Id. 

395.  A  man  who  lists  for  taxation  prop- 


ertj'  of  his  wife  as  his  own  is  estopped  from 
contesting  the  validity  of  the  tax  on  the 
ground  that  the  property  is  not  entered  as 
hers  on  the  grand  lists  of  the  district.  Un- 
ion School  Dist.  V.  Bishop,  76  Conn.  095, 
58  Atl.   13,  66:  989 

396.  A  man  who  lists  for  taxation  the 
property  of  his  wife,  together  with  his  own, 
as  a  single  item  on  the  face  of  his  return, 
is  estopped  from  claiming  that  the  prop- 
erty belonging  to  each  should  have  been 
valued  separately  by  the  taxing  officers,  al- 
though on  the  back  of  the  list  he  shows  that 
the  property  consists  of  different  items.  Id. 

2.  Valuation. 

As   to   Equality  and  Uniformity  Rule,   see 

supra,  I.  c. 
For   Purpose  of  Succession  Tax,  see   infra, 

631. 
Duty  to  Tax  According  to  Value,  see  supra, 

40-42. 
For  Editorial  Notes,  see  infra,  VI.   §§   11- 

13,   15,  24. 

397.  In  determining,  for  the  purposes  of 
taxation,  the  value  of  shares  in  a  joint- 
stock  association  which  are  not  listed  on  the 
stock  exchange  or  sold  in  the  open  market, 
the  value  of  the  property  they  represent, 
including  the  real  estate,  should  be  ascer- 
tained. Re  Jones,  172  N.  Y.  575,  65  N.  E. 
570,  60:476 

398.  No  distinction  between  dividends 
earned  in  a  state  and  those  earned  out  of  it 
can  be  made  in  the  assessment  of  a  foreign 
corporation  under  N.  Y.  Laws  1896,  chap. 
908.  People  ex  rel.  New  England  Dressed 
Meat  &  W.  Co.  v.  Roberts,  155  N.  Y.  408, 
50  N.  E.  53,  41:  228 

399.  An  article  of  tangible  personal  prop- 
erty the  manufacture  of  which  is  protected 
by  a  patent,  when  it  is  not  put  on  the  mar- 
ket for  sale,  but  its  ownership  retained  by 
the  manufacturer  in  himself,  and  the  article 
merely  leased  or  rented  to  another  for  a 
valuable  consideration,  should  be  taxed  to 
the  manufacturer  as  his  property  at  "its 
true  value  in  money,"  although  that  value 
is  enhanced  by  reason  of  the  patent.  State 
ex  rel.  Guilbert  v.  Halliday,  61  Ohio  St. 
352,  56   N.  E.    118,  49:  427 

400.  The  earnings  or  rental  of  an  article 
should  be  considered  as  one  of  the  facts  or 
circumstances  bearing  on  the  question  of 
its  true  value  in  money  in  the  hands  of  its 
owner,  for  the  purpose  of  taxation.         Id. 

401.  In  the  assessment  for  municipal  pur- 
poses of  railway  property  situated  in  cities 
of  the  metropolitan  class,  such  as  is  re- 
quired to  be  listed  with  and  assessed  by  the 
state  board  of  equalization  for  general  rev- 
enue purposes,  under  the  provisions  of  Neb. 
Comp.  Stat.  1901,  chap.  77,  art.  1,  §§  39,  40, 
as  existing  prior  to  the  revenue  act  of  1903 
(Cobbey's  Anno.  Stat.  1903,  chap.  49),  it 
is  made  the  duty  of  the  tax  commissioner 
or  assessor  of  such  city  to  accept  the  values 
of  the  fractional  part  of  such  railroad  prop- 
erty situated  in  the  municipality  as  the 
same   is  valued  and  assessed  by  the  state 
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board  of  equalization,  and  apportioned  to 
such  city  in  accordance  with  the  provisions 
of  said  act.  State  ex  rel.  Morton  v.  Back 
(Neb.)    100  N.  W.  952,  69:447 

402.  The  proportional  share  of  railway 
property  as  valued  and  assessed  by  the  state 
board  of  equalization  under  a  statute  re- 
quiring railway  property  to  be  assessed  as 
a  unit,  and  the  aggregate  value  to  be  dis- 
tributed to  the  different  counties,  cities, 
and  towns  through  which  the  road  runs,  on 
a  mileage  basis,  belonging  to  and  situated 
in  a  city  and  subject  to  taxation  for  mu- 
nicipal purposes,  may  be  equalized  by  the 
proper  authorities  of  such  city  by  lowering 
or  raising  the  values  of  the  same  as  thus 
ascertained,  so  as  to  bring  about  uniform- 
ity of  valuation  in  respect  of  all  property 
subject  to  taxation  within  the  municipality. 

Id. 

403.  For  the  purpose  of  taxation,  the  val- 
ue of  a  claim  on  an  insurance  policy  prom- 
ising the  payment  of  an  amount  certain 
within  sixty  days  after  proof  of  death  will 
be  presumed  to  be  measured  by  the  face 
value  of  the  policy.  Cooper  v.  Board  of 
Review  of  Montgomery  County,  207  111. 
472,    69    N.    E.    878,  64:  72 

404.  Regarding  the  capital  stock  of  a  cor- 
poration as  a  factor  in  arriving  at  the  value 
of  its  whole  property  considered  as  a  unit 
plant,  although  it  is  situated  in  different 
states,  may  be  authorized  by  state  statute, 
where  it  is  done  for  the  purpose  of  deter- 
mining the  true  value  of  that  portion  of  the 
property  which  is  within  the  state.  Sand- 
ford  V.  Poe,  16  C.  C.  A.  305,  37  U.  S.  App. 
378.  69  Fed.  546.  60:  641 
Deduction  of  debts. 

Deduction  of  Debts  as  Violation  of  Equality 

and  Uniformity  Rule,  see  supra,  43-45. 
Equal  Privileges  as  to,    see    Constitutional 

Law,  377. 
Impairing  Obligation  by  Change  of  Law  as 

to.  see  Constitutional  Law,  1200,  1201. 
For  Editorial  Notes,   see   infra,  VI.   §§   11, 

13,  24. 

405.  "Stocks"  are  not  "credits,"  within 
the  meaning  of  I'tah  Const,  art.  13.  §  3,  and 
Utah  Rev.  Stat.  1898,  §  2518,  providing  for 
a  deduction  of  debts  from  credits  in  as- 
sessing property  from  taxation,  and  the 
law  does  not  authorize  the  deduction  of  the 
debts  of  the  individual  shareholder  in  a 
bank  from  his  shares  of  stock.  Commercial 
Nat.  Bank  v.  Chambers,  21  Utah,  324,  61 
Pac.  560,  5lB :  346 

406.  The  cash  value  of  the  capital  stock 
of  a  corporation,  including  franchises,  can- 
not be  obtained  without  taking  into  con- 
sideration the  element  of  debt.  State  Board 
of  Equalization  v.  People  ex  rel.  Goggin, 
191   111.   528,  61   N.   E.   339,  58:513 

407.  A  statute  permitting  the  deduction 
of  mortgage  indebtedness  to  the  extent  of 
$700  from  the  assessed  value  of  real  estate 
is  not  invalid  as  special  legislation  in  ref- 
erence to  taxation.  State  ex  rel.  Lewis  v. 
Smith.   158   Ind.   .543,   63  N.   E.   25,   63:  116 

408.  A  constitutional  requirement  that 
the    legislature    shall    prescribe    such    regu- 


lations as  shall  secure  a  just  valuation 
of  property  for  taxation  does  not  forbid  a 
law  providing  for  the  taxation  of  real  estate 
according  to  the  actual  interest  of  the  own- 
er therein,  less  the  mortgage  indebtedness. 

Id. 

409.  Debts  cannot  be  deducted  from  funds 
invested  my  nonresidents,  under  N.  Y.  Laws 
1855,  chap.  37,  providing  for  the  taxation 
of  the  funds  invested  in  business  by  nonresi- 
dents, although  it  says  they  shall  be  as- 
sessed on  funds  invested  "the  same  as  if 
they  were  residents."  People  ex  rel.  Thur- 
ber-Whvland  Co.  v.  Barker,  141  N.  Y.  118, 
35  N.  E'.  1073,  23:  95 

410.  Debts  of  a  corporation  cannot  be  de- 
ducted in  finding  the  value  of  its  franchise 
as  the  difference  bet  wen  the  values  of  its 
capital  stock  and  tangible  property,  where 
the  Constitution  requires  the  property  of 
corporations  to  be  taxed  like  that  of  indi- 
viduals, and  debts  of  the  latter  are  not  de- 
ducted from  their  property  for  taxation. 
Com.  V.  Henderson  Bridge  Co.  99  Ky.  623, 
31  S.  W.  486.  29:  73 
[Aff'd  in  166  U.  S.  150,  41  L.  ed.  953,  17 
Sup.  Ct.  Rep.  532.] 

411.  Stock  which  a  corporation  issues  in 
payment  for  property  is  not  a  debt  incurred 
by  it  which  can  be  deducted  in  determining 
the  amount  invested  in  such  property,  for 
the  purpose  of  taxation.  People  ex  rel. 
Hecker-Jones-Jewell  Mill  Co.  v.  Barker,  147 
N.  Y.  31,  41  N.  E.  435,  29:  393 

412.  The  fact  that  a  taxpayer  named 
other  persons  to  whom  he  was  indebted 
without  giving  the  places  of  their  residence 
does  not  justify  the  listers  in  refusing  to 
consider  his  indebtedness  to  parties  whose 
residence  is  given.  Sprague  v.  Fletcher,  69 
Vt.  69,  37  Atl.  239.  37:  840 

413.  A  taxpayer's  neglect  for  a  series  of 
years  to  place  upon  his  personalty  list  cred- 
its from  which  he  is  entitled  to  deduct  debts 
will  not  prevent  him  from  claiming  the  de- 
duction when  notified  to  show  cause  why  he 
should  not  be  compelled  to  pay  taxes  upon 
the  credits  for  those  years  as  delinquent 
property.  Florer  v.  Sheridan,  137  Ind.  28, 
36  N.  E'.  365,  23:  278 

414.  The  deduction  of  debts  from  credits 
to  be  taxed  is  not  an  exemption  within  the 
meaning  of  constitutional  and  statutory 
provisions  as  to  exemptions  from  taxation. 

Id. 
Franchise. 
For  Editorial  Notes,  see  infra,  VI.  §  12. 

415.  The  value  of  a  franchise  for  the  pur- 
pose of  taxation  is  the  benefit  derived  from 
its  possession.  Com.  v.  Henderson  Bridge 
Co.  99  Kv.  623,  31  S.  W.  486,  29:  73 
[Aff'd  in'  166  U.  S.  150,  41  L.  ed.  953,  17 
Sup.  Ct.  Rep.  5.32.] 

416.  The  valuation  by  the  state  board 
of  the  franchises  of  a  street  railway  com- 
pany, is  conclusive  as  to  its  value  for  city 
assessment.  South  Covington  &  C.  Street 
R.  Co.  v.  Bellevue,  105  Ky.  283,  49  S.  W. 
23.  57 :  50 

417.  Tlie  value  of  the  shares  of  corporate 
stock   mav  be  taken   into   consideration   in 
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assessing  the  corporate  franchises  for  taxa- 
tion. Bank  of  California  v.  San  Francisco, 
142  Gal.   276,  75  Pac.  832,  64:  918 

418.  The  amount  paid  by  a  corporation  to 
a  nfiunicipality  as  compensation  for  the 
use  of  its  franchise  privileges  in  such  munic- 
ipality should  not  be  considered  in  deter- 
mining the  value  of  its  capital,  including 
franchises,  for  purposes  of  taxation.  State 
Board  of  Equalization  v.  People  ex  rel. 
Goggin,  191.  111.  528,  61  N.  E.  SSS),  58:  513 
National  bank  shares. 

For  Editorial  Notes,  see  infra,  VI.  §  11. 

419.  In  taxing  the  shares  of  a  national 
bank  the  value  of  real  estate  situated 
without  the  state  cannot  be  deducted,  under 
Utah  Const,  art.  13,  §  2,  providing  that  all 
property  within  the  state,  ^  not  exempt, 
shall  be  taxed  in  proportion  ^o  its  value, 
but  that  the  stocks  of  any  corporation  shall 
not  be  taxed  when  the  property  represented 
by  them  is  taxed,  and  Utah  Rev.  Stat.  1898, 
§  2509,  providing  for  the  deduction,  from 
the  value  of  the  shares  in  banking  institu- 
tions, of  the  value  of  the  real  estate  repre- 
sented thereby  whicii  has  been  taxed.  Com- 
mercial Nat.  Bank  v.  Chambers,  21  Utah, 
324,  61   Pac.  560,  56:  346 

Capital  stock. 

Equal   Privileges   as   to,   see   Constitutional 

Law,   378. 
For  Editorial  Notes,  see  infra,  VI.  §  11. 

420.  Assessors  have  no  discretion  to  take 
the  value  of  the  shares  of  stock  of  a  corpo- 
ration as  that  of  its  capital  stock,  where 
they  know  the  value  of  the  latter.  Peo- 
ple ex  rel.  Union  Trust  Co.  v.  Coleman, 
126  N.  Y.  433,  27  N.  E.  818,  12:762 

421.  The  "capital  stock"  of  a  corporation, 
within  the  meaning  of  Ky.  Stat.  §  4079, 
from  which  the  value  of  its  tangible  prop- 
erty is  to  be  deducted  in  order  to  find  the 
value  of  its  corporate  franchise,  for  the 
purpose  of  taxation,  means  the  entire  prop- 
erty, real  and  personal,  tangible  and  in- 
tangible, including  assets  and  franchise. 
Uom.  V.  Henderson  Bridge  Co.  99  Ky.  623, 
31    S.  W.   486,  29:  73 

[AlT'd  in  166  U.  S.  150,  41  L.  ed.  953,  17 
Sup.  Ct.  Rep.  532.] 

422.  The  market  value  of  the  capital 
stock  and  the  fair  cash  value  of  the  bond- 
ed indebtedness  may  be  added,  and  the 
value  of  the  tangible  property  deducted 
from  the  amount,  for  the  purpose  of  ascer- 
taining the  value  of  the  capital  and  fran- 
chises of  a  corporation  for  purposes  of  tax- 
ation. State  Board  of  Equalization  v.  Peo- 
ple ex  rel.  Goggin,  191  111.  528,  61  N.  E.  339, 

58:  513 
Telegraph  lines. 

423.  The  fact  that  the  portions  of  a  tele- 
graph line  outside  the  state  are  of  propor- 
tionally greater  value  that  portions  within 
the  state  does  not  prevent  applying  the 
mileage  basis  of  valuation  under  the  act 
of  1893,  after  deducting  the  value  of  prop- 
erty subject  to  local  taxation,  since  al- 
lowance for  any  such  variance  of  value  may 
be  made,  and  the  cardinal  rule  of  the  stat- 
ute is  to  assess  only  what  property  is  with- 


in the  state,  and  that  at  its  true  cash  value. 
Western  U.  Tel  eg.  Co.  v.  Taggart,  141  Ind. 
281,   40  N.   E.   1051,  60:  671 

424.  In  assessing  that  part  of  a  tele- 
graph "line"  in  any  town,  for  taxes,  under 
N.  Y.  Laws  1886,  chap.  659,  providing  for 
its  assessment  in  the  same  manner  as  lands 
of  residents,  its  value  as  part  of  a  telegraph 
line  in  operation  is  not  to  be  considered, — 
especially  since  a  tax  on  the  business  and 
franchises  of  the  company  is  provided  for  by 
another  statute;  but  the  property  actually 
in  the  town — such  as  the  wires,  poles,  and 
interest  and  easement  in  the  land  occupied 
— is  to  be  assessed  at  its  full  value.  Peo- 
ple ex  rel.  Western  U.  Teleg.  Co.  v.  Dolan, 
126  N.  Y.  166,  27  N.  E.  209,  12:  251 

425.  A  state  tax  on  that  portion  of  the 
property  of  an  interstate  telegraph  com- 
pany, which  is  within  the  state  may  law- 
fully be  made  by  considering  the  value  of 
the  whole  line  as  a  unit,  and  assessing  the 
tax  on  a  mileage  basis  after  deducting  the 
value  of  property  subject  to  local  taxation, 
such  as  real  estate,  structures,  machinery, 
and  appliances.  Western  U.  Teleg.  Co.  v. 
Taggart,    141     Ind.     281,    40    N.     E.     1051, 

60:  671 

426.  The  fact  that  the  valuation  of  the 
property  of  an  interstate  telegraph  com- 
l)any  is  made  upon  its  capital  stock  is  not 
objectionable,  where  the  tax  is  in  effect 
levied  only  upon  the  actual  value  of  the 
property  of  the  company  within  the  state. 

Id. 
Railroads. 
Review  of  Decision  as  to,  see  Appeal  and 

Error,  731. 
Due  Process  as  to,  see  Constitutional  Law, 

660-602. 
See  also  supra,  401,  402. 

427.  The  costs  of  the  construction  of  a 
railroad  and  the  equipment  thereof,  tln^ 
market  value  of  its  stocks  and  bonds,  and 
its  gross  and  not  earnings,  with  all  other 
matters  appertaining  thereto  that  will  as- 
sist in  arriving  at  a  true  cash  value  of 
the  property,  are  proper  for  consideration 
in  determining  the  value  of  the  railroad 
property  for  taxation.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  V.  Backus,  133  Ind.  513,  33 
N.  E.  421,  18:  729 

428.  The  earning  capacity  of  a  railroad 
is  the  main  consideration,  though  perhaps 
not  the  only  one,  in  determining  the  taxable 
value  of  a  railroad  whicii  could  be  replaced 
for  much  less  than  its  original  cost,  where 
the  law  requires  its  assessment  like  other 
property  at  its  cash  value,  defined  as  the 
amount  at  which  it  would  be  appraised  in 
pavment  of  a  just  debt  from  a  solvent  debt- 
or.' State  v.  Virginia  &  T.  R.  Co,  23  Nev. 
283,  46  Pac,  723,  35 :  759 

429.  Prospective  improvements  to  affect 
the  value  of  a  railroad  for  tajcation  must  be 
more  than  a  possibility,  and  must  Ix;  so 
near  and  so  certain  that  a  business  man 
purchasing  the  road  would  take  them  into 
consideration.  Id. 

430.  The  cost  of  replacing  a  wornout 
wooden  bridge  on  a  railroad  with  another 
of  the  same  kind  is  properly  charged  to  ex- 
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pense  account  in  determining  the  income 
of  a  railroad  as  an  element  of  a  tax  assess- 
ment; and  if  a  steel  bridge  is  made  in- 
stead, only  the  difference  between  the  cost 
of  the  two  should  be  charged  to  construc- 
tion account.  Id. 

431.  The  costs  of  reproduction  is  the 
proper  basis  for  local  taxation  of  a  railroad 
under  a  system  by  which  the  franchise 
and  personal  property  are  assessable  at  the 
principal  office  of  the  corporation,  so  that 
the  real  estate  alone  is  subject  to  assess- 
ment by  the  local  authorities.  People  ex 
rel.  Delaware,  L.  &  W.  R.  Co.  v.  Clapp,  152 
N.  Y.  490,  46  N.  E.  842,  39:  237 
Express   companies. 

432.  The  assessment  of  the  property  with- 
in the  state  of  an  express  company  at  its 
true  value,  although  this  is  more  than  the 
value  of  its  tangible  property  in  the  state 
and  is  in  part  due  to  the  fact  that  such 
property  is  a  portion  of  a  large  "profit- 
producing  plant"  extending  into  other 
states,  is  not  unconstitutional.  Wells  F.  & 
Co.'s  Exp.  V.  Crawford  County,  63  Ark.  576, 
40  S.  W.  710,  37:  371 

433.  The  value  of  the  property  within  the 
state  of  an  express  company  doing  business 
in  several  states  is  not  to  be  fixed  arbitrar- 
ily under  Ark.  Acts  1893,  p.  232,  §§  1,  2, 
pt  the  proportion  of  the  capital  stock  which 
the  number  of  miles  of  line  of  railway  em- 
ployed in  the  state  bears  to  the  total  num- 
ber of  miles  of  railway  employed,  except 
when  there  is  no  evidence  to  show  that 
the  true  value  of  the  property  in  the  state 
lb  otherwise;  but  such  evidence  may  be 
offered  by  the  company  and  must  be  re- 
ceived and  considered  by  the  board  for  the 
purpose  of  determining  the  true  value  of 
the  property  within  the  state.  Id. 

434.  A  statute  arbitrarily  compelling  the 
board  of  railroad  commissioners  to  assess 
the  property  of  an  interstate  expess  com- 
pany by  taking  the  same  proportion  of  the 
value  of  its  total  capital  stock  as  the  rail- 
road mileage  over  which  it  does  business  in 
the  state  bears  to  the  total  miles  of  rail- 
road over  which  it  carries  on  its  business 
would  be  beyond  the  power  of  the  legisla- 
ture where  part  of  its  business  outside  the 
state  is  carried  on  over  waterways,  and  not 
over  railroads,  as  it  would  in  effect  tax  the 
company  for  property  not  situated  in  the 
state.  Id. 

435.  Valuing  the  property  of  an  inter- 
state express  company  as  a  unit  profit- 
producing  plant  for  the  purpose  of  determin- 
ing the  taxable  value  of  that  portion  of  the 
property  which  is  within  a  state  does  not 
amoimt  to  a  taxation  of  property  outside 
the  state.  Sandford  v.  Poe,  16  'C.  C.  A. 
■x^^.  ST  [■,  s.  \i.i..  37S.  m  Fed.  546.  60:  641 
Capital    employed    within    the   state. 

436.  Bonds  of  a  foreign  corporation  issued 
to  a  domestic  corporation  in  payment  for 
patent  rights  granted  by  the  latter  are 
subject  t-^  taxaiioii  as  capital  employed 
within  the  state,  if  held  at  its  office  in  the 
state.  People  ex  rel.  Edison  Electric  Light 
Co.  v.  Campbell,  138  N.  Y.  543,  34  N.  E. 
■.U(>,  20:  453 


437.  Patent  rights  still  owned  by  a  cor- 
poration which  had  originally  no  other  cap- 
ital stock  except  such  rights,  but  which  has 
granted  a  portion  thereof  to  other  corpora- 
tions, are,  for  the  purpose  of  taxation,  em- 
ployed within  the  state  in  which  the  corpo- 
ration has  its  home  office  and  conducts  its 
business.  Id. 

438.  So  much  of  the  capital  of  a  corpora- 
tion is  "employed  within  the  state"  for 
the  purpose  of  taxation,  as  consists  of 
stock  in  other  domestic  corporations  to 
which  it  has  granted  the  right  to  use  pat- 
ents which  constituted  the  entire  original 
capital  of  the  former  corporation.  Id. 

439.  The  "capital  stock"  of  a  corporation 
liable  to  taxation  under  N.  Y.  Laws  1857, 
chap.  456,  §  3,  is  the  actual  capital  owned 
by  the  corporation,  and  not  the  shares  of 
stock.  People  ex  rel.  Union  Trust  Co.  v. 
Coleman,    126    N.    Y.    433,    27    N.    E.    818, 

12:  762 

440.  Stock  in  companies  organized  outside 
the  state,  taken  in  consideration  of  a  grant 
of  the  right  to  use  patents  which  consti- 
tute the  original  capital  of  a  domestic  cor- 
poration, is  not  "employed  within  the  state" 
so  as  to  be  taxable  under  N.  Y.  Laws  1880, 
chap.  542.  People  ex  rel.  Edison  Electric 
Light  Co.  V.  Campbell,  138  N.  Y.  543,  34  N. 
E.  370,  20:453 

441.  The  sum  invested  in  the  st&te,  on 
which  a  foreign  corporation  can  be  taxed 
under  N.  Y.  Laws  1855,  chap.  37,  when  it 
has  purchased  property  in  the  state  and 
paid  for  it  only  in  part,  is  the  sum  paid, 
and  cannot  include  tne  indebtedness  for  the 
unpaid  part  of  the  purchase  money.  People 
ex  rel.  Hecker-Jones-Jewell  Mill  Co.  v. 
Barker,  147  N.  Y.  31,  41  >*.  E.  435,    29:  393 

442.  The  value  of  stock  of  another  cor- 
poration purchased  by  a  corporation  against 
which  a  franchise  tax  is  to  be  enforced 
and  paid  for  with  its  bonds,  to  secure  which 
the  stock  is  deposited  with  a  trustee,  is  to 
be  regarded  as  part  of  the  capital  employed 
within  the  state,  where  the  identity  of  the 
former  corporation  is  preserved,  although 
the  stock  was  purchased  for  the  purpose 
of  securing  the  assets  and  privileges  of  the 
other  corporation.  People  ex  rel.  Commer- 
cial Cable  Co.  v.  Morgan,  178  N.  Y.  433,  70 
N.  E.  967,  67:  960 

443.  Government  bonds  and  those  of  other 
corporations  held  by  a  corporation  whose 
capital  stock  is  subject  to  a  franchise  tax 
cannot  be  presumed  to  have  been  purchased 
with  surplus  so  as  to  bring  them  within 
the  rule  withdrawing  them  from  considera- 
tion in  ascertaining  the  capital  employed 
within  the  state,  if  so  purchased,  against 
the  fincnng  of  the  comptroller  that  they 
were  piucliased  with  capital  as  distin- 
guished from  surplus.  Id. 

444.  The  amount  of  capital  employed  by 
a  corporation,  and  not  its  share  stock,  is 
to  be  considered  under  a  statute  imposing 
a  franchise  tax  upon  corporations,  to  be 
computed  upon  the  basis  of  th.e  amoimt  of 
capital    stock    employed    within    the    state. 

Id. 
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C.  Review;     Correction;    Equalization;    Ap- 
peal. 

Review  by  Certiorari,  see  Certiorari,  15-18. 
Due  Process  as  to,  see  Constitutional  Law, 

6(51,  885,  886. 
As    Interference     with    Vested   Rights,   see 

Constitutional  Law,  140. 
Power  of  Courts  to  Give  Relief,  see  Courts, 

152. 
Burden  of  Showing  Illegality;  see  Evidence, 

215. 
Injunction  against  Enforcement  of  Tax,  see 

Injunction,  I.  k. 
Relief    against    Assessment    for   Local    Im- 

proven>ent,    see    Public    Improvements, 

150-157. 
For  Editorial  Notes,  see  infra,  VI.  §§  13,  24. 

445.  The  courts  will  not  revise  the  hon- 
est judgment  of  the  officials  to  whom  is 
committed  the  assessment  for  taxation  of 
the  franchises  of  a  corporation  in  fixing  the 
taxable  value  of  such  franchises.  Bank  of 
California  v.  San  Francisco,  142  Cal.  276, 
75  Pac.  832,  64:  918 

446.  Assessments  by  a  state  board  of 
equalization  may  be  disregarded,  and  the 
board  coerced  to  assess  the  property, 
when  it  is  apparent  that  every  well-known 
rule  for  the  valuation  of  the  property  has 
been  violated,  and  the  board  has  refused  to 
consider  properly  prepared  statements  of 
values,  and  other  information  submitted  to 
it,  and  has  arbitrarily  fixed  the  assessment 
at  a  grossly  inadequate  sum,  under  rules 
passed  for  the  occasion.  State  Board  of 
Equalization  v.  People  ex  rel.  Goggin,  191 
111.  528,  61  N.  E.  339,  58:  513 

447.  The  question  whether  or  not  persons 
or  property  are  assessable  under  the  stat- 
utes of  a  state  is  jurisdictional,  and  is  al- 
ways open  to  investigation  when  the  au- 
thority to  make  an  assessment  is  assailed. 
McLean  v.  Jephson,  123  N.  Y.  142,  25  N.  E. 
409,  9:493 

448.  Assessors  cannot  acquire  jurisdiction 
to  make  assessments  by  determining  that 
they  have  it;  their  authority  to  act  must 
always  depend  upon  the  existence  of  the 
jurisdictional  facts  described  in  the  statute 
by  which  their  authority  is  conferred;  and 
if  they  act  without  jurisdiction,  their  as- 
sessment is  void  and  open  to  attack  in  any 
proceeding  taken  to  enforce  payment  of  it. 

Id. 

449.  A  nonresident  coming  into  a  state 
for  business  purposes,  and  having  no  prop- 
erty in  the  locality  where  he  stops,  and  no 
just  reason  to  suppose  that  he  will  be  taxed 
there,  is  under  no  obligation  to  examine  the 
assessment  list  of  that  locality,  and  can- 
not be  held  liable  for  an  erroneous  assess- 
ment if  he  neglects  to  examine  the  roll  and 
obtain  a  correction  of  the  error  therein.    Id. 

450.  An  assessment  on  the  property  of  an 
insurance  company,  which  is  attacked  by 
certiorari  on  the  groimd  that  the  net  sur- 
plus of  the  company  is  assessed  unlawfully 
because  it  is  less  than  10  per  cent  of  the 
capital,  cannot  be  sustained  by  the  com- 
missioners  of   taxes   bv   showing   that   the 


net  surplus  as  fixed  by  them  is  too  small, 
and  that  unearned  premiums  deducted 
therefrom  by  them  should  not  have  been 
deducted.  Having  made  the  deduction 
they  are  bound  by  it,  and  the  regularity  of 
the  assessment  must  be  determined  on  the 
basis  of  the  valuation  which  they  fixed, 
and  which  they  cannot,  at  that  stage,  either 
increase  or  diminish.  People  ex  rel.  Com. 
Ins.  Co.  V.  Coleman,  112  N.  Y.  565,  20  N.  E. 
389,  2:772 

451.  A  domestic  corporation  may  be  "pre- 
vented by  absence  or  illness"  from  making 
complaint  of  a  tax  or  assessment,  under  N. 
Y.  consolidation  act  1882,  chap.  410,  §  822, 
when  all  its  officers  and  agents  who  have 
charge  of  the  matter  are  prevented  by  ab- 
sence or  illness  from  making  the  complaint. 
People  ex  rel.  New  York  Hotel  &  R.  Co.  v. 
Barker,  140  N.  Y.  437,  35  N.  E.  657,    23:  785 

452.  Hearing  and  opportunity  for  review 
of  an  assessment  for  a  tax  on  sheep  under 
Wyo.  act  1895  is  not  denied,  since  a  provi- 
sion therefor  under  Wyo.  Rev.  Stat.  §  3846, 
is  applicable  in  such  cases.  Kelley  v. 
Rhodes,  7  Wyo.  237,  51  Pac.  593,       39:  594 

453.  Mere  error  in  the  finding  of  a  board 
as  to  the  amount  of  an  'assessment  is  not 
ground  for  interference  by  the  courts,  in 
the  absence  of  fraud  or  an  intentional 
wrong  or  error  in  the  method  of  assess- 
ment. Wells.  F.  &  Co.'s  Exp.  v.  Crawford 
County,  63  Ark.  576,  40  S.  W.  710,      37:  371 

454.  An  assessment  of  property  for  tax- 
ation may  be  impeached  where  it  has  been 
fraudulently  made  at  too  low  a  rate.  State 
Board  of  Equalization  v.  People  ex  rel.  Gog- 
gin, 191  HI.  528,  61  N.  E.  339,  58:  513 

455.  An  assessor's  report  that  lumber  as- 
sessed is  manufacturer's  stock  cannot  be 
ignored  and  the  property  regarded  by  the 
board  of  review  as  merchandise,  in  the  ab- 
sence of  any  evidence  to  contradict  the  re- 
port. State  ex  rel  Davis  &  S.  Lumber  Co. 
V.  Pors,  107  Wis.  420,  83  N.  W.  706, 

51:917 

456.  The  bona  fide  determination  by  the 
state  board  of  tax  commissioners  that 
shares  of  stock  in  a  news -gathering  agency 
have  a  value  for  purposes  of  taxation  is 
binding  on  the  courts.  Hart  v.  Smith,  159 
Ind.  182,  64  N.  E.  661,  58:  949 

457.  The  assessment  by  the  state  board 
of  tax  commissioners  of  property  not  sub- 
ject to  taxation  under  the  laws  of  the  state 
is  subject  to  collateral  attack  in  the  courts. 

Id. 

458.  If  a  state  board  of  tax  commission- 
ers adds  to  an  assessment  an  amount  repre- 
senting in  part  property  not  subject  to 
taxation,  with  no  means  of  determining 
what  that  part  is,  the  whole  audition  will 
be  set  aside.  Id. 

459.  A  statutory  provision  for  a  writ  of 
review  when  an  inferior  tribunal,  board,  or 
officer  exercising  judicial  functions  is  act- 
ing illegally,  or  to  correct  an  erroneous  or 
void  proceeding,  is  available  for  the  correc- 
tion of  the  acts  of  a  county  assessor  where 
there  is  no  other  method  of  reviewing  such 
acts.  Nathan  v.  Spokane  County,  35  Wash. 
26,  76  Pac.  521,  65:  336 
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Correction. 

Equal  Protection  as  to,  see  Constitutional 
Law,  435. 

Power  of  Court  to  Compel,  see  Courts,  196. 

Evidence  as  to  Nontaxability  of  Item,  see 
Evidence,  2186. 

Conclusiveness  of  Decision  for  Cancelation 
of  Tax,  see  Judgment,  294. 

Of  Local  Improvement  Assessment,  see  Pub- 
lic Improvements,  153. 

460.  The  Indiana  state  board  of  tax  com- 
missioners for  the  assessment  of  railroad 
property  has  the  same  power  in  relation  to 
the  property  and  assessment  over  which  it 
has  jurisdiction  that  is  possessed  by  county 
"boards  as  to  hearing  grievances  and  making 
corrections.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.   Backus,   133   Ind.   513,   33   N.    E.   421, 

18:  729 

461.  A  statute  authorizing  assessments  of 
property  omitted  from  the  assessment  made 
i>y  the  regular  assessor,  or  an  additional 
assessment,  where  the  first  one  has  been 
made  ujion  an  inadequate  valuation,  is  not 
unconstitutional.  South  Nashville  Street 
R.  Co.  V.  Morrow,  87  Tenn.  406,  US.  W. 
348,  »  2:853 

462.  A  statute  givintr  a  state  officer  un- 
limited power  and  discretion  to  fix  the 
Aaluation  of  property  which  he  thinks  has 
been  assessed  for  too  little,  without  any  op- 
portunity to  the  taxpayer  to  be  heard  ex- 
cept in  defense  of  a  suit  to  collect  the  taxes, 
is  in  violation  of  a  state  Constitution 
which  provides  that  property  shall  be  as- 
sessed under  general  laws,  by  uniform  rules, 
according  to  its  true  value,  and  which  also 
provides  for  assessors  as  county  officers. 
Adams  v.  'Bonella,  70  Miss.  701,  14  So.  17, 

22:  346 

463.  The  county  auditor  is  empowered, 
under  Ohio  Rev.  Stat.  §  1038,  to  correct  an 
■error  in  the  amount  of  taxes  for  a  year  as- 
sessed against  an  unincorporated  bank  upon 
a  current  duplicate  furnished  the  bank  by 
the  auditor,  so  far  as  such  error  resulted 
from  an  erroneous  deduction  from  the  aver- 
age amount  of  cash  and  cash  items  in  pos- 
session, shown  by  the  bank's  return  of  its 
taxable  property  to  the  auditor,  where  the 
return  on  its  face  contains  all  the  facts 
uecessarv  to  make  the  correction.  Fayette 
Countv  V.  People's  &  D.  Bank,  47  Oh.io  St. 
503.  25  X.  E.  697,  10:  196 

464.  Failure  to  enter  opposite  the  name 
of  a  personal-tax  delinquent  the  cause  of 
failure  to  collect  the  same,  and  make  oath 
as  to  the  truth  of  such  cause  and  that  the 
taxes  remain  unpaid,  as  required  by  111.  Rev. 
Stat.  1891,  chap.  120,  §  170,  may  be  cor- 
rected by  amendment  of  the  record  at  the 
hearing  of  a  proceeding  to  collect  the  taxes 
out  of  real  estate,  under  §  191  of  that  act, 
which  provides  for  supplying  omissions  of 
tax  officers.  Shelbvville  Water  Co.  v.  Peo- 
ple ex  rel.  Craddick.  140  111.  545,  30  N.  E. 
67S.  16:  505 

405.  A  mortgagor's  right  to  ask  for  the 
correction  of  the  assessment  of  his  interest, 
under  a  statute  providing  for  the  separate 
assess;nent    of    the    different    interests    in 


mortgaged  real  estate,  is  sufficiently  pre- 
.served  by  a  clause  providing  for  a  correc- 
tion of  the  assessment  on  sufficient  cause 
shown  by  any  person  whose  property  is 
assessed.  Detroit  Common  Council  v.  Rentz, 
91  Mich.  78,  51  N.  W.  787,  16:  59 

Board  of  review  or  equalization. 
Review  of  Decison  of,  see  Certiorari,  16. 
Mandamus   to,   see   Mandamus,   40-42,   216. 
See  also  supra,  389,  446. 
For  Editorial  Notes,  see  infra,  VI.  §  24. 

466.  An  arbitrary  increase,  by  the  board 
of  equalization,  of  the  value  of  certain 
items  of  personal  property  of  a  corporation, 
in  a  lump  sum,  without  any  evidence  upon 
which  to  act  and  without  seeing  the  prop- 
erty, and  the  apportionment  of  the  amount 
between  the  various  items  by  the  county 
auditor,  cannot  be  objected  to  by  the  cor- 
poration, where  it  is  neither  alleged  nor 
shown  that  it  is  at  all  prejudiced  thereby, 
and  there  is  no  claim  that  there  was  any 
overvaluation.  State  v.  Duluth  Gas  & 
W.  Co.  76  Minn.  96,  78  N.  W.  1032,      57:  63 

467.  The  court  may  lay  down  the  rules 
of  law  which  should  govern,  and  the  meth- 
ods which  should  be  pursued  by,  the  state 
board  of  equalization  in  making  an  assess- 
ment of  property,  although  it  has  not  power 
to  control  the  4iscretion  or  judgment  of 
the  board.  State  Board  of  Equalization  v. 
People  ex  reL  Goggin,  191  111.  528,  61  N.  E. 
339,  58:  513 

468.  A  reply  is  not  necesssary  to  an 
answer  filed  by  a  taxpayer  on  appearance 
before  the  board  of  equalization,  to  show 
cause  why  correction  should  not  be  made 
in  his  assessment.  Poppleton  v.  Yamhill 
County,  18  Or.  377,  23  Pac.  253,  7:  449 

469.  "The  right  to  summon  before  them 
witnesses,"  given  to  the  board  of  equaliza- 
tion by  the  Tennessee  assessment  act  of 
March  25,  1887,  §  42,  does  not  give  to  a  com- 
plaining taxpayer  any  right  to  introduce 
evidence,  or  make  it  the  duty  of  the  board 
to  summon  witnesses  of  their  owa  selec- 
tion, unless  it  deems  that  justice  demands 
evidence  from  witnesses.  Tomlinson  v. 
Equalization  Bd.  88  Tenn.  1,  12  S.  W.  414, 
417,  6:  207 

470.  The  board  of  review  cannot  obviate 
a  defect  in  the  assessment  of  property  so 
as  to  sustain  an  unjust  and  excessive  valua- 
tion of  it  as  described,  by  receiving  proof 
of  the  value  of  property  subject  to  taxation 
and  alleged  to  have  been  intended  by  such 
description.  Fond  du  Lac  Water  Co.  v. 
Fond  du  Lac,  82  Wis.  322,  52  N.  W.  439. 

16:  581 

471.  The  board  of  review  has  no  author- 
ity to  increase  the  assessment  of  property 
described  upon  the  roll  as  certain  lots  in 
a  certain  block,  so  as  to  include  the  water 
mains,  rights,  and  franchises  of  the  water 
company  which  owns  the  lots  and  has 
located  its  punijiing  station  upon  them.    Id. 

472.  The  board  of  review  cannot  arbitra- 
rily raise  the  valuation  of  property  as  fixed 
by  the  tax  assessor,  without  evidence  or 
against  the  evidence,  under  a  statute  re- 
quiring it  to  hear  and  examine  any  person 
who  shall  appear  before  it  in  reference  to 
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any  assessment,  and,  when  satisfied  from 
the  evidence  that  the  assessment  is  wrong, 
to  change  it.  Id. 

47.3.  A  taxpayer  who  appears  before  a 
board  of  equalization  and  is  heard  upon 
the  valuation  of  his  property  as  fixed  by 
the  assessor  without  objecting  to  the  man- 
ner in  which  the  board  is  constituted  can- 
not recover  back  the  amount  paid  under  the 
assessment  as  raised  by  the  board,  upon 
the  ground  that  the  board  was  illegally  con- 
stituted. Commercial  Electric  Light  &  P. 
Co.  v.  Judson,  21  Wash.  49,  5G  Pac.  829, 

57:78 
Appeal. 
Equal  Protection   as   to,  see  Constitutional 

Law,  600. 
Due  Process  as  to,  see  Constitutional  Law, 

887.  " 

From   Local   Improvement   Assessment,    see 

Public  Improvements,  158. 
See  also  Appeal  and  Error,  731. 

474.  A  corporation  has  a  legal  standing 
in  court  to  contest  the  constitutionality  of 
a  law  requiring  it  to  deduct  from  the  in- 
terest due  on  its  obligations  the  amount  of 
the  tax  on  them,  and  pay  it  into  the  state 
treasurj',  instead  of  to  the  holders  of  the 
securities.  Com.  v.  Delaware  Division  Canal 
Co.  123  Pa.  594,  16  Atl.  584,  2:798 

475.  No  appeal  lies  from  the  action  of  the 
board  of  equalization  of  taxes  where  it 
is  not  provided  for  bv  statute.  Tomlinson 
v.  Equalization  Bd.  88  Tenn.  1,  12  S.  W. 
414,  417,  6:  207 

476.  The  provision  for  an  appeal  from 
the  comptroller  to  a  board  composed  of  tlie 
secretary  of  state,  attorney  general,  and 
state  treasurer,  in  the  matter  of  a  corpora- 
tion tax  imder  the  last  clauses  of  §  1  of 
N.  Y.  act  1881,  does  not  apply  where  a  cor- 
poration has  neglected  or  refused  to  make 
any  report,  but  only  to  cases  where  the 
comptroller,  not  being  satisfied  with  the  re- 
port, may  proceed  to  make  a  valuation  of 
his  own  and  settle  an  account  against  the 
company  upon  the  basis  of  it.  People  ex 
rel.  Brush  Electric  Ilium.  Co.  v.  Wemple, 
129  N.  Y.  543,  29  N.  E.  808,  14:  708 

477.  The  power  to  hear  appeals,  make  de- 
ductions or  exceptions  from  and  additions  to 
assessments,  and  to  correct  errors,  which  is 
given  to  the  Hyattsville  tax  commissioners 
by  Md.  act  1892,  chap.  285,  does  not  in- 
clude the  power  to  strike  out  all  assess- 
ments on  buildings  or  other  improvements 
on  real  estate,  leaving  only  the  land  thus 
assessed.  Wells  v.  Hyattsville,  77  Md.  125, 
26  An.  357,  20:  89 

478.  The  question  of  disproportionate  tax- 
ation is  open  upon  appeal  from  assessors 
to  county  commissioners  for  an  abatement 
of  taxes  on  the  ground  of  overvaluation  of 
property,  but  it  is  limited  to  whether  or 
not  more  than  a  fair  cash  value  has  been 
put  upon  the  property,  and  the  inquiry  can- 
not be  extended  to  whether  or  not  the 
property  has  been  valued  relatively  more 
or  less  than  similar  property  of  other  per- 
sons, since  the  statute  requires  a  fair  cash 
valuation     of     all     property     for   taxation. 


Lowell  V.  Middlesex  County,  152  Mass.  372, 
25  N.  E.  469,  9:  3.56 

479.  Evidence  as  to  the  valuation  by  as- 
sessors of  other  similar  property  cannot  be 
considered  by  the  county  commissioners, 
upon  an  appeal  to  obtain  an  abatement  for 
overvaluation  of  certain  property,  for  the 
purpose  of  determining  the  proportion- 
ate, as  distinguished  fi'om  the  actual,  cash 
value  of  the  property,  where  the  statute 
requires  a  fair  cash  valuation  of  all  prop- 
erty for  taxation;  but  the  admission  of  such 
evidence  for  the  purpose  of  determining 
actual  cash  value  will  not  cause  a  quash- 
ing of  the  proceedings.  Id. 

480.  The  admission  in  evidence  by  the 
county  commissioners  sitting  as  a  board  of 
appeal  to  review  a  decision  of  assessors 
valuing  property  for  taxation,  of  their  own 
valuation  of  the  same  property  upon  a  simi- 
lar appeal  in  the  preceding  year,  will  not 
cause  a  quashing  of  the  proceeding,  imless 
it  appears  that  injustice  has  thereby  been 
done,  although  such  former  valuation  could 
not  be  taken  by  the  board  as  conclusive 
of  the  present  value,  and  therefore  did  not 
constitute  such  evidence  as  they  were  com- 
pelled to  receive.  Id. 

481.  County  commissioners  have  no  power 
upon  appeal  to  them  from  a  decision  of  as- 
sessors placing  a  valuation  on  property  for 
the  purpose  of  taxation  to  interfere  with 
the  assessment  on  the  ground  that  the  as- 
sessors neglected  to  comply  with  the  statu- 
tory provisions  as  to  separate  description 
and  valuation  of  certain  kinds  of  propertv. 

Id. 

d.   Personal   Obligation;   Action  for  Collec- 
tion. 

Collection  of  Transfer  Tax,  see  infra,  V.  d. 

Effect  of  Action  on  Corporate  Existence,  see 
Corporations,    11. 

Equity  Jurisdiction,  see  Equity,  49. 

Limitation  of  Action  on  Judgment  for 
Taxes,  see  Limitation  of  Actions,  213. 

Effect  of  Laches  in  Prosecuting  Suit,  see 
Lis  Pendens,  5. 

Joinder  of  Suits  to  Enjoin  Collection,  see 
Parties,  124. 

Petition  to  Restrain  Collection,  see  Plead- 
ing, 449.  • 

Personal  Liability  for  Local  Improvement 
Assessment,  see  Public  Improvements, 
204-210. 

Enforcement  of  Local  Improvement  Assess- 
ment, see  Public  Improvements,  III.  f. 

For  Editorial  Notes,  see  infra,  VI.  §  27. 

482.  There  is  a  personal  obligation  im- 
posed on  a  taxpayer  to  pay  taxes,  inde- 
pendently of  the  value  of  the  property  as- 
sessed. Mercier's  Succession,  42  La.  Ann. 
1135.  8  So.  732,  11:  817 

483.  A  suit  cannot  be  maintained  for  the 
collection  of  taxes  in  the  absence  of  legis- 
lative authority,  especially  where  an  ex- 
press provision  is  made  authorizing  suit 
against  certain  corporations  among  which 
tiie  defendant  is  not  included.  Louisville 
Water  Co.  v.  Com.  89  Ky.  244,  12  S.  W. 
300,  6:  69 
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484.  Judicial  proceedings  may  be  had  in 
aid  of  tax  collections,  where  a  seizure  may 
not  prove  an  adequate  or  efficient  mode  of 
realizing  revenue.  Mercier's  Succession,  42 
La.  Ann.  1135,  8  So.  732,  11:817 

485.  The  right  of  tne  state  to  forfeit  the 
charter  of  a  corporation  for  failure  to  pay 
taxes,  being  one  which  the  state  can  waive, 
will  not  prevent  it  from  bringing  a  credit- 
ors' bill  to  collect  the  taxes.  State  v.  Geor- 
gia Co.  112  N.  C.  34,  17  S.  E.  10,  19:  485 

486.  A  specific  remedy  for  the  collection 
of  taxes,  provided  by  statute,  will  not  re- 
strict the  state  or  the  county,  which  pro  hac 
vice  stands  in  the  place  of  the  sovereign, 
from  bringing  a  creditors'  bill  to  collect 
taxes.  Id. 

487.  A  tax  levied  on  real  estate  for  gen- 
eral revenue  purposes,  or  by  way  of  special 
assessment  for  benefits  received  on  account 
of  local  improvements,  is  not  a  debt,  in  the 
ordinary  meaning  of  the  word,  against  the 
owner  of  the  property,  to  be  enforced  as  a 
personal  liability,  but  a  charge  upon  the 
real  estate  against  which  assessed,  to  be 
enforced  and  collected  by  a  sale  of  the  prop- 
erty liable  for  the  taxes  so  levied  and  as- 
sessed. Philadelphia  Mortg.  &  T.  Co.  v. 
Omaha,  63  Neb.  280,  88  N.  W.  523,     57:  150 

488.  A  tax  is  a  debt  for  which  a  creditors' 
bill  may  be  brought  in  a  proper  case.  State 
V.  Georgia  Co.  112  N.  C.  34,  17  S.  E.  10, 

19:  485 

489.  A  sheriff's  return  that  taxes  are  un- 
collectible is  sufficient  foundation  for  a 
creditors'  bill  to  collect  the  taxes,  under 
a  statute  which  gives  a  tax  list  the  force  of 
a  judgment  and  execution,  where  a  debtor 
has  removed  property  from  the  state  to 
evade  taxes.  Id. 

e.    Sale;    Deed;    Rights   of   Purchasers. 

Effect  of  Sale  on  Dower  Rights,  see  Dower, 
42,  43. 

Sale  of  Homestead  for,  see  Homestead,  39. 

Injunction  against  Sale,  see  Injunction,  359. 

Forfeiture  of  Life  Estate  by  Tax  iSale,  see 
Life  Tenants,  5. 

Laches  Preventing  Relief  against  Sale,  see 
Limitation  of  Actions,  31. 

City's  Liability  on  Invalid  Sale,  see  Mu- 
nicipal Corporations,  580.  581. 

Sale  for  Poll  Tax,  see  Poll  Tax,  4. 

Sale  of  Railroad  for  Street  Improvement 
Assessment,  see  Public  Improvements, 
115. 

See  also  infra,  541-543. 

For  Editorial  Notes,  see  infra,  VI.  §  29. 

490.  The  cnforcomont  of  a  tax  lien  can- 
not be  defeated  because  of  irregularities  in 
the  proceedings,  where  such  irregularities 
are  not  set  up  in  the  pleadings.  Union 
School  Dist.  V.  Bishop,  76  Conn.  695,  58  Atl. 
13.  60:  989 

491.  Payment  of  taxes  for  subsequent 
years  by  a  purchaser  at  an  invalid  tax  sale 
will  not  prevent  forfeiture  under  W.  Va. 
Const,  art.  13,  §  6,  for  failure  of  the  real 
owner  to  enter  the  lands  for  taxation.  State 
V.  Sponaugle,  45  W.  Va.  415,  32  S.  E.  2S3. 

43:  727 


492.  Taxes  imposed  as  a  deterrent  against, 
the  transaction  of  a  certain  business  need, 
not  be  collected  through  judicial  proceed- 
ings, but  may  be  enforced  by  distraint  or 
tax  sale.  Hodge  v.  Muscatine  County,  121 
Iowa,  482,  96  N.  W.  968,  67 :  624 

493.  The  announcement  by  the  collector 
at  a  tax  sale  that  he  hopes  no  person  will 
bid  more  than  the  amount  of  taxes,  interest, 
and  charges  on  a  piece  of  property,  will  not 
avoid  the  sale,  where  there  is  no  reason  tO' 
suppose  that  the  remark  was  intended  to, 
or  does  in  fact,  influence  the  bidding. 
Southworth  v.  Edmands,  152  Mass.  203,  25 
N.  E.  106,  9:  11& 

494.  The  collector  may  sell  the  whole  of 
a  tract  of  land  for  deliquent  taxes,  under 
Mass.  Gen.  Stat.  chap.  12,  although  a  part 
only  would  be  sufficient  to  satisfy  the  de- 
mand and  could  conveniently  be  sold  sepa- 
rately. Id. 

495.  A  sale  for  taxes  is  not  rendered  void 
by  the  fact  that  a  portion  of  the  assess- 
ment was  for  the  payment  of  interest  on  a 
debt  contracted  for  the  purchase  of  a  park, 
for  which  purpose  the  municipality  could 
not   lawfully   raise   money.  Id. 

496.  Where  the  only  evidence  accessible, 
as  to  the  manner  of  selling  for  delinquent 
taxes  certain  lots  which  should  have  been 
sold  separately,  consists  of  what  may  be 
gathered  from  the  collector's  notice  and 
deed,  and  the  notice  is  consistent  with  a 
sale  either  of  separate  parcels  or  of  the 
whole  tract  at  once,  if  the  deed  recites 
but  one  sum  received,  refers  to  the  sale  in 
the  singular  number,  treats  the  taxes  on 
the  several  lots  as  one  tax,  etc.,  it  will  be 
sufficient  to  show  that  the  land  was  sold  as 
one  tract,  notwithstanding  the  covenant  of 
the  collector  that  he  observed  the  directions 
of  the  law.  Barnes  v.  Boardman,  149  Mass. 
106,  21  N.  E.  308,  3:  785 

497.  Permitting  a  sale  of  the  fee  upon  a 
nonpayment  of  taxes  upon  a  mortgagee's 
interest  in  land,  without  any  provision  for 
distinguishing  the  assessment  under  which 
the  sale  is  made,  although  it  may  result  in 
loss  to  the  mortgagor  because  of  the  mort- 
gagee's default,  is  not  unlawful  where  the 
mortgagor  may  prevent  a  sale  by  paying  the 
tax,  and  the  sale  is  limited  to  a  parcel  suffi- 
cient to  pay  the  tax.  Detroit  Common 
Council  V.  Rentz,  91  Mich.  78,  51  N.  W.  787, 

16:  59 

498.  A  street  railroad  is  a  "railroad" 
within  the  meaning  of  Fla.  acts  1893,  chap. 
4115,  §§  48,  49,  providing  for  the  taxation 
of  railroad  property  and  the  sale  thereof 
as  an  entirety  for  delinquent  taxes  thereon. 
Bloxham  v.  Consumers'  E.  L.  &  Street  R. 
Co.  36  Fla.  519,  18  So.  444,  29:  507 

499.  A  sale  of  land  for  direct  taxes  is 
void,  although  no  tender  of  the  taxes  was 
made,  where  the  tax  commissioners  had  es- 
tablished a  uniform  rule  that  they  would 
receive  the  taxes  from  no  one  but  the  owner 
in  person,  although  he  was  at  the  time 
within  the  Confederate  lines.  Gould  v. 
Carr,  33  Fla.  523.  15  So.  259,  24:  130 

500.  A  delay  of  several  days  after  a  tax 
sale  before  payment  of  the  bid  and  execu- 
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tion  of  the  deed,  which  is  made  without  any 
agreement  or  understanding  for  credit  to 
the  purchaser  and  purely  for  the  convenience 
of  the  tax  collector  himself,  does  not  make 
the  sale  void,  although  no  resale  is  made, 
under  Miss.  Code  1880,  §  527,  providing 
that  "if  the  purchaser  shall  not  immediately 
pay  .  .  .  the  collector  shall  offer  the 
land  again."  Judah  v.  Brothers,  72  Miss. 
■616,  17  So.  752,  33:  481 

Deed. 
Tax  Deed  as  Cloud  on  Title,  see  Cloud  on 

Title,  10,  12. 
•Conditions     Imposed     on    Setting   Aside    as 

Cloud,  see  Cloud  on  Title.  24,  25. 
■Change  in  Statute  as  to  Conclusiveness  of, 
as  Impairing  Obligation,   see  Constitu- 
tional Law,  1202. 
Attacking   Deed    in    Ejectment'^  see    Eject- 
ment, 3. 
Estoppel   to   Question  Validity  of,  see   Es- 
toppel, 82. 
Presumption  as  to  Validity  of,  see  Evidence, 

666. 
Injunction   against  Making,  see  Injunction, 

364. 
Seal   of  County  on,  see  Seal,  5. 
See  also  supra,  500;  infra,  510,  519. 
For  Editorial  Notes,  see  infra,  VI.  §  31. 

501.  An  omission  to  state  the  estate  of 
the  owner,  in  a  list  of  sales  of  lands  for 
taxes,  will  not  make  the  tax  deed  void. 
State  V.  Sponaugle,  45  W.  Va.  415,  32  S.  E. 
283,  43:  727 

502.  A  landowner  who  offers  to  pay  all 
taxes  assessed  against  him,  and  is  informed 
by  the  oflicer  whose  duty  it  is  to  state  the 
amount  of  taxes,  if  any,  on  his  land,  that  no 
taxes  are  assessed  against  it,  is  in  the  same 
position  as  if  he  had  actually  paid  the 
money,  and  may  attack  a  deed  given  upon 
a  sale  for  taxes  which  were  actually  as- 
sessed against  the  land,  after  the  three 
years  limited  by  Wis.  Rev.  Stat.  §  1188,  for 
actions  to  recover  possession  of  land  sold 
for  taxes,  except  where  the  tax  has  been 
paid  before  sale,  although  his  offer  is  not 
kept  good  as  a' tender.  Gould  v.  Sullivan, 
«4  Wis.  659,  54  N.  W.  1013,  20:  487 

503.  A  tax  deed  issued  more  than  five 
years  after  the  expiration  of  the  time  to  re- 
Kleeni  from  the  tax  sale  is  invalid  and 
•creates  no  lien  upon  the  real  estate  therein 
described.  Alexander  v.  Wilcox,  30  Neb. 
793.  47  N.  W.  81,  9:  735 
"Rights  of  purchasers. 

Contribution  to  Cotenant  Purchasing  at,  see 
Cotenancy,  27. 

Right  of  Cotenant  Purchasing  at  Tax  Sale, 
see  Cotenancy,  36,  37. 

Right  to  Maintain  Ejectment,  see  Eject- 
ment, 29. 

Tenant  Purchasing  at  Sale,  see  Estoppel, 
284. 

As  against  Remaindermen,  see  Life  Tenants, 
7,  8,  24. 

nights  of  Mortgagee  Holding  Invalid  Cer- 
tificate of  Purchase,  see   Mortgage,  40. 

On  Sale  for  Local  Assessments,  see  Public 
Improvements,  212-214. 

See  also  supra.  491. 

For  Editorial  Notes,  see  infra,  VI.  §  29. 

504.  Actual   seizure  and   possession  upon 


distress  for  taxes  on  a  grain  elevator  are 
not  necessary  to  pass  a  good  title,  as 
against  the  owner,  upon  sale  thereof,  where 
notice  of  distress  is  given  and  the  prop- 
erty advertised  for  sale  as  required  by  law. 
St.  Anthony  &  D.  Elevator  Co.  v.  Soucie,  9 
N.  D.  346,  83  S.  W.  212,  50:  262 

505.  A  husband  cannot,  by  purchase  at  a 
tax  sale,  acquire  a  valid  title  to  the  inter- 
est of  the  cotenant  of  his  wife.  Robinson 
V.  Lewis,  68  Miss.  69,  8  So.  258,  10:  101 

500.  A  certificate  by  the  register  of  un- 
paid taxes,  that  he  finds  none  against  cer- 
tain land,  is  conclusive  in  favor  of  one  who 
purchases  it  in  reliance  upon  the  certificate. 
Philadelphia  v.  Baxter,  142  Pa.  357,  21  Atl. 
976,  12:  751 

507.  Where  a  county  treasurer  sells  land 
for  taxes  which  were  not  liable  to  taxation, 
and  upon  which  no  taxes  were  due,  the  tax 
purchaser  may  recover  from  the  county  the 
amount  paid  by  him,  with  interest  there- 
on. Wilson  V.  Butler  County,  26  Neb.  676. 
42  N.  W.  891,  4:  589 

508.  The  holder  of  a  tax  certificate,  who 
redeems  the  land  from  a  subsequent  tax 
sale  to  the  county,  which  is  void  because 
of  a  double  assessment,  all  taxes  due  having 
been  paid  by  the  landowner,  may  recover 
back,  the  money  paid  the  county  for  such 
redemption.  Clapp  v.  Pinegrove  Twp.  138 
Pa.  35,  20  Atl.  836,  12:  618 

509.  In  the  absence  of  an  express  statu- 
tory mandate,  a  city  of  the  metropolitan 
class  cannot  be  compelled,  either  at  law  or 
in  equity,  to  refund  money  received  by  it 
from  a  purchaser  ©f  real  estate  at  a  sale 
made  thereof  by  the  county  treasurer  for 
the  purpose  of  collecting  a  special  assess- 
ment levied  against  such  real  estate  by  said 
city,  and  for  which  special  assessment  said 
real  estate  was  not  liable.  The  rule  caveat 
emptor  applies  with  full  force  to  such  a 
purchaser.  Pennock  v.  Douglas  County,  39 
Neb.  293,  58  N.  W.  117,  27:  121 

510.  In  an  action  by  a  grantee  in  a  tax 
deed  to  recover  the  premises  mentioned 
therein,  a  stipulation  as  to  the  existence  of 
certain  facts  from  which  it  appeared,  in 
the  judgment  of  the  court,  that  the  tax 
assessment  was  made  to  a  person  who  was 
not  the  owner  of  the  property,  is  a  waiver 
of  the  conclusive  character  of  the  deed,  un- 
der the  statute,  as  to  the  regularity  of  the 
assessment.     Tracy  v.  Reed,  38  Fed.  69, 

2:  773 
Right  to   surplus. 
Levy  on  Surplus,  see  Levy  and  Seizure,  35. 

511.  A  proceeding  for  the  sale  of  forfeited 
land  by  a  commissioner  of  school  lands  un- 
der W.  Va.  Code  1887,  chap.  105,  is  a  judi- 
cial, and  not  merely  an  administrative  pro- 
ceeding, so  that  the  court  may  determine 
the  right  to  the  surplus  proceeds,  on  a  pe- 
tition filed  in  the  suit.  Wiant  v.  Hays,  38 
W.  Va.  681,  18  S.  E.  807,  23:  82 
Liability  of  tax  collector. 

For  Editorial  Notes,  see  infra,  VI.  §  32. 

512.  The  designation  of  a  person  against 
whom  a  tax  warrant  is  issued  by  a  wrong 
name  will  not  excuse  the  collector's  faibir" 
to  collect  the  tax,  where  the  mistake  is  too 
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slight  to  raise  any  questions  of  identity. 
Thorndike  v.  Camden,  82  Me.  39,  19  At!. 
95,  7:  463 

f.  Redemption;   Notice  to  Redeem. 

Change  of  Law  as  to,  as  Impairment  of 
Obligation,  see  Constitutional  Law, 
1193. 

Right  of  Cotenant  as  to,  see  Cotenancy,  21, 
22. 

Purchase  by  Life  Tenant  as  Redemption, 
see  Life  Tenants,  8. 

Limitation  of  Action  to  Redeem,  see  Limi- 
tation of  Actions,  235. 

Parties  to  Action  for  Redemption  Proceed- 
ing, see  Parties,  179. 

See    also    supra,    503. 

For  Editorial  Notes,  see  infra,  VI.  §  30. 

513.  A  redemption  from  a  tax  sale  is  ef- 
fected when  a  party  entitled  to  redemption 
applies  to  the  proper  officer  and  asks  for 
the  proper  amount  to  redeem,  and,  upon 
information,  pays  it  and  takes  his  certifi- 
cate, although  by  mistake  of  the  official 
the  amount  paid  is  too  small.  Hintrager 
V.  Mahony,     78  Iowa,  537,  43  N.  W.  522, 

6:  50 

514.  A  vaild  redemption  from  a  tax  sale 
will  not  be  affected  by  a  mere  notice  by  the 
official  to  the  redemptioner  that  there  was 
a  mistake  in  the  amount  paid,  and  by  his 
neglect    to    pay    the    balance    on    request. 

515.  The  statutory  provision  which  af- 
fords minors  the  right  to  redeem  lands  from 
tax  sale  after  they  reach  majority  applies 
only  to  lands  that  are  owned  by  minors  or 
in  which  they  have  an  interest  at  the  time 
of  the  tax  sale.  Kulp  v.  Kulp,  51  Kan. 
341,  32  Pac.  1118,  21:  550 
Notice. 

See  also  supra,  514. 

For  Editorial  Notes,  see  infra,  VI.  §  30. 

516.  No  notice  of  the  expiration  of  the 
time  for  redemption  of  land  from  a  tax  sale 
need  be  given  where  there  is  no  person  in 
possession  of  it  and  it  is  not  taxed  in  the 
name  of  any  person,  under  Iowa  Code,  § 
894,  requiring  such  notice  to  be  served  on 
the  person  in  possession  and  also  on  the 
person  in  whose  name  the  land  is  taxed,  if 
a  resident  of  the  county  where  the  land  is 
situated.  Brown  v.  Pool,  81  Iowa,  455,  46 
N.  W.  1069,  9:  707 

517.  One  who,  withotit  asserting  any  claim 
of  right  to  do  so,  herds  cattle  over  a  range 
of  uninclosed  land  extending  from  1  to  2 
miles  in  area,  including  a  particular  quarter 
section,  is  not  in  possession  of  such  quarter 
section  within  the  meaning  of  a  statute  re- 
quiring service  of  notice  of  the  expiration  of 
the  time  of  redemption  of  land  from  a  tax 
sale  upon  the  person  in  possession  thereof. 

518.  A  statute  requiring  service  of  no- 
tice of  the  expiration  of  the  time  for  re- 
demption from  a  tax  sale  upon  the  person 
in  whose  name  the  land  is  assessed  does  not 
require  the  purchaser  to  serve  such  notice 


on  himself,  where  the  land,  after  the  sale, 
has  l^en  assessed  in  his  name.  Id. 

519.  The  person  to  whom  the  land  is. 
taxed  when  the  notice  of  intention  to  take 
a  tax  deed  for  it  is  given,  and  not  the  one 
to  whom  it  was  assessed  when  the  sale  was- 
made,  is  the  one  upon  whom  the  notice 
must  be  served  under  Iowa  Code  1873,  § 
894.  Smith  v.  Callanan,  103  Iowa,  218,  12 
N.   W.      513,  42:  482 

520.  The  insufficiency  of  an  affidavit  of 
the  giving  of  notice  of  a  tax  sale  is  imma- 
terial, if  it  is  satisfactorily  shown  that  the 
notice  was  in  fact  given.  Southworth  v. 
Edmands,  152  Mass.  203,  25  N.  E.  106, 

9:  118. 

521.  Diligent  inquiry  required  by  statute 
for  the  owners  of  land  sold  for  taxes  before 
the  expiration  of  the  time  for  redemption 
is  not  shown  by  affidavits  of  diligent  in- 
quiry "in  the  county"  where  the  land  is 
situated.  Van  Matre  v.  Sankey,  14S  111. 
536,     36  N.  E.  628,  23:  665 

g.  Who  Must  Pay;  Corporation  Taxes. 

To  Whom  Property  Assessed,  see  supra, 
364-371. 

Mortgagee's  Warranty  against  Requiring 
Mortgagor  to  Pay  Tax  on  Interest,  see 
Chattel   Mortgage,  1. 

Requiring  Mortgagee  to  Pay  Tax,  as  Im- 
pairing Obligation  of  Contract,  see  Con- 
stitutional Law,  1200. 

Agreement  by  City  to  Pay  Tax  of  Water 
Company,  see  Contracts,  497. 

Liability  of  Life  Tenant,  see  Life  Tenants, 
60,  61,  66,  67. 

Lessor  or  Lessee,  see  Landlord  and  Tenant, 
100,  101. 

Receiver's  Duty  to  Pav,  see  Receivers,  81— 
84. 

Duty  of  Trustee  to  Pay,  see  Trusts,  137. 

Provision  as  to,  in  Mortgage,  see  Mortgage, 
37-40. 

Dismissal  of  Complaint  against  Married 
Woman,  see  Pleading,  178. 

See  also  supra.  97,  98,  107. 

For  Editorial  Notes,  see  infra,  VI.  §§  25,  26. 

522.  A  provision  that  in  case  the  mort- 
gagee fails  to  pay  his  share  of  the  tax  it 
shall  be  paid  by  the  mortgagor  and  the 
amount  applied  in  reduction  of  the  mort- 
gage debt,  contained  in  an  act  providing  for 
the  separate  taxation  of  the  different  in- 
terests in  mortgaged  real  estate,  is  not  void 
as  requiring  one  man  to  pay  the  debt  of 
another.  Detroit  Common  Council  v.  Rentz, 
91  Mich.  78,  51  N.  W.  787,  16:  59' 

523.  An  agreement  by  a  mortgagor  to  pay 
all  assessments  on  all  interests  in  the  land 
will  not  be  abridged  or  abrogated  by  a  sub- 
sequent statute  providing  for  the  separate 
taxation  of  the  different  interests  in  mort- 
gaged real  estate.  Id. 

524.  Mere  assignment  of  a  mortgage  be- 
fore the  levy  of  the  tax  upon  the  mortgage 
interest  will  not  discharge  the  obligation  of 
the  assignor  to  pay  the  tax,  if  the  assign- 
ment  Wiis   made   after   the   date    whicli   the 

i  statute  fi.xes  for  its  assessment.     San  Gab- 
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riel  Valley  Land  &  W.  Co.  v.  Witmer  Bros. 
Co.  96  Cal.  623,  29  Pac.  500,  18:  465 

Corporation  taxes. 

Injunction  against,  see  Injunction,  362,  363. 
For  Editorial  Notes,  see  infra,  VI.  §  27. 

525.  A  corporation  may  be  compelled  by 
statute  to  act  as  collector  of  a  tax  on  its 
securities,  by  deducting  it  from  the  interest 
which  has  become  due  thereon  and  return- 
ing it  into  the  state  treasury  instead  of  pay- 
ing it  to  the  holders  of  the  securities.  Com. 
V.  Delaware  Division  Canal  Co.  123  Pa.  594. 
16  Atl.  5S4,  2:  798 

526.  An  act  requiring  a  corporation  to  re- 
tain, from  the  interest  due  on  its  bonds 
having  negotiable  coupons  the  amount  of 
state,  county,  and  city  taxes  assessed 
against  the  owners  of  the  bonds,  is  invalid, 
inasmuch  as  the  tax  is  void  a5,to  nonresi- 
dents, and  the  corporation  cannot  be  re- 
quired to  determine  as  to  each  coupon, 
whether  it  may  lawfully  reserve  the  tax 
from  the  interest  or  not.  South  Nashville 
Street  R.  Co.  v.  Morrow,  87  Tenn.  406,  11 
S.  W.     348,  2:  853 

527.  Taxes  assessed  upon  the  gross  earn- 
ings of  a  railroad  are  taxes  upon  the  prop- 
erty of  such  road,  within  the  rule  which  re- 
(juires  the  lessor,  and  not  the  lessee,  to  pay 
such  taxes, — especially  where  the  rent  to  be 
paid  is  a  certain  proportion  of  the  gross 
earnings,  and  the  tax  law  directs  the  lessee 
to  pay  the  tax  and  deduct  it  from  rent  due 
the  lessor.  Vermont  &  C.  R.  Co.  v.  Vermont 
C.  R.  Co.  63  Vt.  1,  21  Atl.  262,  10:  562 

528.  The  right  to  exist  as  a  corporation 
is  a  franchise  which  may  be  assessed  for 
taxation  to  the  corporation,  instead  of  the 
members  or  stockholders.  Bank  of  Cali- 
fornia V.  San  Francisco,  142  Cal.  276.  75 
Pac.  832,  64:  918 

h.  Payment;  Remedies  as  between  Individu- 
als. 

Recovery  back  of,  see  Assumpsit,  IT.  c.  2. 

Retrospective  Statute  as  to,  see  Constitu- 
tional Law,  121. 

Preference  of  Taxes  due  from  Insolvent  Cor- 
poration, see  Corporations,  813. 

Prerequisites  to  Refunding  Illegal  Tax,  see 
Counties,  74. 

Payment  of,  as  Breach  of  Covenant,  see 
Covenant,  42. 

Effect  of  Erroneously  Marking  Taxes  "Paid" 
on  City  Records,  see  Estoppel,  2. 

Presumption  as  to  Payment  of,  see  Evi- 
dence,    411. 

Proof  of  Payment  to  Show  Ownership,  see 
Evidence,  2157. 

Crediting  Fraudulent  Grantee  with  Amount 
Paid,  see  Fraudulent  Conveyances,  41. 

Effect  of  Payment  on  Running  of  Limita- 
tions, see  Limitation  of  Actions,  263. 

City's  Agreement  to  Pay  Part  of,  see  Mu- 
nicipal  Corporations,  288. 

Application  of  Payment,  see  Payment,  54. 

Subrogation  of  Person  Paying,  see  Mort- 
gage. 196;   Subrogation,  VIII. 

For  Editorial  Notes,  see  infra,  VI.  §§  13, 
26,  28. 

529.  The   payment   of   the    whole   of   the 


annual  tax  on  the  general  earnings  of  a 
railroad  company  on  the  date  upon  which, 
under  the  Dakota  act  of  March  9,  1883,  only 
the  first  instalment  thereon  had  become  due, 
is  a  valid  payment  and  a  satisfaction  of 
the  whole  tax  for  the  year,  and  not  mere- 
ly of  the  first  instalment.  Northern  P.  R. 
Co.  V.  Raymond,  5  Dak.  356,  40  N.  W.  538, 

1 :  732 

530.  Since  a  state  tax  on  the  gross  re- 
ceipts of  railroad  companies  was  held  valid 
prior  to  the  decision  in  Philadelphia  &  S. 
M.  S.  S.  Co.  V.  Pennsylvania,  122  U.  S.  326,. 
30  L.  ed.  1200,  the  lessee  of  a  railroad  can- 
not be  compelled  to  make  good  to  the  lessor 
the  amount  which  it,  before  that  decision, 
in  obedience  to  a  state  law,  deducted  from 
the  portion  of  such  receipts  belonging  to- 
the  lessor,  and  paid  to  the  state  as  taxes,, 
even  though  a  part  of  such  receipts  came 
from  interstate  commerce,  and  were  there- 
fore not  taxable  under  that  decision.  Ver- 
mont &  C.  R.  Co.  V.  Vermont  C.  R.  Co.  63 
Vt.  1,  21  Atl.  262,  10:  562: 

531.  A  notice  by  the  lessor  of  a  railroad 
to  its  lessee  not  to  pay  certain  taxes,  be- 
cause of  their  invalidity,  which  have  been 
assessed  under  state  laws  requiring  the 
lessee,  under  heavy  penalties,  to  pay  the 
taxes  and  deduct  them  from  the  rent  due, 
will  not  entitle  the  lessor  to  recover  their 
amount  from  the  lessee  in  case  they  are 
paid  and  are  afterwards  adjudged  invalid, 
if  it  made  no  offer  to  indemnify  the  lessee 
against  liability  in  case  the  taxes  were  ad- 
judged void,  and  under  the  decisions  as  they 
then  stood  the  taxes  were  lawful.  Id. 

532.  Members  of  a  partnership  the  per- 
sonal taxes  of  which  have  been  levied  on 
the  real  estate  of  their  copartner  cannot  be 
compelled  to  reimburse  a  mortgagee  of  such 
real  estate,  who,  to  protect  his  own  inter- 
ests, has  been  compelled  to  pay  the  taxes. 
Bibbins  v.  Clark,  90  Iowa,  230,  59  N.  W.  290. 

29:  27& 
Payment  in  wrong  place. 

533.  Payment  of  taxes  improperly  im- 
posed in  another  state  will  not  relieve  the 
owner  of  property  from  taxation  thereon 
in  the  state  where  it  is  lawfully  taxable. 
Winkley  v.  Newton,  67  N.  H.  80,  36  Atl. 
610,  35:  756 

i.  Remission  or  Abatement  of  Taxes. 

See  also  Assumpsit,  56a,  57. 

534.  Remission  or  abatement  of  taxes  is 
within  the  prohibition  of  a  constitution 
against  exemptions.  State  ex  rel.  Richards 
V.  Armstrong,  17  Utah,  166,  53  Pac.  981, 

41 :  407 

535.  Authority  to  remit  or  abate  the 
taxes  of  any  insane,  idiotic,  infirm,  or  in- 
digent person  to  an  amount  not  exceeding 
$10  for  the  current  vear.  given  to  a  board  of 
equalization  by  Utah  Rev.  Stat.  §  2579, 
is  in  violation  of  Utah  Const,  art.  13,  §  2, 
requiring  all  property  not  exempt  under 
the  laws  of  the  United  States  or  under  that 
Constitution  to  be  taxed  in  proportion  to 
value.  M- 
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536.  The  legislature  has  no  power  to  per- 
mit a  person  who,  upon  bringing  a  stock  of 
goods  into  a  state  after  the  time  for  levy- 
ing the  taxes  for  a  year  has  passed,  pays 
the  tax  for  the  whole  year,  to  deduct  from 
the  regular  assessment  against  him  at  the 
beginning  of  the  next  year  the  amount  rep- 
resenting the  time  when  his  property  was 
not  in  the  state;  since  it  would  grant  him 
a  special  privilege,  and  create  unequal  tax- 
ation. Nathan  v.  Spokane  County,  35  Wash. 
26,   76  Pac.   521,  65:  336 

5iit.  Provisions  of  a  mulct  tax  law  relat- 
ing to  the  remission  of  the  tax  as  well  as 
the  provisions  for  its  enforcement  are  in- 
corporated in  a  statute  imposing  a  tax  up- 
on property  devoted  to  a  business  differ- 
ent from  that  to  which  the  law  is  primar- 
ily applicable,  by  a  provision  that  the  new 
tax  shall  be  assessed  and  collected  in  the 
same  manner  as  in  the  former  law,  although 
the  sections  relating  to  the  remission  are 
not  specifically  mentioned  in  the  later  stat- 
ute. Hodge  V.  Muscatine  County,  121  Iowa, 
482,  96  N.  W.  968,  67:624 

j.  Use  of  Proceeds. 

538.  Proceedings  by  a  taxpayer  of  a 
town  to  compel  the  investment  bj'  a  county 
treasurer  of  taxes  collected  from  railroads 
in  the  town,  in  a  sinking  fund  to  pay 
the  town  bonds  issued  in  aid  of  railroads  as 
required  by  N.  Y.  Laws  1869.  chap.  907,  as 
amended  by  N.  Y.  Laws  1871,  chap.  283, 
may  be  maintained  although  such  taxes 
have  been  paid  by  the  treasurer  to  the  town 
officers  and  used  for  town  purposes,  since 
the  fund  is  of  a  trust  character  and  can- 
not legally  be  diverted  from  its  purpose  by 
eitlier  county  or  town,  through  their  officers, 
and  the  proceedings  cannot  be  decided  on 
principles  applicable  to  an  action  between 
the  town  and  the  county  in  which  the  for- 
mer, by  receiving  and  retaining  the  money, 
might  be  estopped.  Clark  v.  Sheldon,  134 
N.  Y.  333,  32  X.  E.  23,  19:  138 


IV.  Lien. 


Lien  of  Succession  Tax,  see  infra.  563. 

Due  Process  in  Reviving,  see  Constitutional 
Law,  G64.  889. 

In  Favor  of  Cotenant  Paying  Tax,  see  Co- 
tenancy, 21,  22. 

Effect  on,  of  Judicial  Sale,  see  Judicial 
Sale,  13. 

Declaring  Lion  Void  on  Cross  Bill,  see 
Pleading,  547. 

For  Local  Assessment,  see  Public  Improve- 
ments, 123,     197,     198,     210. 

Superiority  Over  Dower  Right,  see  Dower, 
4. 

Priority  Over  Mortgage,  see  Mortgage,  39. 

Subrogation   to,   see   Subrogation,   VIII. 

See   also   supra.  490. 

For  Editorial  Notes,  see  infra,  VI.  §  28. 

539.  Tliere  is  no  lien  on  real  estate  for 
taxes  except  by  force  of  statute;  and  a 
statute  creating  such  lien  must  be  strictly 


construed,  and  cannot  be  enlarged  by  con- 
struction. Miller  v.  Anderson,  1  S.  D.  539, 
47     N.    W.    957,  11:317 

540.  The  right  of  a  lien  for  taxes  must  be 
governed  by  the  general  statutes  of  the 
state  on  the  subject  of  liens,  where  the  leg- 
islature has  manifested  no  intention  of  giv- 
ing it  peculiar  or  extraordinary  force.     Id. 

541.  Taxes  accruing  during  a  life  estate 
are  liens  on  that  estate  alone,  and  not  on 
the  fee  in  the  property,  where  the  laws  re- 
quire them  to  be  assessed  in  the  name  of 
the  owner,  and  make  his  personalty  liable 
to  their  payment.  Ferguson  v.  Quinn,  97 
Tenn.  46,  36  S.  W.  576,  33:  688 

542.  Tax  assessments  on  land,  made  pend- 
ing a  life  estate,  are  not  a  lien  on  the  fee, 
where  the  statute  requires  the  assessment 
to  be  against  the  life  tenant  as  such,  and 
authorize  a  sale  of  his  chattels  as  well  as  of 
his  estate  in  the  property  to  pay  the  tax, 
and  then  expressly  provides  that  it  shall 
not  be  so  construed  to  affect  the  title  of  a 
tenant  in  reversion  or  remainder  to  real 
estate  sold  for  default  of  the  life  tenant. 
Tabb  V.  Com.  98  Va.  47,  34  S.  E.  946, 

51 :  283 

543.  The  lien  of  a  city  for  its  taxes  on 
land  in  possession  of  a  life  tenant  is  not 
extended  to  the  fee  by  a  charter  provision 
that  if  land  is  sold  to  the  city  for  taxes, 
and  not  redeemed,  the  city  or  its  assigns 
shall  acquire  an  absolute  title  to  the  same 
in  fee,  where  the  other  charter  provisions 
and  the  ordinances  follow  in  all  material 
respects  the  general  tax  laws  of  the  state 
which  give  a  lien  only  on  the  life  estate, 
and  under  the  charter  the  lien  extends  only 
to  the  life  estate  in  case  the  property  is 
struck  off  to  a  private  bidder,  while  no  op- 
portunity for  redemption  is  given  to  a  re- 
versioner or  remainderman.  Id. 

544.  A  lien  for  taxes  on  property  mort- 
gaged for  more  than  it  is  worth,  and  after- 
ward conveyed  absolutely  to  the  mortgagee 
in  part  payment  of  the  debt,  cannot  be  sub- 
sequently asserted  by  the  sheriff  for  previous 
years  during  which  he  failed  to  collect  but 
accounted  for  the  taxes,  when  the  owner 
had  personal  property  on  the  premises  from 
which  collection  could  have  been  made,  as 
his  right  of  subrogation,  if  any,  is  subject 
to  prior  equity  of  the  mortgagee.  AUea 
V.  Perrine,   103  Ky.   516,  45  S.  W.  500, 

41 :  351 

545.  The  lien  of  an  assessment  on  omitted 
property  under  the  Indiana  statute  can  be 
released  only  by  payment  of  the  taxes,  and 
follows  the  property  into  the  custody  of 
executors,  administrators,  trustees,  heirs,  or 
devisees.  Buck  v.  Miller,  147  Ind.  586,  47 
N.   E.  8,  37:  384 

546.  An  intent  to  devest  a  tax  lien  is 
not  shown  by  a  decree  for  the  sale  of  prop- 
erty free  from  mechanics,'  laborers,'  ma- 
terialmen's, and  other  liens  or  encumbrances 
of  anv  kind  whatsoever.  Bloxham  v.  Con- 
sumers' E.  L.  &  Street  R.  Co.  36  Fla.  519, 
18  So.  444,  29:  507 
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Personal  property  tax  as  lien   on  real  es- 
tate. 

547.  A  statute  making  taxes  upon  per- 
sonal property  "a  lien  upon  any  real  es- 
tate" of  the  owner  does  not  make  such  lien 
superior  to  a  prior  mortgage.  Miller  v. 
Anderson,  1     S.  D.     539,     47     M.     W.  957, 

11:  317 

548.  The  lien  for  personal -property  taxes 
imposed  upon  real  estate  by  Iowa  Code,  § 
865,  is  superior  to  liens  of  individuals  pre- 
viously acquired  upon  such  real  estate.  New 
England  Loan  &  T.  Co.  v.  Young,  81  Iowa, 
732,  46  N.  W.  1103,  10:  478 

549.  Personal-property  taxes  assessed 
against  a  mortgagor  of  lands  after  a  fore- 
closure sale  thereof,  and  prior  to  the  ex- 
tinguishment of  the  right  of  redemption 
from  sucli  sale,  are  a  lien  on  tke  mortgaged 
lands,  under  Iowa  Code,  §  865^  which  pro- 
vides that  taxes  due  from  any  person  upon 
personal  property  shall  be  a  lien  upon  any 
real  property'  owned  by  him.  Id. 

550.  A  statute  simply  making  personal- 
property  taxes  a  lien  on  the  real  estate  of 
the  owner  does  not  give  them  priority  over 
mortgage  liens  existing  at  the  time  they 
attach.  Bibbins  v.  Clark,  90  Iowa,  230,  59 
N.  W.      290,  29:  278 

551.  Individual  real  estate  of  a  partner 
is  subject  to  the  lien  of  a  tax  assessment 
upon  the  personal  property  of  the  partner- 
ship under  a  statute  making  laxes  due 
from  any  person  a  lien  upon  any  property 
owned  by  him.  Id. 

552.  A  mortgagor  who  permits  his  person- 
al-property taxes  to  become  a  lien  on  the 
mortgaged  land  can  be  compelled  to  reim- 
burse the  mortgagee  who  is  compelled  to 
pay  them  to  protect  his  own  interests.    Id. 


V.  Succession  Tax. 
a.  In  General. 

Appeal  in  Proceeding  Relating  to,  see  Ap- 
peal and  Error,  li). 

Effect  on  Appeal  of  Amendment  of  Uncon- 
stitutional Statute  as  to,  see  Appeal 
and  Error,  379. 

Amendment  Ciiring  Defect  in  Law,  see  Con- 
stitutional Law,  132. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional   Law,   440,   445. 

Due  Process  of  Law  as  to,  see  Constitu- 
tional Law,  665—667. 

Interest  on,  see  Interest,  92. 

Conclusiveness  of  Judgment  as  to  Liability 
to,  see  .Judgment,     215. 

Limitation  of  Action  for,  see  Limitation  of 
Actions,  208. 

Release  of  Tax,  see  Public  Moneys,  44. 

Construction  of  Statute  as  to,  see  Statutes, 
450. 

For  Editorial  Notes,  see  infra,  VI.  §§  33- 
35. 

Nature  and  power  to  impose. 

For  Editorial  Notes,  see  infra.    \  1.  §  33. 

553.  A    tax    on    the    succession    to    prop- 
erty of  a  deceased  person  is  not  a  tax  up- 
L.R.A.    Dig.— 177. 


on  the  property  itself,  but  on  the  right  of 
succession  thereto.  Kochersperger  v.  Drake, 
167   111.    122,   47  N.   E.   321,  41:440 

554.  A  tax  on  the  right  of  succession  un- 
der a  will  or  devolution  in  case  of  intestacy 
is  imposed  by  the  New  York  collateral  in- 
heritance tax  law  of  1887,  chap.  713,  amend- 
ing the  act  of  1885,  chap.  483,  although  the 
language  of  the  statute  is  "all  property 
which  shall  pass,  etc.,  .  .  .  shall  be  Jind 
is  subject  to  a  tax."  Re  Swift's  Estate,  137 
N.  Y.  77,  32  N.  E.  1096,  18:  709 

555.  A  tax  upon  the  right  or  privilege  of 
taking  property  by  will  or  descent  under 
the  law  of  the  state  is  an  excise  or  duty, 
and  not  a  tax  on  property.  State  v.  Ham- 
lin, 86  Me.  495,  30  Atl.  76.  25:  G'M 
Minot  V.  Winthrop,  162  Mass.  113,  38  N. 
E.   512,  26:  259 

556.  A  succession  tax  is  an  excise  or  duty 
upon  the  right  of  a  person  or  corporation 
to  receive  property  by  devise  or  inheritance 
from  another  under  the  regulation  of  the 
state.  State  ex  rel.  Garth  v.  Switzler,  143 
Mo.  287,  45  S.  W.  245,  40:  280 

557.  The  right  to  receive  property,  and 
not  the  property  itself,  is  taxed  by  Mont, 
act  March  4,  1897,  imposing  a  tax  on  "all 
property"  which  shall  pass  by  will  or  in- 
testate laws,  unless  the  estate  is  less  than 
$7,500.  State  ex  rel.  Gelsthorpe  v.  Furnell, 
20  Mont.  299,  51   Pac.  267,  39:  170 

558.  A  tax  on  the  privilege  of  receiving 
property  by  inheritance  or  will  or  other- 
wise, at  the  death  of  the  former  owner,  is 
not  a  tax  on  the  property  or  on  the  right  of 
alienation.  State  v.  Alston,  94  Tenn.  674. 
30  S.  W.  750,  28:  178 

559.  The  tax  imposed  by  Ohio  act  April 
20,  1894,  declaring  that  all  property  pass- . 
ing  by  will  or  the  intestate  laws  or  by  deed 
of  gift  intended  to  take  effect  after  the 
grantor's  death,  to  an  heir,  shall  be  liable 
to  certain  taxes,  is  a  tax  upon  the  right  or 
privilege  of  succession,  and  not  upon  the 
property  itself.  State  ex  rel.  Schwartz  v. 
Ferris,   53   Ohio  St.   314,  41   N.  ^.   579, 

30:  218 

560.  The  state  may  tax  the  right  to  re- 
ceive property  by   will  or  inheritance.     Id. 

561.  A  reasonable  excise  tax  on  the  trans- 
mission of  decedent's  property  is  not  in 
violation  of  the  owner's  right  of  transmis- 
sion as  a  necessary  incident  of  property. 
Minot  v.  Winthrop,  162  Mass.  113,  38  N.  E. 
512.  26:  259 

562.  "Commodities"  which  are  the  sub- 
ject of  reasonable  duties  and  excise  ivnder 
Mass.  Const,  pt.  2.  chap.  1,  §  1,  art.  4,  in- 
clude the  privilege  of  transmitting  and  re- 
ceiving property  by  will  or  descent  on  the 
death  of  the  owner.  Id. 

563.  The  Ohio  inheritance  tax  law  of 
April  20,  1894,  is  not  made  unconstitutional 
as  a  tax  on  property,  by  the  provision  that 
it  shall  become  a  lien  upon  the  property  re- 
ceived. State  ex  rel.  Schwartz  v.  Ferris.  53 
Ohio  St.  314.  41  N.  E.  579,  30:  218 
What  statute  governs. 

Time  of  Taking  Effect  of  Statute,  see  Stat- 
utes. 35. 

564.  The   statute   in   force   at   a  person's 
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death  governs  the  decision  as  to  a  collater- 
al-inheritance tax  on  his  estate.  Re  Roose- 
velt's Estate,  143  N.  Y.  120,  38  N.  E.  281, 

25:  695 
Time  of  accrual  of  tax. 
For  Editorial  Notes,  see  infra,  VI.  §  33. 

565.  A  present  succession  tax  cannot  be 
imposed  upon  each  annuitant  to  the  full 
extent  of  his  proportionate  share  of  the  en- 
tire fund  from  which  the  annuity  is  to  be 
paid,  although  by  joint  action  of  all  annuit- 
ants the  entire  income  may  be  divided  be- 
tween them,  where  the  will  limits  the 
amount  to  be  paid  to  each  in  the  absence 
of  such  joint  action,  and  no  increase  can  be 
made  without  the  consent  of  all.  People  v. 
McCormick,  208  111.  437,  70  N.   E.   350, 

64:  775 

566.  A  present  succession  tax  cannot  be 
assessed  upon  a  remainder  when  it  can- 
not be  determined  who  will  ultimately  De 
entitled  to  it.  Id. 

567.  The  succession  tax  cannot  be  as- 
sessed at  the  death  of  the  testator  upon  the 
corpus  of  the  estate  when  property  is  de- 
vised in  trust  which  shall  continue  for  a 
period  of  twenty  years,  during  which  time 
annuities  shall  be  paid  to  certain  persons 
named,  among  whom  the  estate  shall  be  dis- 
tributed at  the  expiration  of  that  period  if 
they  are  alive  at  that  time,  and,  if  they 
are  not  alive,  among  persons  whom  they 
shall  appoint  and  certain  persons  named  by 
the  ttstator,  under  a  statute  authorizing  a 
tax  against  a  person  who  "shall  become 
beneficially  entitled,  in  possession  or  ex- 
pectation, to  any  property  or  income  there- 
of." where  the  tax  rate  differs  according  to 
the  relationship  to  the  testator  of  the  per- 
son who  ultimately  becomes  entitled  to  the 
property.  Id. 

508.  The  tax  on  the  remainders  under  a 
will  giving  to  certain  persons  life  estates 
with  remainders  over  in  case  such  persons 
should  die  leaving  no  children  is  not  pres- 
ently payable  on  the  death  of  the  testator, 
notwithstanding  the  statute  provides  that 
the  value  of  the  property  shall  be  imme- 
diately appraised,  and,  after  deducting  the 
value  of  the  life  estate,  the  tax  "on  the  re- 
mainder shall  be  immediately  due  and  pay- 
able,"' since  the  reversionary  interests  are 
incapable  of  valuation,  and  the  literal  lan- 
guage of  the  statute  must  give  way  to  rea- 
sonable interyjretation.  Billings  v.  People, 
189  111.  472,  5!)  N.  E.  798,  59:  807 

50 1.  The  insertion,  in  a  statute  the  ob- 
vious intent  of  which  is  to  tax  every  inter- 
est, present  or  future,  passing  by  will  to 
persons  not  exempt,  of  provisions  that  the 
tax  shall  be  due  and  payable  within  two 
years  after  the  executor's  qualification,  and 
that  suit  shall  be  brought  in  six  months 
after  it  is  due.  will  not  prevent  the  taxa- 
tion of  future  contingent  interests  which  do 
not  vest  within  such  time,  where  the  stat- 
ute also  provides  that  the  probate  court 
may  extend  the  time  when  the  tax  is  pay- 
able whenever  the  circumstances  of  the  case 
in^y  require.  Howe  v.  Howe,  179  Mass. 
546,  ol   I^    ^    22iL  55:  626 


570.  A  contingency  affecting  the  value  of 
a  vested  remainder  under  a  will  so  long  as 
it  continues  will  prevent  the  charge  of  a 
collateral  inheritance  tax  upon  the  remain- 
der. Re  Roosevelt's  Estate,  143  N.  Y.  120, 
38  N.  E.  281,  25:  695 

571.  Life  annuities  contingent  on  survi- 
vorship are  not  subject  to  a  collateral  in- 
heritance tax  until  they  vest  by  the  ter- 
mination of  the  life  on  which  they  are  con- 
tingent. Id. 

572.  In  ascertaining  the  value  for  succes- 
sion tax,  of  the  remainders,  in  a  residuary 
estate  from  which  testator  has  directed  the 
payment  each  year  of  sufficient  to  make  the 
income  of  the  life  tenant  a  certain  amount 
including  her  private  income,  if  the  private 
income  is  substantially  the  same  from  year 
to  year  the  life  interest  in  the  residue  may 
be  regarded  as  an  annuity  for  the  dif- 
ference between  it  and  the  specified  sum, 
which  may  be  valued  as  of  the  time  of  tes- 
tator's death,  in  the  manner  provided  by  the 
statute,  according  to  actuaries'  combiifed  ex- 
perience tables,  with  4  per  cent  compound 
interest.  Howe  v.  Howe,  179  Mass.  546,  61 
N.  E.  225,  55:   626 

573.  A  statute  exempting  legacies  of  less 
than  a  specified  amount  from  the  payment 
of  succession  tax  will  not  apply  to  legacies 
to  which  persons  became  entitled  before  it 
took  effect.  Id. 

b.   Exemptions ;    Uniformity. 

Equal   Protection  as  to,   see   Constitutional 

Law,  441,  444,  445. 
Special  Legislation  as  to,  see  Statutes,  293. 
See  also  infra,  610-615. 

574.  An  exemption  from  inheritance  taxes 
authorized  by  Minn.  Const,  art.  9,  §  1,  must 
be  uniform  and  apply  equally  to  all  per- 
sons and  corporations,  and  therefore  Minn. 
Laws  1897,  chap.  233,  is  unconstitutional 
because  it  excludes  from  such  tax  real  prop- 
erty and  persons  and  corporations  whose 
property  is  exempt  by  law  from  taxation, 
and  also  gives  a  larger  exemption  to  lineal 
heirs  than  to  collaterals,  and  does  not  lay 
the  tax  on  the  excess  of  the  value  of  the 
property  received  above  a  uniform  exempt- 
ed sum,  but  upon  the  entire  sum  received, 
if  it  is  more  than  the  exempted  amount. 
Drew  V.  Tifft,  79  Minn.  175,  81  N.  W.  839, 

47 :  525 

575.  Imposing  a  higher  rate  of  inheritance 
taxes  on  collateral  heirs  and  distributees 
than  upon  lineals  does  not  violate  Minn. 
Const,  art.  9,  §  1,  which  expressly  author- 
izes a  graded  or  progressive  tax.  Id. 

576.  A  discrimination  between  direct  de- 
scendants and  collateral  kindred  and  stran- 
gers does  not  make  a  collateral  inheritance 
tax  unconstitutional.  State  v.  Alston.  94 
Tenn.  674,  30    S.  W.    750,  28:  178 

577.  A  distinction  between  kindred  in  the 
direct  line  and  collateral  kindred  or  stran- 
gers in  blood,  with  respect  to  exemption;? 
from,  or  the  rates  of,  taxation  on  succes- 
sion  to   property,   is  not   unreasonable   be- 
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cause    of   inequalitv.      ]\[inot   v.   Wintlirop, 
162   Mass.   113,   38  N.   E.   512,  26:259 

578.  A  rea.sonaljlo  classilkation  of  prop- 
erty for  taxation  does  not  violate  the  rule 
of  uniformity.  State  ex  rel.  Gelsthorpe  v. 
Furnell,  20  Mont.  299.  51     Pac.  267,    39:  170 

579.  The  constitutional  requirement  of 
uniformity  is  satisfied  by  a  tax  on  the 
transmission  of  property  by  will  or  descent 
to  strangers  and  collaterals,  when  it  is  uni- 
form in  its  rate  as  to  the  entire  class  af- 
fected, although  other  classes  of  persons  are 
exempted  from  the  tax.  State  v.  Hamlin, 
86  Me.  495,  30  Atl.  76,  25:  632 

580.  A  succession  duty  or  tax  on  the 
transmission  of  decedent's  estates  is  not 
within  the  scope  of  Me.  Const,  art.  9,  §§ 
7,  8,  providing  for  the  valuation  of  prop- 
erty and  that  it  shall  be  ''appbrtioned  and 
assessed  equally,  according  to  the  value 
thereof,"  as  these  sections  contemplate  only 
the  general,  constantly  recurring  assess- 
ment upon  the  same  property,  and  do  not 
include  occasional,  exceptional,  and  special 
subjects  and  modes  of  taxation.  Id. 

581.  A  statute  creating  classes  of  the 
property  of  deceased  persons  for  the  pur- 
pose of  a  succession  tax,  although  it  ex- 
empts some  classes  from  taxation  and  pro- 
vides different  rates  for  other  classes,  but 
is  uniform  as  to  all  property  in  the  same 
class,  does  not  violate  111.  Const.  1870,  art. 
9,  requiring  property  to  be  taxed  according 
to  value,  since  no  person  can  take  property 
by  inheritance  or  devise  except  by  statute, 
and  the  power  of  the  state  to  regulate  the 
question  includes  the  power  to  create  classes 
of  such  pioperty.  Kochersperger  v.  Drake, 
167  111.  122,  47  N.  E.  321,  41:  446 

582.  The  tax  to  be  levied  upon  the  ap- 
praised value  of  the  whole  estate  left  by  a 
deceased  person,  except  such  part  as  is 
exempt  under  .the  Missouri  act  of  1897, 
amending  the  act  of  1895,  by  adding  § 
"la,"  is  a  tax  upon  the  property  of  the  de- 
ceased, and  not  upon  the  devisees  and  lega- 
tees, and  is  therefore  unconstitutional  be- 
cause it  is  not  levied  in  proportion  to  the 
value  of  the  property,  as  required  by  Mo. 
Const,  art.  10,  §  4.  State  ex  rel.  Garth 
V.   Switzler,   143  Mo.  287,  45  S.  W.  245, 

40:  280 

583.  Minnesota  statute  requiring,  as  a 
condition  precedent  to  probate  proceedings 
for  the  settlement  of  estates,  the  payment 
to  the  county  treasurer  of  specified  sums 
arbitrarily  prescribed  with  reference  to  the 
value  of  the  estate  in  question,  is  uncon- 
stitutional, being  contrary  to  those  clauses 
requiring  equality  of  taxation  and  the  dis- 
pensation of  justice  freely  and  withoiit 
purchase.  State  ex  rel.  Davidson  v.  Gorman, 
40  Minn.  232,     41  N.    W.  948.  2:  701 

584.  The  mandate  of  equality  of  tax- 
ation as  near  as  may  be  in  Minn.  Const, 
art.  9,  §  1.  extends  to  inheritance  taxes 
authorized  by  a  proviso  to  that  section, 
which  specifies  that  above  a  fixed  and  speci- 
fied sum  they  may  be  uniform  or  graded  or 
progressive.  Drew  v.  Tifft,  79  Minn.  175,  81 
N.  W.  839,  47:  525 


585.  A  succession  tax  which  is  levied  at 
different  rates  on  legacies  of  different 
amounts,  although  made  to  persons  of  the 
same  class,  is  in  violation  of  the  rule  of  uni- 
formitj'  prescribed  by  Mo.  Const,  art.  10,  § 
3.  State  ex  rel.  Garth  v.  Switzler,  143  Mo. 
287,  45  S.  W.  245,  40:  280 

586.  Tne  exemption  of  $5,000  in  each  es- 
tate from  the  Pennsj'lvania  direct  inheri- 
tance tax  act  of  May  12,  1897,  imposing  a 
2  per  cent  tax  on  all  personal  property 
which  shall  pass  by  will  or  by  the  intes- 
tate law,  after  deducting  debts  and  costs 
of  administration,  is  in  violation  of  Pa. 
Const,  art.  9,  §§  1,  2,  requiring  all  taxes 
to  be  uniform  upon  the  same  class  of  sub- 
jects, and  prohibiting  exemptions  other  than 
those  therein  specified,  since  the  act  does 
not  profess  to  be  anything  less  than  a  tax 
law.  Re  Cope's  Estate,  191  Pa.  1,  43  Atl. 
79,  45:  316 

587.  A  transfer  tax  law  is  not  unconstitu- 
tional for  lack  of  unformity  in  imposing 
the  tax  upon  lineal  descendants  to  whom  a 
life  estate  is  given  with  remainder  to  lineal 
descendants,  while  lineal  descendants  taking 
a  tee  are  exempt.  Billings  v.  People.  18) 
111.  472,  59  N.  E.    798,  59:  807 

588.  A  tax  on  all  remainders  or  rever- 
sions which  vested  prior  to  a  certain  date, 
but  which  shall  not  come  into  possession 
until  after  the  passage  of  the  act,  even  if 
it  can  be  regarded  as  a  tax  on  property, 
and  not  on  transfers,  is  invalid  as  not  bear- 
ing equally  upon  the  entire  class  to  whieli 
the  property  belongs.  Re  Pell,  171  N.  Y. 
48,  63  N.   E.   789,  57 :  540 

589.  A  tax  on  remainders  when  they 
come  into  possession,  oi  5  per  cent  on 
some,  1  per  cent  on  others,  and  on  others 
nothing,  even  if  it  can  be  regarded  as  a 
tax  on  property,  and  not  on  transfers,  is 
void  for  not  apportioning  the  burden  equal- 
ly among  the  owners  of  the  estates  sought 
to  be  taxed.  Id. 

590.  The  rule  of  uniformity  is  not  violat- 
ed by  a  succession  tax  which  exempts  every 
estate  less  than  $7,500.  State  ex  rel.  Gels- 
thorpe V.  Furnell,  20  Mont.  299,  51  Pac.  2(!7. 

39:  170 

591.  Exempting  every  estate  under  $250 
in  value,  but  not  exempting  that  sum  in 
larger  estates,  from  a  succession  tax,  does 
not  make  the  tax  unconstitutional.  State  v. 
Alston,   94   Tenn.   674,  30   S.   W.   750. 

28:  178 

592.  The  exemption  of  estates  not  exceed- 
ing $20,000  without  exempting  any  portion 
of  estates  exceeding  that  sum.  as  well  as 
the  imposition  of  higher  rates  upon  larger 
estates  that  upon  smaller  ones,  is  unconsti- 
tutionfil.  State  ex  rel.  Schwartz  v.  Ferris, 
53  Ohio  St.  314,  41    N.  E.    579,  30:  218 

593.  The  exemption  from  succession  taxes 
of  estates  whose  value  does  not  exceed  $10.- 
000,  without  regard  to  the  amount  of  any 
share  taken  by  any  person,  does  not  consti- 
tute such  an  inequality  as  will  make  the 
tax  unconstitutional  on  the  ground  that  it 
is  unreasonable.  Minot  V.  Winthrop,  162 
Mass.  113,  38  N.  E.  512,  26:  253 
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594.  Each  beneficiary  is  entitled  to  re- 
ceive $500  free  from  tax,  under  a  statute 
providing  that  all  property  which  shall  pass 
by  will  or  the  intestate  laws,  and  any  gran- 
tee under  a  conveyance  to  take  effect  after 
the  death  of  the  grantor,  shall  be  liable  to  a 
tax  upon  its  value  above  $500.  State  v. 
Hamlin,    86  Me.  495,  30  Atl.  76,  25:632 

595.  The  Ohio  inheritance  tax  law  when 
construed  as  a  tax  upon  the  right  of  re- 
ceiving property,  is  not  in  conflict  with 
Ohio  Const,  art.  12,  §  2,  requiring  taxation 
to  be  by  uniform  rule  on  all  property  ac- 
cording to  its  true  value  in  money,  although 
the  proceeds  are  to  be  applied  for  purposes 
of  general  revenue.  State  ex  rel.  Schwartz 
V.  Ferris,  53  Ohio  St.  314,  41  N.  E.  579, 

30:  218 

596.  The  provision  of  the  New  York  act 
of  June  10,  1885,  that  an  estate  valued  at 
less  than  $500  shall  not  be  subject  to  the 
collateral  inheritance  tax,  applies,  not  to 
the  whole  estate  left  by  a  testator,  but  to 
the  portion  of  property  passing  to  the  lega- 
tee or  devisee.  Re  Howe's  Estate,  112  N. 
Y.  100,  19  N.  E.  513,  2:  825 

c.  Persons,  Property,  Transfers,  and  Inter- 
ests Subject  to  Tax. 

Exemption,  see  supra,  V.  b. 
Statute  Subjecting  to  Tax,  Estate  of  Per- 
son Previously  Deceased,  see  Constitu- 
■  tional  Law,  149,  150. 

Transfers  subject  to  tax, 

597.  A  transfer  of  corporate  stock  upon 
the  condition  that  the  transferrer  shall 
enjoy  the  dividends  and  vote  upon  the  stock 
during  his  lifetime  is  subject  to  the  provi- 
sions of  a  transfer  tax  law  imposing  a  tax 
when  the  transfer  is  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  the 
death  of  the  transferrer.  Re  Brandreth,  169 
N.  Y.  437,  62  N.  E.  563,  58:  148 

598.  The  tax  upon  transfers  made  under 
a  power  of  appointment,  imposed  by  Laws 
1897,  chap.  284,  amending  the  transfer  act 
of  1896,  is  not  a  tax  on  property  so  as  not 
to  be  applicable  to  funds  invested  in  incor- 
porated companies  liable  to  taxation  on 
their  own  capital,  or  in  securities  not  sub- 
ject to  taxation.  Re  Dows,  167  N.  Y.  227, 
60  X.  E.  439,  52:  433 
Estates  or  interest  subject  to  tax. 

For  Editorial  Notes,  see   infra,  VI.  §§  33- 
.35. 

599.  Life  estates  may  be  subjected  to  an 
inheritance  tax  where  the  remainder  is  to 
lineal  descendants,  and  exempted  therefrom 
where  the  remainder  is  to  collateral  heirs  or 
strangers,  without  transcendinsf  the  legisla- 
tive power  of  classification.  Billings  v.  Peo- 
ple.  189  111.  472.  59  N.  E.  798.  59:  807 

600.  The  vesting  of  the  remainders  in  pos- 
hession  is  not  necessary  to  bring  them  with- 
in the  operation  of  the  transfer  tax.  under 
a  will  giving  the  beneficiaries  progressively 
increasing  portions  of  the  income  until  one 
reaches  a  certain  age.  when  the  estate  is  to 
be  distributed  among  the  same  beneficiaries, 
each   taking  the   principal   from   which   an- 


other has  received  the  income,  the  will  pro- 
viding that  each  interest  for  life  and  re- 
mainder shall  vest  absolutelj'  at  testator's 
death,  although  the  statute  provides  that 
taxes  upon  transfers  conditioned  upon  a 
contingency,  by  reason  oi  which  the  fair 
market  value  cannot  be  ascertained,  shall 
become  due  only  when  the  beneficiaries 
shall  come  into  actual  possession,  since, 
by  the  aid  of  annuity  tables,  the  present 
value  of  the  remainders  is  capable  of  ready 
computation.  Re  Dows,  167  X.  Y.  227,  60 
X.  E.  439,  52 :  43£ 

601.  An  interest  in  property  passes  by 
will,  within  the  meaning  of  an  inheritance 
tax,  although  its  destination  is  by  the  will 
made  subject  to  the  appointment  of  third 
persons.  Howe  v.  Howe,  179  Mass.  546,  61 
X.  E.  225,  55:  626 

602.  The  words  "intestate  laws"  in  a  stat 
ute  imposing  a  transfer  tax  upon  property 
passing  by  the  intestate  laws  of  the  state 
refer  to  the  laws  which  govern  the  devolu- 
tion of  estates  of  persons  dying  intestate, 
including  applicable  rules  of  the  common  law 
which  are  in  force,  so  that  the  tax  will  be 
applicable  to  a  widow's  dower  interest  and 
her  award  imder  the  administration  laws. 
Billings  v.  People,  189  111.  472,  59  N.    E.  798, 

59:  807 

603.  Contingent  interests  under  a  power 
of  appointment  created  by  will,  although 
not  capable  of  valuation  at  testator's  death, 
may,  after  they  have  become  vested  by  the 
appointment,  be  appraised  under  the  Xew 
York  collateral  inheritance  act  of  1885,  § 
13,  which  authorizes  the  appointment  of  an 
appraiser  "as  often  and  whenever  occasion 
requires."  Re  Stewart's  Estate,  131  N.  Y. 
274,  30  X.  E.   184,  14:  836 

604.  A  vested  remainder  cannot  be  made 
the  subject  of  a  transfer  tax,  although  it 
does  not  come  into  possession  of  the  re- 
mainderman until  after  the  passage  of  the 
statute,  since  such  tax  would  diminish  the 
value  of  a  vested  estate,  impair  the  obliga- 
tion of  a  contract,  and  take  private  prop- 
erty for  public  use  without  compensation. 
Re   Pell,    171   X.   Y.    48,   63   X.    E.    789, 

57:  540 
Distinction  between  realty  and  personalty. 

605.  Real  property  subject  to  a  power  of 
appointment,  which,  before  the  exercise  of 
the  power,  has  been  converted  by  the  trus- 
tees into  personalty,  will  be  subject  to  the 
transfer  tax  provided  for  the  execution  of 
such  power  upon  personalty,  although  at 
the  time  of  the  execution  of  the  will  creat- 
ing the  power  the  tax  was  not  applicable 
to  the  transfer  of  real  property.  Re  Dows, 
167   X.   Y.  227,  60  X.  E.  439,  52:  433 

606.  Shares  in  a  joint-stock  association 
are  to  be  dealt  with  as  personaltj*  in  ap- 
plying the  laws  providing  a  transfer  or 
succession  tax.  although  the  property  of  the 
association  is  real  estate.  Re  Jones,  172  X. 
Y.  575,  65  X.  E.  570,  60:  476 
Property  passing  under  power  of  appoint- 
ment. 

607.  The  power  to  tax  the  exercise  of  a 
power   of   appointment  by   will   is   not   de- 
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st roved  by  the  fact  that  the  power  of  ap- 
pointment was  created  by  deed  prior  to 
the  passage  of  the  statute  providing  for 
the  tax.  Re  Delano,  176  N.  Y.  486,  68 
'N.   E.   871.  64:279 

608.  The  title  of  appointees  under  a  pow- 
er of  appointment  in  a  will  must,  for  the 
purpose  of  determining  the  applicability  of 
the  transfer  tax,  be  considered  as  derived 
from  the  exercise  of  the  power,  and  not 
from  the  will.  Re  Dows,  167  N.  Y.  227,  60 
N.   E.  439,  52:433 

609.  Money  received  under  a  power  of  ap- 
pointment created  by  will  passes  "by  will," 
within  the  meaning  of  a  statute  taxing  col- 
lateral inheritances.  Re  Stewart's  Estate, 
131  N.  Y.  274.  30  N.  E.  184,  14:  836 
Charitable  gifts. 

For  Editorial  Notes,  see  infra*,,  VI.   §§  33- 
35. 

610.  The  exemption  of  "any  religious, 
educational  ...  or  charitable  corpora- 
tion, or  corporation  organized  for  .  .  . 
other  than  business  purposes,"  from  the  col- 
lateral inheritance  tax  by  N.  Y.  Laws  1890, 
chap.  553,  extends  only  to  domestic  cor- 
porations. Re  Prime's  Estate,  136  N.  Y. 
347,  32  N.  E.  1091,  18:  713 

611.  Legacies  to  religious  societies  and 
colleges  not  exempted  from  taxation  by 
charter  or  special  laws  are  liable  to  a  col- 
lateral inheritance  tax  under  the  New  York 
law  of  1887,  subjecting  to  its  provisions  all 
property  which  shall  pass  by  will  to  any 
"body,  politic  or  corporate,  .  .  .  other 
than  to  .  .  .  the  societies,  corporations, 
and  institutions  now  exempted  by  law  from 
taxation."  Catlin  v.  Trinity  College.  113 
N.  Y.   133,  20  N.  E.  864,  3:  206 

612.  The  charitable,  educational,  or  reli- 
gious societies  exempt  by  law  from  tax- 
ation, which  the  Massachusetts  succession 
tax  law  of  1891,  chap.  425,  exempts  from 
its  provisions,  are  such  as  are  exempt  by 
the  laws  of  Massachusetts.  Minot  v.  Win- 
throp,  162  Mass.  113,  38  N.  E.  512,    26:  259 

613.  Boards  and  societies  and  auxiliaries 
thereto,  which  are  incorporated  and  organ- 
ized imder  the  laws  of  other  states,  for 
"purposes  of  pureljr  public  charity  or  other 
exclusively  public  purposes,"  are  not  "in- 
stitutions" of  that  class  in  this  state,  with- 
in the  meaning  of  the  latter  clause  of  Ohio 
Rev.  Stat.  §  2731-1,  exempting  such  insti- 
tutions in  the  state  from  the  payment  of  a 
collateral -inheritance  tax;  and,  where  they 
are  entitled  to  receive  property  within  the 
jurisdiction  of  the  state,  by  deed  of  gift,  be- 
quest, or  devise,  such  gift,  bequest  or  devise 
is  liable  to  a  collateral-inheritance  tax  as 
provided  in  said  section,  although  some  of 
the  charitable  works  of  the  institutions  so 
incorporated  and  organized  are  carried  on 
within  the  state.  Humphreys  v.  State,  70 
Ohio  St.  67,  70  N.  E.  957,  65:  776 
United  States  bonds. 

614.  Bonds  issued  by  the  United  States 
were  not  intended  to  be  made  subject  to 
tax  by  the  New  York  transfer  tax  act  of 
1892  as  property  over  which  the  state  "has 
any   jurisdiction   for   the   purposes   of   tax- 


ation."   Re  Whiting's  Estate,  150  N.  Y.  27, 
44  N.  E.  715,  34:232 

615.  A  tax  on  property  acquired  by  in- 
heritance is  not  unconstitutional  as  to 
United  States  bonds  included  in  the  prop- 
erty of  the  decedent.  Wallace  v.  Myers,  38 
Fed.  184.  4:  171 
Property  out  of  state. 

For  Editorial  Notes,  see  infra,  VI.  §  33. 

616.  Personal  property  of  a  resident  de- 
cedent, wheresoever  situated,  whether  with- 
in or  without  the  state,  is  subject  to  the 
New  York  collateral  inheritance  laws.  Re 
Swift's  Estate,  137  N.  Y.  77,  32  N.  E.  1096, 

18:  709 

617.  Real  estate  situated  out  of  the  state, 
owned  by  a  decedent  residing  in  the  state 
at  the  time  of  his  death,  is  not  subject  to 
the  collateral  inheritance  tax  laws  of  New 
York  even  after  it  has  been  converted  into 
money  which  is  in  the  hands  of  the  exec- 
utors. Id. 

618.  Bonds  of  a  foreign  corporation,  as 
well  as  bonds  and  certificates  of  stock  of 
domestic  corporations,  when  deposited  in  a 
safe  deposit  vault  within  the  state,  al- 
though owned  by  a  nonresident,  are  "prop- 
erty within  the  state,"  within  the  meaning 
of  the  New  York  transfer  tax  act  of  1892. 
Re  AVhiting's  Estate,  150  N.  Y.  27,  44  N. 
E.  715,  34:  232 

619.  Bonds  of  a  domestic  corporation, 
which  are  in  another  state  in  possession  of 
a  nonresident  owner,  are  "not  property 
within  the  state,"  within  the  meaning  of 
the  New  York  transfer  tax  act  of  1892, 
imposing  a  tax  on  the  transfer  from  a  non- 
resident decedent  of  property  within  the 
state.  Re  Bronson's  Estate,  150  N.  Y.  1, 
44  N.  E.  707,  34:  238 

620.  Shares  of  capital  stock  of  a  domestic 
corporation,  although  the  certificates  are  in 
another  state  in  possession  of  a  nonresident 
owner,  constitute  "property  within  the 
state,"  within  the  meaning  of  the  New  York 
transfer  tax  act  of  1892,  taxing  a  transfer 
of  property  within  the  state  from  a  nonresi- 
dent decedent.  Id. 

621.  Money  of  a  nonresident  deposited 
by  him  in  a  bank  within  the  state,  although 
commingled  with  trust  funds  in  an  account 
opened  by  him  as  trustee,  constitute  "prop- 
erty within  the  state,"  within  the  meaning 
of  the  New  York  transfer  tax  act  of  1892, 
which  includes  property  of  a  nonresident  de- 
cedent if  within  the  state.  Re  Houdayer's 
Estate,    150   N.    Y.    37,   44   N.   E.    718, 

:  34:235 
Nonresident  decedent. 
See  also  supra,  619-621. 

622.  N.  Y.  act  1885,  §  1,  did  not  impose 
a  succession  tax  upon  property  passing  by 
will  or  intestacy  from  a  nonresident  of  the 
state  to  his  collateral  relatives.  People  v. 
Sherwood,   113  N.  Y.   174,  21   N.   E.   87. 

3:  464 

623.  Personal  property  of  a  nonresident, 
invested  or  habitually  kept  within  the  state, 
is  subject  to  the  collateral -inheritance  tax 
imposed  by  N.  Y.  Laws  1887,  chap.  713,  § 
1,  on  property  of  a  resident  which  passes 
by  will  or  by  the  intestate  laws  of  the  state. 
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or,  if  the  decedent  -was  a  nonresident,  on 
property  "within  the  state."  Re  Romaine, 
127  X.'y.   80,  27  N.  E.   759.  12:401 

624.  The  words  "being  in  this  state,"  in 
Md.  Code  1888.  art.  81,  §  102,  imposing  a 
collateral  inheritance  tax  upon  "all  assets 
.  .  .  of  every  kind  passing  from  any  per- 
son who  may  die  seised  and  possessed  there- 
of, l^eing  in  this  state,"  refer  to  the  prop- 
erty, and  not  to  the  person;  and  property 
actually  within  the  state,  although  for  other 
purposes  it  may  be  treated  as  constructive- 
ly elsewhere,  because  of  the  owner's  non- 
residence,  is  subject  to  the  tax.  State  v 
Dalrymple,  70  Md.  294,  17  Atl.  82,       3:  372 

625.  The  interest  of  a  nonresident  at  the 
time  of  his  death,  in  the  estate  of  his  de- 
ceased brother  within  the  state,  consisting 
of  bank  stock,  and  other  stocks,  bonds,  and 
cash,  is  property  within  the  state,  subject 
to  the  ^Maryland  collateral  inheritance  tax. 

Id. 
Gifts  to  illegitimates. 

620.  Under  the  Pennsylvania  law  exempt- 
ing from  the  collateral  inheritance  tax  prop- 
erty passing  to  children  and  lineal  descend- 
ants born  in  lawful  wedlock,  a  legacy  be- 
queathed to  an  illegitimate  son  is  subject 
to  such  tax,  although  bj-  an  act  of  the  legis- 
lature such  son,  previous  to  the  death  of 
the  testator,  was  made  the  heir  of  the  lat- 
ter'and  capable  of  inheriting  his  property 
as  if  he  had  been  begotten  in  lawful  wed- 
lock. Com.  v.  Ferguson,  137  Pa.  595,  20 
Atl.  870,  10:  240 

Gift  to  foreign  corporations. 

627.  Exemption  of  a  foreign  corporation 
from  taxation  under  the  laws  of  the  juris- 
diction of  origin  does  not  withdraw  it  from 
the  operation  of  the  Xew  York  collateral  in- 
heritance tax  law.  Catlin  v.  Trinity  Col- 
lege, 113  N.  Y.  133,  20  X.  E.  864,        *3:  MG 

628.  A  statute  conferring  upon  a  cor- 
poration a  limited  privilege  of  taking  and 
holding  property  in  the  state  does  not  re- 
lieve it  from  a  legacy  duty.  Re  Prime's  Es- 
tate, 136  X.  Y.  347,^32  x"^^  E.  1091,  18:  713 
Foreign  heirs. 

629.  A  state  tax  levied  on  the  succession 
by  foreign  heirs,  h'gatocs,  or  donees  to  prop- 
erty of  a  deceased  person,  is  inoperative  as 
to  a  citizen  and  subject  of  Itah',  who  by 
treaty  is  entitled  to  the  same  right  to  ac- 
<iuin'  |)rnporty  in  this  country  that  our 
citizens  have.  Rixner's  Succession,  48  La. 
Ann.  552,  19  So.  597,  32:  177 
Who  must  bear. 

For  Editorial  Xotes,  see  infra,  VI.  §  35. 

OIJO.  Tiu'  annuitant  must  bear  the  loss  of 
the  n  (luctioii  of  his  income  i)y  reason  of  the 
inuncdiale  deduction  from  the  principal  of 
tlie  tax  upon  the  remainderman  as  provid- 
ed i)y  .Mass.  Stat.  1891,  chap.  425.  in  the 
absence  of  any  provision  in  the  will  for 
reimbursing  him.  although  his  interest  is 
not  subject  to  taxation.  Minot  v.  ^Vintllrop. 
162  :\rass.  113,  38  X.  E.  512,  26:  259 


d.  Assessment  and  Collection. 

Assessment. 

Due  Process  in,  see  Constitutional  Law,  888.  ^ 

For  Editorial  Xotes,  see  infra,  VI.    §    34. 

631.  The  valuation,  for  purposes  of  suc- 
cession tax,  of  the  contingent  remainder  de- 
vised to  an  exempt  person  for  life,  is  to 
be  made  as  of  the  date  of  the  testator's 
death,  according  to  the  rule  laid  down  in 
the  statute,  by  actuaries'  combined  experi- 
ence tables,  with  4  per  cent  compound  inter- 
est, and  not  according  to  the  time  of  actual 
termination  of  the  life  estate,  although  such 
termination  occurs  before  the  valuation  is 
made.  Howe  v.  Howe,  179  Mass.  546,  61  N. 
E.  225,  55:  626 

632.  The  residuary  estate  is  not  subject 
to  any  deduction  for  the  purpose  of  de- 
termining the  collateral  inheritance  tax  pay- 
able thereon,  because  of  a  provision  of  the 
will  directing  payment  of  the  tax  on  the 
specific  lerracies  as  an  expense  df  adminis-- 
tration.  Re  Swift's  Estate,  137  X.  Y.  77, 
32  X.  E.  1096,  18:  709 
Collection. 

For  Editorial  X'otes,  see  infra,  VT.  §  34. 

633.  The  entire  tax  upon  an  annuitant 
must  be  deducted  as  soon  as  the  annuity  be- 
comes payable,  under  Mass.  Stat.  1891.  chap. 
425.  although  the  first  payment  or  payments 
will  be  thereby  exhausted.  Minot  v.  Win- 
throp,  162  Mass.  113,  38  X.  E.  512,    26:  259 


VI.   Editorial   Xotes. 
a.  Power  of  taxation;  what  taxable. 

1.  Power,  generally. 

§  I.  Generally. 

Power    to    tax,    legislative.      11:123.* 

Tax  statute  as  local  or  special  law.  2: 
579.* 

State  revenue  laws  as  due  process  of  law. 
2:  657.* 

Constitutional    restriction    of.     8:  369.* 

Ad  valorem;  constitutional  provision.  8: 
270.* 

Equality  and  uniformity.  1:  758;*  4:  809;* 
8:  369;'  13:  533.* 

Equal   privileges  as  to.     14:  583. 

Self-executing  effect  of  provision  as  to  uni- 
formity.    16:  284. 

Municipal  taxation.     9:  786. 

2.  For  what  purpose. 

§  2.  Generally. 

Must  be  laid  for  public  purposes,  and  not 
for  private  interests.  8: 
283.* 
Whether  particular  purpose  is  public 
or  private,  as  a  legislative 
fpiestion.      8:  284.* 

Purposes  for  wliich  autliorized.  13:  533;* 
14:  474. 

For  local   purposes.     13:  533.* 

To   defray    cost    of    municipal    waterworks. 
61 :  50. 
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For   levees.      58:  758. 

For   salarj'^  of  pastor.     38:  687. 

By  countj'  for  state  institution.     17:  795. 

For    county    and    municipal    purposes.      2: 

189.» 
Water  rates  as  taxes.     21:  519. 
License  fees  as  taxes.     4:  80!);*  9:  786.* 

3.  What    taxable. 

§  3.  Generally. 

Nature  of  railroad  property  for  purpose  of. 
66:  51. 

Toll  bridge.     58:  168. 

Good   will  of  business.     58:  566. 

Property  right  in  intellectual  productions. 
51:  381. 

Credits.     2:  800.* 

Bicycles  as  subjects  of  taxation  by  munici- 
palities.    47:'304. 

Property  of  nonresident  held  by  resident 
trustee.     2:  801.* 

Municipal   waterworks.     60:  850. 

Assessment  and  taxation  of  pew.     22:  215. 

For  highways.     8 :  304.* 

Property  of  joint -stock  association.  22: 
478. 

Effect  of  dissolution  on  taxation  of  part- 
nership property.    22:  478. 

§  4.  What  constitutes  real  estate  for  pur- 
poses of. 

Coal.     15:  297. 

Public  land  claims,  and  improvements 
thereon.     15:  297. 

Ijeasehold  interests.     15:  297. 

Wharves,  piers,  and  bridges.     15:  298. 

Railway  property.     15:  298. 

Pipe  line.     15:  299. 

Telegraph  line.     15:  299. 

Water  and  gas  companies'  property.  15: 
299. 

§  5.  Municipal  taxation  of  rural  lands  with- 
in corporate  limits. 

Validity  of  exemption  or  discrimination  in 
rates.     34:  193. 

Construction  of  statutory  exemption  or  dis- 
crimination.    34:  194. 

Right  to  repeal  exemptions.     34:  195. 

Validity  of  taxation  of  farm  lands.  34: 
195. 

Power  of  courts.     34:  196. 

What  property  is  taxable.     34:  198. 

Power  of  municipality  to  exempt.     34:  200. 

Original  incorporation.     34:  200. 

Assessments.      34:  200. 

Method  of  raising  question.     34:  200. 

§  6.  Taxation  of  municipal  waterworks. 

Property  of  private  company.     60:  850. 

Works  owned  by  municipality.     60:  851. 

Proper  outside  limits  of  municipality.  60: 
852. 

Exemptions.     60:  853. 

Construction  of  statutes.    60:  854. 

Where  taxable.     60:  854. 

Amount.     60:  854. 

Character  of  property.     60:  855. 

Enforcement.     60:  855. 

§  7.  Double  taxation;  mortgages. 

As  to  Double  Taxation,  see  also  infra,  VI. 
§§  12,  13,  15. 

Double  taxation;  what  constitutes;  valid- 
ity.    16:59. 

Power  to  tax  mortgages.     16:  59. 


Property  of  mortgagor  and  of  mortgagee 
distinguished.     2:  801.* 

Taxation  of  mortgage  as  double  taxation. 
2:  350;*   16:  60. 

§  8.  Exemptions. 

As  to  Exemption  from  Assessment  for  Pub- 
lic Improvements,  see 
Public     Improvcjnents,   V. 

§  11. 

See  also  infra,  VI.  p§  12-15. 

Question  as  to  exemption  from,  as  Federal 
question.      62:  537. 

Extent  of  exemption.    9:  629. 

Power  of  state  legislature  to  exempt  from 
taxation.     19:  77. 

Municipal  power  to  exempt.     15:  860. 

Grants  of  immunity  strictly  construed.  3: 
206;*    7:  70.* 

Of  public  property.     2:  148;*  10:  376.* 

Of  means  and  appliances  of  government.  1: 
245.* 

Of  consuls.     45:  587. 

Of  Indians.     13:  512.* 

Of  consolidated  company.     6:  222." 

Of  railroad  property.     1 :  244.* 

Of  lands  annexed  to  towns  and  cities.  1 : 
758.* 

Of  cemeteries.     10:  365.* 

Of  corporations  engaged  in  manufacture. 
58:  603. 

Of  patent  rights.     29:  792;   57:  57;   58:  564. 

Of  copyrights.     57:  57. 

Of  property  devoted  to  educational,  liter- 
ary, or  scientific  purposes. 
10:  376.* 

Restricted  to  use  of  property.     9:  629.* 

Effect  of  using  property  of  a  religious, 
charitable,  or  educational 
institution  in  secular 
business  or  for  revenue, 
upon  its  right  to  exemp- 
tion from  taxation.  19: 
289. 
Property  of  religious  associations.     19: 

290. 
Property  of  charitable    or    educational 

institutions.     19:  291. 
School  farms  and  gardens.     19:  292. 
Property  rented   or  kept   with  a   view 
of  obtaining  revenue.     19: 
293. 
Exemption  not  removed  by  doing  some 
work   for   a    money    con- 
sideration.    19:  295. 
Unused  or  alienated  property.     19:  296. 

§  9.  Affecting  commerce. 

See   also   infra,  VI.   §    16. 

State   taxation  as  interference   with   inter- 
state   commerce.      9:  366.* 
Taxation   of   railroad    receipts    as.      1: 

232.* 
Taxation  on  bridges  as.    29:  71. 

Power  of  state  to  tax  interstate  telegraph 
messages.     24:  161. 

Invalidity  of  state  laws  imposing  taxes  or 
penalties  upon  immigra- 
tion.     13:  686. 

Invaliditv  of  license  tax  on  importer.  11: 
180.* 

Invalidity  of  tax  on  sale  of  imports.  11: 
179.» 
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b.  Corporate  taxation. 


§  TO.  Generally. 
See  also  infra,  VI.  §  19. 
On  consolidated  corporation.    6:  222." 
Taxation   of   consolidated  interstate  corpo- 
ration.    15:  85. 
Corporations   as   persons  under  laws  relat- 
ing to  taxation.     19:  224. 
§  II.  State  taxation  of  national  banks. 
Decisions  prior  to  establishment  of  nation- 
al banks.    45:  737. 
Acts   establishing  national  banks.     45:  738. 
Taxation   of   property    franchises     or     pro- 
cesses    of    banking.     45: 
739. 
Taxation  of  shares  of  stock.    45:  743. 
Shares  may  be  taxed.    45:  743. 
Requirement  as  to  equality.     45:  744. 
Form  of  legislation.     45:  744. 
What     is     moneyed     capital.     45: 

745. 
EflFect  of  exemption  of  property  in 

state.  45:  746. 
Discrimination.  45:  748. 
Deduction     of     indebtedness.      45: 

751. 
Other    deductions.      45:  753. 
Difference    in    manner     of     taxing 
statie  and  national  banks. 
45:  755. 
Discount  for  prompt  payment.   45 

756. 
Uniformity  throughout  state.     45 
756. 
Method  of  fixing  value  of  shares.     45 
756. 
Valuation  above  par.     45:  756. 
Deduction  for  investment  in  bonds. 

45:  757. 
Deduction    for   investment   in    real 
estate  and  other  property. 
45:  757. 
Method  of  assessing  the  tax.     45:  758. 
Period  for  which  tax  payable.    45:  758. 
Where  tax  is  to  be  assessed.    45:  759. 
Territories   may   exact  tax.     45:  7G2. 
Bank  officers  to  assist.     45:  762. 
Provisions  of  state  Constitutions.     45:  763. 
Remedies.     45:  763. 
Contracts  for  special  rates.     45:  764. 
Tax  on  bank  officers.     45:  764. 
§  12.  Taxation  of  corporate  franchise. 
In  general.     57:  34. 
Power  and  jurisdiction   of   a  state  to  tax. 

.57:  34. 
Some  general  principles.     .57:  35. 
What  are  franchises.     57:  35. 
In  general.     57:  35. 
Within  tax  laws.     57:  36. 
Nature    of    subjects    of   taxation.     67: 
37. 
Taxability  of   franchises.     57:  38. 
Wlien  taxable.     57 :  38. 
When  not  taxable.     57:  39. 
Generally.    57:  39. 
By  the  state.     57 :  40. 
Locally.     57:40. 
Exemptions.     57:  42. 
Property  exempt   as  part  of  franchise. 
57 :  45. 


Franchise  taxes.     57:  48. 

What  taxes  are  such.     57:  48. 

What  taxes  that  seem  to  be  such  are 

not.     57:  61. 
Taxes  on  capital  stock.     57:  53. 
Interference  with  Federal  agencies  and 
burdens         on         Federal 
grants.     57:  55. 
Franchises.     67:  55. 
Railroads.     67:  55. 
Telegraphs.     67:  56. 
Bridges.     57 :  56. 
Banks.     67:  56. 
United  States  bonds.     67:  57. 
Patents  and  copyrights.     57:  57. 
Taxes  on  passenger  traffic.     57:  69. 
Taxes  on  receipts,  income,  etc.     57:  59. 
Corporations  engaged  in  interstate 
or  foreign  commerce.     57: 
59. 
Railroad,      steamship,     navigation, 
express,       and     telegraph 
companies,  generally.    57: 
64. 
Miscellaneous  corporations.   57:  68. 
Local   taxes   on   receipts    of    local 
corporations.     67:  68. 
Taxes  on  insurance  premiums.     57:  69. 
In  general.     57:  69. 
Domestic   companies.      57:  70. 
Foreign  companies.     67:  71. 
Taxes  on  bank  deposits.     57:  72.  ' 
Organizations   subject    to    franchise    taxes. 
57:  73. 
Generally.     57:  73. 
Domestic  corporations.     57:  75. 
In  general.     67:  76. 
Engaged    in    interstate    commerce. 

67:  79. 
Possessed  of  other  franchises.    67; 
80. 
Foreign  corporations.     57:  80. 
In  general.     57:  80. 
Conditions   ui)on  the    privilege    of 
exercising  corporate  fran- 
chises.    57:  83. 
•  What  is  doing  business  or  employ- 
ing    capital      within     the 
state  and  the  meaning  of 
tax  laws.     67:  88. 
Engaged    in    interstate    commerce. 
57:  92, 
Limitations  on   franchise  taxation.     57:  93. 
Constitutional.     57:  93 
Double  taxation.     57:  97. 
Valuation  of  franchises  for  the  purposes  of 

taxation.     57:  98. 
Administration  and  relief.     57:  104. 
What  property  is  part  of  the  franchise  of 
a    corporation     for      pur- 
poses of  taxation.     17:92. 
§  13.  Taxation  of  capital  stock. 
In  general.     58:  513. 

What  capital  stock  is,  as  a  subject  of  tax- 
ation.    58:  514. 
Concerns  taxable  on  capital  stock.     58:  522. 
Domestic  corporations.     58:  522. 
Consolidated   corporations.     58:  523. 
Foreign  corporations.     58:  523. 
Mutual   companies.     58:  525. 
Unincorporated    associations.      58:  526. 
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Taxable  elements  and  determining    factors 
in  the  taxation  of  capital 
stock.     58:  527. 
Capital, — authorized,       subscribed,      or 

paid  in.     58:  527. 
Property  and  assets  in  gross.     58:  528. 
Property   out   of  bounds.      58:  529. 
Property  situated,  capital  employed,  or 
business  done,  within  the 
taxing    jurisdiction.       58: 
531. 
In  general.     58:  531. 
Domestic   corporations.     58:  532. 
Foreign  corporations.     58:  534. 
Intangible   property.     58:  540. 
Franchises.     58:  540. 
Patents  and  copyrights.    58:  564. 
Goodwill.     58:  506. 
Stocks  in  other  corporations.     58: 

568. 
United  States  bonds.     58:  568. 
Miscellaneoiis.     58:  569. 
Siirplus,   reserve   funds,   accumulations, 
profits,   income',    earnings, 
etc.     58:  569. 
Dividends.     58:  572. 
Shares.     58:  573. 

In  general.    58:  573. 
Issued    and    outstanding.      58:  574. 
At   par.     58:  574. 

At    market   or   actual   value.      58: 
574. 
Debt.     58:  577. 
Stockholders.     58:  577. 
Residents.     58:  577. 

In  domestic  companies.     58:  577. 
In   foreign  companies.     58:  578. 
Nonresidents.     58:  580. 

In  domestic  companies.    58:  580. 
In  foreign  companies.     58:  583. 
Miscellaneous.     58:  583. 
Dividends.     58:  585. 

Duty  of  corporations  to  collect  taxes  upon 
their  share  stock.  58:  588. 
Double  taxation.     58:  589. 

Corporations      and     stockholders.      58: 

589. 
Capital   stock   and   corporate  property. 

58:  593. 
In  general.     58:  594. 
Valuation.    58:  594. 

In  general.     58:  594. 
Deductions.    58:  599. 

Indebtedness.     58:  599. 

Real     estate     and     other    tangible 

property.     58:  600. 
Intangible  assets.     58:  602. 
Miscellaneous.     58:  603. 
Exemption.     58:  603. 
Limitations.      58:  605. 
Statutory  constructions.     58:  609. 
Administration  and  relief.     58:  612. 
Wlien  liability  begins.     58:  612. 
Practice    and    procedure     of     assessors. 

58:  612. 
Acts  and  omissions  of  taxpayers.     58: 

614. 
Suits,   actions,    and    proceedings.      58: 
615. 
.Judicial  supervision.     58:615. 
Parties.    58:  615. 


Enforcing  payment.    58:  616. 
Recovery  back.     58:  616. 
Miscellaneous.      58:  617. 
§  14.  Corporate  taxation  as  affected  by  con- 
tract  clause  in    Federal    Constitu- 
tion. 
In  general.    60:  33. 
Controlling  principles.     60:  37. 
In  general.     60:  37. 

In  the   United   States  Supreme  Court. 
60:40. 
Ijcgislative  and  governmental  powers.     60: 

43. 
Constitutional  changes.    60:  49. 
Incorporation  and   exemption   acts.     60:  51. 
Grants   constituting  contracts.     60:  51. 
Generally.     60:  51. 
Commutations.     60:  55. 
The  Ohio  bank  cases.     60:  60. 
When    contracts   do  not   arise.     60:  64. 
Reserved  right  to  alter,  amend,  and  repeal- 
60:  69. 
In  charters.     60:  69. 
In  general  statutes.     60:  70. 
In  Constitutions.     60:  74. 
Interpretations.     60:  75. 

Extent  of  exemptions.     60:  75. 
In  general.     60:  75. 
The  Tennessee  bank  cases.     60:  86. 
Miscellaneous.     60:  91. 
Implied    repeals.      60:  93. 
Acts  that  impair.     60:  93. 
Acts  that  do  not  impair.     60:  97. 
Transfers  and  survivals.     60:  99. 
In  general.     60:  99. 

Grants  to  one  corporation  of  the  rights,, 
privileges,     etc.,     of     an 
other.     60:  99. 
Consolidations.     60:  101. 
Mortgage  foreclosures.     60:  102. 
Other  successions.     60:  103. 
Loss  of  exemption.     60:  105. 
§  15.  Constitutional  equality  in  relation  to. 
Generally.     60:  321. 
Natural  "justice.     60:  321. 
Need   of   constitutional   guards   against   in- 
equality.    60:  323. 
Absolute  equality  unattainable.     60:  324. 
Constitutional  provisions.     60:  325. 

The  Federal  Constitution.     60:  325. 
The  state  Constitution.     60:  325. 
Inclusiveness    of    equal    rights,     privileges, 
immunities,     and    protec- 
tion of  the  laws.     60:  329. 
Status  of  corporations.     60:  330. 
Citizenship.      60:  330. 
Personality.     60:  330. 

Within  the   14th  Amendment.    60: 

330. 
Within  statutes.     60:  331. 
Excises  upon  franchises,  privileges,  and  oc- 
cupations.    60:  333. 
Classification.     60:  339. 
In  general.     60:  odO. 

The  power  to  classify.     60:  339. 
The   limitations.      60:  342. 
In  the  concrete.     60:  345. 

Reasonable  classifications.     60:  345. 
Unreasonable    classifications.      60: 
347. 
Constituents    of   the    same    class.     60: 
348. 
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Justifiable  discrimination.     60:  348. 
Improper    discrimination.      60:  349. 
Exposition   and    interpretation.     60:  351. 
Constitutions.     60:  351. 
Statutes.     60:  352. 

Consistent   laws.     60:  352. 
Inconsistent    laws.      60:  359. 
Retaliation   laws.     60:  360. 
The  conflict  in  Wisconsin.     60:  361. 
Commutations  and   exemptions.     60:  363. 
Double  taxation.     60:  366. 
Assessments  at  full  value  when  valuations 
generallv    are     less.       60 
368. 
Different   methods  of  assessment    and    pro- 
cedure.    60:  372. 
Miscellaneous.     60:  374. 
§  i6.  Corporate  taxation  and  the  commerce 

clause. 
Generally.     60:  641. 
What  is  commerce.     60:  642. 
Congressional  inaction  means  freedom.    60: 

647. 
State  powers.     60:  640. 

None   to   tax   external   commerce.     60: 

649. 
Legislation      affecting      external     com- 
merce not  always  invalid. 
60:  650. 
Property   taxation.     60:  651. 

Corporate  property.     60:  6.52. 
Generally.     60:  652. 
Vehicles  of  commerce.     60:  653. 
Mobile.      60:  654. 
Immobile.      60:  656. 
Freight   carried  bv   interstate   carriers. 

60:  657. 
Traffic.     60:  659. 

Beginning.     60:  659. 
Intransit.     60:  660. 
Termination.    60:  662. 
Original  packages.     60:  664. 
Property  sent  into  a  state  for  sale.   60: 
664. 
Intercourse.     60:  666. 

Passenger  travel.     60:  666. 
Telegrams.     60:  669. 
Internal  commerce.     60:  669. 
Receipts  from  commerce  across  state  lines. 

60:  671. 
Excises.     60:  674. 

Domestic  corporations.     60:  674. 
Consolidated  corporations  and  corpora- 
tions    holding     franchises 
from      different       govern- 
ments.    60:  676. 
Foreign   corporations.      60:  677. 

Exclusion   and    conditional    admis- 
sion.    60:  677. 
Business   and   the   privilege  of  do- 
ing business.     60:  680. 
Agents  and  agencies.     60:  686. 

Telegraph,   railroad,    express,    and 
other  transportation  busi- 
ness.    60:  087. 
Trade.     60:  680. 
Occupations.     60:  691. 
Charges  for  facilities,  services,  and  policing. 
60:  693. 


§   17.  Taxation  of  manufacturing  corpora- 
tions. 
(Jenerally.     64:  33. 
Definitions.    64:  34. 
General.     64:  34. 

Lexicographical.      64:  34. 
Judicial.     64:  34. 
Principles.      64:  36. 
Examples.     64:  37. 
Evolution   of   manufactured   products.     64: 
41. 
In  general.     64:  41. 
Nature's   bountj'.      64:  41. 
Initial  operations.     64:  43. 
Development.     65:  45. 
ilanufacturing      through      contractors. 

64:  46. 
Assembling   ready-made  parts.     64:  48. 
Finished  works.     64:  50. 
Organization.     64:  52. 
In  general.     64:  52. 

Domestic  and  foreign  corporations.    64: 
53. 
Operation.     64:  54. 

In   genferal.      64:  54. 

Manufacturing  and   its   incidents.     64: 

55. 
Incidental  manufacturing.     64:  55. 
Associated    enterprises.      64:  55. 

Production  of  raw  materials.     64: 

55. 
Trade  and  commerce.     64:  56. 
Miscellaneous.     64:  57. 
Special  industries.     64:  58. 

Light  and  power  companies.     64:  58. 
Gas.     64:  58. 
Electricity.     64:  59. 
Printing  and  publishing.     64:  62. 
Purveying.     64:  64. 

Collecting  and  distributing  ice.     64:  66. 
Interpretation  of  laws.     64:  66. 


c.  Where  taxable;  situs  of  property. 


§18.  Generally. 

Situs    of    property    for   taxation.      1:237;* 

*2:  188;*    8:  280.* 
IMace  of  taxation  of  corporation.     2:  798.* 
Place  of  taxation   of  partnership  property. 

22:  477. 
Situs   of  railroad  rolling-stock   for  purpose 

of  taxation.     69:  445. 
Where  shares  of  stock  taxable.     2:799.* 
Taxation  of  shares  of  stock  owned  by  non- 
residents.     58:  580. 
Where   debt   taxable.     2 :  800.* 
Taxation    of    debts     to     nonresidents.      2: 

800.* 
Where  notes  taxable.     2:  801.* 
Where  mortgages  taxable.    16:  60,  730. 
Jurisdiction  as  to  taxation   of  bridge  over 
river     forming     boundary 
of  a  state  or  its  divisions. 
29:  69. 
General  rule.     20:  69. 
Statutory  rules.     29:  71. 
Effect    on   commerce.     29:  71. 
Taxation    on   capital    stock.     29:  71. 
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§   19.  Situs,  for  taxation,  of  tangible  per- 
sonal property  of  domestic  corpora- 
tions. 
In  general.     69:  431. 
Essentials  of  jurisdiction.    69:  432. 
Localization  of  corporations.       69:  433. 
Principal  ofTice  as  domicil.     69:  433. 
In  general.     69:  433. 
Of  railroads.     69:  436. 
Effect  of  certificate  of  incorporation  on  the 

question    of    domicil.      69: 

437. 
Legislative  power  to  fix  the  situs  of  prop- 
erty    for     taxation.       69: 

441. 
Personal  property  physicalh'  present  in  the 

taxing     jurisdiction.      69: 

442.  % 

Tangible   property  outside  the    state.      69: 

■443. 
Particular  classes  of  property.     69:  445. 
Railroad  rolling-stock.     69:  445. 
Water  craft.     69:  447. 
§  20.  Situs,  for  taxation,  of  debts  evidenced 

by  notes  and  mortgages. 
In  general.      16:  729. 
Mortgages.     16:  730. 
Notes.      16:  730. 
"When   held   by   agent   residing   in   different 

state  from  principal.     16: 

731. 
§  21.  Place  of  taxation  of  trust  property. 
Generally.     20:  151. 

Who  are  trustees  within  the  rule.     20:  152. 
In  case  of  several  trustees.     20:  152. 
Executors   and   administrators.     20:  153. 
Taxes  on  infants'  property.     20:  155. 
Lunatics'    property.      20:  15.t. 
§  22.  Where  ships  are  taxable. 
Oenerally.     37:  518. 
Different    jurisdictions     within     the     same 

state.     37:  518. 
Vessels  away  merel}'  on  a  voyage.    37:  519. 
V^essels  away  indefinitely.     37:  519. 
What  is  home  port.     37:  520. 

d.  Assessment  and  levy;  enforcement;  col- 
lection. 

§  23.  In  general. 

Application  of  due  process  of  law  provision 
to  tax  proceedings.  2: 
656.* 

Mandatory  or  directory  effect  of  provisions 
in  tax  laws.     12:  357.* 

T^evy  by  mistake.     12:  018.* 

Personal  obligation;  duty  of  citizen  to  pay. 
11:  817> 

§  24.  Assessment;    valuation;    equalization. 

AVith  Respect  to  State  Taxation  of  Nation- 
al Banks  see  supra,  VI.  § 
11. 

With  Respect  to  Taxation  of  Capital  Stock 
of  Corporation,  see  supra, 
VL  §  13. 

In  Relation  to  Corporate  Taxation,  as  Af- 
fected by  Provision  for 
Constitutional  Equality, 
see  supra,  VI.  §  15. 

Principle  that  taxation  shall  be  in  propor- 
tion to  value  of  benefit. 
2:  826.* 


First  and  last  days  in  computing  time  for 
assessment.     49:  236. 

To  whom  taxes  on  land  assessed.     2:  773.* 

Name  in  which  partnership  property  should 
be  assessed.     22:  478. 

On  railroads.     2:  188.* 

Reassessment.     6:  802." 

Relief   against    assessment.      IG;  293.* 

Equalization,  state  board  of.     2:  188.* 

Constitutionality  of  provision  for  deduc- 
tion of  debts  from  credits 
or  other  property.  23: 
278. 

Set-off  for  debts  in  assessment  of  partner- 
ship   property.     22:  477. 

§  25.  Assessment  on  property  of  decedent's 
estate. 

In  general.     56:  034. 

Assessment  to  decedent.     56:  634. 

Assessment  to  '"estate  of"  decedent.  56: 
636. 

Assessment  to  heirs  or  devisees,  next  of  kin 
or   legatees.      56:  645. 
Liability  to  assessment.     56:  645. 
Sufficiency    of    description    by     general 
words.     50:  645. 

Assessment  to  executors  or  administrators. 
56:  647. 

§  26.  Pajonent;  tender. 

Right  to  Recover  Back  Illegal  Taxes,  see 
Assumpsit,  III.  §  4. 

Payment  of  stockholder's  taxes  out  of  cor- 
porate fund.     2:  798.* 

Payment  of,  as  a  qualification  of  grand  ju- 
ror.    28:  198. 

Mandatory  injunction  to  compel  reception 
of  coupons  for  taxes.  20: 
167. 

Duty  of  life  tenant  to  pay.     32:  744. 

Payment  of,  by  mortgagee,  tacking  to  mort- 
gage debt.     5:  293. 

Effect  of  tender  of  tax  or  redemption 
money.      20:  491. 

Tender  of  tax  or  redemption  money  pre- 
vented by  officer.    20:  489. 

Equitable  relief  against  forfeiture  of  estate 
for  nonpayment  of  taxes. 
69:  848. 

§  27.  Enforcement  and  remedies,  generally. 

With  Respect  to  Taxation  of  Capital  Stock 
of  Corporation,  see  supra, 
VI.  §  13. 

First  and  last  davs  in  computing  time  for, 
49:  236. 

Unconstitutionality  of  statute  as  defense 
against  mandamus  to 
compel  enforcement  of 
tax.     47:514. 

Remedy  for  collection.     11:  818.* 

Suits  to  collect.     11:  817.' 

Assumpsit  to  recover  tax.     11:  818.* 

Imprisonment    for   nonpayment.     34:  654. 

Injunction  to  restrain  collection  of  illegal 
taxes.     22:  699. 

Remedies  with  respect  to  state  taxation  oT 
national    banks.      45:763. 

Duty  of  corporations  to  collect  taxes  upon 
their  sliare  stock.  58: 
.)S8. 

§  28.  Lien;  priorities. 

Lien  of  taxes  on  real  property.  10:  478;* 
11:317.* 
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When  taxes  become  a    lien    on    land.     15: 

236. 
Priority  of  claims  for  taxes  against  the  as- 
sets of  a  debtor.     29:  278. 
Upon   what  based.     29:  278. 
Constitutionality    and    construction    of 

provisions   for.     29:  278. 
What  is  included  in  the  right.     29:  279. 
Taxes,  generally.     29:  279. 
Claims  against  collectors.     29:  279. 
Nature   and   extent    of    priority.      29: 

279. 
Subrogation  of  persons  paying  the  tax. 

29:  282. 
What  amounts  to  a  divestiture  of  the 

right.     29:  282. 
Enforcement  of  the  right.     29:  284. 
§  2g.  Sale  for  nonpayment. 
Where  tax  sales  to  be  made.     33:  96. 
When  sale  for  taxes  will  be  enjoined.     10: 

294.* 
Conditions     precedent     to     right    to    relief 
from  invalid  tax  sale.    10: 
296.* 
Validity  of  tax  sales  where  nonpayment  is 
due  to   mistake   or  negli- 
gence  of  the   tax  officers. 
20:  487. 
When  tax  officers  furnish  to  purchasers 
of   the   property   a   state- 
ment     of      the      amount 
against      such      property. 
20:  487. 
As  affected  by  application  of  payments. 

20:  488. 
Proving  payment  of  taxes  and  the  ef- 
fect thereof.     20:  488. 
When   a  tender   of   tax   or  redemption 
money    is     prevented    by 
the  officer.    20 :  489. 
Effect   of   tender   of   the   taxes    or    re- 
demption money.     20:  491. 
Necessity  of  immediate  payment  on  a  tax 

sale.     33:481. 
Eemedv  of  purchaser  at    invalid    sale.     4: 

589.* 
Effect  of  sale  of  lands  for  husband's  taxes 
upon  wife's  right  of  dow- 
er.     18:  79. 
Effect  of  purchase  of  outstanding  tax  title 
bv  cotenant.     2:  172;*  10: 
101.* 
Purchase  by  tenant  at  tax  sale  during  ten- 
ancy.    53:  939. 
Effect  of  tax  sale  on  land  held  by  life  ten- 
ant.   32:  805. 
Ccneral  rule.     32:  805. 
l-onant  in  dower.     32:  807. 
Tenant  by  curtesy.     32:  808. 
Devisee   for  life.     32:  808. 
Position  of  purchaser.     32:  808. 
The   statute  of  limitations.     32:  809. 
Decisions     under    state     statutes.      32: 
809. 
The  effect  on   estates   in    reversion    or    re- 
mainder  of     a     tax     sale 
duriiig  the  existence   of  a 
life   estate.      33:  688. 
In  general.     33:  689. 

When    sale    binds    the    remainder-man. 
33 :  689. 


When  remainder  not  affected.     33:  693. 
Remedy   of    remainder-man   when   sale 
affects     his     estate.      33: 
695. 

§  30.  Redemption. 

Necessity  of  strict  compliance  with  stat- 
ute.    9:  767.* 

Right  of  owner  to  rely  on  receipt  of  notice. 
9:  768.* 

To  whom  notice  to  be  given.     9:  768. 

"WTiat  notice  must  contain.     9:  768.* 

Service  of  notice.     9:  769.* 

Copy  of  notice  sent  by  mail.     9:  769.* 
Constructive     notice;     service     by 
publication.     9:769.* 

Right  of  redemption  as  affected  by  error 
or  negligence  of  tax  offi- 
cials.    6:50.* 

§  31.  Tax  deed;  tax  title. 

Tax  deed  as  presumptive  evidence  of  title. 
2:  773,*  774.* 

Tax  deed  as  conclusive  evidence  of  title.  2: 
774.* 

Tax  deed  as  evidence  of  sale.    2:  774.* 

Tax  deed  as  prima  facie  evidence  of  truth 
of  its  recitals.     2:  774.* 

Tax  deed  as  prima  facie  evidence  of  pre- 
requisites complied  with. 
2:  773.* 

Limitation  of  actions  to  overturn  tax  titles. 
2:  514.* 
Periods  in  several  states.     2:  514.* 
When  statute  begins  to  run.     2:  515.* 

Contesting  tax  title.     2:  773.* 

§  32.  Tax  officers. 

Tax   collectors   as   public   officers.      17:  247. 

Jurisdiction  of  assessors.     9:  493.* 

Effect  of  negligence  of  tax  officers.  12: 
751.* 

e.  Succession  or  inheritance  tax. 

§  33.  Generally. 

Constitutionality      of    laws     imposing.     2: 

826;*    12.:  402.* 
Nature  of.     2:  825.* 
Not  a  tax  on  property.    4:  171.* 
When  imposed.     2:  826.* 
Estate  subject  to  tax.     2:  827.* 
On   property   passing  by  intestate   laws  of 

another  state.     3:  372.* 
On  bequests  to  colleges.     3:  206;*  12:  401.* 
Persons  subject  to  tax.  2:  826.* 

Adopted  children.     2:827;*   12:404.* 
Under  United  States  revenue  laws.    2:  827.* 
§  34.  Effect  of  New  York  statutes, 
legacies   and  interests  liable   for  tax.     12: 

403.* 
Estates  and  interest  exempt  from  tax.     12: 

403.* 
Exemption  of  beneficient  and  charitable  as- 
sociations.     12:  404.* 
Contingent  estates.     12:  404.* 
Adopted  children.  *]2:  404.* 
Corporations,   associations,  etc.,    when    not 

exempt.     12:405.* 
Assessment  of  tax.    12:  406.* 
Authorilv    and    power    of    surrogate.     12: 

400.*     • 
Application   for  appraiseraent.     12:  406.* 
Appraiser,    ai)p<>intnieiit    and  duty  of.     12: 

406.* 
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Valuation.     12:  406.* 

Keport  of  appraiser.     12:  407.* 

Payment  of  tax.     12:  407.* 

§  35.  Under  Pennsylvania  laws. 

Estates  in  remainder.     10:  240.* 

Devise  of  residue  to  widow.     10:  241.* 

Realty  converted  into  personalty.     10:  241.* 

Legacy   in   trust   for   cnaritable   uses.      10: 

241.* 
Right    of   grantee    in   deed   to    recover    tax 

paid.     10:  241.* 


TAX  LIST 

Validity  of  Contract  to  Print,  see  Contracts, 

496. 
As  Evidence,  see  Evidence,  IV,  h. 
See  also  Taxes,  357-359. 


TAXPAYER. 


Infringement  of  Constitutional  Rights  giv- 
ing Supreme  Court  Appellate  Jurisdic- 
tion, see  Appeal  and  Error,  67. 

Costs  of  Suit  by,  see  Costs  and  Fees,  9. 

Estoppel   of,   see   Estoppel,   145. 

Jurisdiction  of  Equity  Over  Suit  by,  see 
Equity,  42. 

Right  to  Maintain  Injunction  Suit,  see 
Injunction,  I.  j.  and  k. 

Suit  by  generally,  see  Parties,  96-101. 

Competency  as  Juror,  see  Jury,  86,  87. 

Laches  of,  see  Limitation  of  Actions,  43. 

Suit  to  Vacate  City  Contract,  see  Mu- 
nicipal Corporations,  279. 

Action  by,  to  Annul  Ordinance  Accepting 
Gift,  see  Municipal  Corporations,  339. 

Multifariousness  of  Bill  by,  see  Pleading 
182. 


TAX  RECEIPTS. 


Liability   of   Bank   Receiving,   as   Deposits, 
see  Banks,  68. 


TEA. 

Editorial   Notes. 


Misrepresentation  as  to,  as  affecting  valid- 
ity of  trademark.     19:  54. 


TEACHER. 


Residence    of,   in    School   House,   see   Land- 
lord and  Tenant,  1. 
Libel  of,  see  Libel  and  Slander,  58,  105. 
Discharge  of,  see  Master  and  Servant,  37. 
In  General,  see  Schools,  II,  VI.  §§  6-9. 


TEACHING. 


TEAM. 
Exemption  of,  see  Exemptions,  40,  41. 


TEAMSTER. 


Grant  of  Exclusive  Privilege  to,  see  Car- 
riers, 1060. 

Exemption  in  Favor  of,  see  Exemptions,  40, 
41. 

License  of,  see  License,  99. 

Assumption  of  Risk  by,  see  Master  and 
Servant,  318,  335. 

Liability  for  Negligence  of,  see  Master  and 
Servant,  646,  647. 

Editorial  Notes. 

As  independent  contractors.   65:  467. 


TELEGRAPHS. 


Validity  of  Agreement  in  Restraint  of,  see 
Contracts,  579. 


I.    Franchises;    Construction   and   Opera- 
tion. 
n.  Messages. 

a.  Liability  as  to  Transmission  Gen- 

erally. 

1.  Duty  to  Receive  Message. 

2.  Failure  to  Transmit  Message. 

3.  Mistake  in  Telegram. 

4.  Forged    or    Fraudulent     Mes- 

sage. 

5.  Duty  as  to  Delivery. 

b.  Sufficiency  of  Notice  of  Contents. 

c.  Stipulations   and   Conditions. 

d.  Penalties. 

e.  Miscellaneous. 
III.  Editorial  Notes. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  412. 

News  Collected  by,  as  Subject  of  Copy- 
right, see  Copyright,  9. 

Protection  of  News  Gathered  by,  see  In- 
junction, 127. 

As  to  Uses  and  Dangers  of  Electricity,  see 
Electricity. 

Judicial  Notice  as  to  Necessity  of,  to  Opera- 
tion of  Railroad,  see  Evidence,  83. 

Admissibility  of  Statements  of  Agent,  see 
Evidence,  1639,  1640. 

Wires  Preventing  Extinguishment  of  Fire, 
Liability  for,  see  Fires,  3. 

Partnership  between  Telegraph  Company 
and  Railroad  Company,  see  Partner- 
ship; 13. 

Receiver  of  Company,  see  Receivers,  86. 

Specific  Performance  of  Agreement  of  Rail- 
road Company  with,  see  Specific  Per- 
formance, 61. 


I.  Franchises;   Construction  and  Operation. 

Over  Railroad  Right  of  Way,  Damages  for, 

see  Damages,  460-462. 
Proceedings  for  Acquiring  Part  of  Railroad 

Right  of  Way  for    Line,    see    Eminent 

Domain.  181. 
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Statute  Authorizing  Construction  of  Line 
along  Railroad  Right  of  Way,  see  Con- 
tracts, 372. 

Revocation  of  License  to  Construct  Line 
along  Railroad  Right  of  Way,  see 
License,  10. 

Ejectment  for  Removal  of  Poles,  see  Eject- 
ment, 22. 

Purchaser's  Right  to  Bring  Ejectment 
against  Telegraph  Company  Wrong- 
fully Constructing  Line,  see  Eject- 
ment, 9. 

Condemnation  of  Land  for,  see  Eminent 
Domain,  60-62. 

Telegraph  Line  as  New  Servitude,  see  Emi- 
nent Domain,  396,  404-415. 

Burden  of  Proof  in  Condemnation  Proceed- 
ings, see  Evidence,  642. 

Telegraph  Lines  in  Street,  see  Highways, 
86,  89-94. 

Injury  to  Trees  in  Street  while  Construct- 
ing Line„  see  Highways,   183-185. 

For  Editorial  Notes,  see  infra.  III.  §§  1,  2. 

1.  Legislative  authority  to  a  telegraph 
company  to  constrct  its  lines  along  and 
upon  any  public  roads  and  highways  grants 
to  it  no  interest  in  the  streets  of  the  city, 
but  must  be  construed  as  conferring  a 
license  which,  although  acted  on,  may  be  re- 
voked by  the  legislature  whenever  the  pub- 
lic interest  requires,  or  as  an  exercise  of 
the  police  power,  and  therefore  not  beyond 
the  control  of  future  legislation.  Ameri- 
can Rapid  Teleg.  Co.  v.  Hess,  125  N.  Y.  641, 
26  N.  E.  919,  13:  454 

2.  Granting  a  telegraph  company  a  fran- 
chise to  construct  its  line  along  and  upon 
city  streets  will  not  be  construed  as  an 
abdication  of  the  police  power  over  such 
streets ;  but  if  the  poles  and  wires  become 
a  serious  obstruction  or  nuisance  therein, 
provisions  may  be  made  for  their  removal; 
and  for  that  purpose  the  company  may  law- 
fully be  directed  to  place  its  wires  under 
ground,  commissioners  may  be  appointed 
to  see  that  the  work  is  done,  and  a  contract 
made  for  the  construction  of  conduits  in 
which  the  wires  can  be  placed,  and,  if  after 
due  notice  they  are  not  removed,  they  may 
be   cut   down.  Id. 

3.  A  statute  confirming  a  contract  be- 
tween commissioners  for  placing  electric 
wires  under  ground,  and  a  subway  company, 
to  lay  subways  for  such  wires,  is  none  the 
kss  an  exercise  of  police  power  because  it 
•rives  to  such  company  special  privileges, 
but  no  exclusive  privileges  or  franchises. 
Western  U.  Teleg.  Co.  v.  New  York,  38  Fed. 
552,  3 :  449 
Post  roads. 

See  also  infra,  11. 

4.  The  privilege  of  a  telegraph  company 
which  is  a  business  agency  of  the  general 
governniont,  to  maintain  its  wires  along 
the  structure  of  an  elevated  railroad  in  the 
streets  of  a  city,  such  railroad  being  an 
indep'^ndent  post  road  of  the  United  States, 
cnnnot  be  destroyed  by  state  legislation. 
Western  U.  Teleg.'  Co.  v".  New  York,  38  Fed. 
552,  3:  449 


5.  State  legislation  compelling  electric 
wires  in  the  streets  of  a  city  to  be  placed 
under  the  surface  of  the  streets,  although 
such  streets,  being  letter-carrier  routes,  are 
all  post  roads,  is  an  exercise  of  police  power, 
and  is  not  an  unlawful  attempt  to  regulate 
commerce  or  an  invasion  of  the  rights  of  a 
telegraph  company  as  a  business  agency  of 
the  general  government,  imder  the  act  of 
Congress  of  July  24,  1866  (U.  S.  Rev.  Stat, 
title  65,  U.  S.  Comp.  Stat.  1901,  p.  3579), 
to  operate  its  lines  over  "any  post  road  of 
the  United  States."  Id. 
American  Rapid  Teleg.  Co.  v.  Hess.  125  N. 
Y.    641,    26    N.    E.    919,                           13:  454 

6.  A  telegraph  company  given  the  right 
by  the  act  of  Congress  of  1866  to  occupy 
post  roads  with  its  poles  and  wires  did  not 
acquire  such  right  free  from  the  power  of  a 
municipal  corporation  to  regulate  the  use 
of  its  streets,  but  must  submit  to  local 
reglations  for  obtaining  permission  to 
string  wires  in  public  streets.  Toledo  v. 
Western  U.  Teleg.  Co.  46  C.  C.  A.  Ill,  107 
Fed.  10,  52:  730 

7.  The  installation  of  a  district  tele- 
graph system  in  a  particular  city  is  not 
within  the  provisions  of  the  act  of  Congress 
of  1866,  authorizing  telegraph  companies  to 
us*  post  roads.  Id. 
As  common  carrier. 

8.  A  telegraph  company  is  a  common 
carrier  in  South  Dakota.  Kirby  v.  Western 
U.  Teleg.  Co.  4  S.  D.  105,  439,  7'S.  D.  623,  55 
N.  W.  759,  57  N.  W.  199,  65  N.  W.  37, 

30:  612 

9.  The  statute  which  makes  a  telegraph 
company  a  common  carrier  of  messages  is 
not  superseded  or  repealed  by  S.  D.  Const, 
art.  17,  §  11,  imposing  upon  the  legislature 
the  duty  of  providing  reasonable  regu- 
lations, by  general  law,  for  giving  effect  to 
the  right  of  a  corporation  organized  for 
such  purpose  to  construct  and  maintain  lines 
of  telegraph  within  the  state.  Id. 
Tax  on. 

License   of  Business  of,  see  License,  92. 
Taxation   of,    Cenerallv,   see    Taxes,   3,   20, 

212,  225.  231.  423-426. 
For  Editorial  Notes,  see  infra,  III.  §  1,  3. 

10.  A  city  ordinance  exacting  a  specified 
sum  as  rent  from  a  telegraph  company  for 
the  entry  upon  and  occupation  of  the 
streets  with  its  poles  is  void  under  Miss. 
Laws  1886,  p.  93,  §  1,  authorizing  companies 
to  operate  telegraph  lines  on  and  along  all 
streets,  without  providing  for  compensation 
to  the  cities.  Hodges  v.  Western  U.  Teleg. 
Co.  72  Miss.  910,  18  So.  84,  29:  770 

11.  An  ordinance  imposing  a  tax  of  $2 
on  each  telegraph,  telephone,  electric  light, 
or  other  pole  except  trolley  poles  used  ex- 
clusively for  wires  of  street  railways,  does 
not  violate  the  right  of  a  telegraph  com- 
pany which  has  accepted  the  provisions  of 
the  act  of  Congress  of  July,  1866,  giving  it 
the  privilege  of  operating  a  line  over  post 
roads.  Postal  Teleg.  Cable  Co.  v.  Balti- 
more, 79  Md.  502,  29  Atl.  819,  24:  161 
[AfT'd  bv  the  Supreme  Court  of  the  United 
States  in  156  I'.  S.  210,  39  L.  ed.  399,  15 
Sup.   Ct.   Rep.  356.] 
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Discrimination  in  rates. 

Povver  of  Railroad  Commissioner  to  Regu- 
late Rates,  see  Railroad  Commissioners, 
5,  6. 

12.  A  statutory  prohibition  of  discrimi- 
nation by  tclpfiraph  companies  merely  de- 
clares a  principle  of  the  common  law.  West- 
ern U.  Teleg.  Co.  v.  Call.  Pub.  Co.  44  Neb. 
326,   62   N.   W.   506,  27:  622 

13.  A  substantial  difference  in  conditions 
affecting  the  difficulty  or  expense  of  per- 
forming the  service  justifies  a  difference  in 
rates  charged  by  a  telegraph  company.    Id. 

14.  Dissimilar  conditions  of  telegraph 
service  justifying  different  rates  exist  in 
reference  to  duplicate  copies  of  the 
same  news  report  furnished  at  the  same 
time  to  two  newspapers  of  the  same  city, 
where  one  is  an  evening  paper  f^pd  requires 
the  report  about  3  p.  M.,  so  that  it  must 
come  during  the  day  and  take  preference 
over  commercial  business,  while  the  other 
is  a  morning  paper  which  does  not  need  the 
report  until  evening,  and  to  which  it  could 
be  sent  at  any  time  in  the  day  during  lulls 
in  other  business.  Id. 


II.  Messages. 

a.  Liability  as  to  Transmission  Generally. 

1.   Duty   to  Receive   Message. 

'  15.  The  wrongful  refusal  of  a  message 
by  a  telegraph  company,  except  on  certain 
conditions,  is  not  cured  by  the  fact  that 
the  message  offered  is  subsequently  sent 
on  the  conditions  demanded  by  the  tele- 
giaph  company.  Kirby  v.  Western  U.  Teleg. 
Co.  4  S.  D.  105,  439,  7  S.  D.  623,  55  N.  W. 
759,  57  N.  W.  199,  65  N.  W.  37,  30:  612 
By  telephone. 

16.  The  duty  of  a  telegraph  company  un- 
der 111.  Rev.  Stat.  chap.  134,  §  6,  to  receive 
or  transmit  any  despatch  from  another 
telegraph  company,  does  not,  even  if  the 
provision  extends  to  telephone  companies, 
require  that  one  company  shall  permit  an- 
other company  to  put  a  telegraph  instrii- 
ment  in  its  office  or  receive  or  transmit 
verbal  messages.  People  ex  rel.  Cairo 
Teleph.  Co.  v.  AVestern  U.  Teleg.  Co.  166 
111.    15,   46    N.   E.    731,  36:  637 

17.  A  telegraph  company  cannot  be  com- 
pelled to  receive  oral  messages,  and  the 
fact  that  it  has  waived  its  rights  in  that 

'  respect  by  receiving  messages  over  the 
line  of  one  company  does  not  compel  it 
to  make  a  like  waiver  in  favor  of  an- 
other telephone  company.  Id. 

18.  A  telegraph  company  cannot  be  com- 
pelled by  mandamus  to  permit  a  telephone 
to  be  placed  in  its  office  by  a  telephone 
company  for  use  in  receiving  and  trans- 
mitting messages,  although  it  may  have 
allowed  another  telephone  company  to  have 
a  telephone  in  its  office  for  that  purpose. 

Id. 


2.    Failure    to    Transmit    Message. 

Measure  of  Damages,  see  Damages,  III.  b. 
Presumption  as  to  Receipt  of  Telegram,  see 

Evidence,  639. 
Allegation  of  Injury  by,  see  Pleading,  319. 
Question    for    Jury    as    to    Effect    of,    see 

Trial.     484. 
See    also    infra,    91 ;    Principal   and   Agent, 

77. 
For  Editorial  Xotes,  see  infra,  III.  §  5. 

19.  Where  the  agent  of  a  telegraph  com- 
pany declines  to  receive  compensation  for 
transmitting  a  message,  and  requests  the 
sender  to  allow  the  expense  to  be  paid  by 
the  person  to  Avhom  the  message  is  sent, 
the  company  cannot  escape  liability  for  fail- 
ure to  transmit  the  message,  on  the  ground 
that  the  compensation  was  not  paid  at 
the  time  of  delivering  the  message  to  the 
agent.  Western  U.  Teleg.  Co.  v.  Yopst, 
118  Ind.  248,  20  N.  E.  222,  3:  224 

20.  A  telegraph  company  receiving  a  mes- 
sage for  transmission  is  bound  to  notify 
the  sender,  in  case  the  line  is  obstructed 
so  that  the  message  cannot  be  sent  within 
a  reasonable  time,  so  as  to  give  him  an 
opportunity  to  avail  himself  of  other  modes 
of  conveying  the  desired  information  to 
the  sendee;  and  it  is  liable  to  the  sendee 
for  any  damages  which  may  be  caused  to 
him  because  of  nonperformance  of  this 
obligation.  Swan  v.  Western  U.  Teleg.  Co. 
63  C.  C.  A.   550,  129  Fed.  318,  67:  153 

3.   Mistake    in   Telegram. 

Measure  of  Damages,  see  Damages,  III.  b. 
Burden  of  Proof  as  to,  see  Evidence,   563. 
Allegation  as  to,   see  Pleading,      270. 
Nonsuit  in  Action  for,  see  Trial,  532. 
See   also   infra,  67-69,   73,   77-81,  93,  96. 

21.  Failure  by  a  telegraph  company  to 
transmit  and  deliver  a  message  in  the  form 
or  language  in  which  it  was  received  is 
prima  facie  evidence  of  negligence,  for  which 
the  company  is  liable.  Western  U.  Teleg. 
Co.  V.  Short,  53  Ark.  434,  14  S.  W.  649, 

9:  744 

22.  Negligence  in  the  transmission  of  a 
telegram  is  shown  by  the  making  of  such 
a  change  in  the  name  of  the  sendee  that 
a  person  answering  to  the  substituted  name 
cannot  be  found.  Green  v.  Western  L^. 
Teleg.   Co.   136  N.   C.  489,   49   S.   E.   165, 

67 :  985 

23.  Transmission  of  a  telegram  at  a  time 
when  a  storm  has  made  the  wires  work 
badly  is  not  gross  negligence  on  the  part 
of  the  telegraph  .company,  if,  when  it  is 
actually  sent,  the  wires  are  in  good  working 
order,  and  the  statute  requires  the  for- 
warding of  messages  at  the  earliest  prac- 
ticable moment.  Coit  v.  Western  U.  Teleg. 
Co.   130  Cal.  C57,     63  Pac.  83,  53:  678 

24.  A  telegraph  company  is  not  liable 
for  the  loss  sustained  by  performance  of 
a  contract  closed  at  a  price  quoted  in  a 
message  as  changed  in  transmission,  where 
the  sendee,  from  his  knowledge  of  the  mar- 
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ket,  knew  that  a  mistake  must  have  oc- 
curred, and  acted  in  bad  faith,  since,  the 
contract  not  being  binding  on  the  sender, 
he  cannot  voluntarily  perform  it  and  throw 
the  loss  on  the  companv.  Germain  Fruit 
Co.  v.  Western  U.  Teleg.  Co.  137  Cal.  598. 
70  Pac.  658,  59:  575 

25.  A  telegraph  company  is  not  the  agent 
■of  the  sender  of  a  message,  so  as  to  render 
the  latter  liable  to  the  receiver  of  such 
message  by  the  terms  thereof,  as  negligent- 
Iv  altered  by  the  company.  Pepper  v.  West- 
•ern  U.  Teleg.  Co.  87  Tenn.  554,  11  S.  W.  783. 

4:  660 

26.  A  mistake  in  a  telegram  directing 
an  agent  to  sell  property,  in  reliance  on 
which  he  makes  a  contract  for  such  sale  in 
his  own  name  and  not  binding  on  the  prin- 
cipal, will  not  give  the  latter  a  right  of  ac- 
tion where  he  voluntarily  carries  out  the 
contract  after  notice  of  the  mistake,  in  or- 
<ler  to  protect  his  agent,  instead  of  leav- 
ing the  latter  to  his  remedy  against  the 
telegraph  companv.  Shineleur  v.  Western 
U.  Teleg.   Co.  72  'Miss.   1030,  18  So.  425, 

30:  444 

27.  A  telegraph  company  is  not  liable 
to  a  banker  who  cashes  a  draft  upon  the 
faith  of  a  telegram  from  the  drawee  pur- 
porting to  authorize  the  drawer  to  make 
such  a  draft  because  ot  a  mistake  in  trans- 
mitting the  amount  for  which  the  draft  is 
authorized,  as  the  company  cannot  be  lia- 
ble to  a  stranger  to  whom  it  has  never  de- 
livered the  message  and  to  whom  it  owes  no 
duty  whatever,  merely  because  he  has  seen 
the  telegram  and  acted  upon  it  to  his  in- 
jurv.  ^IcCornick  v.  Western  U.  Teleg.  Co. 
-25  C.  C.  A.  35,  49  U.  S.  App.  116,  79  Fed. 
449,  38:  684 

4.   Forged   or  Fraudulent   Message. 

Measure  of  Damages  for,  see  Damages,  654. 
For  Editorial   Notes,  see  infra,  III.   §   8. 

28.  A  telegraph  company  is  liable  where 
its  agent  sends  a  false  message  prepared 
liy  himself  to  a  party  who  received  it  in 
th<>  usual  course  of  business,  and  in  good 
faith  acted  upon  it  to  his  damage.  McCord 
v.  Western  U.  Teleg.  Co.  39  Minn.  181,  39 
N.  W.  315.  1:  143 

29.  Wlierc  the  agent  of  a  telegraph  com- 
pany, who  was  also  agent  of  an  express 
company,  sent  a  forged  despatch  to  a  mer- 
chant requesting  him  to  forward  money  to 
his  correspondent  to  purchase  grain,  and 
the  telegram  was  received  and  complied 
with,  and  the  money  was  intercepted  and 
converted  to  his  own  use  by  the  agent,  the 
telegraph  company  is  liable,  although  an 
jution  might  also  have  been  maintained 
against    the  express  company.  Id. 

30.  A  telegraph  company  is  liable  for 
losses  caused  by  a  false  telegram  wilfully 
transmitted  by  an  operator  employed  in 
its  office,  directing  a  bank  to  pay  monej' 
on  account  of  a  correspondent  bank.  Pacific 
Postal  'i'oleg.  Cable  Co.  v.  Bank  of  Palo 
-Alto.  48  C.  C.  A.  413.   109  Fed.  369.  54:  711 

31.  A     te]egra|)h     company    which    deliv- 


ers a  fraudulent  message  transmitted  by 
a  stranger  tapping  its  wires  does  not  excul- 
pate itself  from  the  charge  of  negligence  by 
showing  merely  that  the  message  was  put 
upon  the  wire  by  the  stranger,  and  deceived 
its  agents;  but  it  must  further  show  that 
this  was  accomplished  despite  the  exer- 
cise of  the  care  incumbent  on  it  under  the 
circumstances.  Western  U.  Teleg.  Co.  v. 
Uvalde  Nat.  Bank,  97  Tex.  219,  77  S.  W.  603, 

65:  805 

32.  A  telegraph  company  which  delivers 
a  fraudulent  message  put  upon  its  wires, 
by  one  who  tapped  them  for  that  purpose, 
to  one  who  suffers  loss  by  acting  upon  its 
apparent  authenticity,  may  be  found  negli- 
gent in  failing  to  take  any  precautions  to 
guard  against  such  frauds.  Id. 

33.  A  telegraph  company  does  not,  by 
delivering  a  telegram,  vouch  for  its  authen- 
ticity, and  is  not  bound  to  make  good  ab- 
solutely the  truth  of  the  representation,  or 
to  compensate  for  loss  occasioned  by  its 
falsity.  Id. 

34.  In  the  absence  of  negligence  on  its 
part,  a  telegraph  company  is  not  liable,  by 
the  mere  fact  of  delivering  a  fraudulent 
telegram  sent  by  one  who  tapped  the  com- 
pany's wires,  to  n>ake  good  the  loss  re- 
sulting from  the  sendee's  reliance  upon  the 
faith  of  its  authenticity.  Id. 

5.  Duty  as  to  Delivery. 

Form    of   Action   for   Breach   of   Duty,   see 

Election  of  Remedies,  27,  28. 
Presumption  and  Burden  of  Proof  as  to.  see 

Evidence,  291,  564,  565. 
Evidence  as  to  Instructions  for  Delivery,  see 

Evidence,  2129. 
Who  May  Maintain  Action  for  Negligence, 

see  Parties,  44,  48-52. 
Negation    of    Defense,    see    Pleading,    226, 

227. 
Sending  Message  on  Sunday,  see  Sunday,  13, 

20. 
Instructions  as  to,  see  Trial,  838-840. 
Finding  as  to,  see  Trial,  879. 
See  also  infra,  99. 
For   Editorial   Notes,  see   infra,  III.   §§   5- 

7. 

35.  Delivery  of  a  telegram  directed  to  a 
person  in  care  of  a  railroad  company  at  a 
certain  place,  to  the  ticket  agent  of  the 
company  there,  after  making  extensive 
search  for  the  sendee,  relieves  the  telegraph 
company  from  further  liabilitv.  Lefler  v. 
WesterA  U.  Teleg.  Co.  131  N.  C.  355,  42  S. 
E.   819.  59:  477. 

36.  That  a  telegram  sent  by  agent  to 
principal  is  not  delivered  to  the  one  in 
whose  care  it  was  directed  by  the  agent 
according  to  the  principal's  instructions,  in 
consequence  of  which  it  never  reaches  the 
principal,  will  not  render  the  company  lia- 
ble for  nondelivery  at  the  suit  of  the  agent, 
if  it  Avas  delivered  to  another  person  whom 
the  principal  had  authorized  to  receive  mes- 
sages for  him.  Western  V.  Teleg.  Co.  v. 
Barefoot.  97  Tex.  159,  7G  S.  W.  914,  G4:  491 

37.  Delivery    of   a    telegram    to    one    au- 
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thorized  to  receive  it,  who  changes  the  ad- 
dress and  returns  it  to  the  company  to  be 
forwarded,  is  a  sufficient  delivery  to  absolve 
the  company  from  liability  in  case  the 
message  never  reaches  the  addressee  because 
the  new  address   is   incomplete.  Id. 

38.  The  delivery  of  a  telegram  to  the  wife 
of  the  addressee,  when  he  is  absent  from 
the  town,  is  not,  as  matter  of  law,  neces- 
sary or  sufficient  to  satisfy  the  obligation 
of  the  telegraph  company,  but  its  duty  in 
this  respect  is  a  question  of  fact  under 
the  circumstances  of  the  case.  Western  U. 
Teleg.  Co.  v,  Mtchell,  91  Tex.  454,  44  S. 
W.   274,  40:  209 

39.  Due  care  and  diligence  to  find  the 
person  to  whom  a  telegram  is  addressed 
must  be  exercised  by  a  telegraph  company, 
although  the  message  is  addre^ed  in  care 
of  another,  who  cannot  be  found.  Western 
U.  Teleg.  Co.  v.  Houghton,  82  Tex.  561,  17  S. 
W.   846.  15:  129 

40.  Where  a  telegraph  company  whom  a 
man  oHera  to  pay  in  advance  for  the  de- 
livery to  him,  at  his  residence,  of  a  mes- 
sage which  he  expected  addressed  to  him  by 
an  assumed  name,  refused  to  accept  the 
payment,  but  entered  his  name  in  its  reg- 
ister as  that  of  a  person  entitled  to  re- 
ceive messages  so  addressed,  and  promised 
to  deliver  such  message  when  received,  it 
IS  liable  for  failure  to  make  such  delivery. 
Milliken  v.  Western  U.  Teleg.  Co.  110  Js^. 
Y.  403,  18     N.  E.  251,  1 :  281 

41.  A  telegraph  company  cannot  defend 
a  suit  for  negligent  failure  to  deliver  a 
telegram,  on  the  ground  that  other  per- 
sons who  are  not  shown  to  have  any  con- 
nection with  plaintiff  were  also  negligent. 
Barnes  v.  Western  U.  Teleg.  Co.  2f  Nev. 
438,  76  Pac.  931,  65:  666 

42.  An  attorney  at  law  for  plaintiflf  in 
certiorari  who  contracts  with  a  telegraph 
company  for  the  sending  of  a  message  giv- 
ing notice  of  the  sanction  of  the  writ  and 
the  time  and  place  of  hearing,  which  the 
company  fails  to  deliver  within  the  time 
agreed  upon,  in  consequence  of  which  the 
certiorari  is  dismissed  for  want  of  said  no- 
tice, and  who,  after  having  paid  his  client 
the  amount  involved  in  the  certiorari  pro- 
ceedings, sues  the  company  for  the  nonde- 
livery of  the  message,  occupies  the  position 
of  the  plaintiff,  and  it  is  incumbent  upon 
him  to  show  that  he  would  have  succeeded 
in  the  certiorari  proceeding,  and  was  dam- 
aged by  its  dismissal,  and  where  he  fails 
to  show  this,  and  paid  his  client  under 
what  he  thought  was  a  moral  obligation,  he 
cannot  recover.  Western  U.  Teleg.  Co.  v. 
Bailey,  115  Ga.  725,  42  S.  E.  89,       61:  933 

43.  A  sufficient  consideration  for  a  con- 
tract by  a  telegraph  company  for  special 
delivery  of  an  expected  message  appears,  if 
it  can  be  fairly  inferred,  from  the  facts  al- 
leged in  a  complaint  for  breach  of  such 
contract  by  the  telegraph  company,  that 
the  parties  expected  compensation  to  be 
made  for  the  service  to  be  performed,  and 
that  the  payment  of  such  agreed  compensa- 
tion could  have  been  enforced  by  the  com- 

L.R.A.    Dig.— 178. 


pany  if  it  had  performed  its  part  of  the 
agreement.  Milliken  v.  Western  U.  Teleg. 
Co.  110  N.  Y.  403,  18  N.  E.  251,  1:  28i 

44.  A  telegraph  company  which,  upon  or- 
der by  telegraph,  issues  and  delivers  its 
check  by  mistake  to  the  wrong  party,  it 
liable  in  the  amount  thereof  to  an  innocent 
purchaser  for  value  who  takes  the  same 
upon  the  indorsement  of  the  holder.  Bur- 
rows V.  Western  U.  Teleg.  Co.  86  Minn. 
499,  90  N.  W.  1111,  58:  433 
Prompt  delivery. 

Evidence  as  to,  see  Evidence,  1556,  2178. 
Question  for  Jury  as  to,  see  Trial,  482,  483. 

45.  An  action  of  tort  will  lie  against  a 
telegraph  company  for  breach  of  a  con- 
tract promptly  to  transmit  a  telegram,  since 
there  is  also  a  breach  of  its  public  duty 
as  a  common  carrier.  Cowan  v.  Western  U. 
Teleg.  Co.  122  Iowa,  379,  98  N.  W.  281, 

64:  545 

46.  A  prompt  delivery  is  of  the  essence 
of  a  contract  to  transmit  a  telegram,  and 
a  failure  in  that  respect  is  such  a  breach  as 
will  authorize  the  recovery  back  of  the  con- 
sideration paid.  Western  U.  Teleg.  Co.  v. 
Adams,  75  Tex.  531,  12  S.  W.  857,       6:  844 

47.  A  telegraph  company  is  not  liable  for 
breach  of  contract  to  send  a  telegram  be- 
cause it  was  transmitted  to  the  terminal 
office  after  it  had  been  regularly  closed  for 
the  day,  and  was  taken  from  the  wires  by 
one  in  possession  of  the  office  for  purposes 
of  his  own,  and  not  in  the  employ  of  the 
company,  and  not  its  agent  for  the  receipt 
of  messages.  Sweet  v.  Postal  Teleg.  Cable 
Co.  22     R.  I.  344,  47  Atl.  881,  53:  732 

48.  The  action  by  the  sendee  of  a  tele- 
gram for  failure  to  promptly  deliver  it  is 
based,  not  on  breach  of  contract,  but  upon 
defendant's  neglect  of  its  duty  as  a  pub- 
lic carrier  of  messages.  McPeek  v.  Western 
U.  Teleg.  Co.  107  Iowa,  356,  78  N.  W.  63. 

43:  214 

49.  A  telegraph  company  does  not  comply 
with  its  duty  to  deliver  promptly  a  tele- 
gram by  delivering  it  to  the  clerk  of  the 
hotel  where  the  addressee  boards,  where  the 
clerk  has  no  other  athority  to  receive  it 
than  that  which  arises  from  the  relation 
of  hotel  keeper  and  boarder.  Western  Un- 
ion Teleg.  Co.  v.  Cobb,  95  Tex.  333,  67  S. 
W.  87,  58:  698 

50.  On  an  admission  that  land  would  have 
been  obtained  with  a  good  title  if  a  tele- 
gram had  been  promptly  delivered,  for  de- 
lay in  delivering  which  the  action  is 
brought,  it  is  entirely  immaterial  whether 
the  alleged  agent  to  whonv  the  message  was 
directed  had  written  authority  to  sell,  or 
not.  Alexander  v.  Western  U.  Teleg.  Co.  66 
Miss.  161,     5  So.  397,  3:  71 

51.  A  telegraph  company  which  has,  by 
mistake,  changed  the  first  name  of  the  per- 
son to  whom  a  message  is  sent  from 
"Sam"  to  "Wm.,"  is  not  liable  for  dam- 
ages consequent  on  the  failure  of  a  connect- 
ing line  to  deliver  the  message  promptly, 
when,  by  the  exercise  of  due  diligence  on 
the  part  of  the  latter  company's  agents,  it 
would  have  been  delivered  to  the  proper  per- 
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son.  who  would  have  known  that  it  was  in- 
tended for  him,  and  thus  all  damages  would 
have  been  prevented.  Western  U.  Teleg.  Co. 
V.  Munford,  87  Tenn.  190,  10  S.  W.  310, 

2:  601 

52.  An  agent  of  a  telegraph  company  in 
charge  of  an  office  at  which  a  message  is 
tendered  for  transmission  is  not  bound  to 
know  the  time  of  closing  of  the  terminal 
office,  so  as  to  charge  the  company  with 
negligence  in  case  the  message  is  received 
after  such  office  is  closed.  Sweet  v.  Post- 
al Teleg.  Cable  Co.  22  R.  I.  344,  47  Atl.  881. 

53:  732 

53.  A  telegraph  operator  is  acting  within 
the  scope  of  his  authority  in  agreeing  that 
a  telegram  shall  be  delivered  out  of  office 
hours,  so  that  his  act  will  bind  the  com- 
panv.  McPeek  v.  Western  U.  Teleg.  Co. 
107'lowa,   356,  78  IS.  W.  63,  43:214 

54.  A  telegraph  company  which  received 
a  message  under  the  agreement  to  de- 
liver it  about  9  o'clock  p.  m.  cannot  refuse 
to  deliver  it  because  that  is  out  of  office 
hours.  Id. 

55.  Liability  for  neglect  to  deliver  a  tele- 
gram requiring  the  sendee's  presence  at  an- 
other town  that  night  cannot  be  defeated 
by  showing  that  no  train  went  until  morn- 
ing, where  he  had  made  arrangements  to 
go   with   horses.  Id. 

56.  The  sender  of  a  telephone  message  to 
the  agent  in  charge  of  a  telegraph  office, 
with  directions  to  send  it  by  telegraph,  does 
not  make  such  agent  his  agent,  although  the 
telegraph  company  requires  all  messages 
to  be  given  to  the  agent  in  writing,  unless 
that  fact  is  known  to  the  sender.  Carland 
v.  Western  U.  Teleg.  Co.  118  Mich.  369.  76 
X.  W.  762,  43:  280 
Delay. 

Recovery  for  Mental  Anguish  from,  see 
Damages,   III.   o,  2,   6. 

Presumption  and  Burden  of  Proof  as  to  In- 
jury from,  see  Evidence,  208,  251. 

Who  may  Maintain  Action  for  Delay,  sec 
Parties,  48. 

Instr'.ction  as  to.  see  Trial,  667. 

See  also  infra,  02.  95. 

For  Editorial  Notes,  see  infra,  III.  §§  5, 
7. 

57.  A  rule  of  a  telegraph  company  not 
to  deliver  messages  outside  a  half  mile 
limit  cannot  be  set  up  to  excuse  a  delay 
in  delivering  a  message  sent  to  a  small 
town  a  few  miles  away,  summoning  a  min- 
ister of  the  gospel  to  a  person  near  death, 
when  the  rule  was  not  known  to  the 
sender,  and  was  not  mentioned  by  the  agent, 
who  received  the  message  about  dark,  stat- 
ing that  it  could  be  delivered  that  night. 
Western  U.  Teleg.  Co.  v.  Robinson,  97  Tenn. 
638.    37    S.    W.    545,  34:  431 

58.  Ignorance  of  the  relations  that  may 
exist  between  the  sender  and  receiver  of  a 
message  will  not  excuse  a  telegraph  com- 
pany for  its  neglect,  if  the  sender  intend- 
ed to  serve  the  receiver  and  he  accepted 
the  act.  Western  U.  Teleg.  Co.  v.  Adams, 
75  Tex.  531,  12  S.  W.  857,  6:  844 

59.  Eight  days'  delay  in  delivering  a  mes- 


sage saying,  "Come  in  haste;  your  wife  is 
at  the  point  of  death," — though  the  re- 
ceiver's place  of  business  was  well  known 
and  within  ^  short  distance  of  the  office 
of  the  company,  whereby  he  was  prevented 
from  being  present  at  his  wife's  death,  or 
attending  her  funeral, — entitles  him  to 
maintain  an  action  for  the  tort.  Young  v. 
Western  U,  Teleg.  Co.  107  N.  C.  370,  11  S. 
E.   1044,  9:  669 

60.  The  question  as  to  who  may  main- 
tain a  suit  for  damages  for  delay  in  de- 
livering a  telegram  does  not  depend  upon 
the  payment  of  the  fee,  or  upon  the  ques- 
tion whether  the  sender  had  been  previous- 
ly constituted  an  agent  for  that  purpose 
by  the  party  to  whom  the  despatch  is 
sent,  but  upon  the  question.  Who  was  in 
fact  to  be  served  and  who  was  damaged. 
Western  U.  Teleg.  Co.  v.  Adams,  75  Tex. 
531,  12  S.  W.  857,  6:  844" 

61.  The  sender  of  a  telegram,  who  is 
subjected  to  mental  anguish  by  delay  in 
its  delivery,  is  a  party  aggrieved,  entitled 
to  maintain  an  action  under  a  statute 
subjecting  the  telegraph  company  to  lia- 
bility in  damages  to  the  person  injured  by 
such  delay.  Gray  v.  Western  U.  Teleg.  Co. 
108  Tenn.  39,  64  S.  W.  1063,  56:  301 

b.  Sufficiency  of  Notice  of  Contents. 

See  also  supra,  58. 

For  Editorial  Notes,  see  infra.  III.  §  5. 

62.  Delay  in  delivering  a  telegram  stat- 
ing the  death  and  time  of  burial  of  a  per- 
son referred  to  merely  as  "Willie,"  without 
notice  of  his  relation  to  the  person  ad- 
dressed, will  not  subject  the  company  to 
an  action  for  damages  based  solely  on  in- 
jury to  fraternal  feelings  from  inability  to 
attend  the  funeral.  Only  such  damages  as 
might  naturally  result  trom  a  failure  to 
receive  tlie  message  will  be  considered  as 
being  within  tlie  contemplation  of  the  par- 
ties to  the  contract.  Western  U.  Teleg.  Co, 
V.    Brown,    71    Tex.    723,    10    S.   W.    323, 

2:  766 

63.  Failure  to  disclose  the  relationship  of 
the  parties  to  a  telegraph  company  when 
sending  a  message  stating  that  a  person 
named  is  dying,  and  saying,  "Come  quick," 
will  not  prevent  a  recovery  of  damages  for 
suffering  on  account  of  the  inability  of  the 
receiver  to  be  witli  a  dying  brother  because 
of  delay  in  delivering  the  message.  West- 
ern U.  Teleg.  Co.  v.  Adams.  75  Tex.  531,  12 
S.  W.  857,  6:  844 

64.  A  message  reading.  "My  wiie  is  very 
ill;  not  expected  to  live," — is  sufficient  to 
inform  the  comj)any  that  mental  anguish 
will  probably  result  from  its  failure  to 
deliver  the  message  promptly.  Reese  v. 
Western  U.  Teleg.  Co.  123  Ind.  294,  24  N. 
E.   163,  7:  583 

65.  A  telegram  does  not  become  a  cipher 
communication,  by  abbreviations  which  are 
commonly  used  in  trade  and  understood  by 
the  telegraph  companv.  Pepper  v.  West- 
ern U.  Teleg.  Co.  87  Tenn.  554,  11  S.  W. 
783,  4:  660 
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66.  The  question  wlicther  telegraph  de- 
ppatclies  are  sufficient  to  inform  the  opera- 
tor of  their  meaning  and  of  tlie  possible 
risk  of  loss  by  mistake  is  not  to  be  de- 
f<'rmined  solely  by  the  despatches  them- 
selves, but  all  the  facts  and  circumstances, 
including  previous  messages  sent  by  the  op- 
erator, mav  be  considered.  Postal  Teleg. 
Cable  Co.  v.  Lathrop,  131  111.  575,  23  N.  E. 
583,  7:474 

67.  \^^lere  enough  appears  in  a  telegraph 
message  to  show  that  it  relates  to  a  com- 
mercial business  transaction,  it  is  sufficient 
to  charge  the  company  with  damages  re- 
sulting from  its  negligent  transmission,  al- 
though the  operator  may  not  be  able  to  un- 
derstand its  meaning  as  to  quantity,  qual- 
ity, price,  etc.,  as  the  sender  and  the  partj' 
to  whom  it  is  sent  understand.it.  Id. 

68.  A  message  saying,  "Plea'se  buy  in 
addition  to  thousand  August  1000  cheapest 
month,"  is  sufficiently  explicit  to  charge  a 
telegraph  company  with  the  loss  resulting 
from  inexcusable  mistake.  Id. 

69.  The  fact  that  a  telegraph  company 
was  not  able  to  foresee  the  exact  amount  of 
pecuniary  loss  which  its  negligence  in  trans- 
mitting a  message  was  likely  to  cause  will 
not  relieve  it  from  liability  for  damages  for 
negligence  in  transmission,  if  the  subject  to 
which  the  despatch  related  was  understood 
by  the  company.  Pepper  v.  Western  U. 
Teleg.  Co.  87  Tenn.  554,  11  S.  W.  783, 

4:  660 

70.  A  message  addressed  to  a  firm  who 
are  not  known  by  the  telegraph  company 
to  be  brokers,  directing  them  to  see  a  cer- 
tain person  and  take  his  last  offer,  does 
not  disclose  that  it  is  for  the  benefit  of  the 
addresses,  so  as  to  give  thfem  a  right  of  ac- 
tion for  failure  promptly  to  deliver  it, 
where  the  telegraph  company  is  not  other- 
wise notified  that  it  is  intended  for  their 
benefit.  Frazier  v.  Western  U.  Teleg.  Co. 
45    Or.    414,    78    Pac.    330,  67:  319 

71.  To  entitle  the  sendee  to  sue  for  fail- 
ure promptly  to  transmit  and  deliver  a 
telegram,  the  telegraph  company  must 
know,  or  be  chargeable  with  notice,  that 
the  message  is  for  his  benefit.  Id. 

72.  Information  as  to  the  contents  of 
a  telegram  need  not  be  given  to  the  sendee's 
agent  when  delivery  is  made  to  him.  I^fler 
V.  Western  U.  Teleg.  Co.  131  N.  C.  355,  42 
S.  E.   819,  59:  477 

c.  Stipulations  and  Conditions. 

Question  for  Jury  as  to,  see  Trial,  211. 
For   Editorial   Notes,   see   infra,   III.    §§    5, 

7. 

Limiting  liability. 

For    Editorial   Notes,   see    infra,   III.    §§    5, 
7. 

73.  A  stipulation  by  a  telegraph  com- 
pany limiting  its  liability  for  mistakes, 
whether  negligent,  or  otherwise,  in  trans- 
mitting messages,  unless  they  are  repeated, 
is  not  unlawful.  Western  U.  Teleg.  Co.  v. 
Stevenson.    128    Pa.    442,    18    Atl.    441, 

5:  515 

74.  A    printed    condition   on    a   telegraph 


blank,  "This  company  is  hereby  made  the 
agent  of  the  sender,  without  liability  to 
forward  any  message  over  the  lines  of  any 
other  company  when  necessary  to  reach 
its  destination."  is  reasonable.  Western  U. 
Teleg.  Co.  v.  Munford,  87  Tenn.  190,  10  S. 
W.   310,  2:  601 

75.  One  who  delivers  to  a  telegraph  com- 
pany for  transmission  a  message  written 
on  the  blank  of  another  company,  the  blank 
containing  printed  instructions  that  the 
message  shall  be  sent  subject  to  the 
terms  and  conditions  printed  on  the 
back  thereof,  is  bound  by  the  reasonable 
conditions  therein  set  out,  notwithstanding 
they  are  in  the  form  of  a  contract  with  a 
company  other  than  the  one  to  which  the 
message  is  delivered,  the  delivery  and  ac- 
ceptance of  such  a  message  being,  in  ef- 
fect, an  adoption  by  the  parties  of  the 
blank  contract  made  in  the  name  of  the 
other  company.  Western  U.  Teleg  Co.  v. 
Waxelbaum,   113  Ga.   1017,  39  S.  E.  443. 

56:  741 

76.  A  limitation  of  the  liability  of  a 
telegraph  company,  created  by  a  provision 
in  its  contract,  cannot  be  extended  beyond 
the  words  creating  the  limitation.  Western 
U.  Teleg.  Co.  v.  Yopst,  118  Ind.  248,  20  N. 
E.  222,  3:  224 

77.  Any  stipulation  to  relieve  a  telegraph 
company  from  its  duty  to  exercise  that  de- 
gree of  care  and  skill  in  transmission  of 
a  message  which  a  prudent  man  would  un- 
der the  circumstances  exercise  in  his  own 
affairs,  or  to  restrict  the  liability  for  its 
nonuse,  is  forbidden  by  the  demands  of  a 
sound  public  policy.  Western  U.  Teleg.  Co. 
V.  Eubank,  100  Ky.  591,     38  S.  W.  1068. 

36:  711 

78.  A  stipulation  on  the  blanks  of  a 
telegraph  company  that  the  company,  shall 
not  be  liable  for  mistakes  in  the  transmis- 
sion of  unrepeated  messages  beyond  the 
amount  received  for  sending,  is  against  pub- 
lic policy  and  void  so  far  as  concerns  mis- 
takes occasioned  by  the  negligence,  whether 
ordinary  or  gross,  of  the  company  or  its 
servants.  Gillis  v.  Western  U.  Teleg.  Co. 
61  Vt.  461,  17  Atl.  730,  4:  611 
Pepper  v.  Western  U.  Teleg.  Co.  87  Tenn. 
.554,  11  S.  W.  783,  4:  660 
Western  U.  Teleg.  Co.  v.  Short,  53  Ark. 
434,    14   S.  W.    649^  9:  744 

79.  A  stipulation  restricting  the  liabil- 
ity of  a  telegraph  company  for  negligence 
is  void  in  respect  to  mistakes  in  transmis- 
sion, as  well  as  to  delay.  Brown  v.  Postal 
Teleg.  Cable  Co.  Ill  N.  C.  187,  16  S.  E. 
179,  17:  648 

80.  A  stipulation  in  a  telegraph  blank  ex- 
empting the  company  from  liability  for 
mistakes  and  delays  in  the  transmission  of 
unrepeated  messages  will  not  prevent  re- 
covery of  the  full  damages  occasioned  by  a 
mistake  resulting  from  the  negligence  of 
the  company's  servants.  Wertz  v.  Western 
U.   Teleg.   Co.   7   Utah,  446,  27   Pac.   172. 

13:  510 

81.  A  limitation  of  the  amount  of  lia- 
bility for  mistakes  or  delays  in  telegrams 
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to  fifty  times  the  sura  received  for  send- 
ing, unless  specially  insured,  is  void  as  to 
mistakes  caused  by  negligence.  Brown  v. 
Postal  Teleg.  Cable  Co.  Ill  N.  C.  187,  16  S. 
E.  179,  17:  648 

Time  for  presenting  claim. 
Telegraph  Agent's  Authority  to  Waive  Con- 
dition, see  Principal  and  Agent,  15. 
For  Editorial  Xotes,  see  infra.  III.    §    5. 

82.  While  the  sendee  of  a  telegraphic 
message  has  a  right  of  action  against  the 
company  for  any  damages  he  may  sustain 
in  consequence  of  its  negligence  in  the  trans- 
mission of  the  message  to  him,  he  is  bound 
by  the  reasonable  terms  of  the  contract 
made  between  the  company  and  the  sender 
of  the  message  as  to  the  time  within  which 
claims  must  be  presented.  Western  U. 
Teleg.  Co.  v.  Waxelbaum,  113  Ga.  1017,  39 
S.  E.  443,  56:  741 

83.  A  contract  limitation  of  sixty  days 
within  which  a  claim  must  be  presented  for 
damages  or  statutory  penalties  on  account 
of  the  default  of  a  telegraph  company  in 
respect  to  the  transmission  of  a  message 
is  "unreasonable  and  contrary  to  public  pol- 
icy, and  also  in  violation  of  Ky.  Const.  § 
196.  Western  U.  Teleg.  Co.  v.  Eubank,  100 
Ky.    591.    38    S.    W.    1068,  36:  711 

84.  A  telegraph  company  has  the  right  to 
decline  to  accept  a  message  for  transmis- 
sion if  the  sender  will  not  consent  to  a 
stipulation  reauiring  a  claim  for  any  dam- 
ages or  statutory  penalties  to  be  present- 
ed in  writing  within  sixty  days  after  the 
message  is  filed  for  transmission,  since  this 
regulation  is  a  reasonable  one,  and  does  not 
limit  or  modify  the  statutory  obligation  and 
common-law  liability  of  the  company  to 
transmit  the  message  safely  and  promptly. 
Kirbv  v.  Western  U.  Teleg.  Co.  4  S.  D.  105, 
439,  >  S.  D.  623,  55  N.  W.  759,  57  N.  W. 
199,  65  N.  W.  37,  30:  612 

85.  A  provision  in  a  telegraph  blank,  that 
the  company  will  not  be  liable  for  damages 
or  statutory  penalties  in  any  case  where 
the  claim  is  not  presented  in  writing  within 
sixty  days  after  the  message  is  filed  for 
transmission,  is  reasonable  and  binding. 
Western  U.  Teleg.  Co.  v.  Waxelbaum,  113 
Ga.  1017,  39  S.  E.  443,  56:  741 

86.  Sixty  days  is  not  an  unreasonable 
time  within  which  to  retjuire  a  claim  to  be 
presented  against  a  telegraph  company, 
when  the  contract  so  provides.  Western  U. 
Teleg.  Co.  v.  Daugherty,  54  Ark.  221,  15  S. 
W.   468,  11:  102 

87.  The  rule  that  a  telegraph  company 
cannot  stipulate  against  its  own  negligence 
will  not  prevent  a  stipulation  requiring  a 
claim  to  be  presented  within  a  certain  time. 

Id. 

88.  A  stipulation  that  a  telegraph  com- 
pany will  not  be  liable  for  damages  unless 
a  claim  is  presented  within  sixty  days  ap- 
plies to  a  failure  to  deliver  caused  by  neg- 
ligence. Id. 

89.  A  stipulation  in  a  contract  by  a  tele- 
graph company,  that  it  will  not  be  liable 
for    damages    unless    a   claim    is    presented 


"within  sixty  days  after  sending  the  mes- 
sage," does  not  require  any  notice  or  de- 
mand to  fix  the  liability  of  the  company, 
where  there  is  a  total  failure  to  transmit 
the  message.  Western  U.  Teleg.  Co.  v. 
Yopst,  118  Ind.  248,  20  N.  E.  222,       3:  224 

90.  Seeking  further  information  as  to 
the  merits  of  a  claim  against  a  telegraph 
company  for  damages  for  breach  of  a  con- 
tract to  transmit  a  message,  long  after 
receipt  of  verbal  notice  of  it,  and  eight  or 
ten  days  after  receiving  written  notice, 
without  disclosing  any  intention  to  rely  on 
the  fact  that  the  claim  was  not  presented 
in  time,  constitutes  a  waiver  of  that  de- 
fense. Hays  V.  Western  U.  Teleg.  Co.  70 
S.  C.  16,  48  S.  E.  608,  67:  481 
Unrepeated  message. 

See  also  supra,  73. 

91.  The  liability  of  a  telegraph  company 
for  failure  to  send  a  message  is  not  defeat- 
ed by  stipulations  against  liability  beyond 
the  sum  paid  for  sending  unless  the  mes- 
sage is  repeated,  or  against  liability  in  any 
case  unless  claim  is  presented  within  sixty 
days  after  filing  the  message  for  transmis- 
sion, as  such  conditions  are  either  inap- 
plicable or  unreasonable  as  applied  to  such 
a  case.  Francis  v.  Western  U.  Teleg.  Co. 
58  Minn.  252.  59  N.  W.  1078,  25:  406 

92.  A  stipulation  limiting  the  recovery  for 
an  unrepeated  message  to  the  amount  paid 
for  sending  it  cannot  be  upheld  to  restrict 
the  liability  of  a  telegraph  company  for 
its  negligence.  Western  V.  Teleg.  Co.  v. 
Eubank,  100  Ky.  591,  38  S.  W.  1068, 

36:  711 

93.  A  stipulation  limiting  the  liability  of 
a  telegraph  com'pany  for  errors  and  mis- 
takes in  the  transmission  of  an  unrepeated 
message  is  not  valid  so  far  as  it  applies 
to  mistakes  caused  by  negligence  of  the 
telegraph  operators.  Reed  v.  Western  U. 
Teleg.  Co.    135   Mo.   661,   37   S.   W.   904, 

34:  492 

94.  A  condition  in  a  blank  for  a  tele- 
graph message  against  any  liability  beyond 
the  amount  paid  for  sending  the  message, 
unless  the  sender  orders  it  repeated,  for 
which  one  half  the  regular  rate  in  addi- 
tion is  charged,  is  valid  and  binding.  Bir- 
kett  V.  Western  U.  Teleg.  Co.  103  Mich. 
361,   61    N.  W.   645,  33:  404 

95.  The  failure  of  a  temporary  operator 
to  connect  his  instrument  with  the  tele- 
graph line  for  a  few  hours  is  not  "gross 
negligence"  which  will  make  the  telegraph 
company  liable  for  the  consequent  delay 
of  an  unrepeated  message,  where  there  is  a 
valid  stipulation  "against  liability,  whether 
by  negligence  or  otherwise,  except  for  the 
amount  paid  for  sending  the  message.       Id. 

96.  One  who  complies  with  a  telegraphed 
request  to  furnish  information  by  tele- 
gram is  the  agent  of  the  one  making  the 
request,  so  that  the  latter  will  be  bound 
by  his  agreement  that  the  company  shall 
not  be  liable  for  mistakes  in  unrepeated 
messages.  Coit  v.  Western  U.  Teleg.  Co. 
130  Cal.  057,  63  Pac.  83,  53:  678 
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d.  Penalties. 

Complaint  in  Action  for,  see  Pleading,  445. 
Demurrer   to   Complaint    for,   see   Pleading, 

592. 
See  also  supra,  84,  85. 
For   Editorial   Notes,    see   infra.   III.    §§   5, 

7. 

97.  The  right  to  recover  a  statutory  pen- 
alty for  failure  to  transmit  a  telegram  is 
dependent  upon  a  valid  contract  to  trans- 
mit the  message.  Western  U.  Teleg.  Co.  v. 
Yopst,  118  Ind.  248,  20  N.  E.  222,  3:  224 

98.  Payment  by  a  telegraph  company  of 
expenses  incurred  by  a  person  by  reason 
of  nondelivery  of  a  telegram  will  not  bar 
an  action  for  a  penalty,  unless  received  in 
full  settlement  or  by  way  ofeccord  and 
satisfaction.  Western  U.  Teleg.  Co.  v.  Tay- 
lor,  84  Ga.  408,   11    S.  E.   396,  8:  189 

9!j.  After  receiving  a  telegram  for  trans- 
mission and  accepting  payment  for  the 
same,  the  company  cannot  defend  an  ac- 
tion for  the  statutory  penalty  incurred  by 
failure  to  deliver  it  with  due  promptness, 
on  the  ground  that  the  contents  of  the 
telegram  related  to  a  sale  of  futures,  and 
consequently  to  an  illegal  transaction.  Gray 
V.  Western  U.  Teleg.  Co.  87  Ga.  350,  13  S. 
E.     562,  14:  95 

100.  A  notice  of  default  on  the  part  of 
a  telegraph  company  being  required  by  the 
contract  as  a  condition  of  recovery  for 
breach  of  the  contract,  a  statutory  penalty 
for  violation  of  the  duty  created  by  the 
contract  cannot  be  recovered  unless  such  no- 
tice has  been  given.  Western  U.  Teleg.  Co. 
V.  Yopst,  118  Ind.  248,  20  N.  E.  222,      3:  224 

e.  Miscellaneous. 

Telegram  as  Authority  for  Arrest,  see  Ar- 
rest, 15;  Carriers,  196. 

Steamship  Company's  Duty  to  Deliver  Tele- 
gram to  Passenger  on  Board,  see  Car- 
riers, 120,  121. 

Sufficiency  of  Notice  Sent  by,  see  Certiorari, 
33. 

Interstate,  Regulations  Affecting  Messages, 
see  Commerce,  21-23. 

Conflict  of  Laws  as  to,  see  Conflict  of 
Laws.  I.  b,  5. 

Contract  by,  see  Contracts,  128. 

As  Memorandum  within  Statute  of  Frauds, 
see  Contracts,  197,  281. 

Sufficiency  of  Compliance  with  Contract 
to  Transmit  Money,  see  Contracts,  318. 

Presumption  as  to  Consideration  of  Con- 
tract Made  by  Telegram,  see  Evidence, 
645. 

Estoppel  by  Telegram,  see  Estoppel,  238. 

Judicial  Notice  as  to,  see  Evidence,  71, 
73. 

Best  Evidence  of  Message,  see  Evidence, 
792.  793. 

Telegrams  as  Evidence,  see  Evidence,  IV.  k; 
954.  955. 

Parol  Evidence  as  to  Meaning  of  Message, 
see  Evidence.  1134.  1135. 

Evidence  of  Contents  of  Message,  see  Evi- 
dence, 1580. 


Libel  by,  see  Libel  and  Slander,  6,  159- 
160. 

Punitive  Damages  for  Transmitting  Libel- 
ous Message,  see  Damages,  86. 

Measure  of  Recovery  for  Transmitting  Li- 
belous Telegram,  see  Damages,  292, 
293. 

Duty  towards  Railway  Employees  as  to, 
see  Master  and  Servant,  74,  209-211. 

Delivery  of  Messages  as  Nuisance,  see  Nuis- 
ances,  106. 


III.  Editorial  Notes. 

a.    Rights;    franchises;    construction;    con- 
trol;   taxation. 

§  I.  Control;  foreign  company. 
Subject  to  police   power.     13:  454.* 
Compulsory   service  in  case   of.     15:  322. 
Legislative   regulation  of  rates  of.  33:  181. 
Right  of  foreign  telegraph  company  to  en- 
ter state.     24:  311. 
Right  of  foreign  telegraph  company  to  own 
property  in  state.  24:  327. 
Power  of  states  to  control  or  impose  bur- 
dens upon  interstate  tele- 
graph and  telephone  com- 
panies.    24:  161. 
Licenses  for  doing  business.     24:  161. 
Tax  on  messages.     24:  161. 
Tax  on  gross  receipts.    24:  162. 
Tax   on   franchises.     24:  162. 
Tax  on  propertv  or  capital  stock.     24: 

162. 
Charge    for   poles   and   wires.     24:  163. 
State  monopolies.     24:  164. 
Revocation  of  license.     24:  165. 
Placing   wires   under   ground.     24:  165. 
State   regulation  of  business.     24:  165. 
§  2.  Franchise;   right  in  street;   poles  and 

wires. 
See  also  Electricity. 

Privilege  of  using  street  for  telegraph  line 
as  a  contract  within  pro- 
vision    against    impairing 
obligation.     50:  146. 
Right  to  transfer  or  mortgage  privilege  to 
use    street    for    telegraph 
purposes.    47:  87. 
Municipal  regulation  of  poles  and  wires  as 
nuisances   in   street.      39: 
619. 
Poles   and   wires    as    additional    burden    on 
highway.      17:  480;        24: 
721. 
Telegraph   along  railroad   right   of   way   as 
additional  burden  on  ease- 
ment.    7:200.* 
Injunction  against  poles  and  wires  as  pub- 
lic nuisance.     44:  577. 
Telegraph  line  along  railroad  right  of  way; 
nature     cf     jp»foperty     in 
poles  and  wires.         66:56. 
§  3.  Taxation. 
Telegraph  line  as  real   estate  for  purposes 

of  taxation.     15:  299. 
Taxation  of  telegraph  messages  as  afi"ected 
bv  commerce  clause.      60: 
669. 
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Excise  taxes  against  telegraph  companies 
as  affected  by  commerce 
clause.     60:  687. 

Taxation  of  franchise  of  company.     57:  56. 

Taxation  of  receipts  of  telegraph  companies. 
57:  64. 

State  statutes  imposing  license  fees  on  tele- 
graph companies.    31 :  808. 

b.  Messages. 

I.  In  general. 

§  4.  Generally. 

Interstate  telegrams  as  interstate  com- 
merce.    24:  161. 

Agreement  by  telegram  to  accept  bill.  2: 
709.» 

Telegrams  as  writings  to  make  contract 
within  statute  of  frauds. 
50:  240. 

Admissibility  of  telegram  in  behalf  of  per- 
son receiving  it  in  reply 
to  another.     44:  438. 

Validity  of  notice  sent  by  telegraph.  61: 
933. 

2.  Duty  and  liability  with  respect  to. 

§  5.  Generally, 

Conflict  of  laws  as  to  telegraph  company's 
contract.     63:  532. 

Degree  of  diligence  required.  3:  225;*  9: 
669.* 

Contracts  limiting  liability;  reasonableness. 
2:  601;*  4:  611;*  13:  510.* 

Liability  for  failure  to  transmit  telegram. 
10:  515.* 

Liability  for  neglect  to  deliver  telegram. 
10:  515.* 

Connecting  lines.    2:  601.* 

Limits  for  delivery  of  telegrams.     34:  431. 

Duty  of  telegraph  company  to  find  person 
addressed.     15:  129. 

Provision  in  blank  for  presentation  of  claim. 
3:224.* 

Stipulation  as  to  time  for  claiming  dam- 
ages.    11:102.* 

Sufficiency  of  message  to  charge  company 
with  notice  of  importance. 
10:  515.* 

Statutory  penalty  for  neglect  to  receive  or 
transmit  message.  7:  584.* 

State  statutes  imposing  penalties  upon  tel- 
egraph companies  for  fail- 
ure to  transmit  or  deliver 
messages  properly.  31 : 
807. 

Who  ,may  recover  damages  for  delay  in 
delivering  telegram.  9: 
669.* 

Measure  of  damages  for  neglect  to  deliver 
message.         7:  583;*       9: 
669;*  10:  515.* 
Law  governing.     63:  532. 
For  nondelivery  of  telegram  sent  after 
office  hours.     53:  738. 

Injury  to  feelings  as  an  element  of  damage 
for  failure  to  transmit  or 
deliver  mossace.  2:767;* 
9:  669;*    13:  859.* 


Loss   of   profits   as   element  of  damage   for 
breach  of  contract  as  to. 
53:  91. 
Duty  of  telegraph  company  to  notify  sender 
of  message  if  it  cannot  be 
promptly    transmitted    or 
delivered.     67:  153. 
Line  out  of  order.     67:  153. 
Failure  to  find  sendee.    67:  155. 
Terminal  office  closed.     67:  157. 
Statutes.    67:  158. 
§  6.  Telegrams  not  written  on  company's 

blanks. 
Telegrams   on   blanks   of  another  company. 

56:  741. 
Written  on  blank  paper.     56:  742. 
Telegrams    given    by    telephone    or    orally. 

56:  745.' 
§  7.  Liability  of  company  sending  message 

to  office  after  closing  hour. 
Nature  of  subject.    53:  732. 
Rules    as    to    office    hours;    reasonableness. 

53:  732. 
Notice  to  patrons.     53:  733. 
Special  contracts  as  to  delivery.     53:  734. 
Nature,  applications,  and  effect,  gener- 
ally.    53:  734. 
Excuses  for  noncompliance.     53:  736. 
Contracts     restricting     liability.       53: 
736. 
Damages.    53:  738. 
The   rule  under   statutes   imposing  penalty 

for  delay.     53:  738. 
§  8.  Liability  for  transmission  or  delivery  of 

forged  message. 
Liability  of  company  when  its  agent  is  de- 
ceived.    65:  806. 
Liability  to  addressee.     65:  806. 
Liability   to   stranger.      65:  806. 
Liability  of  company  when  its  agent  per- 
petrates   the    fraud.      65: 
807. 
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Impairing  Obligation  of  Contract  by,  see 
Constitutional  Law,  1168-1170. 

Validity  of  Contract  Not  to  Engage  Serv- 
ice from  Rival  Company,  see  Contracts, 
553. 

As  to  Uses  and  Dangers  of  Electricity,  see 
Electricity. 

Relative  Rights  of  Telephone  and  Elec- 
tric Railway  Companies  in  Highway, 
see  Electricity,  II. 

Judicial  Notice  as  to,  see  Evidence,  71, 
74. 

Liability  for  Servant's  Act  in  Procuring 
Land  Owner's  Arrest,  see  False  Impris- 
onment, 17. 

Right  of  Seller  of  Goodwill  to  Appropriate 
Old  Telenhone  Number,  see  Goodwill, 
26. 

Injury  to  Telephone  Wires  by  Persons  Los- 
ing Highway,  see  Highways,  291. 

Patent   for,  see   Patents,   9,  25. 

Set-Off  by  Telephone  Company,  see  Set- 
off and  Counterclaim,     6. 

Repeal  of  Statute  as  to,  see  Statutes,  581. 

Tax  on,   see   Taxes,  20;   Telegraphs,  11. 
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Venue  of  Action  on  Contract  by,  see  Venue, 
0,  7. 

Right  of  Company  to  Exercise  Power  of 
Eminent  Domain,  see  Eminent  Domain, 
19. 

Map  of  Line  Filed  in  Condemnation  Pro- 
ceedings, see  Eminent  Domain,  176. 

Right  of  Municipality  to  Compensation  for 
Use  of  Street  for,  see  Eminent  Domain, 
269. 

Right  of  Abutting  Owner  to  Compensation, 
see  Eminent  Domain,  273. 

As  New  Servitude,  see  Eminent  Domain, 
396,  404-415. 

Power  Given  Court  as  to  Line  in  Highway, 
see  Constitutional  Law,  187. 

Power  of  Court  to  Establish  Rules  for  Ex- 
tending Lines,  see  Courts,  ^. 

Construction  of  Line  in  Hfghway,  see 
Highways,  90-93. 

Injury  to  Trees  in  Street  while  Construct- 
ing Line,  see  Highways,  181-185. 

Injunction  against  Cutting  Trees  in  High- 
way, see  Injimction,  194. 

Injunction  against  Poles  in  Highway,  see 
Injunction,    393-397. 

Wires  Preventing  Extinguishment  of  Fire, 
Liability  for,  see  Fires,  3. 

Injury  to  Employee,  see  Master  and  Serv- 
ant, 222,  223,  284. 

Proximate  Cause  of  Injury  by  Wire  on 
Building,  see  Proximate  Cause,  50. 

1.  A  telephone  system  may  be  owned  and 
conducted  by  an  individual  without  legis- 
lative assent,  unless  there  have  been  some 
legislative  restrictions  upon  such  right.  Ma- 
gee  V.  Overshiner,  150  Ind.  127,  49  N.  E. 
951,  40:  370 

2.  The  ordinary  use  of  streets  which  a 
telephone  company  is  forbidden  to  obstruct 
by  a  proviso  in  the  statute  giving  permis- 
sion to  use  the  streets  includes  the  use  of 
the  streets  by  an  electric  street-car  line. 
Cumberland  Teleph.  &  Teleg.  Co.  v.  United 
Electric  R.  Co.  93  Tenn.  492,  29  S.  W.  104, 

27:236 

3.  A  franchise  granted  to  a  telephone 
company,  of  constructing  and  operating  its 
lines  along  and  upon  streets,  is  subordinate 
to  the  rights  of  the  public  in  the  street 
for  the  purpose  of  travel.  Cincinnati  In- 
clined Plane  R.  Co.  v.  City  &  S.  Teleg.  Asso. 
48  Ohio  St.  390,  27  N.  E.  890,  12:  534 

4.  A  corporation  organized  under  an  act 
to  incorporate  and  regulate  telegraph  com- 
panies may  operate  and  condemn  a  route 
for  a  telephone  line.  State,  Duke,  Prose- 
cutor, V.  Central  New  Jersey  Teleph.  Co.  (N. 
J.   Sup.)    53  N.  J.  L.  341,  21  Atl.  460, 

11:  664 

5.  In  determining  the  kind  of  telephone 
which  a  corporation  undertook  to  furnish 
in  consideration  of  the  right  to  use  conduits 
In  the  highways  of  a  municipal  corporation, 
the  court  is  entitled  to  know  the  circum- 
stances and  conditions  surrounding  the  par- 
ties to  the  contract  at  the  time  it  was  made. 
Charles  Simon's  Sons  Co.  v.  Maryland 
Teleph.  &  Teleg.  Co.  99  Md.  141,  57  Atl.  193, 

63:  727 


6.  A  telephone  company  is  not  shown  to 
he  free  from  regulation  as  a  common  car- 
rier by  the  fact  that  the  Constitution  re- 
(jiiires  the  consent  of  the  municipal  authori- 
ties before  it  can  place  its  poles  in  a  city 
street,  and  that  the  stiitutes  forbid  sucli 
companies  to  make  unreasonable  discrimina- 
tion in  rates  of  service,  and  empower  th" 
railroad  commission  to  regulate  the  charges 
of  telegraph  companies,  but  make  no  men- 
tion of  telephone  companies.  State  ex  rel. 
Cwynn  v.  Citizens'  Teleph.  Co.  61  S.  C.  83, 
.39  S.  E.  257,  55:  139 
Transfer  of  franchise. 

See  also  infra,  Editorial  Notes. 

7.  The  permission  granted  to  a  telephone 
company  to  maintain  its  lines  in  a  munici- 
pality can  be  alienated  to  another  com- 
pany without  the  consent  of  the  city,  by 
virtue  of  3  How.  (Mich.)  Ann.  Stat.  § 
4904e,  which  expressly  authorizes  corpora- 
tions to  alienate  their  property.  Michigan 
Teleph.  Co.  v.  St.  Joseph,  121  Mich.  502,  80 
N.  W.  383,  47 :  87 
Compulsory  service. 

Punitive  Damages  for  Refusal  of  Service, 
see  Damages,  50. 

Measure  of  Damages  for  Wrongfully  Dis- 
continuing Service,  see  Damages,  90,  91. 

INIitigation  of  Damages  for  Failure  to  Sup- 
ply Service,  see  Damages,  660. 

Mandamus  to  Compel,  see  Mandamus,  96- 
98. 

See  also  supra,  6,  and  infra,  Editorial  Notes. 

8.  A  telephone  company  is  bound  to  fur- 
nish service  on  equal  terms  to  all  applying 
for  it.  Gwynn  v.  Citizens'  Teleph.  Co.  69 
S.   C.   434,  48   S.  E.  460^.  67:  111 

9.  A  public-service  corporation,  like  a 
telephone  company,  may  be  compelled  to 
furnish  to  any  citizen  a  telephone  and  tele- 
phonic service  at  reasonable  compensation 
and  without  discrimination  between  pa- 
trons. Nebraska  Teleph.  Co.  v.  State  ex  rel. 
Yeiser,  55  Neb.  627,  76  N.  W.  171,      45:  113 

10.  The  duty  to  furnish  service  at  speci- 
fied rates  may  be  imposed  by  a  municipal 
corporation  having  statutory  authority  to 
regulate'the  use  of  its  streets  for  telephone 
wires  as  a  condition  to  the  use  of  such 
streets  by  a  telephone  company.  Charles 
Simon's  Sons  Co.  v.  Marvland  Teleph.  & 
Teleg.  Co.  99  Md.  141,  57  Atl.  193,     63:  727 

11.  A  telephone  company  cannot  impose, 
as  a  condition  to  extending  its  facilities  to 
one  desirous  of  obtaining  them,  an  agree- 
ment not  to  use  a  rival  system.  State  ex 
rel.  Gwynn  v.  Citizens'  Teleph.  Co.  61  S.  C. 
83,  39  S.  E.  257,  55:  139 

12. -Breach  by  a  patron  of  a  telephone 
company  of  his  agreement  not  to  use  a 
rival  system  will  not  justify  the  company 
in  removing  its  instruments  and  denying 
him  further  benefit  of  its  system.  Id. 

13.  That  a  patron  of  a  telephone  com- 
pany has  broken  his  agreement  not  to 
make  use  of  the  lines  of  a  rival  company 
gives  the  former  no  right  to  refuse  to  grant 


2840 


TELEPHONES. 


him    further    service.      Gwynn    v.    Citizens' 
Teleph.   Co.   69   S.   C.  434,   48   S.   E.   460, 

67:  111 

14.  A  telephone  company,  although  hav- 
ing a  monopoly  of  the  business  in  a  par- 
ticular city,  may  "deprive  a  customer  of 
service  upon  his  refusal  to  discontinue  the 
use,  in  connection  with  its  wires  on  his 
premises,  of  extension  instruments  not  fur- 
nished by  it,  where  it  is  able  and  willing 
to  furnish  such  instruments  as  efficient  and 
convenient  as  the  state  of  the  art  affords, 
upon  reasonable  terms.  Gardner  v.  Provi- 
dence Teleph.  Co.  23  R.  I.  262,  49  Atl.  1004, 

55:  113 

15.  A  telephone  company  will  not  be  re- 
quired to  furnish  service  to  a  bawdy  house. 
Godwin  v.  Carolina  Teleph.  &  Teleg.  Co. 
136   N.   C.   258,   48   S.   E.   636,  67:251 

IG.  Reasonable  time,  if  necessary,  may  be 
allowed  to  a  telephone  company  to  com- 
ply with  a  mandate  requiring  it  to  fur- 
nish instruments  and  connections  to  one 
desiring  to  make  use  of  its  system.  State 
ex  rel.  Gwynn  v.  Citizens'  Teleph.  Co.  61 
S.  C.  83.  39  S.  E.  257,  55:  139 

Discrimination. 

See  also  supra,  6,  8,  9,  and  infra,  Editorial 
notes. 

17.  A  telephone  company  cannot  discrimi- 
nate between  those  with  whom  it  does 
business,  so  as  to  allow  its  facilities  to  one 
telegraph  company,  and  not  to  another. 
Commercial  U.  Teleg.  Co.  v.  New  England 
Teleph.  &  Teleg.  Co.  61  Vt.  241,  17  Atl. 
1071,  5:  161 

18.  A  telephone  company  is  not  warrant- 
ed in  discriminating  between  those  to  whom 
it  shall  furnish  its  facilities,  because  its  con- 
tract by  which  it  holds  a  license  of  the 
patent  prohibits  it  from  allowing  certain 
portions  of  the-  public  to  use  the  patent,  as 
such  a  contract  is  against  public  policy  and 
void.  Such  contract  is  not  sustained  by 
the  provision  of  U.  S.  Rev.  Stat.  §  4884, 
U.  S.  Comp.  Stat.  1901,  p.  3381,  giving  a 
patentee  the  exclusive  right  to  make,  use, 
or  vend  the  patent.  Id. 
Rates. 

Parties  Plaintiff  to   Suit  to   Enforce   Com- 
pany's Duty  under  Ordinance  as  to,  see 
Action   or   Suit,   105. 
Compelling    Service     at     Less     than    Rates 

Charged,  see  Mandamus,  98. 
Allegations  as  to.  see  Pleading,  585. 
As  to  Rates  for  Water,  see  Waters,  III.  b, 

3. 
See  also  supra,  9,  10,  and  infra.  Editorial 
Notes. 
10.  A  private  corporation  engaged  in  the 
business  of  operating  a  telephone  plant  is 
a  common  carrier  of  news  and  intelligence, 
within  the  scope  of  Neb.  Comp.  Stat.  1897, 
chap.  72.  art.  8,  §  1,  providing  for  the 
regulation  of  the  rates  of  common  car- 
riers. Nebraska  Teleph.  Co.  v.  State  ex 
rel.   Yeiser,   55   Neb.   627,   76  N.   W.   171. 

45:  113 
20.  A   telephone   company  having  special 
fianchisos  and  privileges,  including  the  right  I 
of  eminent  domain,  is  subject  to  public  regu- 


lations; and  the  state  has  power  to  fix 
and  prescribe  a  maximum  rate  to  be  charged 
by  it  for  telephone  service.  St.  Louis  v. 
Bell  Teleph.  Co.  96  Md.  623,  10  S.  W.  197, 

2:  278 

21.  The  provision  of  a  city  charter  giving 
power  to  license,  tax,  and  regulate  business 
of  various  kinds,  including  that  of  telephone 
companies,  does  not  confer  power  to  fix 
the  rates  to  be  charged  by  a  telephone  com- 
pany, nor  is  such  power  included  in  the 
general  police  power  of  a  municipal  cor- 
poration. Id. 

22.  The  residents  of  a  municipal  corpora- 
tion may  enforce  for  their  own  benefit  con- 
ditions as  to  rates  to  be  charged  by  a  tele- 
phone company,  imposed  by  a  municipal  or- 
dinance granting  the  use  of  the  streets  and 
accepted  by  the  company,  where  the  rates 
were  expressly  imposed  for  their  benefit. 
Charles  Simon's  Sons  Co.  v.  Maryland, 
Teleph,  &  Teleg.  Co.  99  Md.  141,  57  Atl. 
193,  63:  727 

23.  A  telephone  company  which  accepts 
the  conditions  as  to  rates  to  be  charged 
by  it,  imposed  by  a  municipal  corporation 
as  a  condition  to  its  use  of  the  streets 
for  its  conduits,  cannot  complain  that  the 
rates  are  not  reasonable.  Id. 

24.  A  definition  of  telephone  service  as 
ordinary  grounded  wire  service,  in  a  stat- 
ute providing  maximum  rates  for  such  serv- 
ice, has  no  effect  in  determining  the  mean- 
ing of  the  word  in  a  contract  subsequently 
made  between  a  municipal  corporation  and 
the  telephone  company  for  service  to  be 
furnished   to   citizens   of   the   municipality. 

Id. 
Messages. 
Proof  of  Conversations,  see  Evidence,  X.  j; 

2345. 
Liability    for   Making   Arrest    under    Order 

by,  see  False  Imprisonment,  27. 
Duty  of  Telegraph  Company  to  Receive,  see 

Telegraphs,  16-18. 
Sending  Message  to  Telegraph  Agent  to  be 

Sent  by  Telegraph,  see  Telegraphs,  56. 
See  also  infra.  Editorial  Notes. 

25.  A  telephone  company's  agent,  whose 
duty  it  is  to  deliver  a  message  calling  a 
man  home,  has  no  right  to  assume,  as  a  rea- 
son for  delay  in  delivering  it,  that  he  will 
travel  only  by  train,  on  which  he  cannot 
start  until  the  next  day,  when  there  is  an- 
other mode  of  conveyance  .that  he  may 
choose  to  adopt.  Brown  v.  Cumberland 
Teleph.  &  Teleg.  Co.  104  Tenn.  56,  55  S. 
W.   155,  50:277 

26.  An  agreement  bj'^  the  agent  of  a  tele- 
phone company  to  deliver  a  message  at  its 
destination,  in  consideration  of  an  extra 
charge,  is  binding  on  the  company,  notwith- 
standing instructions  prohibiting  the  agents 
from  making  such  contracts,  where,  with 
the  knowledge  of  the  company,  its  agents 
habitually  disregard  the  instructions  and 
make   such   contracts.  Id. 

Editorial   Notes. 

Legislative  control  over.  2:278;*  5:161.* 
Legislative  regulation  of  rates  of.     33:  181. 


Telephone  company  a  common  carrier;  dis- 
criminations.     5:  161.* 

Power  of  state  to  control  or  impose  burdens 
upon  interstate  telephone 
company.     24:  161. 

Compulsory  service  in  case  of.     15:  321. 

State  statutes  regulating  telephone  prices 
and  requiring  service  on 
equal  terms  to  all.  31: 
807. 

Right  to  transfer  or  mortgage  privilege  to 
use  street  for  telephone 
purposes.     47 :  87. 

Privilege  of  using  street  for  tele^jhone  line 
as  contract  within  provi- 
sion impairing  obligation. 
50:  146. 

Rights  of  telephone  companies.^    1-:  799.* 

Poles  and  wires  as  nuisances  in  street  sub- 
ject to  municipal  control. 
39:  619. 

Poles  and  wires  as  additional  burden  in 
highway.  17:  480;  24:  721. 

Injunction  against  poles  and  wires  as  pub- 
lic nuisance.     44:  577. 

Evidence  of  conversations  by.     17:  440. 

Telegrams  given  by  telephone.    56:  745. 


TELLER— TENDER.  2841 

TENANCY  BY  SUFFERANCE. 


TELLER. 

Liability  on  Bond  of,  see  Bonds,  41,  43. 
Limitation  of  Action  on  Bond  of,  see  Limi- 
tation of  Actions,  123. 
libel  of,  see  Libel  and  Slander,  59,    109. 


TELLTALE. 


Duty  of  Railroad  Company  as  to,  see  Master 

and  Servant,  92,  157. 
Assumption  of  Risk  as  to,  see  Master  and 

Servant,  306. 


TEMPERANCE. 


Charitable   Gift  for,  see   Charities,   17,   76, 
77. 


♦  •» 


TEMPORARY    RECEIVER. 

See  Receivers,  14. 

♦-»♦ 

TENANCY. 

By  Entireties,  see  Husband  and  Wife,  II.  b; 
V.  §  10. 


TENANCY   AT   WILL. 

See  Landlord  and  Tenant,  41-46,  90,  96. 
96. 


Of  Railroad,  see  Railroads,  8. 

See  also  Landlord  and  Tenant,  41-46. 


TENANCY  IN  COMMON. 

See  Cotenancy. 


TENANTS. 

In  General,  see  Landlord  and  Tenant. 

As  Parties  to  Action,  see  Parties,  183,  184. 

♦  * » 


TENDER. 

To  Defeat  Prosecution,  see  Banks,  395. 

On  Redemption  from  Foreclosure,  see  Mort- 
gage, 240,  241. 

Allegations  as  to,  see  Pleading,  451,  452, 
529. 

Question  as  to  Reasonableness  of,  see  Trial, 
133. 

Necessity  of,  see  Contracts,  651,  652;  Sale, 
177. 

Extinguishing  Lien  of  Chattel  Mortgage  by, 
see  Chattel  Mortgage,  84-86. 

Extinguishment  of  Pledge  by,  see  Pledge 
and  Collateral  Security,  15,  16. 

Effect  of,  on  Liability  for  Costs,  see  Costs 
and  Fees,  33. 

As  Condition  of  Setting  Aside  Tax  Deed, 
see  Cloud  on  Title,  24, 

As  Condition  of  Rescission,  see  Contracts, 
790. 

As  Prerequisite  to  Re-entry  for  Condition 
Broken,  see  Covenant,  48. 

As  Condition  of  Relief  from  Local  Im- 
provement Assessment,  see  Public  Im- 
provements, 150. 

Condition  Precedent  to  Replevin,  see  Re- 
plevin, 1,  2. 

Before  Bringing  Trover,  see  Trover,  32,  34. 

Of  Bid,  see  Auction,  1. 

Of  Fare  on  Street  Car,  see  Carriers,  644, 
645. 

Of  Goods  Shipped  C.  0.  D.,  see  Carriers, 
781. 

Of  Deed,  see  Specific  Performance,  79;  Ven- 
dor and  Purchaser,    10,  11. 

Of  Legac}',  see  Executors  and  Administra- 
tors, 145. 

Of  Judgment  against  Garnishee,  see  Gar- 
nishment, 88. 

Of  Assessments  after  Expulsion  from  Bene- 
fit Society,  see  Insurance,  627. 

Of  Insurance  Premium  Generally,  see  In- 
surance, 873. 

Of  Premium  Falling  Due  after  Death  of  In- 
sured, see  Insurance,  1282. 

Of  Unearned  Premium,  see  Insurance,  263- 
267. 

Of  Interest,  Effect  on  Right  to  Foreclose, 
see  Mortgage,  160. 

Of  Amount  Due  on  ;Mortgage,  see  Mortgage, 
129,    130. 

Of  Property  Sold,  see   Sale,  27,  28. 

1.  An  unaccepted  tender  of  the  property 
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TENEMENT -HOUSE. 


at  the  termination  of  a  long  litigation  of 
a  replevin  action  against  a  -sheriff  for 
wrongful  seizure  of  property  under  execu- 
tion is  no  bar  to  an  action  against  those 
■who  executed  the  indemnity  bond  for  its 
value.  Wood  worth  v.  Gorsline,  30  Colo.  186, 
'69  Pac.   705,  58:  417 

2.  Money  tendered  and  paid  into  court 
as  the  full  amount  due  the  plaintiff  consti- 
tutes a  full  discharge  if  plaintiff  takes  it 
from  tlie  court,  although  he  protests  that 
more  is  due  and  declines  to  accept  it  as 
foil  payment,  if  the  terms  on  which  it  was 
tendered  are  not  waived  by  the  defendant 
or  modified  by  rule  of  court.  Jonathan  Tur- 
ner's Sons  V.  Lee  Gin  &  M.  Co.  98  Tenn. 
€04,  41  S.  W.  57,  38:  549 
To  whom  made. 

3.  A  tender  made  for  the  purpose  of  ex- 
ercising an  option  to  purchase  real  estate 
which  has  been  conveyed  by  the  vendor  to 
a  third  person  after  the  execution  of  the 
•contract  is  properly  made  to  the  original 
vendor.  Frank  v.  Stratford-Handcock,  13 
Wyo.  37,  77  Pac.  134,  67:  571 
SufiSoiency  of,  generally. 

Of  Performance  of  Contract,  see  Contracts, 
705,   706. 

Of  Unusual  Coin,  see  Money,     1. 

Of  Medium  of  Payment  Contracted  for,  see 
Money,  5. 

Of  Check  by  Telegraph  Company  Agreeing 
to  Transmit  Money,  see  Contracts,  318. 

By  One  Seeking  to  Redeem  from  Foreclo- 
sure, see  Mortgage,  241. 

See  also   infra,  Editorial  Notes. 

4.  A  tender  by  a  debtor  to  a  creditor  who 
in  good  faith  asserts  that  the  amount  ten- 
dered is  insufficient  is  not  good  if  coupled 
with  conditions  the  acceptance  of  which 
will  involve  an  admission  that  no  more  is 
■due.  Moore  v.  Norman,  52  Minn.  83,  53  N. 
W.   809,  18:  359 

5.  The  tender  of  the  whole  amount  of 
purchase  money  before  it  was  due,  under  a 
contract  by  which  part  was  to  be  paid  in 
interest-bearing  notes,  is  not  a  proper  ten- 
der of  performance  of  the  contract.  Bar- 
bour V.  Hickey,  2  App.  D.  C.  207,      24:  763 

6.  A  certified  check  is  not  properly  ten- 
dered instead  of  money.  Id. 

7.  The  obligor  upon  bonds,  reserving  the 
right  of  redemption  after  a  certain  time, 
may.  upon  electing  to  redeem,  demand,  as  a 
condition  of  payment,  the  surrender  of  all 
•coupons  in  the  possession  of  the  holder  of 
the  bonds,  including  those  past  due  and  de- 
tached, as  well  as  of  the  bonds  themselves; 
and  a  tender  of  the  amount  due  on  such 
bonds  and  coupons  with  the  demand  of  their 
surrender  will  be  sufficient  to  stop  the  run- 
ning of  interest,  although  it  is  not  accepted 
because  of  an  unwillingness  to  surrender 
coupons  past  due.  Bailey  v.  Buchanan 
County.  11.1  N.  Y.  297,  22  N.    E.  155,  6:  562 

8.  A  deposit  by  executors  for  a  legatee  of 
a  sum  which  does  not  equal  the  amount  of 
the  legacy  and  interest  then  due,  and 
which  the  legatee  refuses  to  accept  as  a 
partial  payment,  will  not  stop  interest  on 
the  legacy  or  anv  part  thereof.  Welch  v. 
Adams,  152  Mass/ 74,  25  N.  E.  34,       9:  244 


Sufficiency  to  stop  interest. 
See  also  supra,  7,  8. 

9.  Depositing  the  purchase  price  of  real 
estate  in  a  bank  after  demanding  a  convey- 
ance and  making  tender  of  the  amount  due 
will  not  relieve  the  purchaser  from  paying 
interest  thereon  until  it  is  accepted  by  the 
vendor  under  a  decree  of  specific  perform- 
ance, if  he  does  not  inform  the  vendor  of 
such  deposit  or  place  it  at  his  disposal,  and 
subsequently  draws  it  out  and  uses  it  in 
his  business,  at  the  same  time  being  in 
possession  of  the  premises,  receiving  the 
rents  and  profits,  without  paying  rent,  al- 
though he  is  at  all  times  prepared  to  pay 
the  amount  on  demand.  Sanders  v.  Bryer, 
152  Mass.  141,  25  N.  E.  86,  .  9:  255 
Necessity  of  keeping  good. 

See  also  supra,  2,  9;  Mortgage,  130;  Pledge 
and  Collateral   Security,   16. 

10.  It  is  not  necessary  to  keep  a  tender 
good  by  bringing  the  money  into  court, 
where  an  action  is  brought  by  a  mortgagee 
to  obtain  possession  of  chattels  after  a 
tender  of  the  debt  has  been  made.  Moore 
V.  Norman,  43  Minn.  428,  45  N.  W.  857, 

9:  55 

11.  That  a  written  tender  is  not  kept 
good  as  required  by  statute  will  not  de- 
feat a  judgment  directing  the  repurchase  of 
stock  according  to  contract,  if  the  shares 
were  produced  in  ,  court  at  the  trial,  and 
filed  with  the  clerk.  Wisconsin  Lumber  Co. 
V.  Greene  &  W.  Teleph.  Co.  127  Iowa,  350, 
101  N.  W.  742,  69:  968 

Editorial   Notes. 

To  pledgee  before  action  for  conversion 
against  him.     43:  759. 

Of  old,  worn,  or  mutilated  coin.     33:  824. 

What  is  a  reasonable  sum  out  of  which  a 
common  carrier  may  be 
required  to  take  a  passen- 
ger's fare  and  return  the 
change.     35:  489. 

In  case  of  specific  performance.     1 :  555.* 

Of  deed  by  vendor.    6:  591.* 

To  devest  lien  of  mortgage.     33:  231. 

Of  purchase  money  by  partner.    28:  105. 

Of  freight  charges  as  condition  of  trover 
against   carriers.     21:117. 

Of  fees  to  witnesses.    39:  121. 

Of  taxes  due  as  a  condition  of  relief  from 
invalid  tax  sale.    10:  296.* 

Of  tax  or  redemption  money  prevented  by 
officer.     20:  489. 

Effect  of  tender  of  taxes  or  redemption 
money.      20:  491. 

Effect  of  tender  of  amount  due  on  chattel 
mortgage  to  discharge 
lien  thereof.     9:  55.* 

As  condition  of  right  to  redeem  from  mort- 
gage foreclosure.     9:  676.* 

Tender  back  of  premium  as  condition  of 
canceling  policy  of  insur- 
ance.   8:  719.* 


TENEMENT-HOUSE. 

Requiring  Water  Supply  in,  see   Buildings, 
8. 


TEN  HOUR  LAW— TEST. 
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Requiring  Water  Closets  in,  see  Constitu- 
tional Law.  360.  1002,  1005. 

Necessity  of  Eire  Escapes  on,  see  Build- 
ings, 34. 

Charitable  Trust  for,  see  Charities,  18. 

Power  to  Regulate  Manufacture  of  Cloth- 
ing in,  see  Constitutional  Law,  1056. 

Violation  of  Covenant  against  Erection  of, 
see  Covenant,  30. 

Opinion  Evidence  as  to  Meaning  of  Term, 
see  Evidence,  1371. 


TEN  HOUR  LAW. 


Constitutionality     of,     see     Constitutional 

Law,  316. 
In  Service  of  Street  Railway  Company,  see 

Constitutional  Law,   1045. 
See  also  Eight  Hour  Law. 


TENNESSEE. 


Repeal  of  English  Statutes  in,  see  Statutes, 
573. 


TEN  PIN  ALLEYS. 


Municipal  Regulation  of,  see  Municipal  Cor- 
porations, 271. 


TENT. 

As  Private  Residence,  see  Gaming,  8. 

♦-•-♦^ 

TERMINALS. 

Right  to  Condemn  Land  for,  see  Eminent 
Domain,  110-112. 


TERMINATION. 


Of  Loan  Association,  see  Building  and  Loan 

Associations,  VII. 
Of  Contract,  see  Contracts,  V.  b. 
Of  Lease,  see  Landlord  and  Tenant,  H.  d. 
Of  Trust,  see  Trusts,  I.  f. 


TERM  POLICY. 

See  Insurance,  9,  748. 


TERMS. 

Of  Court,  see  Courts.  II.  b. 

Of  Tenant,  see  Landlord  and  Tenant,  II.  c. 

Of  n;iico,  see  Ollicers,  1.  d. 


Imposition  of,  on  Overruling  Demurrer,  see 
Pleading,  629. 

Editorial  Notes. 

Of  court,  judicial  notice  of.    4:  34.* 


TERRITORIAL  COURTS. 

Practice   on  Appeal  in   Admiralty  Case  to, 

see  Appeal  and  Error,  126. 
Jurisdiction  of,  see  Courts,  II. 


TERRITORIAL  LIMITATIONS. 

As  to  Jurisdiction,  see  Courts,  I.  b. 


TERRITORIES. 


Validity  of  Act  Conferring  Jurisdiction  on 
Probate  Courts  of,  see  Courts,  301. 

Citizenship  in,  as  Affecting  Jurisdiction,  see 
Courts,  344b. 

Power  of  Legislature  to  Impose  Limitations 
on  Pardoning  Power,  see  Criminal  Law, 
254. 

Prohibition  of  Sale  of  Liquor  in,  see  Intoxi- 
cating Liquors,  9. 

Effect  of  Admission  of,  see  Statutes,  430. 

Taxation  of  Federal  Agencies  and  Instru- 
mentalities by,  see  Taxes,  4. 

An  act  continuing  the  Nebraska  Criminal 
Code  in  force  in  Oklahoma  territory,  as  to 
all  crimes  committed  and  criminal  prose- 
cutions then  pending,  after  the  time  when 
it  would  expire  under  the  provisions  of  the 
organic  act  of  the  territory,  is  within  the 
power  of  the  legislative  assembly  over  "all 
rightful  subjects  of  legislation  not  incon- 
sistent with  the  Constitution  and  laws  of 
the  United  States."  Ex  parte  Larkins,  1 
Okla.  53,  25  Pac.  745,  II:  418 

Editorial  Notes. 

Right  of  territories  to  tax  shares  of  stock 
in  national  bank.  45: 
762. 

Removal  of  criminal  cases  from  territorial 
courts.     53:  581. 


TEST. 

Review  of  Discretion  as  to,  see  Appeal  and 
Error.  542. 

Taking  Milk  for,  see  Constitutional  Law, 
795. 

Effect  of  Failure  to  Make,  see  Contracts, 
660. 

In  Autopsy.  Opinion  Evidence  as  to,  see 
Evidence,  1289. 

Of  Water  Supply,  Evidence  as  to,  see  Evi- 
dence. 1979. 
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TESTAMENTARY   CAPACITY— THRESHING-MACHINE. 

THEATRICAL   TROUPE. 


Of  Oil  by  Inspector,  see  Oil,  5,  6. 

As  Acceptance  by  Purchaser,  see  Sale,  180. 


♦  •» 


TESTAMENTARY  CAPACITY. 

Presumption   and   Burden   of   Proof   as   to, 

see  Evidence,  321-327. 
Hypothetical  Question  as  to,  see  Evidence, 

1258-1264. 
Opinion     Evidence     as     to,     see     Evidence, 

VII.  e. 
In  General,  see  Wills,  I.  d;  V.  §§  6,  7. 
Competency  to  Testify  as  to,  see  Witnesses, 

64-66. 

♦•» 


TEST  CASE. 

Effect    of   Purpose   to   Make,   on  Right   of 
Action,  see  Action  or  Suit,  52. 


TEST  OATH. 


As  Qualification  to  Office,  see  OflScers,  6. 

Editorial  Notes. 
As  qualification  of  right  to  vote.     25:  483. 


TEXAS  FEVER. 


Liability  for   Infection  with,  see  Animals, 

55-57. 
Carrier's   Liability     for    Communicating  to 

Cattle    Transported,   see   Carriers,    866. 
Judicial  Notice  as  to,  see  Evidence,  118. 
Partial   Invalidity   of    Statute    as    to,    see 

Statutes.  113. 


TEXT  BOOKS. 

In  Schools,  see  Schools,  V. 

Editorial  Notes. 
Adoption  of,  for  public  schools.     36:  277. 


THEATERS. 


Rifrhts  of  Nofrroes  in.  see  Civil  Rights,  2-4. 
Admissihilitv  of  Manager's  Declarations,  see 

Evidence,  1641.  1642. 
Employment    of    Infants    in,    see    Infants, 

c.'t. 

Injunction  against  Use  of,  see  Injunction. 
61.  78. 

License  of.  see  License,  67. 

Liability  for  Act  of  Special  Police  in,  see 
Master  and  Servant,  670. 

<  )l»«tnietion  by  Manager  of  Service  of  Proc- 
ess, see  Proximate  Cause,  29. 

On  Sunday,  see  Sunday,  9. 


Riding  in  Show  Car,  see  Carriers,  321. 


See  Larceny. 


THEFT. 


THEOSOPHY. 


Exemption     of     Theosophical     Corporation 
from  Taxation,  see  Taxes,  270,  271,  278. 


THERMOMETER. 


Admissibility  of  Certificate  Showing  Varia- 
tion of  Scale  of,  see  Evidence,  837. 


THIRD  PERSON. 


Enforcement  of  Contract  by,  see  Parties,  L 
a,  2,  6. 

♦♦-» 

THREATENED  INJURY. 

Injimction  to  Prevent,   see  Injunction,  11— 
21;  Nuisances,  127-I28b. 


THREATS. 

As  Blackmail,  see  Blackmail. 

To  Injure  Business,  see  Case,  17. 

To  Injure  Credit  or  Reputation,  see  Consti- 
tutional Law,  932. 

To  Advertise  Debts  for  Sale,  see  Constitu- 
tional Law,  1087. 

As  Duress,  see  Duress,  3-8,  11. 

Evidence  of,  see  Evidence,  X.  i;  Trial,  100. 

Evidence  on  Trial  for  Making,  see  Evi- 
dence, 2141. 

To  Kill,  see  Homicide,  3,  5. 

Procuring  Discharge  of  Servant  by,  see 
Conspiracy,  62,  63. 

On  Postal  Card,  see  Postoffice,  6,  7. 

Instructions  as  to,  see  Trial,  683. 


Editorial  Notes. 


45: 


As   aflFecting  self-defense  in  homicide. 
702. 

Evidence  of  threats  of  person  accused  or 
person  injured  or  killed. 
17:  654. 

To  charge  person  with  crime,  as  construct- 
ive force  for  purposes  of 
robbery.     57:  439. 


THRESHING-MACHINE. 

Manufactiuer's  Liability  for  Injury  Due  to 
Defect  in,  see  Negligence,  57,  58 


THROUGH  RATES— TIMBER. 
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THROUGH  RATES. 


See  Carriers,  1034-1042. 


THUNDER  STORMS. 


Judicial  Notice  as  to,  see  Evidence,  72, 


TICKERS. 

Protection  of  News  Furnished  by,  see  In- 
junction, 127. 


TICKET  AGENT." 


Liability  for  Arrest  by,  see  Carriers,  182. 
Powers  of,  see  Carriers,  14,  15,  605,  606,  613, 

742-745,  979;  Evidence,  294;  Pleading, 

389. 


TICKET  BROKERS. 


Condition  Precedent  to  Suit  to  Enjoin  Sale 
of  Tickets  by,  see  Action  or  Suit,  25. 

Prohibiting  Sale"  of  Tickets  by,  see  Car- 
riers, 1019,  1020;  Constitutional  Law, 
173. 

Illegal  Contract  of,  see  Commerce,  43. 

Invasion  by  Courts,  of  Legislative  Pre- 
rogative as  to,  see  Constitutional  Law, 
248. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  422,  423. 

Police  Power  as  to,  see  Constitutional  Law, 
1079,  1080. 

Burden  of  Proof  as  to,  see  Evidence,  294. 

Injunction  against,  see  Injunction,  71,  80, 
501. 

1.  "To  sell  or  deal  in  tickets  issued  by  a 
railroad  company,"  which  is  prohibited  by 
statute  unless  done  by  a  duly  authorized 
agent,  does  not  mean  the  sale  of  a  single 
ticket  which  a  person  may  happen  to  have 
that  he  cannot  use,  but  applies  only  to 
the  business  of  selling  or  buying  and  selling 
such  tickets.  State  v.  Ray,  109  N.  C.  736, 
14  S.  E.  83.  14:  529 

2.  That  dishonest  persons  have  engaged 
in  the  ticket  brokerage  business,  and  that 
the  business  enables  the  transportation 
companies  to  engage  in  unfair  competition, 
will  not  justify  the  legislature  in  prohibit- 
ing all  persons  except  those  designated  by 
the  transportation  companies  from  engag- 
ing in  it.  People  ex  rel.  Tvroler  v.  Warden 
of  New  York  City  Prison,  157  N.  Y.  116,  51 
N,  E.  1000,  '  43:  264 

Editorial  Notes. 

Statute  against  business  of.  24:  152. 


TICKET  OFFICE. 
Duty  to  Keep  Open,  see  Carriers,  570,  574, 


TICKETS. 

For  Passengers,  see  Carriers,  II.  a,  10;  IV, 

§  18, 
Conversion  of,  by  Agent,  see  Trover,  18. 


TIDE  LANDS, 


Adverse  Possession  of,  see  Adverse  Posses- 
sion, I.  h. 

Within  Covenant  oi  Warranty,  see  Cove- 
nant, 12-14. 

Condemnation  of,  see  Eminent  Domain,  33- 
35. 

Right  of  State  to  Compensation  on  Con- 
denmation  of,  see  Eminent  Domain, 
285. 

Ejectment  for,  see  Ejectment,  13. 

Highway  on,  see  Highways,  15. 

Application  of  Doctrine  of  Lateral  Support 
to,  see  Lateral  Support,  4,  5. 

Ownership  of,  by  City,  see  Municipal  Corpo- 
rations, 427. 

Title  of  Statute  as  to,  see  Statutes,  237. 

Title  to,  see  Waters,  I.  c,  4,  6. 

Editorial  Notes. 

Right  of  state  to  grant  tide  land  so  as  to 
destroy  wharfage  right  of 
shore  owner.     63 :  264. 

Municipal  ownership  of.    64:  333. 

Acquisition  of,  by  eminent  domain.    66:  897. 


TIDEWAYS. 


Consequential   Injury   to,  see  Eminent  Do- 
main, 350. 
Grant  of,  by  State,  see  Waters,  146. 


TIE  VOTE. 


Estoppel  to  Obtain  Mandamus  to  Compel 
Decision  of,  see  Estoppel,  143. 

Compelling  Determination  of  Right  to  Of- 
fice in  Case  of,  see  Mandamus,  135. 

See  also  Elections,  243,  244,  334;  Parlia- 
mentary Law,  29-35. 

Editorial   Notes. 

Decision  of  tie  vote  at  election.    47:  551. 


TIMBER. 

Damages    for    Cutting,    see    Damages,    424, 

425. 
Abutting    Owner's    Right    to    Cut    Timber 

Standing   on   Highway,  see    Highways, 

180. 
Injunction  against  Cutting,  see   Homestead, 

22,   173,  200. 
Cutting  by  Mortgagor,  see  Mortgage,  34. 
Liability    of    Partnership    for    Cutting,    see 

Partnership,  48. 
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Penalty   for  Cutting,  see   Penalties,   7. 
Oral  Sale  of,  see  Contracts,  185,  186,  263. 
Specific    Performance    of    Contract    to    Sell, 

see  Specific  Performance,  78. 
Cotenant's  Transfer  of  Interest  in,  see  Co- 
tenancy, 43,   44. 
Doed  of,  see  Evidence,  820. 
Covenant  in  Deed  of,   see  Covenant,   73. 
Construction  of  Deed  of,  see  Deeds,  32. 
Evidence  of  Oral  Inducement  to  Seller,  see 

Evidence,  1112. 
Guaranty  of  Payment  for,  see  Guaranty,  13. 
Lis  Pendens  as  affecting  Purchaser  of,  see 

Lis  Pendens,  14. 
Record   of  Instrument  Conveying,   see  Real 

Property,  60,  61,  87. 
Sufficiency   of   Tender   of   Deed   Subject   to 

Right   of  Removal  of,  see  Vendor  and 

Purchaser,  10,  11. 
Contract   for   Forfeiture    of   Timber    Lands, 

see  Contracts,  492. 
Reservation  of,  see  Deeds,  89. 
On  Public  Land,  see  Public  Lands,  7-9,  17, 

19. 
Replevin  for,  see  Replevin,  8-12,  23,  33,  34. 
See  also  Trees. 

Deed  of,  as  license. 

1.  A  deed  of  standing  timber  to  be  re- 
moved within  ten  years  passes  the  title,  and 
does  not  constitute  a  mere  license  to  take 
off  chattels  within  the  time  limited.  Mee 
V.   Benedict,   98   Mich.   260,   57   N.   W.    175, 

22:  641 

2.  The  sale  of  standing  timber  by  a  writ- 
ten instrument  not  acknowledged  or  record- 
ed as  a  deed  amounts  only  to  an  executory 
contract  or  revokable  license,  which  is  re- 
voked by  a  subsequent  conveyance  of  the 
land  to  another  person.  Fish  v.  Cap  well,  18 
R.  I.  667,  29  Atl.  840,  25:  159 
Revocation  of  license  to  cut. 

See  also  supra,  2. 

3.  A  written  contract  of  sale  of  an  un- 
divided half  of  land  constitutes  a  revoca- 
tion pro  tatito  of  a  prior  license  to  cut  tim- 
ber thereon,  so  far  as  it  remains  unexecuted. 
Brulev  v.  Garvin,  105  Wis.  625,  81  N.  W. 
1038,  48:839 
Right  to  timber  cut  under  license. 

4.  Timber  cut  under  a  parol  license  be- 
fore any  notice  of  revocation  of  the  license 
does  not  become  the  property  of  a  subse- 
quent purchaser  of  the  land  who  had  no 
valid  contract  therefor  before  the  timber 
was  out.  Bruley  v.  Garvin,  105  Wis.  625,  81 
N.  W.  1038,  48:  839 
Conditions  precedent  to  right  to  cut. 

5.  Payment  of  the  balance  due  on  the 
purchase  money  is  not  a  condition  precedent 
to  tlio  right  to  enter  on  land  and  cut  the 
timber  thereon,  under  a  deed  conveying  thf 
standing  timber  oa  certain  described  lots, 
and  reciting  the  payment  of  a  certain 
amount  in  cash,  and  that  the  balance  due 
on  each  lot  is  a  certain  sum,  which  shall 
bo  paid  wlion  each  lot  is  entered  to  cut  the 
timl.or.  McRae  v.  Stilhvell,  111  Ga.  65.  30 
S.  E.  604,  55:  513 
When  title  to,  passes. 

See  also    infra,    Editorial    Notes,    §   2. 

6.  The  title  to  timber  does  not  pass  until 


it  is  delivered  on  cars,  under  a  written  con- 
tract not  so  executed  that  it  can  be  record- 
ed, declaring  that  the  vendor  sells  the  tim- 
ber at  a  certain  price  per  thousand,  part  to 
be  paid  when  on  the  track  ready  for  cars 
and  the  balance  when  loaded,  although  a 
large  sum  of  money  is  paid  as  an  advance- 
ment, on  which  the  vendor  is  to  pay  in- 
terest. Yockey  v.  Norn,  101  Mich.  193,  60 
N.  W.  685,  26:  145 

Forfeiture  by  nonremoval. 
Question  for  Jury  as  to,  see  Trial,  155. 
See  also  infra.  Editorial  Notes,  §  2. 

7.  A  forfeiture  of  a  right  to  timber  on 
land,  given  by  a  deed,  does  not  result  from 
a  neglect  to  remove  the  timber  for  an  un- 
reasonable time.  Smith  v.  Furbish,  68  N.  H. 
123,  44  Atl.  398,  47:  226 

8.  Failure  to  remove  logs  after  they  are 
cut,  within  the  time  named  in  a  contract 
for  the  sale  and  removal  of  timber  within  a 
definite  time,  does  not  forfeit  the  title.  Ma- 
comber  V.  Detroit,  L.  &  N.  R.  Co.  108  Mich. 
491,  66  N.  W.  376,  32:  102 

9.  Failure  to  cut  and  remove  timber  with- 
in a  reasonable  time,  under  an  absolute 
grant  thereof  which  specified  no  time  for 
the  removal,  does  not  forfeit  the  title  of 
the  grantee  in  favor  of  a  subsequent  pur- 
chaser of  the  land  whose  conveyance  recites 
the  prior  sale  of  the  timber.  Magnetic 
Ore  Co.  V.  Mar  bury  Lumber  Co.  104  Ala. 
465,  16  So.   632,  27:  434 

10.  A  deed  of  "all  the  pine  timber  suit- 
able for  sawmill  purposes"  on  certain  de- 
scribed lots  of  land,  together  with  a  full 
right  of  way  for  railroads,  tram  roads,  and 
wagon  roads  through  such  lands,  to  the 
grantees,  their  heirs  and  assigns,  "to  con- 
tinue as  long  as  said  mill  operations  may 
require,"  does  not  grant  a  perpetual  right 
to  enter  and  remove  the  standing  timber 
on  the  land;  and  the  grantees'  estate  there- 
in ceases  and  determines  if  the  trees  are  not 
removed  within  a  reasonable  time  after  the 
execution  of  the  deed.  McRae  v.  Stilhvell, 
111  Ga.  65,  36  S.  E.  604,  55:  513 
Right  to  partition  of. 

See  also  Partition.  4. 

11.  Purchasers  of  an  undivided  interest  in 
timber  from  tenants  in  common  of  the  land, 
although  not  entitled  to  a  partition  of  the 
timber,  may  in  equity  enforce  a  partition  of 
the  land,  setting  off  the  parcel  on  which 
the  timber  will  belong  to  them,  even  if,  by 
subsequent  conveyances,  the  whole  title  to 
the  land  has  been  acquired  by  one  person. 
Mee  v.  Benedict,  98  Mich.  260,  57  N.  W. 
175,  22:641 

Editorial    Notes. 

§  I.  Generally. 

Oral  contract  for  sale  of.     19:  721. 
Contract  for  timber  to  be  sawed  as  a  sale 

within      the      statute      of 

frauds.      14:  233. 
Injunction    against     trespass    to    cut.      22: 

233. 
Title    to.    when     wrongfully    severed.      32: 

422. 
Right  to  cut  on  mortgaged  land.    3:  607.* 
Right   of   tenant   to    out    wood    for   fires    or 

fences.     68:  641. 
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Right  to   cut   timber   on   public   land.     70: 

873. 
§  2.  Conveyance  of  title  to  standing  timber 

without  title  to  land. 
In  general.     55:  513. 
Nature  of  purchaser's  estate.    55:  514. 
Incidental  rights  of  purchaser.     55:  517. 
Prerequisites   to  passing  of  title;   selection 

of  trees.     55:  519. 
Payment  of   purchase   price.     55:  520. 
What  timber  included  in  conveyance.     55: 
522. 
In  general.     55:  522. 
Size   of   timber,  generally.     55:  523. 
Mode   of  determining  size.     55:  523. 
Time  of  determining  size  and  suitabil- 
ity.   55:  524. 
For  what  purpose  timber  may  be  used.    55: 

525.  «, 

When  timber  must  be  removed;   forfeiture 
of    rights   in.     55:  525. 
Where  particular  time  specified  in  con- 
tract.     55:  525. 
In  general.     55:  525. 
Effect  of  failure  to  remove  in  time 

specified.     55:  526. 
Construction  of  contract  as  to  time 

of  removal.    55:  529. 
What  constitutes  a  removal.      55: 

529. 
Necessity  of  removing   as  well   as 

cutting.    55:  530. 
Extension  of  time  to  remove.     55: 
530. 
Where    no   time    specified   in    contract. 
55:  531. 
In  general.     55:  531. 
What  is  a  reasonable  time  for  re- 
moval,    and     how     deter- 
mined.    65:  534. 
Notice  to  remove.     55:  535. 
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Exemption  of,  see  Public  Lands,  18. 


TIME. 

For  Reviewing  Account,  see  Accounts,  4,  5. 
For  Payment  of  Annuity,  see  Annuities,  3, 

4. 
For   Raising  Federal   Question,   see   Appeal 

and   Error,  69,  70. 
Of  Making  Finding  as  Affecting  Record  on 

Appeal,  see  Appeal  and  Error,  196.  197. 
For  Serving  Abstract,  see  Appeal  and  Error, 

210. 
For   Taking  Appeal,  see  Appeal  and  Error, 

in.  f. 

For  Signing,  Settling,  Filing,  and  Present- 
ing Bill  of  Exceptions,  see  Appeal  and 
Error,  IV.  o,  4. 

For  Taking  Exceptions,  see  Appeal  and  Er- 
ror, V.  c;  Reference,  9. 

To  Present  Note  for  Payment,  see  Bills 
and  Notes,  153-162. 

Of  Payment  of  Municipal  Bonds,  see  Bonds, 
iri.  b,  7. 


Of  Delivery  by  Carrier,  see  Carriers,  II.  b, 
4,  d. 

Of  Giving  Notice  of  Injury  to  Property 
Transported,    see    Carriers,   II.  b.    7,   d. 

To  Apply  for  Certiorari,  see  Certiorari,  29. 

Of  Filing  Chattel  Mortgage,  see  Chattel 
Mortgage,  46-49. 

Of  Publishing  Proposed  Constitutional 
Amendments,  see  Constitutional  Law, 
7-9. 

Of  Taking  Effect  of  Constitutional  Amend- 
ment, see  Constitutional  Law,  22-24. 

As  Essence  of  Contract,  see  Contracts,  IL 
c;   Vendor  and  Purchaser,  9,  16,  17,  63. 

Of  Performance  of  Contract,  see  Contracts, 
IV.  f. 

To  Take  Deposition,  see  Depositions,  3,  14. 

To  Object  to  Deposition,  see  Depositions,  9— 
12. 

Of  Paying  for  Land  Taken,  see  Eminent 
Domain,   307-309. 

Judicial  Notice  as  to,  see  Evidence,  160. 

Opinion  Evidence  as  to,  see  Evidence,  1378,. 
1379. 

Date  of  Letter,  see  Evidence,  2294. 

Of   Issuing  Execution,  see  Execution,  4,   5. 

To  Present  Claims  against  Decedent's  Es- 
tate, see  Executors  and  Administrators^ 
140-143. 

For  Settlement  of  Decedent's  Estate,  see 
Executors  and  Administrators,  171,172. 

Allegation  of,  in  Indictment,  see  Indict- 
ment, etc.,   25,  26. 

Of   Coming  of  Age,  see   Infants,  2-4. 

Of  Duration  of  Insurance  Policy,  see  In- 
surance, 313. 

Of  Entering  Judgment,  see  Judgment,  I.  f^ 
2. 

Of  Filing  Mechanic's  Lien,  see  Mechanics'^ 
Liens,  118-122. 

To  Redeem  from  Foreclosure,  see  Mortgage,^ 
232. 

To  Move  for  New  Trial,  see  New  Trial,  65- 
68. 

Of  Commencement  of  Office,  see  Officers,  86. 

Of  Payment,  see  Payment,  II. 

For  Removal  of  Cause,  see  Removal  of 
Causes,  II.  b. 

For  Presenting  Bill  to  Governor,  see  Stat- 
utes, 22,  24-27. 

For  Returning  Unapproved  Bill  to  Legis- 
lature, see  Statutes,  28. 

Of  Taking  Effect  of  Statute,  see  Statutes,^ 
L  b. 

For  Presenting  Claim  against  Telegraph 
Company.  Condition  as  to,  see  Tele- 
graphs, 82-91. 

Question  for  Jurv  as  to  Reasonableness  of,^ 
see  Trial,  148-155. 

For  Asking  Instructions,  see  Trial,  603.  604. 

For  Granting  Change  of  Venue,  see  Venue,^ 
27,  28. 

For  Publication,  see  Writ  and  Process,  47, 
48. 

Standard  time. 

Question  for  Jury  as  to,  see  Trial,  522. 

1.  The  use  of  railroad  "standard"  time  in 
all  the  cities  and  towns  along  the  line  of 
railroads  does  not  authorize  the  use  of 
that  time  in  running  the  courts,  where  there 
is  no  law  recognizing  any  other  standard 
time  in  the  computation  of  a  day   or  the 
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hours  of  a  day  than  the  meridian  of  the 
sun.  Henderson  v.  Reynolds,  84  Ga.  159. 
10  S.   E.  734,  7:  327 

2.  The  customary  use  of  standard  time  at 
a  certain  place  is  not  sufficient  to  show  that 
the  expression  ''at  12  o'clock  at  noon"  was 
intended  to  mean  12  o'clock  standard  time. 
Jones  V.  German  Ins.  Co.  110  Iowa,  75,  81 
N.  W.  188,  46:  860 
Fractions  of  day. 

Consideration  of,  in  Determining  Priority  of 
Appointment  of  Receivers,  see  Receiv- 
ers, 1. 

See  also  infra,  5;  Insolvency,  21;  Judgment, 
131;    Legislature,   1;    Mortgage,   71. 

See  also  infra.  Editorial  Notes,  §  1. 

3.  Fractions  of  a  day  will  not  be  recog- 
nized to  defeat  the  manifest  intention  of 
the  parties.  Pearce  v.  Denver,  13  Colo.  383, 
22  Pac.  774,  6:  541 

4.  The  law  divides  the  day  where  equity 
requires  it.  Goetzinger  v.  Rosenfeld,  16 
Wash.  392,  47  Pac.  882,  38:  257 
Day. 

See  also  infra,  10,  11,  13-19. 

5.  A  "day"  within  the  meaning  of  a  con- 
stitutional provision  allowing  five  days  for 
action  by  a  governor  upon  a  bill  presented 
to  him  begins  at  12  o'clock  midnight,  and 
extends  through  twenty-four  hours  to  the 
next  12  o'clock  midnight.  State  ex  rel. 
State  Pharmaceutical  Asso.  v.  Michel,  52 
La.  Ann.  936,  27  So.  565,  49:  218 
Week. 

6.  A  "week  of  time,"  within  the  meaning 
of  the  statute  prescribing  that  a  week  shall 
be  appointed  within  which  a  condemned  per- 
son shall  be  executed,  means  a  period  be- 
ginning and  ending  Saturday  night  at  mid- 
night.   Re  Tyson,  13  Colo.  482,  20  Pac.  810. 

6:472 

7.  Fixing  a  week  of  time,  not  less  than 
two  weeks  from  the  day  of  sentence,  within 
which  execution  of  a  criminal  must  take 
place,  does  not  shorten  the  minimum  time 
which  a  prior  statute  fixes  at  not  less  than 
fifteen  days.  Id. 
Months. 

See  also  Statutes,  37;  Writ  and  Process,  47; 
and  infra.  Editorial  Notes,  §  1. 

8.  The  term  "months,"  used  in  a  statute 
concerning  the  publication  of  orders  in  chan- 
cery cases  for  absent  defendants  to  appear 
and  plead  and  for  decrees  pro  confesso  in 
default  thereof,  mean  calendar,  and  not  lu- 
nar months,  unless  there  is  something  in  the 
statute  indicating  that  a  contrary  mean- 
ing was  intended.  Guaranty  Trust  &  S.  D. 
Co.  v.  Buddington,  27  Fla.  215,  9  So.  246, 

12:  770 

9.  The  term  "calendar  month,"  in  Neb. 
Const,  art.  3,  §  24,  fixing  the  time  for  stat- 
utes to  go  into  effect,  denotes  a  period  ter- 
minating with  the  day  of  the  succeeding 
month  numerically  corresponding  to  the  day 
of  its  beginning,  less  one.  If  there  be  no 
corresponding  day  of  the  succeeding  month 
it  terminates  with  the  last  day  thereof. 
McGinn  v.  State,  46  Neb.  427,  65  N.  W.  46, 

30:  450 


Computation. 

Effect  of  Sunday,  see  infra,  20 — 27. 

Excluding  Sunday  in  Computing  Time  to 
Protest  Note,  see  Bills  and  Notes,  156. 

In  Determining  Maturity  of  Note  Falling 
Due  on  Sunday,  see  Bills  and  Notes, 
275. 

Of  Time  for  Taking  Appeal,  see  Appeal 
and   Error,   143,   144. 

For  Taking  or  Filing  Bill  of  Exceptions,  see 
Appeal   and  Error,  243-245. 

In  Determining  Time  to  Sue  on  Policy,  see 
Insurance,  1311-1317. 

Of  Time  for  Publication,  see  Publication,  1, 
2. 

For  Presenting  Bill  to  Governor,  see  Stat- 
utes,  26,  27. 

Of  Taking  Effect  of  Statute,  see  Statutes, 
38. 

Where  Last  Day  Falls  on  Holiday,  see  Holi- 
days,  6. 

See  also  infra.  Editorial  Notes,  §§  1,  2. 

10.  The  day  of  the  date  is  to  be  excluded 
in  reckoning  the  six  years  named  in  the 
statute  of  limitations  for  bringing  an  ac- 
tion upon  a  promissory  note  payable  on 
demand.  Seward  v.  Hayden,  150  Mass.  158, 
22  N.  E.  629,  5:  844 

11.  The  period  of  limitation  of  an  action 
which  accrues  at  a  person's  majority  begins 
to  run  the  day  before  his  twenty-first  birth- 
day. That  day  is  to  be  included  in  the  com- 
putation of  the  time;  and  therefore  a  peri- 
od limited  by  years  will  expire  on  the  se- 
ond  day  before  his  birthday  anniversary. 
Ross  V.  Morrow,  85  Tex.  172,'l9  S.  W.  1090, 

16:  542 

12.  The  disability  of  a  plaintiff  during  a 
portion  of  the  period  allowed  for  the  per- 
formance of  a  condition  precedent  to  the 
maintenance  of  an  action  will  not  extend 
the  time  of  performance,  provided  a  rea- 
sonable time  remains  within  that  period 
after  the  removal  of  the  disability.  Hast- 
ings V.  Foxworthy,  45  Neb.  676,  63  N.  W. 
955,  34:  321 

13.  Neither  the  day  of  "readiness"  nor 
the  day  of  "despatch"  is  included  in  the 
twenty  days  given  for  loading  a  vessel, 
"counting  from  the  day  of  readiness  .  .  . 
until  the  day  of  despatch."  Merritt  v. 
Mora,  44  Fed.  369,  It:  724 

14.  Time  "until"  a  certain  day,  within  the 
meaning  of  an  order  of  court,  may  be  ei- 
ther inclusive  or  exclusive  of  the  day  men- 
tioned, according  to  the  intention  of  thp 
court;  and  this  intention  may  be  inferred 
from  the  subject-matter  and  other  consider- 
ations. Conwav  v.  Smith  Mercantile  Co. 
6  Wyo.  327,  44  Pac.  940,  49:  201 

15.  The  words  "from  and  after,"  used  in 
a  statute  in  regard  to  time,  are  ordinarily 
held  to  signify  exclusion  of  the  day  from 
which  reckoning  is  to  be  made;  and  such 
meaning  should  prevail  in  the  absence  of 
some  clear  legislative  intent  to  the  con- 
trary. O'Connor  v.  Fond  du  Lac,  109  Wis. 
253,  85  N.  W.  327,  53:  831 

16.  The  rule  as  to  the  exclusion  of  the 
first  day  in  computing  the  time  within 
which  an  act  is  to  be  done,  provided  by 
Neb.  Code   Civ.   Proc.   §   895,   was    intended 
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to  be  uniformly  applicable  alike  to  the 
construction  of  statutes  and  to  matters  of 
practice.  McGinn  v.  State,  46  Neb.  427,  65 
N.  W.  46,  30:  450 

17.  The  day  of  service  may  be  excluded 
and  the  return  day  included  in  computing 
the  six  days  before  the  time  of  appearance 
required  by  How.  (Mich.)  Stat.  §  6827.  for 
the  service  of  a  summons.  People  use  of 
Chaddock  v.  Barry,  93  Mich.  542,  53  N.  W. 
785.  18:  337 

18.  The  day  upon  which  a  notice  was 
mailed  should  be  excluded  in  the  computa- 
tion of  the  thirty  days  for  which  notice 
must  be  given,  imder  the  New  York  statute, 
prior  to  the  maturity  of  a  premium  of  a  life 
insurance  policy,  in  order  to  forfeit  the 
policy  for  nonpayment.  Rosenplanter  v. 
Provident  Sav.  L.  Assur.  Soc. '*7  C.  C.  A. 
566,  96  Fed.  721,  46:  473 

19.  In  computing  the  ninety  days  from 
the  passage  of  an  act  before  which  it  shall 
take  effect,  either  the  day  of  the  passage 
or  the  ninetieth  dav  thereafter  is  to  be  ex- 
cluded. State  V.  Mounts,  36  W.  Va.  179. 
14  S.  E.  407,  15:  243 
Sunday. 

Exclusion  of,  in  Computing  Time,  see  Bills 
and  Notes,  156,  275;  Statutes,  27. 

Last  Day  Falling  on  Holiday,  see  Holidays, 
6. 

20.  When  the  time  stipulated  is  such  that 
it  does  not  necessarily  include  Sunday.  Sun- 
day is  excluded  from  the  computation  with- 
out express  mention  of  the  fact.  When  the 
time  stipulated  must  necessarily  include 
Sunday,  to  exclude  that  day  from  the  com- 
putation there  must  be  an  express  declara- 
tion to  that  effect.  State  ex  rel.  State 
Pharmaceutical  Asso.  v.  Michel,  52  La.  Ann. 
936.  27  So.  505,  49:  218 

21.  Sunday  is  to  be  deemed  a  dies  non  in 
determining  a  creditors  right  to  redeem 
from  a  prior  redemption  creditor,  under  a 
statute  requiring  him  to  redeem  within 
twenty-four  hours  after  the  former  re- 
deems, where  his  redemption  must  be  made 
at  the  sheriff's  office,  which  the  law  does 
not  require  to  be  kept  open  on  Sunday.  In 
such  case  redemption  may  be  made  on  the 
following  Monday,  if  the  prior  redemption 
was  made  on  Saturday.  Porter  v.  Pierce. 
120  N.  Y.  217,   24  N.  E.  281.  7:  847 

22.  That  the  last  day  falls  on  Sunday 
docs  not  extend  the  time  for  filing  a  state- 
ment of  an  election  contest,  under  a  stat- 
ute requiring  it  to  be  filed  "within  ten 
days"  after  the  day  when  the  votes  are 
canvassed.  Brown  v.  Vailes,  16  Colo.  462, 
27  Pac.  945,  14:  120 

23.  The  general  rule  is  that,  where  a  limi- 
tation of  time  is  fixed  within  which  a  par- 
ticular act  or  thing  is  required  to  be  done, 
if  done  at  all,  after  which  performance  or 
the  doing  of  the  thing  would  be  without 
effect,  if  the  time  limited  exceed  a  week, 
an  intervening  Sunday  is  included  in  the 
computation;  if  less  than  a  week,  Sunday  is 
excluded.  State  ex  rel.  State  Pharmaceuti- 
cal Asso.  v.  Michel,  52  La.  Ann.  936,  27 
So.   565,  49:  218 

24.  Intervening  Sundays  cannot  be  exclud- 
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ed  from  the  twenty  days  limited  for  an 
election  contest,  where  the  rule  for  compu- 
tation of  time  is  fixed  by  a  statute  requir- 
ing the  first  day  to  be  excluded  and  the 
last  included,  unless  it  is  Sunday.  English 
V.  Dickey,  128  Ind.  174,  27  N.  E.  495,     13:  40 

25.  The  Sundays  are  to  be  counted  in 
computing  the  number  of  days  preceding  a 
term  of  court  within  which  a  petition  must 
be  filed  to  make  it  returnable  to  that  term. 
Heard  v.  Phillips,  101  Ga.  691,  31  S.  E. 
216,  44:  369 

26.  The  Sunday  before  a  term  of  court 
which  begins  on  Monday  is  not  excluded 
from  the  computation  of  the  twenty  days 
that  an  action  must  be  filed  before  the  term 
in  order  to  be  triable,  at  least  when,  by  the 
long  practice  of  the  court,  that  Sunday  has 
been  included  in  such  twenty  days,  since 
there  is  nothing  to  be  done  on  the  last  day, 
and  the  fact  that  it  falls  on  Sunday  makes 
no  difference.  Merritt  v.  Gate  City  Nat. 
Bank,  100  Ga.   147,  27  S.  E.  979,         38:  749 

27.  Sunday  cannot  be  excluded  from  the 
computation  of  the  thirty  days  after  mo- 
tion for  rehearing  before  filing  an  applica- 
tion for  a  writ  of  error,  although  it  is  the 
thirtieth  day  and  the  clerk  is  not  bound 
to  file  the  application  on  that  day,  since 
he  mav'  lawfully  do  so.  Hanover  F.  Ins. 
Co.  V.  'Shrader,  89  Tex.  35,  32  S.  W.  872, 
33  S.  W.  112,  30:  498 

Editorial    Notes. 

§    I.   Generally. 

Computation  of  legislative  days.     17:  C3. 

Judicial   notice   of.      4:  35.* 

Directory  or  mandatory  effect  of  provisions 
in  statutes  fixing  time  for 
doing  an  act.     12:  ,358.* 

Computation  of.  5:844;*  6:541;*  11: 
701,*  724.* 

Fraction   of   a   day.      6:  542.*    . 

Meaning  of  "month."     12:  770.* 

Rule  of,  as  to  priority  of  judgment.  38: 
243. 

Effect  of  contemporaneous  agreement  as  to 
time  of  payment  of  note. 
43:  456. 

Value  of  time  lost  as  an  element  of  dam- 
ages in  action  for  personal 
injuries.     11 :  45.* 

For  performance  of  contract,  Avhen  none 
fixed.      11:526.* 

Making  time  of  essence  of  contract  by  de- 
mand  or  notice.      15:  737. 

Presumption  as  to  time  of  delivery  of  deed. 
12:  176.* 

§  2.  Rule  as  to  first  and  last  days  in  com- 
putation of  time. 

General  rule  as  to  inclusion  or  exclusion. 
49:  193. 

Early  rule  as  to  which  day  is  counted. 
49:  194. 

The  modern  common-law  doctrine.     49:  195. 
General  rules.     49:  195. 
Application   and   reasons    for.     49:  197. 

The  statutory  rule.     49:  198. 

Statement  and  effect  of.     49:  198. 
Application    of.     49:  198. 

Construction  and  particular  provisions  as 
to  time.    49:  199. 
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Difference    in    lang\iage    of    provisions. 

49:  199. 
''From"    or    "at'tor"    a    day    or    event. 

49:200. 
"Before"  a  day    or  event.     49:  201. 
"Within"  a  designated  period.     49:  202. 
"Between"  designated   dates  or  events. 

49':  202. 
"Until"    a    designated    time    or    event. 

49:  202. 
Notice   without    reference   to   terminal. 

49:  203. 
"At    least"    prefacing    period    of    time. 
49:  203. 
The    rule    when    Sunday    or    a    holiday    is 
the  first  or  last  day.     49: 
203. 
At  common   law.     49:  203. 
The   statutory   rule.     49:204. 
Application  of  rules  with  reference  to  sub- 
ject-matter and  surround- 
ing      circumstances.      49: 
20,5. 
Oonoral  rule.  49:  205. 
To  contracts.     49:  205. 

General     and     miscellaneous.      49: 

205. 
Negotiable     instruments.       49:  207. 
Insurance    policies.     49:  208. 
Leases    and    rental    contracts.     49: 
210. 
To  statutes   of  limitations.     49:  212. 
In   civil   actions.     49:  212. 
In   criminal    prosecutions.     49:  216. 
To  provisions  for  time  in  civil  actions. 
49:  216. 
General   statement  as  to.     49:  216. 
Service  and  return  of  process.     49: 

216. 
Pleading.     49:  220. 
Notices  of  trial.     49:  221. 
Notices,    motions,    and    proceedings 

in  general.     49:  222. 
Attachment,    replevin,    and    arrest. 

49 :  223. 
Rendition   and   docketing   of  judg- 
ments.     49:  224. 
To  provisions  for  time  in  criminal  cases 
and     penal     actions.       49: 
224. 
To   provisions   for  time    in   proceedings 
for  review.     49:  225. 
Motions   for  new  trial.     49:  225. 
Appeal,   error,  review.     49:  220. 
Steps  taken  to  perfect  appeal.    49: 
231. 
To  executions.     49:  233. 

Notices  and  sale   under,   generally. 

49:  233. 
Redemption   from   sale   under.     49: 
234. 
To    sales    under    mortgages    and    trust 

deeds.     49:  235. 
To  mechanic's  liens.     49:  236. 
To  taxes.     49:  236. 

Assessment     and     collection.       49: 

236. 
Redemption    from    tax    sales.      49: 
237. 
To  eminent  domain.     49:  238. 
To    matters    of    administration    of    es- 
tates.    49:  239, 


To  proceedings  to  dispossess  tenant  or 
distrain  for  rent.  40: 
239. 

To  bankruptcy  and  insolvency  laws. 
49:  240. 

To  poor-debtor  acts.     49:  242. 

To  provisions  for  recording  and  filing 
instruments.     49:  242, 

To  enactment  and  taking  effect  of  stat- 
utes and  resolutions.  49: 
243. 

To  elections  and  offices.    49:  244. 

Miscellaneous  provisions  for  time.  49: 
246. 


TIPPLING  HOUSES. 

Keeping  Open  on  Sunday,  see  Intoxicating 
Liquors,   115-117. 


TIRES. 

Regulation   as   to   Width  of,   see  Municipal 
Corporations,  141. 


TITHES. 

Editorial    Notes. 
Of   bees.     40:  689. 


TITLE. 

Liability  for  Defective  Abstract  of,  see  Ab- 
stracts. 

Statute  to  Perfect,  see  Acknowledgment, 
IV. 

To  Commercial  Paper  Placed  with  Bank  for 
Collection,  see  Banks,  201-208. 

To  Note  Discounted  by  Bank,  see  Banks. 
277-282. 

To  Grass  Cut  in  Good  Faith,  without  Right, 
see  Crops,   3. 

Sufficiency  of,  to  Maintain  Ejectment,  see 
Ejectment,  II.  a. 

Evidence  as  to,  see  Evidence,  XI.  u. 

To  Goods  Consigned  to  Factor,  see  Factors, 
5. 

To  Highway,  see  Highways,  II. 

Of  Abutting  Owner  on  Discontinuing  High- 
way, see  Highwaj's,  404. 

Insurance  of,  see  Insurance,  1358;  Trial,  785. 

Of  Insured,  see  Insurance,  III.  e,  1,  6. 

Defects  in,  on  Judicial  Sale,  see  Judicial 
Sale,  23,  24. 

Failure  of.  on  Judicial  Sale',  sec  Judicial 
Sale.  25.  26. 

Of  Purchaser  at  Judicial  Sale,  see  Judicial 
Sale,  in.  b. 

Slander  of.  see  Libel  and  Slander,  II,  g;  IV. 

Of    Ordinance,    .see    Municipal    Corporations, 

II.  c,  2. 
Notice  of  Defect   in,  see  Notice,  16,  17.  30, 

44, 
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Allegations  as  to,  see   Pleading,  II.  g;   538. 

To  Real  Property  in  fJpneral,  see  Real  Prop- 
erty, L;  III.  §§  1-5. 

Record  of,  see  Real  Property,  II.;  III.  §§  6- 
12. 

Question  of,  in  Replevin  Suit,  see  Replevin, 
28. 

Of  Personal  Property,  Passing  of,  see  Sale, 
L  b. 

Implied  Warranty  of,  see  Sale,  61,   100. 

Effect  of  Doubt  as  to,  see  Specific  Perform- 
ance, I.  e,  2. 

Of  Statute,  see  Statutes,  I.  e;   459-461. 

To  Property  Converted,  see  Trover,  40,  41. 

Of  Trustee,  see  Trusts,  125-128. 

Defects  in,  see  Vendor  and  Purchaser,  I.  c; 
IV.    §    4. 

To  What  Court  Appeal  Taken  Where  Ques- 
tion of,  Involved,  see  Appeal  and  Error, 
II.  c,  3. 

Jurisdiction  in  Matters  of,  see  Courts,  II.  a, 
4. 

Settlement  of,  in  Lunacy  Proceeding,  see  In- 
competent Persons,  3. 

Effect  of  Controversy  as  to,  on  Right  to 
Injunction,   see    Injunction,   33-35,  462. 

Trying  Question  of,  on  Partition,  see  Par- 
tition, II.  b. 

Trial  of,  on  Writ  of  Prohibition,  see  Pro- 
hibition, 27. 

The  title  to  property  is  the  evidence  of 
the  owner's  right  or  of  the  extent  of  his 
interest;  the  means  whereby  he  is  enabled 
to  assert  or  maintain  his  possession;  his 
right  considered  with  reference  either  to  the 
manner  in  which  it  has  been  acquired,  or 
its  capacity  of  being  actually  transferred. 
Robertson  v.  Vancleave,  129  Ind.  217,  231, 
26  N.  E.  899,  15:  68 


Editorial    Notes. 
Distinguished  from  estate.     15:  63. 


TITLE  DEEDS. 

Mortgage  by  Deposit  of,  see  Mortgage,  133. 


TOBACCO. 

Proof  of  Use  of  Trade,  see  Evidence,  1087. 


TOBOGGAN   SLIDE. 


Liability  for  Injuries  from  Use  of,  seie 
Landlord  and  Tenant,  181;  Negligence, 
60. 


TOILET  ROOM. 


TOKEN. 

What  is  a  False  Token,  see  False  Pretenses, 
6-11. 


TOLL  BRIDGES. 

See   Bridges,   III.;    IV.   §    5. 


TOLL    GATES. 

See  Tolls  and  Toll  Roads. 


♦  •» 


TOLLS   AND   TOLL  ROADS. 

Riding  Bicycle  on  Turnpike  Sidewalk,  see 
Bicycles,  6,  7. 

As  to  Toll  Bridges,  see  Bridges,  III. ;  IV.  §  5. 

Statutory  Limitation  of  Amount  of  Toll,  see 
Constitutional   Law,  736-738. 

Due  Process  in  Reducing  Tolls,  see  Consti- 
tutional Law,  737. 

Due  Process  in  Forfeiture  of  Franchise,  see 
Constitutional  Law,  806. 

Impairing  Obligation  of  Contract  as  to, 
see  Constitutional  Law,  1143,   1144. 

Parol  Agreement  for  Free  Pass,  see  Con- 
tracts, 782. 

Illegal  Contract  for,  see  Contracts,  381. 

Consolidation  of  Turnpike  Companies,  see 
Corporations,    52. 

Judicial   Power  as  to,  see  Courts,   176-178. 

What  Constitutes  a  Taking  of  a  Turnpike, 
see  Eminent  Domain,  227. 

Estoppel  of  State   as  to,  see   Estoppel,   31. 

On  Ferry,  see  Ferry,  4. 

Jury  Trial  of  Forfeiture  of  Turnpike  Fran- 
chise, see  Jury,  45. 

Right  of  City  to  Own  Toll  Road,  see  Mu- 
nicipal   Corporations,   421. 

Exaction  of  Tolls,  as  Nuisance,  see  Nui- 
sances, 61. 

Title   of  Statute   as   to,   see   Statutes,   192. 

Special  Legislation  as  to,  see  Statutes,  367, 
369. 

Tax  to  Purchase  Toll  Roads,  see  Taxes, 
108. 

By  Company  Chartered  to  Improve  Naviga- 
tion,   see   Waters,    153,    154. 

1.  An  implied  power  to  exact  tolls  in  or- 
der to  effectuate  the  object  of  the  creation 
of  a  corporation  formed  to  purchase  and 
operate  a  toll  road  does  not  exist  on  the 
termination  of  the  franchise  of  the  company 
which  constructed  the  road.  Virginia 
Caflon  Toll  Road  Co  v.  People  ex  rel.  Vi- 
vian, 22  Colo.  429,  45  Pac.  398,  37:  711 

2.  A  provision  that  "a  plank-road  com- 
pany may  collect  the  same  tolls  and  enjoy 
the  same  privileges  granted  to  plank-road 
companies  by  the  general  plank-road  law" 
does  not  fix  the  rights  of  the  company  ac- 

j  cording  to  the  general  law  as  it  then  exists. 


Negligence    of   Carrier   as   to,   see   Carriers 

542. 
Negligence    of    Passenger   in,   see    Carriers,  j  but  makes  them  coincide  with  those  of  other 

554,  555.  companies  under  the  general  law,  whether  it 
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remains  the  same  or  is  changed  afterwards. 
Snell  V.  Chicago,  133  111.  413,  24  N.  E. 
532,  8:  858 

3.  A  mere  easement,  and  not  a  fee  simple, 
in  a  right  of  way,  is  granted  to  a  turnpike 
company  by  a  statute  providing  that  it 
shall  "become  the  property  of  said  com- 
pany for  the  purpose  of  making  and  main- 
taining said  road  and  the  gates  and  toll 
houses  thereon."  State  ex  rel.  Allison  v. 
Hannibal  &  R.  C.  Gravel  Road  Co.  138  Mo. 
332,  39  S.  W.  910,  36:  457 

4.  A  turnpike  company  cannot  be  de- 
prived of  its  road  or  its  franchise  by  the 
mere  extension  of  the  limits  of  a  municipal 
corporation  to  include  the  road.  Ft.  Wayne 
Land  &  Improv.  Co.  v.  Maumee  Ave.  Gravel 
Road  Co.  1.32  Ind.  80,  30  N.  E.  880,  15:  651 
Changing  location  of  gates. 

5.  The  location  of  toll  gates  and  toll 
houses  having  become  established,  the  dis- 
cretion as  to  such  location  is  exhausted  and 
they  cannot  be  moved,  especially  after  toll 
has  been  collected  for  several  years.  Snell 
V.  Chicago,  133  111.  413,  24  N.  E.  532,  8:  858 
Validity  of  sale  of  part  of. 

6.  The  sale  of  part  of  a  plank  road,  with 
the  franchise  of  using  the  same  and  collect- 
ing tolls  thereon,  is  invalid  where  a  statute 
under  which  it  is  made  contemplated  the 
sale  of  the  whole  road.  Snell  v.  Chicago, 
133  111.  413,  24  N.  E.  532,  8:  858 
Use  of  portion  of  without  paying  toll. 

7.  The  use  of  a  turnpike  for  a  short 
distance,  without  passing  any  toll  gates, 
as  part  of  a  public  highway,  is  lawful  with- 
out payment  of  any  tolls  therefor,  although 
the  highway  and  a  free  bridge  forming  a 
part  of  it  destroy  the  value  of  the  turnpike 
and  a  toll  bridge.  Clarksville  &  R.  Turn- 
pike Co.  V.  Montgomery  County,  100  Tenn. 
417,  45  S.  W.  345,  58:  155 
Right  to  construct  within  city. 

See  also  infra,  16. 

8.  A  statute  authorizing  the  construction 
of  a  plank  road  "from  the  city  of  Chicago" 
gives  no  authority  to  construct  any  part 
of  the  road  within  the  city,  where  it  is 
completely  silent  as  to  streets,  but  provides 
for  the  use  of  highways  under  permission  of 
the  county,  and  property  owners.  Snell 
V.  Chicago,' 1-33  111.  413,  24  N.  E.  532,  8:  858 
Right  to  take  public  road  for  turnpike. 

9.  A  turnpike  company  has  no  power  to 
take  a  public  road,  under  a  charter  which 
does  not  expressly  give  such  power,  but 
merely  fixes  its  termini  at  points  on  such 
road,  which  runs  in  a  nearly,  but  not  quite, 
direct  line  between  such  termini,  where 
there  is  nothing,  except  the  matter  of  ex- 
pense, to  prevent  constructing  the  turnpike 
without  taking  such  public  road.  Groff  v. 
Bird  in  Hand  Tump.  Co.  128  Pa.  621,  18  Atl. 
431,  5:661 

10.  However  bad  the  condition  of  a  public 
road,  its  condition  is  no  justification  to  a 
turnpike  company  for  taking  it  as  the  line 
of  a  turnpike.  Id. 
Contract  for  free  passage. 

Validity  of  Parol  Agreement  for,  see  Con- 
tracts, 782. 

11.  One  who  purchased  all  the  stock  of  a 


turnpike  company  cannot  repudiate  a  con- 
tract previously  made  giving  free  passage 
perpetually  to  a  certain  family.  Park  v. 
Richmond  &  I.  Turnpike  Co.  10  Ky.  L. 
Rep.  384,  9  S.  W.  252,  423  (Not  to  be 
Rep.)  1:  198 

12.  A  contract  giving  a  man  and  his  fam- 
ily the  right  to  pass  through  tollgates,  with 
farm  stock  and  produce,  does  not  extend 
to  his  children  who  have  married  and  left 
him,  although  living  on  the  same  farm,  or 
to  stock  purchased  on  speculation  merely, 
but  does  apply  to  animals  required  to  stock 
his  farm,  or  which  are  fed  upon  it  in  the 
ordinary  mode  of  farming.  Id. 
Termination  of  right  to  collect  toll. 

See  also  supra,  4. 

13.  A  public  highway  is  wholly  freed 
from  the  burden  of  tolls  after  the  expiration 
of  the  franchise  of  a  turnpike  or  plank-road 
company,  especially  when  the  company  ac- 
quires only  an  easement,  and  not  a  fee,  in 
the  land.  State  ex  rel.  Allison  v.  Hannibal 
&  R.  C.  Gravel  Road  Co.  138  Mo.  332,  39 
332,  38  S.  W.  910,  36:457 

14.  Upon  the  expiration  of  the  charter  of 
a  toll-road  company  its  road  becomes  a  pub- 
lic way,  at  least  if  the  corporation  has  only 
an  easement  therein  and  does  not  own  the 
fee,  since  the  acceptance  of  the  franchise  to 
construct  the  road  constitutes  a  dedication 
thereof  to  the  public  subject  to  the  right  to 
take  tolls.  Virginia  Canon  Toll  Road  Co. 
V.  People  ex  rel.  Vivian,  22  Colo.  429,  45 
Pac.  398,  37:  711 

15.  Another  company  in  possession  of  a 
turnpike  road  on  the  expiration  of  the 
charter  of  the  original  company  cannot  con- 
tinue to  charge  tolls  without  the  consent 
of  the  county  court,  under  Mo.  Rev.  Stat. 
1879,  chap.  855.  State  ex  rel.  Allison  v. 
Hannibal  &  R.  C.  Gravel  Road  Co.  1.38  Mo. 
332,  39  S.  W.  910,  .36:  457 

16.  Tolls  cannot  be  exacted  for  the  use  of 
a  toll  road  after  it  is  included  within  the 
boundaries  of  a  city,  where  the  charter  of 
the  toll -road  company  was  accepted  under 
a  state  Constitution  which  gives  the  corpo- 
rate authorities  of  a  city  exclusive  authority 
over  highways  therein  and  the  exclusive 
right  to  assess  and  collect  taxes  therein. 
Snell  V.  Cliicago,  133  111.  413,  24  N.  E.  532. 

8:  858 

17.  The  privilege  of  collecting  tolls  and 
maintaining  toll  gates,  acquired  by  a  pur- 
chaser of  "the  franchises,  the  property  and 
immunities"  of  a  plank-road  company,  ex- 
pires upon  his  death,  although  he  had  the 
right  to  organize  as  a  corporation,  if  he 
did  not  do  so,  and  the  statute  authorizing 
the  sale  did  not  state  that  his  heirs  and 
assigns  might  enjoy  such  privileges,  but 
merely  that  the  purchaser  should  enjoy 
them.  Id. 
Charging  tolls  from  bicyclist. 

See  also  infra.  Editorial  Notes. 

18.  A  turnpike  company  authorized  to 
collect  tolls  from  any  of  designated  car- 
riages "or  other  carriage  of  burthen  or  pleas- 
ure," based  upon  the  number  of  horses  and 
wheels,  may  collect  tolls  from  bicycles,  al- 
though  the   amount   of   toll  to   be   charged 
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cannot  be  computed  by  the  method  desig- 
nated for  other  vehicles.  (Jeiger  v.  Perkio- 
men  &  R.  Tump.  Road,  167  Pa.  582,  31 
Atl.  918,  28:  458 

19.  A  turnpike  company  authorized  to 
collect  from  sulkies  a  toll  of  6  cents  for 
every  5  miles  may  impose  a  toll  of  1  cent 
per  mile  upon  bicycles,  which,  under  the 
Pennsylvania  statute,  are  entitled  to  the 
same  rates  and  subject  to  the  same  restric- 
tions as  prescribed  by  law  in  the  case  of 
persons    using   carriages    drawn   by    horses. 

Id. 

20.  Tolls  for  the  use  of  a  road  by  persons 
riding  bicycles  cannot  be  charged  under 
How.  Stat.  (Mich.)  §  3582,  allowing  a 
charge  of  2  cents  per  mile  for  "any  vehicle 
or  carriage  drawn  by  two  animals"  and  1 
cent  per  mile  for  every  vehicle*  or  carriage 
"drawn  by  one  animal,"  as  well  as  for 
"every  horse  and  rider  or  led  horse."  Mur- 
fin  V.  Detroit  &  E.  Plank  Road  Co.  113 
iViich.  675,  71  N.  W.  1108,  38:  198 

21.  Toll  from  a  bicycle  rider  traveling 
along  a  turnpike  upon  his  wheel  cannot 
be  coilected  under  authority  to  collect  toll 
for  every  carriage  drawn  by  one  or  more 
beasts,  and  to  stop  any  person  driving  any 
carriage  of  burden  or  pleasure  who  attempts 
to  pass  without  paying  the  toll  specified. 
Gloucester  &  S.  Turnpike  Co.  v.  Leppee  (]S1. 
J.  Sup.)  62  N.  J.  L.  92,  40  Atl.  681,  41 :  457 
Purchase  of,  by  public. 

22.  Objections  to  the  petition,  notice,  ap- 
praisement, or  regularity  of  an  election  for 
the  purchase  of  a  toll  road  must  be  made, 
if  at  all,  before  the  final  order  for  the 
^mrchase  of  the  road  is  entered  by  the  board 
of  commissioners.  Gilson  v.  Rush  County, 
128  Ind.  65,  27  N.  E.  235,  11:  835 

23.  Apportioning  the  cost  of  purchasing 
a  toll  road  which  a  majority  of  all  the  vo- 
ters of  the  townships  through  which  it 
passes  vote  to  buy,  upon  the  several  town- 
ships according  to  the  appraised  value  of 
the  portions  of  the  road  located  therein,  is 
not  objectionable.  Id. 

24.  A  town  may  be  made  part  of  the 
taxing  district  and  subject  to  taxation  for 
the  purchase  of  a  toll  road,  under  Ind. 
Acts  1889,  p.  276,  although  a  majority  of 
the  voters  of  the  town  vote  against  it, 
where  some  freeholders  of  the  town  have 
signed  the  petition  for  the  election,  and  a 
majority  of  all  the  voters  in  the  whole  dis- 
trict vote  in  favor  of  the  purchase.  Id. 

Editorial   Notes. 

Legislative  regulation  of.     33:  180. 

Right  to  take,  on  road  within  a  city.     15: 

651. 
Delegation  of  municipal  power  as  to.     20: 

726. 
Inspection  of  public  toll  books.     27:  82. 
Measure  of  damages  for  taking  toll  bridge. 

13:  432.* 
Under  market  regulations.     24:  587. 
On  bicycles.     47:  303. 

Exaction    of,    under    statute    for    improve- 
•  meut  of  water  way.     67: 

835. 


Right    to    take    tolls    without    a    franchise. 
37:  711. 
In  general.     37:  711. 
Mills.     37:712. 
Ferries.     Si':  712. 

In  general.     37:  712. 

Privilege  of  landowner.     37:  714. 

Termination  of  franchise.     37:  714. 
Canals  or  other  water  ways.     37:  715. 
Toll  roads  and  bridges.     37:715. 

In    general.     37:  715. 

Termination  of  franchise.     37:  717. 
Fairs,  markets,  and  sales.    37:  718. 
Port  charges.     37:  718. 


TOMB. 

Control  of,  see  Corpse,  30. 


TOMBSTONE. 


Editorial   Notes. 
As  part  of  funeral  expenses.    33:  666. 


TONTINE. 

Tontine  Fund  of  Benefit  Society,  see  Benev- 
olent  Societies,  56. 


TOOLS. 

Exemption  of,  see  Exemptions,  II.  b. 


-♦*-♦- 


TOPOGRAPHY. 

Editorial  Notes. 

Judicial   notice   of   topographical   facts.     4: 
39.* 


TORNADOES. 


Insurance   against   Loss   by,   see   Insurance, 
968. 


TORPEDO. 

Presumption  of  Negligence  from  Injury  by, 
see  Evidence,  501,  502. 

Liability  for  Injury  by  Explosion  of,  see 
Master  and  Servant,  632,  681-683;  Rail- 
roads, 92. 


TORRENS  LAW. 


Constitutionality  of,  see  Constitutional 
Law,  189,  897—900;  Emineqt  Domain. 
216. 
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Delegation  of  Judicial  Power  by,  see  Con- 
stitutional Law,  235-240. 

Due  Process  as  to,  see  Constitutional  Law, 
632. 

Applicability  of  Provision^  to  Adverse 
Claimant,    see   Judgment,    265. 

Special  Legislation  by,  see  Statutes,  339. 

See  also  Officers,  62. 


TORTS. 

Survival  of  Right  of  Action  for,  see  Abate- 
ment  and-  Revival,  13-16. 

Joining  Cause  of  Action  for  with  one  for 
Breach  of  Contract,  see  Action  or  Suit, 
90. 

Acts  Pursuant  to  Judgment  Subsequently 
Reversed  as  Basis  of  Action  for  Dam- 
ages, see  Appeal  and  Error,  1244. 

EflFeet    of    Motive,    see    Boycott,    1. 

Action   for,  see  Case. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
L  e,  1;  III.  §  25. 

Conspiracy  to   Commit,   see   Conspiracy. 

Liability  for  Tort  of  Convict,  see  Convicts, 
3,  4. 

Liability  of  Corporation  for.  see  Corpora- 
tions, 204-208;  VIII.  §  13;  False  Im- 
prisonment, 4. 

Liability  of  Corporate  Officers  for,  see  Cor- 
porations, IV.  g,  5,  b. 

Liability  of  County  for,  see  Counties,  31- 
41;  IIL  §  4. 

Exemplary  Damages  for,  see  Damages,  II. 

Measure  of  Damages  for,  see  Damages,  III. 
e;  V.  §§  10-15,  24. 

Choice  Between  Action  in  Tort  or  on  Con- 
tract, see  Election  of  Remedies,  20- 
28  and  also  infra  Editorial  Not^s. 

Variance  in  Proof  as  to,  see  Evidence,  2404- 
2416. 

By*  Failure  to  Supply  Gas,  see  Gas,  14. 

Liabilit}'  of  Health  Board  for,  see  Health,  5. 

Of  Married  Woman,  Husband's  Liability  for, 
see  Husband  and  Wife,  15-17. 

Wife's  Liability  for,  see  Husband  and  Wife, 
20,  21. 

Wife's  Action  against  Husband  for,  see  Hus- 
band and  Wife,  234. 

Bv  Incompetent  Person,  see  Incompetent 
Persons,  III.;  VII.  §  10. 

Injunction  against  Tortious  Acts,  see  In- 
junction, I.  d. 

Joint  Liability  for,  see  Joint  Creditors  and 
Debtors. 

Master's  Liability  for,  see  Master  and  Serv- 
ant, III;  v/§§  41-50. 

Municipal  Liability  for,  see  Municipal  Cor- 
porations, II.  g;  IV.  §§  18-20. 

Parent's  Liability  for  Torts  of  Child,  see 
Parent  and  Child.  12-15. 

Liability  of  Partner  for,  see  Partnership, 
III!;  IX.  §  4. 

Pleading  as  to.  see  Pleading,  II.  1 ;  328. 

Set -Off"  of  Judgment  for,  see  Set -Off"  and 
Counterclaim.  65. 

Liability  of  Prison  Association  for,  see  State 
Institutions,  7. 

Venue  of  Action  for,  see  Venue,  1, 

See  also  Blasting. 


1.  An  intentional  causing  of  loss  by  one 
man  to  another  without  justifiable  cause, 
and  with  malicious  purpose  to  inflict  it,  is 
of  itself  an  actionable  wrong.  Graham  v. 
St.  Cliarles  Street  R.  Co.  47  La.  Ann.  214, 
16  So.  806,  27:  416 

2.  Recklessness  reaching  in  degree  to  an 
utter  disregard  of  consequences  may  supply 
the  place  of  a  specific  intent,  and  be  suffi- 
cient to  establish  wilfulness.  Cincinnati,  I. 
St.  L.  &  C.  R.  Co.  v.  Cooper,  120  Ind.  469, 
22  N.  E.  340,  6:241 

Editorial   Notes. 

Liability  of  county  in  action  for  tort  and 
negligence.     39:  33. 

Assignability  of  cause  of  action  for  per- 
sonal injury.     44:  177. 

Whether  injuries  both  to  person  and  to 
property  constitute  but 
one,  or  more  than  one, 
cause  of  action.     50:  161. 

Injury  to  right  imports  damage.     6:  553.* 

By  several;   liability  of  each.     6:  630.* 

Liability  of  insane  person  for  torts.  26: 
154. 

Liability  of  infant   for  torts.     57:  673. 

Liability  of  husband  for  torts  of  wife.  6: 
718;*  7:  644.* 

Assignability  of  cause  of  action  for  person- 
al   tort.     14:  512. 

Election  to  waive.     4:  146.* 

Liability  for  damage  to  business  by  injur- 
ing tangible  property  of 
other  party.     64:  94. 

Exemption  of  homestead  from  liability  for. 
24:  789. 

Equitable  remedy  to  subject  to  judgment, 
claim  of  damages  for  tort. 
63:  703. 

Garnishment   of  claims   in  tort.     59:  355. 

Effect  of  release  of  one  joint  tort  feasor 
on  liability  of  the  other. 
58:  293. 

Effect  of  judgment  against  one  joint  tort 
feasor  upon  liability  of 
the  other.     58:410. 

By  acts  in  pursuance  of  judgment  after- 
wards reversed.     45:  800. 

Contribution  between  wrongdoers.  1:  313;* 
4:  859;*  6:  631.* 

Liability  of  trustee  for  torts  of  servants. 
63:  227. 

«-•-» 


TOTAL  LOSS. 

Of  Insured  Property,  see  Insurance,  316, 
317,  1093,  1097,  1098,  1106-1118,  1165, 
1166. 

Necessity  of  Arbitration  in  Case  of,  see 
Insurance,  929. 


TOWAGE. 

Illegal   Combination   as   to,  see  Conspiracy, 
159. 

Editorial    Notes. 

Jurisdiction   of   admiralty  over  contract  as 

to.     66":  2.32. 
Maritime  lien  for  towage  services.     70:  388. 
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TOWBOATS. 

License  of,  see  Commerce,  2o. 

♦■•-♦- 


TOWER. 

Enjoining   Maintenance    of,   seo    Injunction, 
118. 


TOWN   CLERK. 


Compelling  Acceptance  of  Office  of,  see  Man- 
damus, 66. 


TOWN-HOUSE. 


Power    of    Town    to    Build,    see    Municipal 
Corporations,  419. 


TOWNS. 

I.  Incorporation  or  Recognition  by  Stat- 
ute. 
II,  Powers  and  Rights. 

a.  In  General. 

b.  Property   Rights. 
III.  Liabilities. 

rV.  Officers. 
V.  Editorial  Notes. 

Action  against  as  Admission  of  Existence, 
see  Abatement  and  Revival,  3. 

Validity  of  Act  Giving  Two-Thirds  of  Ex- 
cise Tax  to,  see  A])propriations,  18. 

Township  Bonds,  see  Bonds,  109,  131,  154, 
157,  165,   166.   168. 

Injunction  against  Paying  Void  Bonds,  see 
Injunction,  .337. 

Investment  of  Taxes  to  Pay  Bonds  of,  see 
Taxes,  538. 

Contribution  by,  to  Maintenance  of  Bridge 
and   Highway,   see   Bridges,   6-9. 

Imposing  upon.  Cost  of  Maintaining  Bridge 
see  Constitutional  Law,  1132. 

Notice  to,  of  Defects  in  Bridge,  see  Bridges, 
23-25. 

State's  Liability  to,  for  Injury  by  Break  in 
Canal,  see  Canals,  1. 

Rights  of  Inhabitants  in  Common,  see  Com- 
mon, 2. 

Consideration  for  Promise  to  Reimburse, 
see  Contracts,  59,  60. 

Division  of,  see  Counties,  7,  8. 

Delegation  of  Power  to  Divide  into  Districts, 
see  Constitutional  Law.  199. 

Elections  in,  see  Elections,  98.  99. 

Ballots  at  Town  Meeting,  see  Elections,  115. 

Casting  Vote  in  Election  by  Trustees,  see 
Parliamentary  Law,  34. 

Jurisdiction  of  Equity  to  Abate  Nuisance  in, 
see  Equity,  14. 

Estoppel  of,  see  Estoppel,  12,  10,  19,  21,  106. 

Judicial  Notice  of  Size  of,  see  Evidence,  47. 

Parol  Evidence  to  Identify,  see  Evidence, 
1217. 


Bill  in  Equity  by,  see  Executors  and  Ad- 
ministrators, 5. 

Injunction  against  Removal  of  Building 
from,  see  Injunction,  72. 

Establishment  of  Dispensary  by,  see  In- 
toxicating Liquors,  5. 

Local  Option  in,  see  Into.xicating  Liquors, 
64. 

Consent  Judgment   by,   see  Judgment,  4. 

Omission  of,  in  Selecting  Jury  List,  see 
Jury,  74. 

Laches  of,  see  Limitation  of  Actions,  36,  37. 

Municipal  Corporations  Generally,  see  Mu- 
nicipal Corporations. 

Extension  of,  for  School  Purposes,  see 
Schools,  86. 

Specific  Enforcement  of  Contract  by,  see 
Specific  Performance,  55. 

Title  of  Statute  as  to,  see  Statutes,  206. 

Special  Legislation  as  to,  see  Statutes,  321, 
323,  328,  337,  338,  367,  385. 

Repeal  of  Statute  as  to,  see  Statutes,  586. 

Tax  by,  in  Aid  of  Railroad,  see  Railroads, 
34-36. 

Tax  to  Reimburse  Collector,  see  Taxes,  89. 


I.  Incorporation  or  Recognition  by  Ctatutc. 

For  Editorial  Notes,  see  infra,  V. 

1.  The  New  York  bonding  act  of  1869 
transformed  towns  from  mere  divisions  of 
the  state  into  municipal  corporations,  with 
power  to  borrow  money  to  aid  railroads, 
upon  the  consent  of  the  taxpayers,  after 
the  requisite  statutory  proceedings  and  the 
proper  adjudication  by  the  county  judge. 
Brownell  v.  Greenwich,  114  N.  Y.  518,  22  N. 
E.  24,  4:  685 

2.  A  statute  incorporating  a  district  whose 
inhabitants  shall  have  the  same  benefits,  im- 
munities, and  responsibilities  as  the  several 
towns  in  the  state  enjoy,  except  for  state 
and  national  elections  it  shall  be  merely  a 
voting  district  of  a  town  within  which  it 
is,  is  not  unconstitutional  as  depriving 
the  inhabitants  of  representation  in  the 
general  assembly,  because  it  is  represented 
as  a  part  of  the  town  in  which  it  is. 
State  v.  Narragansett,  16  R.  1.  424,  16  Atl. 
901,  3:  295 

3.  Under  S.  C.  Const,  art.  9,  §  8,  giving 
counties,  townships,  etc.,  power  to  assess 
and  collect  taxes  for  corporate  purposes, 
which  thereby  impliedly  inhibits  taxation 
for  other  purposes,  a  statute  declaring  that 
townships  may  subscribe  to  the  stock  of  a 
railroad  company,  and  that  they  shall  be 
bodies  politic  and  corporate,  invested  with 
the  necessary  powers  to  carry  out  that  pur- 
pose, is  unconstitutional,  for  the  reason 
that  townships  in  South  Carolina,  since  the 
act  of  1870  repealing  most  of  the  provisions 
of  the  act  of  1868  organizing  townships, 
etc.,  are  mere  territorial  divisions,  with  no 
ofiicials,  no  perpetual  succession,  no  corpo- 
rate powers,  privileges,  or  purposes;  and 
therefore  power  to  take  stock  in  a  railroad 
and  to  levy  taxes  in  payment  therefor  can 
not    be    exercised    for    any    corporate    pur- 
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pose,  within  the  meaning  of  the  Constitu- 
tion. Floyd  V.  Perrin,  30  S.  C.  1,  8  S.  E. 
14,  2:242 

4.  After  repeated  instances  in  which  the 
legislature  has  recognized  the  division  of 
counties  into  townsliips,  and  especially  after 
legislation  recognizing  a  particular  township 
as  such,  it  is  too  late  to  question  the  exist- 
ence of  such  township  by  inquiring  whether 
or  not  the  required  regulations  in  respect  to 
the  marking  of  the  corners  of  the  townships, 
and  the  reporting  to  the  court  and  to  the 
legislature  the  action  of  tfie  county  commis- 
sioners, have  all  been  complied  with.  State 
ex  rel.  Dickinson  v.  Neeiy,  30  S.  C.  587,  9  S. 
E.  664,  3:  072 


II.  Powers  and  Rights, 
a.  In  General. 

Employment   of  Counsel   by,  see   infra,   24. 

Right  to  Maintain  Injunction,  see  Injunc- 
tion, 386. 

Power  to  Exempt  from  Tax,  see  Municipal 
Corporations,  573. 

Power  as  to  Village,  see  Village,  2. 

See  also  infra,  22. 

5.  A  town  in  the  state  of  New  York  has 
no  power  to  borrow  money.  Wells  v.  Salina, 
119  N.  Y.  280,  23  N.  E.  870,  7:  759 

6.  A  town  has  power  to  employ  counsel 
to  oppose,  before  the  general  assembly,  the 
division  of  its  territory.  Parrel  v.  Derby, 
58  Conn.  234,  20  Atl.  260,  7:  776 

7.  A  grant  to  a  town  of  power  to  sue  car- 
ries with  it  by  necessary  implication  the 
power  to  purchase  at  the  execution  sale 
property  which  it  has  levied  on  for  the 
enforcement  of  a  judgment  which  it  has 
recovered.  Corinth  v.  Locke,  62  Vt.  411, 
20  Atl.  809,  11:  207 

8.  A  town  may  maintain  an  action,  in  the 
name  of  its  supervisor,  against  anyone  who, 
intentionally  or  by  negligence,  makes  neces- 
sary the  repair  or  rebuilding  of  a  bridge 
which  it  is  its  dutv  to  repair  and  keep  in 
order.  Bidelman  v.  State,  110  N.  Y.  232, 
18  N.  E.  115,  1:  258 

9.  A  town  suffering  special  damage  from 
a  public  nuisance  in  relation  to  a  highway 
which  it  is  bound  to  maintain  may  sustain 
an  action  for  the  recovery  of  such  damages 
against  the  party  maintaining  such  nui- 
sance. Charlotte  v.  Pembroke  Iron  Works, 
82  Me.  391,  19  Atl.  902,  8:  828 

10.  The  right  of  a  town  to  regulate  its 
town  finances  and  affairs,  superior  to  all 
legislative  control,  is  not  among  the  rights 
and  privileges  ^'derived  from  our  ancestors," 
to  "define,  secure,  and  perpetuate"  which 
the  constitution  of  Connecticut  was  adopted, 
and  to  which  its  preamble  refers.  State  ex 
rel.  Bulkelev  v.  Williams,  68  Conn.  131,  35 
Atl.  24,  421,"  48:  465 

11.  No  such  right  of  local  self-government 
is  given  to  a  town  under  the  Constitution  of 
the  United  States  or  that  of  Connecticut, 
as   precludes  the  legislature   from   exacting 


of  the  town  payment  of  a  portion  of  the 
expense  of  an  incorporated  higtn-ay  or 
bridge  district  of  which  the  town  is  made 
a  part,  although  the  town  has  no  share  in 
choosing  the  members  or  directing  the  af- 
fairs of  such  district.  .  Id. 


b.  Property    Rights. 


Adverse  Possession  as  against,  see  Ad- 
verse Possession,  44. 

Charitable  Gift  to,  see  Charities,  88,  88a, 
126. 

Deprivation  of  Property,  see  Constitutional 
Law,  673. 

In  Highways,  see  Highways,  22. 

Lien  on  Property,  see  Mechanics'  Liens,  65. 

Power  to  Build  Town  House,  see  Municipal 
Corporations,  419. 

Right  to  Repair  Building  for  Rental  Pur- 
pose, see  Municipal  Corporations,  413. 

Authority  to  Purchase  School  House  on 
Credit,  see  Municipal  Corporations,  338. 

Appropriation  for  County  Court  House,  see 
Public  Moneys,  25. 

Tax  on  Property,  see   Taxes,  91. 

Purchase  of  Toll  Road,  see  Tolls  and  Toll 
Roads,  23,  24. 

Acceptance  of  Legacy  by,  see  Wills,  394. 

12.  A  town  may  take  title  by  a  convey- 
ance of  land  for  street  purposes,  under  a 
statute  authorizing  towns  to  take  convey- 
ances of  land  "for  the  use  of  the  inhabi- 
tants." Hughes  v.  Bingham,  135  N.  Y.  347, 
32  N.  E.  78,  17:  454 

13.  The  gift  of  a  fund  to  a  town  for  the 
establishment  of  a  public  library,  the  fund 
to  be  held  by  trustees  who  are  to  invest  it 
and  expend  the  income  therefrom  for  books 
in  their  best  discretion,  as  well  as  control 
and  manage  the  library,  vests  the  legal 
title  to  the  fund  in  the  trustees,  and  the 
town  has  but  the  beneficial  interest.  Cary 
Library  v.  Bliss,  151  Mass.  364,  25  N.  E. 
92,  7:765 

14.  No  acceptance  by  the  public,  or  by 
the  inhabitants  of  the  town  of  Gloucester, 
for  whose  benefit  a  reservation  in  a  town 
grant  for  landing  places  was  principally  de- 
signed, was  necessary,  other  than  that  in- 
ferred from  the  reservation  itself.  Attor- 
ney General  ex  rel.  Adams  v.  Tarr,  148 
Mass.   309,   19  N.   E.  358,  2:  87 

15.  A  reservation,  in  an  ancient  town 
grant,  of  land  "for  landing  places  for  the 
public  use  for  the  inhabitants  of  Gloucester 
forever,"  is  to  be  construed  as  a  reservation 
of  a  landing  place  for  the  public  at  large, 
and  not  merely  for  the  inhabitants  of  the 
town.  Id. 

16.  A  town  cannot  take  and  hold  a  fund 
in  perpetuity,  the  income  of  which  is  limited 
to  be  applied  to  an  object  which  is  not 
within  the  corporate  or  administrative  pur- 
poses of  the  town,  such  as  the  support  of 
persons  towards  whom  the  town  is  under 
no  statutory  or  other  legal  obligation.  Fos- 
dick  V.  Hempstead,  125  N.  Y.  581,  26  N.  E. 
801,  11:716 
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ni.  Liabilities. 

For  Injury  by  Defective  Bridge,  see  Bridges, 
17,  18. 

For  Injury  by  Defective  Wires,  see  Elec- 
tricity, 51. 

For  Grading  Highway,  see  Municipal  Cor- 
porations, 546. 

For  Injury  by  Defective  Streets,  see  High- 
ways, IV.  a. 

For  Death  of  Person  in  Jail,  see  Jails,  4. 

For  Libel,  see  Libel  and  Slander,  7. 

For  Obstruction  of  Sewer,  see  Municipal 
Corporations,  521. 

For  Acts  of  Officers,  see  Municipal  Corpo- 
rations, 464,  465. 

For  Acts  of  Employees  on  Town  Farm,  see 
Master  and  Servant,  20.     «, 

Duty  to  Support  Poor  Person,  see  Poor  and 
Poor  Laws,  4. 

On  Order  of  Town,  see  Municipal  Corpora- 
tions, 334. 

On  Order  Issued  by  De  Facto  Town,  see 
Municipal   Corporations,  34. 

See  also  supra,  11. 

17.  A  town  which  maintains  a  farm  for 
the  support  of  its  paupers,  and  from  the 
surplus  produce  thereof  boards  paupers  of 
other  towns  for  pay,  and  also  boards  per- 
sons engaged  to  work  upon  its  highways,  is 
liable  for  injuries  resulting  to  third  persons 
from  negligence  in  conducting  it.  Neff  v. 
Wellesley,  148  Mass.  487,  20  N.  E.  Ill,  2:  500 

18.  An  action  cannot  be  maintained 
against  a  town  on  notes  for  money  loaned 
to  the  town  to  carry  on  ordinary  litigation, 
nor  does  any  action  lie  to  recover  the 
monev  loaned.  Wells  v.  Salina,  119  N.  Y. 
280,  23  N.  E.  870,  7:  759 

19.  That  the  election  at  which  consent  to 
the  imposition  of  a  tax  upon  the  property 
in  a  particular  township  in  aid  of  the  con- 
struction of  a  railroad  has  been  manifested 
was  held  without  authority  of  law  is  im- 
material. That  fact  will  not  invalidate  the 
act  if  the  legislature  was  satisfied  that  con- 
sent was  given.  State  ex  rel.  Dickinson  v. 
Neely,  30  S.  C.  587,  9  S.  E.   664,         3:  672 

20.  The  South  Carolina  act  of  1888,  to 
provide  for  the  payment  of  bonds  issued 
by  townships  in  aid  of  railroads  under  an 
unconstitutional  act,  which  does  not  at- 
tempt to  validate  previous  illegal  acts,  but 
was  intended  to  authorize  the  levying  of  a 
tax  to  aid  railroads  which  certain  townships 
had  expressed  a  desire  should  be  aided,  the 
amount  of  the  void  bonds  being  taken  as 
the  basis  of  the  aid  to  be  given, — is  consti- 
tutional as  an  exercise  of  the  taxing  power 
in  aid  of  public  highways;  especially  where 
the  inhabitants  of  the  locality  to  be  af- 
fected by  the  tax  have  signified  their  as- 
sent thereto.  State  ex  rel.  Charleston,  C. 
&  C.  R.  Co.  V.  Whitesides,  30  S.  C.  579,  9 
S.  E.  061,  3:  777 

21.  The  representation  of  a  town  in  the 
state  legislature,  which  charges  the  town 
with  a  portion  of  the  expense  of  a  highway 
or  bridge  district  in  which  the  town  is 
placed,  and  which  is  under  the  control  of 
commissioners  not  selected  by  the  town,  but 


who  draw  orders  for  funds  upon  it,  is  suffi- 
cient answer  to  the  objection  that  the  town 
is  taxed  by  these  commissioners  without 
representation.  State  ex  rel.  Bulkeley  v. 
Williams,    68    Conn.    131,    35   Atl.   24,    421, 

48:  465 

22.  A  statute  which  authorizes  a  town  to 
raise  money  and  appropriate  the  same  to 
the  discharge  of  an  obligation  which  it  may 
deem  moral,  but  which  is  not  a  legal  claim, 
or  one  arising  under  a  void  contract  which 
may  be  made  valid  by  the  legislature,  will 
not  impose  an  obligation  on  the  town,  or 
give  a  right  of  action  to  recover  any  por- 
tion of  the  proposed  appropriation,  with- 
out a  subsequent  contract  on  the  part  of 
the  town  to  pay  it.  Marsh  v.  Scituate, 
153  Mass.  34,  26  N.  E.  412,  10:  202 

23.  A  vote  by  a  town  instructing  its  se- 
lectmen to  raise  and  pay  a  sum  of  money 
which  it  has  been  authorized  to  raise  and 
pay  in  satisfaction  of  a  demand  which  is 
not  a  legal  claim  against  it  will  not  amount 
to  a  promise  to  pay  which  will  give  the 
claimant  a  right  of  action  to  recover  the 
amount,  although  the  instruction  was  to 
pay  only  a  part  of  the  claim  and  demand  a 
receipt  in  full.  Such  vote  is  not  an  offer 
which,  if  accepted,  will  constitute  a  con- 
tract. Id. 


IV.   Officers. 

Action  in   Name  of,  see  supra,   8. 

Mode  of  Action  by  Supervisors,  see  Boards, 
4. 

Disqualification  of  Member  of  Town  Excise 
Board,   see   Boards,   8,    9. 

Covenant  in  Bond   to  Treasurer,  see   Cove- 
nant,  106. 

Election  by,  see  Parliamentary  Law,  2. 

Power  of  Town  Council  to  Pass  Ordinances, 
see  Municipal  Corporations,   105. 

Mandamus    to,    see    Mandamus,    66-68,    74, 
119. 

Compelling  Acceptance   of  Office,  see   Man- 
damus, 66. 

Term  of  Office,  see  Officers,  106. 

Liability  of,  see  Officers,  195-197,  203. 

Vote  by  Trustee,  see   Officers,  66,  67. 

Quorum    of    Trustees,    see     Parliamentary 
Law,   6. 

Supervisor    as    Proper    Party    to    Present 
Claim,  see  Parties,  24. 

Suit    to    Prevent    Misapplication    of    Town 
Funds  by,  see  Parties,  97. 

Repeal  of  Statute  as  to  Treasurer,  see  Stat- 
utes,  589. 

See  also  supra,  23. 

24.  The  vote  of  the  town  is  not  necessary 
to  authorize  selectmen  to  employ  counsel 
and  incur  expense  to  oppose  a  division  of 
the  town  bv  the  general  assembly.  Farrel 
V.  Derby,  58  Conn.  234,  20  Atl.  460.     7:  776 

25.  Commissioners  appointed  to  act  for  a 
town  in  executing  and  issuing  railroad-aid 
bonds  need  not  personally  perform  acts 
which  are  merely  executive,  but  may  direct 
such  acts  by  another;  and  therefore  a  sale 
of  bonds  by  a  broker  imder  their  direction, 
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and  an  inrestment  of  the  proceeds  by  him 
according  to  their  instructions,  are  legal. 
Brownell  v.  Greenwich,  114  N.  Y.  518,  22 
N.  E.   24,  4:  685 

26.  A  township  trustee  is  the  agent  of  his 
township  in  the  transaction  of  its  business, 
and  acts  in  a  fiduciary  as  well  as  an  official 
capacity,  and  is  amenable  to  the  rule  which 
forbids  an  agent  or  trustee  to  place  himself 
in  such  an  attitude  towards  his  principal 
or  cestiii  que  trust  as  to  have  his  interest 
conflict  with  his  duty.  Hornung  v.  State 
ex  rel.  Gamble,  116  Ind.  458,  19  N.  E.   151, 

2:  510 


■^'.  Editorial  Notes. 

Creation  of.     1 :  758.* 

As  trustees  of  charities.    14:  70. 

Appropriations  or  use  of  moneys  of.  14: 
474. 

Power  of  legislature  as  to  annexation  of 
town  to  municipality. 
27:  738. 

Extrinsic  evidence  to  show  unconstitution- 
ality of  statutes  incorpo- 
rating towns.    14:459. 

Duty  to  keep  highways  in  safe  condition. 
6:  695.* 

Statutes  regulating  police  department  of,  as 
special  and  local  legisla- 
tion.   2:  579.* 

Injunction  to  prevent  town  from  making  il- 
legal appropriation.  7 : 
180.* 

Appropriation  of  waters  of  pond  for  town 
purposes.     1 :  466.* 

Alteration  of  townships.     1:  758.* 

Exemption  from  taxation  of  lands  annexed 
to  towns.     1 :  758.* 


TOWN  SITE. 


Right  of  Grantee  of,  to  Have  Highway  Kept 

Open,  see  Highways,  388. 
See  also  Public  Lands,  3,  16. 


TOY    GUN. 


As   Dangerous   Instrument,   see   Negligence, 
43. 


TRACER. 

Of  Paper  not  Paid  at  Maturity,  Negligence 
as  to,   see   Banks,  229. 


TRACING  FREIGHT. 

See  Carriers.  l(tU2-1005. 


TRACK   CONNECTIONS. 

Between  Electric  and  Steam  Railways,  see 
Railroads,  72. 


TRACK   SCALES. 
As  Fixtures,  see  Fixtures,  22. 


TRACTION  ENGINE. 

Negligence  in  Crossing  Bridge  with,  see 
Bridges,  29. 

Evidence  as  to  Passing  Over  other  Bridges, 
see   Evidence,  1943. 

Question  for  Jurv  as  to  Sufficiency  of  Bridge 
for,  see  Trial,  344. 

Opinion  Evidence  as  to  Injury  to,  see  Evi- 
dence, 1329. 

Right  to  Use  of  Highway,  see  Highways, 
101. 

Editorial   Notes. 

Lawfulness   of   use   of,   on   highways.      16: 
148. 


TRADE. 

Validity  of  Agreement  in  Restraint  of,  see 
Conspiracy,  II.;  Contracts,  HI.  e;  VIII. 
§   36. 

Usages  of,  see  Custom,  22-28. 


TRADE  FIXTURES. 

See  Fixtures. 

♦  «  » • 


TRADEMARK. 


I.  Right  to. 
II.  What  may  be. 

III.  Transfer  of. 

IV.  Infringement. 
V.  Editorial  Notes. 

Due  Process  in  Providing  for  Registration 
of,  see  Constitutional  Law,  768. 

Contract  Restricting  Use  of,  see  Contracts, 
562. 

Covenant  as  to,  see  Covenant,  6. 

As  Subject  of  Forgery,  see  Forgery,  18. 

Search  Warrant  for  Forged  Trademarks,  see 
Search  and  Seizure,  5. 

As  to  Secrets,  see  Secrets. 

See  also  Trade  Name. 


I.  Right    to. 

For  Editorial  Notes,  see  infra,  V.  §  1. 

1.  Everyone  is  at  liberty  to  affix   to  the 
product  of  his  own  manufacture  any  symbol 
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or  device  not  previously  appropriated,  which 
will  distinguish  it  from  articles  of  the  same 
general  nature  manufactured  or  sold  by  oth- 
ers. Laughman  v.  Piper,  128  Pa.  1,  18  Atl. 
415,  5:  599 

2.  Every  manufacturer  has  the  unques- 
tionable right  to  distinguish  the  goods  that 
he  manufactures  and  sells  by  a  peculiar  la- 
bel, symbol,  or  trademark;  and  no  other 
person  has  a  right  to  adopt  his  label  or 
trademark,  or  one  so  like  his  as  to  lead  the 
public  to  suppose  that  the  article  to  which 
it  is  affixed  is  the  manufacturer's.  Gato  v. 
El  Modelo  Cigar  Mfg.  Co.  25  Fla.  886,  7 
So.  23,  6:  823 

3.  A  general  trademark  for  a  manufactur- 
er's goods  or  for  a  large  variety  of  them 
may  be  acquired  by  its  use  very  largely  in 
the  jobbing  trade  of  a  partieiUar  market, 
and  in  the  general  retail  trade  throughout 
a  large  section  of  country,  to  cover  a  wide 
range  of  articles  which  he  manufactures  and 
sells,  although  he  at  the  same  time  uses 
other  names,  most  of  which  are  used  for 
the  special  goods  of  particular  houses  only. 
Burt  V.  Tucker,  178  Mass.  493,  59  N.  E. 
1111,  52:  112 

4.  A  trademark  may  be  found  to  have 
indicated  the  source  from  which  the  article 
to  which  it  is  attached  was  recommended, 
rather  than  that  of  its  manufacture,  so 
that  its  owner  may  change  its  use  from 
goods  of  his  own  manufacture  to  those  sold 
by  him  as  jobber,  and  incorporate  the  word 
into  his  business  name  as  such  jobber.     Id. 

5.  Where  a  manufacturer,  by  virtue  of  his 
ownership  of  a  design  patent,  had  for  many 
years  the  exclusive  use  of  the  design,  he 
cannot,  after  the  patent  expires,  claim  any 
right  to  it  as  a  trademark  on  the  ground 
that  it  has  become  so  associated  with  his 
goods  that  its  use  by  others  might  lead 
customers  to  mistake  the  goods  of  others 
for  his  own.  The  incidental  effect  of  its 
use  by  others  upon  his  trade  is  one  of  the 
consequences  to  which  he  is  subjected  by 
his  monopoly  during  the  term  of  the  patent. 
Coats   V.  Merrick  Thread  Co.   3G    Fed.   324. 

1:  616 

6.  A  workman,  or  a  number  of  workmen 
engaged  in  the  same  branch  of  industry, 
banded  together  for  their  mutual  profit  in 
the  pursuit  of  their  common  vocation,  may 
acquire  a  right  of  property  in  a  trademark 
designed  to  distinguish  their  workmanship 
from  that  of  other  persons,  although  they 
do  not  own  the  articles  to  which  the  trade- 
mark is  affixed;  and  a  trademark  so  owned 
is  entitled  to  the  same  protection  as  other 
trademarks.  Schmalz  v.  Woolley  (N.  J. 
Err.  &  App.)   57  N.  J.  Eq.  303,  41  Atl.  939, 

43:  86 

7.  The  International  Cigar  Makers'  Union, 
the  object  of  which  is  "to  promote  the  men- 
tal, moral,  and  physical  welfare  of  its  mem- 
bers," is  neither  a  manufacturer,  dealer,  nor 
trader,  so  as  to  be  entitled  to  protection  in 
the  use  of  a  trademark.  McVey  v.  Brendel, 
144  Pa.  235,  22  Atl.  912,  13:  377 
Weener  v.  Bray  ton,  152  Mass.  101,  25  N. 
E.  46,  '  8:  640 
Cigar  Makers'  Protective  Union  v.  Con- 
haim,  40  Minn.  243,  41  N.  W.  943,        3:  125 


II.  What  may  be. 


Trade    Name  or    Fictitious    Name    as,    see 

Trade  Name,  1. 
For  Editorial  Notes,  see  infra,  V.  §  2. 

8.  No  property  can  be  acquired  in  any 
word,  mark,  or  device,  which  denotes  merely 
the  nature,  kind,  or  quality  of  an  article. 
Laughman  v.  Piper,  128  Pa.  1,  18  Atl.  415. 

5:  .599 

9.  A  label  cannot  be  treated  as  a  trade- 
mark where  it  does  not  indicate  by  what 
person  the  articles  upon  which  it  is  used 
were  made,  but  only  that  he  was  a  member 
of  a  certain  association,  which  membership 
confers  the  right  to  use  the  mark,  and  of 
which  there  is  no  exclusive  use.  its  right- 
ful use  not  being  connected  with  any  busi- 
ness, but  belonging  to  many  persons  not 
connected  in  business,  and  unknown  to  each 
other.  Weener  v.  Bravton,  152  Mass.  101, 
25  N.  E.  46,  '  8:  640 

10..  An  organic  article  which  by  the  law 
of  its  nature  is  reproductive,  and  derives 
its  chief  value  from  its  innate  vital  powers 
independently  of  the  care,  management,  or 
ingenuity  of  man, — such  as  seeds,  plants, 
or  vines, — cannot  be  the  subject  of  a  trade- 
mark so  as  to  prevent  the  \ise  of  the  name 
of  the  parent  stock  by  any  person  cultivat- 
ing and  selling  its  products.  Hoyt  v.  .J.  T. 
Lovett  Co.  39  U.  S.  App.  1,  17  C.  C.  A. 
652,  71  Fed.  17.3,  31:  44 

In  shape  or  covering. 
See  also  infra,  60,  79,  80. 

11.  No  trademark  can  be  claimed  in  the 
shape  of  a  bottle  in  which  extracts  are  put 
up  for  sale.  Hoyt  v.  Hoyt,  143  Pa.  623, 
22  Atl.  755,  13:  343 

12.  No  exclusive  right  can  be  acquired  by 
adoption  in  a  cap  label  for  a  bottle,  which 
was  originated  by  a  third  person  and  has 
been  used  by  him  for  years.  Id. 

13.  Neither  the  shape  of  a  box  in  which 
bottles  of  extracts  are  packed  for  purposes 
of  trade,  nor  the  mechanical  arrangement 
of  the  bottles  therein,  is  subject  to  appro- 
priation as  a  trademark.  Id. 

14.  A  coating  of  bron/e  on  horseshoe  nails, 
which  is  intended  merely  to  make  the  nails 
sell  more  readily,  and  not  to  make  them 
any  better,  is  not  the  subject  of  a  trade- 
mark. Putnam  Nail  Co.  v.  Dulaney,  140 
Pa.  205,  21  Atl.  391,  11 :  524 
In  signs. 

15.  There  can  be  no  property  right  in  the 
shape,  size,  color,  or  arrangement  of  signs 
without  regard  to  the  letters  which  they 
bear.  Cady  v.  Schultz,  19  R.  I.  193,  32 
Atl.  915,  29:  524 
In  geographical  name. 

Injunction  against  Infringement,  see  Injunc- 
tion, 441. 
See  also  infra,  .52,  54;  Trade  Name,  4. 
For  Editorial  Notes,  see  infra,  V.  §  2. 

16.  Geographical  terms  and  words  descrip- 
tive of  the  character,  quality,  or  places  of 
manufacture  or  of  sale  of  articles  cannot  be 
monopolized  as  trademarks.  Shaver  v.  Hel- 
ler &  M.  Co.  48  C.  C.  A.  48,  108  Fed.   821. 

65:  878 

17.  A  merely  geographical  name  cannot  in 
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general  be  used  as  a  trademark,  especially 
when  the  article  to  which  it  is  applied  is 
the  product  of-the  place  named.  Lau^hman 
V.  Piper,  128  Pa.  1,  18  At!.  415,  5:  599 

18.  When  a  man  manufactures  his  goods 
at  a  particular  place,  he  may  use  the  name 
of  that  place  in  combination  with  other 
words  as  a  trademark  to  distinguish  the  or- 
igin or  ownership  of  his  goods;  and  no  other 
person  will  be  permitted  to  use  the  name  of 
the  same  place  upon  goods  manufactured 
by  him  at  another  and  different  place.  Gato 
V.  El  Modelo  Cigar  Mfg.  Co.  25  Fla.  886. 
7  So.  23,  6:  823 

19.  The  words  "Green  Mountain"  cannot 
be  appropriated  by  an  individual  as  a  trade- 
mark for  grape  vines  and  grapes  which  are 
the  natural  product  of  the  Green  mountains, 
to  the  exclusion  of  others  who  deal  in  simi- 
lar articles  originating  in  the  same  localitv. 
Hoyt  V.  J.  T.  Lovett  Co.  71  Fed.  173,  39 
U.  S.  App.  1,  17  C.  C.  A.  652,  31:  44 
Particular  words. 

Infringement   of,   see    infra,   47-49,    51,   52, 

57,   74-76. 
See  also  Trade  Name,  5,  6,  16,  19,  20,  22. 
For  Editorial  Notes,  see  infra,  V.  §  2. 

20.  The  word  "perfection"  as  the  name  of 
a  mattress  known  as  the  Perfection  Mat- 
tress may  constitute  a  valid  trademark  as 
a  fanciful  name.  Kyle  v.  Perfection  Mat- 
tress Co.  127  Ala.  39,  28  So.  545,        50:  628 

21.  The  word  "Hygeia,"  as  indicating  the 
name  of  the  mythological  goddess,  is  not  so 
merely  descriptive  of  the  quality  of  goods 
in  connection  with  which  it  is  used  that  it 
cannot  be  protected  as  a  trademark.  Hygeia 
Distilled  Water  Co.  v.  Hygeia  Ice  Co.  72 
Conn.  646,  45  Atl.  957,  49:  147 

22.  The  term  "health  food"  cannot  be  a 
technical  trademark,  either  with  or  without 
the  work  "company,"  as  the  term  is  de- 
scriptive of  quality.  Fuller  v.  Huff,  43  C. 
C.  A.  453,  104  Fed."  141,  51 :  332 

23.  Tiie  words  "microbe  killer,"  being  Eng- 
lish words  in  common  use,  cannot  be  ap- 
propriated in  their  original  meaning  as  a 
trademark.  Alff  v.  Radam,  77  Tex.  530,  14 
S.  W.  164,  9:  145 

24.  The  name  "Acid  Phosphate,"  applied 
to  a  medicinal  preparation,  describing  with 
reasonable  exactness  the  character  and  qual- 
ities of  the  preparation,  cannot  be  exclu- 
sively appropriated  as  a  trademark,  as  it  is 
descriptive.  Rumford  Chemical  Works  v. 
Muth,  35   Fed.  524,  1 :  44 

25.  The  words  "sarsaparilla  and  iron" 
cannot  be  claimed  as  a  trademark  for  a 
medicinal  compound  or  beverage  including 
sarsaparilla  and  iron  as  ingredients,  as 
arrainst  an  alleged  infringins  compound  of 
which  the  words  are  equally  descriptive, 
even  if  the  ingredients  named  are  only  a 
small  part  of  the  compound.  Schmidt  v. 
Brieg,  100  Cal.  672.  35  Pac.  623.         22:  790 

26.  The  term  "Syrup  of  Figs"  cannot  be 
used  as  a  trademark  of  a  medicine  described 
as  the  laxative  and  nutritious  juice  of  figs, 
since  it  is  merely  descriptive.  California 
Fig  Svrup  Co.  v.  Frederick  Stearns  &  Co. 
43  U.'S.  App.  234,  73  Fed.  812,  20  C.  C.  A. 
22,  33:  50 


27.  The  words  "fireproof  oil"  cannot  be 
claimed  as  a  trademark  for  an  illuminating 
oil  since  the  words  are  descriptive  of  oil 
which  is  not  inflammable  although  it  is  not 
literally  proof  against  fire.  Scott  v.  Stand- 
ard Oil  Co.  106  Ala.  475,  19  So.  71,      31:  374 

28.  The  words  "Svenska  Snusmagasinet," 
which  means  "Swedish  snuff  store  or  maga- 
zine," cannot  be  claimed  as  a  trademark  for 
the  business  which  thev  describe.  Bolander 
V.  Peterson,  136  111.  215,"  26  N.  E.  603,  11:  350 

29.  No  exclusive  right  can  be  acquired  to 
the  use  of  the  words  "scientific  dentistry  at 
moderate  prices."  Cady  v.  Schultz,  19  R.  I. 
193,  32  Atl.  915,  29:  524 


III.  Transfer  of. 

Under   Assignment    for   Creditors,    see    An- 

signments  for  Creditors,  61. 
With  Good  Will,  see  Good  Will,  8,  9. 
Transfer  of  Trade  Name,  see  Trade  Name, 

13,  16,  21. 
For  Editorial  Notes,  see  infra,  V.  §  4. 

30.  A  trademark  including  a  surname 
may  be  sold  with  the  business  of  the  estab- 
lishment to  which  it  is  incident.  Le  Page 
Co.  V.  Russia  Cement  Co.  5  U.  S.  App.  112, 
2  C.  C.  A.  555,  51  Fed.  941,  17:  354 

31.  The  owner  of  an  established  business, 
in  which  he  uses  certain  peculiar  labels  and 
trademarks,  may  make  a  valid  conveyance 
of  them,  although  they  consist  largely  of 
liis  name,  initials  of  his  name,  or  residence, 
in  connection  with  a  conveyance  of  the 
plant  and  good  will  of  the  business.  Sy- 
monds   v.  Jones,    82   Me.   302,   19   Atl.    820, 

8:  570 

32.  The  right  to  use  his  own  name  in  con- 
nection with  glue,  even  to  state  the  fact 
that  it  is  manufactured  by  Le  Page,  or  the 
Le  Page  Company,  must  be  denied  to  Le 
Page,  the  original  manufacturer  of  "Le  Page 
Glues,"  and  to  a  corporation  which  has  suc- 
ceeded him  in  the  business  of  manufactur- 
ing glue  under  a  process  patented  by  him, 
where  he  has  previously  transferred  all  his 
interest  in  and  the  good  will  of  the  original 
business  to  another  corporation  which  still 
manufactures  "Le  Page  Glues,"  and  whose 
customers  are  scattered  throughout  the 
United  States,  since  to  many  of  them  the 
words  "Glue  Manufactured  by  Le  Page" 
would  be  equivalent  to  "Le  Page's  Glue." 
Le  Page  Co.  v.  Russia  Cement  Co.  5  U.  S. 
App.  112,  2  C.  C.  A.  555,  51  Fed.  941,  17:  354 

33.  The  sale  of  mattresses  named  "Kyle's 
Perfection  Mattress."  by  one  who  has  pre- 
viously manufactured  what  is  known  as  the 
"Perfection  Mattress."  and  has  sold  the 
business  to  a  partnership  which  has  since 
become  a  corporation,  is  an  infringement  of 
the  right  of  the  corporation  to  the  ex- 
clusive use  of  the  term  "Perfection  Mat- 
tress." both  as  a  trademark  and  under  the 
sale  of  the  good  will  of  the  business  of  its 
manufacture,  especially  when  there  is  a  de- 
liberate attempt  to  imitate  the  appearance 
and  the  label  upon  the  Perfection  Mattress. 
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Kyle  V.  Perfection  Mattress  Co.  127  Ala.  39, 
28  So.  545,  50:  628 

34.  The  words  "Fish  Bros.  &  Co.,"  and 
the  picture  of  a  fish,  may  be  applied  by 
brothers  named  "Fish"  to  vehicles  manu- 
factured by  them,  although  such  words  and 
picture  were  previously  used  by  them  in 
a  business  which  has  now  passed,  with  its 
good  will  and  trademarks,  to  a  corporation, 
provided  their  use  is  not  such  as  to  induce 
persons  to  buy  their  vehicles  as  and  for 
those  manufactured  by  the  corporation. 
Fish  Bros.  Wagon  Co.  v.  Fish,  82  Wis.  546, 
52  N.  W.  595,  16:453 

35.  Purchasers  of  trademarks  and  labels 
which  consist  largely  of  the  name,  resi- 
dence, etc.,  of  the  former  owner,  should  not 
use  them  without  change,  if  tjicy  indicate 
that  the  articles  to  which  they'are  applied 
are  made  by  the  vendor.  Words  must  be 
added  to  show  that  the  vendor  has  retired 
and  the  goods  were  made  by  his  successors. 
Symonds  v.  Jones,  82  Me.  302,  19  Atl.  820, 

8:  570 

36.  A  corporation  which  accepts  the  as- 
signment of  a  patent  for  a  process  from  a 
person  who  uses  it  in  manufacturing,  and 
permits  him  to  control  its  business  in  such 
manufacturing,  stands  exactly  in  his  shoes 
in  relation  to  another  corporation  which 
charges  infringement  of  a  trademark  which 
he  had  previously  transferred,  and  is  barred 
from  denying  that  it  is  not  proceeding  un- 
der his  authority  and  as  his  successor.  Le 
Page  Co.  v.  Russia  Cement  Co.  5  U.  S.  App. 
112,  2  C.  C.  A.  555,  51  Fed.  941,  17:  354 

37.  The  breach  of  a  stipulation  in  an 
agreement  for  the  sale  of  the  plant,  good 
will,  labels,  and  trademarks  of  a  business, 
that  the  seller  shall  be  employed  by  the 
buyer  for  a  certain  length  of  time  to  man- 
age the  business,  will  not  cause  a  forfeiture 
of  the  buyer's  exclusive  right  to  use  the 
labels  and  trademarks.  Symonds  v.  Jones. 
82  Me.  302,  19  Atl.  820,  8:  570 


IV.   Infringement. 

Infringement  of  Trade  Name,  see  Trade 
Name. 

Of  Trademark  in  Recipes,  see  Recipes,  5. 

Measure  of  Damages  for,  see  Damages,  III. 
n. 

Evidence  as  to,  see  Evidence,  1949. 

Injunction   against,  see  Injunction,  I.  m. 

Right  of  Stockholder  to  Enjoin,  see  Corpo- 
rations, 496-498. 

Laches  Preventing  Relief  against,  see  Limi- 
tation of  Actions,  41. 

Allegations  as  to,  see  Pleading,  423. 

Effect  of  Fraud  in  Use  of,  on  Right  to 
Protection  against  Infringement,  see 
Equity,  102-108,  and  also  infra,  V.  § 
3. 

Title  of  Statute  as  to,  see  Statutes,  248. 

See  also  supra,  18,  33;   Unfair  Competition. 

For  Editorial  Notes,  see  infra,  V.  §§  5,  6. 

38.  The  United  States  act  of  1876  impos- 
ing penalties  for  infringement  of  trade- 
marks fell  with  the  decision  of  the  Supreme 


Court  of  the  United  States  that  the  act 
of  1870,  to  which  it  referred,  was  iinconsti- 
tutional  (United  States  v.  Steffens,  100  U. 
S.  82,  25  L.  ed.  550).  Such  act  of  1876 
was  not  vivified  or  given  operative  force 
by  the  act  of  1881  in  reference  to  trade- 
marks.    United  States  v.  Koch,  40  Fed.  250, 

5:  130 

39.  Positive  proof  of  fraudulent  intent  is 
not  required  to  establish  infringement  of 
a  trademark,  where  the  proof  of  infringe- 
ment is  clear.  Le  Page  Co.  v.  Russia  Ce- 
ment Co.  5  U.  S.  App.  112,  2  C.  C.  A.  555, 
51  -Fed.  941,  17:  354 
Discontinuance  of  use. 

40.  Continued  value  in  a  trademark,  and 
absence  of  intent  to  abandon  it,  may  be 
found  notwithstanding  discontinuance  of  its 
use,  together  with  the  business  in  which  it 
is  employed  for  a  period  of  four  years,  so 
as  to  entitle  its  owner  to  resume  its  use 
as  against  one  who  acquires  rights  by  its 
use  during  the  interval  of  discontinuance. 
Burt  V.  Tucker,  178  Mass.  493,  59  N.  E. 
1111,  52:112 
Name  or  phrase. 

Injunction  against,  see  Injunction.  440,  443, 

447,  448. 
For  Editorial   Notes,  see   infra,   V.   §   6. 

41.  A  niai-k,  name,  or  phrase  that  has 
been  so  used  by  a  person  in  connection  with 
his  business  or  articles  of  merchandise  as 
to  become  identified  therewith  and  indi- 
cate to  the  public  that  such  articles  emanate 
from  him  cannot  be  used  by  others  so  as 
to  lead  purchasers  to  believe  that  the  ar- 
ticles for  sale  are  his,  or  so  as  to  obtain 
the  benefit  of  the  market  he  has  built  up 
thereunder.  Fuller  v.  Huff,  43  C.  C.  A.  4.53, 
104  Fed.   141,  51:  332 

42.  As  against  innocent  parties  who  have 
through  a  j)eriod  of  years  built  up  an  ex- 
tensive business  in  goods  bearing  a  certain 
name,  the  fundamental  basis  of  a  right  of 
action  for  violation  of  a  trademark  in  the 
use  of  such  name  is  a  prior  appropriation  of 
the  particular  mark  by  ocoipying  the  mar- 
ket so  that  the  public  has  been  or  will  be 
defrauded  by  allowing  another  to  use  it; 
and  the  mere  fact  of  a  prior  discovery  or 
selection  of  the  name  is  insufficient.  Lew 
V.  Waitt,  21  U.  S.  App.  394,  10  C.  C.  A.  227, 
61  Fed.  1008,  25:  190 

43.  Prior  use  of  a  name  by  other  persons 
is  sufficient  to  defeat  a  trademark,  although 
it  was  not  a  commercial  use  and  was  only 
for  a  short  period,  if  it  was  such  that  the 
name  had  already  become  extensively  rec- 
ognized and  well  known  before  it  was 
claimed  as  a  trademark.  Hovt  v.  J.  T.  Lov- 
ett  Co.  39  U.  S.  App.  1,  71  Fed.  173,  17 
C.  C.  A.  652,  31 :  44 

44.  The  intention  to  adopt  a  word  as  a 
trademark,  prior  to  its  actual  use  in  the 
manufacture  and  sale  of  articles,  gives  no 
right  as  against  others  who  use  the  word 
in  the  meantime.  American  Washboard  Co. 
V.  Saginaw  Mfg.  Co.  43  C.  C.  A.  233,  103 
Fed.  281,  50:  609 

45.  The  trade  name  of  any  natural  prod- 
uct or  other  article  of  manufacture  upon 
which  a  trademark   cannot  conveniently  be 
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affixed,  though  not  strictly  a  trademark,  is 
a  species  of  property,  and  will,  as  a  general 
rule,  be  protected  in  like  manner.  Laugh- 
man  V.  Piper,  128  Pa.  1,  18  Atl.  415,   5:  599 

46.  Names  which  are  not  trademarks 
strictly  speaking  may  be  protected  as  prop- 
erty if  they  are  taken  by  others  with  fraud- 
ulent intention,  and  are  so  used  as  to  be 
likely  to  efTect  such  intention.  Cadv  v. 
Schultz,  19  R.  I.  193,  32  Atl.  915,         29:  524 

47.  One  adopting  the  name  of  the  goddess 
Hygeia  as  a  trademark  is  entitled  to  pro- 
tection against  anyone  using  it  upon  similar 
products  as  indicating  their  origin,  but  not 
to  a  protection  which  will  result  in  a  par- 
tial monopoly  of  the  English  word  "hygeia." 
Hygeia  Distilled  Water  Co.  v.  Hygeia  Ice 
Co."  72  Conn.  646,  45  Atl.  957,  49 :  147 

48.  The  adoption  of  the  name  of  the  god- 
dess Hygeia  as  a  trademark  will  not  pre- 
vent the  use  of  the  word  "hygeia,"  in  its 
natural  signification  of  healthfulness,  as 
part  of  the  corporate  or  business  name  of 
a  rival,  although  some  injury  is  thereby 
done   to   the  owner   of   the  trademark.     Id. 

49.  The  letters  "W.  H.  W."  printed  in 
script,  in  white,  in  a  horizontal  line  upon  a 
red  background,  on  boxes  of  confectionery, 
do  not  infringe  a  trademark  which,  as  reg- 
istered in  the  United  States  patent  office, 
is  described  as  the  letters  "P.  C.  W."  gen- 
erally arranged  to  appear  as  script,  printed 
in  a  horizontal  line  upon  a  background  ot 
"any  suitable  color,"  distinctly  stating  that 
other  forms  of  letters  may  be  employed  or 
that  they  may  be  differently  arranged,  and 
that  the  essential  features  are  the  letters 
"P.  C.  W."  P.  C.  Wiest  Co.  v.  Weeks,  177 
Pa.  412.  35  Atl.  693,  34:  172 

50.  The  use  of  the  same  names  for  varie- 
ties of  candy  by  one  who  is  charged  with 
infringing  a  trademark  on  the  boxes  of 
which  such  names  do  not  form  a  part  does 
not  sustain  a  charge  of  infringement  of  such 
trademark,  but  it  can  be  complained  of  only 
as  an  attempt  to  represent  the  goods  as 
those  of  the  other  party.  Id. 

51.  The  appropriation  and  use  of  the  name 
"Old  Sleuth,"  to  designate  serial  publica- 
tions of  detective  stories,  does  not  give  a 
right  in  the  word  "Sleuth"  which  will  be 
protected  against  the  use  of  that  word  by 
others  in  entitling  similar  stories.  Munro 
V.  Tousey,  129  N.  Y.  38,  29  N.  E.  9,  14:  245 

52.  Uninterrupted  and  innocent  use  with- 
out question  for  five  years  of  the  local  geo- 
graphical name  "Blackstone,"  as  the  name 
of  cigars,  will  not  be  judicially  interfered 
with  as  an  infringement  in  favor  of  one  who 
may  have  first  used  the  name  for  cigars, 
but  whose  use  of  it  on  cigars  offered  for 
.sale  had  been  intermittent,  with  long  lapses. 
Levy  V.  Waitt,  21  U.  S.  App.  394,  10  C.  C.  A. 
227.  61   Fed.   1008,  25:  190 

53.  One  who  has  not  an  exclusive  owner- 
ship or  property  in  the  name  of  a  place  for 
the  purpose  of  and  which  is  used  in  describ- 
ing articles  manufactured  by  him  at  that 
place,  although  he  has  a  right  in  common 
with  others  to  use  it,  cannot  maintain  a 
suit  for  an  injunction  or  for  damages 
against  one  who  uses   the  name  on  articles 


manufactured  at  a  different  place.  New 
York  &  R.  Cement  Co.  v.  Coplay  Cement 
Co.  44  Fed.  277,  10:  833 

54.  The  manufacturer  who  first  uses  a 
geographical  name  for  his  goods  may  put 
later  comers  to  the  trouble  of  taking  such 
reasonable  precautions  as  are  commercially 
practicable  to  prevent  their  lawful  names 
and  advertisements  from  deceitfully  divert- 
ing his  custom.  American  Waltham  Watch 
Co.  v.  United  States  Watch  Co.  173  Mass. 
85,  53  N.  E.  141,  43:  826 

55.  One  who  offers  the  goods  of  one  man- 
ufacturer under  the  well-known  names  and 
established  reputation  of  articles  of  another 
manufacturer,  for  the  purpose  of  deceiving 
the  public  and  defrauding  the  latter,  aggra- 
vates, rather  than  justifies,  his  wrong  by 
placing  his  own  name  upon  the  packages. 
Shaver  v.  Heller  &  M.  Co.  48  C.  C.  A.  48, 
108    Fed.    821,  65:  878 

56.  The  use  of  a  descriptive  name  as  a 
trademark  will  not  be  enjoined  at  the  suit 
of  another  party  using  the  same  name, 
where  defendant  properly  distinguished  his 
preparation  from  complainant's  and  sold  it 
as  his  own.  Rumford  Chemical  Works  v. 
Muth,    35   Fed.    524,  1 :  44 

57.  The  act  of  a  salesman  in  offering 
"Pride  of  the  Kitchen"  in  response  to  a  de- 
mand for  "Sapolio"  is,  though  done  silently, 
an  infringement  of  a  trademark  in  the 
word  "Sapolio."  Enoch  Morgan's  Sons  Co. 
V.  Wendover,  43  Fed.  420,  10:  283 
Name  of  patented  article. 

See  also  supra,  5. 

58.  The  right  to  protection  of  a  trade- 
mark, under  Mass.  Pub.  Stat.  chap.  76,  § 
1,  does  not  change  the  rule  that  the  name 
of  a  patented  article  becomes  open  to  gen- 
eral use  on  the  expiration  of  the  patent. 
Dover  Stamping  Co.  v.  Fellows,  163  Mass. 
191,  40  N.  E.  105,  28:  448 

59.  The  exclusive  right  to  the  use  of  a 
name  given  by  a  patentee  merely  to  de- 
scribe his  patented  article  ceases  with  the 
expiration  of  the  patent, — at  least  if  there 
is  no  special  and  disinguishing  use  which 
shows  that  the  word  was  not  used  merely  as 
the   name  of  the   thing.  Id. 

60.  The  manufacture  of  articles  similar  in 
construction  and  general  appearance  to 
those  made  by  another  which  were  formerly 
covered  by  a  patent,  and  the  use  of  the 
same  name  which  had  been  given  to  the 
patented  articles,  does  not  necessarily  make 
a  case   of   deception  or  unfair  competition. 

Id. 

Of  laborers  or  trade  unions. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional  Law,  337-340. 

Effect  of  Fraud  of  User  on  Right  to  Pro- 
tection, see   Equity,   108. 

Title  of  Statute  as  to,  see  Statutes,  169,  271. 

Special  Legislation  as  to,  see  Statutes,  295 

See  also  supra,  6,  7. 

For  Editorial  Notes,  see  infra,  V.  §  5. 

61.  Organized  labor  may  invoke  the  law 
to  protect  the  fruits  of  its  skill  and  handi- 
work from  piracy  and,  intrusion.  Hetter- 
man  Bros.  v.  Powers,  102  Ky.  133,  43  S. 
W.  180,  39:211 
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62.  A  labor  union  may  be  protected  by  ap- 
propriate state  legislation  in  the  use  of  a 
label  for  the  designation  of  articles  manu- 
factured by  its  members,  and  use  of  the 
label  prohibited  to  persons  other  than  mem- 
bers of  the  union  or  persons  who  employ 
such  members.  State  v.  Bishop,  128  Mo. 
373,  31   S.  W.  9,  29:  200 

63.  The  fraudulent  use  of  a  trade-imion 
label  b<'fore  the  passage  of  a  statute  giving 
such  an  unincorporated  union  a  remedy  for 
such  use  of  its  label  does  not  give  the 
wrongdoer  any  exemption  from  the  statute. 
Tracy  v.  Banker,  170  Mass.  266,  49  N.  E. 
308,  39:  508 

64.  The  illegality  of  some  incident  or  par- 
ticular of  the  purposes  of  a  trade  union  will 
not  deprive  the  union  of  the  protection  of 
the  law  for  what  would  oth^wise  be  its 
rights  in  respect  to  the  use  of  a  union  label. 

Id. 

65.  Other  manufacturers  of  cigars  are  not 
attacked  by  the  blue  label  of  the  cigar 
makers'  international  union,  declaring  that 
the  cigars  to  which  it  is  affixed  "are  not 
the  product  of  an  inferior,  rat-shop,  coolie, 
prison,  or  filthy  tenement-house  workman- 
ship." Hetterman  Bros.  v.  Powers,  102  Ky. 
133,  4S  S.  W.  180,  39:  211 

66.  A  label  on  cigars,  stating  that  they 
are  m  ide  by  a  first-class  workman,  a  mem- 
ber of  a  certain  union,  "an  organization  op- 
posed to  inferior,  rat-shop,  coolie,  prison, 
or  filthy  tenement-house  workmanship,"  is 
neither  immoral  nor  against  public  policy, 
since  it  attacks  no  other  manufacturer  of 
cigars,  and  cannot  be  denied  protection  as 
a  trademark  on  that  ground.  Cohn  v.  Peo- 
ple, 140  111.  486,  37  N.  E.  60,  23:  821 

67.  The  boycotting  of  nonunion  laborers, 
to  deprive  them  of  the  legitimate  fruits  of 
their  labors,  cannot  be  deemed  the  purpose 
for  which  a  statute  for  the  protection  of 
union  labels  was  procured,  so  as  to  make 
the  statute  invalid.  Perkins  v.  Heert,  158 
N.  Y.  306,  53  N.  E.  18,  43:858 

68.  Labels,  symbols,  or  advertisements 
adopted  by  any  association  or  union  of 
workingmen  as  a  trademark  to  distinguish 
articles  manufactured  by  their  members 
from  those  manufactured  by  other  persons, 
are  protected  by  Mo.  Laws  1893,  p.  260, 
when  they  are  adopted  in  accordance  with 
its  provisions.  State  v.  Bishop,  128  Mo. 
373,  :n  S.  W.  9,  29 :  200 

69.  Unincorporated  associations  of  work- 
men, althougli  not  manufacturers  or  ven- 
dors of  goods,  are  within  the  protection  of 
Mass.  Stat.  1895,  for  the  prevention  of  the 
use  of  counterfeit  labels  and  stamps  of 
"any  person,  association,  or  union."  Tracy 
V.    Banker,    170    Mass.    266,   49    N.    E.   308. 

39:  508 

70.  Voluntary,  unincorporated  labor  or- 
gan iz.ations,  composed  solely  of  practical 
cigar  makers,  are  entitled  to  the  protection 
of  a  label  adopted  by  them  against  use  by 
an  unauthorized  person,  although  they  do 
not  own  the  cigars  to  which  their  label  is 
affixed.  Hetterman  Bros.  v.  Powers,  102  Ky. 
133,  43  S.  W.  180,  39:  211 

71.  Au  employee  whose  skilled  labor  cre- 


ates a  demand  for  a  commodity  that  se- 
cures for  him  higher  remunerative  wages 
has  as  definite  a  property  right  to  the  ex- 
clusive use  of  a  particular  label,  sign,  sym- 
bol, brand,  or  device,  adopted  by  him  to 
distinguish  and  characterize  said  commodity 
as  the  product  of  his  skilled  labor,  as  the 
merchant  or  owner  has  to  the  exclusive  use 
of  his  adopted  trademark  on  his  goods.  Id. 
Imitation  of  label. 

Indictment   for,   see   Indictment,  etc.,  5. 
Injunction  against,  see  Injunction,  46,  449- 

452,  454-458. 
See  also  supra,  2,  9,  37. 
For   Editorial  Notes,  see  infra,  V.  §   5. 

72.  The  use  of  labels,  marks,  and  devices 
so  closely  resembling  those  by  one  claiming 
a  trademark  as  to  deceive  purchasers  ex- 
ercising ordinary  care,  constitutes  an  in- 
fringement of  his  rights  independently  of 
the  validity  of  the  trademark  in  question. 
Schmidt  v.  Brieg,  100  Cal.  672,  35  Pac. 
623,  22:  790 

73.  Combining  a  label  and  bottle  cannot 
infringe  a  trademark,  if  the  separate  use  of 
each  would  not  have  that  effect.  Hoyt  v. 
Hoyt,  143  Pa.  623,  22  Atl.  755,  13:  343 

74.  A  palpable  imitation  of  a  label  for  a 
medicinal  compound  called  "Sarsaparilla 
and  Iron,"  both  having  the  word  "sarsapa- 
rilla" at  the  top  in  large  letters,  and  the 
word  "iron"  in  the  border  of  the  lower  half 
of  the  label,  and  both  having  parallel  lines 
across  the  middle,  with  the  names  of  the 
manufacturers  between,  and  their  mono- 
gram in  the  same  position,  and  both  having 
the  words  "a  great  blood  purifier"  and 
"cures  all  skin  diseases,"  printed  in  the  lower 
half  of  the  label,  while  the  only  material 
difference  in  the  design  and  appearance  of 
the  labels  is  in  their  color, — is  sufficient  to 
constitute  an  infringement,  even  if  there  ia 
no  valid  trademark  in  any  of  the  words 
copied.  Schmidt  v.  Brieg,  100  Cal.  672.  35 
Pac.  023,  22:  790 

75.  The  use,  upon  bottles  containing  wa- 
ter from  the  Saratoga  spring,  of  a  label  in 
which  the  word  "Saratoga"  is  made  incon- 
spicuous and  the  word  "Vichy"  prominent, 
so  that,  when  the  bottles  are  standing  on  a 
table  or  shelf,  the  word  "Vichy"  is  the 
prominent  object  of  sight,  is  unfair  com- 
petition with  bottled  waters  from  the  com- 
mune of  Vichy  in  France,  which  have  long 
l)een  upon  the  market  under  that  name.  La 
Republique  Francaise  v.  Saratoga  Vichy 
Springs  Co.   46  C.  C.  A.   418.  107   Fed.  459, 

65:  830 

76.  A  white  label  with  a  red  border,  con- 
taining the  words  "microbe  killer"  and  the 
picture  of  a  man  striking  a  human  skeleton 
with  a  bludgeon,  ia  not  fraudulently  im- 
itated by  a  yellow  label  with  a  black  border, 
containing  merely  the  words  "microbe  de- 
stroyer." Alflf  v.  Radam,  77  Tex.  530,  14  S. 
W.  164,  9:  145 

77.  The  use  of  real  labels  in  a  fraudu- 
lent way  is  unlawful  under  Mass.  Stat. 
1895,  chap.  462,  as  the  use  of  counterfeit 
labels.  Tracy  v.  Banker,  170  Mass.  266, 
49  N.  E.  30S,  39:  508 

78.  Proof   of  guilty  knowledge  is  necessary 
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to  sustain  a  conviction  under  Mo.  act  1893, 
p.  260.  making  it  a  misdemeanor  to  have 
for  sale  goods  bearing  counterfeit  labels 
representing  that  they  were  made  by  a  cer- 
tain person,  association,  or  union  of  work- 
ingmen.  State  v.  Bishop,  128  Mo.  373,  31 
S.  W.   9,  29:  200 

Design  or  box. 
See   also   supra,   13. 

79.  Merely  placing  a  design  on  the  covers 
of  an  edition  of  an  author's  works  without 
registering  it  as  a  trademark,  or  giving 
notice  that  it  is  claimed  as  such,  does  not 
protect  it  from  use  by  others.  Kipling  v. 
G.  P.  Putnam's  Sons,  57  C.  C.  A.  295,  120 
Fed.  631,  65:  873 

80.  The  use  upon  the  cover  of  an  edition 
of  an  author's  works  of  a  design  appear- 
ing upon  an  edition  published  under  the 
author's  supervision  does  not  indicate  un- 
fair competition  in  trade,  where  the  two 
editions  differ  in  almost  all  essential  fea- 
tures, so  that  one  will  not  be  taken  for  the 
other.  Id. 

81.  Similarity  in  the  size  and  shape  of 
boxes  for  confectionery  which  are  obtained 
from  box  manufacturers  and  are  sold  to 
the  trade  without  discrimination  and  known 
as  "stock  boxes"  will  not  justify  a  finding 
in  a  trademark  case  that  they  were  selected 
for  an  improper  or  fraudulent  purpose.  P. 
C.  Wiest  Co.  V.  Weeks,  177  Pa.  412,  35  Atl. 
693,  34:  172 


V.  Editorial  Notes. 

§  1.  In  general. 

Defined;   object  of.     9:  145.* 

Right  to  exclusive  use   of.      17:  129. 

How   right    to    exclusive    use    of,    acquired. 

9:  145.* 
When  property  right  attaches.     9:  147.* 
§  2.  Subjects  of. 
What   may    be   appropriated   as.    generally. 

1:  45;*     3:  125;*     9:  145;* 

17:  129.* 
Use  of  name  of  place.     5:  599;*  6:  823;*  9: 

145;'  10:  833.* 
Use   of   name  as   trademark;    similarity  of 

names.      1:45;*    9:  146.* 
Words  and  names  in  common  use.     9:  148.* 
Labels   as.      17:  130. 
§  3.  Invalid!  tv  of  deceptive  trademark. 
Generally.     19:  53. 
Claim  of  patent.     19:  54. 
Tea.     19:54. 
Cigars.     19:  55. 

Cordials  and  medicines.    19:  55. 
Cosmetics  and  perfumes.     19:  56. 
Miscellaneous.     19:  56. 
Protection  of  labels.     8:  641;*  17:  123.* 
§  4.  Transfer  of. 
Assignment  of.     9:  148.* 
Transfer  of  trademark  by  bankruptcy  or  in- 
solvency assignment.     46: 

541. 
The  general   rule   as  to  transferabilitv. 

46:  541. 
Mode    of    transfer;     whnt    rights    pass. 

48:  543. 


Distinction  between  trademarks  attach- 
ing   to    place    or    product 
and  those  attaching  to  the 
person.     46:  543. 
Trademark  consisting  of  business  name. 
46:  545. 
§  5.  Protection;  restraining  unlawful  use. 
Right  to,  protected  as  property.     1:  44;*  8: 

640;*  9:  145.* 
When  equity  will  restrain  use  of  trademark. 
1 :  46.* 
Fraud  as  a  ground.     1 :  46.* 
When  court  will  not  interfere  to  prevent  in- 
fringement.    9:  150.* 
Protection   of,  as  affected  by   deception   or 
fraud  in  use  of.     8:  643;* 
17:  130;     19:  53. 
Protection  of  trade  union   labels   or  trade- 
marks.    29:  200. 
In  general.     29:  200. 
Contents  «f  label.     29:  206. 
Effect  of  statutes.    29 :  206. 
§  6.  Infringement. 

What  constitutes  an  infringement.     9:  150.* 
Liability  of  officers  of  a  corporation  for  its 

infringement.     28:  426. 
By  similarity  of  names  of  articles.     14:  245. 
Damages  for,  as  affected  by  loss  of  profits. 
51:  801. 


TRADE   NAME. 

Right  of  Stockholder  to  Enjoin  Infringe- 
ment of,  see  Corporations,  497. 

Estoppel  as  to,  see  Estoppel,  154. 

Protection  of,  by  Injunction,  see  Injunction, 
433-439,  453,  458. 

Right  to,  as  between  Landlord  and  Tenant, 
see  Landlord  and  Tenant,  124. 

Joinder  of  Parties  to  Prevent  Deceptive  Use 
of,  see  Parties,  116. 

In  Recipes,  see  Recipes,  5. 

See   also   Trademark. 

1.  A  trade  name  or  a  fictitious  name  may 
be  considered  as  a  quasi  trademark, — a 
mere  property  which  is  somewhat  allied  to 
good  will.  Vonderbank  v.  Schmitt,  44  La. 
Ann.  264,  10  So.  616,  15:  462 
Acquisition  of. 

See  also  infra,  7,  8. 

2.  The  acquisition  of  a  right  to  a  trade 
name  is  not  prevented  by  the  use  of  the 
word  "company"  before  incorporation,  as 
being  a  fraud  upon  the  public.  Nolan  Bros. 
Shoe  Co.  V.  Nolan,  131  Cal.  271,  63  Pac. 
480,  53:  384 
What  may  be. 

3.  The  words  "mechanics'  store"  may  be 
made  a  trade  name  and  the  user  thereof  en- 
titled to  protection  from  the  use  of  such 
words  by  a  competitor  in  business  for  the 
purpose  of  deceiving  the  public,  and  espe- 
cially the  customers  of  the  former.  Wein- 
stock,  L.  &  Co.  V.  Marks,  109  Cal.  529.  42 
Pac.  142,  30:  182 

4.  "Sonman,"  not  being  the  name  of  a 
private  estate  but  that  of  a  large  boundary 
of  land  containing;  a  number  of  separate 
|)rivatp  estates  owned  by  a  number  of  dif- 
ferent persons  all  engaged  in  the  same  busi- 
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ness  of  mining  and  shipping  coal,  cannot 
be  adopted  as  a  trade  name  to  the  ex- 
clusion of  others.  Laughman  v.  Piper,  128 
Pa.  1,  18  Atl.  415,  5:  599 

5.  The  word  "international"  cannot  be 
exclusively  appropriated  by  anyone  as  part 
of  a  trade  name,  if  used  in  its  ordinary 
sense,  for  the  purpose  of  characterizing  the 
business  to  which  it  is  applied  as  pertaining 
to  matters  or  people  of  different  nations. 
Koehler  v.  Sanders,  122  X.  Y.  65,  25  N.  E. 
235,  9:  576 

6.  The  name  "International  Banking  Com- 
pany" cannot  be  deemed  arbitrary  or  fanci- 
ful, although  applied  to  a  business  entirely 
distinct  from  that  of  banking,  in  connection 
with  which  it  has  never  before  been  used, 
so  as  to  entitle  its  originator  to  its  ex- 
clusive use  as  against  other  person^  engaged 
in  the  same  business.  Id. 
Individual  or  family  name. 

Injunction  against  Allowing  Use  of,  see  In- 
junction, 96. 
See  also  infra,  18. 

7.  One  may  consent  to  the  employment  of 
his  own  name  as  that  of  a  place  of  refresh- 
ment; but  if  such  consent  be  purely  gratu- 
itous he  may  withdraw  it  at  pleasure, — 
particularly  if  such  name  be  his  surname, 
it  being  personal  to  the  proprietor,  and  not 
an  element  of  the  good  will  of  the  business. 
Vonderbank  v.  Schmitt,  44  La.  Ann.  264, 
10  So.   616,  15:  462 

8.  A  man  may  acquire  the  right  of  a 
trademark  in  his  own  name  or  in  the  name 
of  any  person,  but  he  cannot  acquire  the 
right  of  a  trademark  in  the  use  of  his  own 
name  to  the  exclusion  of  the  right  of  an- 
other person  by  the  same  name,  and  whose 
place  of  business  is  in  the  same  place.  Gato 
V.  El  Modelo  Cigar  Mfg.  Co.  25  Fla.  886.  7 
So.  23,  6:  823 

9.  A  purchaser  of  the  formula  of  an  un- 
patented medicinal  compound,  and  of  all 
the  rights  of  the  original  manufacturer,  by 
whose  name  it  has  come  to  be  known,  can- 
not appropriate  such  name  as  a  trademark 
or  trade  name  as  against  prior  purchasers 
of  the  formula.  Watkins  v.  Landon,  52 
Minn.  389,  54  N.  W.  193,  19:  236 

10.  The  incorporation  of  a  school  under 
the  name  of  the  proprietor  does  not  confer 
the  exclusive  right  to  use  that  name  for  a 
school,  or  prohibit  other  i)ersons  bearing  the 
same  name  from  using  it  in  connection  with 
other  schools  which  they  may  establish. 
Bingham  School  v.  Gray,  122  N.  C.  699,  30 
S.  E.  304,  41 :  243 

11.  The  use  of  the  name  "William  Bing- 
ham School,"  by  the  widow  and  children 
of  William  Bingham,  does  not  give  cause 
for  complaint  to  one  who  conducts  a  school 
called  the  "Bingham  School"  in  another  part 
of  the   same  state.  Id. 

12.  The  use  of  a  family  name  as  a  trade 
name  by  another  member  of  the  same  fam- 
ily may  be  prevented  by  one  who  has  by 
long  use  acquired  a  right  to  it,  if  the  new 
use  clearly  indicates  an  intent  to  mislead 
and  deceive  the  public.  Nolan  Bros.  Shoe 
Co.    V.    Nolan,    131    Cal.   271,    63    Pac.    480, 

53:  384 
L.R.A.  Dig.— 180. 


Of  firm. 

Right  of  Surviving  Partner  as  to,  see  Part- 
nership, 127. 

Right  of  Retiring  Partner  as  to,  see  Part- 
nership, 124,   125. 

Right  of  Purchaser  of  Partnership  Assets 
as  to,  see  Partnership,  126. 

See   also  supra,  6. 

13.  A  purchaser  of  the  assets  and  good 
will  of  a  trading  partnership  upon  a  sale 
either  by  the  partners  directly  or  through 
a  receiver  or  a  corporation  organized  by 
him  to  carry  on  the  business,  and  to  which 
he  transfers  the  property,  is  entitled  to 
make  use  of  the  firm  name  for  the  pur- 
pose of  continuing  the  business  as  its  suc- 
cessor. Snyder  Mfg.  Co.  v.  Snyder,  54  Ohio 
St.  86,  43  N.  E.  325,  31 :  657 

14.  The  use  of  a  name  under  which  to 
conduct  business  for  a  period  of  twenty- 
two  years  or  more  will  establish  a  right  to 
prevent  the  adoption  of  that  name  by  a 
rival  concern.  Nolan  Bros.  Shoe  Co.  v. 
Xolan.  131  Cal.  271,  63  Pac.  480,         53:  384 

15.  No  right  exists  to  use  upon  the  sign 
of  a  retail  store  the  words  "successor  to" 
a  firm  which  carried  on  a  wholesale  busi- 
ness, but  which  discontinued  without  a  suc- 
cessor. Id. 

16.  A  contract  by  the  owner  of  a  ranch 
called  "Millbrae,"  on  division  of  business 
with  a  partner  in  the  milk  business  who 
had  no  interest  in  the  real  estate,  to  fur- 
nish the  latter  a  supply  of  milk  from  that 
ranch  daily  for  at  least  one  year,  does  not 
convey  the  exclusive  right  to  the  use  of  the 
name  "Millbrae"  in  the  milk  business,  so 
as  to  prevent  the  owner  of  the  ranch  from 
using  the  name  after  the  other  party  has 
ceased  to  buy  milk  from  that  ranch.  Mill- 
brae Co.  V.  Tavlor  (Cal.)  No  Off.  Rep.  37 
Pac.  235,  "  25:  193 

17.  Equity  will  not  aid  in  the  protection 
of  a  trade  name  which,  although  descriptive 
of  a  business,  does  not  describe  the  one  in 
which  its  owner  is  engaged,  but  another 
requiring  greater  financial  strength,  thus 
tending  to  mislead  and  defraud  the  public 
in  its  dealings  with  the  owner,  and  to  give 
the  latter  an  advantage  which  he  w-ould 
not  otherwise  possess.  Koehler  v.  Sanders, 
122  N.  Y.  65,  25  N.  E.  235,  9:  576 
Right  of  corporation  to  use. 

As  to  Name   of  Corporations,  see  Corpora- 
tions, I.  d. 
See   also   supra,   2. 

18.  The  right  of  a  person  to  use  his  own 
name  in  business  notwithstanding  the  prior 
use  of  the  name  by  others  in  a  similar  busi- 
ness does  not  extend  to  a  corporation  of 
which  he  is  a  promoter  and  member.  Chas. 
S.  Higgins  Co.  v.  Higgins  Soap  Co.  144 
N.  Y.  462,  39  N.  E.  490,  27 :  42 

19.  The  use  of  the  name  "Higgins  Soap 
Co."  to  some  extent  as  that  of  the  "Chas.  S. 
Higgins  Co."  which  is  engaged  in  manufac- 
turing various  kinds  of  soap  called  by  the 
general  name  of  "Higgins  Soap,"  will  pre- 
vent the  right  of  a  company  subsequently 
incorporated  in  another  state  under  that 
name  to  use  it  in  a  rival  business  in  the 
same  city.  Id. 
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20.  The  name  "Lamb  Glove  &  Mitten 
Company,"  or  any  name  in  which  the  word 
"Lamb"  occurs  when  used  in  connection 
with  the  business  of  manufacturing  gloves 
and  mittens  by  what  is  known  as  the  Lamb 
stitch,  cannot  lawfully  be  used,  even  by  the 
man  named  Lamb  who  invented  the  stitch, 
when  he  has  transferred  his  right  in  a  sim- 
ilar business  previously  carried  on  to  a 
corporation  named  "Lamb  Knitting  Goods 
Company,"  which  conducts  such  business  in 
another  town  in  the  same  state.  Lamb 
Knit-Goods  Co.  v.  Lamb  Glove  &  M.  Co. 
120  Mich.  159,  78  N.  W.  1072,  44:  841 
Assignability. 

Transfer  of.  with  Good  Will,  see  Good  Will, 

8,  19,  20. 
See    also    supra,    13,    16;    infra.    Editorial 

Notes. 

21.  Any  right  or  ownership  in  a  trade 
name  which  designates  an  orchestra  organ- 
ized, hired,  and  paid  by  the  leader,  depends 
upon  the  personal  reputation  and  skill  of 
the  leader,  and  is  not  assignable.  Messer  v. 
The  Fadettes,  168  Mass.  140,  46  N.  E.  407, 

37:  721 
Abandonment. 
See  also  Good  Will,  6. 

22.  Abandonment  of  the  trade  name  "N. 
Bros."  is  not  shown  by  the  fact  that  for  a 
portion  of  the  time  during  which  the  use 
of  the  name  is  alleged  the  claimant  used 
as  a  trademark  the  name  "N.  &  Sons," 
where  during  none  of  the  time  was  the 
name  as  claimed  absent  from  the  place  of 
business.  Nolan  Bros.  Shoe  Co.  v.  Nolan, 
131  Cal.  271,  63  Pac.  480,  53:  384 

Editorial   Notes. 

Protection  of.     1:  45;*  9:  149.* 

As  part  of  good  will  of  business.     15:  462. 

Assignment  of.     9:  148.* 


TRADERS. 

Custom  of.  see  Custom,  22-28. 
Creditors  of,  see  Levy  and  Seizure,  5,  6. 


TRADE    SECRETS. 


See  Secrets. 

♦-»♦ 

TRADE  UNIONS. 
See  Labor  Organizations. 

♦-•-* 


TRADING  STAMPS. 


Interference  with  Individual  Liberty  as  to, 

see  Constitutional  Law,  762. 
Requiring   License  Tax  from   Person  Using, 

see    Constitutional   Law,   477;    License, 

87,  88,  166. 


Parties  to  Suit  to  Enjoin  Collection   of  Li- 
cense Tax  on,  see  Parties,  115. 
Dealing  in,  as  Lottery,  see  Lottery,  20. 


TRAFFIC  VEHICLES. 

Prohibiting    Use    of,     on     Boulevards,     see 

Boulevards,  1-3. 
Restricting  LTse  of  Streets  by,  see  Municipal 

Corporations,  137-141. 


TRAILING. 

Of  Criminal  with  Blood  Hound.  Evidence  as 
to,  see  Evidence,  2146-2148,  2161,  2189. 


TRAIN    DESPATCHER. 

As  Fellow  Servant,  see  Master  and  Servant, 
571-574. 

Editorial   Notes. 
As  fellow  servant  of  trainmen.    25:  386. 

♦-»♦ • 

TRAINING. 

Of  Blood  Hounds,  Evidence  as  to,  .see  Evi- 
dence,  2189. 


TRAMPS. 

Carrier  Liable  for  Injury  by,  see  Carriers, 
132,  133. 

Provision  against  Carrying  of  Weapons  by, 
see  Carrying  Weapons,  1. 

Uniformity  of  Law  Regulating,  see  ,  Con- 
stitutional Law,  609. 

Due  Process  of  Law  in  Statute  Regulat^pg, 
see  Constitutional  Law,  931. 

Punishment  of,  see   Criminal   Law,  207. 

Editorial   Notes. 
As  passenger  of  carrier.     2:  166. 
♦-•-♦ 


TRAMWAY. 


As  Additional   Servitude,  see  Eminent  Do- 
main, 455. 


♦  •» 


TRANSFER. 


Of    Cause,   see   Courts,    II.   c;    Removal    of 

Causes. 
Of  Insurance  Policy,  see  Insurance,  IV. 


TRANSFER  COMPANY— TREATIES, 
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TRANSFER   COMPANY. 
Exclusive  Privilege  to,  see  Carriers,  1060. 


TRANSFER  TAX. 
See  Taxes,  V. 


TRANSFER  TICKETS. 

On  Street  Cars,  see  Carriers,  650-654. 

Defects  in,  Justifying  Ejection,  see  Carriers, 
374,    375. 

Ejection  of  Passenger  Failing*  to  Get,  see 
Carriers,  376.  ' 

Prohibition  of  Sale  or  Gift  of,  see  Con- 
stitutional Law,  753. 

Ordinance  Regulating  Use  of,  see  Municipal 
Corporations,  244-246. 


TRANSFORMERS. 


Requiring  Payment  for,  as  Condition  of 
Furnishing  Electric  Light,  see  Electric 
Lights,  8. 


TRANSIENT  DEALERS. 

Equal   Protection  and  Privileges  as  to,  see 
Constitutional  Law,  471^77. 

License  of,  see  License,  75-81,  120-126,  156- 
161. 

♦-»-♦ 

TRANSITORY  ACTIONS. 

See  Venue. 

♦>» 


TRANSLATION. 

Of  Foreign  Language  to  Jury,  see  Evidence, 

1373. 
Necessity  of  Accuracy  of,  see  Evidence,  2343. 

Editorial   Notes. 

As  an  infringement  of  common-law  rights 
in  literary  productions. 
61:  378. 


TRAVEL. 

Insurance  of  Risks  against,  see  Insurance, 
VL  b,  3,  f,  (4). 


Conflict  of  Laws  as  to  Contract  by,  see  Con- 
flict of  Laws,  284-286. 

Right  to  Maintain  Action  for  Injury  to 
Samples,  see  Parties,  103. 

Service  of  Process  on,  see  Writ  and  Process, 
35. 


TREASON. 

Editorial   Notes. 

Criminal    liability   of   children    for.    36:208. 

Evidence  of  other  crimes  in  prosecution  for. 

62:325. 

♦-»♦ 


TREASURER 

Duty  of,  as  to  Appropriations,  see  Appro- 
priations, 28. 

Bond  of,  see  Bonds,  II.  c. 

Refusal  to  Pay  Warrant,  see  Claims,  14. 

Of  Corporation,  Powers  of,  see  Corporations, 
237-239. 

Of  County,  see  County  Treasurer. 

Embezzlement  by,  see  Embezzlement,  8 

Deposit  by  Insurance  Company  with,  see 
Insurance,  84,  85. 

Liability   for   Interest,   see    Interest,   60-64. 

Compensation  of,  see  Officers,  184. 

Rights  of,  as  to  Public  Money,  see  Public 
Moneys. 

Repeal  of  Statute  as  to,  see  Statutes,  589. 

Editorial   Notes. 

Execution  of  treasurer's  bond  on  condition 
that  others  shall  sign.  45: 
336. 

Penalty  as  limit  of  liability  on  bond.  55: 
393. 


-»♦» 


TREASURY   DEPARTMENT. 

Set-off  by,   against   Claim   against   Govern- 
ment, see  Claims,  4. 


TREATIES. 


TRAVELING  SALESMEN. 

Baggage  Carried  by,  see  Carriers,  7C0,  703, 
704 


As  Affecting  Property  Rights  of  Aliens,  see 
Aliens,  16;   Taxes,  629. 

As  Affecting  Right  of  Aliens  to  Inherit,  see 
Descent  and  Distribution,  17,  18,  26. 

Assertion  of  Right  or  Claim  under,  for  Pur- 
pose of  Conferring  Jurisdiction  on  Su- 
preme Court,  see  Appeal  and  Error,  63. 

Illegality  of  Contract  as  to  Violating,  see 
Contracts,  382. 

Jurisdiction  of  Consul  Under,  see  Diplomatic 
and  Consular  Officers. 

Judicial  Notice  of,  see  Evidence,  14. 

Relating  to  Extradition,  see  Extradition,  1, 
4,  7. 

Necessity  of,  to  Extradition,  see  Extradi- 
tion, 3. 

With   Indians,   see   Indians,   6,   0. 

As  to  Public  Lands,  see  Public  Lands,  I. 

1.  If  an  J'  provisions  of  the  immigration 
act  are  in  conflict  with  a  pre-existing  treaty 
with  a  foreign  nation,  the  provisions  of  the 
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Act  must  prevail  in  all  judicial  courts  of 
this  country.  Thingvalla  Line  v.  United 
States,   24   Ct.   CI.   255,  5:  135 

2.  The  Federal  government  has  power  to 
enter  into  a  treaty  with  a  foreign  nation 
the  effect  of  which  is  to  remove  the  dis- 
ability of  aliens  to  inherit  property,  which 
is  imposed  bj^  the  laws  of  the  state  where 
the  property  is  situated.  Opel  v.  Shoup, 
100  Iowa,  407,  69  N.  W.  560,  37:  583 

3.  Treaties  with  foreign  countries  must 
be  held  to  have  been  made  with  reference 
to  the  rightful  exercise  of  the  police  power 
of  the  states  in  respect  to  quarantine.  Com- 
pagnie  Francaise  v.  State  Board  of  Health, 

51  La.  Ann.  645,  25  So.  59L  56:  795 

4.  A  city  in  Switzerland  is  entitled  to 
take  a  legacy  from  a  citizen  of  the  United 
States  under  the  treaty  with  Switzerland, 
which  permits  citizens  of  the  two  nations 
to  make  such,  dispositions  of  property  in 
favor  of  each  other.     Succession  of  Meimier, 

52  La.  Ann.  79,  26  So.  776,  48:  77 

Editorial   Notes. 

Question  relating  to  treaty  rights  as  Federal 
question.     62:  532. 

Guaranties  by,  to  aliens.    16:  277. 

Effect  of,  on  alien's  right  to  inherit.  32: 
177. 


TREBLE  DAMAGES. 
See  Damages,  IV. 

^-•-♦^ 

TREES. 

Bounty  for  Planting,  see  Public  Moneys,  49 

Freezing  of.  in  Transit,  see  Carriers,  771. 

Police  Power  to  Protect,  see  Constitutional  I 
Law,  972. 

Parol    Waiver    of    Stipulation    in    Written 
Lease  as  to,  see  Contracts,  758. 

Cotenancy  in,  see  Cotenancy,  9,   10. 

Review  of  ^Innicipal  Action  in  Ordering  Re- 
moval from  Street,  see  Courts,  190,  191. 

Covenant    in    Deed    of,   see   Covenant,    73. 

Construction  of  Deed  of,  see  Deeds.  32. 

Estoppel  as  to  Rights  in,  see  Estoppel,  176. 

Judicial  Xotice  of  Diseases  of,  see  Evidence. 
119. 

Opinion  Evidence  as  to  Disease  of,  see  Evi- 
dence. 14.32. 

Evidence  of  \'alue  of,  see  Evidence,  1840. 

As  Obstruction  on  Highways,  see  Highways, 
300.  301. 

In  Street,  Rights  as  to,  see  Highways,  II. 
e,  1. 

Contract  for  Raising,  see  Homestead,  57. 

Effect  of  Mortgage  as  to  Nursery  Trees,  see 
ilortgage,  153. 

Power  of  City  over,  see  Municipal  Corpora- 
tions. 71. 

Felling    <^f.    to    Accelerate    Evajioration    of 
Water,  see  Waters.  270.  271. 

Punitive  Damages  for  Cutting  of,  see  Dam- 
ages,   58. 


Measure  of  Damage  for  Injury  to  or  De-' 
struction   of,    see    Damages,   III.    k,   2. 

Form  of  Action  for  Injury  to,  see  Election 
of  Remedies,  4. 

Injury  to,  by  Gas,  see  Gas,  48. 

Injunction  against  Cutting  or  Injuring,  see 
Injunction,  194,  197-200. 

Penalty  for  Cutting,  see  Penalties,  7. 

Trespass  by  Cutting,  see  Trespass,  15,  16. 

See  also  Timber,  Logs  and  Logging. 

1.  A  landowner  may  cut  from  a  tree,  the 
trunk  of  which  stands  on  the  boundary  line, 
all  the  roots  and  branches  on  his  side  up 
to  the  trunk.  Robinson  v.  Clapp,  65  Conn. 
365,  32  Atl.  939,  29:  582 

2.  Branches  which  overhang  property  ad- 
joining that  on  which  the  trees  are  grow- 
ing constitute  a  nuisance  which  the  owner 
of  such  adjoining  property  may  remove. 
Hickev  v.  Michigan  C.  R.  Co.  96  Mich.  498, 
55  N.'W.  989,  21:  729 

3.  The  owner  of  trees  with  branches 
which  overhang  adjoining  property,  who  re- 
fuses a  cash  offer  by  the  owner  of  such 
property  as  compensation  for  cutting  them, 
which  offer  is  accompanied  with  notice  that 
the  latter  considers  them  a  nuisance,  cannot 
demand  any  further  notice  before  the  in- 
jured party  proceeds  to  remove  them  him- 
self. '  Id. 

4.  One  who,  having  knowledge  of  the 
rights  of  a  landowner  in  trees  on  or  beside 
a  highway,  proceeds,  against  his  protest, 
heedlessly,  recklessly,  and  carelessly  to  in- 
jure them,  may  be  prosecuted  under  Ohio 
Rev.  Stat.  §  6880,  for  a  wrongful  injury 
to  property.  Dailey  v.  State,  51  Ohio  St. 
348,   37  N.   E.   710,  24:  724 

Editorial    Notes. 

In  highway,  ownership  and  control  of.     15: 

553. 
On  streets,  as  a  nuisance  subject  to  munic- 
ipal control.     39:  670. 
Damages  for  injury   to,   or   destruction  of. 

19:  653. 
Measure  of  damages  for  destruction  of.     15: 

612. 
Effect  of  cutting  trees  upon  the  title.     19: 

654. 
Property  rights  in  trees  on  a  boundary  line. 

21 :  729. 
Trees  on  the  line.     21 :  729. 
Fruit  and  clippings  from  trees  near  the 

line.     21:730. 
Removal    of    trees    near    boundary    as 

nuisances.     21:  730. 


TRENCH. 

Opinion  Evidence  as  to  Particular  Mode  of 
Excavating,  see  Evidence,  1397. 

Injury  to  Employee  in,  see  Master  and 
Servant,  101,  'l02,  435;  Trial,  401. 

Assumption  of  Risk  as  to,  see  Master  and 
Servant,  356. 


TRESPASS,  I.  a,  b. 
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TRESPASS. 

I.  Civil. 

a.  What  Constitutes. 

b.  Who  May  Maintain  the  Action. 

c.  Remedy;   Defenses;   Recovery. 
II.  Criminal. 

III.  Editorial  Notes. 

Successive  mictions  for,  see  Action  or  Suit, 
72. 

Right  to  Kill  Trespassing  Dog,  see  Animals, 
22,  23. 

Liability  for  Injuries  by  Trespassing  Ani- 
mals, see  Animals,  I.  c. 

By  Animals,  see  Fences. 

Right  of  Hackmen  on  Wharf,  see  Carriers, 
1063. 

For  Pollution  of  Stream,  see  CaS*,  12. 

Jurisdiction  of  State  Court  as  to  Land 
Ceded  to  United  States,  see  Courts, 
432. 

Criminal  Responsibility  of  one  Encouraging, 
see  Criminal  Law,  58. 

Measure  of  Damages  for,  see  Damages,  405, 
415. 

To  Reach  Public  Waters,  see  Eminent  Do- 
main, 229. 

Jurisdiction  of  Equity  as  to,  see  Equity, 
35,  47. 

Writ  of  Possession  in  Suit  to  Prevent,  see 
Equity,  84. 

By    Fishermen,   see    Fisheries,    27-29. 

By  Infant,  see  Infants,  51. 

Injunction  against,  see  Injunction,  20,  34, 
172.   177-179,  200. 

Limitation  of  Action  against  Injury  by, 
see  Limitation  of  Actions,   144-147. 

Limitation  of  Action  to  Restrain,  see  Lim- 
itation of  Actions,  207. 

Who  Liable  for,  see  Master  and  Servant, 
17. 

For  Removal  of  Coal  from  Bed  of  Street, 
see  Parties,  22. 

For  Ejection  of  Passenger,  see  Parties,  73. 

Partner's  Liability  for,  see  Partnership,  48. 

Supplemental  Bill  in  Action  for,  see  Plead- 
ing, 159. 

Pleading  as  to,  see  Pleading,  466,  473. 

Against   Receiver,   see  Receivers,   109. 

Set-Off  in  Case  of-,  see  Set-Off  and  Counter- 
claim, 6,  19. 

Venue  of  Action  for,  see  Venue,  1,  3,  12. 

Summons  in,  as  Part  of  Record,  see  Writ 
and  Process,  3. 


L  Civil. 
a.  What  Constitutes. 

Going  into  Livery  Barn,  see  Animals,  48. 
Removing  Body  from  Burial  Lot,  see  Corpse, 

35. 
Digging  Clams,  see  Fisheries,  34. 
Placing  Governor   on   Gas   Meter,   see    Gas, 

26. 
Railroad    in    Highway,   see   Highways,    144, 

145. 
Reaching  Pond  for  Cutting  of  Ice,  see  Ice, 

3. 


Abating   Liquor  Nuisance,  see  Intoxicating 

Liquors,  158. 
Levj%  see  Levy  and  Seizure,  55,  58. 
Taking  Seaweed,  gee  Waters,  96. 

1.  Entry  by  contractors  on  the  premises 
of  another  to  shore  up  his  building,  without 
license  and  against  his  protest,  is  a  tres- 
pass although  the  statute  makes  it  neces- 
sary to  protect  his  wall  in  cases  of  exca- 
vation, "if  afforded  the  necessary  .  .  . 
license,  .  .  .  and  not  otherwise."  Ketch- 
am  V.  Newman,  141  N.  Y.  205,  36  N.  E.  197, 

24:  102 

2.  An  entry  upon  a  placer  location  to 
prospect  for  unknown  lodes  is  a  trespass, 
and  no  valid  title  to  a  lode  claim  can  be 
initiated  thereby,  unless  the  placer  owner 
has  abandoned  his  claim,  waives  the  tres- 
pass, or  is  estopped  to  complain  of  it.  Clip- 
per Min.  Co.  V.  Eli  Min.  &  L.  Co.  29  Colo. 
377,  68  Pac.  286,  64:  209 

3.  One  who  anchors  a  boat  in  the  shal- 
low water  of  a  river,  at  a  marshy  place 
which  is  not  navigable,  and  there  hunts 
wild  fowl,  is  guilty  of  a  trespass  as  to 
the  owner  of  the  soil.  Hall  v.  Alford,  114 
Mich.  165,  72  N.  W.  137,  38:  205 

4.  The  owner  of  a  park  which  completely 
incloses  a  tract  of  land  belonging  to  another 
person  is  guilty  of  trespass  when  he  places 
wild  animals,  some  of  which  are  dangerous, 
in  the  park,  and  allows  them  to  roam  over 
the  tract  which  he  does  not  own.  Ellis 
V.  Blue  Mountain  Forest  Asso.  69  N.  H. 
385,   41   Atl.   856,  42:  570 

5.  The  attempt  to  seduce  and  debauch 
the  wife  of  another  man  upon  the  latter's 
own  premises  will  not  sustain  an  action  of 
trespass  by  breaking  and  entering  plaintiff's 
close,  in  which  such  attempt  was  alleged 
merely  by  way  of  aggravation,  if  the  de- 
fendant had  license  to  go  upon  the  premises. 
Bennett  v.  Mclntire,  121  Ind.  231,  23  N. 
E.   78,  6:  736 

6.  One  who  enters  upon  his  own  land, 
and  tears  down  a  fence  which  has  been 
built  to  inclose  it  by  a  person  who  wrong- 
fully took  possession  of  it,  is  not  liable  to 
an  action  for  trespass,  by  the  latter.  Still- 
well  V.  Duncan,  103  Ky.  59,  44  S.  W.  357, 

39:  863 

7.  A  person  who  enters  another's  premises 
under  an  express  license,  if  it  was  not  fraud- 
ulently obtained,  does  not  become  a  tres- 
passer ab  initio,  by  wrongful  acts  while 
upon  the  premises,  although  he  would  be- 
come such  if  he  had  entered  by  authority 
conferred  by  law.  Bennett  v.  Mclntire,  121 
Ind.  231,  23  N.  E.  78,  6:  736 

b.  Who  May  Maintain  the  Action. 

Purchaser's  Right  to  Recover  for  Previous 
Trespass  by  Elevated  Railroad  Com- 
pany, see  Action  or  Suit,  7. 

One  Tenant  in  Common,  see  Parties,  188. 

See  also  supra,  6;  infra,  15;  Trover,  3. 

8.  Proof  by  plaintiffs  in  an  action  to  re- 
cover damages  done  to  ditches  used  for 
mining  purposes,  in  consequence  of  sheep 
running  over  the  same,  that  they  were  en- 
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gaged  in  mining,  and  had  been  using  thfc 
ditches  in  the  prosecution  of  their  business 
during  the  two  previous  mining  seasons, 
shows  such  a  possession  of  the  premises  as 
enables  them  to  maintain  trespass  against 
the  entry  of  one  having  no  right.  Bileu  v. 
Paisley,  18  Or.  47,  21   Pac.  934,  4:  840 

9.  The  owner  of  unoccupied  land  may  sue 
for  trespass.  Russell  v.  Meyer,  7  N.  D.  335, 
75  N.  W.  262,  47:  637 

10.  One  who  has  the  equitable  title  and 
full  right  to  call  for  the  legal  title  may, 
as  against  a  trespasser,  maintain  the  same 
action  as  one  who  has  the  entire  ownership 
of  land,  legal  and  equitable.  Id. 

11.  A  grantee  of  land  over  which  a  third 
person  has  been  given  a  parol  license  to 
construct  a  ditch  may  maintain  trespass 
in  case  the  licensee  attempts  to  act  under 
the  license  after  the  grant.  Hicks  Brothers 
V.  Swift  Creek  Mill  Co.  133  Ala.  411,  31 
So.  947,  57 :  720 

12.  A  spur  track  built  under  parol  agree- 
ment by  a  railroad  company  over  land  of 
individuals  at  the  joint  expense  and  for  the 
joint  benefit  of  all  the  parties  gives  the 
railroad  company  such  possession  of  the 
land  covered  that  an  action  of  trespass 
will  not  lie  against  it  in  favor  of  a  land- 
owner who  has  revoked  his  permission. 
Scarvell  v.  Grand  Rapids  &  I.  R.  Co.  103 
Mich.  373,  61  N.  W.  534,  28:  519 

13.  One  who  has  a  fixed  reversionary  in- 
terest in  personal  property  has  the  right 
to  sue  one  who  is  not  in  possession  thereof, 
for  such  an  injury  by  him  thereto  as  will 
depreciate  its  value  when  it  comes  to  the 
hands  of  the  former.  New  Jersey  Elec.  R. 
Co.  V.  New  York,  L.  E.  &  W.  R.  Co.  (N.  J. 
Sup.)  61  N.  J.  L.  287,  41  Atl.  1116,      43:  849 

c.  Remedy;   Defenses;   Recovery. 

Verdict  in  Action  of  Trespass,  see  Trial,  893. 
Penalty    for,    see    Municipal    Corporations, 
241;    Penalties,  7. 

Remedy. 

When   Trespass   Proper  Remedy,   see   Elec- 
tion of  Remedies,  10,  21. 
For  Editorial  Notes,  see  infra.  III.  §  1. 

14.  Trespass  is  the  proper  remedy  for  di- 
version by  defendant  of  the  water  of  a 
stream  to  the  prejudice  of  the  plaintiff's 
right  as  a  riparian  owner,  as  fi.xed  and  de- 
termined by  the  agreement  of  the  predeces- 
sors in  title  of  the  respective  parties.  Horn 
V.  Miller,  13G  Pa.  640.  20  Atl.  706,       9:  810 

15.  The  unreasonable  cutting  or  trimming 
of  trees  on  a  sidewalk  by  employees  who 
have  authority  to  cut  or  trim  trees  so  far 
as  is  necessary  in  removing  telephone  wires 
which  thev  have  been  lawfully  ordered  to 
remove  will  not  sustain  an  action  of  tres- 
pass by  the  abutting  lot  owners  against  the 
employer.  Southern  Bell  Teleph.  &  Teleg. 
Co.    V.'   Francis,    109   Ala.   224,    19    So.    1, 

31:  193 

16.  The  true  owner  is  entitled  to  regain 
possession  of  a  log  cut  and  removed  from 
ins  land  by  a  good -faith  trespasser,  either 
by  recapture  or  by  any  other  remedy  pro- 


vided by  law,  and  whatever  additional  value 
may  have  been  imparted  to  it  by  transport- 
ing it  to  a  better  market,  or  by  any  im- 
provement in  its  condition,  short  of  actual 
alteration  of  species.  Gaskins  v.  Davis, 
115  N.  C.  85,  20  S.  E.  188,  25:  813 

Defenses. 

17.  A  defense  in  an  action  of  trespass, 
that  plaintiff  is  a  married  woman,  and 
has  proved  no  title,  and  has  no  possession 
except  as  the  wife  of  ^er  husband,  cannot 
avail  where  he  testifies  that  the  land  be- 
longs to  her,  and  is  estopped  from  claiming 
damages  in  another  suit.  Lord  v.  Mead- 
ville  Water  Co.   135   Pa.   122,  19  Atl.   1007, 

8:  202 

18.  The  plea  of  liberum  tenementum  is 
available  in  an  action  of  trespass  quare 
clausum  fregit  brought  by  a  person  who 
was  in  actual  possession  of  the  land.  ,Still- 
well  V.  Duncan,  103  Ky.  59,  44  S.  W.  357, 

39:  863 
Recovery. 

19.  To  entitle  plaintiff  to  a  verdict  in  an 
action  for  trespass  to  land,  he  must  show 
either  an  actual  exclusive  possession  of  such 
land  or  a  title  thereto  in  connection  with 
the  fact  that  no  one  else  was  in  the  actual 
exclusive  possession.  Fitch  v.  New  York, 
P.   &   B.  R.  Co.  59  Conn.  414,  20  Atl.  345, 

10:  188 


II.  Criminal. 

20.  A  man  cannot  be  prosecuted  for  crim- 
inal trespass  for  entering  upon  his  wife's 
land  with  intent  to  make  his  residence 
there,  although  she  has  left  him  and  re- 
moved from  the  premises  upon  good  grounds 
for  believing  that  he  has  been  guilty  of 
adultery,  and  has  forbidden  him  again  to 
enter  upon  them,  and  the  Constitution  pro- 
vides that  her  property  shall  be  and  remain 
her  sole  and  separate  estate.  State  v. 
Jones,  132  N.  C.  1043,  43  S.  E.  939,  61:  777 


III.  Editorial  Notca. 

§  I.  Generally. 

Upon  personal  rights.     7:  618.* 

Loss  of  profits  as  element  of  damages  for 
trespass  against  person. 
52:  42. 

For  taking  or  injuring  dogs.     40:  507. 

For  taking  bees.    40:  688. 

Imprisonment  for  debt  in  case  of.     34:  641. 

By   cattle,   liability   for.     4:  840;*   22:  55. 

On  banks  to  float  logs.     41 :  496. 

Person  interfering  with  rights  of  owner  of 
burial    lot.     67:  124. 

Liability  of  partnership  for.     51 :  472. 

Liability  of  officers  of  a  corporation  for  its 
trespasses.     28:  422. 

Liability  of  employer  for  acts  of  servant 
sent  to  commit  trespass, 
which  employer  claimed 
were  in  excess  of  his  au- 
thority.    70:  731. 
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Liability  of  servant  or  agent  for,  when  act- 
ing under  orders.    50:  045. 

Criminal  liability  for  act  of  servant,  agent, 
or  partner.     41 :  G57. 

Criminal  liability  of  children  for  malicious 
trespass.     36-  207. 

Levy  on  partnership  property  for  debt  of 
partner  as  a  trespass.  40: 
489. 

Homicide  in  attempting  to  prevent.    67 :  538. 

Injunction  against  trespass  to  cut  timber. 
22:  233. 

Remedies  against  timber  trespassers  on  pub- 
lic lands.     70:875. 

§  2.  Action  for  trespass  to  land. 

Estoppel  of  landowner  to  maintain  trespass 
against  railroad  company. 
5:  183.* 

Sufficiency  of  equitable  title  to  sifctain.    47 : 
637. 
Action  against  owner  of  legal  title.     47 : 

637. 
Action  against  mere  wrongdoer,  gener- 
ally.    47 :  038. 
Action  for  permanent  injury.     47:  639. 
Statutory    action.      47:  039. 

Effect  of  admission  to  change  burden  of 
proof  and  right  to  open 
and  close.     01 :  539,  547. 

Possession  of  licensee  to  defeat  trespass  af- 
ter revocation  of  license. 
28:  519. 

Measure  of  damages  in  action  for  trespass 
for  cutting  trees.  15:  012; 
19:  056. 

Extent  of  trespasser's  liability  for  conse- 
quential injuries  resulting 
from    trespass.     53:  620. 

Loss  of  profits  as  element  of  damages  for 
trespass  against  property. 
62:  42. 


TRESPASSERS. 


Liability   for  Injury   to,  on   Freight   Train, 

see  Carriers,  100. 
Ejection  of,  see  Carriers,  III.  a,  5. 
Liability  of,  for  Consequential  Injuries,  see 

Case,  25. 
Contribution  by,  see  Contribution,  4-0. 
Liability   for   Injury   to.  by   Electric   Wire, 

see   Electricity,  66-09. 
Killing   of,   see   Homicide,    15. 
Negligence  as  to  see  Negligence,  I.  c,  2. 
Injurv  to,  on   or  near  Railroad  Track,  see 

Railroads,  II.  d,  2. 
Contributory   Negligence  of,   see   Railroads, 

II.  e,  1. 

Editorial   Notes. 

Right  of  railroad  to  keep  trespassers  from 
track  or  right  of  way.  00: 
587. 

Liability  for  killing  or  injuring  trespassers 
by  means  of  spring  guns, 
traps,   and   other   danger- 
ous instruments.     29:  154. 
The  general   doctrine  of  liability.     29: 

154. 
Liable   as   for  homicide.     29:  156. 


When    considered    as    a    nuisance.     29: 
158. 

The  property  owner's  or  the  trespasser's 
act.     29:  158. 

The  question  of  notice.     29:  158. 

Act  held   legal.     29:  100. 

English  cases.     29:  161. 
Duty  of  railroad  company  to  keep  lookout 
for    trespas-sers.     25:  289. 
Liability  to  servants  of  other  person  enter- 
ing premises,  as  trespass- 
ers.    46:  63. 


TRESPASS   ON  THE   CASE. 

See  Case. 


TRESTLE. 

Injury  to  Employee  by  Breaking  of,  see 
Master  and  Servant,  100. 

Duty  to  Sound  Warning  when  Train  Ap- 
proaches,   see    Railroads,    221,    222. 

Contributory  Negligence  on,  see  Railroads, 
275,  293. 


TRIAL. 

I.  Conduct  and  Disposal. 

a.  In  General. 

b.  Election  between  Counts. 

c.  Reception  of  Evidence. 

d.  Statements     and     Arguments     of 

Counsel. 

e.  Withdrawal  of  Juror. 

f.  Objections  and   Exceptions. 

g.  Answering  Inquiry  by  Jury. 

II.  Submitting  Case  or  Question  to  Jury. 

a.  In  General. 

b.  Sufficiency  of  Evidence   to  Go  to 

Jury. 
C.  Questions  of  Law  and  Fact. 

1.  Power  of  Court  and  Jury  Gen- 

erally. 

2.  Cause  and  Effect. 

3.  Reasonableness;         Necessity; 

Diligence;   Probability. 

4.  Relation,   Character,   or    Con- 

dition of  Persons  or  Things. 

5.  Fraud;  Intent;  Belief;  Notice; 

Ratification ;    Consent. 
G.  Construction    of    Instruments 
or  Contracts. 

7.  Libel  or  Slander. 

8.  Negligence. 

o.  General  Rules. 

b.  Injuries  to  Passengers  or 

Persons      Awaiting 
Trains. 

(1)  Negligence    of    Car- 

rier. 

(2)  Contributory  Negli- 

gence. 

c.  Injuries  on  Highways. 

(1)   In  General. 
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II.  c,  8,  c — continued. 

(2)  Railroad  and  Street 
Railway  Cases. 

(a)  In  General. 

(b)  Contributory 

Negligence. 

d.  Injuries  to  Employees. 

e.  Other  Cases. 
9.  Miscellaneous. 

d.  Taking  Case  from  Jury. 

1.  In  General. 

2.  Nonsuit. 

3.  Directing  Verdict. 

4.  Demurrer  to   Evidence. 

e.  Special   Interrogatories. 
III.  Instructions. 

a.  In  General;  Form;  Time. 

b.  Requests  and   Answers   Generally. 

c.  On    What    Matters    Necessary  or 

Proper. 

d.  On  Evidence  and  Facts. 

e.  Correctness  of  Instructions. 

1.  In  General. 

2.  As  to  Damages. 

3.  In  Civil  Actions  Generally. 

4.  As  to  Negligence. 

5.  In  Criminal  Cases. 
IV.  Findings  by  the  Court. 

V.  Verdict  or  Findings  of  Jury. 

a.  In  General. 

b.  Retirement;      Conduct     of     Jury; 

Coercion;    Poll. 

c.  Sufficiency  and  Correctness. 

1.  In  Civil  Cases. 

2.  In  Criminal  Cases. 

d.  Amendment  or  Correction. 

e.  Remittitur. 
VT.  Editorial  Notes. 

Waiver  of  Errors  on,  see  Appeal  and  Error, 

Vil.  1. 
Criticism  of,  as  a  Contempt,  see  Contempt, 

22. 
Right  to  Proceed  with,  while  in  Contempt, 

see  Contempt,  89. 
Continuance,  see  Continuance. 
Procedure   Peculiar   to   Criminal   Cases,   see 

Criminal  Law,  II;  VI.  §§  12-27. 
Use  of  Depositions  on,  see  Depositions,  IV. 
In  Eminent   Domain,  see   Eminent   Domain, 

11.  c. 
Right  to  Trial  by  Jury,  see  Jury,  I;  V.  §  2. 
Impaneling,    Selection,    and    Competency    of 

Jurors,  see  Jury,  II;   V.  §§  4,  5. 
Motion  to  Place  Case  on  Short  Cause  Calen- 
dar, see  Motions  and  Orders,  3,  4. 
Place  of.  see  Venue. 
As  to  Witnesses  on,  see  Witnesses. 


I.  Conduct   and   Disposal. 
a.  In  General. 

Brief  Suspension  of,  see  Appeal  and  Error, 

52(j. 
Review    of    Discretion    as    to    Discharge    of 

Jury,  see  Appeal  and  Error,  571,  572. 
Testimony    of    Absent    Witness.    Effect    of, 

see  Continuance  and  Adjournment,  IV. 
Xtcessitv  of  Public  Trial,  see  Criminal  Law, 

88-90. 


As  to  Rights  and  Protection  of  Accused  on, 
see  Criminal  Law,  II.  b. 

Private  Counsel  Aiding  in  Prosecution,  see 
District  and  Prosecuting  Attorneys, 
3,  4. 

As  to  Stipulations  Generally,  see  Stipula- 
tion. 

For  Editorial  Notes,  see  infra,  VI.  §  1. 

1.  When  a  question  on  the  proof  arises  in 
a  circuit  court  of  the  United  States  as  to 
whether  the  organization  and  alleged  incor- 
poration of  the  plaintiff  as  a  corporation  or 
limited  partnership  is  sufficient  to  give 
jurisdiction  on  the  ground  of  citizenship, 
and  the  facts  are  not  disputed,  on  a  general 
traverse  of  such  organization  and  incor- 
poration, it  is  not  necessary  to  abandon  the 
trial  until  after  a  separate  trial  as  to  the 
jurisdictional  question,  bilt  the  jury  may 
be  directed  to  find  a  special  verdict  setting 
out  the  facts  relating  to  the  jurisdictional 
question,  although  a  better  practice  would 
be  for  defendant  to  raise  the  question  by 
special  traverse,  setting  out  the  facts  on  a 
demurrer  to  which  the  precise  question 
would  be  presented.  Imperial  Refining  Co. 
V.  Wyman,  38  Fed.  574,  ,  3:  503 

2.  There  is  no  abuse  of  discretion  in  re- 
fusing to  set  aside  a  submission  which  is 
claimed  to  have  been  made  under  the  mis- 
taken belief  that  no  answer  had  been  filed, 
where,  although  the  answer  was  not  filed 
on  the  day  it  was  due,  it  had  been  on  file 
for  several  months,  which  fact  by  the  exer- 
cise of  ordinary  diligence  could  have  been 
discovered  by  counsel  before  entering  the 
order  of  submission.  Payton  v.  McQuown, 
97  Ky.  757,  31  S.  W.  874,  31 :  33 

3.  The  liability  of  one,  who,  being  tenant 
in  common  with  his  wards,  contracts  to  sell 
the  common  property  without  authority  to 
bind  them  for  breach  of  his  contract  to  con- 
vey his  own  interest  and  for  breach  of  his 
warranty  of  authority  to  sign  the  contract 
on  their  behalf,  cannot  be  tried  upon  one 
issue.  Le  Rov  v.  Jacobosky,  136  N.  C. 
443,  48  S.  E.  796,  67:  977 

4.  Comparison  of  disputed  writing  with 
standards  produced  in  court  may  be  made 
by  witnesses,  or  by  the  court  and  jury, 
the  trial  court  in  its  discretion.  People  v. 
Molineux,  168  N.  Y.  264,  61   N.  E.  286, 

62:  193 
Separation  of  jurors. 
For  Editorial  Notes,  see  infra,  VI.  §  11. 

5.  Separation  of  the  jurors  during  the 
trial  of  a  murder  case  may  be  permitted  by 
the  trial  court  in  its  discretion.  People  v. 
Ebanks,  117  Cal.  652,  49  Pac.  1049,      40:  269 

b.  Election  between  Counts. 

Review  of  Discretion  as  to,  see  Appeal  and 

Error,  573. 
Waiver  of  Objection  as  to,  see  Appeal  and 

Error.  084. 
Prejudicial    Error    as    to,    see    Appeal    and 

Error,  II 18. 

6.  Refusal  to  compel  an  election  between 
counts  or  causes  of  action  is  proper,  al- 
though the  same  cause  is  differently  stated 
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in   separate    counts.     Remy   v.   Olds    (Cal.) 
(No  Off.  Rep.)   34  Pac.  216,  21:  645 

7.  Wliere  a  complaint  is  indefinite  and 
uncertain  because  of  the  pleader's  confusing 
the  elements  of  advertence  with  that  of  in 
advertence  and  ordinary  negligence  with 
gross  negligence,  and  the  attention  of  the 
trial  court  is  called  thereto,  though  not 
in  the  most  approved  manner,  it  should 
compel  the  plaintiff  to  proceed  upon  one 
theory  or  the  other,  if  both  theories  can 
be  reasonably  spelled  out  of  the  pleadings, 
or  give  such  permissible  construction  to  the 
pleadings  as  to  confine  plaintifT's  claim  to 
one  species  of  wrongdoing.  Rideout  v. 
Winnebago  Traction  Co.  123  Wis.  297,  101 
N.  W.  672,  69 :  601 

8.  Several  misdemeanors  of  the  same  kind 
may  be  set  forth  in  as  many  c«unts  of  an 
information  without  requiring  the  prosecu- 
tor to  elect  on  which  count  he  will  proceed. 
Little  V.  State,  60  Neb.  749,  84  N.  W.  248, 

51:  717 

9.  If  two  or  more  offenses  charged  by 
different  counts  in  an  indictment  form  parts 
of  one  transaction,  and  are  of  such  a  nature 
that  the  defendant  may  be  guilty  of  both, 
or  all.  the  prosecution  will  not,  as  a  general 
rule,  be  put  to  an  election  as  to  which  it 
will  rely  on.  Herman  v.  People,  131  111. 
594,  22  N.  E.  471,  9:  182 

c.  Reception  of  Evidence. 

Sufficiency  of  Exertions  to,  see  Appeal 
and   Error,  V.  a,  2. 

First  Raising  Objection  on  Appeal,  see  Ap- 
peal and  Error,  646. 

Prejudicial  Error  as  to,  see  Appeal  and 
Error,  VII.  m,  3. 

Reception  of  Evidence  on  Probate  or  Con- 
test of  Will,  see  Wills,  I.  e,  2. 

See  also  supra,  4. 

10.  In  case  of  uncertainty  whether  or  not 
testimony  offered  relates  to  the  particular 
transaction  under  investigation,  it  may  be 
admitted  under  instructions  that  the  jury 
may  determine  whether  it  does  or  does  not 
relate  to  that  matter.  Chattanooga,  R.  & 
C.  R.  Co.  v.  Lyon,  89  G a.  IG,  15  S.  E.  24, 

15:  857 

11.  It  is  not  error  to  permit  preliminary 
questions  to  be  answered  by  a  witness,  when 
such  answers  lead  up  to  or  connect  what 
follows  either  in  the  testimony  of  the  wit- 
ness under  examination  or  any  other  wit- 
ness, although  the  relevancy  of  such  ques- 
tions mav  not  be  apparent  when  asked. 
State  V.  Pancoast,  5  N.  D.  516,  67  N.  W. 
1052,  35:  518 

12.  Evidence  of  damage  to  property  from 
water,  if  not  admissible  to  prove  proper 
element  of  damages,  but  only  to  show  the 
force  with  which  the  water  passed  through 
an  opening,  should  be  so  limited  when  of- 
fered. Wabash,  St.  L.  &  P.  R.  Co.  v.  Mc- 
Dougall,  126  111.  Ill,  18  N.  E.  291,       1:  207 

13.  An  agreement  that  certain  papers  may 
be  read  in  evidence  is  a  consent  that  they 
shall  be  considered  as  legal  evidence  in  the 


case.     Thompson  v.  Thompson,  91  Ala.  591, 
8  So.  419,  11:  443 

14.  A  stipulation  that  copies  of  a  news- 
paper may  be  introduced  in  evidence  in  an 
action  for  loss  of  perishable  freight  because 
of  alleged  negligence  of  the  carrier,  upon  the 
question  of  the  condition  of  the  "marlcet 
and  market  value,"  is  sufficient  to  admit 
them  in  proof  of  surrounding  facts  and  cir- 
cumstances that  directly  tend  to  affect  the 
value  of  the  freight  upon  the  market.  Par- 
ker V.  Alantic  Coast  Line  R.  Co.  133  N.  C. 
335,  45  S.  E.  658,  63:  827 

15.  Under  a  stipulation  that  the  evidence 
of  a  witness  taken  upon  a  former  trial,  on 
the  part  of  defendant,  might  be  read  sub- 
ject to  all  legal  objections,  the  defendant, 
who  offers  a  portion  of  the  direct  examina- 
tion in  evidence,  may  be  compelled  to  read 
it  all,  as  the  legal  objections  intended  by 
the  stipulation  were  those  to  be  made  only 
by  the  party  against  whom  the  evidence, 
either  direct  or  on  cross-examination,  was 
offered.  People  v.  Hayes,  140  N.  Y.  484,  35 
N.  E.  951,  23:830 

16.  It  is  error  to  require  the  stenogra- 
pher's notes  of  the  evidence  to  be  read  to  the 
jury  against  the  objection  of  counsel,  where 
his  duties  are  merely  to  take  the  evidence, 
objections,  and  exceptions,  and  to  preserve 
them  for  future  use.  Padgitt  v.  Moll,  150 
Mo.    143,  60  S.  W.   121,  52:  854 

17.  Taking  the  testimony  of  the  plaintiff 
at  her  own  home,  to  which  the  presiding 
judge  and  the  jurors  go  for  that  purpose, 
against  the  defendant's  objection,  although 
it  cannot  be  regarded  as  done  in  open  court, 
does  not  deprive  the  court  of  jurisdiction 
or  nullify  the  judgment,  but  is  at  most  an 
irregularity.  Selleck  v.  Janesville,  100  Wis. 
157,  75  N.  W.  975,  41 :  563 

18.  It  is  proper  to  mark  as  an  exhibit  a 
writing  which  is  competent  evidence  when 
it  can  only  be  used  for  its  legitimate  pur- 
pose. Curtis  V.  Bradley,  65  Conn.  99,  31 
Atl.  591,  28:  143 
Limiting  number  of  witnesses. 

First  Objecting  as  to,  on  Appeal,  see  Ap- 
peal and  Error,  654. 

Error  in  Closing  Case  before  all  Witnesses 
Examined,  see  Appeal  and  Error,  1115. 

For  Editorial  Notes,  see  infra,  VI.  §  1. 

19.  A  trial  judge  cannot  arbitrarily  limit 
the  number  of  witnesses  which  may  be 
called  to  establish  an  allegation  of  insanity, 
where  the  issue  taken  thereon  is  of  con- 
trolling importance  in  the  cause, — especially 
after  the  permitted  number  of  witnesses 
has  been  examined  by  one  of  the  parties. 
Greene  v.  Phoenix  Mut.  L.  Ins.  Co.  134  111. 
310,  25  N.  E.  583,  10:  576 
Order  of  proof;  reopening. 

Review  of  Discretion  as  to,  see  Appeal  and 

Error,  578. 
Prejudicial    Error    as    to,    see    Appeal    and 

Error,  1119. 
On  Probate  of  Will,  see  Wills,  130,  131. 

20.  It  is  within  the  discretion  of  the  trial 
court  to  admit  a  portion  of  a  deposition  in 
chief  and  the  remainder  in  rebuttal.  Hoad- 
lev  V.  Savings  Bank  of  Danbury,  71  Conn 
599,  42  Atl.  667,  44:  321 


2874 


Trial,  1.  d. 


21.  The  trial  court  may  in  its  discretion 
permit  a  plaintiff  to  introduce  additional 
proof  in  chief,  as  distinguished  from  that  in 
rebuttal,  after  defendant  has  rested.  Jack- 
sonville, T.  &  K.  W.  R.  Co.  V.  Peninsular 
Land,  T.  &  Mfg.  Ck).  27  Fla.  1,  157,  9  So. 
661,  17:  33 

22.  It  is  within  the  discretion  of  the  trial 
court  to  hear  the  testimony  of  a  witness, 
although  it  is  not  offered  imtil  after  the 
evidence  has  been  closed.  McNutt  v.  Mc- 
Nutt,  116  Ind.  545,  19  N.  E.  115,  2:  372 

23.  The  trial  court  may  receive  evidence 
until  the  argument  is  concluded,  whether  in 
rebuttal  or  not.  Burt  v.  State,  38  Tex. 
Crim.  Rep.  397,  40  S.  W.  1000,  43  S.  W. 
344,  39:  305 

24.  Where  a  defendant  in  a  criminal  case, 
instead  of  submitting  the  case  upon  the 
evidence  of  the  prosecution,  which  is  lack- 
ing upon  some  essential  issue,  introduces 
his  own  evidence,  the  court  may,  on  just 
terms,  allow  the  defect  to  be  supplied  at 
any  time  before  the  final  submission  of  the 
case.  People  v.  Lewis,  124  Cal.  551,  57  Pac. 
470,  45:  783 

'  25.  Where  a  patent  has  been  declared  in- 
valid because  of  a  sale  made  more  than 
two  years  before  application  therefor,  an 
order,  before  the  entry  of  final  judgment, 
may  be  made  to  allow  newly  discovered 
evidence  to  be  taken,  to  show  that  the  sale 
alleged  was  in  fact  only  a  construction  of 
the  article  under  an  order  therefor,  instead 
of  a  sale.  Campbell  v.  New  York,  35  Fed. 
504,  1 :  48 

26.  The  evidence  of  expert  witnesses 
should  not  be  allowed  to  be  introduced 
after  both  sides  have  announced  that  they 
tre  through  with  their  evidence,  and  further 
steps  have  been  taken  in  the  case,  except 
under  very  extraordinary  circumstances 
and  for  good  cause.  Bertha  Zinc  Co.  v. 
Martin's  Admr.  93  Va.  791,  22  S.  E.  869, 

70:  9y9 
Striking  out. 
Curing  Error  in  Admission  by,  see  Appeal 

and  Error,  939-941. 
Waiver  of  Objection  as  to,  see  Appeal  and 

Error,  695,  696. 
Prejudicial  Error  in  Refusal  to  Strike  out, 

see  Appeal  and   Error,  VII.  m,  3,  c. 

27.  Where  evidence  is  already  before  the 
jury,  without  exception,  if  it  is  incompetent 
the  remedy  is  by  motion  to  strike  it  out. 
Parsons  v.  New  York  C.  &  H.  R.  R.  Co. 
113N.  Y.  355,  21  N.  E.  145,  3:683 

28.  Evidence  admitted  upon  assurance  of 
counsel  that  it  will  be  brought  home  to  the 
other  party,  if  this  is  not  done,  should  be 
struck  out  on  motion.  People  v.  Powell,  87 
Cal.  348,  25  Pac.  481,  11:  75 

29.  The  opinion  of  a  witness  should  be 
stricken  out  where  it  is  based  entirely  upon 
incompetent  and  inadmissible  matters,  or 
it  appears  that  such  matters  are  the  chief 
element  in  the  calculation  which  leads  to 
his  conclusions.  San  Diego  Land  &  T.  Co. 
v.  Neale,  88  Cal.  50,  25  Pac.  977,         11:  604 

30.  The  testimony  of  a  witness  that  she 
had  seen  the  engine  claimed  to  have  set  a 


fire  on  different  occasion  throw  large  coals 
should  not  be  taken  from  the  jury,  not- 
withstanding she  testifies  on  cross-ex- 
amination that  she  was  mistaken,  where 
the  reason  she  gives  for  her  mistake  is  un- 
satisfactory. Van  Steuben  v.  Central  R. 
Co.  178  Pa.  367,  35  Atl.  992,  34:  577 

31.  All  testimony  of  a  witness  as  to  the 
value  of  oil-bearing  property  sought  to  be 
condemned  for  public  use  will  not  be 
stricken  out  because  he  states  that  in  fixing 
its  value  he  would  take  into  consideration 
what  he  would  pay  for  it,  and  a  sufficient 
margin  for  speculation  for  at  least  five 
years,  where  he  further  states  that  he 
would  consider  the  number  of  wells  that 
could  be  placed  on  the  land,  and  the  gen- 
eral relation  of  outlay  to  income,  which 
are  proper  matters  to  be  taken  into  con- 
sideration. Southern  P.  R.  Co.  v.  San  Fran- 
cisco Sav.  Union,  146  Cal.  290,  79  Pac.  961, 

70:  221 

32.  A  party  cannot  in  general  demand  the 
exclusion  of  evidence  called  out  in  fair  re- 
sponse to  (juesLions  asked  without  objec- 
tion. State  V.  Hope,  100  Mo.  347,  13  S.  W. 
490,  8:  608 

33.  Failure  to  object  to  evidence  when 
offered  is  ground  for  refusing  to  strike  it 
out  afterward,  if  no  reason  was  given  for 
the  failure  to  object.  Walrod  v.  Webster 
County,    110   Iowa,   349,   81   N.   W.   598, 

47 :  480 

34.  The  testimony  of  a  witness,  admitted 
without  objection,  cannot  be  excluded  be- 
cause the  other  party  to  the  transaction 
was  dead.  Hickman  v.  Green,  123  Mo.  165, 
27  S.  W.  440,  22  S.  W.  455,  '       29:  39 

35.  It  is  not  error  to  refuse  to  strike  out 
evidence  admitted  under  an  agreement  of 
the  parties.  Long  v.  Forrest,  150  Pa.  413, 
24  Atl.   711,  23:  33 

36.  A  motion  to  exclude  all  the  testimony 
of  a  witness  is  properly  refused,  if  any  of  it 
is  competent.  Brown  v.  Mitchell,  88  Tex. 
350,  31  S.  W.  621.  36:  64 

37.  It  is  error  to  strike  out  an  admission 
by  a  handwriting  expert  that  he  had  been 
mistaken  as  to  signatures  which  he  had 
pronounced  genuine,  although  the  trial 
judge  might,  in  his  discretion,  have  excluded 
an  effort  to  secure  such  admission  in  the 
first  instance.  Hoag  v.  Wright,  174  N.  Y. 
36,  66  N.  E.  579,  63:  163 

d.   Statements  and  Arguments  of  Counsel. 

Sufficiency    of    Exceptions    to,    see    Appeal 

and  Error,  285. 
Necessity    for    Exception,    see    Appeal    and 

Error,   335,  336. 
Effect  of  Failure  to  Object  to,  see  Appeal 

and  Error,  594,  595. 
Review  of  Discretion  as  to,  see  Appeal  and 

Error,    574,   575. 
Prejudicial  Error  in,  see  Appeal  and  Error, 

VII.  m,  5. 
Prejudicial  Error  in  Remarks  or  Conduct  of 

Judge,  see  Appeal  and  Error,  VII.  m,  6. 
Estoppel  by,  see  Estoppel,  249. 
For  Editorial  Notes,  see  infra,  VI.  §  1. 

38.  The  entire  argument  on  the  part  of 
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the  prosecution  may  be  made  by  private 
counsel  employed  to  assist  the  district  at- 
torney, with  the  consent  and  acquiescence  of 
such  district  attorney  and  the  trial  court. 
People  V.  Powell,  87  Cal.  348,  25  Pac.  481, 

11:  75 

39.  A  statement  of  counsel,  in  the  course 
of  argument,  to  the  effect  that  he  has  no 
doubt  the  court  will  hold,  from  the  rulings 
already  made  and  the  evidence  adduced,  that 
the  fact  of  paternity  is  established,  does 
not  amount  to  an  admission,  in  the  cause, 
of  the  fact  of  paternity,  binding  upon  the 
parties.  Re  Jessup's  Estate,  81  Cal.  408, 
21  Pac.  976,  22  Pac.  742,  6:  594 
Sight  to  open  and  close. 

Harmless  Error  as  to,  see  Appeal  and  Error, 

1116. 
On  Contest  of  Will,  see  Wills,  132. 
For  Editorial  Notes,  see  infra,  VI.  §  2. 

40.  Concession  by  the  owner  of  petition- 
er's right  to  condemn  land,  and  limitation 
of  the  contest  to  the  question  of  damages 
only,  do  not  relieve  the  petitioner  of  the 
burden  of  proof  or  give  the  landowner  the 
right  to  open  and  close  the  argument.  Allo- 
way  V.  Nashville,  88  Tenn.  510,  13  S.  W. 
123,  8:  123 

41.  Upon  an  issue  devisavit  vel  non,  the 
proponents  of  the  will  have  the  affirmative 
of  the  issue,  and  the  right  to  open  and  con- 
clude the  argument.  Kerr  v.  Lunsford,  31 
W.  Va.  659,  8  S.  E.  493,  505,  2:  668 

42.  The  relator  in  a  quo  warranto  case  to 
test  title  to  an  office  has  the  opening  and 
closing.  Ellis  ex  rel.  Reynolds  v.  May,  99 
Mich.  538,  58  N.  W.  483,  25:325 

43.  To  entitle  the  defendant  to  the  open- 
ing and  conclusion  or  the  argument  in  the 
trial  of  a  case  arising  ex  delicto,  when  the 
act  complained  of  was  not  one  which,  un- 
der the  law,  could  be  justified,  it  is  neces- 
sary that  the  defendant  by  proper  plead- 
ings admit,  not  only  the  commission  of  the 
act  which  it  is  alleged  was  wrongful,  but 
also  such  other  facts  as  would  entitle  the 
plaintiff  to  have  a  verdict,  without  proof, 
for  the  amount  claimed  in  the  petition. 
Brunswick  &  W.  R.  Co.  v.  Wiggins,  113  Ga. 
842,  39  S.  E.  551,  61:  513 

44.  In  order  to  entitle  the  defendant  to 
the  opening  and  conclusion  before  the  jury 
under  a  plea  of  justification  filed  in  an  ac- 
tion to  recover  damages  for  the  commis- 
sion of  a  tort,  the  plea  must  admit  the 
commission  of  the  acts  charged  in  the  peti- 
tion as  they  are  therein  alleged;  and  a  plea 
which  only  partially  admits  the  commis- 
sion of  the  acts  charged  is  not  a  plea  of 
justification,  and  does  not  entitle  the  de- 
fendant to  the  opening  and  conclusion  of 
the  argument.  Berkner  v.  Dannenberg, 
116  Ga.  954,  43  S.  E.  463,  60:  559 
Stating  or  reading  the  law. 

Review  of  Discretion  as  to,  see  Appeal  and 

Error,  533. 
Prejudicial  Error  in,  see  Appeal  and  Error, 

1095. 

45.  Upon  the  trial  of  an  action  for  dam- 
ages it  is  error  for  the  court  to  permit  the 
counsel  for  the  plaintiff,  over  the  objection 
of  the  defendant,  in  argument,  to  read  to 


the  jury,  upon  the  question  of  the  measure 
of  damages,  extracts  from  reported  cases, 
showing  large  damages  held  not  excessive. 
Ricketts  v.  Chesapeake  &  O.  R.  Co.  33  W. 
Va.  433,  10  S.  E.  801,  7:  354 

46.  In  making  an  opening  statement  to 
the  jury,  counsel  has  a  right,  under  the 
rules  of  the  court,  to  state  in  good  faith 
his  claims  as  to  the  law,  in  so  far  as  it  is 
necessary  to  give  the  jury  an  understanding 
of  his  theorv.  Prentis  v.  Bates,  93  Mich. 
234,  53  N.  W.  153,  17:  494 

47.  Where  the  counsel  for  defendant, 
charged  with  murder,  makes  reckless,  un- 
warrantable, and  positive  assertions  in  an 
argument  as  to  the  admissibility  of  evi- 
dence, calculated  to  mislead  the  jury,  it  is 
the  duty  of  the  court  to  express  to  the 
jury  his  dissent  from  such  contentions. 
Garlitz  v.  State,  71  Md.  293,  18  Atl.  39, 

4:  601 
Referring  to  pleadings. 

48.  The  pleadings  should  not  be  referred 
to  by  counsel  in  his  closing  argument  to  the 
jury  for  the  purpose  of  claiming  a  change  in 
the  theory  of  defense,  if  they  have  not  been 
given  in  evidence  on  the  trial.  Louisville  & 
N.  R.  Co.  V.  Hull,  113  Ky.  561,  68  S.  W.  433, 

57:  771 
Reading  from  medical  or   scientific   works. 

49.  Excerpts  from  standard  works  on 
medical  jurisprudence  cannot  be  read  by 
counsel  to  the  jury  on  the  question  of  in- 
sanity in  a  murder  trial.  Burt  v.  State,  38 
Tex.  Crim.  Rep.  397,  40  S.  W.  1000,  43  S. 
W.  344,  39:  305 

50.  In  addressing  the  jury  in  a  criminal 
cause,  counsel  may  be  allowed,  in  the  dis- 
cretion of  the  trial  court,  to  read  from 
standard  works  on  matters  of  science  and 
art,  when  pertinent,  by  way  of  argument  or 
illustration;  but  it  would  be  an  abuse  of 
this  privilege  to  make  it  a  pretense  of  get- 
ting improper  matter  before  the  jury  as 
evidence,  or  to  present  matters  of  law  con- 
flicting with  the  instructions  of  the  court. 
State  V.  O'Neil,  51  Kan.  651,  33  Pac.  287, 

24:  555 
Stating  what  is  not  in  evidence. 
See  also  supra,  48;  infra,  59. 

51.  The  assumption  of  facts  by  counsel 
in  argument  to  the  jury,  which  are  not  in 
evidence,  is  improper.  Hinchman  v.  Pere 
Marquette  R.  Co.  136  Mich.  341,  99  N.  W. 
277,  65:  553 

52.  Counsel  in  arguing  to  the  jury  must 
not  state  facts  of  his  personal  experience, 
which  are  not  in  evidence,  and  are  cal- 
culated to  prejudice  the  jury.  Louisville 
&  N.  R.  Co.  v.  Hull,  113  Ky.  561,  68  S.  W. 
433,  57 :  771 

53.  Counsel  have  no  right  to  give  their 
opinions  in  argument,  or  to  speak  of  things 
not  proved  in  respect  to  the  character  of 
witnesses  in  the  case.  Broughton  v.  Mc- 
Grew,  39  Fed.  672,  5:  406 

54.  Counsel  must  not,  in  argument,  at- 
tempt to  convey  to  the  jury  suggestions 
as  to  what  impression  excluded  evidence 
would  have  made  upon  them.  Hinchman  v. 
Pere  Marquette  R.  Co.  136  Mich.  341,  99  N. 
W.  277,  66:  563 
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Comment  on  failure  of  testimony. 
Prejudicial  Error,  in  see  Appeal  and  Error, 
1098. 

55.  There  is  no  error  in  allowing  counsel 
to  comment  upon  the  failure  of  the  defend- 
ant to  produce  witnesses.  Kircher  v.  Mil- 
waukee Mechanics  Mut.  Ins.  Co.  74  Wis. 
470,  43  N.  W.  487,  5:  779 

56.  T'he  failure  of  a  defendant  to  intro- 
duce as  a  witness  its  own  employee,  who 
was  present  in  court  and  who  had  excellent 
opportunities  for  knowing  the  truth  of  the 
matter  as  to  which  the  evidence  was  con- 
flicting, may  be  properly  commented  on  by 
plaintiff's  counsel  as  a  circumstance  from 
which  an  inference  can  be  drawn  that,  if 
such  employee  had  been  examined,  he 
would  have  testified  to  facts  prejudicial  to 
the  defendant.  Western  &  A.  R.  Co.  v. 
Morrison,  102  Ga.  319,  29  S.  E.  104,    40:  84 

57.  A  provision  of  1  Star  &  C.  Stat.  486, 
that  no  reference  or  comment  shall  be  made 
upon  the  neglect  of  a  prisoner  to  testify  in 
his  own  behalf,  does  not  make  a  mere  in- 
cidental reference  to  his  legal  right  to  tes- 
tify a  material  error  when  made  in  good 
faith  and  only  for  illustrating  an  entirely 
(lilferent  matter.  Watt  v.  People,  126  111. 
9,  18  N.  E.  340,  1:403 

58.  It  is  error  for  a  prosecuting  attorney 
to  state  that  defendant  does  not  dare  to  put 
in  her  testimony,  although  he  precedes  it 
witli  the  remark  that  of  course  it  is  not 
proper  for  him  to  remark  upon  her  failure 
to  testify.  State  v.  Hull,  18  R.  I.  207,  26 
Atl.  191,  20:  609 

59.  Improper  argument  by  defendant's 
counsel,  by  making  statements  outside  the 
evidence  as  to  his  client's  good  character, 
will  not  justify  the  state's  counsel  in  argu- 
ing, against  defendant's  objection,  that  his 
failure  to  offer  proof  of  good  character 
raises  an  inference  that  his  character  was 
not  good.  Bennett  v.  State,  86  Ga.  401,  12 
S.  E.   806,  12:449 

e.  Withdrawal   of   Juror. 

As    Bar    to     Subsequent     Prosecution,    see 

Criminal  Law,  151,  152. 
For  Editorial  Notes,  see  infra,  VI.  §  3. 

60.  The  practice  of  withdrawing  a  juror 
for  the  purpose  of  postponing  or  continuing 
the  trial  of  a  civil  case  does  not  prevail  in 
OioEjon.  Usborne  v.  Stephenson,  36  Or.  328, 
58  Pac.  1103,  48:  432 

61.  The  only  cause  for  withdrawal  of  a 
juror  in  a  civil  case,  if  that  practice  can  be 
resorted  to  for  any  reason,  is  surprise  on 
the  trial,  and  a  motion  therefor  cannot  be 
based  upon  matters  happening  long  prior 
to  the  trial,  which  had  been  considered  on 
motion  for  a  continuance  before  the  jury 
were  impaneled.  Id. 

f.  Objections   and   Exceptions. 

Consideration    of,    on    Appeal,    see    Appeal 

and   Error,  V. 
See  also  supra,  32-34;  infra,  525. 

62.  Leading    question    may    be   permitted 


where  the  only  objection  is  that  they  are  ir- 
relevant and  immaterial.  Yoch  v.  Home 
Mut.   In3.   Co.   Ill  Cal.   503,  44  Pac.   189, 

34:  857 

63.  An  objection  to  the  whole  of  an  affi- 
davit is  properly  overruled,  if  part  is  ad- 
missible in  evidence.  Walrod  v.  Webster 
County,    110   Iowa,   349,   81    N.  W.   598, 

47:480 

64.  An  exception  to  the  direction  of  a 
verdict  is  sufficient  to  present  the  question 
whether  there  is  a  case  for  the  jury,  with- 
out requesting  that  any  fact  be  submitted. 
Rochester  &  K.  F.  Land  Co.  v.  Raymond, 
158  N.  Y.  576,  53  N.  E.  507,  47:  246 

65.  Statutorj'  permission  to  take  excep- 
tions to  the  charge  after  the  trial  does  not 
include  exceptions  to  refusals  to  give  re- 
quested instructions.  Gutzman  v.  Clancy, 
114  Wis.  589,  90  N.  W.  1081,  58:  744 

66.  In  a  case  tried  without  a  jury  there 
can  be  no  exception  to  propositions  of  law 
announced  by  the  judge  as  having  been 
held  by  him  in  his  consideration  of  the  evi- 
dence and  reaching  his  conclusions  or  spe- 
cial findings  of  fact  therefrom.  Southern 
R.  Co.  v.  Atlanta  Nat.  Bank,  50  C.  C.  A. 
558,  112  Fed.  861,  56:  546 

g.  Answering  Inquiry   by  Jury. 

Prejudicial  Error  in,  see  Appeal  and  Error, 
1107. 

67.  How  much  of  the  evidence  and  what 
parts  of  it  may  be  stated  anew  or  read  to 
the  jury  on  their  coming  in  to  inquire,  after 
the  case  has  been  submitted  to  them,  is  in 
the  discretion  of  the  presiding  judge,  under 
Wis.  Rev.  Stat.  §  2855.  Salladay  v.  Dodge- 
ville,  85  Wis.  318,  55  N.  W.  696,         20:  541 


II.  Submitting   Case   or   Question   to    Jury, 
a.  In  General. 

First  Raising  Objection  on  Appeal,  see  Ap- 
peal and  Error,  VII.  j. 

Prejudicial  Error  as  to,  see  Appeal  and 
Error,  VII.  m,  7,  d. 

Reservation  on  Submitting  Case  to  Jury, 
see  Judgment,  66. 

See  also  infra,  636. 

68.  If  plaintiff  has  made  a  prima  facie 
case  he  is  entitled  to  have  it  submitted  to 
the  jury,  regardless  of  the  case  which  is 
made  bv  defendant.  Kohner  v.  Capital 
Traction' Co.  22  App.   D.  C.   181,       62:875 

69.  Though,  in  an  action  sounding  in 
damages,  there  is  an  order  at  rules  for  an 
entry  of  damages,  yet  a  plea  of  the  gen- 
eral issue,  or  other  issuable  plea,  filed  in 
term,  annuls  that  order;  and  the  jury  is 
properly  swom  to  try  the  issue,  and  not  to 
inquire  of  damages.  Peters  v.  Jackson,  50 
W.  Va.  644,  41   S.  E.   190,  57:  428 

70.  Although  the  regular  order  of  pro- 
ceeding, where  an  action  in  equity  to  re- 
form a  contract  is  joined  with  an  action 
at   law  to  recover  damages  for  its   breach. 
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is  for  the  court  first  to  try  the  equitable 
issue  and  afterwards  submit  the  legal  issue 
to  the  jury,  it  is  not  error  for  the  court 
to  submit  all  the  issues  to  the  jury  in  the 
first  instance,  and  take  their  verdict  there- 
on, if  it  afterwards  makes  and  files  find- 
ings of  fact  and  conclusions  of  law  sus- 
taining the  reformation  of  the  contract. 
Cameron  v.  White,  74  Wis.  425,  43  N.  W. 
155,  5:  493 

71.  For  the  purpose  of  showing  that  a 
person's  act  in  the  face  of  an  impending 
explosion  was  voluntary,  his  admission  that 
everything  he  did  was  intentional  cannot 
be  submitted  to  the  jury  witliout  his  quali- 
fying statements  denying  the  commission 
of  the  act  with  which  he  is  charged.  Laid- 
law  V.  Sage,  158  N.  Y.  73,  52  N.  E.  679, 

\         44:  216 

72.  The  breach  of  an  injunction  bond  re- 
quires the  question  of  a  right  to  recover 
at  least  nominal  darhages  thereon,  to  be 
submitted  to  the  jury.  Brown  v.  Cunning- 
ham, 82  Iowa.  512,  48'  N.  W.  1042.       12:  583 

73.  In  an  action  against  the  lessor  and 
lessees  in  an  oil  and  gas  lease  to  recover 
for  the  burning  of  plaintiff's  building  on  a 
lot  adjoining  the  leased  premises  through 
the  alleged  negligence  of  the  lessees,  where- 
by oil  escaped  from  a  tank  on  the  latter, 
and  flowed  under  the  building,  and  thence 
down  the  slope  of  the  hill  to  a  creek,  where 
it  came  in  contact  with  a  fire,  which  fol- 
lowed back  the  trail  of  oil  and  burned  said 
building,  and  the  plaintiff's  petition,  on 
which  issue  is  joined,  alleges  that  such  es- 
cape of  oil  resulted  from  the  negligent  acts 
and  omissions  of  duty  on  the  part  of  the 
lessees  in  not  safely  keeping  and  caring 
for  the  oil,  the  case  should  have  been  sub- 
mitted to  the  jury  on  the  questions  of  negli- 
gence put  in  issue  by  the  pleadings. 
Langenbaugh  v.  Anderson,  68  Ohio  St.  131, 
67  N.  E.  286,  62:  948 

74.  The  liability  of  one  who  has  con- 
tracted to  furnish  the  steel  work  for  a 
bridge  to  respond  to  the  builder  for  delay 
in  complying  with  the  contract  cannot  be 
considered  by  the  jury  in  an  action  by 
abutting  owners  against  the  builder  for  in- 
juries resulting  from  keeping  the  street 
closed  for  an  unreasonable  time.  Lund  v. 
St.  Paul,  M.  &  M.  R.  Co.  31  Wash.  286,  71 
Pac.  1032,  61 :  506 

b.  Sufficiency   of   Evidence   to  Go   to   Jury. 

Taking  Case  from  Jury,  see  infra,  II.  d. 
See  also  infra,  116. 

75.  The  question  of  the  mental  capacity 
of  one  signing  a  release,  to  know  its  con- 
tents, should  not  be  submitted  to  the  jury 
if  there  is  no  evidence  tending  to  show  want 
of  such  capacity.  Och  v.  Missouri,  K.  &  T. 
R.  Co.  130  Mo. '27,  31  S.  W.  962,         36:  442 

76.  The  question  whether  or  not  a  will 
was  procured  by  undue  influence  must  be 
submitted  to  the  jury  when  the  evidence 
tends  to  show  that  for  some  time  before  it 
was  made  the  testator  had  been  addicted  to 
the   use   of   intoxicants   to   an   unusual   de- 


gree ;  and  that  the  son  to  whom  he  gave 
three  fourths  of  his  property  was  always 
with  him  when  he  was  intoxicated,  and 
had  said  there  was  boodle  in  it  for  him; 
and  that  he  had  deliberately  prejudiced  his 
father  against  the  other  children  and  in- 
gratiated himself  in  his  favor,  although  he 
was  not  actually  present  when  the  will  was 
made.  Re  Miller's  Will,  179  Pa.  645,  36 
Atl.   139,  39:  220 

77.  Testimony  as  to  the  price  of  wheat 
at  a  certain  market,  by  one  who  testifies 
that  he  knew  what  it  was,  is  sufficient  to 
go  to  the  jury.  Carland  v.  Western  U. 
Teleg.  Co.   118  Mich.   369,  76  N.  W.   762, 

43:  280 

78.  There  is  suflRcient  evidence  to  justify 
a  submission  of  defendant's  guilt  to  the 
jury  in  a  prosecution  for  burglary,  where 
the  stolen  property  was  discovered  soon 
after  in  the  joint  possession  of  defendant 
and  another,  and  a  letter  addressed  to  de- 
fendant was  found  near  the  burglarized 
building  in  the  line  of  horses'  tracks  lead- 
ing therefrom  directly  to  his  home;  and 
an  instruction  to  return  a  verdict  of  not 
guilty  is  properly  refused.  State  v. 
Tucker,  36  Or.  291,^61  Pac.  894,  51:  246 

79.  In  the  absence  of  any  evidence  of 
authority  on  the  part  of  the  lessee  of  a 
piano  to  sell  the  same  in  an  action  by  the 
lessor  to  recover  possession  of  it  from  one 
who  purchased  it  from  the  lessee,  the  jury 
cannot  be  permitted  to  consider  the  ques- 
tion of  such  authority.  Oliver  Ditson  Co. 
V.  Bates,   181    Mass.  455,  63  N.   E.   908, 

57:  289 
80.^Evidence  of  a  son's  declarations  that 
his  mother  was  very  poor,  and  that  he  sent 
her  money  repeatedly,  corroborated  by  her 
testimony  that  she  bought  food  with  his 
money,  sufficiently  shows  her  dependence 
on  him  for  support  to  carry  to  the  jury  a 
suit  by  her  to  recover  for  his  negligent  kill- 
ing, under  Mass.  Stat.  1887,  chap.  270,  § 
2.  Mulhall  V.  Fallon,  175  Mass.  266,  57  N". 
E.  386.  54:  934 

81.  The  mere  fact  that  a  relation  of  trust 
exists  between  a  Christian  Science  healer 
and  his  patient  is  not  sufficient  to  carry  to 
the  jury  an  action  for  damages  for  failure 
to  cure.  Spead  v.  Tomlinson,  73  N.  H.  46, 
59  Atl.  376,  68:  432 
Negligence;   personal  injuries. 

See  also  supra.  80,  81;  infra,  124;  II.  c.  8. 

82.  If  the  evidence  offered  by  plaintiff  in 
an  action  to  recover  damages  for  personal 
injuries  is  sufficient,  if  believed,  to  author- 
ize the  jury  to  find  in  his  favor,  the  case 
should  be  submitted  to  them.  Gordon  v. 
Cummings,   152  Mass.  513,  25  N.   E.  978, 

9:  640 

83.  The  bursting  of  a  water  main  under 
ordinary  pressure  after  it  has  previously 
twice  burst  under  such  pressure  is  sufficient 
evidence  to  go  to  the  jury  on  the  question 
of  negligence  of  the  city  officials  in  respect 
to  such  pipe.  Esberg-Gunst  Cigar  Co.  v. 
Portland,  34  Or.  282,  55  Pac.  961,        43:  435 

84.  To  justify  a  submission  of  the  casg 
to  the  jury  in  an  action  to  recover,  upon  the 
ground  of  defendant's   negligence,  damages 
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from  the  owner  of  property  for  injuries  oc- 
casioned by  a  fall  from  a  public  sidewalk 
down  an  unguarded  flight  of  steps  leading 
to  defendant's  cellar,  there  must  be  evi- 
dence showing,  or  fairly  tending  to  show, 
some  wrongful  act  or  neglect  of  defendant, 
or  some  omission  of  a  duty  which  he  owes 
to  the  public.  Wasson  v.  Pettit,  117  N. 
Y.  118,  22  N.  E.  566,  5:794 

85.  Evidence  that  a  certain  engine  which 
passed  at  the  time  a  fire  started  threw 
sparks  to  an  unusual  distance  is  sufficient 
to  go  to  the  jury,  on  the  question  whether 
or  not  such  engine  caused  the  fire,  not- 
withstanding testimony  that  such  engine 
was  provided  with  a  sufficient  spark  ar- 
rester. Van  Steuben  v.  Central  R.  Co.  178 
Pa.  367,  35  Atl.  992,  34:  57  7 

86.  When  the  evidence  offered  by  plain- 
tiff to  make  out  his  cause  of  action  to  re- 
cover the  value  of  a  mill  destroyed  by 
sparks  from  defendant's  locomotive  creates 
a  presumption  of  negligence  on  the  part  of 
defendant,  the  case  should  be  submitted  to 
the  jury  unless  the  rebutting  evidence  is 
so  clear  and  circumstantial  that  no  reason- 
able person  could  doubt  its  verity.  McCul- 
len  V.  Chicago  &  N.  W.  R.  Co.  41  C.  C.  A. 
365,  101  Fed.  66,  49:  642 

87.  It  is  for  the  jury  to  say  whether  or 
not  the  presumption  of  negligence  raised 
against  a  railroad  company  by  setting  fire 
to  adjacent  property  by  sparks  from  a 
passing  locomotive  has  been  overcome  by 
proof  on  the  part  of  the  company  that  the 
locomotive  was  properly  equipped  and 
handled.  Id. 

88.  The  question  whether  a  mill  \^s  set 
on  fire  by  sparks  from  a  passing  locomotive 
should  be  submitted  to  the  jury  where  the 
evidence  tends  to  show  that  the  passing 
of  the  train  and  the  starting  of  the  fire 
were  nearly  related  in  point  of  time,  that 
the  fire  caught  on  the  outside  of  the  venti- 
lator slats,  that  there  was  no  fire  on  the 
inside  underneath  the  ventilator,  that  the 
direction  of  the  wind  would  naturally 
carry  sparks  to  the  mill,  that  the  locomo- 
tive was  laboring  on  an  up  grade,  and  was 
observed,  only  a  short  distance  from  the 
fire,  to  be  emitting  sparks  which  floated  for 
some  distance,  that  it  was  not  impossible 
for  sparks  to  have  been  carried  to  the  mill, 
and  that  there  was  no  other  adequate  cause 
for  the   fire.  Id. 

89.  The  presumption  of  negligence  on  the 
part  of  a  railroad  company  in  case  property 
is  set  on  fire  by  sparks  from  a  locomotive 
is  not  sufficient  to  make  a  conflict  of  evi- 
dence which  will  take  the  case  to  the  jury, 
when  there  is  undisputed  proof  of  due  care 
in  the  construction  and  operation  of  the 
locomotive.  Louisville  &  N.  R.  Co.  v.  Mar- 
bury  Lumber  Co.  125  Ala.  237,  28  So.  438, 

50:  620 

90.  Proof  that  cotton  50  feet  from  a  rail- 
road track  was  set  on  fire  by  sparks  from 
a  locomotive,  and  that  the  train  was  run- 
ning at  an  unusual  speed,  where  the  speed 

•  was  not  limited  by  law,  will  not  be  suffi- 
cient to  take  the  ease  to  the  jury  on  the 
qjiestion   of   the   railroad   company's    negli- 


gence, where  the  prima  facie  presumption 
of  negligence  raised  by  the  fact  of  com- 
municating the  fire  has  been  rebutted  by 
undisputed  testimony  of  due  care  in  the 
construction   and   operation   of   the  engine. 

Id. 

91.  An  action  for  injuries  caused  by  being 
drawn  in  front  of  another  to  serve  as  a 
shield  from  an  impending  explosion  should 
not  be  submitted  to  the  jury  in  the  ab- 
sence of  any  evidence  beyond  mere  con- 
jecture, tending  to  show  that  plaintiff's  in- 
juries were  thereby  increased.  Laidlaw  v. 
Sage,  158  N.  Y.  73,  52  N.  E.  679,       44:  216 

92.  No  question  for  the  jury  as  to  the 
negligence  of  a  railroad  company  in  respect 
to  a  defect  in  a  car  from  which  a  bolt  pro- 
jected because  the  nut  had  worked  off  or 
been  knocked  off  from  the  other  end  can 
arise  from  the  mere  fact  of  injury  to  a 
brakeman  by  such  projecting  bolt,  where 
a  thorough  and  pei'fect  system  of  inspec- 
tion of  cars  is  proved,  and  there  is  nothing 
to  show  that  the  defect  existed  for  any 
time  prior  to  the  accident.  Mensch  v.  Penn- 
sylvania R.  Co.   150  Pa.  598,  25  Atl.   31, 

17:  450 

93.  Failure  to  obey  the  statutory  re- 
quirement that  one  driving  on  a  highway 
shall  turn  to  the  right  of  the  middle  of  the 
traveled  road  upon  meeting  a  traveler  from 
the  opposite  direction,  while  negligence  per 
se,  is  evidence  of  negligence  sufficient  to 
carry  the  case  to  the  jury,  although  there 
is  ample  room  to  pass  without  doing  so, 
if,  by  reason  of  the  sudden  shying  of  the 
approaching  horse,  the  vehicles  are  brought 
into  collision,  which  would  not  have  hap- 
pened, had  the  statute  been  obeyed;  since, 
under  the  circumstances,  it  may  be  found 
that  the  wrongful  act  was  the  proximate 
cause  of  the  injury.  Neal  v.  Rendall,  98 
Me.  69,  56  Atl.  20S,  63:  668 

94.  Failure  to  perform  a  duty  as  to  fire 
escapes,  imposed  by  statute  for  the  benefit 
of  persons  employed  in  the  building,  which 
is  the  proximate  cause  of  the  death  of  an 
employee,  which  death  is  the  natural  and 
ordinary  consequence  of  the  failure,  is  evi- 
dence of  negligence  to  be  submitted  to  the 
jin-v.  Carrigan  v.  Stillwell,  97  Me.  247,  54 
Atl".  389,  61 :  163 

95.  Undisputed  evidence  that  the  entire 
force  emploj'ed  on  a  sleeping  car  which  ran 
over  an  important  thoroughfare,  frequently 
stopping  at  large  cities,  was  one  man,  who 
acted  as  both  conductor  and  porter,  and 
was  also  engaged  in  blackening  the  shoes 
of  the  sleepers, — is  sufficient  to  require  sub- 
mission to  the  jury  of  the  question  whether 
or  not  a  loss  of  money  sustained  by  a  pas- 
.senger  on  such  car  was  caused  by  the  negli- 
gence of  the  sleepins-car  company.  Carpen- 
ter v.  New  York,  N.  H.  &  H,  R.  Co.  124 
N.  Y.  53,  26  N.  E.  277,  11:  759 

96.  Evidence  that  there  had  been  diph- 
theria in  a  house,  together  with  the  fact 
that  the  condition  of  the  drains  was  known 
to  the  owner  to  be  bad,  is  sufficient  to  take 
the  case  to  the  jury  oti  tlio  question  of 
the  liability  of  the  landlord  for  injuries  re- 

'  suiting  by  reason  of  the  infectious  disease 
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to  a  tenant  whom  he  had  induced  to  lease 
the  premises  without  disclosing  those  facts, 
notwithstanding;  the  facts  that  the  house 
had  been  disinfected  by  the  health  depart- 
ment after  the  diphtheria  had  been  there, 
and  that  the  doctrine  of  caveat  emptor  ap- 
plies to  a  tenant  in  leasing  a  house.  Cutter 
V.   Haralen,  147  Mass.  471,  18  N.  E.  397. 

1:  429 

97.  The  question  of  contributory  negli- 
gence is  properly  submitted  to  the  jury 
where,  in  an  action  for  personal  injuries,  the 
evidence  shows  that  plaintiff,  while  encum- 
bered with  a  basket  and  bundle,  attempted 
to  board  a  street  car  which  had  stopped  to 
receive  passengers,  and,  upon  hearing  the 
signal  for  the  car  to  start  just  as  she  had 
placed  one  foot  upon  the  car  step  and  raised 
the  other  from  the  ground.  *<iropped  her 
basket  and  caught  the  handle  of  the  car, 
instead  of  stepping  off,  and  was  thereupon 
thrown  and  dragged  some  distance.  Nor- 
mile  V.  Wheeling  Traction  Co.  57  W.  Va. 
132.  49  S.  E.  1030,  68:  901 

98.  Evidence  will  be  sufficient  to  carry 
to  the  jury  the  question  of  the  exercise  of 
due  care  by  parents  in  the  custody  of  their 
minor  child  who  was  run  over  and  killed 
by  defendant,  in  an  action  to  recover  dam- 
ages for  such  killing,  which  shows  that  de- 
ceased was  a  boy  nearly  five  years  old; 
that  his  mother  had  been  confined  two  days 
before  the  accident,  and  was  without  help 
except  such  as  she  received  from  neighbors 
who  stepped  in  from  time  to  time ;  that 
on  the  day  of  the  accident,  after  keeping 
him  in  bed  with  her  until  about  11  o'clock, 
she  permitted  him  to  get  up,  and  for  the 
purpose  of  keeping  him  in  the  house  per- 
mitted him  to  be  only  partly  dressed;  that 
soon  afterwards  she  fell  into  a  sleep,  dur- 
ing which  he  got  out  of  the  hou.se  into  the 
street,  where  he  was  run  over  and  killed; 
that  the  father  was  a  laborer,  who  was 
compelled  to  go  to  work  early  and  did  not 
return  home  until  after  his  day's  work 
was  done,  and  who  could  not  afford  to  pro- 
cure help  for  his  wife  during  her  sickness. 
Slattery  v.  O'Connell,  153  Mass.  94,  26  N. 
E.  430,  10:  653 

c.  Questions  of  Law  and  Fact. 

1.  Power  of  Court  and  Jury  Uonerally. 

Sufficiency  of  Evidence  to  Go  to  Jury,  see 
supra,  II.  b. 

Competency  of  Witness,  see  Witnesses,  3. 

Right  to  Disregard  Testimony  of  Inter- 
ested Witness,  see  Witnesses,  202. 

For  Editorial  Notes,  see  infra,  VI.  §  4. 

99.  It  is  the  right  of  the  jury,  and  not 
the  court,  to  determine  the  effect  of  evi- 
dence, imless  in  particular  cases,  where  its 
effect  is  declared  bv  law.  Patterson  v. 
Hayden.  17  Or.  238,  21  Pac.   129,  3:529 

99a.  The  credibility  of  an  interested  wit- 
ness is  a  question  for  the  jurv.  Canajoharie 
Nat.  Bank  v.  Diefendorf,  123  N.  Y.  191,  25 
N.  E.  402,  10:  676 

100.  The   question   whether  a   witness    is 


impeached  or  not  is  for  the  jury  to  answer; 
and  though  he  swore  differently  on  a  former 
trial,  if  this  was  done  under  duress  of 
bodily  harm,  it  may  not  affect  his  testi- 
mony.   United  States  v.  Hall,  44  Fed.  864, 

10:  324 

101.  The  court  must  not  refer  to  the  jury 
the  question  of  the  competency  of  a  witness, 
by  instruction  or  otherwise.  State  v. 
Michael,  37   W.  Va.  565,  16  S.  E.  803, 

19:  605 

102.  The  competency  of  a  witness  is  a 
question  for  the  court,  and  not  for  the  jury. 

Id. 

103.  The  court  must  determine  the  com- 
petency of  a  person  of  unsound  mind  to  be 
a  witness,  and  the  jury  must  determine  the 
effect  of  mental  unsoundness  upon  the  credi- 
bility of  the  testimony.  Worthington  v. 
Mencer,  96  Ala.   310,  11   So.  72,  17:407 

104.  The  qualification  of  a  witness.to  give 
an  opinion  is  for  the  court  to  decide.  Pick- 
ett V.  Wilmington  &  W.  R.  Co.  117  N.  C. 
616,  23  S.  E.  264,  30:  257 

105.  What  acts,  omissions,  facts,  and  cir- 
cumstances are  competent  evidence  of  dam- 
ages to  be  considered  by  a  jury  are  ques- 
tions of  law  for  the  court,  but  whether  they 
affect  property  and  damage  it,  and  the 
amount  of  such  damages,  are  for  the  jury. 
Jaynes  v.  Omaha  Street  R.  Co.  53  Neb. 
631,  74  N.  W.  67,  39:  751 

106.  The  question  of  the  admissibility  of 
uncomnnmicated  threats  as  evidence  touch- 
ing the  issue  as  to  who  began  the  encoimter 
is  one  for  the  court,  its  functions  being* 
merely  to  decide  whether  or  not,  viewing 
the  entire  evidence  at  the  time  the  offer 
to  prove  them  is  made,  there  is  any  doubt 
as  to  who  began  the  encounter.  Their 
weight  when  introduced  is  for  the  jury's 
determination,  upon  considering  them  in 
connection  with  all  the  other  evidence.  Wil- 
son .  v.   State,   30   Fla.   234,    11    So.   556, 

17:  654 

107.  The  sufficiency  of  the  proof  of  a 
writing  to  be  admitted  as  a  standard  of 
comparison  is  a  question  to  be  passed  upon 
in  the  first  instance  by  the  court,  but  the 
weight  and  cflTect  to  be  given  the  evidence 
by  comparison,  including  the  genuineness 
of  the  standards,  is  ultimately  a  question 
for  the  determination  of  the  jury.  State 
v.  Ryno,  68  Kan.  348,  74  Pac.  1114,    64:  303 

108.  The  excessiveness  of  a  fine  prescribed 
by  statute  is  a  question  of  law  for  the 
court.  State  v.  Main,  69  Conn.  123,  37  Atl. 
80,  36:  623 

109.  The  constitutionality  of  a  statute  is 
a  question  of  law,  to  be  settled  by  the 
court,  and  is  not  to  be  submitted  to  the 
jury.  State  v.  McKee,  73  Conn.  18,  46  Atl. 
409,  49:  542 

110.  The  constitutionality  of  a  statute  un- 
der which  a  person  is  prosecuted  is  a  mat- 
ter for  the  court  to  determine,  and  it  is  the 
duty  of  the  jury  to  accept  the  court's  de- 
termination thereof.  State  v.  Main,  69 
Conn.  123,  37  Atl.  80,  36:  623 

111.  The  jury  are  final  judges  of  the  law 
as  well  as  of  the  facts  in  a  prosecution 
for  criminal  libel,  under  Mo.  Const,  art.  2, 
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§  14,  although  the  judge  should  assist"  and 
inform  them  what  the  law  is.  State  v. 
Armstrong,   lOG   Mo.   395,   16   S.   W.   604, 

13:419 

112.  The  doctrine  that  the  jury  in  a 
criminal  case  are  the  judges  of  the  law  as 
well  as  the  facts  is  contrary  to  the  common 
law  and  repugnant  also  to  the  constitution- 
al guaranties  that  every  man  shall  have 
a  "certain  remedy"  for  all  wrongs,  and 
shall  not  be  deprived  of  liberty  except  "by 
the  law  of  the  land;"  and  it  is  also  repug- 
nant to  the  Constitution  of  the  United 
States,  which  makes  it  and  all  laws  and 
treaties  made  in  pursuance  thereof  the  su- 
preme law  of  the  land,  by  which  judges  in 
every  state  shall  be  bound.  State  v.  Burbee, 
65  Vt.  1,  25  All.  964,  19:  145 

2.  Cause  and  Effect. 

Directing  Verdict,  see  infra,  559-562,  570. 
See  also  infra,  1.58,  181,  217;  II.  c,  8. 
For  Editorial  Notes,  see  infra,  VI.  §  6. 

113.  It  is  a  question  of  fact  for  the  jury 
whether  the  entire  loss  of  a  hand  is  caused 
by  an  injury  without  amputation  above 
the  wrist.  Lord  v.  American  Mut.  Acci. 
Asso.  89  AVis.  19,  61  N.  W.  293,  26:  741 

114.  The  question  whether  death  was 
produced  by  external,  violent,  and  accidental 
means,  when  it  resulted  from  a  rupture 
which  occurred  while  using  a  heavy  sledge 
hammer   that   had  boen   often   used,  before, 

■  is  a  question  for  the  jury.  Atlanta  Acci. 
Asso.  V.  Alexander,  104  Ga.  709,  30  S.  E. 
939,  42:  188 

115.  Whether  the  injuries  of  one  hurt  in 
a  street-car  accident  were  the  result  of 
the  negligence  of  the  company,  or  of  disease, 
or  a  tendency  to  disease,  in  his  system,  is  a 
question  for  the  jury.  Chicago  City  R.  Co. 
V.  Saxby,  213  111.  274,  72  N.  E.  755,      68:  164 

116.  Whether  an  accident  or  a  disease 
caused  the  death  of  a  person  whose  life 
was  insured  against  accident  is  a  ques- 
tion for  the  jury  unless  the  proofs  are  so 
convincing  that  all  reasonable  men,  in  the 
fair  exercise  of  their  judgment,  would  be 
brought  to  the  same  conclusion.  Modern 
Woodmen  Acci.  Asso.  v.  Shyrock,  54  Neb. 
250,  74  N.  W.  607,  39:  826 

117.  Whether  or  not  a  person  found  on 
a  dark  night  between  a  station  platform 
and  the  railroad  track,  with  his  legs  crushed 
by  the  wheels  of  a  car,  when  the  train  had 
but  just  started,  was  injured  while  "stand- 
ing, riding,  or  being"  on  the  platform  of  a 
car,  or  entering  or  leaving  a  moving  car, 
within  the  prohibition  of  an  insurance  pol- 
icy,— is  a  question  for  the  jury.  Anthony 
V.  Mercantile  Mut.  Acci.  Asso.  162  Mass. 
354,   38  N.   E.   973,  26:  406 

118.  When  the  facts  upon  which  probable 
cause  for  an  arrest  de])pnd  are  in  dispute, 
the  question  of  the  existence  of  such  cause 
must  be  left  to  the  jury  for  determination 
under  proper  instructions  by  the  court. 
Stoecker  v.  Nathanson,  5  Neb.  (Unof.)  435. 
98  N.  W.  1061,  70:  667 


Proximate  cause. 

See  also  supra,  93,  94;  infra.  340,  455,  562. 

For  Editorial  Notes,  see  infra,  VI.  §  6. 

119.  The  question  whether  a  cause  is  a 
causa  sine  qua  non,  without  the  existence 
of  which  the'  injury  would  not  have  taken 
place,  is  a  question  of  fact.  Louisville,  N. 
A.  &  C.  R.  Co.  v.  Nitsche,  126  Ind.  229,  26 
N.  E.  51,  9:750 

120.  The  question  of  proximate  cause  is 
ordinarily  one  of  fact  for  the  jurv.  Schu- 
maker  v.  St.  Paul  &  D.  R.  Co.  46  Minn.  39, 
48  N.  W.  559,  12:  257 

121.  The  question,  What  is  the  proximate 
cause  of  an  injury?  is  ordinarily  a  question 
for  the  jury.  Cole  v.  German  Sav.  &  L. 
Soc.  59  C.  C.  A.  593,  124  Fed.  113,     63:  416 

122.  But  it  is  for  the  court  where  the 
facts  are  not  in  dispute.  Bunting  v.  Hog- 
sett,  139  Pa.  363,  21  Atl.  31,  12:  268 

123.  The  question  of  proximate  or  inter- 
vening cause  is  for  the  court,  where  the 
facts  are  fairly  incontrovertible.  Chatta- 
nooga Light  &  P.  Co.  V.  Hodges,  109  Tenn. 
331,  70  S.  W.  616,  60:  459 

124.  In  an  action  for  negligent  injury  to 
property,  where  the  court  is  able,  on  all  the 
evidence,  to  see  that  the  injury  was  not 
a  probable,  but  was  a  remote,  result  of 
the  negligence,  it  should  so  rule  as  matter 
of  law,  and  not  submit  the  question  to  the 
jury.  Stone  v.  Boston  &  A.  R.  Co.  171 
Mass.  536,  51  N.  E.  1,  41 :  794 

125.  The  proximate  cause  of  a  given  in- 
jury is  a  question  of  law  only  when  all  the 
facts  are  found  or  agreed  to.  Coy  v.  In- 
dianapolis Gas  Co.  146  Ind.  655',  46  N. 
E.  17,  20,  '36:  535 

126.  The  cause  of  death  is  a  question  for 
the  jury  where  one  witness  testifies  that  it 
was  a  cutting,  another  that  it  was  tetanus, 
and  the  third  that  it  was  both.  Travelers' 
Ins.  Co.  V.  Melick,  27  U.  S.  App.  547,  12  C. 
C.  A.  544,  65  Fed.  178,  27:  629 

127.  AVhether  the  negligent  failure  of  a 
trolley  railway  company  to  place  guard 
wires  between  the  trolley  wires  and  the 
wires  of  a  telephone  company  was  or  was 
not  the  proximate  cause  of  a  shock  to  a 
traveler  from  contact  with  a  broken  tele- 
phone wire  which  had  fallen  across  the  trol- 
ley wire, — is  a  question  for  the  jury.  Block 
v.  Milwaukee  Street  R.  Co.  89  Wis.  371, 
61  N.  W.,1101,  27:  365 

128.  Whether  or  not  inducement  of  a 
person  to  break  his  contract  with  another 
is  the  proximate  cause  of  the  resulting  in- 
jury to  the  latter  is  a  question  for  the  jury. 
Doremus  v.  Hennessy,  176  111.  608,  52  N.  E. 
924,  43:  797 

129.  It  is  for  the  jury  to  say  whether  the 
backing  of  a  wagon  against  a  curb  so  that 
tlie  platform  knocks  over  a  barber's  pole 
standing  on  the  sidewalk  was  the  proxi- 
mate cause  of  injury  to  a  person  whom  it 
struck,  and  whether  the  driver  was  negli- 
gent in  so  doing.  L.  Wolff  Mfg.  Co.  v.  Wil- 
son,  152  111.  9,  38  N.  E.  694,  26:  229 

130.  Whether  the  proximate  cause  of  an 
injury  to  an  employee  loading  poles  on  a 
car  was  the  failure  of  the  engineer  or  fire- 
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man  of  an  engine  which  struck  the  car  to 
ring  the  boll,  or  the  negligence  of  the  as- 
sistant roadmaster  in  ordering  him  to  con- 
tinue the  work  while  the  engine  was  back- 
ing down,  telling  him  there  was  plenty  of 
time,  and  throwing  him  off  his  guard,  lead- 
ing him  to  believe  that  the  roadmaster 
would  take  care  that  the  engine  did  not 
strike  the  car, — is  a  question  for  the  jury. 
Harrison  v.  Detroit,  L.  &  N.  R.  Co.  79  Mich. 
409,  44  N.  W.  1034,  7:  623 

131.  Whether  or  not  the  evidence  tends 
to  prove  that  negligence  was  the  direct 
cause  of  an  injury  is  a  question  of  law  for 
the  court.  Cincinnati  Street  R.  Co.  v.  Mur- 
ray, 53  Ohio  St.  570,  42  N.  E.  596,     30:  508 

132.  The  question  of  remote  and  proxi- 
mate causes,  in  a  case  where  two  distinct, 
successive  causes  unrelated  in  their  opera- 
tion conjoin  to  produce  an  injury,  is  one  of 
law  for  the  court,  and  not  of  fact  for  the 
determination  of  the  jury.  Missouri  P.  R. 
Co.  V.  Columbia,  65  Kan.  390,  69  Pac.  338, 

58:  399 

a.    Reasonableness;     Necessity;     Diligence; 
Probability. 

Of  Ordinance  as  to  Handle  Bars  on  Bicycle. 
see  Bicycles,  19. 

Reasonableness   generally. 

See  aslo  infra,  262;  II.  c,  8.— especially  292, 

301,  306,  315,   321,  322,    414;     Pleading 

609;  Waters,  463. 

133.  The  reasonableness  of  a  tender  of  a 
five-dollar  bill  in  payment  of  fare  on  a 
street  car  is  a  question  of  law  for  the  court. 
Barker  v.  Central  Park,  N.  &  E.  R.  R.  Co. 
151  N.  Y.  237,  45  N.  E.  550,  35:  489 

134.  The  reasonableness  of  an  excuse  for 
shooting  firearms  within  the  limits  of  a 
municipality  is  a  question  of  fact  for  the 
jury,  and  not  for  the  court.  Chesterfield 
V.  RatlifT.  52  S.  C.  563,  30  S.  E.  593,    41:  503 

1.35.  Whether  shooting  into  a  congre- 
gation of  dogs  on  one's  premises  is  a 
reasonable  and  necessary  means  to  get  rid 
of  a  nuisance  is  a  question  for  the  jurv. 
Hubbard  v.  Preston,  90  Mich.  221,  51  N. 
W.  209,  15:  249 

136.  The  reasonable  necessity  for  killing 
a  trespassing  dog  is  a  question  for  the 
jury,  under  all  the  facts  and  circumstances 
of  the  case.  Hodges  v.  Causey,  77  Miss. 
353,  26  So.  945,  48:  95 

137.  Whether  there  is  a  reasonable  neces- 
sity for  the  use  of  skids  across  a  sidewalk 
for  unloading  a  wagon  in  front  of  a  store 
is  a  question  for  the  jurv.  Jochem  v.  Rob- 
inson, 72  Wis.  199,  39  N."W.  383,  1 :  178 

138.  The  question.  What  would  be  an 
unreasonable  or  unlawful  use  of  premises 
with  reference  to  property  in  the  neighbor- 
hood? or.  What  would  constitute  an  un- 
reasonable or  unlawful  injury  to  such 
property  by  reason  of  the  use  made  of  the 
premises?  -must  not  be  left  to  the  jury. 
Frost  V.  Berkeley  Phosphate  Co.  42  S.  C. 
402.  20  S.  E.  280,  26:  693 

139.  In  an  action  to  recover  damages  for 
injuries  resulting  from  the  conducting  of  a 

L.R.A.  Dig.— 181. 


IjTisiness,  which  is  a  nuisance,  the  questionB 
whether  or  not  the  business  is  carried  on 
in  a  convenient  and  proper  place,  and 
whether  or  not  the  use  made  by  its  owner 
of  his  land  is,  under  the  circumstances, 
reasonable,  should  not  be  submitted  to  the 
jury,  since  no  place  can  be  convenient  for 
the  carrying  on  of  a  business  which  is  a  nui- 
sance and  which  causes  substantial  injury 
to  the  property  of  another,  and  no  use  of 
one's  own  land  can  be  reasonable  which  de- 
prives an  adjoining  owner  of  the  lawful  use 
and  enjoyment  of  his  property.  Susque- 
hanna Fertilizer  Co.  v.  Malone,  73  Md.  268, 
20  Atl.  900,  9:  737 

140.  Whether  or  not  the  force  used  in  re- 
gaining possession  of  property  is  excessive 
is  a  question  for  the  jury.  Com.  v.  Dona- 
hue, 148  Mass.  529,  20  N.  E.  171,         2:  623 

141.  The  question  as  to  the  reasonable- 
ness of  an  ordinance  is  one  of  law,  and 
not  of  fact;  but  in  some  cases  the  facts 
must  be  established  before  the  question  can 
be  determined.  Houston  &  T.  C.  R.  Co.  v. 
Dallas,  98  Tex.  396,  84  S.  W.  648,       70:  850 

142.  The  meaning  of  a  by-law  and  its 
reasonableness  are  questions  for  the  court, 
and  not  for  the  jury,  when  there  is  no  dis- 
pute as  to  the  facts.  Carney  v.  New  York 
L.  Ins.  Co.  162  N.  Y.  453,  57  N.  E.  78, 

49:  471 

143.  The  reasonableness  of  a  rule  pre- 
scribed by  a  railroad  company  for  the  gov- 
ernment of  its  business  is  purely  a  question 
of  law,  to  be  decided  by  the  court,  and  not 
a  question  of  fact,  to  be  passed  upon  by 
juries.  South  Florida  R.  Co.  v.  Rhoads,  25 
Fla.  40,  5  So.  633,  3:  733 

144.  Whether  a  regulation  adopted  and 
sought  to  be  enforced  by  a  carrier  of  pas- 
sengers is  or  is  not  reasonable  is  a  ques- 
tion of  law,  and  not  one  of  fact  for  de- 
termination by  a  jurj'.  Central  of  Georgia 
R.  Co.  V.  Motes,  li7  Ga.  923,  43  S.  E.  990, 

62:  507 

145.  Where  the  facts  are  indisputable,  it 
is  the  province  of  the  court  to  determine, 
as  a  matter  of  law,  the  reasonableness  of 
a  regulation  by  which  a  railroad  company 
refuses  to  sell  tickets  or  check  baggage  to 
a  regular  stopping  place  of  a  passenger 
train.  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Lyon,  123    Pa.  140,  16  Atl.  607,  2:  489 

146.' Whether  or  not  a  regulation  exclud- 
ing colored  women  from  a  car  set  apart  for 
fiassengers  is  reasonable  is  a  question  of 
aw,  and  not  of  fact  for  the  jury.  Chilton 
V.  St.  Louis  &  I.  M.  R.  Co.  114  Mo.  88,  21 
S.  W.  458,  19:  269 

147.  The  reasonableness  of  a  rule  requir- 
ing colored  and  white  passengers  to  occupy 
separate  ends  of  a  car  is  a  question  of  law 
for  the  court,  where  there  is  no  dispute  as 
to  the  rule  or  its  violation.  Bowie  v. 
Birmingham  Railway  &  E.  Co.  125  Ala.  397, 
27  So.  1016,  '  50:  632 
Reasonableness  as  to  time. 

148.  When  the  facts  are  undisputed,  and 
different  inferences  cannot  reasonably  be 
drawn  from  the  same  facts,  the  question  of 
what  is  reasonable  time  is  one  of  law  for 
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the  court.     WriTht  v.  Bank  of  the  Metropo- 
lis, 110  N.  Y.  237,  18  N.  E.  79,  1:  289 

149.  What  is  a  reasonable  time  is  a  ques- 
tion of  law,  when  the  facts  are  not  disput- 
ed. Travelers'  Ins.  Co.  v.  Myers,  62  Ohio 
St.  529^  57  N.  E.  458,  49:  760 

150.  The  question  as  to  what  is  a  reason- 
able time  after  indorsement  of  a  demand 
note  within  which  to  demand  payment  and 
give  the  indorser  notice  of  nonpayment  is 
one  of  law  for  the  court,  where  the  facts 
are  not  in  dispute.  Turner  v.  Iron  Chief 
Min.  Co.  74  Wis.  355,  43  N.  W.  149,    5:  533 

151.  The  question  as  to  what  is  a  reason- 
able time,  within  the  rule  that  to  hold  the 
indorser  of  a  demand  note  a  demand  for 
payment  must  be  made  upon  the  maker 
within  a  reasonable  time,  is  one  of  law  for 
the  court,  where  the  facts  are  established  or 
admitted  as  by  demurrer.  Leonard  v.  Olson, 
99  Iowa,  162.  68  N.  W.  677,  35:  381 

152.  A  period  of  about  eight  months  after 
the  expiration  of  the  year  within  which  a 
policy  requires  action  thereon  to  be  brought 
cannot  be  held  unreasonable  as  matter  of 
law,  but  that  question  is  for  the  jury, 
where  the  insurer  had  authorized  a  delay 
for  the  return  of  an  agent  to  whom  it  was 
alleged  that  premiums  had  been  paid. 
Hall  V.  Union  C.  L.  Ins.  Co.  23  Wash.  610, 
63  Pac.  505,  51 :  288 

153.  Whether  the  time  allowed  for  load- 
ing or  unloading  cars,  and  the  charge  made 
for  detaining  cars  beyond  that  time,  are 
reasonable,  is  a  question  of  fact.  Ken- 
tucky Wagon  Mfg.  Co.  v.  Ohio  &  M.  R.  Co. 
98  ky.  152,  32  S.  W.  595,  36:  850 

154.  The  question  of  what  is  a  reasonable 
time  in  which  freight  is  to  be  removed  from 
the  cars  by  the  consignee  so  as  to  relieve 
the  carrier  from  risk  of  loss  is  one  of  law 
for  the  court,  where  there  is  no  dispute 
about  the  material  facts.  Normile  v. 
Northern  P.  R.  Co.  36  Wash.  21,  77  Pac. 
1087,  67:  271 

155.  What  is  a  reasonable  time  for  the 
removal  of  growing  timber  from  land  under 
a  deed  conveying  "all  the  pine  timber  suit- 
able for  sawmill  purposes,"  and  granting  a 
right  of  way  through  the  land,  "to  con- 
tinue as  long  as  said  mill  operations  may 
require,"  is  a  question  of  fact  to  be  decided 
by  the  jury  upon  consideration  of  all  the 
facts  and  circumstances  in  the  case.  Mc- 
Rae  v.  Stillwell,   111   Ga.  65,  36  S.  E.  604, 

55:  513 
Necessity. 
Prejudicial  Error  as  to  Submitting  What  are 

Necessaries,     see     Appeal     and     Error, 

1139. 
See  also  supra,  135-137;  infra,  434. 
For  Editorial  Notes,  see  infra,  VI.  §  8. 

156.  The  necessity  of  keeping  a  barber- 
shop open  on  Sunday  is  a  question  for  the 
court.  Com.  v.  Waldman,  140  Pa.  89.  21 
Atl.  248,  11:  563 

157.  Whether  the  pumping  of  an  oil  well 
on  Sunday  is  a  work  of  necessity  within 
the  meaning  of  a  Sunday  law  is  a  ques- 
tion for  the  jury,  where  the  evidence  is 
(conflicting  as  to  the  injury   which   will   be 


caused  by  not  pumnincr  it.     State  v.  McBee. 
52  W.  Va.  257,  43  S.  E.  121,  60:  638 

158.  The  question  of  tlie  medical  neces- 
sity for  an  abortion  to  get  rid  of  an  illegiti- 
mate foetus  should  not  be  submitted  to  the 
jury  in  an  action  upon  a  policj'  upon  the 
life  of  deceased,  where  no  suggestion  of 
such  necessity,  appears  in  the  evidence. 
Wells  V.  New  England  Mut.  L.  Ins.  Co.  191 
Pa.  207,  43  Atl.  126,  53:  327 

159.  The  jury  must  decide  whether,  un- 
der all  the  circumstances,  an  ofliicer  at- 
tempting to  arrest  for  misdemeanor  a 
drunken  person  who  resists  the  arrest  at  a 
time  when  bystanders  are  present,  who  pre- 
sumably would  render  assistance,  is  justi- 
fied in  striking  him  on  the  head  with  a 
billy,  and,  if  so,  whether  or  not  he  exerts 
more  force  than  is  permissible,  where  the 
blows  result  in  death.  State  v.  Phillips.  119 
Iowa,  652,  94  N.  W.  229,  67 :  292 
Diligence. 

See  also  infra.  435,  454,  482,  483. 

160.  Whether  or  not  a  consignee  of  goods 
C.  O.  D.,  who,  before  receiving  the  goods, 
pays  the  bill,  which  is  presented  by  the  car- 
rier with  knowledge  of  facts  indicating  that 
the  goods  are  damaged,  exercises  due  dili 
gence  in  claiming  a  return  of  the  money  be- 
cause of  such  damage,  is  for  the  jury,  when 
the  claim  is  not  made  before  the  money,  by 
due  course  of  mail,  would  be  transmitted  to 
the  consignor.  Hardy  v.  American  Exp.  Co. 
182  Mass.  328,  65  N.  E.  375.  59:  731 

161.  The  question  of  due  diligence  in  re- 
scinding a  subscription  to  bank  stock  is  for 
the  jury,  where  the  subscriber,  who  lived  in 
a  state  other  than  that  wherein  the  bank 
was  located,  was  induced  to  make  his  sub- 
scription by  correspondence,  and  immediate- 
ly upon  discovering  the  insolvency  of  the 
institution  insisted  that  he  was  not  a  sub- 
scriber, and  subsequently  returned  his 
stock,  refused  to  participate  in  a  re- 
organization, and  brought  suit  for  a  re- 
turn of  his  money.  Newton  Nat.  Bank  v. 
Newbegin.  40  U.  S.  App.  1,  74  Fed.  135,  20 
C.  C.  A.  339,  33:  727 
Probability. 

See  also  infra,  294,  485. 

162.  One  charged  with  conspiracy  to 
murder  is  entitled,  where  the  evidence  tends 
to  show  a  conspiracy  to  bring  a  large  num- 
ber of  men  to  the  state  capitol  to  alarm 
the  legislators,  to  have  the  jury  pass  upon 
the  question  whether  the  killing  of  a  legis- 
lator would  necessarily  or  probably  result 
from  such  an  assemblage.  Powers  v.  Com. 
110  Ky.  386,  61   S.  W.  735,  53:  245 

4.  Relation,  Character,  or  Condition  of  Per- 
sons or  Things. 

163.  The  character  of  the  way  used  by 
the  public,  whether  by  dedication,  prescrip- 
tion, or  invitation,  is  a  matter  of  law,  when 
the  facts  are  undisputed.  Pennsylvania  R. 
Co.  V.  Hammill  (N.  J.  Sup.)  56  N.  J.  L.  370, 
29  .\tl.  151.  24:  531 

164.  Proof  that  a  river  was  sufficient  for 
the  floatage  of  logs  and  (latboats  during  the 
winter   season,  and   that  certain  particular 
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lops  have  been  floated  thereon,  is  not  suf- 
ficient to  authorize  a  declaration  by  the 
court,  as  a  matter  of  law,  that  the  stream 
is  a  public  highway,  but  presents  a  ques- 
tion of  fact  for  the  jury.  Olive  v.  State,  8G 
Ala.  88,  5  So.  G53,  4:  33 

165.  Whether  or  not  in  any  case  build- 
ings that  are  placed  upon  land  become  fix- 
tures, is  a  question  of  fact  to  be  determined 
upon  the  evidence  of  that  particular  case. 
Miller  v.  Waddingham,  91  Cal.  377,  27  Pac. 
750,  13:  680 

166.  A  submission  to  the  jury  of  the  le- 
gitimacy of  a  business,  with  directions  to 
find  it  legitimate  if  it  has  been  substantial- 
ly beneficial  to  the  public,  is  error  when 
there  is  no  evidence  to  support  such  a  find- 
ing except  testimony  which  the«^urors  can- 
not believe  without  surrendering  their  own 
intelligence.  Weltmer  v.  Bishop,  171  Mo. 
110,  71  S.  W.  167.  65:  584 
Vacancy  or  nonoccupancy. 

167.  The  court  may  decide  without  sub- 
mitting the  question  to  the  jury  that  a 
mill  in  which  the  machinery  has  not  been 
operated  for  more  than  thirty  days  is  shut 
down.  Brehm  Lumber  Co.  v.  Svea  Ins.  Co. 
36  Wash.  520,  79  Pac.  34,  68:  109 

168.  What  constitutes  vacancy  or  non- 
occupancy  of  buildings  is  a  question  of  law; 
but  whether  or  not  a  building  is  vacant  or 
imoccupied  within  the  meaning  of  the  law 
is  a  question  of  fact  for  the  jury.  Moody 
V.  Amazon  Ins.  Co.   52  Ohio   St.   12,   38  N. 

E.  1011,  26:  313 

169.  Nonoccupancy  of  a  church  within 
the  meaning  of  an  insurance  policy  is  a 
question  for  the  jury,  when  services  are  not 
held  in  it  and  the  windows  are  boarded  up 
for  the  time  being  because  there  is  no 
minister  to  officiate.     Hampton  v.  Hnrtford 

F.  Ins.  Co.  (N.  J.  Err.  and  App.)  65  N.  J.  L. 
265,  47  Atl.  433,  52:  344 
Liquors  as  intoxicants. 

For  Editorial  Notes,  see  infra,  VI.  §  8. 

170.  Whether  a  certain  fluid  called  "peach 
cider"  is  an  intoxicating  beverage  is  a 
question  for  the  jurv.  Topeka  v.  Zufall,  40 
Kan.  47,  19  Pac.  359,  1:387 

171.  Whether  cider  is  vinous  or  spirituous 
is  not  a  question  of  law,  to  be  decided  by 
the  court,  but  a  question  of  fact,  to  be  de- 
termined bv  the  jury.  Com.  v.  Reyburg, 
122  Pa.  299,  16  Atl.  351,  '      2:  415 

172.  Where  there  is  some  testimony  to 
the  effect  that  persons  using  cider  felt  the 
effects  of  it  the  same  as  if  they  had  been 
drinking  whisky  or  beer,  it  is  sufficient  to 
carry  to  the  jury  the  question  whether  the 
cider  was  a  vinous  or  spirituous  liquor.  Id. 
Carriers. 

173.  What  facts  will  create  the  contract 
relation  of  carrier  and  passenger  is  a  ques- 
tion of  law.  Chicago  &  E.  I.  R.  Co.  v.  Jen- 
nings, 190  111.  478,  60  N.  E.  818,  .54:  827 

174.  What  constitutes  a  passenger  depot 
or  a  station  at  a  particular  place  is  a  ques- 
tion of  fact.  State  v.  Indiana  &  I.  S.  R. 
Co.  133  fnd.  69,  32  N.  E.  817,  18:  502 
Corporations. 

175.  Evidence  tending  to  show  the  organi- 


zation of  a  bank  under  a  legal  charter,  the 
holding  of  stock  in  it,  and  the  receipt  of 
dividends  thereon,  is  sufficient  to  make  a 
question  for  the  jury  whether  the  bank  was 
not  a  corporation  rather  than  a  partnership 
concern.  Hallstead  v.  Curtis,  143  Pa.  352, 
22  Atl.  977,  13:  370 

176.  Whether  or  not  dealings  with  per- 
sons who  have  ineffectually  attempted  to 
form  a  corporation  are  with  the  corpora- 
tion or  with  the  individuals  is  a  question 
for  the  jury.  Slocum  v.  Head,  105  Wis.  431, 
81  N.  W.  673,  50:  324 

177.  Whether  a  corporation  acting  under 
a  contract  which  declares  it  to  be  the  agent 
of  the  insured  only  in  obtaining  insurance 
from  a  foreign  corporation  in  any  manner 
aids  the  foreign  company  in  transacting  its 
insurance  business,  within  the  prohibition 
of  the  Illinois  act  of  1869.  is  a  question  for 
the  jury.  People  v.  People's  Ins.  Exch.  126 
111.  466,  18  N.  E.  774,  2:  340 
Partnership. 

See  also  supra,  175. 

178.  When  the  question  whether  a  part- 
nership exists  is  a  matter  of  doubt  to  be 
decided  bj'  inferences  to  be  drawn  from  all 
the  evidence,  it  is  one  of  fact  for  the  jury; 
and  the  court  should  not. nonsuit  or  direct 
the  jury  to  find  a  verdict  for  the  plaintiff 
or  defendant.  Seabury  v.  Crowell  (N.  J. 
Err.  &  App.)  51  N.  J.  L.  103,  52  N.  J.  L.  413, 
21  Atl.  952,  11:  136 

179.  The  court  must  rule,  as  a  question  of 
law,  that  partners  are  not  entitled  to  the 
protection  of  the  Pennsylvania  limited 
partnership  act,  where  they  have  not  com- 
plied with  its  requirements  in  the  formation 
of  their  partnership,  and  the  defect  appears 
on  the  face  of  their  certificate.  Vanhorne 
V.  Corcoran,  127  Pa.  255,  18  Atl.  16,  4:  386 
Persons  generally. 

For  Editorial  Notes,  see  infra,  VI.  §  8. 

180.  Evidence  that  the  assured  was  ordi- 
narily a  man  of  pleasant  and  genial  dispo- 
sition, whose  family  relations  were  pleas- 
ant, that  after  a  certain  time  he  became 
depressed,  complained  of  pain  in  his  head, 
was  abstracted  and  stupid,  could  not  pay 
close  attention  to  business,  did  not  appear 
to  remember  what  was  told  him,  and  im- 
pressed people  with  whom  he  came  in  con- 
tact that  he  was  out  of  his  right  mind,  and 
that  he  finally  cut  his  own  throat, — is  suf- 
ficient to  go  to  the  jury  upon  the  question 
of  insanity.  Blackstone  v.  Standard  L.  & 
A.  Ins.  Co.  74  Mich.  592,  42  N.  W.  156, 

3:  486 
181.  Whether  a  husband  or  a  wife  has  been 
so  treated  by  the  other  as  seriously  to  in- 
jure health  or  endanger  reason  is  a  pure 
question  of  fact.  Robinson  v.  Robinson,  68 
N.  H.  600,  23  Atl.  362,  15:  121 

182.  Whether  one  is  a  "laboring  man  or 
woman,"  within  Minn.  Gen.  Stat.  chap.  66, 
§  310,  subd.  11,  exempting  wages,  is,  where 
the  kind  of  work  done  is  shown,  a  question 
of  law,  and  not  of  fact.  Wildner  v.  Fergu- 
son, 42   Minn.    112,  43  N.  W.   794,        6:  338 

183.  Whether  a  person  riding  in  the 
private  conveyance  of  another  is  engaged  in 
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a  common  enterprise  with  the  latter  is  a 
question  for  the  jury.  Nisbet  v.  Garner, 
75  Iowa,  314,  39  N.  W.  516,  1:  152 

184.  It  is  a  question  for  the  jury  whethei 
or  not  a  person  was  engaged  in  the  busi- 
ness of  guiding,  within  the  meaning  of  a 
statute  prohibiting  guiding  without  a 
license,  if  he  has  acted  as  a  guide  one  or 
more  times,  since  a  single  act  of  guiding 
might  satisfy  the  jury  that  he  was  engaged 
in  that  business,  while,  on  the  contrary, 
two  or  more  acts,  taken  with  other  circum- 
stances, might  fail  to  satisfy  them.  State 
V.  Snowman.  5)4  Me.  99,  46  Atl.  815,  50:  544 
Physical  condition  of  insured. 

185.  The  question  whether  or  not  a  per- 
son is  in  good  health,  within  the  meaning 
of  an  insurance  policy,  is  for  the  jury,  when 
the  eyidence  is  conflicting  on  the  material 
questions  of  fact.  Barnes  v.  Fidelity  Mut. 
L.  Asso.  191  Pa.  618,  43  Atl.  341,       45:  264 

186.  The  question  whetlier  or  not  an  ap- 
plicant for  insurance  was  sufTering  from  a 
bodily  infirmity,  within  the  meaning  of  a 
warranty  in  the  policy,  where  he  was  draw- 
ing a  pension  from  the  government  for  ver- 
tigo and  impairment  of  sight  because  of  a 
cannon-shot  wound  in  his  head,  is  for  the 
jury  upon  all  .the  evidence  of  the  case. 
Black  v.  Travelers'  Ins.  Co.  58  C.  C.  A.  14, 
121    Fed.  732,  61 :  500 

187.  An  injury  cannot  be  declared,  as 
matter  of  law,  to  be  a  bodily  infirmity, 
within  the  meaning  of  a  warranty  in  a  life- 
insurance  policy,  without  evidence  that  it 
afTects  to  some  extent  the  actual  physical 
condition  of  the  insured.  Id. 

188.  The  question  whether  or  not  a  per- 
son is  wholly  disabled  so  as  to  prevent  him 
from  doing  any  and  every  kind  of  business 
pertaining  to  his  occupation  is  for  the  jury, 
where  the  evidence  shows  that  he  went  to 
his  oflice  every  clay,  but  was  unable  to  do 
any  kind  of  work.  Turner  v.  Fidelity  & 
C.  Co.  112  Mich.  425,  70  N.  W.  898,  38:'  529 
Agency. 

See  also  supra,  177. 

189.  Whether  one  who  negotiates  a  loan 
and  takes  a  l>onns  therefor,  which  the  bor- 
rower pays  in  addition  to  the  highest  legal 
rate  of  interest,  acts  as  agent  for  the  lend- 
er or  for  the  borrower,  is  a  question  of  fact 
for  the  jury.  Vahlberg  v.  Keaton,  51  Ark. 
534.   11   S.  W.  878,  4:  462 

190.  Where  a  party's  letters,  coupled 
with  testimony  that  he  had  made  reports 
to  a  mercantile  agency  of  the  status  of 
merchants,  would  support  a  finding  that  he 
was  an  agent,  hut  there  was  other  evidence 
from  which  the  jury  might  conclude  that 
he  was  not  such  agent,  the  question  of 
agency  should  be  left  to  the  jury.  Brad- 
street  Co.  v.  Ciil,  72  Te.x.  115,  9  S.  W.  753, 

2:  405 
Master  and  servant. 
For  Editorial   Notes,  see  infra,  VI.  §§  5,  8. 

191.  The  question  whether  a  servant's  act 
was  done  in  furtherance  of  the  master's 
business  and  within  the  scope  of  his  em- 
ployment is  generally  one  for  the  jury. 
Haftiniore  Consol.  R.'Co.  v.  Pierce.  89  :\r'd. 
495,  43  Atl.  940,  45:  527 


192.  The  question  is  in  most  cases  one  of 
fact  whether  or  not  the  act  of  a  servant  for 
which  it  is  sought  to  hold  the  master  re- 
sponsible was  done  in  the  execution  of  the 
master's  business,  within  the  scope  of  the 
servant's  employment.  Ritchie  v.  Waller, 
63  Conn.  155,  28  Atl.  29,  27:  161 

193.  The  jury  mutet  determine  whether  or 
not  a  servant  had  abandoned  his  master's 
business  at  the  time  he  committed  a  tort,  so 
as  to  relieve  the  master  from  responsibility 
therefor,  if  there  is  a  conflict  in  the  testi- 
mony so  as  to  leave  the  question  in  doubt. 
Barmore  v.  Vicksburg,  S.  &  P.  R.  Co.  85 
Miss.  426,  38  So.  210,  70:627 

194.  The  question  as  to  whether  or  not  a 
sleeping-car  porter  was  in  the  performance 
of  his  duties  as  servant  of  a  railroad  com- 
pany at  the  time  he  committed  an  assault 
upon  a  passenger,  so  as  to  make  the  com- 
pany liable  for  his  act,  must  be  submitted 
to  the  jury  where  the  evidence  shows  that 
an  accident  rendered  it  necessary  for  the 
passenger  to  be  transferred  from  the  train 
upon  which  he  took  passage  to  another 
train;  that  the  porter  to  whom  he  had  sur- 
rendered his  ticket,  and  who  was  the  only 
person  who  represented  the  company  on  the 
sleeping  car,  assisted  in  making  the  trans- 
fer; that  the  passenger  demanded  a  re- 
turn of  his  ticket,  or  an  introduction  to 
the  persons  in  charge  of  the  new  train, 
so  that  he  might  receive  sleeping-car  privi- 
leges thereon ;  and  that  thereupon  the  por- 
ter committed  the  assault.  Dwindle  v. 
New  York  C.  &  H.  R.  R.  Co.  120  N.  Y.  117, 
24  N.  E.  319,  8:  224 

195.  Whether  the  act  of  a  servant  in 
arresting  a  person  was  for  the  furtherance 
of  his  master's  business,  or  solely  for  his 
own  purposes,  is  a  question  for  the  jury, 
where  there  is  evidence  to  show  that  it  was 
to  get  the  person  out  of  the  way  in  order 
to  run  the  master's  telephone  line  across  his 
property  against  his  consent,  and,  also,  that 
it  was  because  of  an  assault  tliat  the  per- 
son arrested  had  made  on  the  servant. 
Jackson  v.  American  Teleph.  &  Teleg.  Co. 
139  N.  C.  347,  51  S.  E.  1015,  70:  738 

196.  The  question  whether  the  act  of  a 
servant  was  done  within  the  course  of  his 
employment,  or  from  a  mere  desire  to 
wreak  personal  vengeance  without  reference 
to  the  emploj'ment,  is  a  question  for  the 
jury  upon  evidence  which  reasonably  admits 
of  different  inferences.  Nelson  Business 
College  Co.  v.  Lloyd,  60  Ohio  St.  448,  54 
N.  E.  471,  46:  314 

197.  The  master's  liability  for  the  act  of 
1  a   motorman   in  running  his   car   against  a 

buggy  at  a  crossing  is  a  question  for  the 
jury,  notwithstanding  the  claim  that  he 
did  it  maliciously,  if  there  were  any  circum- 
stances from  which  it  could  be  fairly  in- 
ferred that  he  was  simply  endeavoring  to 
clear  the  track  so  he  could  proceed  with  the 
car  or  do  something  m  furtherance  of  his 
master's  business.  Baltimore  Consol.  R. 
Co.    V.    Pierce,    89    Md.   495,   43    Atl.    940, 

45:  527 

198.  Employees  cannot,  as  matter  of  law, 
be    pronounced    fellow   servants    during   the 
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performance  of  a  particular  act  when  the 
evidence  as  to  the  facts  is  conflicting,  and 
the  evidence  and  the  legitimate  conclusions 
to  be  drawn  from  it  are  not  such  that  all 
reasonable  men  would  agree  that  such  was 
their  relation.  Illinois  S.  H.  Co.  v.  Marshall, 
210  111.  562,  71  N.  E.  597,  66:  297 

5.  Fraud  J   Intent;  Belief;   Notice;  Ratifica- 
tion; Consent. 

Fraud. 

See  also  infra,  246. 

For  Editorial  Notes,  see  infra,  VT.  §  7. 

199.  Whether  or  not  an  alleged  misrepre- 
sentation is  so  material  as  to  form  the 
foundation  for  an  action  of  tort  is,  in  the 
absence  of  dispute  as  to  the  facts,  for  the 
court.  Dawe  v.  Morris,  l'49  Mass.  188,  21 
N.  E.  313,  4:  158 

200.  It  is  a  question  of  law  for  the 
court  whether  or  not  a  false  representation 
is  material,  whether  it  is  relied  upon  by 
plaintiff  to  support  an  action  for  deceit,  or 
by  defendant  to  avoid  a  contract  because  of 
deceit.  Greenleaf  v.  Gerald,  94  Me.  91,  46 
Atl.  799,  50:  542 

201.  The  question  as  to  the  materiality 
of  the  omission  to  mention  another  policy 
in  an  application  for  life  insurance,  and  of 
the  fact  that  the  applicant  was  an  embez- 
zler, is  for  the  jury  under  a  statute  provid- 
ing that  misstatements  and  concealments 
shall  not  defeat  the  policy  unless  material. 
Penn  Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav. 
Bank  &  T.  Co.  19  C.  C.  A.  286,  37  U.  S. 
App.  692,  72  Fed.  413,  19  C.  C.  A.  316,  43  U. 
S.  App.  75,  73  Fed.  653,  38:  33 

202.  Whether  or  not  a  false  token  by 
which  one  obtains  money  from  another  is 
one  calculated  to  deceive  one  of  the  ca- 
pacity and  understanding  and  in  the  situa- 
tion of  the  person  who  parts  with  his 
money  on  the  faith  of  it  is  a  question  of 
fact  for  the  jury.  Com.  v.  Beckett,  119  Ky. 
817,  84  S.  W.  758,  68:  638 

203.  Whether  a  sale  on  execution  is  bona 
fide  when  it  is  regular  on  its  face,  but  is 
assailed  on  the  ground  of  fraud  and  col- 
lusion, is  a  question  for  the  jury,  giving  due 
weight  to  the  prima  facie  presumption  in 
its  favor.  Caswell  v.  Jones,  65  Vt.  457,  26 
Atl.  529,  20:  503 

204.  Where  a  transfer  of  real  estate  by  a 
failing  debtor  in  satisfaction  of  an  existing 
debt  is  attacked  by  creditors,  the  question 
of  the  sufficiency  of  the  consideration  for 
the  transfer  should  be  submitted  to  the 
jury.  Mobile  Sav.  Bank  v.  McDonnell,  89 
Ala.  434,  8  So.  137,  9:  645 

205.  Although  the  question  whether  or 
not  a  conveyance  was  made  with  intent  to 
hinder,  delay,  or  defraud  creditors  is 
primarily  one  of  fact,  if  the  facts  shown  are 
prima  facie  evidence  of  such  intent,  the 
law,  in  the  absence  of  anything  to  control 
them,  draws  such  inference.  Matthews  v. 
Thompson,  186  Mass.   14,  71  N.  E.  93, 

66:  421 

206.  The  jury  must  determine  whether  or 
not  the  giving  of  notes  in  payment  of  sub- 
scriptions to  the  capital  stock  of  a  corpora- 


tion was  in  good  faith.  Rouse,  H.  «fe  Co.  v. 
Detroit  Cycle  Co.  Ill  Mich.  251,  69  N.  W. 
511,  38:  794 

207.  Whether  a  sum  of  money  paid  by  a 
railroad  company  to  an  injured  brakemau 
was  paid  in  satisfaction  of  his  damages,  a-s 
the  company  contended,  or  ag  a  donation,  a.?. 
the  brakeman  claimed,  and  whether  a  re- 
lease of  the  company  from  liability  was  ex- 
ecuted by  him  for  the  purpose  of  discharg- 
ing the  company,  or  was  obtained  by  fraud, 
are  questions  for  the  jury,  and  their  find- 
ing will  not  be  disturbed.  Schus  v.  Powers- 
Simpson  Co.  85  Minn.  447,  89  S.    W.  68, 

69 :  887 

208.  The  jury  must  decide  whether  the 
inability  of  an  ignorant  passenger  and  her 
witnesses  to  tell  the  name  of  the  ferry- 
boat on  which  she  claims  to  have  been  in- 
jured is  due  merely  to  ignorance,  or  is  evi- 
dence of  a  fraudulent  claim.  Rosen  v. 
Boston,  187  Mass.  245,  72  N.  E.  992,  68:  153 
Intent. 

See  also  supra,  205,  infra,  244,  251. 
For  Editorial  Notes,  see  infra,  VI.  §  7. 

209.  Although  questions  of  intent  are  for 
the  jurj',  even  when  the  facts  are  undisput- 
ed, yet,  where  the  intent  is  undisclosed, 
proof  must  l>e  given  of  acts  or  words  from 
which  the  inference  may  fairly  be  drawn 
that  such  intent  existed,  before  a  right  to 
go  to  the  jury  upon  such  question  exists. 
Hall  v.  Stevens,  116  N.  Y.  201,  22  N.  E. 
374,  5:  802 

210.  Where  the  facts  are  numerous  and 
equivocal,  susceptible  of  different  inferences 
in  respect  of  the  question.  What  was  the 
real  intent  of  the  parties? — the  question 
whether  there  has  been  such  a  delivery  as 
devests  the  vendor's  lien  is  a  question  of 
fact  for  the  jury.  Conrad  v.  Fisher,  37  Mo. 
App.  352,  8:  147 

211.  Whether  a  telegraph  company,  by 
orally  receiving  and  delivering  messages  re- 
lating to  oil-market  quotations,  where  the 
exigencies  do  not  give  time  to  write  the 
messages,  intends  to  relieve  its  patrons 
from  the  stipulations  contained  in  its 
printed  blanks,  is  a  question  for  the  jury. 
Western  U.  Teleg.  Co.  v.  Stevenson,  128 
Pa.  442,    18  Atl.  441,  5:  515 

212.  Although  in  Massachusetts  the  giv- 
ing of  a  negotiable  promissory  note  is  suf- 
ficient evidence  of  payment  of  a  pre-existing 
debt,  if  there  is  nothing  to  rebut  the  infer- 
ence, where  the  note  was  obtained  for  a 
special  purpose  known  to  the  maker,  by 
a  creditor  who  had  a  lien  for  all  that  was 
due  him,  for  which  no  credit  was  given  on 
the  payee's  books,  or  in  a  statement  of 
credits  subsequently  rendered,  it  is  a  prop- 
er question  for  the  jury  whether  he  accept- 
ed it  in  payment  or  not,  Quimby  v.  Durgin, 
481  Mass.  104,  19  N.  E.  14,  1:514 

213.  The  question  is  for  the  jury  whether 
or  not  acts  of  a  landlord  in  drawing  upon 
the  leased  lot  dirt  sufficient  to  fill  it  from 
1  to  2  feet  deep,  and  in  building  a  dock  in 
front  of  it,  were  authorized  by  a  provision 
in  the  lease  that  he  was  to  enter  "to  make 
such  alterations  or  repairs  as  he  shall  deem 
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necessary  for  the  safety  or  preservation  of 
the  property,"  so  as  not  to  evidence  an  in- 
tention to  accept  a  surrender  of  it.  Knee- 
land  V.  Schmidt.  78  Wis.  345,  47  N.  W.  438. 

11:  498 

214.  The  declining  by  a  devisee  to  state 
whether  or  not  she  has  elected  to  accept  a 
devise  of  lands  already  in  her  possession,  or 
to  claim  dower  in  other  land  devised  by 
the  same  will  to  another  person,  makes  a 
question  for  the  jury  whether  or  not  she 
has  in  fact  elected  to  take  under  the  will. 
Zimmerman  v.  Lebo,  151  Pa.  345,  24  Atl. 
1082,  17:  536 

215.  The  intention  and  purpose  of  the 
president  of  a  corporation  and  of  a  person 
upon  whom  he  calls  for  services,  as  to  the 
adoption  of  a  contract  made  between  them 
on  the  subject  before  the  incorporation  of 
the  company,  is  a  question  for  the  jury. 
Oakes  v.  Cattaragus  Water  Co.  143  N.  Y. 
430,  38  N.  E.  461,  26:544 

216.  The  intention  of  the  parties  to  a 
purchase  of  grain  for  future  delivery,  in 
respect  to  the  delivery,  where  there  is  a 
claim  that  the  intent  Avas  to  make  an 
option  contract  to  be  settled  by  payment  of 
differences,  is  a  question  for  determination 
by  the  jury  on  consideration  of  the  evi- 
dence. Pope  V.  Hanke,  155  111.  617,  40  N. 
E.  839,  28:  568 

217.  The  question  of  the  intention  of  a 
person  taking  out  life  insurance,  to  commit 
suicide,  is  for  the  jury  where  it  appears 
that  he  was  insolvent,  that  his  income  was 
not  sufficient  to  carry  all  his  insurance  and 
support  his  family,  and  that  he  had  embez- 
zled trust  funds  and  was  engaged  in  stock 
speculations,  although  the  suicide  followed 
the  discovery  of  business  irregularities  of 
which  he  was  guilty.  Ritter  v.  Mutual  L. 
Ins.  Co.  17  C.  C.  A."  537,  28  U.  S.  App.  612, 
70  Fed.  954,  42:  583 

218.  The  question  of  intent  in  a  criminal 
case  can  never  be  ruled  as  a  question  of 
law,  but  must  always  be  submitted  to  the 
iurv.  People  v.  Flack,  125  N.  Y.  324,  26  N. 
E.  267,  11:807 

219.  WTiether  the  possession  of  property 
obtained  by  a  trick  or  device  was  obtained 
with  intent  to  steal  is  a  question  for  the 
jury.  State  v.  Edwards,  51  W.  Va.  220,  41 
S.  E.  429,  59:  465 

220.  The  question  of  premeditation  is  one 
of  fact  for  the  jury,  who  must  say  whether 
or  not  the  killing  was  the  result  of  an  in- 
tention formed  upon  premeditation  of  the 
subject,  and  consequently  murder  in  the 
first  desree.  Lovett  v.  State,  30  Fla.  142, 
11  So.  5.50,  17:  705 

221.  Whether  or  not  there  was  sufficient 
cooling  time  after  the  provocation  to  pre- 
vent a  homicide  from  being  done  in  hot 
blood,  so  as  to  make  the  crime  less  than 
murder,  is  a  question  for  the  jury.  State  v. 
Orugin.  147  Mo.  39,  47  S.  W.  1058,      42:  774 

222.  In  trials  for  homicide  committed  in 
resisting  unlawful  arrests,  the  accused  has 
the  right  to  have  the  question  pased  upon 
by  the  jury,  under  proper  instructions  as  to 
the  law  of  the  case   from  the  court,  as  to 


whether  his  action  in  dealing  the  fatal 
blow  was  prompted  solely  by  sudden  pas- 
sion provoked  by  the  unlawfulness  of  his 
arrest,  or  whether  it  resulted  from  malice 
or  a  premeditated  design  to  effect  the  death 
of  the  deceased.  Robertson  v.  State,  43 
Fla.  156,  29    So.  535,  52:  751 

Belief. 

223.  The  de'fense  in  an  action  of  tort, 
that  the  act  was  done  by  way  of  a  joke, 
makes  a  question  for  the  jury  whether  or 
not  the  parties  had  been  perpetrating 
practical  jokes  upon  each  other  in  such  a 
way  that  the  defendant  had  a  right  to  be- 
lieve that  the  plaintiff  would  accept  his  act 
as  a  joke.  Wartman  v.  Swindell  (N.  J.  Err. 
&  App.)    54  IS.  J.  L.  589,  25  Atl.  356, 

18:  44 
Notice. 
See  also  infra,  349,  350,  447,  461. 

224.  Where  a  man  gave  an  agent  in 
charge  of  a  retail  store  authority  to  pur- 
chase goods,  when  he  was  on  the  eve  of 
leaving  home  to  be  absent  for  some  months, 
which  he  revoked  on  his  return,  it  is  a 
question  for  the  jury  whether  the  parties 
dealing  with  the  agent  after  such  revoca- 
tion had  notice  thereof.  Wheeler  v.  Mc- 
Guire,  86  Ala.  398,  5  So.  190,  2:  808 

225.  Whether  a  guest  at  a  hotel  should 
be  treated  as  having  notice  of  the  exist- 
ence of  a  safe  is  a  question  for  the  jury, 
where  he  has  frequently  stopped  there,  and 
there  is  evidence  that  on  some  visit  his  at- 
tention has  been  called  to  the  safe  bv  the 
landlord.  Shultz  v.  Wall,  134  Pa.  262.  19 
Atl.  742,  8:  97 

226.  Whether  or  not  a  member  of  a  bene- 
fit society  had  notice  of  a  hearing,  in  con- 
sequence of  which  he  was  expelled  from  a 
society  for  violating  its  rules,  is  a  ques- 
tion of  fact,  and  not  of  law.  Pepin  v. 
Societe  St.  Jean  Baptiste,  24  R.  I.  550,  54 
Atl.  47,  60:  626 
Ratification. 

227.  The  ratification  of  the  act  of  a  serv- 
ant is  a  question  to  be  passed  upon  under 
all  the  evidence  as  any  other  fact  in  is- 
sue, and  his  mere  retention  in  service  does 
not,  as  a  matter  of  law,  amount  to  ratifi- 
cation. Dillingham  v.  Anthony,  73  Tex.  47. 
11  S.  W.  139,  3:  634 

228.  The  use  by  a  city  of  gas  separators 
sold  to  it,  for  two  months  after  discovering 
that  its  agent  was  paid  a  commission  upon 
the  sale,  is  not  so  conclusive  of  ratification 
of  the  sale  as  to  take  that  question  from 
the  jury.  Findlay  v.  Pertz,  31  U.  S.  App. 
340,  13  C.  C.  A.  559,  66  Fed.  427,  29:  188 
Consent. 

229.  The  jury  must  determine  whether  a 
householder  consented  to  have  his  premises 
searched  by  an  officer  of  the  law  for  evi- 
dences of  crime,  where  the  evidence  upon 
that  subject  is  conflicting.  McClurg  v. 
Brenton,    123   Iowa,    368,   98   N.   W.    881, 

65:  519 

6.  Construction  of  Instruments  or  Contracts. 

Prejudicial    Error    as    to,    see    Appeal    and 
Error,  1137,  1138. 


TRIAL,  n.  c,  6. 


2887 


As  to  Authority  of  Local  Lodges,  see  Be- 
nevolent  Societies,   11. 

As  to  Proper  Execution  of  Wfll,  see  Wills, 
133. 

230.  The  construction  of  a  statute  and  a 
rule  of  a  railroad  company,  to  determine 
whether  an  approach  to  a  railroad  draw- 
bridge is  a  part  of  the  bridge  within  a 
regulation  of  speed  of  trains,  is  for  the 
court,  and  not  for  the  jury.  Savannah,  F.  & 
W.  R.  Co.  V.  Daniels,  CO  Ga:  608,  17  S.  E. 
647,  20:416 

231.  Whether  or  not  the  franchises  of  a 
water  company  are  exclusive  is  a  question 
for  the  court,  where  the  instruments  grant- 
ing them  were  before  it  under  the  plead- 
ings in  a  proceeding  for  instructions  to  ap- 
praisers who  are  to  value  the  property  of 
the  company  which  is  to  be  taken. by  right 
of  eminent  domain;  and  the  question  should 
not  be  referred  to  the  appraisers  to  be  an- 
swered after  the  charters  are  put  in  evi- 
dence before  them.  Kennebec  Water  Dist. 
V.  Water ville,  97  Me.  185,  54  Atl.  6,     60:  856 

232.  The  sufficiency  of  the  notice  of  death 
is  a  question  of  law,  where  it  depends  on 
the  construction  of  an  accident  policy  to 
determine  whether  the  time  of  the  notice 
runs  from  the  date  of  death,  or  of  the 
discovery  of  the  fact  of  death.  Trippe  v. 
Provident  Fund  Soc.  140  N.  Y.  23,  35  N. 
E.  316,  .  22:  432 

233.  The  construction  of  notices  given 
by  a  conditional  seller  of  a  machine  of  in- 
tention to  remove  it  from  the  plant  in 
which  it  was  incorporated  is  for  the  court. 
Schmaltz  v.  York  Mfg.  Co.  204  Pa.  1,  53 
Atl.  522,  59:  907 
Statutes. 

See  also  supra,  230;   infra,  843. 

234.  The  effect  of  a  copy  of  a  statute  or 
part   of   it,   offered   in  evidence,   is   for   the 
court  alone,  as  in  the  case  of  other  docu 
mentarv  evidence.     Union  C.  L.  Ins.  Co.  v. 
Pollard',  94  Va.  146,  26  S.  E.  421,       36:  271 

235.  The  sufficiency  of  the  term  "yel- 
lows" in  a  statute,  as  defining  a  well-known 
disease  of  peach  trees,  is  a  question  for  the 
court,  and  not  for  the  jury.  State  v.  Main, 
69  Conn.   123,  "37   Atl.  80,  36:  623 

236.  The  construction  of  foreign  statutes 
and  the  interpretation  of  judicial  opinions 
are  questions  of  law,  and  not  of  fact. 
I5ank  of  China,  Japan,  and  the  Straits  v. 
Morse,   168   N.   Y.   458,   61    N.   E.   774, 

56:  139 
Pleadings. 

237.  Whether  a  legal  injury  is  pleaded  by 
alleging  the  vacation  of  a  part  of  a  street 
at  some  distance  from  one's  property  is  a 
question  of  law  for  the  court,  and  not  a 
question  for  the  jury.  Dantzer  v.  Indian- 
apolis U.  R.  Co.  141  Ind.  604,  39  N.  E.  223, 

34:  769 

238.  The  sufficiency  of  pleadings  in  ti  libel 
case  is  a  question  for  the  court,  although 
the  jury  are  the  judges  of  the  law  as  well 
as  of  the  facts  in  such  cases.  St.  James 
Military  Academy  v.  Gaiser,  125  Mo.  517,  28 
S.  W.  851,  28:  667 


Contracts. 

See   also  supra,  231-233. 

For   Editorial   Notes,   see   infra,  VI.   §   8. 

239.  It  is  for  the  jury,  and  not  for  the 
•(.urt,  to  determine  whether  the  contract 
upon  which  an  action  is  founded  is  wholly 
in  writing  or  partly  in  parol,  and,  if  the 
latter,  to  determine  from  all  the  evidence  in 
the  case,  written  as  well  as  oral,  what  the 
contract  actually  is.  Roberts  v.  Bonaparte, 
73  Md.   191,  20  Atl.  918,  10:  689 

240.  The  question  whether  an  entire  con- 
tract was  reduced  to  writing,  or  an  inde- 
pendent collateral  agreement  was  made,  is 
one  of  fact  for  the  jury  where  there  is  any 
evidence  to  sustain  a  contention  upon  the 
point.     Hines  v.  Wilcox,  96  Tenn.  148,  328, 

33  S.   W.  914.   34   S.    W.   420,  34:  824 

241.  It  is  a  question  for  the  court  whether 
or  not  an  undisputed  and  unciui vocal  state- 
ment constitutes  a  warranty.  Holmes  v. 
Tyson,  147  Pa.  305,  23  Atl.  564,  15:  209 

242.  The  meaning  of  a  statement  by  one 
seeking  a  contract  for  a  large  amount  of 
rubber  waste,  that  a  rival  buyer  would  be 
entirely  out  of  business  and  that  the  price 
would  be  lower,  is  for  the  jury  where  the 
rival  was  a  combination  of  several  manu- 
facturers operating  their  plans  under  leases, 
and  the  one  making  the  representation 
knew  that  the  combination  intended  to  dis- 
solve, leaving  the  elements  to  continue 
business  independently,  the  effect  of  which 
would  increase  competition  for  the  waste 
and  enhance  the  price.  Simon  v.  Goodyear 
Metallic  Rubber  Shoe  Co.  44  C.  C.  A.  612, 
105   Fed.   573,  52:  745 

243.  Whether  terms  of  art  were  used  in 
their  ordinary  meaning  or  not,  in  a  con- 
tract between  men  familiar  with  the  busi- 
ness to  which  the  terms  relate,  cannot  be 
left  to  the  jury,  although  they  may  deter- 
mine the  meaning  of  the  terms  in  that 
business.    Crawford  v.  Oman  &  S.  Stone  Co. 

34  S.  C.  90,  12  S.  E.  929,  12:  375 

244.  It  is  for  the  jury  to  say  whether  or 
not  the  figures  indicating  $100  in  a  bill  of 
lading  of  a  mare  and  colt  were  meant  to  in- 
dicate the  value  of  both,  or  only  the  value 
of  the  mare.  Coupland  v.  Housatonic  R.  Co. 
61   Conn.  531,  23  Atl.  870,  15:  534 

245.  In  an  action  by  a  real -estate  broker 
to  recover  commissions  for  effecting  a  sale, 
when  the  conversation  constituting  his  con- 
tract with  his  employer  has  been  put  in 
evidence  and  is  ambiguous,  it  is  for  the 
jury  to  say  what  the  contract  really  was; 
and  the  plaintiff,  who  claims  it  to  have 
been  one  of  general  employment,  may,  in 
his  requests  for  instructions,  put  the  case 
to  the  •  iury  upon  that  theory.  Blake  v. 
Stump,  73  Md.  160,  20  Atl.  788.  10:  103 

246.  The  question  as  to  whether  a  con- 
tract or  agreement  entered  into  between  a 
railroad  company  and  a  line  of  steamers 
plying  between  Jacksonville  and  Sanford 
was  entered  into  in  pood  faith,  and  was 
legal  and  binding,  or  whether  such  contract 
constituted    an    oppressive    monopoly,    and 

I  hence  was  not  legal  and  binding,  is  a  mixed 
question  of  law  and  fact,  and  it  was  prop- 
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erly  left  to  the  jury,  to  be  passed  upon  by 
them.  South  Florida  R.  Co.  v.  Rhoads,  25 
Fla.   40,  5  So.  633,  3:  733 

247.  Having  a  stand  in  a  public  market, 
and  selling  from  a  wagon  on  the  street, 
butter,  cheese,  eggs,  and  poultry,  are  suf- 
ficient to  require  the  opinion  of  a  jury 
whether  or  not  such  acts  constitute  a  breach 
of  a  covenant  not  to  engage  in  the  grocery 
business.  Love  v.  Stidham,  18  App.  D.  C. 
306,  53:  397 

248.  Whether  or  not  an  accepted  offer  to 
purchase  insured  property  constitutes  a 
breach  of  a  condition  in  the  policy  against 
change  of  ownership  is  a  question  for  the 
court,  and  not  for  the  jury.  Arkansas  Fire 
Ins.  Co.  V.  Wilson,  67"  Ark.  553,  55  S.  W. 
0.33.  48:  510 

249.  The  question  whether  or  not  a  let- 
ter by  a  purchaser  of  scrap  iron  to  be  paid 
for  as  each  100  tons  was  delivered,  stating 
that  he  would  not  remit  until  he  had 
enough  of  the  balance  of  tbe  contract  in  his 
hands  to  know  that  he  would  receive  the 
amount  purchased,  and  that  as  soon  as  he 
had  two  or  three  cars  above  the  100  tons 
he  would  remit,  amounts  to  a  repvidiation  of 
the  contract  justifying  a  rescission  on  the 
part  of  the  seller,  is  for  the  court.  John- 
son Forge  Co.  v.  Leonard,  3  Penn.  (Del.) 
342,  51    Atl.  305,  57:  225 

250.  The  construction  of  the  words  "using 
coal  for  fuel,  with  sufficient  wood  to  kin- 
dle or  start  the  fire,"  when  used  with  refer- 
ence to  steam  engines  on  insiu'cd  premises, 
is  solely  for  the  court.  Thurston  v.  Bur- 
nett &  B.  D.  Farmers'  Mut.  F.  Ins.  Co.  98 
Wis.  476,  74  N.  W.  131,  41:316 

251.  When,  by  whom,  and  with  what  in- 
tent, an  alteration  in  an  instrument  was 
made,  should  be  submitted  to  the  jury  as 
questions  of  fact  upon  all  the  evidence, 
both  intrinsic  and  extrinsic.  Wilson  v. 
Hayes,  40  Minn.  531,  42  N.  W.  467,  4:  196 

7.  Libel  or  Slander. 

See  also  supra.  Ill,  237;   infra,  505. 
For  Editorial  Notes,  see  infra,  VI.  §  8. 

252.  The  question  of  libel  or  no  libel,  in 
a  civil  action,  is  one  of  law  which  the  court 
nust  dec'de,  where  the  publication  is  admit- 
ted and  the  words  are  unambiguous  and  ad- 
mit of  but  one  sense.  Moore  v.  Francis, 
121   N.   Y.    199,  23  N.   E.    1127,  8:214 

253.  The  libelous  character  of  a  news- 
paper publication,  stating  that  the  former 
manager  of  a  corporation,  who  strangely 
disappeared.. has  been  located,  living  in  lux- 
ury in  Canada,  is  a  question  for  the  jury. 
Press  Pub.  Co.  v.  McDonald,  26  U.  H.  App. 
167.  11   C.  C.   A.   155,   63  Fed.  238,     26:  531 

254.  The  qnostion  of  the  libelous  char- 
acter of  a  publication  and  whether,  if  libel- 
ous, it  is  privileged,  is  for  the  court.  Mauk 
V.  Brundage,  08  Ohio  St.  89,  67  N.  E.  152, 

62:  477 

25.'5.  In   an   action    for  libel,  the  question 

whether  the  jjublication  is  or  is  not  libelous 

per  se  is  a  question  for  the  court,  and  the 

question  whether  or  not  the  publication  is 


privileged,  the  controlling  facts  being  con- 
ceded, is  also  for  the  court.  Id. 

256.  Whether  a  published  statement  that 
a  judgment  has  been  recovered  against  a 
person  is  libelous  per  se  is  a  question  of 
law  for  the  court.  Woodruff  v.  Bradstreet 
Co.  116  N.  Y.  217,  22  N.  E.  354,  5:  555 

257.  The  question  of  the  libelous  char- 
acter of  an  article  which  is  libelous  per  se  is 
properly  decided  by  the  court,  and  not  left 
to  the  jury.  Brewer  v.  Chase,  121  Mich. 
526,   80  N.   W.   575,  46:  397 

258.  A  statement  by  a  clergyman  to  his 
congregation,  in  effect  that  a  certain  physi- 
cian was  excommunicated  by  reason  of  his 
marriage,  that  he  should  be  debarred  from 
being  employed  as  a  physician  in  the  parish, 
and  patients  who  employed  him  could  not  in 
their  sickness  have  the  ministrations  of 
the  clergyman, — may  properly  be  given 
to  the  jurj'  to  determine  whether  or  not  it 
was  made  of  the  physician  in  respect  to  his 
profession  so  as  to  render  it  actionable  per 
se.  Morasse  v.  Brochu,  151  Mass.  567,  25 
N.  E.  74,  8:  524 

259.  In  an  action  for  libel,  it  is  a  ques- 
tion for  the  jury  to  determine  whether  the 
publication  meant  what  it  is  alleged  to 
mean  in  the  innuendo.  Hayes  v.  Press  Co. 
127  Pa.  642,   18  Atl.  331,  5:  643 

260.  The  justification,  on  the  ground  that 
dancing  is  immoral,  of  the  published  opinion 
that  an  academy  where  dancing  is  prac- 
tised is  harmful  to  moral  and  religious  in- 
terests, is  a  question  for  the  jury  under 
the  constitutional  provision  making  them 
judges  of  the  law  as  well  as  of  the  fact» 
in  such  cases.  St.  .lames  Military  Academy 
y.  Oaiser,  125  Mo.  517,  28  S.  W.  851,  28:  667 

261.  The  question  whether  an  occasion 
justifies  a  libelous  answer  to  a  libel  is  for 
the  court  to  determine,  but  the  question  of 
good  faith,  i.  e.,  malice  in  making  the  an- 
swer, is  for  the  jury.  Brewer  v.  Chase,  121 
Mich.  526,  80  N.'W.  575.  46:  397 

262.  Whether  or  not  a  mercantile  agency 
which  receives  information  of  an  assign- 
ment on  a  general  assignment  blank,  to 
which  is  added  a  clause  stating  that  it  was 
to  secure  an  indorser,  and  transmits  it  as 
being  a  general  assignment  -for  creditors, 
exercises  reasonable  care  and  prudence,  so 
as  to  relieve  it  from  liability  for  libel,  is 
a  question  for  the  jury.  Douglass  v.  Dais- 
ley.    52  C.  C.  A.  324,  114  Fed.  628,       57:  475 

263.  A  question  for  the  jury  as  to  malice 
of  the  writer  of  a  defamatory  letter  is 
raised,  although  the  question  of  privilege  is 
for  the  court,  where  violent  language  is 
used,  and  improper  and  evil  motives  are  at- 
tributed. Sullivan  v.  Strahom-Hutton- 
Evans  Commission  Co.  152  Mo.  268,  53  S. 
W.   912,  47:  859 

264.  The  question  whether  one  who  sup- 
ported certain  measures  thereby  championed 
legislation  opposed  to  the  moral  interests  of 
the  community,  as  an  alleged  libel  charged 
him  with  doing,  is  one  for  the  jury.  Eikhoff 
V.  Gilbert,  124  Mich.  353,  S3  N.  W..  110, 

51:451.. 

265.  A  question  of  special  damages  in  an 
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action  for  libel  in  publishing  a  person  as  a 
delinquent  debtor  is  for  the  jury,  where 
he  proves  that  one  person  has  refused  him 
credit  on  account  of  the  publication.  ]\Iuetze 
V.  Tuteur,  77  Wis.  23G,    4G  N.  \v^.  123,    1):  8G 

8.  Negligence, 

a.  General  Rules. 

Proximate  Cause,  see  supra,  110-132. 
Directing  Verdict,  see  infra,  555-.568. 
See    also    supra.    82-98;    infra,    812. 
For  Editorial  Notes,  see  infra,  VI.  §  5. 

266.  Whether  the  consequences  of  a  negli- 
gent act  ought  to  have  been  foreseen  is 
a  question  for  the  jury.  Lillibridge  v.  Mc- 
Cann.  117  Mich.  84,    75  N.  W.  288,      41:  381 

267.  Ordinarily  the  question  of  negligence 
is  one  of  fact  for  the  jury,  to  be  determined 
from  all  the  facts  and  circumstances  shown 
in  evidence;  and  it  is  error  for  the  court 
to  group  certain  facts  in  evidence  together, 
and  instruct  the  jury  that  they  constitute 
negligence.  Chicago,  B.  &  Q.  R.  Co.  v. 
Krayenbuhl,  65  Neb.  889,  91   N.  W.  880. 

59:  920 

268.  Questions  of  dispute  of  matters  of 
fact  relating  to  negligence  and  contributory 
negligence  are  properly  submitted  to  the 
jury.  New  York  &  G.  L.  R.  Co.  v.  New 
Jersey  Electric  R.  Co.  (N.  J.  Sup.)  60  N. 
J.    L.   52,    37   Atl.    627,  38:  516 

269.  The  question  of  negligence  or  con- 
tributory negligence  is  one  of  fact,  and  not 
of  law.  when  the  evidence  is  conflicting  or 
reasonable  men  might  differ  as  to  infer- 
ences which  ought  to  be  drawn  from  the  un- 
disputed evidence.  Jacksonville,  T.  &  K.  W. 
R.  Co.  V.  Peninsular  Land,  T.  &  Mfg.  Co.  27 
Fla.  1,  157,  9  So.  661,  17:  33 

270.  The  question  of  negligence  must  be 
left  to  the  jury  when  the  facts  or  the  in- 
ferences to  be  drawn  from  them  are  in  any 
degree  doubtful.  Gratiot  v.  Missouri  P.  R. 
Co.  (Mo.)  16  S.  W.  384,  19  S.  W.  31,    16:  189 

271.  When  a  given  state  of  facts  is  such 
that  reasonable  men  may  differ  upon  the 
question  whether  there  was  negligence  or 
not,  the  determination  of  the  matter  is  for 
the  jurv.  Raines  v.  Chesapeake  &  0.  R. 
Co.  39  W.  Va.  50,  19  S.  E.  565,  24:  226 

272.  But  when  the  facts  are  such  that' 
all  reasonable  men  must  draw  from  them 
the  same  conclusion, — when  there  is  no 
room  for  two  reasonable  opinions  about  it, 
— it  becomes  a  question  of  law  for  the 
court.  Id. 

273.  Where  there  is  no  controversy  in  re- 
gard to  the  facts  or  inferences  that  may  be 
fairly  drawn  therefrom,  the  question  of  neg- 
ligence is  one  of  law,  for  the  court  to  de- 
termine. Manning  v.  Chesapeake  &  O.  R. 
Co.  36  W.  Va.  329,  15  S.  E.  81,  16:  271 

274.  Negligence  is  a  question  of  law  if 
but  one  conclusion  can  reasonably  be  drawn 
from  undisputed  facts,  but  otherwise  a 
question  of  fact  for  the  iurv.  Tobev  v. 
Burlington,  C.  R.  &  N.  R.  Co.'04  Iowa,"  256. 
62    N.    W.    761,  33:  496 

275.  Negligence  is  to  be  declared  by  the 


court  as  a  matter  of  law,  when  the  facts 
are  admitted  or  not  in  controversy,  and  but 
one  inference  can  be  drawn  from  them. 
Clark  V.  Louisville  &  N.  R.  Co.  101  Kv.  34, 
39    S.   W.   840,  36:  123 

276.  When,  on  the  trial  of  a  cause,  a  ques- 
tion is  presented  as  to  the  existence  of 
negligence  or  contributory  negligence,  and 
the  facts  which  the  evidence  reasonably 
tends  to  establish  are  such  that  all  rea- 
sonable men  must  draw  the  same  conclu- 
sions from  them,  the  case  is  one  of  law  for 
the  court;  but  if  fairminded  men  may  hon- 
estly draw  different  conclusions,  the  cause  i 
should  not  be  withdrawn  from  the  jury. 
Neeley  v.  Southwestern  Cotton  Seed  Oil  Co. 

13  Okla.  356,  75  Pac.  537,  64:   145 

277.  The  court  is  authorized  to  pro- 
nounce certain  conduct  negligent  only  when 
no  other  construction  may  reasonably  be 
placed  upon  it  in  the  circumstances.  Dixon 
V.  Chicago  &  A.  R.  Co.  109  Mo.  413,  19  S. 
W.  412,  18:  792 

278.  An  action  for  negligent  injuries 
should  not  be  withdrawn  from  the  jury,  un- 
less the  conclusion  follows,  as  matter  of 
law,  that  no  recovery  can  be  had  upon  any 
view  that  can  be  properly  taken  of  the 
facts  the  evidence  tends  to  establish.  Texas 
&  P.  R.  Co.  V.  Carl  in,  49  C.  C.  a.  605,  111 
Fed.  777,  60:462 

279.  The  existence  of  negligence  cannot 
be  determined  as  a  matter  of  law,  unless 
the  inference  of  it  from  the  facts  is  certain 
and  incontrovertible.  Philadelphia,  W.  &  B. 
R.  Co.  V.  Anderson,  72  Md.  519,  20  Atl.  2, 

8:  673 

280.  Whether  an  act  is  or  is  not  negligent 
is  a  question  for  the  jury,  and  not  of  law 
for  the  court,  if  different  minds  may  prop- 
erly draw  different  inferences,  even  from  the 
same  established  facts.  Salladay  v.  Dodge- 
ville,  85  Wis.  318,  55  N.  W.  696.       20:  541 

281.  Negligence  becomes  a  question  of  law 
in  the  absence  of  any  prescribed  standard 
and  where  there  is  a  combination  of  facts 
and  circumstances  to  show  negligence,  only 
when  those  facts  and  circumstances  are  so 
decisive  one  way  or  the  other  as  to  leave 
no  reasonable  doubt  about  it.  Worthington 
v.  Central  Vermont  R.  Co.  64  Vt.  107,  23 
Atl.  590,  15:  326 

282.  The  determination  of  what  is  neg- 
ligence is  for  the  court,  in  North  Carolina. 
Emrv  V.  Raleigh  &  G.  R.  Co.  109  N.  C.  589, 

14  S'  E.  352,  15:  332 

283.  The  court  cannot  deprive  defendant 
in  an  action  for  negligent  injuries,  of  the 
right  to  a  verdict  of  the  jury,  where  the 
Constitution  preserves  the  right  to  trial  by 
jury  inviolate,  by  instructing  that  he  was 
guiltv  of  negligence,  although  the  facts  are 
undisputed.  Shobert  v.  May,  40  Or.  68,  66 
Pac.  466.  55:  810 

284.  The  meaning  of  the  word  "negligent" 
is  a  question  of  law  where  the  law  de- 
clares that  the  other  conditions  being  pres- 
ent a  person  is  liable  for  the  injury  caused 
by  his  conduct  if  it  is  negligent  in  the 
sense  denoting  the  conception  of  moral 
blame  or  fault  imputed  to  a  person  legally 
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liable  for  the  consequences  of  an  uninten- 
tional act.     Nolan  v.  New  York,    N.  H.     & 
H.  R.  Co.  70  Conn.  159,  39  Atl.  115,  43:  305 
Contributory  negligence. 
See  also  supra,  97,  98,  268,  269,  276;  infra, 

354. 
For  Editorial  Notes,  see  infra,  VI.  §  5. 

285.  Wliether  or  not  a  child  injured 
through  another's  negligence  was  in  the  ex- 
ercise of  ordinary  care  and  caution  for  one 
of  its  age  and  discretion  is  a  question  for 
the  jury.  Rachmel  v.  Clark,  205  Pa.  314, 
54  Atl.  1027,  62:  959 

286.  The  question  whether  or  not  one  is 
guilty  of  contributory  negligence  is  ordi- 
narily for  the  jury;  it  is  only  when  the  facts 
which  condition  the  question  are  stipulated, 
or  are  established  by  testimony  which  is 
free  from  substantial  conflict,  and  the  in- 
ference from  the  facts  is  so  certain  that 
all  reasonable  men,  in  the  exercise  of  a  fair 
and  impartial  judgment,  must  agree  upon  it, 
that  the  question  of  contributory  negligence 
may  be  lawfully  withdrawn  from  the  jury. 
Cary  v.  Morrison,  63  C.  C.  A.  267,  129  Fed. 
177,  65:  659 

287.  The  contributory  negligence  of  the 
injured  party  cannot  be  taken  from  the 
jury  in  an  action  to  recover  damages  for 
personal  injuries,  except  in  cases  where  it 
is  clear  that  there  was  some  new  act  of 
negligence  on  the  part  of  defendant  that 
was  the  proximate  cause  of  the  injury. 
Rider  v.  Syracuse  Rapid  Transit  R.  Co.  171 
N.  Y.   139,  63  N.   E.  836,  58:  125 

6.  Injuries  to  Passengers  or  Persons  Await- 
ing Trains. 

(1)    Negligence    of   Carrier. 

Direction  of  Verdict,  see  infra,  564. 
See   also   supra,   95,   115;    infra,   308a,   375, 
564. 

288.  Although  a  railroad  corporation  must 
be  taken  to  have  known  at  the  time  of  a 
disaster  the  facts  which  subsequently  point- 
ed out  the  cause  thereof,  yet  it  is  entitled 
to  go  to  the  jury  on  the  question  whether  or 
not  those  facts  would,  before  the  accident, 
have  indicated  to  a  competent  person,  con- 
sidering them  with  the  care  which  is  nec- 
essary when  human  life  is  involved,  that  the 
road  was  unsafe.  Littlejohn  v.  Fitchburg 
R.  Co.  148  Mass.  478,  20  N.  E.  103,     2:  502 

288a.  The  mere  fact  that  a  woman  in- 
jured by  being  dragged  by  a  street  car  on 
which  her  clothing  was  caught  testified  that 
she  should  think  the  bolt  on  which  her 
clothing  caught  had  no  part  in  throwing 
her  down,  aside  from  the  jerking  of  the 
car,  will  not  require  the  exclusion  from  the 
jury  of  the  question  as  to  negligence  in  the 
position  of  the  bolt,  since  the  jury  from  all 
the  circumstances  may  decide  that  the  bolt 
was,  without  her  knowledge,  the  cause  of 
the  accident.  Tunnicliff'e  v.  Bay  Cities 
Consol.  R.  Co.  102  Mich.  624,  61   N.  W.   11, 

32:  142 

289.  The  question  whether  or  not  a  flood 
which  broke  a  railroad  trestle  was  such  as 


could  have  been  reasonably  anticipated  is 
for  the  jury.  Terre  Haute  &  I.  R.  Co.  v. 
Fowler,  154  Ind.  682,  56  N.  E.  228,       48:  531 

290.  The  question  whether  a  violent  col- 
lision of  an  engine  with  cars  against  which 
it  was  backed  was  the  result  of  unavoidable 
accident  or  of  negligence  is  a  question  for 
the  jury,  where  the  engine  was  in  charge 
of  the  fireman,  and  could  not  be  stopped  be- 
cause the  loss  of  a  nut  or  pin  prevented 
applying  the  air  brakes.  Lane  v.  Spokane 
Falls  &  N.  R.  Co.  21  Wash.  119,  57  Pac. 
367,  46:  153 

291.  The  questions  whether  dangers  exist- 
ed at  a  railroad  station,  and  whether  they 
were  habitual  and  notorious,  and  whether 
the  company  had  knowledge  of  them,  or 
should  have  had  such  knowledge,  where  the 
evidence  is  in  dispute,  are  questions  which 
must  be  submitted  to  the  jury  for  their 
determination.  Exton  v.  Central  R.  Co.  (N. 
J.  Err.  &  App.)  63  N.  J.  L.  356,  46  Atl.  1099, 

56:  508 
291a.  Whether  or  not  the  unevenness  of 
the  ground  at  a  point  used  by  passengers  in 
alighting  from  a  car  is  such  as  to  consti- 
tute negligence  on  the  part  of  the  carrier 
is  a  question  for  the  jury.  Poole  v.  Con- 
solidated Street  R.  Co.  100  Mich.  379,  59  N. 
W.  390,  25:  744 

292.  The  questions  of  the  provision  of  a 
reasonably  safe  and  accessible  exit  from  a 
railroad  terminal,  and  of  the  negligence  of  a 
passenger  injured  by  attempting  to  use  a 
stile  over  a  wire  fence  for  that  purpose, 
are  for  the  jury,  where  the  evidence  shows 
that  there  was  an  opening  through  the  fence 
40  rods  away,  and  another  400  or  500  feet 
away,  not  in  sight,  which  might  have  been 
closed  on  the  day  of  the  accident.  Cotant 
V.  Boone  Suburban  R.  Co.  125  Iowa,  46,  99 
N.  W.  115,  69:  982 

293.  The  question  of  the  negligence  of  a 
railroad  company  in  placing  a  baggage  truck 
between  two  tracks,  in  the  space  used  for 
receiving  and  discharging  passengers,  of  such 
width  that,  as  originally  placed,  it  would 
clear  a  train  passing  upon  either  side,  but 
so  constructed  as  to  veer  easily  so  that  a 
moving  train  would  come  in  contact  with  it 
and  render  it  dangerous  to  passengers  with- 
in the  space,  is  for  the  jury,  in  an  action 
to  recover  damaws  for  the  death  of  a  man 
killed  while  awaiting  the  arrival  of  a  rela- 
tive on  an  incoming  train,  where  the  engine, 
baggage  and  smoking  car  cleared  the  truck, 
but  the  next  car,  though  of  the  same  width, 
struck  and  hurled  it  against  deceased,  in- 
flicting the  injuries  from  which  he  died. 
Denver  &  R.  G.  R.  Co.  v.  Spencer,  27  Colo. 
313,   61   Pac.   606,  51:  121 

294.  The  negligence  or  carelessness  of  a 
railroad  company  and  the  unfitness  or  gross 
negligence  or  carelessness  of  its  servants  or 
agents,  should  be  submitted  to  the  jury  on 
evidence  that  a  train  running  at  extraor- 
dinary speed  struck  a  person  as  he  was  at- 
tempting to  get  on  a  somewhat  crowded 
platform  from  which  passengers  were  accus- 
tomed to  take  trains,  which  was  across  the 
track   from  a  station,  and  which  was  nar- 
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row  and  insufficient  for  the  accommodation 
of  the  passengers  accustomed  to  use  it. 
Young  V.  New  York,  N.  H.  &  H.  R.  Co.  171 
Mass.  33,  50  N.  E.   455,  41 :  193 

295.  The  question  of  the  negligence  of  a 
railroad  company  is  for  tlie  jury  where  it 
put  a  train  in  motion  and  forced  an  intend- 
ing passenger  to  choose  between  being  left 
and  boarding  the  moving  cars  at  a  place 
known  by  it,  but  not  by  him,  to  be  unsuit- 
able, after  having  established  the  practice 
of  bringing  the  train  to  a  suitable  place 
for  receiving  passengers  before  despatching 
it  on  its  journey.  Mills  v.  Missouri.  K.  & 
T.  R.  Co.  94  Te.x.  242,  59  S.  W.  874,  55:  497 

'296.  Whether  employees  of  a  carrier 
should  assist  a  woman  with  several  bundles 
to  alight  from  a  train  is  a  question  for  the 
jury.  Te.xas  &  P.  R.  Co.  v.  Mi<Jer,  79  Tex. 
78,   15  S.  W.  264,  11:  395 

297.  The  question  of  negligence  or  wan- 
tonness in  ejecting  trespassers  from  moving 
trains  is  usually  for  the  jury.  Southern 
Kansas  R.  Co,  v.  Sanford,  45  Kan.  372,  25 
Pac.  891,  11:  432 

298.  The  extent  of  the  intoxication  of  a 
passenger,  the  conductor's  knowledge  of  his 
condition,  and  the  safety  of  the  place  at 
which  he  was  ejected,  are  questions  for  the 
jury.  Louisville  &  N.  R.  Co.  v.  Johnson, 
108  Ala.  62,  19  So.  51,  31:  372 

299.  Whether  or  not  the  measure  of  care 
which  a  railroad  company  owed  to  a  drunk- 
en passenger  dancing  and  staggering  be- 
tween the  open  doors  of  the  baggage  car 
was  such  that  by  its  exercise  he  could  have 
been  prevented  from  falling  out  to  his  in- 
jury is  a  question  for  the  jury.  Wheeler 
V.  Grand  Trunk  R.  Co.  70  N.  H.  607,  50  Atl. 
103,  54:  955 

300.  The  jury  must  determine  whether 
or  not  a  railroad  company  could  have  pre- 
vented a  drunken  passenger  staggering  and 
dancing  between  the  open  doors  of  a  bag- 
gage car,  without  capacity  to  appreciate  the 
danger,  from  falling  out  and  being  injured. 

Id. 

301.  It  is  a  question  of  fact  for  the  jury 
whether  a  carrier  exercised  reasonable  care 
for  a  passenger  who  was  in  a  feeble  mental 
and  physical  condition.  Croom  v.  Chicago, 
M.  &  St.  P.  R.  Co.  52  Minn.  296,  53  N.  W. 
1128,  18:  602 

302.  Negligence  of  a  conductor  in  seizing 
a  passenger  to  save  himself  as  he  stumbled 
is  a  question  for  the  jury  in  an  action  by 
the  passenger,  although  the  cause  of  the 
stumbling  is  not  shown.  Whalen  v.  Con- 
solidated Traction  Co.  (N.  J.  Err.  &  App.) 
Gl   N.  J.   L.  606,  40   Atl.   645,  41 :  836 

303.  The  liability  of  a  street  car  com- 
pany for  injury  to  a  passenger  by  the  con- 
ductor cannot  be  decided,  as  matter  of  law, 
where  the  conductor  explains  his  conduct 
by  stating  that,  in  passing  along  the  foot- 
board on  the  side  of  the  car  he  lost  his  bal- 
ance, and,  to  save  himself  from  falling, 
reached  for  the  stanchion,  when  his  hand 
came  in  contact  with  plaintifT, — since  the 
jury  have  a  right  to  pass  upon  the  truth 
of  such  assertion.  Kohner  v.  Capitol  Trac- 
tion   Co.    22    App.    D.    C.    181,  62:875 


304.  Net^lect  of  the  duty  to  keep  a  rea- 
sonable watch  over  the  safety  of  sleeping 
passengers  and  their  persons  is  a  question 
for  the  jury,  where  the  only  person  whose 
duty  it  was,  under  the  rules  of  the  com- 
pany to  keep  a  lookout  in  the  car,  had 
taken  charge  of  it  after  a  long  and  fati- 
guing passage  which,  to  some  extent,  dis- 
qualified him  for  the  duties  of  a  watchman, 
and  he  on  two  occasions  during  the  night, 
when  the  train  had  stopped  at  stations, 
voluntarily  absented  himself  for  at  least 
twenty  minutes  at  a  time.  Pullman's  Pal- 
ace Car  Co.  v.  Hunter,  107  Ky.  519,  54  S. 
W.  845,  47 :  286 

305.  It  is  a  question  of  fact  for  the  jury 
whether  or  not  a  railroad  company  is  guilty 
of  negligence  in  not  taking  proper  steps 
to  have  the  baggage  of  a  passenger  carried 
by  the  train  on  which  he  travels,  and  to 
have  it  so  carried  throughout  the  whole 
length  of  the  journey.  Wald  v.  Pittsburg, 
C.  C.  &  St.  L.  R.  Co.  162  111.  545,  44  N..  E. 
888,  35:  356 

306.  The  question  of  the  reasonableness 
and  sufficiency  of  an  excuse  made  by  a  car- 
rier for  a  delay  in  the  delivery  of  live  stock 
transported  by  it  is  for  the  jury.  Bosley  v. 
IJaltimore  &  O.  R.  Co.  54  W.  Va.  563,  46  S. 
E.  613,  66:  871 

307.  The  question  as  to  the  negligence  of 
a  carrier  in  failing  to  forward  a  corpse  by 
a  certain  train  is  for  the  jury.  Louisville 
&  N.  R.  Co.  V.  Hull,  113  Ky.  561,  68  S.  W. 
433,  57:771 

308.  The  safety  and  suitability  of  a  plat- 
form used  by  a  railroad  company  for  un- 
loading horses  from  a  car  is  a  question  for 
the  jury,  when  the  evidence  is  conflicting. 
Chesapeake  &  0.  R.  Co.  v.  American  Exch. 
Rank,   92   Va.  495,   23   S.  E.  935,       44:  449 

(2)  Contributory  Negligence. 

See  also  supra,  292. 

For  Editorial  Notes,  see  infra,  VI.  §  5. 

308a.  The  questions  of  the  negligence  of  a 
carrier  and  the  contributory  negligence  of  a 
passenger  who  is  injured  while  riding  on  a 
car  platform  are  for  the  jury.  Graham  v. 
McNeill,  20  Wash.  466,  55  Pac.  631,  43:  300 

309.  The  question  whether  a  passenTer 
riding  on  the  front  platform  of  an  electric 
car  is  in  the  exercise  of  due  care  is  or- 
dinarily for  the  jury.  Sweetland  v.  Lvnn  & 
B.  R.  Co.   177  Mass.  574,   59  N.  E.  443, 

51:  783 

310.  The  question  whether  or  not  a  per- 
son riding  on  the  front  platform  of  an  elec- 
tric street  car  took  such  precautions  to 
avoid  injury  as  the  obvious  and  usual  dan- 
gers of  his  position  required  is  for  the  jury, 
where  the  facts  are  disputed  or  are  sus- 
ceptible of  more  than  one  conclusion.  Wat- 
son V.  Portland  &  C.  E.  R.  Co.  91  Me.  584, 
40  Atl.  699,  44:  157 

311.  Whether  a  passenger  is  guilty  of  con- 
tributory negligence  or  want  of  due  care 
by  riding  in  a  car  with  his  elbow  projecting 
out  of  the  window  is  a  question  for  the 
jury,  and  the  court  will  not   instruct  that 
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lie  was  prima  facie  negligent.  Quinn  v. 
South  Carolina  K.  Co.  29  S.  C.  381,  7  S. 
E.  614,  1 :  682 

312.  Whether  an  injury  to  the  hand  and 
wrist  of  a  passenger,  which  were  inside  the 
car,  from  a  stick  of  wood  entering  through 
the  window,  was  caused  or  contributed  to 
by  the  fact  that  his  elbow  slightly  pro- 
jected from  the  window,  is  a  question  for 
the  jury.  Moakler  v.  Portland  &  W.  V. 
R.  Co.  18  Or.  189,  22  Pac.  948,  6:  656 

313.  Contributory  negligence  of  a  passen- 
ger who  is  standing  in  a  car,  and  is  thrown 
down  by  a  violent  collision  of  a  backing  en- 
gine with  the  car,  ia  a  question  for  the 
jury,  and  cannot  be  declared  as  matter  of 
law.  Lane  v.  Spokane  Falls  &  N.  R.  Co. 
21  Wash.  119,  57  Pac.  367,  46:  153 

314.  Whether  or  not  the  intoxication  of  a 
passenger  renders  him  incapable  of  under- 
standing the  danger  of  a  position  which  he 
has  assumed  or  from  protecting  himself 
from  its  hazards,  although  he  is  able  to  talk, 
laugh,  sing,  and  dance  about,  is  a  question 
for  the  jury.  Wheeler  v.  Grand  Trunk  R. 
Co.  70  N.  H.   607,  50  Atl.   103,  54:  955 

315.  The  reasonableness  of  the  conduct 
of  a  lady  passenger  who  hurts  her  arm 
while  attempting  to  escape  in  haste  and 
fright  from  a  car  in  which  an  oil  lamp 
has  blazed  up,  and  oily  waste  with  jvhich  a 
brakeman  tries  to  smother  the  flames  has 
caught  fire,  is  a  question  for  the  jury. 
Gannon  v.  New  York,  N.  H.  &  H.  R.  Co.  173 
Mass.  40,  52    N.  E.  1075,  43:  833 

316.  A  person  desiring  to  take  passage 
on  an  electric  street  car,  who  attempts  for 
that  purpose  to  go  over  the  track  on  a 
cross  walk,  after  proper  signals  have  been 
given  to  stop  the  car,  and  who  mistakenly 
believes  the  car  is  slacking  speed,  but  is 
deceived  by  the  glare  of  the  headlight  in 
the  darkness,  and  by  the  fact  that  the  car 
is  running  at  unlawful  speed,  and  who  is 
struck  and  injured  by  the  car,  is  not  guilty 
of  contributory  negligence,  as  a  matter  of 
law,  but  this  is  a  question  for  the  jury. 
Walker  v.  St.  Paul  City  R.  Co.  81  Minn. 
404,  84  N.  W.  222,  51 :  632 

317.  It  is  negligence  as  matter  of  law, 
and  does  not  present  a  question  for  the 
jury,  where  one  alighting  fropi  a  street  car 
passes  behind  it  and  deliberately  steps  upon 
a  parallel  track  without  looking  for  an  ap- 
proaching car  which  he  could  have  seen  a 
mile  away.  Baltimore  Traction  Co.  v.  Helms, 
84  Md.  515,  36  Atl.  119,  36:  215 

318.  A  passenger  who  alights  from  a  train 
receiving  and  discharging  passengers  at  a 
regular  stopping  place,  and,  while  proceed- 
ing towards  the  station,  is  struck  by  an 
incoming  train,  is  not  necessarily  charge- 
able with  contributory  negligence  although 
he  might  have  seen  the  danger  had  he 
looked  and  listened,  but  the  question  is  for 
the  jury.  Atlantic  Citv  R.  Co.  v.  Goodin, 
(N.  J.  Err.  &  App.)  62  N.  J.  L.  394,  42  Atl. 
333,  45:  671 

319.  Except  in  cases  marked  by  gross  and 
inexcusable  negligence,  whether  a  passenger 
in  attempting  to  cross  a  railroad  track  at 


a  station  exercised  that  degree  of  care  and 
caution  which  prudent  persons  of  ordinary 
intelligence  usually  exercise  under  like  cir- 
cumstances is  a  question  of  fact  for  the 
jury.  Parsons  v.  New  York  C.  &  H.  R.  R. 
Co.    113    N.    Y.    355,   21    N.   E.    145,     3:  683 

320.  Whether  or  not  a  passenger  was  neg- 
ligent in  failing  to  look  and  listen  for  ap- 
proaching trains  before  crossing  a  track 
between  the  place  where  he  alighted  from 
the  train  and  the  public  highway  is  a  ques- 
tion for  the  jury.  Chesapeake  &  O.  R. 
Co.  V.  King,  40  C.  C.  A.  432,  99  Fed.  251, 

49:  102 

321.  The  question  whether  a  passenger  at 
a  railroad  station  exercised  reasonable  care 
to  avoid  injury  in  the  use  of  a  passageway 
leading  to  the  baggage  room  is  for  the  jury, 
where  difl'erent  inferences  can  reasonably  be 
drawn  from  the  evidence.  Exton  v.  Central 
R.  Co.  (N.  J.  Err.  &  App.)  63  N.  J.  L.  356, 
46  Atl.  1099,  56:  .508 

322.  Reasonable  prudence  of  a  woman 
when  ejected  from  a  train,  in  undertaking 
to  walk  to  a  certain  place,  is  a  question 
for  the  jury.  Sloane  v.  Southern  Cal.  R 
Co.   Ill   Cal.   668,  44  Pac.   320,  32:  193 

323.  The  contributory  negligence  of  a  per- 
son killed  through  the  negligence  of  rail- 
road employees  while  awaiting  the  arrival 
of  a  relative  on  an  incoming  train,  in  the 
space  between  two  tracks,  used  by  the  com- 
pany for  receiving  and  discharging  pas- 
sengers, is  a  question  for  the  jury,  where 
the  situation  did  not  suggest  imminent  dan- 
ger. Denver  &  R.  G.  R.  Co.  v.  Spencer,  27 
Colo.  313,  61  Pac.  606,  51:121 
Boarding  or  leaving  moving  trains. 

See  also  supra,  97,  313. 

For  Editorial  Notes,  see  infra,  VI.  §  5. 

324.  The  exercise  of  due  care  or  caution 
in  boarding  an  electric  stret  car  while  in 
motion  is  a  question  for  the  jury.  Cicero  & 
P.  Street  R.  Co.  v.  Meixner,  160  111.  320,  43 
N.  E.  823,  31 :  331 

325.  The  question  of  negligence  in  step- 
ping onto  a  train  moving  at  the  rate  of  2  or 
3  miles  an  hour  is  for  the  jury.  Distler  v. 
Long  Island  R.  Co.  151  N.  Y.  424,  45  N. 
E.  937,  35:  762 

326.  Whether  or  not  alighting  from  a 
moving  train  constitutes  negligence  is  a 
question  of  fact  to  be  determined  by  the 
jury,  taking  into  consideration  all  the  cir- 
cumstances connected  therewith.  Pennsyl- 
vania Co.  V.  Marien,  123  Ind.  415,  23  N.'E. 
973,  7:687 

327.  It  is  a  question  for  the  jury  whether 
a  man  is  guilty  of  negligence  in  stepping 
from  a  car,  or  preparing  to  do  so,  when  it 
is  going  about  three  miles  an  hour.  Wat- 
kins  V.  Birmingham  R.  &  E.  Co.  120  Ala. 
147,  24  So.  392,  43:  297 

328.  Alighting  from  a  train  moving  at  the 
rate  of  about  5  miles  an  hour,  by  one  law- 
fully thereon,  who  claims  that  it  was  start- 
ed without  giving  him  an  opportunity  to 
alight,  is  not  negligence  per  se,  but  it  is 
for  the  jury  to  determine  whether  the  per- 
son acted  as  a  reasonably  cautious  man 
would  under  like  circumstances.    New  York, 
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P.  &  N.  R.  Co.  V.  Coulbourn.  69  Md.  360,  16 
Atl.  208.  1  :  541 

329-330.  The  question  of  the  contributory 
negligence  of  a  passenger  in  getting  off  a 
train  which  has  gone  some  distance  past 
the  depot  before  stopping,  where  the  place 
is  a  bad  one  to  alight,  is  for  the  jury.  Foss 
V.  Boston  &  M.  R.  Co.  66  N.  H.  256,  21  Atl. 
222,  11:367 

331.  Whether  the  circumstances  justify  a 
woman  in  jumping  from  a  car  running  down 
a  steep  grade  with  no  one  in  charge  of  it, 
and  with  no  one  in  it  but  women  and  chil- 
dren, some  of  whom  she  sees  getting  off,  is 
a  question  for  the  jury.  Western  Maryland 
R.  Co.  V.  Herold,  74  Md.  510,  22  Atl.  323, 

14:  75 

332.  Whether  a  passenger  en  a  freight 
train  is  justified  in  supposing  that  pas- 
sengers are  to  be  discharged  at  the  first 
stop  of  the  train  after  the  station  has  been 
announced  is  a  question  for  the  jury.  Chi- 
cago &  A.  R.  Co.  V.  Amol,  144  111.  261,  33  N. 
E.  204,  19:  313 

333.  It  is  not  negligence  as  a  matter  of 
law  for  a  passenger  on  a  railroad  train, 
who  is  familiar  with  the  management  of 
railroads,  and  who  knows  from  his  familiar- 
ity with  the  train  schedule  that  a  collision 
between  the  train  upon  which  he  is  riding 
and  one  coming  from  the  opposite  direction 
is  imminent  and  liable  to  occur  at  any  mo- 
ment because  of  the  negligence  of  the  com- 
pany's employees,  to  go  forward  into  the 
baggage  car.  and,  just  as  the  trains  are 
about  to  collide,  to  jump  to  the  groimd, — 
so  as  to  prevent  his  recovering  from  the 
company  the  damages  thereby  occasioned, 
even  although  passengers  who  retained  their 
seats  in  the  cars  were  not  seriously  injured. 
The  question  as  to  the  existence  of  negli- 
gence on  his  part  is  for  the  jury  under  all 
the  circumstances  of  the  case.  Cody  v.  New 
York  &  N.  E.  R.  Co.  151  Mass.  462,  24  N. 
E.  402,  7:843 

334.  Whether  or  not  a  passenger  was  guil- 
ty of  negligence,  who,  in  the  night,  after 
the  name  of  his  station  had  been  called  and 
the  train  had  stopped,  attempted  to  alight 
from  the  car,  is  a  (juestion  for  the  jury,  al- 
though the  car  had  stopped  before  reaching 
the  platform,  which  fact  he  might  have  dis- 
covered by  looking  for  the  station  lights, 
and  after  a  momentary  pause  had  begun 
to  move  again  slowly  before  he  made  the  at- 
tempt,^at  least  if  there  is  nothing  to  show 
that  he  knew  the  purpose  of  the  renewed 
movement  of  the  train.  Philadelphia.  W.  & 
B.  R.  Co.  V.  Anderson,  72  Md.  519,  20  Atl. 
2,  8:  673 

335-336.  The  negligence  of  a  girl  on  a 
street  car  in  going  to  the  door  while  the  car 
is  in  motion,  after  she  has  twice  asked  the 
conductor  to  stop  the  car  because  of  her 
sudden  illness,  with  the  purpose  of  seeing 
whether  she  could  not  get  someone  on  the 
street  to  stop  the  car,  is  a  question  for  the 
jury.  McCann  v.  Newark  &  S.  O.  R.  Co. 
(N.  J.  Err.  &  App.)  58  N.  J.  L.  642,  34  Atl. 
1052,  33:  127 

337.  Whether  a  passenger  in  jumping 
from  a  public  carriige  when  directed  to  do 


so  by  the  driver,  while  the  horses  were  run- 
ning and  kicking,  was  guilty  of  contributory 
negligence  or  not,  is  a  question  of  fact  for 
the  jury.  Budd  v.  United  Carriage  Co.  25 
Or,  314,  35  Pac.  600,  27:279 

c.  Injuries   on  Highways. 

(1)  In  General. 

See  also  supra,  83,  84,  93,  137. 

For  Editorial  Notes,  see  infra,  VJ.  §  5. 

338.  Whether  the  fact  that  a  woman 
heard  a  whistle  and  became  frightened  as 
she  was  walking  along  the  street  in  the 
night  was  sufficient  to  excuse  her  immedi- 
ate attention  to  the  walk  before  her  is  a 
question  for  the  jury.  Graves  v.  Battle 
Creek,    95    Mich.    266,    54    N.    W.    757, 

19:  641 

339.  The  negligence  of  each  party  is  a 
question  for  the  jury,  where  a  person  on 
horseback  turns  to  the  left,  leaving  the 
traveled  road  to  the  right,  in  a  dark  night, 
on  hearing  the  approach  of  another  driv- 
ing at  a  high  rate  of  speed,  notwithstanding 
that  the  statute  provides  that  persons  meet- 
ing on  highways  shall  each  turn  to  the 
right.  Reipe  v.  Elting,  89  Iowa,  82,  56  N. 
W.  285,  26:  769 

340.  Whether  or  not  one  driving  on  the 
wrong  side  of  the  highway  in  violation  of 
the  statute  should  have  anticipated  a  col- 
lision through  the  shying  of  horses  travel- 
ing in  the  opposite  direction,  within  the 
rule  that  negligence  is  not  the  proximate 
cause  of  an  accident  unless  it  might  have 
been  foreseen,  is  a  question  for  the  jury. 
Ncal  V.  Rendall,  98  Me.  69,  56  Atl.  209, 

63:  668 

341.  It  is  a  question  for  the  jury  whether 
railings  or  barriers  are  necessary  to  make 
a  highway  reasonably  safe  for  travelers. 
Molloy  V.'  Walker  Twp.  77  Mich.  448,  43 
N.   W.    1012,  6:  695 

342.  Whether  an  injury  on  a  highway  bv 
the  sliding  of  the  rear  end  of  a  vehicle  over 
an  embankment  would  have  occurred  if 
proper  railings  or  barriers  had  been  provid- 
ed at  the  place  is  a  question  for  the  jury 

Id. 

343.  The  jury  must  determine  whether 
the  plumber  or  the  city  was  responsible  for 
the  acts  of  laborers  in  leaving  unguarded 
an  excavation  made  in  the  street  to  connect 
private  property  with  the  city  water  main, 
where  a  city  ordinance  prohibited  any  per- 
son without  the  consent  of  the  water  board 
from  taj)ping  or  making  any  connection 
with  a  distributing  pipe,  which  had  been 
interpreted  to  include  the  making  of  the  ex- 
cavation by  the  board,  whose  custom  had 
been  to  furnish  men  for  that  purpose,  and 
the  plumber  employed  by  the  landowner 
had,  in  accordance  with  such  custom,  ap- 
plied for  and  received  the  men,  who  were 
to  be  paid  by  the  city,  which  was  to  be 
reimbursed  by  the  plumber.  Wilson  v. 
Troy,  135  N.  Y.  96,  32  N.  E.  44,  18:  449 

344.  It  is  a  question  for  the  jury  whether 
the  crossing  of  a  bridge  by  a  steam  trac- 
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tion  engine  drawing  a  water  tank  is  a  usual 
and  ordinary  mode  of  travel  and  transpor- 
tation of  property  over  bridges  in  that  lo- 
cality, such  as  should  have  been  anticipated 
and  provided  for  in  the  exercise  of  ordinary 
care.  Hardin  County  v.  Coffman,  60  Ohio  St 
527,    54   N.   E.    1054,  48:  455 

345.  Whether  or  not  a  city  is  negligent 
in  permitting  an  electric  light  to  be  placed 
in  such  a  manner  that  the  shadow  cast  by 
the  supporting  pole  conceals  an  opening  in 
a  cross  walk,  which  may  cause  injury  to 
pedestrians,  is  a  question  for  the  jurv. 
Stone  V.  Seattle,  30  Wash.  65,  70  Pac.  249, 

67 :  253 

346.  Whether  or  not  a  difference  of  3 
inches  in  height  between  a  concrete  sidewalk 
and  an  adjoining  gravel  one  is  such  a  defect 
as  to  render  the  municipality  liable  for  in- 
jury to  a  traveler  caused  by  stumbling  over 
the  inequality  is  a  question  for  the  jury 
Watertown  v.  Greaves,  50  C.  C.  A.  172,  112 
Fed.   183,  56:  865 

.347.  Whether  or  not  a  efty  performs  its 
duty  by  seeing  that  slippery  ice  on  a  side- 
walk is  covered  with  malt  sprouts  is  a 
question  of  fact  for  the  jury.  Reedy  v.  St 
Louis  Brewing  Asso.  161  Mo.  523,  61  S.  W. 
859,  53 :  805 

348.  It  cannot  be  assumed  conclusivelv. 
as  matter  of  law,  that  a  sidewalk  covered 
with  slippery  ice,  over  which  malt  sprouts 
have  been  spread,  is  safe  until  they  are 
swept  off.  Id. 

349.  Although  the  question  of  notice  to 
the  city  of  dangerous  ice  on  the  sidewalk  is 
for  the  jury,  where  it  froze  during  the 
night,  and  in  the  morning  was  covered  by 
the  abutting  owner  with  malt  sprouts, 
which  were  swept  off  by  boys  about  dark 
on  the  evening  of  the  accident,  yet,  if  the 
jury  is  not  from  the  vicinage,  it  should  not 
be  permitted  to  draw  the  inference  of  notice 
from  consideration  of  the  care  that  would 
be  exercised  by  the  city's  "proper  officers 
having  charge  of  keeping  its  streets  in  re- 
pair." Id. 

350.  Whether  or  not  a  city  should  have 
known  that  a  boiler  for  the  heating  of  an 
abutting  building  was  located  under  the 
sidewalk  is  a  question  for  the  jury,  where 
the  city  ordinances  prescribe  a  certain  kind 
of  structviral  work  in  case  the  space  under 
the  walk  is  to  be  utilized,  require  inspection 
by  city  officials  of  all  alterations  in  build- 
ings, and  a  permit  to  make  certain  altera- 
tions affecting  that  walk,  which  would  re- 
quire inspection,  had  been  granted.  Beall 
V.    Seattle,    28    Wash.    593,    69    Pac.    12. 

61 :  583 

351.  The  question  of  negligence  in  leaving' 
cracked  windows  above  a  sidewalk  is  for 
the  jurj',  where  the  testimony  tends  to 
show  a  dangerous  condition  of  the  windows. 
Delzur  v.  B.  Stroh  Brewing  Co.  119  Mich. 
282,  77  N.  W.  948,  44:  500 

352.  The  negligence  of  a  blacksmith  in 
working  at  his  anvil  in  an  open  door  and 
only   6   feet   from  the   sidewalk,    with    the 


horn  of  the  anvil  towards  the  door,  as  a 
result  of  which  a  sprawl  or  scale  from  his 
hammer  struck  a  passerby  in  the  eye  de- 
stroying it,  is  a  question  for  the  jury, 
where  the  evidence  is  conflicting.  Parish 
V.  Williams,  88  Iowa,  66,  55  N.  W.  74, 

20:  273 

353.  The  presumption  of  negligence  aris- 
ing from  an  injury  to  a  passer-by  in  a  pub- 
lic street  from  a  broken  electric  wire  is 
not  overcome,  so  as  to  require  the  case  to 
be  taken  from  the  jury,  by  testimony  of 
defendant's  employees  that  the  wire  was 
properly  constructed  and  put  up.  Boyd  v. 
Portland  General  Electric  Co.  40  Or.'  126, 
66  Pac.  576,  57:  619 
Contributory  negligence. 

See  also  supra,  98,  339. 

354.  The  court  cannot  decide  whether  or 
not  negligence  of  a  man  who  is  driving  a 
horse  is  imputable  to  his  wife,  who  is  in- 
jured by  collision  of  the  carriage  with  one 
traveling  in  the  opposite  direction,  from 
the  mere  fact  that  the  relation  of  husband 
and  wife  exists  between  them,  and  that  she 
is  sixty-eight  and  he  seventy-two  years  of 
age.  Noal  v.  Rendall,  98  Me.  69,  56  Atl. 
209,  63:  668 

355.  A  question  of  the  exercise  of  due 
care  by  persons  driving  a  horse  on  a  high- 
way, which  becomes  frightened  by  the 
water  from  an  open  hydrant,  is  a  question 
for  the  jury.  Topeka  Water  Co.  v.  Whit- 
ing, 58  Kan.  639,  50  Pac.  877,  39:  90 

356.  ^Vhether  or  not  the  loss  of  control 
of  a  horse  which  shies  in  a  highway  so  as 
to  bring  the  vehicle  into  collision  with  one 
traveling  in  the  opposite  direction  was 
momentary  or  uncontrollable  is  a  question 
for  the  jury.  Neal  v.  Rendall,  98  Me.  69, 
56  Atl.  209,  63:668 

357.  Whether  the  rate  of  speed  at  which 
a  person  was  driving  was  greater  than  that 
permitted  by  an  ordinance,  and,  if  so, 
whether  the  illegal  act  contributed  to  a 
collision  with  another  team,  are  questions 
for  the  lury.  Broschart  v.  Tut  tie,  59  Conn. 
1,   21    Atl.  925,  11:  33 

358.  Whether  a  particular  vehicle  is  un- 
suitable and  not  roadworthy  because  un- 
wieldy and  unmanageable  is  a  question  for 
the  jury.  Molloy  v.  Walker  Twp.  77  Mich. 
448.'43'N.  W.   1012,  6:  695 

359.  Whether  or  not  a  person  walking  in 
the  wagon  track  of  a  bridge,  which  is  safe, 
is  guilty  of  negligence  in  leaving  it  and 
entering  upon  the  sidewalk  to  avoid  a  pass- 
ing team,  by  reason  of  which  he  is  injured 
through  a  concealed  defect  in  the  sidewalk, 
is  a  question  for  the  jury.  Danville  v. 
Robinson,  99  Va.  448,  39  S.  E.  122,    55:  162 

360.  The  question  of  the  contributory 
negligence  of  a  boy  between  eight  and  nine 
years  ot  age,  who  is  killed  by  falling 
through  a  hole  in  a  city  bridge  (arising  on 
evidence  introduced  without  objection),  is 
one  of  fact  to  be  determined  by  the  jury 
after  considering  his  maturity  and  capacity 
and  all  the  circumstances  of  the  case. 
Buechncr  v.  New  Orleans,   112  La.  599,  36 

So,  603,  66:  334 
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(2)    Railroad   and   Street   Railway  Cases. 

(a)    In  General. 

Injury  on  Railroad  Right  of  Way,  see  infra, 

446-453. 
See  also  Railroads,  222. 

361.  The  question  of  negligence  of  rail- 
road employees  in  failing  to  discover  a  per- 
son driving  on  the  track  in  a  public  street 
and  to  stop  the  train,  and  his  alleged  con- 
tributory negligence,  are  questions  for  the 
jury.  Kellny  v.  Missouri  P.  R.  Co.  101  Mo. 
67,  13  S.  W.  806,  8:  783 

At  railroad  crossing. 
For  Plditorial  Notes,  see  infra,  VI.  §  5. 

.362.  Whether  or  not  the  failure  of  a  rail- 
road company  to  give  warning  of  the  ap 
proach  of  a  train  to  a  crossing^on  a  trestle 
over  a  public  highway  is  negJigence  should 
be  left  to  the  jury.  Rupard  v.  Chesapeake 
&  0.  R.  Co.  88  Ky.  280,  II  S.  W.  70,    7:  316 

363.  Whether  a  freight  train  obstructing 
a  highway  crossing  did  or  did  not  give  to 
the  noise,  steam,  and  smoke  of  another 
passing  train  a  character  which  they  would 
not  pos.sess  in  the  absence  of  the  obstruc- 
tion, so  as  to  make  a  concurrent  cause  of 
the  frightening  of  a  team,  is  a  question  for 
the  jury  where  there  is  evidence  that  tlie 
team  was  accustomed  to  trains.  Sellick  v. 
Lake  Shore  &  M.  S.  R.  Co.  93  Mich.  375,  53 
N.  W.  556,  18:  154 

364.  Negligence  in  moving  a  train  after  it 
has  stood  longer  than  the  statutory  period 
of  five  minutes  across  a  public  street,  with- 
out giving  timely  warning  of  an  intention 
to  do  so,  is  a  question  for  the  jurv.  Lake 
Erie  &  W.  R.  Co.  v.  Mackey,  53  "Oliio  St. 
370.  41  N.  E.  980,  29:  757 

365.  The  issue  as  to  whether  a  street  wa3 
rightfully  obstructed  by  a  railroad  train 
should  be  submitted  to  the  jury,  if  the  cir- 
cumstances attending  the  blockade  are  such 
that  reasonable  persons  might  entertain  dif- 
ferent views  as  to  whether  the  action  of  the 
company  was  justifiable.  Chicago  &  N  W. 
R.  Co.  V.  Prescott,  19  U.  S.  App.  291,  8  C.  C. 
A.  109,  59  Fed.  2.37,  23:  654 

365a.  The  question  of  the  liability  of  a 
railroad  company  for  a  collision  because  of 
failure  to  take  proper  steps  to  avoid  it  after 
discovering  the  peril  of  a  traveler  on  the 
highway  should  not  be  submitted  to  the 
jury,  where  the  evidence  shows  conclusively 
that  sucli  avoidance  would  have  been  im- 
possible. Colorado  &  S.  R.  Co.  v.  Thomas, 
33  Colo.  517,  81    Pac.  801,  70:  681 

306.  The  jury  must  decide  the  question 
of  tlie  negligence  of  a  railroad  company 
which  killed  a  person  at  a  street  crossing, 
where  the  evidence  as  to  whether  or  not 
proper  signals  were  given  is  conflicting. 
Lorenz  v.  Burlington  C.  R.  &  N.  R.  Co.  115 
Iowa,  377,  88  N.  W.  835,  56:  752 

Street  railways. 

Direction  of  Verdict,  see  infra,  562. 
For  Editorial  Notes,  see  infra,  VI.  §  5. 

367.  The  question  of  negligence  in  per 
mitting  electric  cars  to  meet  and  pass  at  a 
street  crossing  is  one  of  fact  in  the  light  of 
ftU   the  evidence   in   the    case.     Roberts    v. 


Spokane    Street  R.   Co.  23   Wash.    325,    63 
Pac.  506,  54:  181 

368.  Two  and  a  half  miles  an  hour  can- 
not, as  matter  of  law,  be  said  not  to  be  an 
excessive  speed  for  an  electric  street  car, 
when  it  meets,  at  a  busy  street  crossing 
another  car  on  a  parallel  track,  where  its 
mechanism  for  controlling  the  current  is  de- 
fective. Id. 

369.  Negligence  of  a  street  railway  com- 
pany in  operating  an  electric  car  with  only 
one  employee  who  does  duty  both  as  motor- 
man  and  conductor  on  a  line  laid  on  a  turn- 
pike at  grade  where  persons,  horses,  and  ve- 
hicles are  constantly  passing,  is  a  question 
for  the  jury.  Citizens'  Rapid  Transit  Co.  v. 
Dew,  100  Tenn.  317,  45  S.  W.  790,      40:  518 

370.  Whether  a  cable  car  was  run  closer 
to  a  buggy  on  the  track  than  was  prudent, 
and  whether  there  was  negligence  in  failing 
to  stop  it  to  allow  the  buggy  to  leave  the 
track,  are  questions  for  the  jury.  Hicks  v. 
Citizens'  R.  Co.  124  Mo.  115,  27  S.  W.  542, 

25:  508 

371.  The  jury  must  decide  whether  or  not, 
under  all  the  circumstances  of  the  case,  a 
street  car  company  is  guilty  of  negligence 
in  approaching  a  street  crossing  at  an  un- 
reasonable speed,  which  results  in  a  collision 
with  a  vehicle  using  the  highway.  Marden 
V.  Portsmoxith,  K.  &  Y.  Street  R.  Co  100 
Me.  41.  60  Atl.  530,  69:  300 

372.  Whether  or  not  a  motorman  used 
due  care  is  a  question  for  the  jury,  where, 
with  his  lever  in  next  to  the  fastest  notch 
until  within  a  few  feet  of  it,  he  overtook  a 
band  playing  while  parading  the  streets, 
knowing  that  some  of  the  men  were  in  close 
proximity  to  the  track.  Montgomery  v. 
Lansing  City  Electric  R.  Co.  103  Mich.  46, 
61  N.  W.  543,  29:  287 

373-374.  The  jury  must  determine  wheth- 
er or  not  the  motorman  on  an  electric  car 
keeps  such  a  lookout  as  the  circumstances 
demand,  or  give  such  warning  as  is  neces- 
sary, when  he  discovers  that  a  child  is 
upon,  or  approaching,  the  track.  Chicago 
City  R.  Co.  V.  Tuohy,  196  111.  410,  63  N.  E. 
997,  58:  270 

375.  Negligence  of  a  street  railway  com- 
pany in  not  avoiding  the  deflection  of  a  car 
from  the  main  track  to  a  branch  track  so 
as  to  strike  a  person  waiting  to  take  it  is 
a  question  for  the  jury.  Donovan  v.  Hart- 
ford Street  R.  Co.  65  Conn.  201,  32  Atl.  350, 

29:  297 

376.  The  jury  must  decide  whether  or  not 
a  recovery  should  be  permitted  on  behalf 
of  the  driver  of  a  fire  truck  injured  by  a 
collision  with  a  street  car  at  a  crossing; 
where,  although  he  was  negligent  in  ap- 
proaching the  crossing  without  having  his 
horses  under  contvol,  the  evidence  is  con- 
flicting as  to  whetlibr  or  not  the  car  could 
have  been  stopped  in  time  to  avoid  the  col- 
lision, or  a  prudent  man  would  have  been 
justified  in  expecting  that  it  would  be 
stopf^pd  in  view  of  the  fact  that  the  fire 
truck  had  the  right  of  way.  Garritv  v.  De- 
troit Citizens'  Street  R.  Co.  112  Mich.  360, 
70  N.  W.  1018,  37:  529 

377.  Negligence    of    a    motorman    on    an 
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electric  car  and  of  a  boy  nearly  eight  years 
old  striici<  by  the  car  a  little  distance  be- 
hind another  standing  car  on  a  parallel 
track  are  questions  for  the  jury,  where  the 
testimony  is  conflicting,  and  the  motornian 
admits  that  he  did  not  have  his  car  under 
control,  and  there  is  evidence  to  show?  that 
no  bell  or  gong  was  sounded  and  that  the 
boy  did  not  look  for  the  car  before  going 
upon  the  track.  Consolidated  Traction  Co. 
V.  Scott  (iSr.  J.  Err.  &  App.)  58  N.  J.  L. 
682,  34  Atl.  1094,  '  33:  122 

378.  The  question  of  negligence  in  run- 
ning a  tank  car  on  an  electric  street  rail- 
way, with  waving  black  coats  hanging 
thereon  in  such  way  as  to  frighten  horses, 
is  a  question  for  the  jury.  McCann  v.  Con- 
solidated Traction  Co.  (N.  J.  Err.  &  App.) 
59  N.  J.  L.  481,  36  Atl.  888,  38:  236 

(b)  Contributory  Negligence. 

See  also  supra,  361. 

At  railroad  crossing. 

Direction  of  Verdict,  see  infra,  568. 

See  also  supra,  316,  317,  376. 

379.  Whether  or  not  a  person  in  pursuit 
of  a  cow  which  has  escaped  from  his  control 
acts  as  an  ordinarily  prudent  man  would 
act  under  the  circumstances,  in  not  looking 
and  listening  before  attempting  to  cross  a 
railroad  track,  so  as  not  to  be  chargeable 
with  contributory  negligence  in  case  he  is 
injured  bv  a  train,  is  for  the  jurv.  Lorenz 
v.  Burlington  C.  R.  &  N.  R.  Co.  "^115  Iowa, 
377,   88   N.   W.   835,  56:  752 

380.  Failure  of  one  approaching  a  rail- 
road crossing  to  constantly  look  both  ways 
for  the  approach  of  trains  will  not  be  pro- 
nounced negligence  by  the  court.  Gratiot 
v.  Missouri  P.  R.  Co.  (Mo.)  16  S.  W.  384, 
19   S.   W.   31,  16:  189 

381.  Whether  or  not  due  care  requires  one 
who,  after  observation  as  to  the  safety  of 
crossing  a  railroad  track,  has  received  the 
impression  that  no  trains  are  approaching 
the  crossing,  to  test  the  accuracy  of  stich 
impression  by  further  observation  before 
acting  upon  it,  is  a  question  for  the  jurv, 
and  not  for  the  court.  Id. 

382.  Whether  a  traveler  who  stopped  and 
listened  before  attempting  to  cross  a  rail- 
road was  negligent  in  not  stopping  at  a 
point  nearer  the  railroad  is  a  question  for 
the  jurv.  Newhard  v.  Pennsylvania  R.  Co. 
153  Pa.  417,  26  Atl.  105,  19:  -563 

383.  Negligence  in  attempting  to  cross  a 
railroad  track  without  the  usual  pre- 
cautions, where  a  gate  is  open  and  a  person 
in  the  gatekeeper's  place  makes  a  signal  to 
the  traveler,  the  meaning  of  which  is  in  dis- 
pute, is  a  question  for  the  jury.  Evans  v 
Lake  Shore  &  M.  S.  R.  Co.  88  Mich.  442,  50 
N.  W.  386,  14:  223 

384.  The  extent  to  which  a  traveler  on  a 
highway  may  rely  on  the  assurance  of 
safety  furnished  by  raised  gates  or  tjie  ab- 
sence of  a  flagman  customarily  present 
when  a  train  is  approaching  a  crossing  is  a 
question  of  fact  for  the  jury,  unless  it  con- 
clusively appears  that  he  relied  exclusively 


thereon.     Woehrle  v.  Minnesota  Transfer  R. 
Co.  82  Minn.  165,  84  N.  W.  791,  52:  348 

385.  It  is  contributory  negligence  as  a 
matter  of  law  for  a  man  in  possession  of 
all  his  faculties  to  attempt  to  cross  a  rail- 
road track  within  from  3  to  6  feet  of  an 
engine  backing  towards  him  at  the  rate  of 
from  10  to  15  miles  an  hour;  and  the  negli- 
gence of  the  railroad  company  becomes  im- 
material. State  use  of  Dyrenfurth  v.  Bal- 
timore &  O.  R.  Co.  73  Md.  374,  21  Atl.  62, 

11:  442 

386.  The  question  of  the  negligence  of  a 
person  who  drove  across  a  side  track  before 
discovering  an  approaching  engine,  which 
was  wholly  or  partly  concealed,  and  wis 
then  taken  upon  the  track  while  trying  to 
turn  her  horse,  which  was  frightened  by  the 
engine, — is  for  the  jury.  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Shieder,  88  Tex.  152,  30  S.  W. 
902,  28:  .538 

387.  The  negligence  of  a  boy  twelve  years 
old  in  standing  so  near  a  passing  train  that 
he  is  drawn  under  it  by  a  current  of  air 
is  a  question  for  the  jury,  and  cannot  be 
declared  as  a  matter  of  law.  Graney  v.  St 
Louis,  I.  M.  &  S.  R.  Co.  140  Mo.  89,  41  S 
W.  246,  38:  633 
[Aff'g  on  Rehearing  38  S.  W.  969.] 

388.  Whether  or  not  a  child  nine  years  ot 
age  is  a  trespasser  in  attempting  to  cross 
a  railroad  track  by  climbing  over  a  car 
coupling  is  a  question  for  the  jurv.  Lake 
Erie  &  W.  R.  Co.  v.  Mackey,  53  Ohio  St. 
370,  41  N.  E.  980,  29:757 

389.  Negligence  of  a  child  ni'ne  years  old 
in  attempting  to  pass  between  cars  at  a 
railroad  crossing  when  the  train  had  stooi 
longer  than  the  law  allowed  is  a  question 
for  the  jury.  Id 

.On  street  car  track. 
See  also  supra,  377. 

390.  Whether  a  person  driving  on  a  street 
car  track  could  have  left  it  more  expedi- 
tiously than  he  did,  and  by  so  doing  have 
avoided  an  injury  received  from  the  car,  is 
a  question  for  the  jury.  Hicks  v.  Citizens' 
R.  Co.   124  Mo.   115',  27  S.  W.  542,     25:  508 

391.  Whether  or  not  a  person  is  guilty  of 
negligence  in  attempting  to  cross  a  street 
railway  track  in  front  of  an  approaching 
car  is  generally  a  question  of  fact  for  the 
jury.  Kansas  City-Leavenworth  R.  Co.  v. 
Gallagher,  68  Kan.  424,  75  Pac.  469,    64:  344 

392.  The  court  will  not,  as  a  matter  of 
law,  say  that  it  is  negligence  for  one  driv- 
ing a  team  to  attempt  to  cross  a  street  car 
track  at  a  public  crossing,  after  looking 
along  the  track  244  feet  without  seeing  a 
car  when  he  is  only  20  feet  from  the  track; 
but  the  question  is  for  the  jury.  Marden  v. 
Portsmouth,  K.  &  Y.  Street  R.  Co.  100  Me. 
41,  60  Atl.  530,  69:  300 

393.  Whether  or  not  a  traveler  in  a  cut- 
ter drawn  by  one  horse  is  negligent  in  at- 
tempting to  cross  to  the  opposite  side  of 
the  street  car  track,  which  is  in  a  depres- 
sion about  a  foot  dee]),  when  his  progress 
on  the  side  on  which  he  has  been  traveling 
is  obstructed,  and  whether  or  not  he  does 
80   in    an   ordinarily    prudent    mannerj   are 
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4}uestions  for  the  jury.  Gerrard  v.  LaCrosse 
City  R.  Co.  113  Wis.  258,  89  N.  W.  125, 

57 :  465 

394.  The  contributory  negligence  of  a  per- 
son who,  having  waited  for  two  street  cars 
going  in  opposite  directions  to  pass,  at- 
tempts to  cross  the  track,  after  looking  in 
l)oth  directions  and  seeing  another  car  com- 
ing from  one  side,  but  at  a  safe  distance, 
■without  seeing  any  approaching  from  the 
other  side,  though  one  running  at  unusual 
speed  has  just  passed  out  of  sight  behind 
a  car  that  has  stopped,  is  not  to  be  de- 
clared as  matter  of  law,  but  is  a  question 
for  the  jury.  Tesch  v.  Milwaukee  Electric 
H.  &   L.  Co.   108   Wis.   593,   84  N.  W.   823, 

53:  618 

395.  Whether  or  not  one  partio\j)ating  in 
bicycle  races  which  are  part  of  the  festivi- 
ties of  a  holiday  is  guilty  of  negligence  in 
failing  to  look  out  for  'the  approach  of 
street  cars  on  a  track  which  he  is  obliged 
to  cross,  and  in  failing  to  attempt  to  stop 
when  he  discovers  one  approaching,  are 
•questions  for  the  jury.  Harrington  v.  Los 
Angeles  Ry.  Co.  140  Cal.  514,  74  Pac.  15, 

63:  238 

396.  The  question  whether  or  not  a  boy 
ten  years  old  is  guilty  of  negligence  con- 
tributing to  his  injury  is  for  the  jury, 
where  at  a  street  crossing  he  attempts  to 
ride  a  bicycle  across  the  tracks,  and  in  so 
■doing  passes  behind  one  car  and  comes  im- 
mediately in  front  of  another  approaching 
from  the  opposite  direction,  which,  because 
of  its  defective  condition,  cannot  be  stopped 
in  time  to  avoid  collision  with  him.  Rob- 
erts V.  Spokane  Street  R.  Co.  23  Wash.  325, 
€3  Pac.  506,  54:  134 

397.  It  is  for  the  jury  to  judge  whether 
the  failure  of  a  school  child  to  look  or  listen 
'before  attempting  to  cross  a  street  car  track 
«hows  a  want  of  that  degree  of  care  which 
■could  reasonably  have  been  expected  of  such 
a  child.  Wallace  v.  City  &  S.  R.  Co.  26 
Or.  174,  37  Pac.  477,  25:  663 

398.  Instructions  that  a  child  six  years  of 
age  cannot  be  guilty  of  negligence  are  er- 
roneous. That  is  a  question  for  the  jurv. 
•Chicago  City  R.  Co.  v.  Wilcox  (111.)  24  N 
E.  419,  '  8:  494 
Rev'd  on  Rehearing  in  138  111.  370,  27  N.  E. 
"899,  21 :  76 

399.  Negligence  of  a  mother  in  letting  go 
■of  her  child's  hand,  in  consequence  of  which 
the  child  gets  upon  a  street  railway,  where 
•she  IS  injured  in  attempting  to  rescue  the 
•child,  cannot  be  determined  as  a  matter  of 
(law  so  as  to  preclude  her  from  recovering 
•damages  on  the  ground  that  she  was  re- 
sponsible for  creating  the  dangerous  situa- 
tion in  which  she  was  injured,  but  is  a 
■question  for  the  jury.  West  Chicago  Street 
R.  Co.  Liderman,  187  111.  463,  58  N.  E. 
367,  52:  065 

d.  Injuries  to  Employees. 

Direction  of  Verdict,  see  infra,  559-561,  566. 
See  also  supra,  94;  Master  and  Servant,  140. 
For  Editorial  Notes,  see  infra,  VI.  §  5. 

400.  The  question  is  for  the  jury  as  to 
L.R.A.  Dig.— 182. 


the  negligence  of  a  householder  who  engages 
a  person  to  cut  wood  and  pile  it  in  a  cellar, 
as  to  the  darkness  of  which  the  evidence  is 
conflicting,  when  there  is  an  uncovered  hole 
in  the  cellar  bottom,  of  the  existence  of 
which  he  fails  to  warn  the  employee.  East- 
land V.  Clarke,  165  N.  Y.  420,  59  N.  E.  202, 

70:  751 

401.  It  is  for  the  jury  to  determine 
whether  or  not  a  contractor  provided  a 
safe  working  place  for  his  servants,  where 
he  was  engaged  in  cutting  a  trench  along 
the  foundation  of  a  chimney,  under  which 
he  had  run  narrow  tunnels  to  be  filled  with 
masonry  to  support  the  chimney,  leaving 
a  layer  of  earth  between  the  top  of  the 
tunnel  and  the  foundation,  in  which  tunnel 
the  servants  were  required  to  work  after 
the  contractor  had  knowledge  that  the  un- 
disturbed earth  had  become  saturated  with 
water.  Finn  v.  Cassidy,  165  N.  Y.  584,  59  N. 
E.  311,  53:  877 

402.  The  question  whether  or  not  the 
master  is  negligent  in  failing  to  provide 
some  appliance  for  thawing  giant  powder, 
which  is  necessarily  used  in  the  work,  and 
which  frequently  becomes  frozen,  is  for  the 
jury,  where  some  witnesses  testify  that 
thawing  such  powder  before  an  open  fire 
is  unusually  hazardous,  and  that"  there  is 
little,  if  any,  danger  attendant  upon  thaw- 
ing it  by  means  of  an  appliance  said  to  be 
in  general  use,  while  other  witnesses  state 
that  no  such  appliance  is  in  general  use, 
that  thawing  before  an  open  fire  is  not  .it- 
tended  by  unusual  hazard,  and  that  an  ap- 
pliance would  afford  but  slight  protection. 
Orman  v.  Mannix,  17  Colo.  564,  30  Pac.  1037, 

17:  602 

403.  Whether  or  not  an  appliance  placed 
in  charge'  of  a  servant  is  a  dangerous  one, 
so  as  to  bring  it  within  the  rule  that  the 
qiaster  is  responsible  for  its  use  by  his  serv- 
ant in  case  its  ordinary  use  is  liable  to 
cause  serious  injury  to  strangers,  is  a 
question  for  the  jury.  Barmore  v.  Vicks- 
burg,  S.  &  P.  R.  Co.  85  Miss.  426,  38  So. 
210,  70:  327 

404.  When  the  evidence,  as  to  whether 
or  not  a  master  has  promulgated  suitable 
rules  for  the  government  of  his  employees, 
is  such  that  reasonable  men  might  differ  as 
to  whether  or  not  the  duty  has  been  per- 
formed, the  question  must  be  determined 
by  the  jurv.  Johnson  v.  Union  P.  Coal  Co. 
28  Utah,  506,  76  Pac.  1089,  67:  506 
Railroad  employees. 

See  also  supra,  92. 

405.  Kicking  cars  at  a  speed  of  more  than 
6  miles  an  hour,  in  violation  of  an  ordi- 
nance, with  no  one  on  or  near  the  end  to 
warn  persons  of  their  approach  or  check 
their  speed,  is  negligence  as  matter  of  law 
as  to  an  employee  who  is  struck  thereby 
just  after  he  steps  from  a  parallel  track  on 
which  he  is  working,  to  avoid  an  engine. 
Tobey  v.  Burlington,  C.  R.  &  N.  R.  Co.  94 
Iowa,  256,  62  N.  W.  761,  33:  496 

406.  Negligence  of  a  railroad  company  in 
loading  a  tender  with  coal  so  that  a  large 
piece  fell  off  and  a  fragment  of  it  injured  a 
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section  man  is  a  question  for  the  jury. 
Union  P.  E.  Co.  v.  Erickson,  41  Neb.  1.  59 
N.  W.  347.  29:  137 

407.  Whether  an  engineer  leaving  an  en- 
gine standing  under  steam,  holding  a  train 
on  a  steep  grade,  ought  to  have  foreseen 
that  an  ignorant  fireman  left  in  charge 
might  unintentionally  or  inadvertently  put 
it  in  motion,  is  a  question  for  the  jury. 
Mexican  Xat.  R.  Co.  v.  Mussette,  86  Tex. 
708.  26  S.  W.  1075,  24:  042 

408-410.  Questions  of  negligent  direction 
by  the  foreman  to  a  member  of  a  section 
gang,  as  to  removing  a  hand  car  from  the 
track  in  front  of  an  approaching  train,  and 
of  the  latter's  contributory  negligence,  are 
for  the  jurv.  Schroeder  v.  Chicago  &  A.  R. 
Co.  108  Mo'  322,  18  S.  W.  1094,  18:  827 

411.  Whether  or  not  a  railroad  company 
in  placing  persons  in  its  station  to  guard 
against  burglars  owes  the  duty  to  em- 
ployees to  instruct  the  guards  and  warn 
the  employees,  so  as  to  avoid  injury  to 
them,  is  a  question  for  the  jury  under  all 
the  circumstances  of  the  case.  Lipscomb  v. 
Houston  &  T.  C.  R.  Co.  95  Tex.  5,  64  S.  W. 
923.  55:  869 

412.  The  due  care  of  a  railroad  company 
in  protecting  its  switches  from  interference 
by  malicious  acts  of  third  persons  is  a 
question  for  the  jurv.  East  Tennessee,  V. 
&  G.  R.  Co.  V.  Kane,'92  Ga.  187,  18  S.  E.  18, 

22:  315 

413.  The  jurj'  cannot  be  permitted  to  con- 
sider whether  or  not  the  safest  route  for 
the  erection  of  a  railroad  was  selected  in 
an  action  to  hold  the  company  liable  for  the 
death  of  an  employee.  Scott  v.  Astoria  & 
C.  River  R.  Co.  43  Of.  26,    72  Pac.  594, 

62:  543 

414.  The  reasonableness  of  rule^  adopted 
by  a  railroad  company  for  the  movement  of 
trains  is  a  question  of  law  for  the  court. 
Little  Rock  &  M.  R.  Co.  v.  Barry,  28  C.  C. 
A.  644.  56  U.  S.  App.  37,  84  Fed.  944. 

43:  349 

415.  The  question  is  for  the  jury  whether 
or  not  the  rules  of  a  railroad  company  for 
the  running  of  trains  were  adequate  to 
avoid  a  collision  between  two  trains  run- 
ning off  time,  which  resulted  in  an  injury 
for  which  suit  is  brought.  Sprague  v.  New 
York  &  N.  E.  R.  Co.  68  Conn.  345.  36  Atl. 
791.  37:638 

416.  The  question  of  a  railroad  company's 
negligence  in  failing  to  furnish  a  conductor 
is  a  question  of  law,  where  the  train  ordi- 
narily carries  a  good  many  passengers,  and 
runs  on  a  schedule  so  arranged  as  to  en- 
courage travel  upon  it.  Means  v.  Carolina 
C.  R.  Co.  124  N.  C.  574,  32  S.  E.  960, 

45:  164 
Contributory  negligence. 
Assumption  of  Risk,  see  Master  and  Serv- 
ant, 357. 
See  also  supra.  408. 
For  Editorial  Notes,  see  infra.  VI.  §  5. 

417.  The  mere  fact  that  a  servant  comes 
in  contact  with  exposed  machinery,  the 
danger  of  which  is  well  known  to  him.  but 
the  risk  from  which  he  has  not  assumed,  is 


not  sufficient  to  show  contributory  negli- 
gence as  matter  of  law,  if  his  work  was  in 
its  immediate  vicinity  and  required  close  at- 
tention, rapidity  of  action,  and  considerable 
moving  about;  but  the  question  is  for  the 
jurv.  Roux  V.  Blodgett  &  D.  Lumber  Co.  85 
Mich.  519,  48  N.  W.  1092,  -     13:  728 

418.  The  question  of  the  contributory 
negligence  of  an  employee  in  using  a  de- 
fective ladder  to  adjust  a  belt  upon  moving 
machinery,  after  he  had  complained  of  the 
hazard  of  using  the  ladder,  and  had  been 
told  by  the  manager  that  the  ladder  was 
all  right,  and  if  it  did  not  suit  him  the 
manager  would  get  someone  who  would  use 
it, — is  for  tl  e  jury.  Neeley  v.  Southwest- 
ern Cotton  Seed  Oil  Co.  13  Okla.  356,  75 
Pac.  537,  64:  145 

419.  Whether  or  not  an  employee  acts 
properly  in  obeying  an  order  of  a  forema7i 
to  take  bottles  to  an  upper  floor  by  the 
use  of  an  elevator  is  a  question  for  the 
jury.  Dallemand  v.  Saalfeldt,  175  111.  310, 
51  N.  E.  645,  48:  753 

420.  Whether  or  not  an  employee  of  a 
consignee  of  a  car  of  gas  naphtha  is  guiltj* 
of  negligence  in  attempting  to  unload  the 
car  in  the  ordinary  way,  when,  upon  at- 
tempting to  do  so,  he  learns  that  the  valve 
at  the  entrance  of  the  discharge  pipe  is  not 
tight,  so  that  before  the  connections  can 
be  made  with  such  pipe  the  naphtha  begins 
to  flow,  and  explodes,  is  a  question  for  the 
jury.  Standard  Oil  Co.  v.  Wakefield,  i02 
Va.  824,  47  S.  E.  830,  66:  792 

421.  The  mere  fact  that  an  employee 
chose  what  proved  to  be  a  dangerous  situa- 
tion for  doing  work  which  might  have  been 
safely  done  at  other  points  is  merely  evi- 
dence for  the  consideration  of  the  jury 
upon  the  question  of  his  care  in  view  of 
his  actual  or  constructive  knowledge  of  the 
situation.  Stevens  v.  United  Gas  &  Elec- 
tric Co.  73  N.  H.  59,  60  Atl.  848,         70:  119 

422.  The  negligence  of  the  conductor  of  a 
freight  train  in  going  forward  with  the 
engine  to  examine  culverts  after  a  storm, 
under  the  order  of  the  road  master,  is  a 
question  for  the  jury.  Terre  Haute  &  I. 
R.  Co.  V.  Fowler,  154  Ind.  682,  56  N.  E.  228, 

48:  531 
422a.  The  fact  that  a  track  laborer  when 
struck  by  a  bridge  was  standing  on  top  of 
a  box  car  upon  which  he  had  been  ordered 
to  ride  cannot  be  held,  as  a  matter  of  law, 
to  have  been  negligence  on  his  part,  but 
raises  a  question  for  the  jurv.  Nelson  v. 
Chesapeake  &  O.  R.  Co.  88  Va.  971,  14  S.  E. 
838,  15:  583 

423.  The  question  whether  one  who  goes 
between  cars  moving  at  the  rate  of  4  or  5 
miles  an  hour  to  uncouple  them  is  guilty 
of  negligence  is  one  of  fact  for  the  de- 
termination of  the  jurv.  O'Neill  v.  Chi- 
cago. R.  I.  &  P.  R.  Co. '66  Neb.  638.  92  N. 
W.    731,  60:  443 

4z4.  The  question  of  the  contributory 
negligence  of  a  brakeman  injured  in  at- 
tempting to  couple  two  cars  loaded  with 
lumber  so  placed  that  the  ends  projected 
over  the  ends  of  the  cars,  so  that  he  could 
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not  enter  between  the  cars  in  an  erect  posi- 
tion, but  was  compelled  to  do  so  in  a  stoop- 
ing position, — is  for  the  jury.  Schus  v. 
Powers-Simpson  Co.  85  Minn.  447,  89  S.  W. 
68,  69:  887 

425.  Whether  or  not  a  youth  employed  in 
coupling  cars  had,  or  ought  to  have  had, 
knowledge  or  appreciation  of  the  danger 
incident  to  the  use  of  guard  rails  with  no 
blocking  between  them  and  the  main  rails, 
is  a  question  for  the  jury.  Davis  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  53  Ark.  117,  13  S. 
W.   801,  7:  283 

4-25a.  The  court  can  say,  as  matter  of 
law,  that  the  cross-beam  in  front  of  an 
engine  is  a  more  dangerous  position  than 
the  top  of  the  train  while  it  is  in  motion. 
Warden  v.  Louisville  &  N.  R.  Qo.  94  Ala. 
277,  10  So.  276,  "      14:  552 

426.  The  contributory  negligence  of  a 
brakeman  and  switchman  in  mounting  a  flat 
car  coming  toward  him,  by  grasping  a  brake 
staff  which  was  loose  and  bent,  when  he 
did  not  know  of  its  defects,  is  a  question  for 
the  jur}'.  Prosser  v.  Montana  C.  R.  Co.  17 
Mont.  372,  43  Pac.  81,  30:  814 

427.  The  jury  must  decide  whether  or  not 
a  railroad  employee  is  negligent  in  using 
a  drainpipe  upon  a  tender  for  a  grab  iron 
to  assist  him  in  climbing  onto  the  tender, 
in  the  absence  of  such  iron.  Coley  v.  North 
Carolina  K.  Co.  128  N.  C.  534,  39  S.  E.  43, 
129  N.  C.  407,  40  S.  E.  195,  57:  817 

428.  A  brakeman's  attempt  to  step  on  a 
jaw  strap  under  a  coal  car,  out  of  sight,  in 
order  to  get  on  over  the  side,  just  as  the 
train  was  starting,  when  ordered  to  get  on 
and  ride  to  uncouple  cars,  whereby,  as  such 
strap  was  missing,  his  foot  was  run  over 
and  crushed,  is  not  negligence  as  a  matter 
of  law,  but  makes  a  question  for  the  jury, 
where  there  is  evidence  of  a  custom  to  get 
on  such  cars  in  that  manner,  although  the 
primary  purpose  of  the  jaw  strap  was  to 
strengthen  the  car.  Coates  v.  Boston  &  M. 
R.  Co.  153  Mass.  297,  26  N.  E.  864,     10:  769 

429.  Whether  or  not  a  car  inspector  is 
guilty  of  contributory  negligence  in  step- 
ping on  a  main  track  without  looking  be- 
hind him  at  a  time  when  a  train  is  due 
from  the  opposite  direction  is  for  the  jury. 
Louisville  &  N.  R.  Co.  v.  Lowe,  118  Ky.  260, 
80  S.  W.  768,  65:  122 

430.  Failure  of  a  track  repairer  to  see  de- 
tached cars  approaching  as  he  steps  close  to 
the  track  from  a  parallel  track  to  avoid  an 
approaching  engine,  and  has  his  attention 
diverted  by  a  companion's  effort  to  get  a 
tool  from  the  track  in  front  of  the  engine, 
cannot  be  held  negligence  on  his  part  as  a 
matter  of  law.  Tobev  v.  Burlington,  C.  R. 
&  N.  R.  Co.  94  Iowa,  256,  62  N.  W.  761, 

33:  496 

e.  Other  Cases. 


See  also  supra,  134-136. 

431.  The  attractiveness  of  dangerous 
premises  for  children,  which  will  render  the 
owner    liable    for   accidents    to   them,   is   a 


question  for  the  jury.     Pekin  v.  McMahon, 
154  111.  141,  39  N.  E.  484,  27:  206 

432.  The  question  of  an  implied  invita- 
tion on  the  part  of  the  owner  of  premises 
on  which  there  was  an  uncovered  well,  for 
children  to  come  upon  the  lots  to  play,  is 
for  the  jury,  where  there  is  evidence  that 
children  were  accustomed  to  play  there, 
that  public  entertainments  were  sometimes 
given  on  the  premises  and  people  invited  to 
hitch  their  teams  there,  and  that  there  was 
a  saloon  on  one  corner  of  the  tract.  Tucker 
V.  Draper,  62  Neb.  66,  86  N.  W.  917,   54:  321 

433.  The  jury  must  decide  whether  or  not 
a  structure  intended  to  be  used  by  the  pub- 
lic for  a  consideration  is  constructed  with 
that  due  care  which,  in  the  judgment  of 
prudent  men,  in  view  of  its  purpose,  should 
have  been  exercised  to  prevent  injuries  to 
persons  using  it.  Barrett  v.  Lake  Ontario 
Beach  Improvement  Co.  174  N.  Y.  310.  66 
N.  E.  968,  61 :  829 

434.  The  necessity  of  bracing  a  wall  in 
the  course  of  construction  is  a  question  for 
the  jury,  and  not  for  the  court,  where  there 
is  evidence  that  bracing  was  provided  for  by 
the  plans.  Dettmering  v.  English  (N.  .J. 
Sup.)   64  N.  J.  L.  16,  44  Atl.  855.       48:  106 

435.  The  question  of  care  and  diligence  in 
respect  to  the  disposal  of  goods  received  on 
consignment,  which  had  been  retained  for 
almost  a  year,  when  they  were  consumed  by 
fire,  may  be  submitted  to  the  jury,  where 
there  is  evidence  of  their  value  in  the 
market.  Usborne  v.  Stephenson,  36  Or.  328, 
58  Pac.  1103,  48:  432 

436.  The  question  is  for  the  jury  whether 
or  not  the  duty  rests  upon  the  holders,  as 
collateral  for  a  loan,  of  a  warehouse  re- 
ceipt for  merchandise  to  which  the  pledgeor 
has  constant  access,  to  take  action  for  the 
preservation  of  the  property  when  notified 
that  it  is  deteriorating.  Willets  v.  Hatch, 
132  N.  Y.  41,  30  N.  E.  251,  17:  193 

437.  The  question  of  negligence  of  the 
mate  of  a  vessel  in  failing  to  resort  to 
strong  measures  to  obtain  command  of  the 
ship  because  the  captain  has  becomo 
mentally  deranged  is  for  the  determination 
of  the  jury.  Williams  v.  Havs,  157  N.  Y, 
541.  52N.'E.  589,  "  43:  253 

438.  It  is  a  question  for  the  jury  whether 
a  person  was  negligent  or  not  in  selling 
meat  which  was  unfit  for  food  and  danger- 
ous. Craft  v.  Parker  W.  &  Co.  96  Mich. 
245,  55  N.  W.  812,  21 :  139 

439.  The  negligence  of  an  executor  in 
failing  to  apply  for  an  extension  of  a 
vacancy  permit  for  insured  premises  which 
continue  vacant,  which  had  been  granted 
with  an  agreement  to  extend  it  on  appli- 
cation, is  held  to  be  a  question  of  law  for 
the  court.  Hf^nderson  Trust  Co.  v.  Stuart, 
108  Ky.  167.  55  S.  W.  1082,  48:  49 

440.  Whether  or  not  one  from  whom  an 
article  was  ordered  to  be  manufactured 
from  'certain  material  exercised  due  care  in 
selecting  the  material  is  a  question  for  the 
jury.  Rollins  Engine  Co.  v.  Eastern  Forge 
Co.*  73  N.  H.  92,  59  Atl.  382.  68:  441 

441.  When  the  jury  have  found  that  de- 
fects existed   in   an   engine   of    which    the 
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owner  had  knowledge  a  sufficient  time  to 
have  remedied  them  before  an  explosion 
which  injured  a  bystander,  they  need  not 
find  further  facts  which  raise  the  inference 
that  the  accident  arose  from  the  want  of 
some  precaution  which  the  owner  of  the 
engine  ought  to  have  taken,  since  the  ques- 
tion of  his  duty  to  have  avoided  the  injury 
becomes  one  of  law.  Louisville,  N.  A.  &  C. 
E.  Co.  V.  Lynch,  147  Ind.  165,  44  N.  E.  997, 
40  N.  E.  471,  34:  293 

442.  Negligence  in  maintaining  ma- 
chinery in  a  dangerous  condition  by  allow- 
ing a  set -screw,  which  projected  4  or  5 
inches  from  a  beam,  and  revolved  so  rapid- 
ly that  the  screw  could  not  be  seen,  to  re- 
main unprotected,  with  notice  that  the 
structure  was  used  by  boys  and  men  as  a 
fishing  platform, — is  a  question  for  the  jury. 
Biggs  V.  Consolidated  Barb-Wire  Co.  60 
Kan.  217,  56  Pac.  4,  44:  655 

443.  Whether  a  boy  fourteen  years  old 
has  sufficient  intelligence  to  render  him 
capable  of  contributory  negligence  is  a  ques- 
tion for  the  jury,  where  he  was  injured  by 
being  caught  by  a  set-screw  projecting  5  or 
6  inches  from  a  beam  which  was  revolving 
so  fast  that  the  screw  could  not  be  seen.  Id. 

444.  Whether  or  not  the  owner  of  a  horse 
is  negligent  in  hitching  it  within  a  few  feet 
of  a  hive  of  bees,  which  he  could  have  seen 
had  he  looked,  is  for  the  jury.  Parsons  v. 
Manser,  119  Iowa,  88,  93  N.  W.  86,    62:  132 

445.  It  is  a  question  of  fact,  and  not  of 
law.  whether  a  purchaser  of  cartridges 
could,  by  the  exercise  of  reasonable  care,  de- 
tect the  fact  that  they  were  not  the  kind 
that  he  had  asked  for.  Smith  v.  Clarke 
Hardware  Co.  100  Ga.  163,  28  S.  E.  73, 

39:  607 
Injuries  on  railroad  right  of  way. 
See  also  infra,  5G3. 

446.  The  sufficiency  of  the  fastening  of  a 
turntable  to  prevent  injury  to  children 
playing  on  it  is  a  question  for  the  jury 
where  it  was  undone  bv  one  of  them.  Edg- 
ington  V.  Burlington,  C.  R.  &  N.  R.  Co.  116 
Iowa,  410.  90  N.  W.  95,  57:  561 

447.  Whether  or  not  those  in  charge  of  an 
engine  approaching  a  bridge  saw  children 
on  the  bridge  in  time  to  stop  the  train  be- 
fore striking  them  is  for  the  jury,  where 
the  I'vidence  shows  that  the  engineer  could 
have  seen  the  whole  length  of  the  bridge 
for  more  than  1,000  feet  before  reaching  it, 
and  that  the  train  was  running  up  grade, 
in  view  of  the  risk  that  would  result  to  the 
train  by  nmning  onto  the  bridge  without 
looking  to  see  if  it  was  in  good  condition. 
Becker  v.  Louisville  &  N.  R.  Co.  110  Ky. 
474,   61    S.   W.    997,  53:  267 

448.  The  jury  must  decide,  upon  all  the 
circumstances  of  the  case,  whether  or  not 
one  is  negligent  who,  without  acquaintance 
with  the  place  attempts  to  use  a  well-worn 
path  along  a  railroad  right  of  way,  and 
falls  into  an  unguarded  cut  across  the 
path,  and  is  injured.  Matthews  v.  Seaboard 
Air  Line  Railway,  67  S.  C.  499,  46  S.  E.  .335, 

65:  286 
1     449.  The  jury  must  determine  whether  or 


not  a  person  was  guilty  of  such  contribu- 
tory negligence  as  will  prevent  his  recover- 
ing damages  from  a  railroad  company  for 
injuries  received  while  he  was  walking  upon 
its  tracks,  where  he  had  left  the  track  to 
allow  a  train  to  overtake  and  pass  him,  and 
then  return  to  it  in  front  of  a  section  of 
the  train  which  had  become  detached  and 
was  following  the  first  section  by  the  force 
of  gravitation,  the  approach  of  which  he 
failed  to  discover  because  he  was  crossing 
a  bridge  over  a  waterfall,  the  noise  of  which 
prevented  his  hearing  the  approaching  train. 
Patton  V.  East  Tennessee,  V.  &  G.  R.  Co. 
89  Tenn.   370,   15   S.  W.   919,  12:  184 

450.  Although  the  question  whether  or 
not  one  coming  into  collision  with  a  train 
in  attempting  to  cross  a  railroad  track  was 
in  the  exercise  of  due  care  is  ordinarily  for 
the  jury,  yet  such  question  need  not  be  sub- 
mitted to  them  if,  on  the  evidence,  reason- 
able men  can  come  to  only  one  conclusion. 
Gahagan  v.  Boston  &  M.  R.  Co.  70  N.  H. 
441,  50  Atl.  146,  55:  426 

451.  An  adult  in  full  possession  of  his 
senses,  who,  on  a  clear  day,  with  nothing 
to  obstruct  his  view  or  engross  his  senses, 
deliberately  steps  onto  a  railroad  track  over 
which  he  knows  trains  are  frequently  pass- 
ing, in  front  of  a  moving  engine,  without 
any  effort  to  ascertain  whether  or  not  a 
train  is  coming,  shows  no  care  which  will 
require  a  submission  to  the  jury  of  his 
right  to  hold  the  railroad  company  liable 
for  his  injury.  Id. 

452.  The  question  of  the  contributory 
negligence  of  plaintiff's  intestate,  killed  by 
a  railroad  train,  is  for  the  court,  where 
there  is  no  contradiction  in  his  evidence  and 
defendant,  who  submits  no  other  evidence, 
demurs  to  that  offered  by  plaintiff,  thereby 
admitting  its  truth,  and  moves  for  a  non- 
suit. Neal  V.  Carolina  C.  R.  Co.  126  N.  C. 
634,  36  S.  E.  117,  49:  684 

453.  The  question  whether  or  not  parents 
allowed  their  son  to  play  about  a  railroad 
track  and  depot  grounds,  so  as  to  be  regard- 
ed as  having  contributed  to  injuries  received 
by  him  there,  is  for  the  jury,  where  they 
testify  that  they  had  forbidden  him  so  to 
do  after  receiving  notice  that  such  was  his 
habit,  and  were  ignorant  that  he  was  there, 
at  the  time  he  was  hurt.  Baker  v.  Flint 
&  P.  M.  R.  Co.  91  Mich.  298,  51  N.  W.  897, 

16:  154 
Fires. 
See  also  supra,  73,  85-90,  435. 

454.  Whether  due  diligence  has  been  used 
in  a  given  case  by  railroad  employees  in  ex- 
tinguishing a  fire  is  a  question  for  the  jury. 
Missouri  P.  R.  Co.  v.  Platzer,  73  Tex.  117, 
11  S.  W.  160,  3:  639 

455.  ^^^lether  a  fire  which  escaped  from 
a  passing  train  and  spread  over  adjoining 
land  was  the  proximate  cause  of  the  injury 
complained  of,  or  such  injury  was  the  result 
of  another  and  independent  cause, — as, 
where  the  wind  shifted  or  increased  in 
violence  after  the  fire  started  and  before 
the  damage  was  done. — is  a  question  of  fact 
for  the  jury.     Jacksonville,  T.  &  K.  W.  R. 
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Co.  V.  Peninsular  Land,  T.   &  Mfg.  Co.  27 
Fla.  1,  157,  9  So.  661,  17:  33 

456.  The  question  of  negligence  in  start- 
ing a  back,  fire  to  protect  property  is  not 
for  the  jury,  when  fair-minded  men  could 
not  draw  an  inference  of  negligence  from 
the  undisputed  facts.  Owen  v.  Cook,  9  N. 
D.  134,  81  N.  W.  285,  47:  646 

457.  Whether  or  not  a  person  fails  to 
exercise  reasonable  prudence  by  neglecting 
to  burn  the  grass  around  a  haystack,  to 
protect  it  from  an  approaching  prairie  fire 
which  he  sees  twenty-four  hours  before  it 
reaches  his  stack,  is  a  question  for  the  jury. 
Brown  v.  Brooks,  85  Wis.  290,  55  N.  W. 
39.5,  21:255 
Blasting. 

See  also  infra,  563. 

458.  The  contributory  negligence  of  a 
person  who  goes  upon  a  boat  at  a  wharf, 
and  goes  to  sleep  in  the  cabin,  knowing 
that  contractors  are  blasting  near  by,  is  a 
question  for  the  jury.  Smith  v.  Day,  40  C. 
C.  A.  366,  100  Fed.  244,  49:  108 

459.  The  contributory  negligence  of  a 
person  killed  by  blasting  is  a  question  for 
the  jury,  where  the  blasting  was  lawfully 
done  on  a  railroad  right  of  way,  about  150 
feet  from  a  river  along  which  such  person 
was  walking  a  short  distance  below  a  point 
opposite  the  place  of  blasting,  assisting  a 
ferryman  in  pulling  his  ferryboat  up  the 
stream;  and  such  person  knew  that  the 
blasting  was  being  done,  and  that  rocks 
frequently  fell  all  around  the  place  where 
he  was,  and  that  it  was  the  custom  of  the 
contractor  to  send  men  out  shouting  "Fire," 
at  short  intervals,  for  fifteen  or  twenty 
minutes  before  exploding  a  charge;  while 
the  persons  engaged  in  blasting  were  un- 
aware of  the  presence  of  the  ferryman  and 
his  companion  because  the  view  was  ob- 
etructed  by  intervening  trees;  and  several 
persons,  including  the  ferryman,  heard  the 
cries  of  fire  for  some  time  before  the  ex- 
plosion causing  the  death;  and  the  ferry- 
man shouted  twice  "Don't  shoot,"  but  he 
and  his  companion  continued  to  ascend  the 
stream  within  200  or  300  feet  of  the  place  of 
blasting;  and  the  persons  blasting  testified 
they  did  not  hear  the  ferryman's  cries. 
Cary  v.  Morrison,  63  C.  C.  A.  267,  129  Fed. 
177,  65:  659 
Gas. 

For  Editorial  Notes,  see  infra,  VI.  §  5. 

460.  The  question  is  for  the  jury  whether 
or  not  a  gas  company,  before  permitting  gas 
to  be  turned  on  for  the  benefit  of  some  of 
the  tenants  of  an  apartment  house,  used 
reasonable  precaution  to  ascertain  that  no 
harm  would  thereby  result  to  other  tenants 
who  had  not  applied  for  it,  by  the  gas 
escaping  into  their  rooms.  Schmeer  v.  Gas- 
light Co.   147  N.  Y.  529,  42  N.  E.  202. 

30: -653 

461.  It  is  for  the  jury  to  determine 
■whether,  from  the  notoriety  attending  the 
construction  of  a  sewer,  a  gas  company 
having  a  proper  system  of  inspection  would 
or  ought  to  have  had  knowledge  of  a  leak 
in  its  pipe  caused  by  construction  of  the 


sewer,  sooner  than  the  leak  was  in  fact  dis- 
covered. Koelsch  V.  Philadelphia  Co.  152 
Pa.  355,  25  Atl.  522,  18:  759 

462.  The  jury  must  be  permitted  to  pass 
upon  the  question  of  due  care  by  a  munici- 
pal corporation  which  in  midsummer  turns 
a  large  quantity  of  crude  petroleum  into  a 
public  sewer  the  natural  outlet  of  which  is 
obstructed  and  leaves  it  four  days  without 
taking  any  precautions  to  avoid  a  result- 
ing explosion.  Fuchs  v.  St.  Louis,  133  Mo. 
168.  31  S.  W.  115,  34  S.  W.  508,  34:  118 

463.  Whether  or  not  looking  with  a  light- 
ed match  for  a  place  where  gas  is  leaking 
is  negligence  is  a  question  for  the  jury. 
Pine  Bluff  Water  &  L.  Co.  v.  Schneider.  62 
Ark.  109.  34  S.  W.  547,  33:  366 

464.  Whether  or  not  it  is  negligence  for 
a  boy  eighteen  years  old  to  take  a  lighted 
candle  to  search  for  a  leak  in  gas  pipes  is 
a  question  for  the  jury,  to  be  considered  in 
the  light  of  all  the  circumstances  of  the 
case.  Schmeer  v.  Gaslight  Co.  147  N.  Y. 
529,  42  N.  E.  202,  30:  653 

465.  Carrying  a  lighted  coal-oil  lamp  into 
a  celler,  with  knowledge  that  a  large 
amount  of  illuminating  gas  has  escaped 
therein,  and  the  lighting  of  matches  therein, 
do  not,  as  a  matter  of  law,  preclude  re- 
covery for  injuries  from  explosion  of  such 
gas,  where  it  is  not  certain  that  the  ex- 
plosion was  the  result  thereof,  but  the 
lapse  of  time  and  other  circumstances  admit 
of  a  finding  that  it  might  have  been  due 
to  other  causes,  and  the  question  is  for  the 
jury.  Consolidated  Gas  Co.  v.  Crocker,  82 
Md".  113,  33  Atl.  423,  31:  785 
Electric  wires. 

See  also  supra,  353. 

466.  The  exercise  of  due  care  and  pru- 
dence to  prevent  injury  by  dangerous  elec- 
tric wires  is  a  question  for  the  jury.  Per- 
ham  v.  Portland  General  Elec.  Co.  33  Or.  451, 
53  Pac.   14,  40:  799 

467.  Negligence  in  omitting  to  place 
guard  wires  between  trolley  wires  and  tele- 
phone wires  is  a  question  for  the  jury. 
Block  v.  Milwaukee  Street  R.  Co.  89  Wis. 
371,  61  N.  W.  1101,  27:  365 

468.  Negligence  of  a  city,  causing  the 
death  of  a  person  by  contact  with  an  aban- 
doned telephone  wire,  is  a  question  for  the 
jury,  where  the  wire  had  been  unused  for 
several  months,  crossing  a  charged  electric 
light  wire  in  close  proximity  thereto,  and, 
after  sagging  so  as  to  interfere  with  pub- 
lic travel,  was  cut  by  a  member  of  the 
borough  council,  and  wrapped  around  a  post 
within  easy  distance  of  the  pedestrians,  and 
with  one  end  resting  on  the  ground  or  in 
the  water.  Mooney  v.  Luzerne,  186  Pa.  161, 
40  Atl.  311,  40:  811 

469.  The  question  of  negligence  in  leav- 
ing uninsulated  joints  of  electric  light 
wires  within  12  or  15  inches  of  a  frame 
upon  which  persons  are  required  to  go  in 
performance  of  duties  with  respect  to  other 
electric  wires  is  a  question  for  the  jury. 
Illingsworth  v.  Boston  Electric  Light  Co. 
161   Mass.  583.  37  N.  E.  778,  25:552 

470.  Negligence  in  failing  to  cut  the  elec- 
tric lijrht  wires  running  into  a  cut-out  box 
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on  a  pole,  when  the  insulation  is  burned  otf 
iby  lightning,  and  leaving  them  so  that  a 
night  patrolman,  in  ignorance  of  their  con- 
dition, may  be  injured  by  turning  on  the 
electricity,  as  it  is  his  duty  to  do  when  it 
has  been  left  turned  off  by  trimmers,  is  a 
question  for  the  jury.  Willev  v.  Boston 
Electric  Light  Co.  1G8  Mass.  '40,  46  N.  E. 
395,  37:723 

47 L  Want  of  sufficient  assistance 
promptly  to  replace  broken  electric  wires 
which  were  prostrated  in  numerous  places 
at  the  same  time  by  reason  of  an  unusual 
and  unexpected  storm  cannot,  as  a  matter 
of  law,  be  said  to  be  no  excuse  for  delay, 
but  is  a  matter  for  the  consideration  of 
the  jury  in  determining  the  question  of 
reasonable  care  in  removing  the  danger. 
Bovd  V.  Portland  Gen.  Elec.  Co.  37  Or.  567. 
62'Pac.  378,  52:  509 

472.  In  case  evidence  tends  to  show  that 
electricity  from  a  stroke  of  lightning 
which  struck  a  telephone  pole  followed  a 
wire  into  a  house,  and  jumped  to  the  body 
of  a  person  sitting  near  the  telephone  in- 
strument, killing  him,  it  is  for  the  jury  to 
find  what  force  passed  over  the  wire,  and 
whether  there  were  known  and  approved 
appliances  for  arresting,  diverting,  and  con- 
trolling such  force  so  as  to  prevent  injury, 
and  whether  the  company  was  negligent  in 
not  providing  such  appliances,  and  whether 
the  deceased  came  to  his  death  by  reason 
of  such  neglect.  Griffith  v.  New  England 
Teleph.  &  Teleg.  Co.  72  Vt.  441,  48  Atl. 
643,  52:919 

473.  The  possibility  that  a  bolt  of  light- 
ning striking  a  flagstaff  might  be  conducted 
by  a  wire  to  a  building  300  feet  distant  and 
burn  it  is  a  question  for  the  jury,  where  the 
testimony  of  experts  is  conflicting.  Jack- 
son V.  Wisconsin  Teleph.  Co.  88  Wis.  243. 
60  N.  W.  430,  26:  101 

474.  The  court  cannot  determine,  as  mat- 
ter of  law,  whether  or  not  a  person  who  is 
about  to  go  near  electric  light  wires  which 
are  defectively  insulated  in  the  daytime  is 
chargeable  with  knowledge  that  they  may 
be  charged  and  dangerous,  so  as  to  have 
assumed  the  risk  of  injury  therefrom. 
Stevens  v.  United  Gas  &  Electric  Co.  73  N. 
H.   59.   60   Atl.   848,  70:  110 

475.  The  care  exercised  by  a  night  patrol- 
man, whose  duty  it  is  to  turn  electricity  on 
to  light  wires  if  it  has  been  left  turned  off 
by  trimmers,  when  he  turns  it  on,  not 
knowing  that  it  has  been  turned  off  because 
the  insulation  has  been  burned  off  by  light- 
ning, is  a  qiiestion  for  the  jurv.  Willev  v. 
Boston  Electric  Light  Co.  168 "Mass.  40.  46 
N.  E.  395.  37 :  723 

476.  The  question  of  due  care  in  touching 
an  electric  light  wire  on  the  outside  of  a 
I'uilding.  by  a  person  who  is  not  an  expert, 
is  for  the  jurv.  GriflTm  v.  United  Electric 
Light  Co.  164 "Mass.  492.  41  N.  E.  675. 

32:  40n 

477.  Want  of  ordinary  care  of  an  em- 
ployee in  a  hotel  in  going  out  on  a  metal- 
lic roof  in  a  dark  night,  with  his  employer, 
to    secure    signs    which    seemed    to    be    en- 


[  dangered  during  a  heavy  rain,  and  coming 
in  contact  with  electric  light  wires  which 
he  knew  were  above  the  roof,  but  which  he 
may  not  have  known  to  be  dangerous,  is  a 
question  for  the  jurv.  Giraudi  v.  Electric 
Improv.  Co.   107   CaL   120,   40   Pac.    108, 

28:  596 

478.  The  negligence  of  a  lineman  in  go- 
ing up  a  frame  to  which  are  attached  elec- 
tric light  wires,  as  well  as  those  which  he 
is  looking  after,  is  a  question  for  the  jury, 
where  his  plyers  catch  on  a  wire,  and  in  en- 
deavoring to  free  them  his  hand  comes  in 
contact  with  uninsulated  joints  of  electric 
light  wires  within  12  or  15  inches  of  the 
frame..  Illingsworth  v.  Boston  Electric 
Light  Co.   161   Mass.  583,  37  N.  E.  778. 

25 : 552 

479.  Upon  evidence  tending  to  show  that 
there  was  no  ground  connection  with  a  tele- 
phone instrument  from  which  lightning 
leaped  and  killed  a  person  sitting  near,  and 
that  the  plug  intended  for  use  in  cutting 
the  current  out  of  the  instrument  could  not 
be  inserted  in  place,  it  is  for  the  jury  to 
say  whether  the  deceased  knew  or  ought 
to  have  known  that  the  instrument  was  not 
provided  with  proper  appliances  to  guard 
against  injurious  effects  from  lightning, 
whether  a  prudent  man  would  have  assumed 
that  the  company  had  done  its  dutj'  and 
omitted  to  investigate  for  himself,  and 
whether  he  knew  or  ought  to  have  known 
of  any  facts  that  would  have  warned  a 
prudent  man  of  approaching  danger  and 
caused  him  to  take  measures  for  his  safety 
by  going  away  from  the  vicinity  of  the  in- 
strument. Griffith  v.  New  England  Teleph. 
&  Teleg.  Co.  72  Vt.  441,  48  Atl.  643,  52:  919 
Elevators. 

480.  Whether  a  child  five  years  of  age 
was  a  trespasser  or  not,  when  playing  near 
an  elevator  in  a  store  used  by  employees 
and  reached  through  open  doors  from  the 
main  floor  of  the  store,  in  which  the  father 
of  the  child  was  employed,  is  a  question  for 
the  jury,  if  the  child  was  rightfully  in  the 
store  bv  invitation  of  the  father.  Siddall 
V.  Jansen,  168  111.  43,  48  N.  E.  191,    39:  112 

481.  An  action  by  one  injured  by  the  fall 
of  an  elevator  on  which  he  was  a  passenger 
cannot  be  taken  from  the  jury  where  there 
is  evidence  tending  to  show  thai  the  ele- 
vator fell,  and  that  plaintiff  was  rightfully 
a  passenger  thereon,  and  was  seriously  in- 
jured bv  the  fall.  Springer  v.  Ford,  189  111. 
430.  59*  N.  E.  953,  52:  930 
Telegrams. 

482.  Whether  a  telegraph  messenger  who 
fails  to  deliver  the  message  at  the  resi- 
dence or  place  of  business  of  the  addressee 
lias  used  ordinary  diligence  such  as  the  law 
requires  is  a  question  of  fact  for  the  jury. 
Western  U.  Teleg.  Co.  v.  Mitchell,  91  Tex. 
454.  44    S.  W.  274,  40:  209 

483.  Wlrether  or  not  sufficient  diligence 
was  exercised  in  attempting  to  deliver  a 
telegram  of  the  importance  of  which  the 
!^ompany  was  notified  is  a  question  for  the 
jury,  where  the  messenger  testifies  that  he 
went   to   the   sendee's  house  at   the   proper 
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time,  and  repeatedly  rapped  loudly  on  the 
door,  but  received  no  response,  and  members 
of  the  sendee's  family  testify  that  they 
were  in  the  house  at  that  time  and  heard 
no  rapping,  although  they  would  have  been 
likeU-  to  hear  it  had  there  been  any.  Mc- 
Peek  V.  Western  U.  Teleg.  Co.  107  Iowa.  356. 
78  X.  W.  63,  43:214 

484.  Whether  or  not  the  failui'e  to  cap- 
ture a  fugitive  from  justice  was  due  to 
neglect  to  deliver  the  telegram  conveying 
information  of  his  whereabouts  is  a  ques- 
tion for  the  jury,  where  he  had  been  enticed 
to  a  roojn  and  disarmed  while  a  person  hav- 
ing three  assistants  and  a  team  engaged  was 
waiting  12  miles  away  for  notice  to  come 
and  make  the  arrest.  Id. 
Landlord  or  tenant. 

See  also  supra,  96.  * 

485.  The  jury  must  determine  whether 
or  not  the  owner  of  an  apartment  house 
would  naturally  anticipate  that  tenants 
would  use  common  stairways  as  seats,  so  as 
to  charge  him  with  the  duty  of  using  care 
to  make  them  safe  for  that  purpose.  ^Ic- 
Ginlev  v.  Alliance  Trust  Co.  168  Mo.  257.  66 
S.  W!  153,  56:  334 

486.  The  fall  of  a  tenant  in  a  tenement- 
house,  caused  by  a  hole  in  a  stair  carpet, 
does  not,  as  matter  of  law,  show  contribu- 
tory negligence,  although  she  knew  of  the 
holes  in  the  carpet,  and  the  stairway  was 
well  lighted  at  the  time.  Peil  v.  Reinhart. 
127  X.  Y.  381,  27  X.  E.  1077,  12:  843 

487.  Where  there  is  evidence  that  plain- 
tiff, suing  for  damages  from  unhealthy 
premises  leased  to  him.  did  not  know  that 
the  disease  which  he  took  there  had  for- 
merly been  in  the  house,  the  question  of  his 
contributory  negligence  is  for  the  jurv.  Cut- 
ter V.  Ham'len,  147  Mass.  471,  18  iST.  E.  397, 

1 :  429 
Guest  at  inn. 

488.  Whether  carrying  a  certain  amount 
of  money  to  his  room,  instead  of  placing 
it  in  the  hotel  safe,  is  negligence  on  the  part 
of  the  guest,  is  a  question  for  the  jury. 
Shultz  V.  Wall.  134  Pa.  262,  19  Atl.  742, 

8:  97 

489.  On  evidence  that  the  vest  of  a  guest 
in  a  hotel  was  taken  in  the  night  while  the 
door  of  his  room  was  locked  and  bolted, 
and  found  in  the  morning  in  the  dining- 
room  carefully  folded  and  laid  between  two 
blankets,  but  his  money  which  he  left  in  it 
missing,  and  that  an  outer  door  of  the 
hotel  bore  marks  of  violence,  while  his  door 
did  not.  and  other  evidence  showing  that 
plaintiff  had  been  drinking,  to  some  extent 
at  least,  the  night  before. — the  question  of 
his  negligence  should  be  left  to  the  jury, 
considering  the  general  uncertainty  and 
mystery  of  the  robbery.  Id. 
Bank  or  depositor. 

490.  Whether  or  not  a  savings  bank  is 
negligent  in  failing  to  preserve  the  signa- 
tures of  depositors  for  comparison,  in  pay- 
ing money  on  forged  orders  without  com- 
paring the  signatures,  and  in  issuing  a  du- 
plicate book  without  requiring  adequate 
proof  of  the  destruction  of  the  original  one, 


are  questions  for  the  jury.    Chase  v.  Water- 
bury  Sav.  Bank,  77  Conn.  295,  59  Atl.  37, 

69:  329 

491.  A  signature  to  a  receipt  by  one  re- 
ceiving payment  of  a  savings  bank  deposit, 
which  does  not  seem  exactly  right  to  the 
bank  officials,  is  sufficient  to  make  a  ques- 
tion for  the  jury  as  to  negligence  in  paying 
over  the  money  to  him, — especially  where 
the  genuine  and  forged  signatures  are  both 
in  evidence.  Kummel  y.  Germania  Sav. 
Bank,  127  X.  Y.  488,  28  N.  E.  398,      13:  786 

492.  Whether  or  not  a  bank  which  made 
an  entry  upon  the  pass  book  of  a  customer 
purporting  to  show  a  credit  in  his  favor, 
which  was  ab  initio  false,  was  under  such 
obligation  to  indicate  the  exact  truth  to 
one  who  dealt  with  the  customer  on  the 
faith  of  the  credit  as  to  render  it  liable  to 
him. — is  for  the  jury  upon  evidence  that  he 
sought  information  of  the  bank  as  to  the 
genuineness  and  accuracy  of  the  apparent 
credit,  disclosing  his  reasons  for  making  the 
inquiry,  and  that  the  banker,  while  express- 
ly declining  to  give  in  terms  the  information 
sought,  by  concealing  the  truth  induced  him 
to  believe  that  the  entry  was  correct. 
James  v.  Crosthwait,  97  Ga.  673,  25  S.  E. 
754.  36:  631 

493.  The  question  of  the  negligence  of  a 
depositor  in  keeping  a  rubber  stamp  which 
will  make  a  facsimile  of  his  signature,  and 
which  is  unlawfully  obtained  and  used  in 
forging  checks,  is  a  question  for  the  jury. 
Robb  y.  Pennsylvania  Co.  for  Ins.  on  Lives, 
etc.,  186  Pa.  456,  40  Atl.  969,        ^         41:695 

9.  Miscellaneous. 

Mental  Capacity,  see  supra,  75. 

Endue  Influence,  see  supra,  76. 

Market  Value,  see   supra,  77. 

Allowance  of  Interest,  see  Interest,  29,  36- 

38. 
Identity  of  Person  Performing  Abortion,  see 

Evidence.  1705. 
For  Editorial  Xotes,  see  infra,  VI.  §  8. 

494.  The  existence  and  effect  of  an  al- 
leged common  error  is  for  the  court,  and 
not  for  the  jury.  O'Donnell  v.  Glenn.  9 
Mont.  4-52,  23   Pac.   1018,  8:  62^ 

495.  Whether  or  not  witnesses  are  con- 
tradicted by  written  statements  proved  at 
the  trial  is  for  the  jury,  where  the  state- 
ments were  procured  from  them  prior  to 
th.e  trial  by  one  who  took  notes  and  then 
dictated  an  elaboration  of  his  notes  to  a 
stenographer,  whose  ti'anscript  is  the  state- 
ment proved.  Chicago  City  R.  Co.  v.  Tuohy, 
196  111.   410,  63  X".  E.  997,  58:270 

496.  The  credibility  and  value  of  the  tes- 
timony of  a  lawyer  of  another  state  as  to 
what  the  rule  upon  a  certain  subject  is  in 
that  state  may  be  submitted  to  the  jury. 
Hancock  v.  Western  U.  Teleg.  Co.  137  X.  C. 
497,  49  S.  E.  952.  69:  403 

497.  Whether  the  character  of  the  occupa- 
tion by  a  husband  of  his  wife's  real  prop- 
erty was  consistent  with  an  agreement  to 
make  it  their   home  is   a   question    for  thp 
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jury,  where  he,  while  living  apart  from  her, 
has  taken  another  family  into  the  house. 
McKendry  v.  McKendry,  131  Pa.  24,  18  Atl. 
1078,  6:506 

498.  The  question  is  for  the  jury  whether 
or  not  a  devisee  of  a  life  estate  in  remainder 
after  a  prior  life  estate,  who  purchased  at 
tax  sales  caused  by  default  of  the  first  life 
tenant,  and  entered  into  possession  after 
the  latter's  death,  had  accepted  or  renounced 
the  devise.  Defreese  v.  Lake,  109  Mich.  415, 
67  N.  W.  505,  32:  744 

499.  Whether  the  agreement  of  a  shipper 
to  furnish  a  railroad  company  certain  goods 
at  a  given  price  relieves  a  discrimination 
of  rates  in  his  favor  of  its  objectionable 
features  is  a  question  of  fact  for  the  jury. 
Louisville,  E.  &  St.  L.  Consol.  R.  Co.  v. 
Wilson,  132  Ind.  517,  32  N.  E.  311,    18:  105 

500.  Whether  a  receiver  Is  or  is  not  un- 
able by  proper  effort,  to  restore  a  fund  in- 
trusted to  his  keeping  as  an  officer  of  the 
court,  and  which  he  has  wilfully  misappro- 
priated, is,  both  at  common  law  and  under 
the  Georgia  statute,  a  question  which  may 
be  determined  by  the  presiding  judge,  and 
is  not  one  which  is  required  to  be  submitted 
to  a  jurv.  Tindall  v.  Wescott,  113  Ga.  1114, 
39  S.  E.  450,  55:  225 

501.  The  liability  of  cattle  to  communi- 
cate a  disease  cannot  be  assumed  as  matter 
of  law,  on  account  of  the  fact  that  they 
came  from  a  particular  locality.  Clarendon 
Land,  L  &  A.  Co.  v.  McClelland  Bros.  89 
Tex.  483,  34  S.  W.  98,  35  S.  W.  474, 

31 :  669 

502.  Whether  or  not  the  defense  of  in- 
corporation in  a  foreign  state,  made  by 
persons  sued  as  individuals,  is  invalid  be- 
cause the  foreign  charter  was  obtained  by 
evasion  of  the  laws  either  of  the  state  of 
their  residence  or  of  that  of  their  incorpora- 
tion, cannot  be  submitted  to  the  jury  as  a 
question  of  fact;  whether  the  incorporation 
is  valid  or  not  is  a  question  of  law.  Demar- 
est  V.  Grant,  128  N.  Y.  205,  28  N.  E.  645, 

13:854 

503.  The  jury  are  not  the  judges  of 
whether  or  not  the  opinion  of  counsel  that  a 
statutory  offense  was  shown  by  facts  sub- 
mitted to  him  was  erroneous.  Cooper  v. 
FJemming,  114  Tenn.  40,  84  S.  W.  801, 

68:  849 

504.  What  constitutes  duress  is  matter 
of  law;  whether  duress  exists  in  a  particu- 
lar transaction  or  not  is  matter  of  fact. 
Galusha  v.  Sherman,  105  Wis.  263,  81  N.  W. 
495,  47:417 

505.  Whether  or  not  defamatory  matter 
in  a  pleading  is  pertinent  to  the  issue  is  a 
question  of  law  for  the  court.  Crockett  v. 
McLanahan,  109  Tenn.  517,  72  S.  W.  950, 

61:914 
505a.  One  against  whom  an  injunction  is 
sought  to  restrain  the  reconstruction  of  a 
nuisance  which  was  removed  by  the  munici- 
pal authorities  has  no  right  to  have  the 
question  of  whether  or  not  there  was  a 
nuisance  submitted  to  the  jury.  Mercer 
Count V  V.  Harrodsburg,  23  Ky.  L.  Rep.  1744. 
66   S.  W.   10,  56:  583 


506.  The  question  whether  the  matter 
published  by  a  newspaper  comes  within  the 
statutory  definition  is  for  the  court,  in  a 
prosecution  for  selling  a  paper  devoted  to 
the  publication  of  criminal  news  in  vio- 
lation of  statute,  where  the  sale  and  the 
fact  that  the  paper  was  devoted  to  the 
publication  of  the  class  of  matter  contained 
therein  are  admitted.  State  v.  McKee,  7* 
Conn.  18,  46  Atl.  409,  49:  542 

507.  In  a  mandamus  proceeding  to  com- 
pel the  admission  of  colored  children  to  a 
public  school  the  jury  cannot  be  permitted 
to  pass  upon  the  power  of  the  authorities- 
with  reference  to  the  assignment  of  children 
to  the  different  schools,  without  the  aid  of 
the  court.  People  ex  rel.  Bibb  v.  Alton.  193 
111.  309,  61  N.  E.  1077,  56:  95 

508.  Whether  it  is  prudent  or  polite  to- 
permit  Bible  reading  in  the  public  schools  is- 
a  question  for  the  school  authorities;  but 
whether  the  practice  of  Bible  reading  has 
taken  the  form  of  sectarian  instruction  i» 
a  question  for  the  courts  to  determine  iipon 
evidence.  State  ex  rel.  Freeman  v.  Scheve, 
65  Neb.  853,  91  N.  W.  846,  59.:  927 
Eminent  domain. 

509.  Whether  the  end  sought  to  be  at- 
tained by  a  taking  of  property  by  eminent 
domain  is  a  public  use  is  a  question  to  be 
determined  by  the  court.  Albright  v.  Sus- 
sex County  L.  &  P.  Com.  (N.^J.  Err.  & 
App.)  71  N.  J.  L.  303,  309,  57  Atl.  398,  59 
Atl.  146,  69:  76» 

510.  Whether  or  not  the  use  to  be  made 
of  land  which  a  private  corporation  is  seek- 
ing to  take  under  the  power  of  eminent  do- 
main is  public  is  a  question  of  law.  Rock- 
ingham County  Light  &  P.  Co.  v.  Hobbs,  72 
N.   H.  531,  58  Atl.   46,  66:  581 

511.  Whether  compensation  for  the  pollu- 
tion of  a  stream  by  operation  of  a  railroad 
had  been  made  when  land  was  appropriated 
for  the  first  railroad  across  the  premises  i» 
a  question  for  the  jury,  on  an  issue  as  to 
damages  from  the  subsequent  construction 
of  another  railroad.  Rudolph  v.  Pennsyl- 
vania S.  V.  R.  Co.  186  Pa.  541,  40  Atl.  1083, 

47:782 
Water  rights. 

512.  Whether  an  obstructed  bayou  was  a 
water  course  or  not  may  be  upon  the  evi- 
dence a  question  for  the  jury.  \'^azoo  &  M. 
V.  R.  Co.  V.  Davis,  73  Miss.  678,  19  So.  487, 

32:262 

513.  The  question  whether  or  not  waters 
are  inherently  capable  of  use  as  a  common 
passage  for  the  public  is  a  question  of  fact. 
New  England  Trout  &  S.  Club  v.  Mather, 
68  Vt.  338,  35  Atl.  323,  33:56» 

514.  In  case  of  a  difference  between  upper 
and  lower  proprietors  as  to  the  use  of  wa- 
ter for  power  purposes,  where  there  is  not 
sufficient  to  supply  the  needs  of  both,  the 
question  should  be  left  to  a  jury  to  say 
whether,  under  all  the  circumstances,  the 
party  complained  against  has  used  more 
than  his  fair  proportion  of  the  water  of  the 
stream.  Canton  v.  Shock,  66  Ohio  St.  19, 
63  N.  E.  600,  58:  637 
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Insurance  matters. 

Direction  of  Verdict,  see  infra,  569-571. 

Increase  of  Hazard  by  Using  Gasoline,  see 

Insurance,  479. 
For  Editorial  Notes,  see  infra,  VI.  §  8. 

515.  The  question  whether  an  insured  was 
the  owner  of  the  insured  property  when  the 
policy  was  issued  is  properly  submitted  to 
the  jury,  where  the  evidence  on  that  point 
is  conflicting.  Oakland  Home  Ins.  Co.  v. 
Bank  of  Commerce,  47  Neb.  717,  66  N.  W. 
646,  36:  673 

516.  Whether  lumbermen's  tools,  second- 
hand furniture,  and  camp  equipment,  are 
included  within  a  policy  of  insurance  on  a 
stock  of  dry  goods,  groceries,  hardware, 
queen's  ware,  hats,  caps,  boots,  shoes,  and 
such  other  articles  not  more  hazardous  as 
are  usually  kept  for  sale  in  country  stores, 
— is  a  question  for  the  jury  where  the  evi- 
dence is  conflicting  as  to  the  character  of 
the  property.  Steele  v.  German  Ins.  Co.  93 
Mich.  81,  53   N.  W.  514,  18:  85 

517.  Whether  a  certain  use  of  an  upper 
story  of  an  insured  building  materially  in- 
creased the  hazard  and  risk  of  the  insurer 
is  one  of  fact  for  the  jury.  Kircher  v. 
Milwaukee  Mechanics  Mut.  Ins.  Co.  74  Wis. 
470,  43  N.  W.  487,  5:  779 

518.  The  question  of  the  material  in- 
crease of  the  risk  of  insured  property  by 
the  temporary  use  of  a  threshing  machine 
operated  by  an  engine  is  for  the  jury,  when, 
during  its  operation,  a  sudden  gust  of  wind 
came,  and  about  the  same  time  fire  was  no- 
ticed in  the  straw,  and  was  carried  along 
by  the  wind,  and  burned  the  property  in- 
sured. Adair  v.  Southern  Mut.  Ins.  Co. 
107  Ga.  297,  33  S.  E.  78,  45:  204 

519.  Whether  or  not  a  policy  of  insurance 
taken  out  by  a  creditor  on  the  life  of  his 
debtor,  to  secure  his  debt,  is  so  excessive 
as  to  be  a  wager  policy,  is  a  question  for 
the  court  where  the  facts  are  not  in  dis- 
pute. Ulrich  V.  Reinoehl,  143  Pa.  238,  22 
Atl.  862,  13:  433 

520.  Whether  there  is  a  forfeiture  or 
lapse  of  a  policy  of  insurance  is  a  ques- 
tion of  law  when  the  facts  are  admitted  or 
proved,  but  may  be  for  the  jury  when  the 
facts  are  at  issue.  Massachusetts  Ben.  L. 
Asso.  V.  Robinson,  104  Ga.  256,  30  S.  E. 
918,  42:  261 

521.  Proof  of  the  mailing  of  notice  and 
proofs  of  loss  addressed  to  an  insurer  and 
properly  stamped,  opposed  by  testimony  of 
the  insurer's  officers  and  clerks  that  the 
documents  were  never  received,  presents  a 
question  for  the  jury  as  to  whether  the 
documents  were  received.  Pennypacker  v. 
Capital  Ins.  Co.  80  Iowa,  56,  45  N.  W.  408, 

8:  236 
Custom  or  usage. 

522.  The  existence  of  a  known  and  estab- 
lished custom  at  a  certain  place  to  regard 
the  expression  "at  12  o'clock  at  noon"  as 
intended  to  mean  12  o'clock  standard  time 
is  a  question  for  the  jury.  Jones  v.  Ger- 
man Ins.  Co.   110  Iowa,  75,  81  N.  W.  188, 

46:  860 

523.  The  question  whether  a  usage  has 
been  established  and  its  binding  force  upon 


the  parties  is  a  question  of  law,  when  the 
facts  are  undisputed.  Runyan  v.  Central 
R.  Co.  (N.  J.  Sup.)  64  N.  J.  L.  67,  44  Atl. 
985,  48:  744 

d.  Taking  Case  from  Jury. 

1.  In  General. 

Sufl[iciency  of  Evidence  to  Go  to  Jury,  see- 
supra,  II.  b. 

Waiver  of  Errors  as  to,  see  Appeal  and  Er- 
ror, VII.  k,  5. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, VII.  m,  7,  d. 

Conclusiveness  of  Judgment  of  Dismissal^ 
see  Judgment,  105-109. 

Dismissal  of  Pleading,  see  Pleading,  I.  t. 

See   also  supra,  481. 

524.  A  motion  to  exclude  the  evidence  of 
plaintiff  from  the  jury  on  the  ground  that 
it  will  not  support  a  verdict  in  his  favor  is- 
not  proper  practice  in  Tennessee.  West 
Memphis  Packet  Co.  v.  White,  99  Tenn.  256,. 
41   S.  W.   583,  38:  427 

525.  An  accused  who  is  not  at  the  time 
represented  by  counsel  does  not  consent  to 
withdrawal  of  the  case  from  the  jury  after 
an  examination  of  some  of  the  witnesses,  by 
simply  failing  to  object,  where  he  is  not 
asked  whether  or  not  he  objected.  State  v. 
Richardson,    47    S.    C.    166,    25    S.    E.    220, 

35:238 

2.  Nonsuit. 

Treating  Case  on  Appeal  as  Though  Non- 
suit Granted,  see  Appeal  and  Error,  384. 

Raising  Question  for  Review  by  Motion  for, 
see  Appeal  and  Error,  355. 

First  Objecting  on  Appeal,  see  Appeal  and 
Error,   668. 

Error  in  Failing  to  Rule  on  Motion  for,  see 
Appeal  and  Error,  1132. 

Review  of  Discretion  as  to,  see  Appeal  and 
Error,  576,  577. 

Waiver  of  Error  as  to,  see  Appeal  and  Er- 
ror, 707. 

Presumption  on  Appeal  as  to  Correctness, 
see  Appeal  and  Error,  424. 

Constitutionality  of  Provision  for,  see  Con- 
stitutional Law,  597. 

Permitting  Amendment  on  Motion  for,  see 
Pleading,  563. 

Referee's  Finding  as,  see  Appeal  and  Error,. 
817. 

Action  Removed  to  Federal  Court,  see  Re- 
moval of  Causes,  46. 

See  also  supra,  452. 

^526.  On  a  motion  for  a  nonsuit,  every  in- 
tendment and  every  fair  and  legitimate  in- 
ference which  can  arise  from  the  evidence 
must  be  made  in  favor  of  the  plaintiff',  and 
the  court  must  assume  those  facts  as  true 
which  the  jury  could  properly  find  under 
the  evidence.  Wallace  v.  City  &  S.  R.  Co. 
26  Or.  174,  37  Pac.  477,  25:  663 

527.  In  testing  the  validity  of  peremptory 
nonsuit,  plaintiff  is  entitled  to  the  benefit  of 
every  inference  of  fact  which  might  have 
been   fairly   drawn  by   the    jury   from    the 
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evidence,  however  slight,  provided  it 
amounts  to  more  than  a  mere  scintilla. 
Hineman  v.  Matthews,  138  Pa.  204.  20  Atl. 
«43,  10:233 

52o.  All  the  evidence  submitted  by  plain- 
tiff is  within  the  rule  that  upon  motion 
for  nonsuit  the  evidence  should  be  inter- 
preted most  strong!}'  against  defendant. 
Hanley  v.  California  Bridge  &  Constr.  Co. 
127  Cal.  232,  59  Pac.  577,  47:  597 

529.  A  variance  between  the  evidence  of 
a  plaintiff  and  his  principal  witness  is  not 
the  ground  of  a  nonsuit.  Wassermann  v. 
Sloss,  117  Cal.  425,  49  Pac.  566.  38:  176 

530.  A  nonsuit  should  not  be  granted  if 
«nough  of  the  facts  which  are  set  forth 
in  the  complaint  are  established  by  the  evi- 
dence, without  substantial  conflict,  to  con- 
stitute a  good  cause  of  action,  altbough 
other  allegations  are  not  proved.  Katz  v. 
Walkinshaw,  141  Cal.  116,  70  Pac.  663.  74 
Pac.    766,  64:  236 

531.  A  nonsuit  cannot  be  granted  in  an 
action  to  establish  a  trust  in  real  estate  in 
opposition  to  the  terms  of  a  deed,  if  there 
is  any  evidence  to  support  the  action,  since 
the  question  of  the  sufficiency  of  the  evi 
dence  is  for  the  jurv.  Averj'  v.  Stewart, 
136  X.  C.  426,  48  S.  E.  775,  68:  776 

532.  A  nonsuit  should  not  be  granted  in 
an  action  for  breach  of  contract  correctly 
to  transmit  a  telegram,  upon  the  ground 
that  the  action  was  not  brought  within  the 
time  limited  by  the  conditions  of  the  blank 
on  which  the  message  was  written,  since 
plaintiff  has  a  right  to  prove  waiver  of  such 
condition  or  estoppel  to  relv  on  it.  Hays 
V.  Western  U.  Teleg.  Co.  70  S.  C.  16,  48 
S.  E.   608,  67 :  481 

533.  A  nonsuit  cannot  be  granted  in  an 
action  to  recover  for  the  publication  of  a 
libel  for  absence  of  proof  of  actual  damages, 
under  a  statute  providing  that,  if  the  ar- 
ticle was  published  in  good  faith,  its  falsity 
was  due  to  honest  mistake,  and  there  were 
reasonable  grounds  for  believing  the  state- 
ment true,  and  a  retraction  should  be  made, 
only  actual  damages  shall  be  recovered, 
since  good  faith,  honest  mistake,  and  rea- 
sonable grounds  of  belief  are  affirmative  de- 
fenses which  the  court  cannot  adjudge  on  a 
motion  for  nonsuit.  Osborn  v.  Leach,  135 
N.   C.  628,  47  S.  E.  811.  66:  648 

534.  A  nonsuit  is  properly  refused  in  an 
action  to  recover  damages  for  injuries  re- 
•ceived  by  a  traveler  upon  a  highway  by  rea- 
son of  a  collision  with  a  hand  car  while 
attempting  to  cross  a  railroad  track,  where 
the  evidence  shows  that  a  view  of  the  track 
was  obstructed  by  standing  cars;  that  the 
hand  car  approached  the  crossing  noiseless- 
ly and  without  warning;  and  that  the  safe- 
ty gates  were  not  closed:  and  where  mani- 
fest Contributory  negligence  on  the  part  of 
the  plaintiff  is  not  shown.  T^ke  Shore  & 
M.  S.  R.  Co.  v.  Franz.  127  Pa.  297.  18 
Atl.  22,  4:  389 

535.  Before  a  nonsuit  can  be  entered  or  a 
Terdict  directed  against  one  suing  to  recov- 
er damages  for  personal  injuries  alleged 
to  have  been  caused  by  another's  negligence, 
on  the  ground   that    plaintiff   had   assumed 


the  risk  of  injury,  the  fact  of  actual  or 
constructive  knowledge  of  the  danger  on 
the  part  of  plaintiff  must  appear,  either  di- 
rectly or  by  necessary  inference  from  the 
evidence  and  the  uniform  experience  of 
men,  after  the  evidence  has  received  a  con- 
struction most  favorable  to  plaintiff.  Stev- 
ens V.  United  Gas  &  Electric  Co.  73  N.  H. 
59,  60  Atl.   848,  70:  119 

536.  A  nonsuit  is  properly  refused  in  an 
action  to  recover  damages  for  personal  in- 
juries, where  the  evidence  shows  that  plain- 
tiff was  a  weaver  having  charge  of  looms  in 
defendant's  mill;  that  a  shuttle  could  not 
fly  out  of  a  loom  unless  the  machinery  was 
defective  or  out  of  repair;  that  plaintiff 
had  no  knowledge  of  and  was  not  per- 
mitted to  meddle  with  the  machinery,  but 
in  case  it  appeared  out  of  repair  must  in- 
form a  person  employed  for  the  purpose  of 
repairing  looms;  that  on  the  day  of  the 
accident  one  of  the  looms  did  not  work 
right,  the  shuttle  flying  out  and  sticking; 
that  the  loom-fixer  was  called  three  times 
to  repair  the  loom,  and  after  making  what 
repairs  he  thought  necessary  each  time 
again  set  the  loom  running;  that  plaintiff 
watched  the  loom  more  closely  than  the 
others  because  afraid  of  its  action,  and 
that  shortly  after  it  was  fixed  the  last  time 
a  shuttle  flew  out,  inflicting  the  injury  com- 
plained of.  Jacques  v.  Great  Falls  Mfg.  Co. 
66  X.  H.  482,  22  Atl.   552,  13:  824 

537.  It  is  the  duty  of  the  trial  judge  to 
nonsuit  or  direct  a  verdict,  as  the  case  may 
require,  notwithstanding  a  scintilla  of  evi- 
dence, where  the  weight  of  evidence  is  so 
decidedly  preponderating  that  a  verdict  con- 
trary to  it  would  be  set  aside.  Hemmens 
V.  Xelson,   138  N.   Y.  517,   34  N.  E.  342. 

20:  440 

538.  The  denial  of  a  motion  of  nonsuit 
before  the  introduction  of  defendant's  evi- 
dence will  not  prevent  the  granting  of  such 
a  motion  after  defendant's  evidence  has 
been  introduced,  if  a  verdict  for  the  plain- 
tiff could  not  be  sustained  upon  the  evi- 
dence. Fagundes  v.  Central  P.  R.  Co.  79 
Cal.  97,  21  Pac.  437,  3:  824 

3.   Directing  Verdict. 

Sufficiency  of  Exceptions  to,  see  Appeal  and 
Error,  288a. 

Presumption  on  Appeal  as  to,  see  Appeal 
arid  Error,  423. 

Presumption  that  Both  Parties  Asked  for, 
see  Appeal  and  Error,  411. 

First  Objecting  as  to,  on  Appeal,  see  Ap- 
peal and  Error,  669. 

Effect  of  Requesting  Peremptory  Instruc- 
tions, see  Appeal  and   Error.   467.  485. 

Waiver  of  Error  as  to,  see  Appeal  and  Er- 
ror, 708-711. 

Prejudicial  Error  in,  see  Appeal  and  Error, 
VII.  m,  7,  d. 

Xotwithstanding  Verdict  for  Other  Party, 
see  Judgment,  67. 

Conclusiveness  of  Judgment  on,  see  Judg- 
ment, 104. 
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Raising  Defense   of  Limitations  by  Motion 

for,  see  Pleading.  49!)a. 
See  also  supra,  64,  535-537. 
For  Editorial   Notes,  see   infra,  VI.  §   L 

539.  A  case  should  not  be  submitted  to  a 
jury  unless  it  presents  the  possibility  of  dif- 
ferent inferences  being  drawn  from  the 
proofs;  and  where,  on  undisputed  facts,  the 
conclusion  to  be  arrived  at  is  as  to  the 
legal  effect,  a  verdict  is  properly  directed 
on  the  legal  construction  given  by  the  trial 
judge.  Williams  v.  Guile,  117  N.  Y.  343, 
22  X.  E.   1071,  6:  366 

540.  At  the  close  of  the  evidence  there  is 
always  a  preliminary  question  for  the  judge 
before  the  case  can  be  properly  submitted 
to  the  jury,  and  that  is  whether  or  not 
there  is  any  substantial  evidence  upon 
■which  the  jury  can  properly  refurn  a  ver- 
•dict  in  favor  of  the  party  who  produces  it; 
and,  if  there  is  no  such  evidence,  it  is  the 
duty  of  the  court  to  direct  the  jury  to 
return  a  verdict  against  him.  Cudahy  Pack- 
ing Co.  V.  Marcan,  45  C.  C.  A.  515,  106 
Fed.  645,  64:  258 

541.  Where  the  controlling  facts  are  con- 
ceded on  the  trial,  it  is  not  error  for  the 
court  to  direct  the  jury  to  bring  in  a  ver- 
dict in  accordance  with  such  facts.  Peo- 
ple's &  Drovers'  Bank  v.  Craig,  63  Ohio  St. 
374,  59  X.  E.  102,  52:  872 

542.  If  proof  of  a  fact  is  so  preponderat- 
ing that  a  verdict  against  it  would  be  set 
aside  by  the  court  as  contrary  to  the  evi- 
dence, it  is  the  duty  of  the  court  to  direct 
a  verdict.  Hall  v.  Stevens,  116  X.  Y.  201, 
22  X.  E.  374,  5:  802 
Lutz  V.  Atlantic  &  P.  R.  Co.  6  X.  M. 
496.  30  Pac.  912,                                         16:  819 

543.  When  the  evidence  given,  with  all 
the  inferences  that  the  jury  could  justifiably 
•draw  from  it,  is  so  insufficient  that  a  ver- 
dict based  thereon  must  be  set  aside,  the 
court  is  not  bound  to  submit  it  to  the 
jury,  but  mav  direct  a  verdict.  People  v. 
People's  Ins. 'Exch.  126  111.  466,  18  X.  E. 
774,  2:340 

544.  A  verdict  for  defendant  may  be  di- 
rected when,  upon  the  facts  conceded  as 
«hown,  a  verdict  for  the  plaintiff  would  be 
against  law.  Ritz  v.  Wheeling,  45  W.  Va. 
262,  31  S.  E.  993,  43:  148 

545.  The  court  may  withdraw  a  case  from 
the  jury  and  direct  a  verdict  for  the  de- 
fendant, where  the  evidence  is  undisputed, 
or  is  of  such  conclusive  character  that  the 
court,  in  the  exercise  of  a  sound  judicial 
•discretion,  would  be  compelled  to  set  aside 
a  verdict  returned  in  opposition  to  it.  Xee- 
ley  V.  Southwestern  Cotton  Seed  Oil  Co.  13 
Oicla.   356,  75  Pac.  537.  64:  145 

546.  On  the  offer  of  an  instruction  that 
there  is  no  evidence  legally  sufficient  to 
entitle  the  plaintiff  to  recover,  if  made  at 
the  close  of  all  the  testimony,  both  plain- 
tiff's and  defendant's,  the  court  must  con- 
sider the  whole  evidence,  and  not  that  of 
the  plaintiff  alone.  Baltimore  Consol.  R. 
Co.  V.  Pierce,  89  Md.  495,  43  Atl.  940.  45 :  527 

547.  Only  where  the  evidence,  by  whom- 
soever introduced,  with  all  fair  and  legiti- 
mate inferences  thereupon,  is  so  insufficient 


to  sustain  a  verdict  for  the  plaintiff  that 
the  court  must  set  it  aside  if  rendered,  will 
the  court  be  justified  in  directing  a  ver- 
dict for  the  defendant.  Pullman's  Palace 
Car  Co.  V.  Laack,  143  111.  242,  32  N.  E.  285, 

18:  215 

548.  There  is  no  error  in  refusing  to  di- 
rect a  verdict  for  defendant,  if,  upon  the 
evidence,  the  jury  may,  without  acting  un- 
reasonably, find  for  plaintiff'.  Standard  L. 
&  Acci.  Ins.  Co.  v.  Sale,  57  C.  C.  A.  418, 
121  Fed.  664,  61:  337 

549.  Where  both  parties  ask  the  court  to 
direct  a  verdict,  the  court  is  at  liberty  to 
draw  the  same  inferences  from  the  proofs 
which  the  jury  would  have  been  justified 
in  drawing  if  the  case  had  been  submitted 
as  a  matter  of  fact  to  them.  Re  Sugar 
Trust  Case,  54  Hun,  354,  7  X.  Y.  Supp. 
406,  5:  386 

550.  A  request  for  an  instruction  that, 
•'taking  all  the  evidence  together,  plaintiff' 
cannot  recover,"  is  properly  refused  under 
the  Xorth  Carolina  practice,  under  which 
the  jury  have  nothing  to  do  with  the  re- 
sults of  their  finding,  but  are  only  to  re- 
spond to  the  inquiries  submitted.  Baker 
V.  Brem,  103  X.  C.  72,  9  S.  E.  629,  4:  370 
Assault. 

551.  Requested  instructions  to  find  for  de- 
fendant on  counts  of  a  declaration  charg- 
ing him  with  assault  by  the  discharge  of  a 
pistol  should  be  given  where  there  is  no 
evidence  tending  in  the  slightest  degree  to 
show  that  he  intended  to  do  any  harm,  or 
that  the  wound  inflicted  on  plaintiff  was  in 
any  way  intentional  or  wilful.  Gilmore  v. 
Fuller,  198  111.  130,  65  X.  E.  84,  60:  286 
Libel  and  slander. 

552.  A  verdict  must  be  directed  for  de- 
fendant in  the  absence  of  anything  to  show 
ill  will  or  malice,  in  an  action  for  the  pub- 
lication in  a  newspaper  of  an  article  rid- 
iculing in  exaggerated  and  uncompliment- 
ary terms  a  public  entertainment  which  ia 
not  only  childish,  but  ridiculous  in  the  ex- 
treme. Cherry  v.  Des  Moines  Leader,  114 
Iowa,  298,  86  X.  W.  323,  54:  855 
Malicious  prosecution. 

553.  A  verdict  cannot  be  directed  for  de- 
fendant in  an  action  for  malicious  prose- 
cution if  his  good  faith  is  called  in  ques- 
tion by  testimony,  notwithstanding  the  ex- 
istence of  facts  which  might  constitute  prob- 
able cause.  Marklev  v.  Snow,  207  Pa.  447, 
56  Atl.  999,  '  64:  685 
Wills. 

554.  In  the  absence  of  any  evidence  to 
sustain  a  charge  of  undue  influence,  made 
for  the  purpose  of  overthrowing  a  will,  the 
court  may  direct  a  verdict  in  favor  of  pro- 
ponent. Re  Shell,  28  Colo.  167,  63  Pac. 
413.  53:  387 
Negligence;  personal  injuries. 

See  also  supra,  535. 

555.  In  case  of  substantial  dispute  as  to 
the  facts  concerning  negligence,  a  verdict 
cannot  be  directed.  Xewark  Passenger  R. 
Co.  V.  Bloch  (N.  J.  Err.  &  App.)  55  X.  J. 
L.  605,  27  Atl.  1067,  22:  374 

556.  A  verdict  cannot  be  directed  against 
a  defendant  in  an  action  for  wrongful  death, 
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where  there  are  unsettled  questions  of  fact 
upon  which  liability  depends.  Lipscomb  v. 
Houston  &  T.  C.  R.  Co.  95  Tex.  5,  64  S. 
W.  923,  55:  869 

557.  A  verdict  cannot  be  directed  for  de- 
fendant in  an  action  to  recover  damages 
for  negligent  injuries,  although  his  evidence 
is  uncontradicted  and  sufficient,  if  true,  to 
overcome  a  prima  facie  case  made  by  plain- 
tiff. Gannon  v.  Laclede  Gaslight  Co.  145 
iln.  502,  46  S.  W.  968,  47  S.  W.  907,    43:  505 

558.  A  judgment  should  not  be  directed 
for  defendant  in  an  action  for  personal  in- 
juries, unless  plaintiff's  evidence  is  of  such 
a  character  that  it  permits  no  other  rea- 
sonable inference  than  that  be  was  negli- 
gent. Taylor  v.  Wabash  R.  Co.  (Mo.)  38 
S.   W.   304,  42:  110 

559.  It  is  error  to  direct  a  verdict  for  de- 
fendant in  an  action  by  a  servant  against 
his  master  to  recover  damages  for  personal 
injuries,  where  there  is  some  evidence  tend- 
ing to  show  that  the  injury  was  caused  by 
defective  machinery.  Dill  v.  Marmon,  164 
Ind.  507,  73  N.  E.  67,  69:  163 

560.  An  action  for  injuries  to  an  employee 
of  one  engaged  in  constructing  a  bridge, 
which  is  caused  by  the  breaking  of  de- 
fective material  used  in  the  temporary 
structure,  cannot  be  taken  from  the  jury 
by  granting  a  request  to  direct  a  verdict 
for  defendant  where  there  is  no  evidence  of 
inspection  on  the  part  of  the  master  to 
ascertain  whether  or  not  the  material  furn- 
ished was  suitable,  and  evidence  produced 
indicates  that  proper  inspection  would  have 
disclosed  the  defect.  Lafayette  Bridge  Co. 
V.  Olsen,  47  C.  C.  A.  367,  108  Fed.  335,  54:  33 

561.  A  verdict  cannot  be  directed  for  de- 
fendant in  an  action  against  an  employer 
for  injuries  to  an  employee,  through  the  fall 
of  a  staging  upon  which  he  was  working, 
because  of  the  use  of  defective  boards,  im- 
properly selected,  upon  which  to  rest  the 
timbers  supporting  the  staging  planks, 
where  there  is  evidence  from  which  it  can 
be  found  that  it  was  the  duty  of  the  super- 
intendent in  charge  of  the  men  not  to  al- 
low the  staging  to  be  used  until  he  had 
exercised  due  diligence  to  see  that  it  was 
properly  assembled  and  secured,  and  that 
the  accident  resulted  from  his  failure  to 
perform  this  dutv.  Solari  v.  Clark,  187 
Mass.  229,  72  N.  E.  958,  68:  243 

562.  The  mere  fact  that  a  horse  fright- 
ened into  running  away,  by  a  street  car, 
had  been  scared  once  about  a  week  before 
by  a  dummy  engine,  is  not  sufficient  to 
authorize  an  instruction  precluding  a  re- 
covery for  the  injuries  caused  by  the  run- 
away if  the  real  cause  of  the  accident  was 
the  disposition  of  the  horse  to  be  frightened 
&t  cars.  Gates  v.  Metropolitan  Street  R. 
Co.  168  Mo.  535,  68  S.  W.   906,  58:  447 

.563.  A  peremptory  instruction  for  defend- 
ant cannot  be  given  in  an  action  against 
a  railroad  company  operating  a  portion  of 
its  railroad  bridge  as  a  toll  bridge,  to  re- 
cover for  injuries  to  a  traveler  on  the  latter 
by  negligently  frightening  his  horse,  where 
tile  evidence  shows  that  while  the  horse  was 
on  the  bridge  it  met  a  train  having  an  en- 


gine at  each  end,  and  that  those  in  charge^ 
of  the  second  engine,  although  knowing  the 
horse  was  frightened,  took  no  steps  to  pre- 
vent an  accident,  but  permitted  the  engine 
to  throw  out  an  unusual  quantity  of  smoke, 
steam,  and  cinders,  which  caused  the  horse 
to  become  unmanageable  and  injure  the 
plaintiff.  Kentucky  &  I.  Bridge  Co.  v. 
Montgomery,  24  Ky.  L.  Rep.  167,  67  S.  W. 
1008,  57:  781 

564.  A  peremptory  instruction  to  find  for 
defendant  cannot  be  given  in  an  action  for 
wrongful  death,  where  the  testimony  tends, 
to  show  that,  while  deceased  was  attempt- 
ing to  pass  from  a  barge  to  a  wharf  boat,, 
defendant  made  an  unusual,  unsafe,  and 
dangerous  landing  at  the  wharf  boat  with, 
its  steamer  in  such  a  way  as  to  cause  the 
barge  to  separate  from  the  boat  arid  pre- 
cipitate deceased  into  the  water.  Louisville 
&  E.  Mail  Co.  V.  Barnes,  117  Ky.  860,  79 
S.  W.  261,  64:  574 

565.  Where,  at  the  close  of  the  trial  in, 
an  action  for  personal  injury,  there  is  no 
substantial  evidence  upon  which  the  jury 
can  properly  find  that  the  defendant's  neg- 
ligence was  the  proximate  cause  of  the  in- 
jury, it  is  the  duty  of  the  court  peremptori- 
ly to  instruct  the  jury  to  return  a  verdict 
for  the  defendant.  Cole  v.  German  Sav.  & 
L.  Soc.  59  C.  C.  A.  593,  124  Fed.  113,  63:  416. 

566.  Where  the  uncontradicted  evidence 
discloses  the  fact  that  the  defect  in  the 
place  or  machinery  by  which  a  servant  was- 
injured  was  obvious,  and  the  danger  from 
it  apparent  to  an  ordinarily  prudent  per- 
son of  the  intelligence  and  capacity  of  the- 
servant,  and  that  the  servant  entered  upon 
or  continued  in  the  service  without  com- 
plaint of  it,  the  defense  of  assumption  of 
risk  is  conclusively  established,  and  the- 
court  should  instruct  the  jury  to  return  a 
verdict  for  the  master.  St.  Louis  Cordage- 
Co.  v.  Miller,  61  C.  C.  A.  477,  126  Fed.. 
495,  63:  551 

567.  A  verdict  is  properly  directed  for  de- 
fendant in  an  action  for  personal  injuries,, 
where  the  plaintiff  fails  to  prove  affirma- 
tively that  his  fault  or  negligence  did  not 
contribute  to  the  injury,  even  though  he- 
has  established  all  ttie  other  facts  of  his 
cause  of  action.  Oleson  v.  Lake  Shore  & 
M.   S.  R.    Co.    143  Ind.  405,   42  N.  E.   736, 

32:  149 

568.  A  verdict  should  be  directed  in  an  ac- 
tion against  a  railroad  company  for  person- 
al injuries  to  one  struck  by  a  train,  where 
the  accident  occurred  in  the  daytime,  and. 
the  injured  person  was  in  possession  of 
sight  and  hearing,  and  the  undisputed  testi- 
mony is  that  the  train  could  have  been  seen 
from  20  yards  to  ^4  of  a  mile  before  it. 
reached  the  place  of  the  accident,  notwith- 
standing his  testimony  that  he  looked  fof 
the  train  and  did  not  see  it.  Southern  R. 
Co.  V.  Smith.  30  C.  C.  A.  58,  52  U.  S.  App. 
708.  86  Fed.  292,  40:  746- 
Insurance. 

560.  To  warrant  the  direction  of  a  ver- 
dict for  defendant  in  an  action  on  a  mu- 
tual benefit  certificate  because  the  death 
was   not  the  result   of  natural   causes,  the- 
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testimony  adduced  tending  to  establish  that 
fact  must  be  such  that  there  cannot  reason- 
ably be  two  opinions  toucliing  the  result. 
Cox  V.  Royal  Tribe  of  Joseph,  42  Or.  365. 
71  Pac.  73,  60:  620 

570.  Suicide  of  the  insured  is  not  so  con- 
clusively shown  as  to  require  the  taking 
of  an  action  on  the  policy  from  the  jury, 
by  evidence  that,  having  been  upon  a  train, 
he  was  found  by  the  side  of  the  track 
mortally  wounded,  that  for  some  time  he 
Iiad  been  in  straitened  financial  circum- 
stances, his  property  being  heavily  encum- 
"bered  and  about  to  be  sold,  that  he  had 
failed  in  an  attempt  to  effect  a  loan,  had 
l»een  guilty  of  forgery  and  false  representa- 
tions for  which  he  was  threatened  with 
prosecution,  and  had  recently  ,been  making 
efforts  to  secure  as  much  accidelit  insurance 
as  possible,  where  it  also  appears  that  he 
Tiad  four  daughters  dependent  upon  him  for 
support,  for  whom  he  had  a  strong  affec- 
tion, was  a  man  of  sanguine  temperament, 
accustomed  to  carry  considerable  insurance, 
and  that  his  property  sold  for  enough  to 
pay  all  his  debts.  Fidelity  &  C.  Co.  v. 
Freeman,   48   C.   C.   A.    692,    109   Fed.   847, 

54:  680 

571.  A  verdict  should  not  be  directed  for 
plaintiff  in  an  action  upon  a  life  insurance 
policy,  where  the  defense  is  fraud  in  pro- 
curing the  policy,  and  the  evidence  as  to 
the  physical  condition  of  assured  when  the 
policy  was  issued,  bearing  upon  the  ques- 
tion of  fraudulent  statements  in  the  appli- 
cation, is  conflicting.  Welch  v.  Union  C.  L. 
Ins.  Co.  108  Iowa,  224,  78  N.  W.  853,  50:  774 
Covenant  against  encumbrance. 

572.  The  question  who  actually  paid  a 
street  improvement  assessment  is  imma- 
terial in  an  action  by  a  grantee  to  recover 
it  under  a  covenant  against  encumbrances 
in  a  conveyance  of  the  property  on  which 
it  was  levied,  where  the  fact  that  it  be- 
longed to  the  grantee  is  not  disputed,  so 
that  a  conflict  of  evidence  with  regard  to 
it  will  not  prevent  the  court  from  directing 
a  verdict  in  favor  of  the  grantee.  Green  v. 
Tidball,  26  Wash.  338,  67  Pac.  84,  55:  879 
Oriminal  case. 

See  also  supra,  78;  infra,  684. 

573.  An  instruction  tantamount  to  a  di- 
rection to  return  a  verdict  of  guilty  is  er- 
roneous in  a  criminal  case.  State  v.  Wil- 
son, 62  Kan.  021,  64  Pac.  23,  52:  679 

4.  Demurrer  to  Evidence. 

Tlequisites  for  Review  of,  see  Appeal  and 
Error,  218. 

Presenting  Question  for  Review  on  Appeal 
by,  see  Appeal  and  Error,  342. 

Waiver  of  Error  as  to,  see  Appeal  and  Er- 
ror, 712. 

Prejudicial  Error  as  to,  see  Appeal  and 
Error,   1147. 

Judgment  on  Appeal  Where  Demurrer  wast 
Sustained  Below,  see  Appeal  and  Er- 
ror, 1179. 

See  also  supra,  452. 

574.  The  plaintiff  cannot  be  denied  the 
3)enefit,  on  a  demurrer  to  his  evidence,  of 


a  finding  which  he  might  have  lawfully  se- 
cured by  a  jury.  Gunn  v.  Ohio  River  R. 
Co.  42  W.  Va.  676,  26  S.  E.  546,        30:  575 

575.  Dismissing  a  suit  on  a  demurrer  to 
evidence  which,  with  all  legitimate  infer- 
ences therefrom,  makes  out  no  cause  of  ac- 
tion, is  not  a  violation  of  the  constitutional 
guaranty  of  the  right  to  trial  by  jury,  or 
of  a  provision  that  judges  shall  not  charge 
juries  with  respect  to  matters  of  fact.  Hop- 
kins V.  Nashville,  C.  &  St.  L.  R.  Co.  96 
Tenn.  409,  34  S.  W.  1029,  32:  354 

576.  The  practice  of  demurring  to  evi- 
dence, although  cumbersome  and  antiquated, 
may  be  sustained  when  no  liability  is  estab- 
lished against  the  defendant  upon  the  facts 
or  legitimate  inferences  therefrom.  Id. 

577.  The  proper  mode  of  raising  the  ques- 
tion as  to  the  right  of  recovery  in  an  ac- 
tion for  breach  of  warranty  is  to  demur  to 
the  sufficiency  of  the  evidence  adduced  to 
authorize  judgment  for  plaintiff,  assuming 
the  facts  to  be  as  favorable  to  him  as  the 
jury  would  be  warranted  in  finding  them. 
Baker  v.  Brem,   103  N.  C.  72,  9  S.  E.  629, 

4:  370 

578.  On  demurrer  to  evidence  the  other 
party  will  be  required  to  join  therein,  un- 
less the  case  be  plainly  against  the  demur- 
rant and  his  object  in  demurring  is  clearly 
nothing  but  delay.  Mapel  v.  John,  42  W. 
Va.  30,  24  S.  E.  608,  32:  800 

579.  To  sustain  the  action  of  the  trial 
court  in  overruling  a  demurrer  to  the  evi- 
dence, which  was  based  on  the  contention 
that  it  showed  contributory  negligence,  it 
is  not  necessary  to  decide  that  there  was 
no  such  negligence.  Gratiot  v.  Missouri  P. 
R.  Co.   (Mo.)    16  S.  W.  384,  19  S.  W.  31, 

16:  189 

580.  A  demurrer  to  plaintiff's  evidence  is 
not  waived  by  defendant  by  putting  in  his 
evidence,  where  he  asks  the  direction  of  a 
verdict  against  the  plaintift'  at  the  close  of 
all  the  evidence.  Weber  v.  Kansas  City 
Cable  R.  Co.   100  Mo.    194,  12   S.  W.    804, 

7:  819 

581.  In  a  suit  to  recover  damages  for  the 
breakage  of  an  article  while  in  a  carrier's 
possession  for  transportation,  the  success  of 
which  depends  upon  showing  negligence  on 
the  part  of  the  carrier,  a  demurrer  to  the 
evidence  is  properly  overruled  if  it  tends  to 
show  that  the  article  was  delivered  to  the 
carrier  in  good  condition  properly  packed, 
and  that  it  reached  its  destination  badly 
broken,  the  crate  in  which  it  was  packed 
being  broken  on  one  side,  while  one  of  the 
inside  stays  was  broken  and  others  out  of 
place.  Witting  v.  St.  Louis  &  S.  F.  R.  Co. 
101  Mo.  631,  14  S.  W.  743,  10:  602 

582.  Calling  for  the  remainder  of  the 
record  of  a  suit,  part  of  which  has  been  in- 
troduced in  evidence  by  plaintiff,  is  not  an 
introduction  of  original  evidence,  so  as  to 
destroy  the  right  to  demur  to  plaintiff's  evi- 
dence. Cooley  v.  Galyon,  109  Tenn.  1,  70 
S.  W.  607,  60:  139 

e.  Special  Interrogatories. 

Sufficiency  of  Special  Verdict,  see  infra,  898- 
9C0. 
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Inconsistency  between  Special  Findings,  see 
infra.  914,  915. 

First  Objecting  to  Sufficiency  on  Appeal,  see 
Appep.l  and  Error,  662. 

Waiver  oi  Objection  to  Failure  to  Answer, 
see  Appeal  and  Error,  674. 

Error  in  Informing  Jury  of  Legal  Eflfect  of 
Answers  to,  see  Appeal  and  Error,  1011. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 1136,  1144. 

See  also  supra,  I,  550;  infra,  638,  732,  886. 
887. 

583.  Pertinent  questions  of  fact  stated  in 
writing  and  handed  to  the  court  at  the 
close  of  the  testimony  must  be  submitted 
to  the  jury,  although  the  attention  of  the 
other  counsel  was  not  called  to  them  un- 
til after  his  opening  argument.  Topeka  v. 
Boutwell,  53  Kan.  20,  35  Pac.  819,      27:  593 

584.  Special  issues  should  not  be  submit- 
ted where  a  judgment  could  not  properly  be 
rendered  upon  proper  answers  to  them. 
Texas  &  P.  R.  Co.  v.  Miller,  79  Tex.  78,  15 
S.  W.   264,  11 :  395 

585.  Submitting  to  the  jury,  under  the 
statute,  "particular  questions  of  fact,"  is 
within  the  discretion  of  the  trial  court. 
This  is  a  revisable  discretion.  Kerr  v.  Luns- 
ford.  31  W.  Va.  659,  8  S.  E.  493,  505,   2:  668 

586.  The  questions  must  be  of  such  a  char- 
acter that  the  answers  thereto,  if  contrary 
to  the  general  verdict,  would  control  the 
same  and  be  conclusive  of  the  issue.  Id. 

587.  Under  the  statute,  the  court  did  not 
err  in  refusing  to  submit  to  the  jury  the 
following  questions:  "(I)  Was  ithe  late 
Lewis  Lunsford,  in  August,  1880,  suffering 
from  a  disease  known  as  senile  dementia  ? 
(2)  If  so,  is  that  disease  curable?  (3)  Had 
that  disease  so  far  progressed  in  August. 
1882,  as  to  render  him  (Lewis  Lunsford) 
imbecile  and  incapable  of  transacting  busi- 
ness? (4)  Does  a  person  suffering  from 
such  disease  have  any  lucid  intervals?"    Id. 

588.  Special  findings  submitted  to  be 
found  by  a  jury  should  be  such  as  submit 
to  them  single,  direct,  and  plain  questions 
to  be  answered  by  a  direct  answer.  L. 
Wolff  Mfg.  Co.  V.  Wilson,  152  111.  9,  38  N. 
E.  694,  26:  229 

589.  The  question  whether  the  use  of  a 
naphtha  torch  to  burn  paint  from  a  build- 
ing covered  with  soft  pine  sheathing  which 
has  shrunken  and  cracked,  and  when  the 
weather  is  very  hot  and  dry,  is  reasonably 
safe  and  proper,  or  the  method  usually 
adopted  in  such  cases,  is  not  sufficiently  pre- 
sented to  the  jury  by  the  question  whether 
that  was  the  "method  ordinarily  pursued  to 
remove  paint  on  the  outside  of  a  building." 
as  this  does  not  distinguish  between  dif- 
ferent kinds  of  buildings  or  different  cir- 
cumstances. First  Cong.  Church  v.  Holvoke 
Mut.  F.  Ins.  Co.  158  Mass.  475,  33  N.  E. 
572,  19:  587 

590.  Giving  or  withholding  from  the  jury 
questions  for  special  findings  of  fact  is 
within  the  discretion  of  the  trial  court, 
under  Colo.  Code  1887.  §  199,  providing  that 
in  any  case  in  which  the  jury  render  a  gen- 
eral verdict  they  may  be  required  by  the 
court  to  find  specially  upon  any  particular 


question-  of  facts,  to  be  stated  to  them  iis 
writing.  Denver  Consol.  Elec.  Co.  v.  Simp- 
son, 21  Colo.  371,  41   Pac.  499,  31:  566 

591.  A  trial  court  to  which  is  certified 
the  question  whether  or  not  certain  colored 
children  were  discriminated  against  and  ex- 
cluded, by  reason  of  their  color,  from  the- 
most  convenient  public  school  to  which  they 
had  a  right  to  be  admitted,  should  not  sub- 
mit to  the  jurj'  the  question  whether  or 
not  they  believe  that  equal  and  reasonable 
educational  facilities  and  privileges  are 
furnished  to  the  school  children  of  the- 
city  irrespective  of  color  and  without  dis- 
crimination. People  ex  rel.  Bibb  v.  Alton,. 
193  111.  309,  61  N.  E.  1077,  56:  95^ 

592.  If  in  taking  a  special  verdict  ques- 
tions be  submitted  covering  singly  all  the 
material  controverted  facts  in  issue,  a  re- 
fusal to  submit  other  questions  covering  the 
same  subjects  in  a  different  form,  or  cover- 
ing evidentiary  facts,  is  proper.  Tesch  v. 
Milwaukee  Electric  R.  &  L.  Co.  108  Wis. 
593,  84  N.  W.  823,  53:  618= 

593.  Where  a  special  verdict  sufficiently 
covered  all  material  and  controverted  ques- 
tions of  fact  in  the  case,  it  is  not  error 
to  refuse  to  submit  other  questions  to  the 
jury  as  the  basis  of  a  special  verdict. 
Wright  v.  Mulvaney,  78  Wis.  89,  46  N.  W. 
1045,  9 :  807 

594.  While  two  special  questions  covering 
the  same  inquiry  should  not  be  put  to  a 
jury,  yet  if  one  covering  some  matter  of 
another  is  so  drawn  as  more  definitely  and 
pointedly  to  inquire  as  to  a  particular  mat- 
ter controlling  the  case,  it  should  be  given. 
Vieth  v.  Hope  Salt  &  Coal  Co.  51  W.  Va. 
96,   41    S.   E.    187,  57:  410- 

595.  The  trial  court  is  not  bound,  on  re- 
quest for  a  special  verdict,  to  submit  tO' 
the  jury  questions  covering  uncontroverted 
facts.  Gatzow  v.  Buening,  106  Wis.  1,  81 
X.  W.  1003,  49:  475- 

596.  Refusal  to  submit  issues  to  the  jury 
is  not  groimd  for  exception  if  the  matter 
is  fully  submitted  to  their  consideration  by 
the  charge.  National  Cash  Register  Co.  v. 
Hill,  136  N.  C.  272,  48  S.  E.  637,        68:  lOQ 

597.  The  question  whether  a  judgment 
against  the  plaintiff  could  be  collected  upon 
execution  need  not  be  submitted  to  the 
jury  in  an  action  by  him  for  breach  of  con- 
tract in  transferring  a  note  to  a  bona  fide 
purchaser  which  he  has  not  yet  paid,  where 
the  court  has  told  the  jury  that  his  in- 
solvency or  the  collectability  of  the  judg- 
ment is  an  element  to  be  taken  into  consid- 
eration in  ascertaining  the  amount  of  his 
damages.  Lyle  v.  McCormick  Harvesting 
Mach.  Co.  108  Wis.  81,  84  N.  W.  18.   51:  905 

598.  Where  a  complaint  has  a  double  as- 
pect rendering  it  indefinite  and  uncertain, 
because  it  charges  both  gross  negligence  and 
ordinary  negligence,  it  is  error  to  submit 
the  cause  to  the  jury  upon  both  aspects; 
and,  in  case  error  is  committed  in  that  re- 
gard, resulting  in  a  verdict  in  favor  of  the 
plaintiff  upon  the  ground  of  gross  negli- 
gence and  ordinary  negligence  as  well,  it  is 
error  to  render  judgment  thereon  because 
of  inconsistency  in  the  findings.    Rideout  v. 
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Winnebago  Traction  Co.   123  Wis.  297,  101 
N.  W.  672,  69:  601 

599.  No  special  demurrer  being  filed  to  a 
petition  by  heirs  at  law  against  a  dowress, 
alleging  acts  of  waste,  and  praying  for  a 
forfeiture  of  the  estate  of  the  tenant  in 
dower,  and,  in  the  alternative,  for  damages 
in  the  event  the  evidence  did  not  establish 
a  forfeiture,  the  trial  judge  should  have 
submitted  both  issues  to  the  jury,  without 
any  written  request  asking  the  submission 
of  the  question  of  damages.  Roby  v.  New- 
ton, 121  Ga.  679,  49  S.  E.  694,  68:  001 


III.  Instructions. 
a.  In  General;  Form;  ^ime. 

As  Part  of  Record  on  Appeal,  see  Appeal 

and  Error,  IV.  h. 
Sufficiency  of  Assignment  of  Errors  as  to, 

see  Appeal  and  Error,  265-267. 
Sufficiency    of   Objection  or    Exception,  sea 

Appeal  and  Error,  V.  a,  3. 
Mode   of  Preserving  Error  for  Review,  see 

Appeal  and  Error,  349-351. 
Presumption  as  to,  on  Appeal,   see  Appeal 

and  Error,  434-439. 
Consideration    of.    on    Appeal,    see    Appeal 

and   Error.  382,  383,  463,  473^75,  482, 

508. 
Waiver  of  Objection  as  to,  see  Appeal  and 

Error,  VII.  k,  4. 
First  Raising  Objection  as  to,  on  Appeal, 

see  Appeal  and  Error,  VII.  j,  7. 
Error  in  Admission  of  Evidence  Cured  by, 

see  Appeal  and  Error,  942-948. 
Verdict  Disregarding,  as  Ground  for  Revers- 
al, see  Appeal  and  Error,  1155-1157. 
Prejudicial    Error    as    to,    see    Appeal    and 

Error,  VII.  m,  4. 
Prejudicial  Error  in  Modifying,  see   Appeal 

and   Error,  VII.   m,  4,  c. 
Effect   of  Failure   to   Number  or   Sign,   see 

Appeal   and  Error,   1019. 
Effect  of  Manifest  Mistake  in  Copying,  see 

Appeal  and  Error,  1018. 
Review  on  Appeal  from  Justice's  Judgment, 

see  .lustice  of  the  Peace,  25. 
For  Editorial  Notes,  see  infra,  VI.  §  9. 

600.  Acquiescence  in  an  erroneous  view  of 
the  law  by  offeiyng  evidence  to  meet  it  will 
not  prevent  the  party  from  insisting  upon 
a  correct  statement  of  the  law  in  the  in- 
structions to  the  jury.  M.  M.  Walker  Co. 
V.  Dubuque  Fruit  &  Produce  Co.  113  Iowa. 
428,  85  N.  W.   614,  53:  775 

601.  A  statement  by  the  court  to  the  jury, 
made  in  open  court  without  objection  by 
either  party,  that  certain  facts  stated  are 
admitted,  is  not  in  any  sense  an  instruction 
to  the  jury;  and  therefore  the  fact  that  it 
was  not  made  in  writing,  as  instructions 
are  required  to  be.  is  not  error,  especially 
where  it  was  immaterial  in  the  case.  Hinck- 
ley V.  Horazdowski,  133  III.  359,  24  N.  E. 
421,  8:  490 

602.  A  general  request  to  put  an  instruc- 
tion in  writing  does  not  cover  a  remark  of 
the  court  in  response  to  a  remark  of  coun- 


sel  in   his  argument.     Rogers   v.   State,   60 
Ark.   76,  29    S.    W.   894,  31 :  465 

603.  It  is  not  error  to  refuse  instructions 
asked  after  the  argument  is  begun.  Evans- 
ville  &  T.  H.  R.  Co.  v.  Crist,  116  Ind.  446, 
19  N.  E.  310,  2:  450 

604.  An  erroneous  instruction  may  be  cor- 
rected after  four  of  the  five  speeches  to 
the  jurv  on  each  side  of  the  case  have  been 
made,  lowers  v.  Com.  110  Ky.  386.  61  S. 
W.  735,  53:  245 

b.  Requests  and  Answers  Generally. 

See  also  supra,  65,  602,  603. 

For  Editorial  Notes,  see  infra,  VI.  §  9. 

605.  The  trial  judge  is  not  required  to 
strike  out  from  a  request  to  charge  a  part 
which  renders  it  defective,  and  charge  the 
remainder.  Mitchell  v.  Charleston  Light  & 
P.  Co.  45  S.  C.  146,  22  S.  E.  767,  31 :  577 

606.  Where  a  request  to  charge  is  incom- 
plete, the  court  will  not  supply  words  to 
make  it  complete,  where  the  substance  of 
the  intended  request  has  already  been 
charged.  Hangen  v.  Hachemeister,  114  N. 
Y.   566,   21   N.   E.    1046,  5:  137 

607.  A  requested  instruction  is  not  erron- 
eous for  repeating  the  same  idea  three  times 
in  different  phraseology,  the  different 
clauses  being  coupled  together  by  the  word 
"or."  Blake  v.  Stump,  73  Md.  160,  20  AtL 
788,  10:  103 

608.  A  special  instruction  must  be  re- 
quested, embracing  the  facts  which  are 
claimed  to  constitute  probable  cause  for  an 
arrest,  before  an  objection  will  lie  to  the 
general  definition  thereof,  given  by  the 
court  to  the  jury  in  an  action  for  false  im- 
prisonment. Stoecker  v.  Nathanson,  5  Neb. 
(Unof.)  435,  98  N.  W.  1061,  70:  66T 
Sufficiency  of  compliance. 

See  also   infra,  792. 

609.  A  party  has  the  right  to  have  an  in- 
struction given  in  his  own  language  if  perti- 
nent and  unambiguous  and  correct  in  law. 
.Jordan  v.  Benwood,  42  W.  Va.  312,  26  S.  E. 
266,  36:  519- 

610.  An  instruction  to  the  jury  that  rati- 
fication of  a  note  by  a  person  may  be 
proved  by  direct  testimony,  or  if  they  are 
satisfied  from  all  the  testimony  that  he 
ratified  it,  that  will  be  sufficient,  is  in  sub- 
stance complying  with  a  request  to  instruct 
that  ratification  may  be  either  express  or 
implied.  Hull  v.  Young,  30  S.  C.  121,  8  S. 
E.  695,  3:  521 

611.  Although  it  is  the  duty  of  counsel  to 
present  their  prayers  for  instructions  to 
the  court,  the  court  should  embody  no  more 
than  the  substance  of  them  in  the  charge, 
and  should  not  give  them  in  extenso  as  re- 
quested, to  the  jury.  Davis  v.  St.  Louis,  I. 
M.  &  S.  R.  Co.  53  Ark.  117,  13  S.  W.  801, 

7:283 

612.  A  prisoner  has  no  right  to  have  the 
jUr\'  instructed  in  any  particular  form  of 
words,  imder  a  statute  requiring  the  court 
to  answer  his  points  fully.  It  is  sufficient 
if  the  law  applicable  to  his  case  is  plainly,. 
fully,  and  accurately  stated  in  such  form 
as  the  judge  mav  choose.  Com.  v.  McManus, 
143  Pa.  64,  21  Atl.  1018,  22  Atl.  761,    14:  8J> 
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613.  A  request  to  charge  in  a  murder  trial 
^'that  the  jury  are  judges  of  the  law  as  well 
AS  of  the  facts,  and  may  upon  the  whole 
case  determine  the  grade  of  the  offense," 
is  properly  answered  by  charging  that  "the 
•statement  of  the  law  by  the  court  is  the 
best  evidence  of  the  law  within  the  jury's 
reach,  and,  viewing  it  as  evidence  only, 
the  jury  must  be  guided  by  what  the  court 
has  said  with  reference  to  the  law,"  under 
a  constitutional  provision  that  the  jury,  in 
indictments  for  libels,  are  to  determine  the 
law  and  the  facts  as  in  other  cases.  Id. 

614.  Where  the  force  of  an  instruction 
which  is  requested  and  is  proper  in  itself- 
is  not  changed  by  an  addition  made  to  it 
■by  the  court,  there  is  no  error  in  the  mere 
fact  of  making  the  addition.  Wilson  v. 
State,  30  Fla.  234,  11  So.  556,  17:654 
Repetition. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 1063,  1066. 
See  also  supra,  606. 
"For  Editorial  Notes,  see  infra,  \Tl.  §  10. 

615.  Where  an  instruction  has  already 
"been  substantially  given,  the  court  is  not 
bound  to  repeat  it.  Kerr  v.  Lunsford,  31 
W.  Va.  659,  8  S.  E.  493,  2:  668 
Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Cooper, 
120  Ind.  469,  22  N.  E.  340,  6:  241 
International  &  G.  N.  R.  Co.  v.  Keenan, 
78  Tex.  294,  14  S.  W.  668,  9:  703 
Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Pen- 
insular Land,  T.  &  Mfg.  Co.  27  Fla.  1,  157, 
9  So.  661,  17:  33 

616.  Where  a  rule  or  principle  of  law  is 
clearly  declared  by  the  court  in  its  general 
charge  it  is  not  error  to  refuse  to  repeat  it 
in  a  special  instruction.  Southern  P.  Co.  v. 
Schoer,  52  C.  C.  A.  268,  114  Fed.  466,  57:  707 

617.  An  instruction  contained  in  the  gen- 
eral charge  need  not,  at  the  instance  of  the 
parties,  be  repeated  in  special  instructions. 
•State  V.  Coleman,  186  Mo.  151,  84  S.  W. 
•978,  69:  381 

618.  An  instruction,  the  substance  of 
which  is  contained  in  an  instruction  given, 
IS  properly  refused.-  Mitchell  v.  Charleston 
Light  &  P.  Co.  45  S.  C.  146,  22  S.  E.  767, 

31 :  577 

619.  It  is  not  error  to  refuse  instructions 
■when  those  given  fairly  present  the  law  of 
the  case.  Burdict  v.  Missouri  P.  R.  Co.  123 
Mo.  221,  27   S.  W.  453,  26:  384 

620.  Requested  instructions  which  have 
been  fully  covered  by  the  general  charge 
need  not  be  given.  Western  Assur.  Co.  v. 
J.  H.  Mohlman  Co.  28  C.  C.  A.  157,  51  U. 
S.  App.  577,  83  Fed.  811,  40:  561 

621.  A  requested  charge  need  not  be  given 
if  it  is  fully  covered  in  the  general  charge. 
Savannah,  F.  &  W.  R.  Co.  v.  Daniels,  90 
Ga.  608,  17  S.  E.  647,  20:  416 

622.  Requested  instructions  should  be  re- 
fused when  the  law  embodied  in  them  has 
been  fully  stated  to  the  jury  by  the  court 
in  other  instructions.  Harris  v.  United 
States,  8  App.  D.  C.  20,  36:  465 

623.  There  is  no  error  in  refusing  an  in- 
struction the  effect  of  which  was  given  in 
ihe  general  charge.  State  v.  Tucker,  36 
Or.  291,  61  Pac.  894,  51:  246 


624.  It   is  not   error   to   reject    a   prayer 
for  instructions,  the  theory  of  which  is  cov 
ered   by   others   which   are   granted.     West 
Virginia   C.   &    P.   R.    Co.  v.    State    use   of 
Fuller,  96  Md.  652,  54  Atl.  669.  61 :  574 

625.  There  is  no  error  in  refusing  a  spe- 
cial charge  on  a  subject,  even  if  correct, 
where  that  phase  of  the  case  has  been  cor- 
rectly stated  in  the  general  charge.  Wells- 
ton  Coal  Co.  v.  Smith,  65  Ohio  St.  70,  61 
N.   E.   143,  55:  99 

626.  The  refusal  of  instructions  prepared 
by  counsel,  although  they  contain  correct 
principles  of  law  applicable  to  the  case,  is 
not  erroneous  if  the  charge  of  the  court 
in  its  entirety  fairly  covers  the  legal  prop- 
ositions jiecessary  to  give  instructions  up- 
on. Denver  &  R.  G.  R.  Co.  v.  Roller,  41 
C.  C.  A.  22,  100  Fed.  738,  49:  77 

627.  After  full  and  accurate  instructions 
as  to  the  weight  of  the  testimony,  it  is 
not  error  to  refuse  a  particular  instruction 
on  a  single  item  of  evidence.  Barndt  v. 
Frederick,  78  Wis.   1,  47  N.  W.  6,     11:  199 

628.  A  statement  fairly  made  to  the  jury, 
that  a  preponderance  of  evidence  is  required 
to  justify  a  verdict,  need  not  be  repeated 
with  every  reference  to  the  evidence.  Reipe 
V.  Elting,  89  Iowa,  82,  56  N.  W.  285,    26:  769 

629.  Refusal  to  give  an  instruction  re- 
quested by  defendant  in  a  criminal  case  is 
not  error,  where  the  instruction  was  covered 
by  the  general  charge  of  the  court.  Queen- 
an  V.  Territory,  11  Okla.  261,  71  Pac.  218, 

61 :  324 

630.  A  requested  instruction  as  to  self- 
defense  may,  although  in  itself  correct,  be 
properly  refused  when  the  court  has  al- 
ready given  an  instruction  on  the  same  sub- 
ject as  favorable  to  defendant  as  that  re- 
quested. Burgess  v.  Territory,  8  Mont.  57, 
19  Pac.  558,  1 :  808 

631.  An  accused  person  is  not  entitled  to 
a  special  instruction  to  the  eifect  that  the 
mere  finding  of  an  indictment  against  him 
does  not  raise  any  presumption  of  guilt, 
where  that  idea  is  conveyed  by  the  general 
charge  of  the  court.  Aszman  v.  State,  123 
Ind.  347,  24  N.  E.  123,  8:  33 

c.  On  What  Matters  Necessary  or  Proper. 

On  Evidence  and  Facts,   see   infra.  III.   d. 
Prejudicial   Error   in  Refusing,  see  Appeal 

and  Error,  VII.  m,  4,  6. 
In  Condemnation  Proceedings,  see  Eminent 

Domain,  185. 
New  Trial  for  Refusal  of,  see  New  Trial,  10. 
See  also  Pleading,  282. 

632.  A  defendant  is  entitled  to  have  its 
theory  of  the  case  presented  to  the  jury  in 
specific  instructions,  if  such  theory  is  sup- 
ported by  evidence  and  the  instructions  are 
properly  requested.  Poole  v.  Consolidated 
Street  R.  Co.  100  Mich.  379,  59  N.  W.  390, 

25:  744 

633.  If  there  is  any  evidence  sufficient  to 
warrant  the  jury  in  drawing  the  inference 
that  a  certain  fact  exists  pertinent  to  the 
issues,  the  trial  judge  must,  if  requested, 
instruct  the  jury  what  the  law  arising  from 
such  fact  is,  even  though  he  may  be  of  the 
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opinion  that  such  fact  is  not  established  by 
a  preponderance  of  the  whole  evidence. 
Evansville  v.  Senhenn,  151  Ind.  42,  47  N. 
E.  634,  151  Ind.  61,  51  N.  E.  88,  41:  728 

634.  An  instruction  stating  the  law  ap- 
plicable to  one  theory  of  the  case,  and  sub- 
stantially covering  all  the  facts  upon  which 
tlie  correctness  of  such  theory  depends,  is 
proper  if  there  is  any  evidence  in  the  case 
tending  to  prove  such  facts,  although  it 
ignores  other  facts  put  in  issue  as  part  of 
another  and  different  theory,  which,  if  true, 
leads  to  a  different  conclusion  and  result, 
if  another  instruction  has  been  given  in  the 
case  covering  such  conflicting  theory. 
Rhoades  v.  Chesapeake  &  0.  R.  Co.  49  W. 
Va.  494,  39  S.  E.  209,  55:  170 

635.  A  requested  instruction  to  the  effect 
that  a  real-estate  broker  cannot  recover 
commissions  from  a  person  for  the  sale  pf 
property,  if,  at  the  time,  he  was  in  the  em- 
ploy of  and  acting  for  the  buyer,  should 
be  given  in  an  action  to  recover  such  com- 
missions, if  the  evidence  tends  to  show  that 
he  was  in  fact  acting  in  the  interest  of  the 
purchaser,  who,  after  the  transaction  was 
completed,  ottered  him  money  for  his  serv- 
ices. Blake  v.  Stump,  73  Md.  160,  20  Atl. 
788,  10:  103 

636.  There  is  no  error  in  submitting  to 
the  jury  a  phase  of  the  case  which  defend- 
ant's pleadings  and  the  conduct  of  the  court 
and  parties  throughout  the  trial  show  was 
understood  to  be  presented  by  the  com- 
plaint. Boyd  V.  Portland  General  Electric 
Co.  40  Or.  126,  66  Pac.  576,  57:  619 

637.  A  requested  instruction  that  the  jury 
may  render  a  general  verdict  or  a  special 
one  is  properly  refused  in  the  absence  of  a 
request  to  submit  any  special  findings  upon 
any  branch  of  the  case.  Prosser  v.  Montana 
C. 'R.  Co.  17  Mont.  372,  43  Pac.  81,     30:  814 

638.  The  refusal  to  give  an  instruction  as 
to  a  question  submitted  to  the  jury  is 
proper  when  the  only  portion  of  it  which 
is  in  any  wise  broader  or  more  instructive 
than  the  question  itself  consists  of  a  gen- 
eral rule  of  law  respecting  the  effect  of  an 
answer  given  to  the  interrogatory.  Lyle 
V.  McCormick  Harvesting  Mach.  Co.  108 
Wis.  81,  84  N.  W.  18,  51:  906 
Limiting  to  issues  or  proof. 

See  also  supra.  633-637;  infra,  656-660,  662, 
670^674,  682,   683,   750,  807,  833. 

639.  An  instruction  should  not  be  given 
unless  relevant,  and  it  is  not  relevant  un- 
less there  was  evidence  tending  to  prove 
the  facts  on  which  the  instruction  is  based. 
Kerr  v.  Lunsford,  31  W.  Va.  659,  8  S.  E.  493. 

2:  668 
Missouri  P.  R.  Co.  v.  Platzer,  73  Tex.  117, 
11  S.  W.  160,  3:639 

Sloan  V.  Coburn,  26  Neb.  607,  42  N.  W.  726, 

4:  470 
Alabama  G.  S.  R.  Co,  v.  Carmichael,  90  Ala. 
19,  8  So.  87,  9:  388 

640.  A  request  for  instructions  is  proper- 
ly denied  where  there  is  no  evidence  to 
show  the  facts  on  which  the  instructions  are 
based.  Sprague  v.  Fletcher,  69  Vt.  69.  37 
Atl.  239,  37:  840 

641.  Instructions      predicated      on      facts 
L.R.A.  Dig.— 183. 


which    do    not    exist    are   properly   refused. 
State  v.  Coleman,  186  Mo.  151,  84  "s.  W.  978, 

69:381 

642.  A  requested  instruction  not  founded 
upon  any  evidence  in  the  case  is  properly  re- 
fused. Richards  v.  Knight,  78  Iowa,  69,  42 
N.  W.   584,  4 :  453 

643.  Instructions  correct  in  principle  may 
be  refused  if  inapplicable  to  the  facts. 
Markland  v.  McDaniel,  51  Kan.  350,  32  Pac. 
1114,  20:96 

644.  An  instruction  which  has  no  applica- 
tion to  the  evidence  in  the  case  should  not 
be  given,  although  it  contains  a  correct 
statement  of  the  law  in  the  abstract. 
Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Howard, 
124  Ind.  280,  24  N.  E.  892,  8:593 

645.  A  requested  instruction  not  true  in 
its  application  to  the  case  on  trial  should 
not  be  given,  although  stating  a  proposition 
true  in  general.  Wheeler  v.  Grand  Trunk  R. 
Co.   70  K  H.  607,  50  Atl.  103,  54:  955 

646.  Instructions  should  be  confined  to 
the  issues  made  by  the  pleadings,  and  based 
only  on  the  evidence  in  the  case.  Jackson- 
ville, T.  &  K.  W.  R.  Co.  V.  Peninsular  Land, 
T.  &  Mfg.  Co.  27  Fla.  1,  157,  9  So.  661, 

17:33 

647.  It  is  improper  to  instruct  upon  a 
question  not  raised  by  the  pleadings,  or  to 
give  a  charge  for  the  operation  of  which  the 
pleading  furnishes  no  field.  Louisville  & 
N.   R.   Co.   V.   Hall,    87   Ala.   708,  6  So.  277, 

4:710 

648.  The  jury  should  not  be  instructed 
as  to  the  law  upon  abstract  propositions 
wholly  disconnected  with  the  issues  of  fact 
they  are  called  on  to  determine.  Central  of 
Ga.  R.  Co.  V.  Augusta  Brokerage  Co.  122  Ga. 
646,  50  S.  E.  473,  69:  119 

649.  It  is  not  error  to  refuse  to  give  in- 
structions which  have  no  bearing  upon  the 
real  case  before  the  court.  Pennsylvania  R. 
Co.  V.  Naive,  112  Tenn.  239,  79  S.  W.  124, 

64:443 

650.  An  hypothesis  unsupported  by  evi- 
dence should  not  be  submitted  to  the  jury. 
Baltimore  City  Pass.  R.  Co.  v.  Nugent,  86 
Md.   349,   38   Atl.    779,  39:161 

651.  It  is  erroneous  to  instruct  the  jury 
as  to  what  their  verdict  shall  be  if  they  find 
certain  facts,  when  there  is  no  evidence  on 
which  those  facts  can  be  found.  Smith  v. 
Sedalia,  152  Mo.  283,  53  S.  W.  907,      48:  711 

652.  Instructing  the  jury  not  to  consider 
evidence  withdrawn  by  the  party  who 
offered  it  is  proper  when  requested  by  the 
otlier  party.  Pittsburgh,  C.  C.  &  St.  'L.  R. 
Co.  v.  Montgomery,  152  Ind.  1,  49  N.  E. 
582  69:875 
Definitions. 

653.  The  meaning  of  the  word  "contrib- 
uted" need  not  be  explained  by  the  court  to 
the  jury  in  the  absence  of  any  request 
therefor.  Wragge  v.  South  Carolina  &  (i.  R. 
Co.  47  S.  C.  105.  25  S.  E.  76,  33:191 

654.  A  definition  of  the  term  "insane  de- 
lusion" is  properly  given  where  it  is  claimed 
that  the  will  was  the  result  of  such  a  de- 
lusion. Kimberly's  Appeal,  68  Conn.  428,  36 
Atl.  847.  37:261 

655.  The  court   should  define   "temporary 
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insanity,"  where  it  has  charged  under  the 
Texas  statute  that  the  guilt  of  a  person 
who  has  committed  a  homicide  is  to  be 
tried  witliout  reference  to  his  drunkenness, 
unless  that  produced  temporary  insanity. 
Evers  v.  State,  31  Tex.  Crim.  Rep.  318,  20  S. 
W.  744.  18:421 

As  to  damages. 
Prejudicial   Error    in   Refusing,   see   Appeal 

and  Error,  1072a. 
See  also  infra,  695;  III.  e,  2. 

656.  An  instruction  as  to  the  recovery  of 
damages  for  future  pain  and  suflFering  is 
improper  in  the  absence  of  any  evidence 
to  warrant  it.  Wheeler  v.  Boone,  108  Iowa, 
235,  78  N.  W.  909,  44:  821 

657.  An  instruction  against  allowing  ex- 
emplary damages,  or  damages  as  a  solatium, 
for  grief  or  anguish,  need  not  be  given, 
where  the  complaint  and  the  proof  are  con- 
fined to  the  earning  capacity,  habits  ,and 
probable  length  of  life  of  a  person  killed. 
Perham  v.  Portland  General  Elec.  Co.  33 
Or.  451,  53  Pac.  14,  40:  799 

658.  An  instruction  as  to  a  prospect  of 
increased  earnings,  as  well  as  concerning  a 
diminution  of  capacity  to  earn  money  with 
increasing  age,  may  properly  be  given  when 
there  is  evidence,  unobjected  to,  as  to  such 
earning  capacity,  although  there  is  no  alle- 
gation concerning  it.  Atlanta  Consol.  Street 
R.  Co.  V.  Owings,  97  Ga.  663,  25  S.  E.  377, 

33:798 

659.  A  charge  to  the  jury  on  the  question 
of  damage  to  plaintiff's  credit  by  a  libel  is 
not  unauthorized  where  there  is  some  evi- 
dence, though  slight,  tending  to  show  that 
his  credit  was  injured  by  the  publication, 
and  that  he  suffered  some  damage.  Brad- 
street  Co.  V.  Gill,  72  Tex.  115,  9  S.  W.  753, 

2:  405 

660.  An  instruction  on  the  law  of  vindic- 
tive damages  is  proper  in  an  action  for  the 
ejection  of  a  passenger  from  a  street  car, 
whore  there  is  evidence  that  the  conductor 
used  insulting  language  in  ejecting  him, 
and  was  very  "impolite  and  gruff."  Atlanta 
Consol.  Street  R.  Co.  v.  Keeny,  99  Ga.  266, 
25  S.  E.  629,  33:  824 
Insurance. 

See  also  infra,  797-801. 

661.  An  insurer  is  not  entitled  to  an  in- 
struction to  the  jury  that  the  failure  of  an 
applicant  for  insurance  to  mention  a  policy 
in  another  company,  when  asked  about 
other  insurance,  raises  the  presumption  that 
the  omission  was  fraudulent.  Penn  Mut.  L. 
Ins.  Co.  V.  Mechanics'  Sav.  Bank  &  T.  Co. 
19  C.  C.  A.  286,  37  U.  S.  App.  692,  72  P>d. 
413,  19  C.  C.  A.  316,  43  U.  S.  App.  75,  73 
Fed.  653,  38:  33 

662.  Where  payment  of  a  policy  of  life 
insurance  is  contested  because  of  the  falsity 
of  certain  answers  made  by  the  applicant  to 
questions  propounded  to  hira  and  which  he 
warranted  to  be  true,  the  charge  to  the  jury 
upon  the  question  of  falsity  must  be  con- 
fined to  such  questions  and  answers  as  were 
put  in  issue  by  the  pleadings  and  evidence, 
and  not  extended  to  all  the  answers  made 
by   the   applicant.   Equitable  L.   Assur.   Soc. 


V.  Hazlewood,   75   Tex.   338,   12  S.  W.   621, 

7:217 
As  to  negligence;  personal  injuries. 
Harmless  Error  in  Refusing,  see  Appeal  and 

Error,  1068. 
See  also  infra,  691,  695,  698;  III.  e,  4. 
For  Editorial  Notes,  see  infra,  VI.  §  9. 

663.  In  an  action  to  recover  for  injuries 
to  an  employee  by  being  struck  by  a  parted 
belt,  a  requested  instruction  that,  if  she  was 
not  hit  by  the  belt,  negligence  in  its  main- 
tenance was  immaterial,  should  be  given. 
McGarr  v.  National  &  P.  Worsted  Mills,  24 
R.  I.  447,  53  Atl.  320,  60:  122 

664.  An  instruction  that  the  relation  of 
master  and  servant  did  not  exist  between 
plaintiff  and  defendant  at  the  time  of  an 
injury  to  the  former  should  be  given  where 
such  relation  did  not  in  fact  exist  at  such 
time,  although  it  had  previously  existed, 
and  the  accident  is  alleged  to  have  happened 
because  of  defects  in  bracket  gratuitously 
loaned  by  defendant  to  plaintiff's  employer 
at  the  time  for  use  in  a  staging.  Gagnon  v. 
Dana,  69  N.  H.  264,  39  Atl.  982,       41 :  389 

665.  An  admission  by  a  plaintiff  who  was 
injured  by  jumping  from  a  moving  train  be- 
cause of  exclamations  of  danger  on  the  part 
of  a  brakeman,  that  he  did  not  know  wheth- 
er the  brakeman  was  on  duty  in  the  car  or 
not,  will  not  bar  a  recovery;  and  therefore 
the  refusal  of  an  instruction  that  he  is 
bound  by  such  admission  is  immaterial. 
Ephland  v.  Missouri  P.  R.  Co.  137  Mo.  187, 
37  S.  W.  820,  35:  107 

666.  The  court  must  explain  to  the  jury 
what  would  constitute  contributory  negli- 
gence on  the  part  of  plaintiff,  and  instruct 
them  that  if  they  find  such  facts  in  the  case 
plaintiff  cannot  recover  if  the  accident  re- 
sulted wholly  or  in  part  from  such  contribu- 
tory negligence,  in  an  action  against  a  rail- 
road company  to  recover  damages  for  per- 
sonal injuries.  New  York,  L.  E.  &  W.  R. 
Co.  V.  Enches,  127  Pa.  316,  17  Atl.  991,  4:432 

667.  Where  a  petition  states  that  a  tele- 
graph message  was  promptly  transmitted 
from  a  certain  place,  and  there  is  evidence 
of  delay  in  sending  it  from  that  place,  the 
jury  should  be  instructed  that  there  is  no 
question  before  them  as  to  any  delay  at 
that  point.  Western  U.  Teleg.  Co.  v.  Coop- 
er, 71  Tex.  507,  9  S.  W.  598,  1 :  728 

668.  The  owner  of  an  electric  street  car, 
against  whom  suit  is  brought  by  a  passenger 
injured  by  the  burning  out  of  a  fuse,  is  not 
entitled  to  an  instruction  that  the  doctrine 
of  res  ipsa  loquitur  does  not  apply,  where 
the  evidence  might  justify  a  finding  that 
the  resulting  flame  was  greatly  in  excess 
of  what  would  have  resulted  had  the  fuse 
been  in  proper  condition,  and  the  imperfect 
condition  of  the  fuse  could  have  Ix'en  dis- 
covered by  the  use  of  reasonable  care. 
Cassadv  v.  Old  Colony  Street  R.  Co.  184 
Mass.   156,  68  N.   E.  10,  63:285 

669.  When  an  action  to  recover  for  per- 
sonal injuries  is  tried  upon  the  theory  that 
tliey  were  caused  by  two  concurring  acts  of 
negligence,  either  party  has  a  right  to  have 
the  jury  correctly  instructed  respecting 
each  of  the  claimed  acts  of  negligence,  the 
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same  as  if  the  right  of  recovery  rested  up<m 
it  alone;  and  a  general  verdict  cannot  be 
sustained  if  there  is  a  material  error  in  in- 
structing, or  refusing  to  instruct,  upon 
either  charge.  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Voelker,  65  C.   C.   A.   226,   129   Fed.   522, 

70:  264 

670.  Instructions  as  to  the  liability  of  a 
railroad  company  for  the  act  of  its  servant 
in  instigating  the  arrest  of  a  passenger  are 
erroneous,  where  there  is  no  evidence  upon 
which  they  can  be  based.  Texas  M.  R.  Co. 
V.    Dean,    98    Tex.    517,    85    S.    W.    1135, 

70:  943 

671.  In  an  action  by  a  servant  against 
his  master  for  personal  injuries,  where 
there  is  no  evidence  that  anj'  of  the  employ- 
ees in  any  manner  connected  with  the  in- 
jury or  its  cause  were  incomix'lcnl^  it  is  im- 
proper to  instruct  as  to  defend:uit's  liability 
for  acts  of  incompetent  employees.  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Blohn,  73  Tex".  637,  11  S. 
W.  867,  4:704 

672.  Refusal  of  the  trial  judge  to  instruct 
the  jury  that  an  infant  passenger  on  a  street 
car  could  not  recover  for  personal  injuries 
if  the  negligence  of  his  mother,  witli  whom 
he  was  traveling,  proximately  contributed 
to  the  injury,  is  not  error,  where  there  are 
no  facts  in  the  case  to  show  such  ne-rligente. 
Nashville  Railway  v.  Howard,  112  Tenn.  107, 
78  S.  W.  1098,  04:  437 

673.  That  a  bill  of  lading  admitted  in 
evidence  in  an  action  to  recover  damnges 
for  a  carrier's  delay  in  delivering  goods  re- 
ceived by  it  for  transportation  was  not  ac- 
tually read  to  the  jury  will  not  justify  the 
court's  refusal  to  give  instructions  based 
upon  its  terms.  Pennsylvania  R.  Co.  v. 
Naive,  112  Tenn.  239,  79  S.  W.  124,      64:  443 

674.  An  instruction  to  find  for  plaintiff  in 
an  action  by  an  employee  for  personal  in- 
juries, if  his  superior  directed  him  to  incur 
a  danger  of  which  he  was  ignorant,  is 
erroneous  where  no  such  question  is  raised 
by  the  pleading.  Jacksonville,  T.  &.  K.  W. 
R.  Co.  v.   Galvin,  29   Fla.  636,   11    So.   231, 

16:337 
Criminal  cases. 
Prejudicial    Error   in   Refusing,    see   Appeal 

and   Error,   1070,   1072,   1080. 
See  also  supra,  655;  infra.  III.  e,  5. 
For   Editorial   Notes,   see    infra,    VI.    §    10. 

675.  The  Maryland  constitutional  pro- 
vision that  the  jury  in  criminal  cases  shall 
be  judges  of  law  as  well  as  of  fact  is  mere- 
ly directory,  and  did  not  alter  the  pre- 
existing law  regulating  the  powers  of  the 
court  and  jury  in  criminal  cases;  and  a 
judge,  when  requested,  may  give  advisory 
instructions  to  a  jury,  accompanied  by  a 
statement  that  such  instructions  are  mere- 
ly advisory,  and  not  laid  down  as  bind- 
ing rules.  Beard  v.  State,  71  Md.  275,  17 
Atl.  1044,  4:  675 

676.  One  accused  of  murder  is  entitled 
to  have  his  theory  of  the  affair  presented 
to  the  jury  by  appropriate  instructions,  if  it 
is  not  unreasonable  or  stamped  with  improb- 
ability. State  V.  Grugin,  147  Mo.  39,  47  S. 
W.    1058.  42:  774 

677.  When  admissions  are  drawn  from  one 


accused  of  crime  by  questions  while  he  is  in 
a  partially  stupefied  condition  from  the  ef- 
fects of  liquor,  drugs,  or  gas,  the  jury  should 
be  instructed  that  they  should  be  received 
with  caution.  Burnett  v.  People,  204  111. 
208,   68  N.   E.   505,  66:  304 

678.  The  duty  of  a  peace  officer  to  arrest 
defendant  for  unlawfully  carrying  arms 
should  not  be  given  in  chiirge  to  the  jury 
upon  a  trial  for  killing  such  officer  while 
he  was  attempting  to  arrest  accused,  where 
deceased  did  not  disclose  his  authority,  and 
accused  did  not  know  that  he  was  an  officer 
or  was  attempting  to  arrest  him  for  an  of- 
fense, since,  under  such  circumstances,  ac- 
cused had  a  right  to  resist  the  arrest  with 
whatever  force  was  necessary.  Montgomery 
V.  State,  43  Tex.  Crim.  Rep.  304,  65  S.  W. 
537,  55:  866 

679.  A  charge  in  relation  to  the  law  of 
conspiracy  was  proper  in  a  murder  trial, 
where  accused  was  jointly  indicted  with  an- 
other for  the  nmrder,  and  there  was  evi- 
dence that  tended,  to  some  extent  at  least, 
to  show  that  accused  and  such  otiier  had 
entered  into  a  conspiracy  to  commit  the 
murder.  Walker  v.  State,  116  Ga.  537,  42 
S.  E.   787,  67:  420 

680.  An  instruction  that,  if  two  or  more 
persons  charged  jointly  with  the  crime  of 
burglary  were  acting  together  for  that  pur- 
pose, and,  while  so  acting,  one  or  them 
actually  broke  and  entered  the  building  with 
intent  to  steal  therefrom,  all  are  guilty  and 
anyone  of  them  may  be  prosecuted  alone, 
is  proper  on  a  prosecution  for  burglary, 
where  the  breaking  is  proved,  and  there  is 
evidence  that  two  persons  were  engaged  in 
it,  and  defendant  and  another  were  found 
shortly  thereafter  jointly  engaged  in  dis- 
posing of  the  stolen  property.  State  v. 
Tucker,  36  Or.  291,  61  Pac.  894,  51:  246 

681.  The  court  may  submit  to  the  jury 
the  question  of  murder  in  the  second  de- 
gree as  well  as  in  the  first  degree,  although 
the  evidence  tends  to  prove  only  the  latter. 
Burt  v.  State,  38  Tex.  Crim.  Rep.  397,  40 
S.  W.   1000,  43   S.  W.  344,  39:  305 

682.  Instructions  about  justifiable  homi- 
cide are  erroneous  as  calculated  to  mislead 
on  the  trial  of  n  civil  action  for  shoot  in;,' 
plaintiff  in  the  leg.  Higgins  v.  Minaghan, 
78  Wis.  602,  47  N.  W.  941,  11:  138 

683.  In  the  absence  of  any  eviaence  of 
threats  against  a  deceaseu  person,  uy  one  on 
trial  for  his  murder,  the  trial  judge  should 
not  charge  the  jury  in  relation  to  threats. 
Walker  v.  State,  116  Ga.  537,  42  S.  E.  787. 

67 :  426 

684.  The  provision  against  any  direction 
how  to  find  a  verdict  in  a  criminal  case, 
made  by  Conn.  Gen.  Stat.  §  1630,  cannot 
limit  the  right  of  the  court,  in  the  con->1i- 
tutional  exercise  of  judicial  power,  to  in- 
struct the  jury  as  to  the  constitutionality 
of  a  statute.  State  v.  Main,  69  Conn.  12.1, 
37   Atl.  80,  36:  623 

d.   On    Evidence    and    Facts. 

Prejudicial    Error    m    Keiusing,   see   Appeal 
and  Error,  1078-1080. 
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Prejudicial  Error  in  Giving,  see  Appeal  and 

Error,  VII.  m,  4,  a,  (5). 
See  also  supra,  267,  627,  628. 
For  Editorial  Notes,  see  infra,  VI.  §  10. 

685.  A  summary  of  the  contentions  on 
both  sides  may  be  given  by  the  court  to  the 
jury.  Blackwell  v.  Moorman,  111  N.  C.  151, 
16    S.   E.    12,  17:  729 

686.  A  summary  of  the  testimony  relied 
on  by  plaintiff  may  be  given  in  the  charge 
of  the  court.  Id. 

687.  It  is  the  duty  of  the  tria.  j.'.dge  in 
a  court  of  the  United  States  to  sura  up  the 
evidence  for  the  aesistance  of  the  jury.  This 
is  not  done  to  interfere  with  the  province  '/f 
the  jury;  notwithstanding  the  summary  of 
the  judge,  they  are  obliged  to  find  the  facts 
for  themselves.  United  States  v.  Lancas- 
ter, 44  Fed.  896,  10:  333 

688.  The  power  of  judges  in  the  Federal 
courts  to  sum  up  the  evidence  is  merely  ad- 
visory, and  not  intended  to  fetter  the  exer- 
cise of  the  independent  judgment  of  tue 
jury.      United  States  v.  Hall,  44  Fed.  864, 

10:  324 

689.  An  instruction  by  the  court,  after 
stating  to  the  jury  that  the  existence  of 
certain  facts  will  in  law  amount  to  a  cer- 
tain thing,  that  "it  will  be  your  duty  as 
jurors  to  so  find,"  is  not  an  instruction  on 
the  facts,  since  the  court  has  the  right  to 
direct  jurors  to  be  governed  in  their  find- 
ing by  the  facts  as  they  exist  without  re- 
gard to  the  result  that  may  follow  there- 
from. Cobb  v.  Covenant  Mut.  Ben.  Asso. 
153   Mass.  176,  26  N.  E.  230,  10:  666 

690.  Instructing  the  jury  to  find  for 
plaintiff  or  for  defendant  in  case  they  find 
the  existence  of  certain  enumerated  facts 
which  are  within  the  issues,  on  which  evi- 
dence has  been  given,  does  not  violate  a 
constitutional  provision  against  charging 
with  respect  to  matters  of  fact.  Ryan  v. 
Los  Angeles  Ice  &  C.  S.  Co.  112  Cal.  244,  44 
Pac.  471,  32:  524 

691.  An  instruction  that  certain  concur- 
ring facts  constitute  negligence,  which  as- 
sumes nothing  as  facts,  but  presents  a  hy- 
pothetical case  raised  by  the  evidence,  and 
applies  the  law  thereto,  is  not  an  invasion 
of  the  province  of  the  jury.  Bamberger  v. 
Citizens'  Street  R.  Co.  95  Tenn.  18,  31  S.  W. 
163.  28:  486 

692.  The  judge  presiding  at  the  trial  may 
properly  suggest  to  the  jury  possible  meth- 
ods of  harmonizing  seemingly  contradic- 
tory evidence,  although  counsel  do  not  al- 
lude to  such  explanation,  and  it  might  not, 
without  such  suggestion,  have  occurred  to 
them.  York  v.  Maine  C.  R.  Co.  84  Me.  117, 
24  Atl.  790,  18:  60 

693.  An  instruction  founded  only  upon 
plaintiff's  testimony  and  ignoring  other  evi- 
dence, putting  it  to  the  jury  to  find  only 
a  part  of  the  facts  testified  to.  and  failing 
to  deduce  any  legal  conclusion  tlierefrom, 
is  erroneous.  .South  Baltimore  Co.  v.  Muhl- 
bach.  09  Md.  .395.  16  Atl.  117.  1 :  .-)07 

694.  An  instruction  in  an  action  upon  a 
life  insurance  policy  is  not  open  to  the  ob- 
jectif)n  that  it  is  a  charge  upon  the  facts, 
which,   in   response  to   an  incjuiry   from  the 


jury  as  to  the  meaning  of  the  word  "pre- 
scription," states:  "If  insured  went  to  a 
physician  for  the  purpose  of  getting  his  aid, 
i'dvice,  or  assistance  as  a  physician,  in  a 
difficulty  under  which  he  was  then  suffering, 
or  supposed  himself  to  be  suffering,  and  the 
physician,  hearing  what  the  insured  had  to 
say  as  a  physician,  and  for  the  purpose  of 
relief  or  cure  or  aid  or  assistance,  gave  to 
the  insured  medicine,  then  it  may  be  said 
that  such  physician  prescribed  for  him." 
Cobb  V.  Covenant  Mut.  Ben.  Asso.  153  Mass. 
176,  26  N.  E.  230,  10:  666 

695.  A  request  to  charge  that  "no  evi- 
dence of  wilful  misconduct  having  been 
brought  by  plaintiff,  the  jury  cannot  find 
exemplary  damages,"  may  be  properly  re- 
fused as  being  a  charge  on  the  facts,  if  the 
judge  is  not  clear  that  there  is  no  such 
reckless  or  gross  negligence  as  authorizes 
such  damages.  Quinn  v.  South  Carolina  R. 
Co.  29  S.  C.  381,  7  S.  E.  614,  1:  682 

696.  A  charge  in  substance  that  negative 
testimony  is  confined  to  that  of  witnesses 
who.  though  present  at  a  transaction,  say 
that  they  did  not  see  or  did  not  hear,  is 
erroneous,  as  testimony  which  is  positive  in 
form  may  amount  merely  to  negative  testi- 
mony. Smith  V.  Milwaukee  Builders'  &  T. 
Exch.  91  Wis.  360,  64  N.  W.  1041,  30:  504 
Burden  or  measure  of  proof. 
Prejudicial  Instruction  in  Giving,  see  Ap- 
peal and  Error,  1053,  1054. 

Prejudicial    Error   in   Refusing,   see    Appeal 

and  Error,  1081,  1082. 
See  also  infra,  801. 

697.  An  instruction  that  the  facts  must 
be  established  by  the  "fair"  weight  of  all 
the  evidence  is  not  improper  or  misleading. 
McKeon  v.  Chicago,  M.  &  St.  P.  R.  Co.  94 
Wis.  477,  69  N.  W.  175,  35:  252 

698.  An  instruction  in  an  action  for  negli- 
gence, to  the  effect  that  the  plaintiff,  in  or- 
der to  recover,  must  prove  his  case  to  the 
satisfaction  of  the  jury  by  a  preponderance 
of  evidence,  is  correct,  without  the  addition 
of  words  "and  to  a  moral  certainty."  Tread- 
well  v.  Whittier,  80  Cal.   574,  22  Pac.  266, 

5:  498 

699.  A  charge  to  find  for  defendant  if  the 
evidence  leaves  the  jury  "indoubt  and  un- 
certainty" as  to  the  cause  of  death  on  which 
the  action  was  based,  and  because  of  such 
doubt  fails  to  produce  a  "proper  conviction" 
on  that  point,  is  erroneous  as  requiring  too 
high  a  measure  of  proof.  Thompson  v. 
Loui.sville  &  N.  R.  Co.  91  Ala.  496,  8  So.  , 
406,  11:  146 

700.  An  instruction  that  declarations  by 
a  creditor  that  any  debt  that  had  existed 
was  discharged  are  prima  facie  evidence  of 
payment  is  properly  refused  when  the  dec- 
larations in  evidence  may  be  referred  as 
much  to  the  question  of  the  existence  of  the 
contract  as  to  that  of  pavment.  Hay  v. 
Peterson,  6  Wyo.  419,  45  Pac.  1073,     34:  581 

701.  An  instruction  that  a  homicide  hav- 
ing been  established  by  the  state,  unless  the 
testimony  of  the  state  proves  that  the  of- 
fense was  excusable  or  justifiable,  the  bur- 
den of  proof  is  on  the  defendant  to  show 
that   the   crime   was   only   manslaughter  or 
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was  justifi.able,  is  erroneous  because  improp- 
erly easting  tlie  burden  on  tlie  defendant. 
People  V.  Powell,  87  Cal.  348,  25  Pac.  481, 

11:  75 

702.  It  is  not  error  to  refuse  to  charge 
that  the  legal  presumption  of  innocence  is 
to  be  regarded  as  a  matter  of  evidence, 
where  the  jury  have  been  charged  that  the 
law  presumes  every  man  innocent  until  he 
is  proved  giiilty  by  proper  legal  evidence, 
and  that  he  should  be  acquitted  if  the  jury 
have  any  reasonable  doubt  arising  from 
the  evidence,  as  to  his  guilt.  Wooten  v. 
State,  24  Fla.  335,  5  So.  3t),  1 :  819 

703.  An  instruction  as  to  the  individual 
responsibility  of  the  jurors  to  be  fully  satis- 
fied of  the  guilt  of  a  person  accused  of 
crime  before  concurring  in  a  verdict  of  guil- 
ty should  be  given  if  seasonably '^-equested. 
Aszman  v.  State,  123  Ind.  347,  24  N.  E. 
123,  8:  33 

704.  A  requested  instruction  in  a  criminal 
action,  which  requires  the  jury  to  be  con- 
vinced to  "an  absolute  moral  certainty"  be- 
fore conviction,  is  properly  refused.  People 
V.  Hecker,  109  Cal.  451,  42  Pac.  307,  30:  403 
Weight  of  evidence. 

Prejudicial  Instruction  as  to,  see  Appeal  and 

Error,  1048. 
See  also  supra,  550. 

703.  The  court  cannot  instruct  the  jury  as 
to  what  weight  should  be  given  to  testi- 
mony, even  if  it  relates  to  admissions  of  the 
accused.  State  v.  Gleim,  17  Mont.  17,  41 
Pac.  998,  31 :  294 

706.  The  court  must  not  instruct  the  jury 
tliat  evidence  of  contradictory  statements 
made  by  a  witness  out  of  court  is  entitled 
to  little  weight.  Bradlev  v.  Gorham,  77 
Conn.  211,  58  Atl.  698,        ^  66:  934 

707.  The  court  should,  in  an  eminent  do- 
main proceeding,  call  the  attention  of  the 
jury  to  the  particular  points  in  dispute  on 
the  evidence,  and  point  out  to  them  their 
plain  duty  as  to  a  finding  of  fact  from 
the  weight  of  it,  and  as  to  the  application 
of  the  law  to  the  facts  so  found.  Hamilton 
v.  Pittsburg,  B.  &  L.  E.  R.  Co.  190  Pa. 
51,  42   Atl.  369,  51:  319 

708.  The  jury  cannot  be  instructed  to  ig- 
nore legal  and  relevant  evidence  which  is 
before  them,  merely  because  the  court  re- 
guards  it  as  incredible.  Post  v.  United 
States,  67  C.  C.  A.  569,  135  Fed.  1,      70:  989 

709.  A  plea  of  guilty  of  the  theft  to  com- 
mit which  a  burglary  is  alleged  to  have  been 
committed  does  not,  where  the  fact  of  bur- 
glary itself  depends  on  circumstantial  evi- 
dence, relieve  the  court  of  the  necessity  of 
instructing  the  jury  as  to  the  law  governing 
convictions  on  circumstantial  evidence.  Rea- 
son V.  State,  43  Tex.  Crim.  Rep.  442,  67 
S.  W.  96,  69:  193 

710.  One  on  trial  for  the  commission  of  a 
crime  cannot  require  the  judge  to  single 
out  for  particular  comment  in  its  instruc- 
tions to  the  jury  certain  facts  or  evidence 
to  which  Ills  attention  is  called.  State  v. 
Quigley.  26  R.  I.  263,  58  Atl.  905,  67 :  322 
Credibility  of  witnesses. 

711.  An  instruction  as  to  the  credibility 
of  the  witnesses  and  the  weight  and  effect 


of  their  testimony  is  properly  refused, — es- 
pecially where  it  attempts  to  cast  suspi- 
cion and  doubt  upon  the  testimony  of  any 
particular  witness.  McKeon  v.  Chicago,  M. 
&  St.  P.  R.  Co.  94  Wis.  477,  69  N.  W. 
175,  35:252 

712.  A  requested  instruction  which  singles 
out  the  plaintiff  for  application  of  the  test 
of  interest  in  weighing  his  testimony,  where 
the  same  test  is  applicable  to  other  wit- 
nesses, is  properly  refused.  Pennsylania  Co. 
v.  Versten,  140  111.  367,  30  N.  E.  540,   15:  798 

713.  The  court  properly  refuses  an  in- 
struction to  the  effect  that  the  jury,  in 
passing  upon  the  testimony  of  a  party,  may 
take  into  consideration  his  situation  and  in- 
terest in  the  result  of  the  verdict  and  all 
the  circumstances  surrounding  him,  and  give 
to  it  only  such  weight  as  they  may  deem 
it  fairly  entitled  to,  when  a  witness  against 
him  is  deeply  interested  in  a  moral  sense, 
and  no  such  direction  as  to  his  testimony 
is  included.  Tompkins  v.  Pacific  Mut.  L. 
Ins.  Co.  53  W.  Va.  479,  44  S.  E.  439,  62:  489 

714.  The  jury  may  be  instructed  that  in 
considering  the  weight  and  effect  to  be  given 
to  the  evidence  of  an  accused  person  the 
situation  may  be  considered,  and  the  con- 
sequences of  the  result  to  the  witness,  with  / 
the  inducements  and  temptations  that  are 
involved.  State  v.  Hartley,  22  Nev.  342, 
40  Pac.  372,  28:  33 

715.  Instructions  that  the  interest  of  wit- 
nesses for  an  accused  person,  growing  out  of 
their  relationship  with  him,  or  otherwise, 
may  be  considered  in  passing  upon  the  testi- 
mony, is  not  erroneous,  where  the  question 
of  the  credibility  of  the  witnesses  in  gen- 
eral was  fairly  presented  to  the  jury.  Peo- 
ple V.  Ue  France,  104  Mich.  563,  62  N.  W. 
709,  28:  139 

716.  It  is  improper  to  single  out  one  wit- 
ness, although  he  was  the  family  physician, 
and  instruct  the  jury  that  his  evidence  is 
entitled  to  great  weight.  Kerr  v.  Lunsford, 
31  W.  Va.  659,  8  S.  E.  493,  505,  2:  668 

717.  An  instruction  that  the  evidence  of 
private  detectives  and  of  the  police  should 
be  received  with  a  large  degree  of  caution 
does  not  contain  a  correct  proposition  of 
law.  Hronek  v.  People,  134  111.  l39,  24  N.  E. 
861,  8:  837 

718.  A  caution  to  the  jury  to  closely  scan 
evidence  prepared  by  inspectors  of  an  in- 
surance company,  in  an  action  to  enforce 
payment  of  a  policy,  is  justified  where  one 
of  the  persons  from  whom  statements  were 
obtained  expressly  reserved  the  right  to 
make  corrections,  and  another,  who  is  a 
beneficiary,  testifies  that  her  statement  was 
written  partly  at  the  inspector's  dictation, 
after  assurance  that  her  claim  would  be 
paid,  and  that  she  was  much  agitated  when 
she  prepared  it.  Fidelity  Mut.  L.  Asso.  v. 
Jeffords,    46    C.    C.    A.    377,    107    Fed.    402, 

53:  193 

719.  The  court  cannot  properly  charge  the 
jury  that  the  statements  of  a  witness  as  to 
verbal  admissions  of  another  should  be  re- 
ceived \i'ith  caution,  under  a  constitutional 
provision  that  judges  "shall  not  charge  ju- 
ries with  respect  to  matters  of  fact."  Kauff- 
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man    v.    Maier,   94    Cal.    269,   29    Pac.    481, 

18:  124 

720.  An  instruction  making  the  finding 
of  the  jurj'  depend  upon  the  credibility  of  a 
single  witness,  by  stating  that,  if  they  found 
what  he  testified  to,  to  be  the  fact,  their 
verdict  must  be  for  a  specified  party,  is  er- 
roneous. Bradley  v.  Gorham,  77  Conn.  211, 
58  Atl.  698,  66:  934 

721.  Instructions  directing  the  jury  to 
discriminate  against  expert  testimony  are 
erroneous.  Nelson  v.  Mcljcllan,  31  Wash. 
208,  71   Pac.  747,  60:  793 

722.  Where  the  opinion  of  experts  as  to 
the  insanity  of  one  accused  of  crime  is 
based  on  facts  learned  through  personal  ex- 
amination of  him,  the  instructions  to  the 
jury  must  not  unfairly  criticize  such  evi- 
dence, but  they  should  be  left  to  accord  to 
it  such  weight  as  they  deem  proper  with- 
out discrediting  reflections  from  the  court. 
State  V.  McCullough,  114  Iowa,  532.  87  N. 
W.  503,  55:  378 

723.  The  trial  court  should  not,  on  a  trial 
for  murder,  in  explaining  the  nature  of  ex- 
pert and  nonexpert  testimony  and  the  rules 
under  which  witnesses  belonging  to  each 
class  may  give  their  opinions  as  to  the 
sanity  or  insanity  of  defendant,  charge  that 
the  testimony  of  expert  witnesses  is  en- 
titled to  great  weight,  and  add  that  it  is  the 
same  with  parties  who  associated  with  de- 
fendant, lived  with  him,  and  lived  in  the 
same  community,  as  the  probative  value  of 
the  testimony  of  each  witness  should  be 
determined  by  the  jury.  Ryder  v.  State, 
iOO  (ia.  528,  28  S.  E.  246,  38:  721 

724.  An  instruction  that  the  positive  tes- 
timony of  a  witness  to  the  existence  of  a 
certain  thing,  and  the  testimony  of  another 
witness  that  such  a  thing  does  not  exist, 
are  equally  credible,  is  erroneous.  Smith  v. 
Milwaukee  Builders  &  T.  Exch.  91  Wis. 
3(50.  04  X.  W.  1041,  30:  504 
Opinion  or  comment  of  judge. 
Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 1050,  1059. 

See  also  supra,  283,  551. 

725.  An  instruction  indicating  to  the  jury 
the  views  of  the  court  as  to  the  presu  nption 
arising  from  the  facts  is  erroneous.  Cartier 
v.  Troy  Lumber  Co.  138  111.  533,  28  N.  E. 
932,  14:  470 

726.  It  is  not  error  for  the  judge  to  ex- 
press an  opinion  on  the  question  whether 
a  railway  company  had  been  guilty  of  neg- 
ligence in  respect  to  loaded  cars  left  on  a 
switch,  which  was  left  open  so  as  to  de- 
rail them  if  they  got  loose,  where  the  cir- 
cumstances call  for  words  of  caution  from 
him,  because  of  a  collision  due  to  the  crim- 
inal act  of  a  stranger,  and  the  jury  are 
told  that  it  is  for  tbem  to  decide  the  whole 
matter.  Fredericks  v.  Northern  C.  R.  Co. 
157  Pa.   103,  27  Atl.  689,  22:  306 

727.  It  is  not  error  to  state  to  the  jury 
that  one  suing  for  damages  for  defects  in  an 
article  made  to  his  order  refused  to  permit 
tests  to  be  made  of  it.  where  no  reason 
appears  why  there  should  have  been  unwill- 
ingness  to   submit    to   such   tests.      Rollins 


Engine  Co.  v.   Eastern  Forge  Co.  73   N.  H. 
92,  .59  Atl.  382,  68:  441 

Undisputed  facts. 

728.  A  jury  should  not  be  instructed  that 
the  facts  testified  to  by  a  witness  are  undis- 
puted, where  there  is  anything  in  his  con- 
duct, the  circumstances,  or  surroundings, 
which  tends  to  impeach  him  or  discredit 
his  statements.  Michigan  Pipe  Co.  v.  Mich- 
igan F.  &  M.  Ins.  Co.  92  Mich.  482.  52  N. 
W.   1070,  20:  277 

729.  It  is  proper  to  instruct  the  jury  that 
an  ordinance  is  unreasonable  and  void  when 
the  evidence  of  that  fact  is  conclusive.  Evi- 
son  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  45 
Minn.  370,  48  N.  W.  6,  11:  434 

730.  When  an  alleged  fact  is  entirely  un- 
supported by  evidence,  the  judge  may  aid 
the  jury  by  so  informing  them.  East  Ten- 
nessee, V.  &  G.  R.  Co.  V.  Markens,  88  Ga. 
60,  13  S.  E.  855,  14:  281 

731.  If  counsel  in  argument  contends  that 
certain  facts  did  not  exist  which  have  been 
testified  to  by  witnesses  of  apparent  intel- 
ligence and  credibility,  who  are  in  no  way 
impeached  or  contradicted,  the  court  should 
upon  request  instruct  the  jury  that  such 
facts  are  established.  Davis  v.  Chicago,  M. 
&  St.  P.  R.  Co.  93  Wis.  470,  67   N.  W.  16, 

33:  654 

732.  It  is  not  error  to  direct  the  jury  as 
to  an  answer  to  a  special  interrogatory, 
where  the  evidence  is  all  one  way,  and  a 
party  cannot  complain  of  such  direction  be- 
cause he  wants  to  know  whether  the  jury 
are  making  their  findings  of  the  facts  in  ac- 
cordance with  the  evidence.  Van  Auken  v. 
Chicago  &  W.  M.  R.  Co.  96  Mich.  307,  55 
N.  W.  971,  22:  33 
Assumptions  of  fact. 

First  Objecting  on  Appeal,  see  Appeal  and 

Error,  660. 
Curing  Defect  in,  see  Appeal  and  Error,  701. 
Prejudicial    Instruction    as    to,    see    Appeal 

and  Error,  1051,  1052. 
Harmless  Error  in  Refusing,  see  Ap]>eal  and 

Error,   1079. 
See  also  infra,  827,  862,  863. 

733.  A  requested  instruction  should  be 
refused  when  it  assumes  a  fact  as  to  which 
the  evidence  is  conflicting.  Hull  v.  St. 
Louis,  138  Mo.  618,  40  S.  W.  89,  42:  753 

734.  An  instruction  assuming  that  per- 
sons did  certain  acts  and  made  certain  dec- 
larations as  to  which  evidence  is  conflict- 
ing is  erroneous.  State  v.  Potts,  78  Iowa, 
656,  43  N.  W.  534.  5:  814 

735.  It  is  erroneous  to  give  a  charge  in  an 
action  for  persona!  injuries  to  one  struck 
by  a  train  while  attempting  to  board  an- 
other train,  assuming  that  the  train  was 
running  at  8  or  10  miles  an  hour,  and  sug- 
gesting that  it  usually  ran  into  the  sta- 
tion among  the  passengers  at  that  rate 
of  speed.  Southern  R.  Co.  v.  Smith,  30  C. 
C.  A.   58,  52  U.   S.  App.   708,   86  Fed.   292. 

40:  746 

736.  An  instruction  was  properly  refused 
that  assumed  that  the  evidence  raised  in  the 
minds  of  the  jury  a  doubt  of  the  testator's 
capacity.  Kerr  v.  Lunsford,  31  W.  Va.  659, 
8  S.  E.'  493,  505,  2:  668 
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737.  Where  an  instrument  refers  to  a  dis- 
ease by  a  teclinical  name,  is  confused  in 
its  parts,  and  assumes  facts  as  proved,  it 
is  properly  refused.  Id. 

738.  Instructions  assuming  that  both  par- 
ties agreed  to  a  rule  of  damages  in  re- 
spect to  which  a  statute  gives  election  are 
not  thereby  erroneous,  where  evidence  has 
been  offered  by  plaintiff  and  admitted  with- 
out objection  to  prove  the  damages  accord- 
ing to  such  rule.  Rosum  v.  Hodges,  1  S. 
D.  308,  47  N.  W.  140,  9:  817 

739.  Upon  trial  of  an  indictment  for  con- 
spiracy to  procure  a  judgment  by  fraudu- 
lent and  illegal  practices,  if  the  defendants 
deny  a  fraudulent  intent,  it  is  error  for 
the  court,  in  charging  the  jury,  to  char- 
acterize the  judgment  so  obtained  as  fraud- 
ulent, no  matter  how  clear  th^  proof  to 
that  effect  mav  be.  People  v.  Flack,  125 
N.  Y    324,  26  N.  E.  267,  11:  807 

740.  Where  the  pleadings  raise  an  issue  of 
fact,  and  under  the  evidence  but  one  find- 
ing can  be  justified,  it  is  not  error  for  the 
trial  court  to  assume  the  existence  of  the 
fact  so  established,  and  instruct  the  jury 
accordingly.  First  Nat.  Bank  v.  Sargent,  65 
Neb.  594,  91  N.  W.  595,  59:296 
Failure  to  testify. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror,  1042. 

741.  An  instruction  should  be  granted 
which  asks  that  no  inferences  be  allowed 
against  a  defendant  for  failure  of  plaintiff's 
wife  to  testify,  where  she  cannot  be  called 
without  plaintiff's  consent.  French  v. 
Deane,  19  Colo.  504,  36  Pac.  609,       24:  387 

742.  A  request  to  charge  that  the  produc- 
tion by  the  defendant  of  its  employee  in 
court  to  be  examined  as  a  witness  by  plain- 
tiff, if  he  desired,  is  sufficient  to  overcome 
any  presumption  or  inference  against  the 
defendant  for  failure  to  introduce  him,  is 
properly  refused,  although  such  presump- 
tion or  inference  was  urged  by  the  plaintiff. 
Western  &  A.  R.  Co.  v.  Morrison,  102  Ga. 
319,  29  S.  E.  104,  40:  84 

743.  A  requested  instruction  that  a  plain- 
tiff's refusal  to  consent  that  her  physicians 
should  testify  as  to  their  examinations  of 
her  personal  injuries  permits  the  inference 
that  their  testimony,  if  given,  would  have 
been  unfavorable  to  her,  should  be  refused. 
Lane  v.  Spokane  Falls  &  N.  R.  Co.  21 
Wash.  119,  57  Pac.  367,  46:  153 

744.  An  instruction  by  the  court  that  the 
jury  must  not  consider  the  failure  of  the 
defendant  to  become  a  witness  in  his  own 
behalf,  in  arriving  at  a  verdict,  is  not  er- 
roneous. State  v.  Currie  (N.  D.)  102  N. 
W.   875,  .  69:  405 

745.  There  is  no  covert  insinuation  against 
the  accused  in  a  charge  to  the  jury  that  he 
is  not  bound  to  go  on  the  stand,  but  can 
say,  "Prove  your  case  against  me.  It  is 
my  judgment  that  the  situation  is  such 
that  I  am  not  bound  to  take  the  witness 
stand ;  and  the  law  gives  me  that  right  and 
the  law  gives  me  that  privilege,"^ — where 
the  judge  also  charges  that  no  presumption 
can  be  taken  against  defendant  for  failure 


to     take     the     witness     stand.     People     v. 
Hayes,  140  N.  Y.  484,  35  N.  E.  951,    23:  830 
Reasonable  doubt. 
See  also  supra,  702,  703. 

746.  The  use  by  the  court  of  the  ex- 
pression, "where  the  state  makes  out  such 
a  case  as  would  sustain  a  verdict  of  guilty," 
will  not  justify  an  understanding  by  the 
jury  that  guilt  may  be  found  upon  a  pre- 
ponderance of  evidence,  if  they  are  expressly 
told  that  to  convict  they  must  be  satisfied 
of  guilt  beyond  a  reasonable  doubt.  State 
V.   Thornton,   10   S.   D.   349,  73  N.  W.   196, 

41 :  530 

747.  The  instruction  to  a  jury,  "Where 
the  law  says  you  must  be  satisfied  beyond 
a  reasonable  doubt  before  you  can  convict, 
it  means  that  your  mind  must  be  so  thor- 
oughly convinced  that  you  would  act  upon 
the  conviction  in  matters  of  the  highest 
concern  and  importance  to  yourself," — is 
erroneous  as  requiring  no  higher  degree  of 
proof  than  a  preponderance  of  evidence,  and 
as  giving  tlie  juror  no  definite  idea  of  his 
duty,  and  as  calculated  to  mislead  him. 
Lovett    V.   State,   30   Fla.   142,   II    So.   550, 

17:705 

748.  An  instruction  in  a  criminal  case  de- 
pending upon  circumstantial  evidence,  that 
the  jury  must  not  be  "satisfied  beyond  a 
reasonable  doubt  of  each  link  in  the  chain 
of  circumstances"  relied  upon  to  establish 
guilt,  but  that  it  is  sufficient  if  they  are 
■'satisfied  beyond  a  reasonable  doubt  that 
defendant  is  guilty," — is  erroneous.  State 
V.  Gleim,  17  Mont.  17,  41  Pac.  998,      31:  294 

749.  Where  there  is  a  general  instruction 
in  a  criminal  case,  that  each  juror  shall 
act  upon  his  own  judgment,  and  that  each 
must  be  satisfied  beyond  a  reasonable  doubt 
that  every  element  of  the  offense  has  been 
proved  before  there  can  be  a  conviction, 
it  is  not  necessary  to  apply  this  rule  of 
individual  right  and  responsibility  of  ju- 
rors to  each  feature  and  element  of  the  of- 
fense. State  V.  Ryno,  68  Kan.  348,  74  Pac. 
1114,  64:  303 

e.  Correctness  of  Instructions. 

1.  In  General. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, VII.  m,  4. 

Error  in.  Requiring  New  Trial,  see  New 
Trial,  8-10. 

See  also  supra.  III.  b;   600,  604,  737. 

750.  Inconsistent  or  irrelevant  instruc- 
tions should  not  be  given.  Tower  v.  Whip, 
53  W.  Va.  158,  44  S.  E.  179,  63:  937 

751.  A  charge  which  is  obscure,  involved, 
ambiguous,  or  metaphysically  intricate,  or 
tends  to  mislead,  should  be  refused,  even 
though  it  asserts  a  correct  legal  proposition. 
Louisville  &  N.  R.  Co.  v.  Hall,  87  Ala.  708, 
6  So.  277,  4:  710 

752.  A  charge  is  not  erroneous  because  of 
generalization  and  abstractions  which  lead 
up  to  the  statement  of  the  law  determining 
the  rights  and  responsibilities  of  the  parties 
on  the  issues  of  fact  involved.    West  Mem- 
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phis  Packet  Co.  v.  White,  99  Tenn.  256,  41 
S.  W.  583,  38:  427 

753.  A  formal  statement  of  tlie  issues  by 
the  court  to  the  jury  need  not  present  all 
the  issues,  if  they  are  all  fairly  and  suffi- 
ciently presented  in  other  portions  of  the 
charge.  Walrod  v.  Webster  County,  110 
Iowa.  349,  81  N.  W.  598,  47:  480 

754.  Instructions  to  a  jury  are  sufficient 
if  they  properly  state  the  law  when  consid- 
ered as  a  whole  and  construed  together. 
Debney  v.  State,  45  Neb.  856,  64  N.  W.  446, 

34:  851 

755.  Instruction  to  find  for  the  plaintiff 
if  the  jury  find  from  the  evidence  that 
plaintifi'  has  made  out  her  case  as  laid 
in  her  declaration  is  not  erroneous  where 
the  declaration  states  a  good  cause  of  ac- 
tion. Laflin  &  R.  Powder  Co.  v.  Tearnev, 
131    111.   322,   23   N.    E.    389,  7:262 

756.  Where  the  evidence  substantially 
supports  the  declaration,  an  instruction  that 
plaintiff  cannot  recover  by  reason  of  a 
variance  is  properlv  refused.  Morasse  v. 
Brochu,  151  Mass.  567,  25  N.  E.  74,     8:  524 

757.  An  instruction  that  the  jury  shall 
find  for  plaintiff  in  certain  contingencies 
is  erroneous,  unless  it  confines  them  to  the 
evidence.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.    Jenkins,    174    111.    398,    51    X.    E.    811, 

62:  922 

758.  An  instruction  authorizing  the  jury, 
in  arriving  at  a  verdict,  to  bring  to  bear 
their  own  knowledge,  observation,  and  ex- 
perience in  the  business  affairs  of  life,  is 
erroneous  when  not  limited  to  such  knowl- 
edge, observation,  and  experience  as  tliey 
share  in  common  with  men  generally.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Kravenbuhl,  65  Neb. 
889.  91  N.  W.  880,  '  59:  920 

750.  Where  the  evidence  substantially 
cision  on  one  branch  of  the  case  on  trial 
the  supreme  court  had  held  that  plaintiff's 
petition  set  forth  a  cause  of  action  is  erro- 
neous. Central  of  Ga.  R.  Co.  v.  Augusta 
Brokerage  Co.   122  Ga.   646,  50      S.  E.  473, 

69:  119 

760.  A  trial  judge  commits  error  in  quot- 
ing in  his  charge  to  the  jury  statements 
made  by  counsel  in  their  argument,  only 
when  he  misrepresents  or  misstates  such 
statements.  One  who  objects  to  such  com- 
ments must  show  by  the  record  that  he 
has  been  misquoted.  Thompson  v.  Quincy, 
83  Mich.  173,  47  X.  W.  114,  10:  734 

2.  As  to   Damages. 

First  Objecting  on  Appeal,  see  Appeal   and 

Error,    658. 
Prejudicial    Instructions 

and  Error,  VII.  m,  4, 


701.  The  court  cannot 
that  their  verdict  must 
tain  sum,  although  tw 
on  the  same  evidence  hi 
as  excessive  and  the  v 
trial  is  made  conclusive 
nois  C.  R.  Co.  v.  Elinor 
So.   101. 

762.  Instructions   that 


as   to.   see   Appeal 
a,  (3). 

instruct   the   jury 

not  exceed  a  cer- 
()  former  verdicts 
ave  Ix'cn  set  aside 
erdict    on    a    third 

bv    statute,      llii- 

,   6!)    Miss.   710,    11 

10:  627 

the   jury    have   no 


fixed  rule  to  ascertain  damages,  but  must 
do  that  which  their  consciences  will  approve 
of  as  an  act  of  justice,  are  erroneous  where 
the  action  is  for  weekly  benefits,  in  which 
the  measure  of  damages  is  the  stipulated 
sum  due  under  the  charter  and  by-laws  of 
the  company,  if  plaintiff's  membership  is 
established.  Baltimore  &  0.  Employee's 
Relief  Asso.  v.  Post,  122  Pa.  579,  Is'Atl. 
885,  2:  44 

763.  In  a  proceeding  to  assess  damages  to 
a  landowner  for  right  of  way  appropriated 
for  a  railroad,  in  the  absence  of  any  evi- 
dence showing  that  the  farm  or  tract  of 
land  has  stock  thereon  or  is  adapted  to 
stock  purposes,  an  instruction  to  consider 
the  increased  risk,  or  the  probability  of 
stock  upon  the  premises  being  accidentally 
killed  or  injured  in  the  operation  of  the 
railroad,  is  misleading  and  erroneous.  Le- 
roy  &  W.  R.  Co.  v.  Ross,  40  Kan.  598,  20 
Pac.  197,  2:  217 

764.  In  the  absence  of  all  evidence  tend- 
ing to  show  a  decrease  in  the  value  or  rental 
value  of  premises,  caused  by  the  construc- 
tion of  a  railroad,  or  any  increase  in  the 
cost  of  insurance  on  account  of  the  danger 
from  fire,  an  instruction  to  the  jury  to  con- 
sider accidental  danger  from  fire  to  the 
premises  resulting  from  the  operation  of 
the  road  will  be  misleading  and  erroneous. 

Id. 

765.  An  instruction  making  the  basis  for 
estimating  the  value  of  ore  extracted  from 
a  claim  the  market  value  of  such  ore  on  the 
dump  after  deducting  the  cost  of  raining 
and  hoisting  the  same  in  effect  allows  a 
party  liable  the  reasonable  e.xpense  of  re- 
ducing the  ore.  Fitzgerald  v.  Clark,  17 
Mont.  100,  42  Pac.  273,  30:  803 
[Aff'd  by  the  Supreme  Court  of  the  United 
States  in  171  U.  S.  92,  43  L.  ed.  87,  18  Sup. 
Ct.  Rep.   941.] 

766.  An  instruction  that,  in  determining 
the  question  of  damages  recoverable  by  a 
woman  compelled  to  change  sleeping  cars 
without  being  allowed  time  to  dress,  noth- 
ing must  be  allowed  for  any  feelings  of 
shame  or  humiliation  imless  they  caused  or 
contributed  to  her  bodily  injury, — is  prop- 
erlv refused.  McKeon  v.  Chicago,  M.  & 
St."  P.  R.  Co.  94  Wis.  477,  69  N.  W.  175, 

35:  252 

767.  The  omission  of  the  allegation  of 
bad  faith  or  dishonesty  in  an  instruction  as 
to  the  aggravation  of  damages  by  allega- 
tions of  which  no  proof  was  offered  is  not 
cured  by  the  fact  that  bad  faith  may  rea- 
sonably be  inferred  from  the  falsity  of 
the  charges  without  sufficient  reasons  for 
believing  them  to  be  true,  where  the  in- 
structions are  silent  as  to  such  an  inference. 
Albertz  v.  Albertz,  78  Wis.  72,  47  N.  W. 
95,  10:  5*4 

768.  An  instruction  in  an  action  for  a  con- 
spiracy, that  damages  are  of  three  kinds, 
actual,  compensatory,  and  exemplary,  and 
whicli  proceeds  to  distinguish  between  ac- 
tual and  compensatory  damages,  and  to  say 
that  the  jury  must  at  least  find  for  the 
actual  damages,  is  erroneous,  but  the  jury 
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should  be  told  that  compensatory  damages 
may  be  recovered,  and  then  instructed  as 
to  the  elements  of  such  damages.  (Jatzow 
V.    Buening,    106    Wis.    1,    81    N.    W.    1003, 

49:  475 
Personal  injuries. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 1038. 
See  also  supra,  766;   infra,  781-784. 

769.  The  attention  of  the  jurors  should 
not  be  drawn  to  the  price  for  which  they 
would  be  willing  to  suffer  the  injury  for 
which  tney  are  to  a.ssess  damages,  in  lay- 
ing down  the  rules  which  are  to  guide  them 
in  making  such  assessment.  Kehler  v. 
Schwenk,  144  Pa.  348,  22  Atl.  910,       13:  374 

770.  An  instruction  which  will  permit  the 
jury  to  award  damages  for  personal  injuries 
which  have  already  been  settled  for  and  are 
covered  by  a  release  to  the  negligent  party 
is  erroneous.  Och  v.  Missouri,  K.  &  T.  R. 
Co.  130  Mo.  27,  31  S.  W.  962,  36:  442 

771.  An  instruction  that  the  jury  may 
consider,  in  estimating  plaintiff's  damages, 
resulting  from  an  injury,  the  past  and  pro- 
spective expenses  of  his  sickness,  is  erro- 
neous where  the  amount  of  the  past  expenses 
is  not  shown.  Little  Rock  &  AL  R.  Co.  v. 
Barry,  58  Ark.  198,  23  S.  W.  1097,       25:  386 

772.  An  instruction  that  there  must  be  a 
"reasonable  probability"  of  the  permanency 
of  a  personal  injury,  to  justify  a  recovery 
therefor,  with  a  refusal  to  instruct  that 
there  must  be  a  "reasonable  certainty" 
thereof,  is  erroneous.  Block  v.  ]Milwaukee 
Street  R.  Co.  89' Wis.  371,  61   N.  W.   1101, 

27 :  365 

773.  An  instruction  that  the  jury  must 
be  satisfied  "to  a  reasonable  extent  from  the 
evidence"  that  plaintiff  will  continue  to  suf- 
fer, m  order  to  give  damages  for  future 
pain  and  suffering,  sufficiently  states  that 
the  damages  must  be  shown  to  a  reasonable 
certaintv.  Kliegel  v.  Aitken,  94  Wis.  432, 
69  N.  W.   67,  35:  249 

774.  Where,  in  instructing  upon  the  meas- 
ure of  damages,  the  court  permits  a  recov- 
ery for  certain  injuries,  "if  any,"  and  then 
adds,  "together  with"  damages  for  other 
injuries,  it  is  not  necessary  to  repeat  the 
words  "if  any,"  in  case  of  every  additional 
element  of  damages  mentioned.  Longan  v. 
Weltmer,   180   Mo.   322,   79   S.   W.   655, 

64:  969 

775.  An  instruction  that  there  is  proof 
that  plaintiff  was  suffering  from  Bright's 
diesease,  and  that  it  was  a  dangerous  disease 
and  should  be  taken  into  consideration  in 
determining  his  expectation  of  life  and  loss 
of  earning  power,  in  a  suit  for  personal  in- 
juries, is  proper  where  there  is  testimony 
of  medical  experts  that  he  is  suffering  from 
that  disease,  with  little,  if  any,  evidence 
to  the  contrary.  Bunting  v.  Hogsett,  139 
Pa.  363,  21   Atl.  31,  33.  12:  268 

776.  A  charge  upon  the  question  of  dam- 
ages in  an  action  for  malpractice  is  erro- 
neous which  emphasizes  the  giving  of  com- 
pensation by  the  use  of  the  words  "full" 
"complete,"  and  "ample."  Sale  v.  Eichberg, 
105  Tenn.  333,  59  S.  W.  1020,  52:  894 


Death. 

777.  An  instruction  that  recovery  can  be 
had  only  for  the  loss  of  such  pecuniary 
benefits  as  would  have  resulted  "from  the 
mental  or  bodily  labor"  of  the  deceased  is 
wrong,  where  the  prospective  benefits  were 
from  the  income  of  the  property  of  the  per- 
son killed.  San  Antonio  &  A.  P.  R.  Co. 
V.  Long,  87  Tex.  148,  27  S.  W.  113,      24:  637 

778.  An  instruction  that  the  measure  of 
damages  for  the  loss  of  a  human  life  is  the 
net  monied  value  of  the  intestate's  life  to 
those  dependent  upon  him  is  not  sufficient 
to  cure  a  refusal  to  instruct  that  it  would 
be  the  present  value  of  accumulations  aris- 
ing from  his  net  income,  based  upon  his 
expectancy  of  life.  Pickett  v.  Wilmington 
&   W.  R.  Co.   117   N.   C.  616,  23  S.  E.   264, 

30:  257 

779.  In  an  action  by  a  father  as  admin- 
istrator for  injury  causing  death  to  his  son, 
a  requested  instruction  that  "the  father  is 
entitled  to  the  earnings  and  services  of  his 
minor  son,  until  such  son  is  twenty-one 
years  of  age,  and  the  jury  has  no  right 
to  allow  any  damages  in  this  case  for  any 
loss  of  services  or  earnings  of  [naming  de- 
ceased] during  the  period  of  his  minority," 
— is  properly  refused.  Illinois  C.  R.  Co.  v. 
Slater,  129  111.  91,  21  X.  E.  575,  6:  418 

780.  In  awarding  compensatory  dam- 
ages for  the  negligent  killing  of  an  infant 
the  jury  should  be  instructed  to  fix  such 
sum  as  will  be  a  fair  compensation  to  the 
estate  for  the  destruction  of  tlie  power  of 
deceased  to  earn  money,  rather  than  to 
take  into  consideration  "his  earning  capac- 
ity." Smith  V.  Middelton,  112  Ky.  588,  66 
S.  W.  388,  56:484 
Exemplary. 

Prejudicial    Instruction    as    to,    see    Appeal 

and  Error,   1036. 
See  also  supra,  768. 

781.  A  charge  that  gross  negligence  will 
justify  exemplary  damages  is  incorrect, 
where  the  term  "gross"  is  not  limited  to 
wantonness  or  reckless  indifference.  Flori- 
da S.  R.  Co.  V.  Hirst,  30  Fla.  1,  11  So. 
506,  16:  631 

782.  In  an  action  for  personal  injuries, 
where  there  is  no  testimony  tending  to 
prove  gross,  wanton,  or  reckless  negligence 
by  defendant,  a  requested  instruction  that 
no  exemplary  or  punitive  damages  can  be 
recovered  should  be  given.  Louisville  &  X. 
R.  Co.  V.  Hall,  87  Ala.  708,  6  So.  277,    4:  710 

783.  An  instruction  that  plaintiff  is  "enti- 
tled" to  exemplary  or  punitory  damages  if 
the  injury  was  malicious  is  error,  since 
such  damages  cannot  be  claimed  as  matter 
of  law,  but  only  in  the  discretion  of  the 
jury.  Robinson  v.  Superior  Rapid-Transit 
R.  Co.  94  Wis.  345,  68  N.  W.  961,        34:  205 

3.  In  Civil  Actions  Generally. 

As  to  Damages,  see  supra.  III.  e,  2. 

See  also   supra.   785. 

For  Editorial  Xotes,  see  infra,  VI.   §  9. 

784.  In  an  action  against  a  carrier  for  re- 
fusal to  check  a  trunk  because  it  contained 
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merchandise  contrary  to  its  regulations, 
an  instruction  leaving  in  doubt  whether  the 
occasion  alluded  to  therein  as  the  time  when 
the  passenger  had  not  endeavored  to  deceive 
the  carrier  was  the  occasion  mentioned  in 
the  declaration,  or  some  former  ocasion,  was 
erroneou.-i.  Norfolk  &  W.  R.  Co.  v.  Irvine, 
85    Va.    217,    7    S.    E.    233,  1:  110 

785.  Although  the  consideration  of  a  deed 
of  land  on  which  insurance  of  the  title  is 
obtained  on  an  application  stating  that  the 
price  paid  \vas  .$11,000  was  recited  to  be 
$11,000,  while  the  transaction  was  really 
a  trade  of  mining  stock  of  little  value  an. I 
.$3,000  for  the  land,  an  instruction  that  if 
the  insured  honestly  believed  he  was  pay- 
ing $11,000  cash  value,  and  the  grantor  ac- 
cepted it  as  that  amount  in  money,  the  jury 
should  find  his  answer  true, — was  suffi- 
ciently favorable  to  the  insured,  in  an  ac- 
tion on  the  policy.  Stensgaard  v.  St.  Paul 
Real  Estate  Title  Ins.  Co.  50  Minn.  429,  52 
N.  W.  910,  17:  575 

786.  An  instruction  that  land  is  contigu- 
ous to  a  certain  city  is  not  erroneous  be- 
cause of  the  fact  that  the  land  had  been 
previously  annexed  to  another  municipality. 
Forsyth  v.  Hammond,  142  Ind.  505,  40  N. 
E.  267,  41  N.  E.  950,  30:  576 

787.  An  instruction  should  point  out  the 
essential  difference  between  an  assault  by 
one  person  and  by  a  body  of  rioters,  where 
an  action  is  brought  for  shooting  one  of  a 
charivari  party  who  were  terrifying  defend- 
ant's family.  Higgins  v.  Minaghan,  78  Wis. 
602,  47  N.  W.  941,  11:  138 

788.  An  instruction  that  the  government 
would  have  a  lien  for  its  duties  on  the 
articles  in  case  of  a  finding  for  the  claim- 
ant should  not  be  given  in  a  proceeding  to 
forfeit  articles  found  in  a  passenger's  bag- 
gage because  of  failure  to  mention  them  in 
the  statement  required  by  U.  S.  Rev.  Stat. 
§  2799,  U.  S.  Comp.  Stat.  1901,  p.  1872. 
United  States  v.  One  Pearl  Necklace,  49  C. 
C.  A.  287,  111  Fed.  164,  56:  130 
Contracts  and  services. 

789.  Instructing  the  jury  that  plaintiff 
can  recover  if  defendants  failed  to  perform 
their  contract  is  erroneous,  where  there  is  a 
(luestion  whether  plaintiff  had  failed  to 
perform  on  his  part.  Remy  v.  Olds  (Cal.) 
No.  Off.  Rep.  34    Pac.  216,  21:645 

790.  Defendant  is  not  entitled  to  insist, 
in  an  action  to  recover  upon  a  special  con- 
tract for  personal  services,  that  an  instruc- 
tion be  given  to  the  jury  that  the  contract 
was  void  because  the  services  to  be  ren- 
dered were  of  such  a  character  as  to  be 
against  public  policy,  if  there  is  some  evi- 
dence of  a  lawful  contract.  Barry  v.  Capen, 
151   Mass.  99,  23  N.  E.  735,  6:  808 

791.  Although  to  entitle  a  real-estate 
broker  who  introduces  to  one  having  prop- 
erty for  sale  a  person  who  afterwards  pur- 
chases it,  to  commissions,  the  introduction 
must  be  the  procuring  cause  of  the  sale,  yet 
a  requested  instruction  in  an  action  to  re- 
cover such  commissions,  to  the  effect  that 
the  broker  would  earn  them  if  he  simply 
introduced  the  parties,  is  not  necessarily 
erroneous  where  the  jury  are  told  in  other 


instructions  that  the  introduction  must 
have  been  the  procuring  cause  of  the  sale. 
Blake  v.  Stump,  73  Md.  160,  20  Atl.  788, 

10:  103 

792.  A  requested  instruction  to  find  for 
defendants  if  plaintiff  quitted  their  services 
pursuant  to  an  agreement  for  a  strike 
should  not  be  qualified  or  confused  by 
adding  a  clause  as  to  his  reason  for  quitting 
and  the  effect  upon  him  of  danger  or  ap- 
parent dansrer.  Fisher  v.  Walsh,  102  Wis. 
172,  78  N.  W.  437,  43:  810 

793.  Instructions  that  a  grandson  can  re- 
cover the  value  of  his  services  for  his  grand- 
father on  an  implied  contract  are  erroneous, 
where  they  also  charge  that  the  relation 
of  parent  and  child  exists  between  them. 
Murphv  V.  Murphy,  1  S.  D.  316,  47  N.  W. 
142,  "  9:  820 
Will  cases. 

794.  An  instruction  that  a  less  amount  of 
capacity  is  required  by  law  to  make  a  will 
than  to  make  an  ordinary  contract  is  prop- 
erly refused  in  a  will  case.  Brown  v. 
Mitchell,  88  Tex.  350,  31  S.  W.  621,       36:  64 

795.  An  instruction  that  if  testator  be- 
came estranged  from  his  sister  "because 
of  false  belief"  in  regard  to  her  conduct 
and  feeling  toward  him  the  will  will  be  in- 
valid is  properly  refused  as  a  false  belief  is 
not  necessarily  an  insane  delusion  which 
would  render  the  will  void.  Kimberly's  Ap- 
peal, 68  Conn.  428,  36  Atl.  847,  37:  261 

796.  An  instruction  defining  an  "insane 
delusion"  as  a  false  belief  for  which  there 
is  no  reasonable  foundation,  and  which 
would  be  incredible  under  the  given  circum- 
stances to  the  same  person  if  of  sound  mind, 
and  concerning  which  his  mind  is  not  open 
to  permanent  corrections  through  evidence 
or  arguments,  is  proper, — especially  where 
the  law  on  the  subject  of  mental  capacity  is 
fully  and  clearly  given  by  other  instruc- 
tions. Id. 
Insurance  cases. 

797.  In  an  instruction  that  plaintiff  can- 
not recover  for  the  loss  of  property  insured 
because  he  was  not  the  unconditional  owner, 
the  fact  that  he  is  termed  a  lessee  or  bailee, 
instead  of  a  conditional  owner,  is  imma- 
terial. Westchester  F.  Ins.  Co.  v.  Weaver, 
70  Md.  536,  17  Atl.  401,  5:  478 

798.  Instructions  that  notice  of  loss  must 
have  been  given  within  a  reasonable  time, 
while  the  policy  requires  it  to  be  given 
"forthwith,"  are  not  prejudicial,  as  the 
terms  are  so  nearly  synonymous.  Penny- 
packer  V.  Capital  Ins.  Co.  80  Iowa,  56,  45 
N.  W.  408,  8 :  236 

799.  Upon  the  trial  of  an  action  upon  an 
insurance  policy,  instructions  that  author- 
ity from  the  defendant  to  a  certain  adjuster 
to  adjust  and  settle  the  loss  of  a  firm  of 
which  the  plaintiff  was  a  member  would  not 
give  him  authority  to  bind  the  defendant  as 
to  the  loss  of  the  plaintiff  under  the  policy 
in  question,  and  that  the  fact  that  authority 
was  given  him  to  settle  the  firm  loss  is 
proj)er  to  be  considered  as  a  circumstance 
to  show  the  relation  existing  between  de- 
fendant and  such  adjuster,  and  that  from 
that    and    from    other    facts    and    circum- 
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Btances  shown  by  the  evidence  the  jury 
must  say  whether  such  adjuster  was  au- 
tliorized  to  adjust  and  settle  plaintiff's  loss 
or  not, — are  not  conflicting  or  erroneous  as 
regards  defendant.  Slater  v.  Capital  Ins. 
Co.  89  Iowa,  628,  57  N.  W.  422,         23:  181 

800.  An  instruction  as  to  the  illegality  of 
l-ceeping  liquors  for  sale  in  the  state  is  not 
made  erroneous  as  touching  a  matter  not 
in  issue,  by  adding  that  keeping  them  with 
intent  to  sell  them  out  of  the  state  would 
not  be  unlawful,  although  there  may  be 
no  evidence  of  an  intent  to  sell  out  of  the 
state.  Erb  v.  German-American  Ins.  Co. 
98  Iowa,   606,  67  N.   W.   583,  40:  845 

801.  The  burden  is  not  placed  upon  de- 
fendant in  an  action  upon  an  accident  in- 
surance policy,  of  showing  that,  tlie  death 
of  the  insured  was  not  accidental?  by  an  in- 
struction that,  in  order  to  sustain  the  de- 
fense that  death  resulted  from  leaving  a 
moving  train,  which  was  not  covered  by  the 
policy,  the  burden  is  on  defendant  to  show 
that  deceased  was  purposely  leaving  or  try- 
ing to  leave  the  car,  and  did  not  accidentally 
slip  or  fall  from  the  steps.  Smith  v.  Mtnsi 
L.  Ins.  Co.  115  Iowa,  217,  88  N.  W.  308, 

56:  271 
Fraud;  duress. 

802.  Requested  charges  which  undertake 
to  call  the  attention  and  invite  the  con- 
sideration of  the  jury  to  facts  and  cir- 
cumstances developed  in  evidence,  tending 
to  cast  suspicion  on  certain  transactions, 
and  which  are  supposed  to  be  persuasive  of 
fraud,  are  properly  refused  as  being  mere 
arguments.  Mobile  Sav.  Bank  v.  McDon- 
nell, 89  Ala.  434,  8  So.  137,  9:  645 

803.  It  is  not  necessary,  in  defining  duress, 
to  state  that  the  will  must  be  overpowered 
or  the  party  complaining  thereof  bereft  of 
the  quality  of  mind  essential  to  the  making 
of  a  contract ;  and  an  instruction  that  duress 
is  an  unlawful  restraint,  intimidation,  or 
compulsion  of  another  to  such  an  extent  as 
to  induce  him  to  do  some  act  which  he  is 
not  legally  bound  to  do,  contrary  to  his 
will  and  inclination,  is  sufficient.  First 
Nat.  Bank  v.  Sargent,  65  Neb.  594,  91  N. 
W.  505,  59:  296 
Malicious  prosecution. 

804.  Xhe  whole  question  of  the  existence 
of  probable  cause  is  not  submitted  to  the 
jury  in  an  action  for  malicious  prosecution 
by  a  modification  of  an  instruction  di- 
recting them  that,  if  defendant  had  knowl- 
edge of  certain  facts,  he  had  probable  cause, 
by  adding  the  qualification  '"unless  the  jury 
find"  that  other  facts  existed  which  ought 
to  have  convinced  defendant,  as  a  reason- 
ably prudent  man,  that  he  could  not  hon- 
estly rely  on  the  facts  enumerated.  Markley 
V.  Snow,  207  Pa.  447,  56  Atl.  999,  64:  685 
Slander. 

805.  An  instruction  in  an  action  to  re- 
cover damages  for  slander,  that  it  is  not 
necessary  that  the  jury  shall  find  that  de- 
fendant used  the  precise  words  alleged  in 
the  complaint,  but  that  they  must  find  that 
the  charge  was  made   substantially   in   the 


words  set  forth,  is  sufficiently  explicit.    Pos- 
nett   v.  Marble,  62  Vt.  481,  20  Atl.  813, 

11:  162 

4.  As  to  Negligence. 

As  to  Damages,  see  supra,  III.  e,  2. 
Prejudicial    Error    as    to,    see    Appeal    and 

Error,  VII.  m,  4,  a,   (2). 
See  also  supra,  283. 

806.  General  instructions  as  to  the  ulti- 
mate conclusion  of  negligence  are  not  prop- 
er where  a  special  verdict  is  required. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Lynch,  147 
fnd.  165,  44  N.  E.  997,  46  N.  E.  471,  34:  293 

807.  The  instructions  in  an  action  for 
negligent  injuries  should  confine  the  jury 
to  a  consideration  of  the  acts  of  negligence 
alleged  in  the  complaint.  South  Covington 
&  C.  Street  R.  Co.  v.  Stroh,  23  Ky.  L.  Rep. 
1807,  66  S.  W.  177,  57:  875 

808.  An  instruction  that  it  was  the  duty 
of  a  person  to  do  certain  things,  which  is 
equivalent  to  declaring  as  a  matter  of  law 
that  failure  to  do  so  would  have  been 
negligence,  is  correctly  refused.  Gulf,  C.  & 
S.  F.  R.  Co.  v.  Shieder,  88  Tex.  152,  30  S. 
W.  902,  28:  538 

809.  It  is  proper  to  instruct  the  jury  that 
plaintifi's  negligence  js  immaterial  if  they 
find  that  the  defendant's  negligence  was 
the  proximate  cause  of  the  injury.  Pickett 
V.  Wilmington  &  W.  R.  Co.  117  N.  C.  616, 
23  S.  E.  264,  30:  257 

810.  An  instruction  that  a  plea  of  con- 
tributory negligence  is  a  confession  "that 
the  defendant  was  guilty  of  culpable  negli- 
gence which  is  charged  in  the  counts  of 
tho  complaint  to  which  it  is  pleaded,  ex- 
cept so  far  as  the  plea  traverses  or  denies 
the  negligence  of  defendant  charged  in  those 
counts,  or  sets  up  facts  in  qualification  or 
avoidance  of  such  negligence,"  is  erroneous. 
Louisville  &  N.  R.  Co.  v.  Hall,  87  Ala.  708, 
6   So.   277,  4:  710 

811.  An  instruction  that  plaintiff  is  not 
chargeable  with  negligence  because  she  did 
not  use  the  best  means  of  escaping  injury 
is  misleading,  where  she  did  not  know  or 
understand  that  she  was  in  any  danger,  and 
did  not  adopt  any  course  of  action  while 
facing  an  imminent  danger.  Smith  v.  Mil- 
waukee Builders'  &  T.  Exch.  91  Wis.  360.  64 
N.  W.  1041,  30:  504 

812.  It  is  erroneous  to  instruct  the  jury 
simply  that  a  man  was  or  was  not  guilty 
of  negligence  according  as  his  acts  were  or 
were  not  those  of  a  man  of  ordinary  pru- 
dence under  the  circumstances,  in  juris- 
dictions where  the  determination  of  what  is 
negligence  is  for  the  court,  since  such  in- 
struction would  practically  leave  the  ques- 
tion of  what  constituted  negligence  to  the 
jury.  Emry  v.  Raleigh  &  G.  R.  Co.  109  N. 
C.  589,   14   S.   E.  352,  15:  332 

813.  It  is  not  error  to  refuse  to  instruct 
the  jury  that  a  defendant  is  guilty  of  gross 
negligence,  as  distinguishe<l  from  ordinary 
negligence  on  the  one  hand,  and  wilful  or 
reckless  negligence  on  the  other,  because 
there  is  no  such  legal  degree  of  negligence 
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as  "gross"  negligence,  the  word  "gross"  in 
tliis  connection  being  a  mere  epithet  used 
to  cliaracterize  one  of  the  two  legal  classes 
of  negligence  mentioned.  Purple  v.  Union 
P.  R.  Co.  51  C.  C.  A.  564,  114  Fed.  123, 

57:  700 
Master  and  servant. 

I'rejudicial    Instruction    as    to,    see    Appeal 
■  and  Error,  1028,  1029. 

814.  An  instruction,  in  reference  to  thaw- 
ing dynamite,  that  it  is  the  master's  duty 
to  adopt  such  reasonably  safe  meth.ods,  and 
use  such  well-known  and  practical  ap- 
pliances, to  avoid  accidents,  as  r-'^  reason- 
ably safe,  is  erroneous,  where  (  »  is  evi- 
dence that  the  thawing  may  be  safely  done 
without  appliances.  Bertha  Zinc  Co.  v. 
Martin.  93  Va.  791,  22  S.  E.  869,         70:  999 

815.  A  ch.arge  that  a  master  should  in- 
struct his  employee  as  to  the  nature,  force 
and  probable  effect  of  an  explosion  of  a 
pot  of  molten  metal  taken  by  the  em- 
ployee from  a  blast  furnace,  in  case  it 
comes  in  contact  with  water,  and  that 
it  is  not  sufficient  merely  to  instruct  that 
an  explosion  is  likely  to  follow  such  con- 
tact, is  not  erroneous  as  requiring  more 
than  a  warning  that  an  explosion  would  be 
likelv  to  cause  injurv.  Ribich  v.  Lake  Su- 
perior Smelting  Co.  "^123  Mich.  401,  82  N. 
W.  279,  •  48:  649 

818.  In  an  action  for  personal  injuries  to 
a  ten-year-old  boy  employed  in  a  mine,  sus- 
tained while  oljeying  an  order  of  the  mine 
boss  to  help  couple  cars,  the  use  by  the 
court,  in  the  instructions,  of  the  word  "com- 
pelled," in  speaking  of  the  order  requiring 
the  boy  to  do  such  work,  is  not  misleading 
in  view  of  the  bov's  as:e  and  circumstances. 
Brazil  Block  Coal  Co." v.  Oaffney,  119  Ind. 
455,  21    N.   E.   1102,  4:  850 

817.  An  instruction  that  a  railroad  en- 
gineer assumed  the  danger  of  a  defective 
fence,  if  it  was  known  to  him  "as  well  as  to 
the  company,"  is  misleading,  if  there  was 
no  proof  of  his  actual  knowledge,  since  it 
might  imply  an  obligation  on  his  part  to 
inspect  and  ascertain  such  defects.  Dickson 
V.  Omaha  &  St.  L.  R.  Co.  124  Mo.  140,  27 
S.  W.  470,  25:  320 

818.  An  instruction  that  a  railroad  bed 
is  in  a  defective  condition  when  it  is  not 
reasonably  safe  for  the  passage  of  trains 
over  it  need  not  be  (lualilied  by  reference 
to  other  railroads  in  the  state,  (ieorgia  P. 
R.  Co.  v.  Dooly,  80  (^a.  2!I4,  12  S.  E.  923, 

12:  342 

819.  In  an  action  against  a  railroad  com- 
pany for  damages  for  the  death  of  plain- 
tiff's husband,  alleged  to  have  resulted  from 
the  negligence  of  a  coem])loyee,  an  instruc- 
tion which  re(iuires  the  jury  to  find  that 
deceased  was  injured  "without  negligence 
on  his  part  directly  contributing  thereto" 
is  not  objectionable  on  the  ground  that  it 
ignores  the  question  oi  negligence  on  the 
part  of  deceased,  where  other  instructions 
were  given  to  tiie  effect  that  plaintiff  could 
not  recover  if  deceased  was  guilty  of  negli- 
gence, or  if  he  knew  or  could  or  might  have 
known  of  the  carelessness  of  the  other  em- 


plovee.     Grube  v.  Missouri  P.  R.  Co.  98  Mo. 
330,  11   S.  W.  736,  4:  776 

820.  An  instruction  that  the  master  is 
liable  for  negligence  in  employing  unfit 
trainmen,  if  an  injury  results  from  the  in- 
competence of  a  brakeman,  is  erroneous  as 
it  is  not  limited  to  a  case  of  negligence  in 
the  employment  of  the  brakeman.  Norfolk 
&  W.  R.  Co.  V.  Hoover,  79  Md.  253,  29  Atl. 
994,  25:710 

821.  An  instruction  that  a  master  is  not 
liable  for  injuries  to  one  servant  resulting 
from  the  negligence  of  his  fellow  servant  is 
properly  refused  if  it  is  not  limited  to 
cases  in  which  the  master  used  due  care  in 
selecting  him.  Hinckley  v.  Horazdowski, 
133  111.  359,  24  N.  E.  421,  8:  490 
Railroads  generally. 

Prejudicial     Instruction,     see     Appeal     and 
Error,    1026-1028,   1038. 

822.  In  the  trial  of  an  action  brought  to 
recover  damages  against  a  railroad  company 
for  injuries  sustained  by  the  running  and 
operation  of  a  train  of  cars,  it  is  error  to 
charge  in  such  manner  as  to  convey  to  the 
jury  the  impression  that,  if  they  should  be- 
lieve that  both  the  company  and  the  per- 
son injured  were  equally  negligent,  the 
plaintiff  could  recover.  Brunswick  &  W. 
R.  Co.  V.  Wiggins,  113  Ga.  842,  39  S.  E.  551, 

61:  513 

823.  The  fact  that  the  safety  gates  at  a 
point  where  the  railroad  crosses  the  high- 
way are  not  closed  upon  the  approach  of  a 
hand  car,  unexplained,  is  evidence  of  negli- 
gence on  the  part  of  a  railroad  company, 
and  as  such  is  a  proper  subject  of  comment 
in  a  charge  to  the  jury  in  an  action  to  re- 
cover damages  for  injuries  resulting  from 
a  collision  at  such  crossing  between  the 
hand  car  and  a  traveler  upon  the  highway. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Franz,  127 
Pa.  297,   18  Atl.   22,  4:  389 

824.  It  is  error  to  state  to  the  jury  the 
legal  obligation  as  to  the  maintenance  of 
railroad  farm-crossings,  and  instruct  them 
that  defendant's  liability  depends  on  wheth- 
er or  not  it  was  reasonably  careful  in  the 
premises  to  avoid  accident,  without  direct- 
ing their  attention  to  the  question  of  the 
existence  of  the  crossing,  where  this  is  in 
dispute.  Stewart  v.  Cincinnati,  W.  &  M. 
R.  Co.  89  Mich.  315,  50  N.  W.  852,         17:  539 

825.  A  charge  thai  the  duty  of  a  failroad 
company  is  greater  to  a  minor  than  to  an 
adult  when  on  tl'.e  track  is  not  erroneous 
as  a  statement  that  mere  minority  exempts 
from  the  obligation  to  look  and  listen  for 
a  train.  Mack  v.  South  Bound  R.  Co.  52 
S.   C.   323,   29   S.    E.   905,  40:  679 

826.  An  instruction  tliat  it  is  the  duty 
of  a  person  attempting  to  cross  a  railroad 
track  to  exercise  the  degree  of  care  and 
prudence  that  an  ordiiuirily  careful  and 
prudent  person  would  exercise  under  the 
circumstances  is  not  erroneous  because  it 
fails  to  state  what  a  man  of  ordinary  pru- 
dence would  do  at  such  a  time  and  place, 
(iratiot  v.  Missouri  P.  R.  Co.  (Mo.)  16  S. 
W.  .•W4,  19  S.  \V.  31.  16:  189 
Street  railways  generally. 

827.  Instructions  as  to  the  negligence  of 
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a  motorman  in  failing  to  stop  his  car 
promptly  enough  to  avoid  an  accident  are 
not  erroneous  because  of  an  assumption 
that  it  was  his  duty  to  endeavor  to  stop, 
when  there  are  no  facts  in  the  case  showing 
that  an  increase  of  speed  might  have  been 
a  proper  means  to  avoid  the  accident. 
Bamberger  v.  Citizens'  Street  R.  Co.  95 
Tenn.   18,  31    S.   W.   163,  28:  486 

828.  An  instruction  that  permission  to 
leave  trailer  cars  in  the  street  when  not 
needed  for  carrying  passengers  is  to  be  de- 
termined by  the  city  authorities,  and  is 
wholly  irrelevant  and  immaterial  in  an 
action  for  injury  to  a  boy  while  playing 
with  a  car,  is  not  erroneous,  where  there  are 
other  proper  instructions  as  to  the  care 
to  be  exercised  in  so  occupying  the  street. 
George  v.  Los  Angeles  R.  Co.  126  Cal.  357, 
58  Pac.  819,  46:  829 
Carriers. 

Prejudicial    Error    as    to,    see    Appeal    and 
Error,  1022-1025. 

829.  An  instruction  requested  by  a  car- 
rier, comparing  the  injuries  received  by  a 
passenger  on  a  baggage  car  and  those  to 
which  a  passenger  would  have  been  liable 
in  a  regular  passenger  coach,  is  properly  re- 
fused. Baltimore  &  P.  R.  Co.  v.  Swann,  81 
Md.  400,  32  Atl.  175,  31:  313 

830.  An  instruction  that  in  carrying  pas- 
sengers railroads  are  held  to  the  highest  de- 
gree of  care,  diligence,  and  skill  consistent 
with  such  mode  or  means  of  transportation 
under  the  particular  circumstances  in  proof, 
and  that  they  are  bound  to  give  passengers 
reasonable  notice  of  approach  to  their  sta- 
tions in  order  that  they  may  alight, — is 
not  erroneous  as  applied  to  the  question 
whether  the  porter  of  a  sleeper  used  such 
care  and  treatment  of  a  passenger  after  she 
was  awakened  and  imtil  she  was  put  into  a 
new  sleeper,  as  such  question  relates  en- 
tirely to  the  degree  of  care  to  be  exercised 
in  safety  carrying  a  passenger,  and  not  in 
waking  her.  McKeon  v.  Chicago,  M.  &  St. 
P.   R.  Co.   94'  Wis.  477,  69  N.  W.   175, 

35:  252 

831.  A  trial  judge  is  not  bound  to  ex- 
plain to  the  jury,  in  an  action  to  recover 
for  injuries  to  a  street-car  passenger,  the 
meaning  of  the  words  "as  far  as  human  skill 
and  foresight  will  go,"  as  measuring  the 
carrier's  duty  to  provide  for  the  safety  of 
the  passenger,  where  he  has  not  instructed 
them  that  such  is  the  measure  of  the  car- 
rier's duty,  but  has  merely  told  them  that 
the  carrier  is  bound  to  keep  its  appliances  in 
reasonably  safe  order  and  condition.  Nash- 
ville Railway  v.  Howard,  112  Tenn.  1,  78 
S.  W.   1098,  64 :  437 

832.  An  instruction  in  an  action  against 
a  steamboat  company  for  personal  injuries 
to  a  passenger,  that  the  evidence  must  sat- 
isfy them  that  the  boat  was  being  run 
by  and  in  the  interest  of  defendant  at  the 
time  of  the  injury,  sufficiently  presents  the 
theory  that  the  excursion  during  which 
plaintiff  was  injured  was  an  individual  af- 
fair of  a  third  person  for  which  the  com- 
pany was  not  liable.    West  Memphis  Packet 


Co.  V.  White,  99  Tenn.  256,  41  S.  W.  583, 

38:  427 

833.  Where  there  is  no  evidence  on  which 
to  base  a  theorj'  of  pure  accident,  and  the 
proof  shows  negligence,  either  upon  the  side 
of  a  passenger  in  alighting  from  a  train,  or 
on  the  side  of  the  carrier,  a  charge  to  the 
eflect  that  "if  the  plaintiff  stepped  care- 
lessly or  accidentally  on  or  near  the  edge,' 
etc.,  the  jury  should  find  for  defendants,  is 
properly  refused.  Missouri  P.  R.  Co.  v. 
Wortham,  73  Tex.  25,  10  S.  W.  741,  3:  368 
Electric  wires. 

834.  An  instruction  that  no  blame  would 
attach  to  defendant  from  the  falling  of  a 
wire  charged  with  electricity  and  its  re- 
maining on  the  ground  in  a  public  thorough- 
fare, unless  it  was  allowed  for  an  unreason- 
able time  to  remain  there  "after  notice," 
is  properly  refused.  Mitchell  v.  Charleston 
Light  &  P.  Co.  45  S.  C.  146,  22  S.  E.  767, 

31 :  577 

835.  An  instruction  that  if  a  "cyclone 
that  could  not  be  anticipated  or  reasonably 
foreseen"  was  the  cause  of  the  fall  of  a  wire 
charged  with  electricity,  and  defendant  com- 
.pany  was  not  negligent  in  allowing  it  to 
remain  for  an  unreasonable  time,  it  would 
not  be  liable, — is  not  misleading  where  the 
judge  also  instructs  that,  if  the  accident 
was  due  to  the  wires  being  improperly 
erected  or  maintained  or  to  their  being  al- 
lowed to  remain  on  the  streets  an  unusually 
long  time,  the  company  would  be  liable.    Id. 

836.  Charging  that  electricity  requires 
the  "utmost  caution  to  control"  is  not 
erroneous  in  an  action  by  one  who,  while 
passing  along  a  sidewalk,  was  injured  by 
contact  with  a  telephone  wire  which  was 
hanging  near  the  walk  and  was  heavily 
charged  by  an  electric  light  wire, — es- 
pecially where,  immediately  afterwards, 
the  jury  are  told  to  measure  defendant's 
conduct  by  that  of  a  "cautious  and  pru- 
dent man."  A'Hern  v.  Oregon  Teleph.  & 
Teleg.  Co.  24  Or.  276,  33  Pac.  403,       22:  635 

837.  An  instruction  that  a  company  main- 
taining an  electric  wire  carrying  a  dan- 
gerous current,  over  a  public  street  or  alley, 
is  not  an  insurer  of  the  safety  of  passers- 
by,  but  in  constructing  its  line  and  main- 
taining the  same  is  bound  to  the  utmo.st  de- 
gree of  care  and  diligence,— that  is,  to  the 
highest  degree  of  care,  skill,  and  diligence, 
— so  as  to  make  the  same  safe  against  ac- 
cidents so  far  as  such  safety  can,  by  the 
use  of  such  care  and  diligence,  be  secured, 
— is  not  erroneous,  although  it  is  better  to 
instruct  the  jury  that  the  company  is 
bound  to  exercise  that  reasonable  care  and 
caution  which  would  be  exercised  by  a  rea- 
sonably cautious  and  prudent  person  under 
the  same  circumstances.  Denver  Consol. 
Elec.  Co.  V.  Simpson,  21  Colo.  371,  41  Pac. 
499,  31 :  566 
Telegrams. 

838.  An  instruction  that  a  man  could,  by 
reasonable  diligence,  have  reached  home  be- 
fore his  daughter's  death,  if  a  message  had 
been  promptly  delivered,  without  adding 
that  he  would  have  done  so,  is  erroneous  in 
an  action  for  damages  for  delay  in  deliver- 
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ing  the  message.  Brown  v.  Cumberland 
Teleph.  &  Teleg.  Co.  104  Tenn.  56,  55  S. 
W.  155,  50:  277 

839.  An  instruction  that  if  a  messenger 
went  twice  to  a  doctor's  office  to  deliver  a 
message,  without  finding  him,  the  company 
would  be  excused  for  failure  to  deliver  the 
message,  should  not  be  given  where  the 
messenger  knew  the  physician  and  his  place 
of  residence,  which  was  close  by.  Western 
U.  Teleg.  Co.  v.  Cooper,  71  Tex.  507,  9  S.  W. 
598,  1 :  728 

840.  An  instruction  that  it  is  no  part  of 
the  duty  of  a  messenger  to  hunt  upon  the 
streets  for  a  person  to  whom  he  is  to  de- 
liver a  message  is  not  proper.  Reasonable 
diligence  to  deliver  the  message,  even 
though  that  would  require  the  messenger 
to  go  upon  the  streets  to  find  the  person 
to  whom  it  was  to  be  delivered,  will  de- 
pend upon  the  circumstances,  of  which  the 
jury  are  the  exclusive  judges.  Id. 
As  to  sidewalk. 

841.  Instructions  that  if  plaintiff  stepped, 
without  looking,  into  a  dangerous  place,  or 
failed  to  observe  the  condition  of  the  side- 
walk on  which  she  was  walking,  she  can.- 
not  recover  for  injuries  received,  are  prop- 
erly refused  as  virtually  telling  the  jury 
that  certain  facts  constitute  negligence. 
Chicago  v.  McLean,  133  111.  148,  24  N.  E. 
527,  8:  765 

842.  An  instruction  as  to  the  duty  of  a 
municipality  in  respect  to  a  walk,  which 
says  it  must  be  kept  "in  a  safe  condition" 
for  public  travel,  ought  to  be  changed  to 
say  that  the  duty  in  that  respect  is  to  use 
reasonable  and  ordinary  care.  Hall  v. 
Manson,   99   Iowa,  698,   68   N.   W.  922, 

34:  207 
Miscellaneous. 

843.  It  is  for  the  jury  to  determine  which 
of  various  screens  described  by  witnesses 
would  comply  with  the  requirements  of  a 
statute;  and  therefore  an  instruction  that 
there  could  be  no  liability  for  a  fire  alleged 
to  have  been  caused  by  want  of  a  screen, 
if  one  of  the  screens  described  in  the  testi- 
mony would  not  have  prevented  the  fire, 
is  erroneous.  Burrows  v.  Delta  Transp.  Co. 
106   Mich.   582,  64  N.  W.   501,  29:463 

844.  An  instruction  that  plaintiff,  who 
claims  damages  from  a  physician  for  im- 
properly bandaging  his  arm,  was  required 
to  conform  to, all  reasonable  directions  of 
the  physician  in  regard  to  it,  is  proper 
where  defendant  claims  that  his  instruc- 
tions, if  followed,  would  have  prevented  the 
injury,  and  both  parties  have  treated  this 
question  as  in  issue.  Whitesell  v.  Hill,  101 
Iowa,  629,  70  N.  W.  750,  37 :  830 

5.  In  Criminal  Cases. 

Directing  Verdict,   see   supra,   573. 

On  Evidence  and  Facts,  see  supra,  III.  d. 

See  also  Appeal  and  Error,  1006,  1007. 

845.  A  refusal  to  instruct  that  the  policy 
of  the  law  deems  it  better  that  many 
guilty  persons  should  escape,  rather  than 
that    one   innocent    person    should    be    con- 


victed, is  not  error.     Burgess  v.  Territory, 
8  Mont.  57,  19  Pac.  558,  1 :  808 

846.  An  instruction  that  the  law  gives 
the  jury  the  right  to  recommend  the  pris- 
oner to  the  mercy  of  the  court  in  the  case 
of  conviction,  if  a  majority  of  their  num- 
ber so  decide,  is  not  improper  as  a  sugges- 
tion to  the  jury  to  abuse  their  discretion,  to 
the  disadvantage  of  the  accused  Lovett  v. 
State,  30  Fla.  142,  11  So.  550,  17:  705 

847.  An  instruction  is  properly  refused 
in  a  criminal  case,  which  requires  the  jury 
to  acquit  if  they  find  that  a  former  jiu-y 
has  been  impaneled  and  sworn  to  try  de- 
fendant on  the  same  charge,  without  regard 
to  the  facts  which  may  have  led  to  the  dis- 
charge of  such  jury.  Welsh  v.  State.  126 
Ind.  71,  25  N.  E.  883,  9:  664 

848.  An  instruction  the  wording  of  which 
would  lead  the  jury  to  believe  that  they  had 
the  discretion  to  fine  defendant  or  not  to 
fine  him,  if  they  found  him  guilty  of  violat- 
ing the  statute,  is  properly  refused  where 
the  statute  prescribes  a  fine  in  all  cases  of 
gxiilt.  Id. 

849.  Instructions  by  the  trial  court  which 
are  designed  to  cast  discredit  or  suspicion 
upon  a  defense  which  is  recognized  by  the 
law  as  legitimate,  and  which  an  accused 
person  is  making  in  apparent  good  faith, 
are  not  regarded  with  favor,  even  although 
such  defense  be  that  of  insanity.  Aszman 
v.  State,  123  Ind.  347,  24  N.  E.  123,      8:  33 

850.  An  instruction  that  not  every  de- 
rangement of  the  mind  will  excuse  one  for 
the  commission  of  crime,  but  that,  if  one 
has  sufficient  mind  to  know  right  from 
wrong  regarding  the  particular  act  and  is 
able  to  understand  the  consequences  of  such 
act,  the  law  recognizes  him  as  sane  and 
holds  him  responsible,  is  proper.  Queenan  v. 
Territory,    11    Okla.   261,   71    Pac.   218, 

61 :  324 

851.  A  charge  that  an  act  is  done  mali- 
ciously when  done  on  purpose  and  with 
evil  intent  is  not  erroneous.  Lovett  v. 
State,  30  Fla.  142,  11  So.  550,-  17:  705 

852.  A  statement  by  the  court  that  great 
"bodily  injury"  is  a  "felony  committed  on 
the  person"  is  erroneous.  The  question 
must  to  a  great  extent  be  left  to  the  judg- 
ment of  the  jury.  Rogers  v.  State,  69  Ark. 
76,  29  S.  W.'  894,  31 :  465 

853.  In  a  prosecution  for  stealing  an  over- 
coat which  eighteen  months  before  was 
valued  at  $30,  an  instruction  that  defend- 
ant must  be  found  guilty  of  grand  larceny 
or  acquitted  is  erroneous,  where  the  statute 
defines  grand  larceny  as  stealing  property 
valued  at  $30  or  over;  the  jury  shnuld  also 
be  given  an  opportunity  to  find  defendant 
guilty  of  petit  larceny.  State  v.  Norman, 
101   Mo.  520,  14  S.  W.  661,  10:  35 

854.  An  accessory  before  the  fact  being 
punishable  as  a  principal,  under  111.  stat. 
June  16,  1887,  §  1,  regulating  the  use,  etc., 
of  explosives,  an  instruction  that  any  per- 
son doing  or  assisting  in  the  offense  men- 
tioned in  that  section  is  to  be  punished  as 
provided  in  said  section,  is  not  erroneous. 
Ilronek  v.  People,  134  111.  139,  24  N.  E. 
861,  8:  837 
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Homicide. 

For  Editorial  Notes,  see  infra,  VT.  §  9. 

855.  An  instruction  tliat  one  on  trial  for 
killing  another  who,  after  receiving  a  gun- 
shot wound  from  accused,  cut  his  own 
throat,  must  be  acquitted  if  it  was  im- 
possible to  tell  which  wound  caused  tlje 
death,  is  properly  refused,  since  conviction 
would  be  proper  in  case  both  wounds  con- 
tributed thereto.  People  v.  Lewis,  124  Cal. 
551,  57  Pac.  470,  45:  783 

856.  It  is  not  erroneous  to  charge  that 
"the  premeditation  which  the  law  requires 
to  constitute  murder  in  the  first  degree 
need  not  be  for  any  particular  length  of 
time,  that  it  is  sufficient  if  the  premedita- 
tion was  but  for  a  moment,  provided  the 
action  of  the  slayer  was  the  result  of  such 
premeditation."  Lovett  v.  Sta4,e,  30  Fla. 
142,  11  So.  550,  17:  705 

857.  Upon  a  trial  for  murder  for  shoot- 
ing with  a  pistol  upon  a  street  corner,  an 
instruction  that,  to  convict  of  murder  in 
the  first  degree,  the  jury  must  be  satisfied 
that  "premeditation  and  the  deliberate  in- 
tent were  there,  not  merely  when  the  shot 
was  fired,  but  previously,"  is  all  the  prisoner 
is  entitled  to  ask;  and  a  request  that  the 
jury  must  find  "that  the  prisoner  acted 
upon  as  clear  and  premeditated  a  motive  as 
he  who  kills  by  poison  or  bj'  lying  in  wait" 
is  properly  refused.  Com.  v.  McManus,  143 
Pa.  64,  21  Atl.  1018,  22  Atl.  761,  14:  89 

858.  There  is  no  such  inconsistency  be- 
tween a  claim  of  deliberate  design  to  ef- 
fect another's  death  and  one  of  effecting 
it  during  an  attempt  to  commit  a  felony, 
80  as  to  prevent  the  submission  of  both 
theories  to  the  jury  upon  the  question  of 
murder  in  the  first  degree,  where  the  facts 
show  the  killing  of  a  police  officer  during  an 
expedition  having  burglary  in  view.  Peo- 
ple V.  Sullivan,  173  N.  Y.  122,  65  N.  E.  989, 

63:  353 

859.  On  a  trial  for  murder,  where  every 
circumstance  attending  the  killing  is  proved, 
the  jury  .should  not  be  instructed  to  pre- 
sume malice  from  the  fact  of  intentional 
killing  with  a  deadly  weapon.  It  is  for 
the  jury  to  decide  from  all  the  facts  whether 
the  killing  was  malicious,  giving  to  the  ac- 
cused the  presumption  of  innocence.  Trum- 
ble  V.  Territory,  3  Wyo.  280,  21  Pac.   1081, 

6:  384 

860.  The  implication  that  a  jury  should, 
as  mat  tor  of  law,  infer  malic?  or  an  intent 
to  kill  from  the  facts  and  circumstances 
which  they  might  g.ather  from  instructions, 
that,  where  the  act  is  deliberate  and  likely 
to  be  dangerous,  malice  will  be  presumed; 
and  that,  when  a  man  deliberately  uses  a 
deadly  weapon  in  a  manner  likely  to  pro- 
duce harm,  we  must  say  he  intended  to  de- 
stroy life;  and  that,  if  he  does  an  act  which 
has  a  direct  tendency  to  destroy  life,  the 
necessary  conclusion  is  that  he  intended  to 
do  so, — is  removed  by  other  instructions, 
that  the  intent  to  murder  cannot  be  implied 
as  matter  of  law,  it  must  be  proved  as  mat- 
ter of  fact;  that  malice  is  not  inferred  from 
the  use  of  a  deadly  weapon,  but  must  be 
found  by  the  jury  from  the  proof  of  facts 


and  circumstances  sufficient  to  warrant  such 
implication.  Keady  v.  People,  32  Colo.  57, 
74  Pac.  892,  66:  353 

861.  A  charge  in  a  homicide  case  is  not 
subject  to  the  criticism  that  it  makes  a 
conjunction  or  combination  of  circumstances 
essential  to  the  reduction  of  the  grade  of 
the  crime  to  manslaughter,  where  the  facts 
stated  are  merely  those  relied  on  for  that 
purpose.  White  v.  State,  44  Tex.  Grim. 
Rep.    346,   72    S.   W.    173,  63:  660 

862.  One  on  trial  for  murder  perpetrated 
in  carrj'ing  out  a  conspiracy  to  rob  can- 
not object  to  use  of  the  language,  "even  if 
he  did  not  intend  to  take  life,  and  regretted 
that  it  was  done,"  in  an  instruction  that  he 
would  be  guilty  of  murder  if  one  of  the 
party  killed  a  person  in  carrying  out  the 
conspiracy,  on  the  theory  that  the  court 
assumed  th.e  existence  of  a  state  of  facts 
of  which  there  was  no  evidence,  since  such 
language  is  part  of  the  abstract  principle 
of  law  governing  the  case,  and  does  not 
necessarily  refer  to  any  evidence  produced. 
People  V.'  Lawrence,  143  Cal.  148,  76  Pac. 
893,  68:  193 

863.  An  instruction  on  a  trial  for  mur- 
der, which  refers  to  the  homicide  as  the 
"act  which  the  accused  had  committed,"  is 
improper  where  it  is  not  distinctly  ad- 
mitted that  the  accused  did  commit  the 
homicide,  although  many  of  the  requests 
to  charge  practically  conceded  such  fact. 
Ryder  v.  State,   100  Ga.  528,  28  S.  E.  246, 

38:  721 

864.  An  instruction  that  certain  facts 
enumerated  will  not  constitute  a  defense 
for  homicide  is  not  misleading  because  the 
facts  enumerated  are  not  all  that  were  re- 
lied on  by  the  defense.  State  v.  Hartley, 
22  Nov.  342,  40  Pac.  372,  28:  33 

865.  In  a  case  of  self-defense  it  is  proper 
to  instruct  the  jury  that  neither  the  ut- 
terance of  threats  by  the  deceased  nor  the 
fact  of  his  being  armed  would  of  itself 
justify  his  killing  by  the  defendant;  but 
that  it  must  appear  from  the  evidence  that 
a  reasonably  man,  under  the  same  cir- 
cumstances, would  consider  himself  in  dan- 
ger of  losing  his  life  or  suflfering  great 
bodily  harm.  Burgess  v.  Territory,  8 
Mont.  57,  19  Pac.  558,  1 :  808 

866.  The  words,  "first  done  some  appar- 
ently hostile  act  towards  the  defendant," 
are  suggested  as  a  safe  substitute,  on  a  new 
trial,  for  the  words,  "first  assaulted  him 
with  a  deadly  weapon,"  in  a  charge  that 
if  the  jury  "believed  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defend- 
ant went  to  the  house  of  the  deceased,  and 
commenced  and  brought  on  the  difficulty, 
and  shot  him  down,  and  killed  him  without 
the  deceased  having  first  assaulted  him 
with  a  deadly  weapon,  putting  the  defend- 
ant in  reasonable  fear  of  his  own  life  or 
of  any  great  bodily  harm  to  himself,"  they 
should  find  him  guilty  as  charged  in  the 
indictment.  Wilson  v.  State,  30  Fla.  234, 
11  So.  556,  17:  654 

867.  An  instruction  as  to  evidence  of 
good  chaiacter,  on  a  trial  for  murder, — 
Held,  not  to  have  prejudiced  the  defendant, 
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where  it  in  substance  stated  that  proof  of 
previous  orood  character  should  lead  to  an 
acquittal  if  there  was  doubt  as  to  guilt,  and 
all  the  evidence  offered  was  in  favor  of  the 
defendant's  good  character.  Burgess  v. 
Territory,  8  Uont.  57,  19  Pac.  558,  1:  808 
868.  It  is  misleading  to  charge  that  mu- 
nicipal ordinances  do  not  justify  the  shoot- 
ing of  a  person  by  an  officer  in  attempting 
to  arrest  him  for  their  violation,  in  con- 
nection with  a  charge  that  the  ordinances 
are  admissible  to  prove  the  good  faith  of 
the  officer  in  attempting  to  effect  the  arrest. 
State  v.  Coleman,  186  Mo.  151,  84  S.  W. 
978,  69:  381 


IV.  Findings  by  the  Court. 

Exceptions   to,   see   supra,   66;    Appeal   and 

Error,  287,  288. 
Presenting    Question    for    Review    by,    see 

Appeal  and  Error,  356,  357. 
As  Part   of  Record  on  Appeal,  see   Appeal 

and  Error,  IV.  i. 
Presumption   as  to,  on  Appeal,  see  Appeal 

and   Error,   421-433. 
Review  of,  on  Appeal,  see  Appeal  and  Error, 

VII.  1. 
Conclusiveness  of  Trial  Court's  Decision  as 

to   Misconduct,   see   Appeal   and   Error, 

774. 
Prejudicial     Error    as    to,    see    Appeal    and 

Error,  VII.  m.  8^ 
Failure  to  Find,  as  Ground  for  Reversal,  see 

Appeal  and  Error,  1162-1164. 
In  Contempt  Proceedings,  Conclusiveness  of, 

see  Contempt,  72. 
By   Legislature,   Review   of,   by   Court,   see 

Courts,    116,    117. 
Of  Governor  in  Extradition  Proceedings,  see 

Extradition,  40. 
In    Garnishment    Proceeding,    see    Garnish- 
ment,   115. 
Sufficiency    of,    to    Support    Judgment,    see 

Judgment,  I.  e,  2. 
Conclusiveness  of   Findings  of   Referee,   see 

Judgment,  85. 
Conclusiveness  of  Decision  on  Demurrer,  see 

Judgment,   101-103. 

869.  A  finding  silent  upon  a  material 
point  is  on  that  point  against  the  party 
who  has  the  burden.  Dennis  v.  Louisville, 
N.  A.  &  C.  R.  Co.  116  Ind.  42,  18  N.  E.  179, 

1:  448 

870.  Where,  in  an  action  by  a  property 
owner  against  his  bailee  for  negligently 
permitting  the  property  to  be  taken  by  a 
stranger,  the  defense  is  that  the  property 
was  levied  on  in  the  stranger's  hand  under 
legal  process  against  the  owner,  plaintiff 
has  a  right  to  specific  findings  as  to  the 
validity  of  the  levies  and  as  to  how  far  the 
property  was  legally  applied  in  satisfac- 
tion of  valid  judgments  against  him.  Rob- 
erts V.  Stuvvesant  Safe  Deposit  Co.  123 
N.  Y.  57,  25  N.  E.  294,  9:  438 

871.  In  an  action  to  recover  half  of  the 
cost  of  a  wall,  the  court  need  not  find 
whether  the  advantage  gained  by   plaintiff 


in  space  was  greater  than  that  derived  by 
defendant  from  the  wall,  since  the  benefit 
accruing  to  each  is  necessarily  the  same. 
Nalle  V.  Paggi  (Tex.)  (Not  to  be  Rep.)  9 
S.  W.  205,  1 .  33 

872.  A  finding  at  the  conclusion  of  a  spe- 
cial finding  of  facts  which  says,  "And  upon 
said  finding  I  further  find,"  etc., — is  not  a 
finding  of  fact  on  independent  evidence,  but 
is  only  an  application  of  the  special  facts 
previously  stated.  Tyler  v.  Waddingham. 
58  Conn.  375,  20  Atl.  335,  8:  657 

873.  Findings  in  an  equity  case  should 
cover  specifically  and  severally  each  ma- 
terial fact  in  issue.  Galusha  v.  Sherman, 
105  Wis.  263,  81  N.  W.  495,  47:  417 

874.  A  special  finding  to  sustain  an  es- 
toppel must  clearly  state  the  facts,  leav- 
ing nothing  to  intendment.  Franklin  Nat. 
Bank  v.  Whitehead,  149  Ind.  560,  49  N.  E. 
592,  39:  725 

875.  It  is  not  sufficient  in  a  special  find- 
ing to  state  badges  of  fraud  or  evidence  of 
fraud,  without  finding  and  stating  the 
fraud  as  an  inferential  or  ultimate  fact. 
Farmers  Loan  &  T.  Co.  v.  Canada  &  St.  L. 
R.  Co.  127  Ind.  250,  26  N.  E.  784,     11:  740 

876.  Averments  that  plaintiff  had  lost  a 
certificate  of  deposit  on  which  suit  is 
brought,  and  that  it  was  not  indorsed,  being 
put  in  issue,  a  finding  merely  that  there  is 
due  to  the  plaintiff"  the  amount  of  such  cer- 
tificate, without  finding  on  either  of  the  is- 
sues named,  is  insufficient.  Kirkwood  v. 
First  Nat.  Bank,  40  Neb.  484,  58  N.  W. 
1016,  24:444 

877.  A  finding  that  money  was  paid  by 
executors  to  a  payee  under  the  belief  that, 
as  a  child  of  a  deceased  person,  she  would 
be  entitled  to  it,  does  not  support  a  con- 
clusion of  law  that  they  are  entitled  to 
recover  it  back,  although  the  belief  was  er- 
roneous; since  it  may  have  been  merely  a 
mistake  of  law.  Scott  v.  Ford  (Or.)  78 
Pac.    742,  68:469 

878.  A  finding  that  one  has  appropriated 
water  from  a  spring,  during  a  certain 
period,  for  purposes  of  irrigation,  does  not 
establish  that  he  is  entitled  to  a  specific 
portion  of  the  flow  of  the  spring.  Watkins 
Land  Co.  v.  Clements,  98  Tex.  578,  86  S. 
W.  733,  70:  964 

879.  Compliance  with  its  statutory  duty 
to  use  great  care  and  diligence  in  transmit- 
ting messages  is  established  in  favor  of 
a  telegraph  company  by  a  finding  that  it 
has  not  been  guilty  of  any  negligence. 
Coit  V.  Western  U.  feleg.  Co.  130  Cal.  657, 
63  Pac.  83,  53:  678 

880.  A  finding  that  one  committing  mur- 
der was,  at  one  time,  desperate,  does  not 
require  the  inference  that  he  was  insane. 
Lanier  v.  Box,  112  Tenn.  393,  79  S.  W. 
1042,  64:  458 

881.  A  special  finding  of  adverse  posses- 
sion, made  at  the  request  of  the  defendant 
in  partition,  must  prevail  over  the  usual 
formal  finding  of  tenancy  in  common.  Wes- 
ton V.  Stoddard,  137  N.  Y.  119,  33  N.  E. 
62,  20:  624 
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V.  Verdict  or  Findings  of  Jury, 
a.  In   General. 

Direction  of  Verdict,  see  supra,  II.  d,   3. 

How  Supported  on  Appeal,  see  Appeal  and 
Error,  224. 

Presumption  as  to,  on  Appeal,  see  Appeal 
and    Error,    421-433. 

First  Objecting  on  Appeal  as  to  Number 
Necessary  to  Return  Verdict,  see  Ap- 
peal and  Error,  661. 

Effect  of  Attorney's  Absence  when  Verdict 
Received,  see  Appeal   and   Error,   1117. 

Error  in  Permitting  former  Verdict  to  go 
to  Jury,   see   Appeal   and   Error,   1114. 

Review  of  Discretion  as  to  Vacation  of,  see 
Appeal   and   Error,  VII.  i,  J. 

Prejudicial  Error  as  to,  see  Appe"kl  and  Er- 
ror, VII.  m,  8. 

Errors  in  Instructions.  Cured  by,  see  Appeal 
and  Error,  704,  705. 

Review  of  Coroner's  Verdict,  see  Coroner,  3. 

Verdict  of  Coroner's  Jury  as  Evidence,  see 
Evidence,  859,  860,  883,  884. 

In  Condemnation  Proceedings,  see  Eminent 
Domain,  II.  c.  2. 

Judgment  Notwithstanding  Verdict,  see 
Judgment,  I.  e.  4. 

New  Trial  for  Compromise  Verdict,  see 
New  Trial,   36,  49,   81,   82. 

Impeachment  of,  by  Testimony  or  Affidavit 
of  Jurors,  see  New  Trial,  75-82. 

Verdict  by  Majority,  see  Statutes,  96. 

Reception  of  Verdict  on  Sunday,  see  Sun- 
day, 5. 

For  Editorial  Notes,  see  infra,  VI.  §   11. 

882.  A  verdict  does  not  become  complete 
and  final  until  recorded  and  affirmed  by  the 
jurv.  Grant  v.  State,  33  Fla.  291,  14  So. 
757*  23:  723 

883.  If  the  court  calls  a  jury  to  aid  in  the 
assessment  of  damages  in  case  defendant 
sufl'ers  a  default,  it  must  approve  the  find- 
ing of  the  jury  before  such  finding  can  be- 
come operative  under  a  statute  providing 
that  in  such  cases  "damages  shall  be  as- 
sessed by  the  court,  with  or  without  the  in- 
tervention of  a  jury,  in  the  discretion  of 
the  court.  Dyson  v.  Rhode  Island  Co.  25 
R.  I.  600,  57  Atl.  771,  65:  236 

884.  A  verdict  for  plaintiff  in  an  action 
to  recover  for  injuries  caused  by  negligence 
cannot  be  found  upon  grounds  not  alleged 
in  the  declaration.  Mitchell  v.  Prange,  110 
Mich.  78,  67  N.  W.  1096,  34:  182 
Special  verdict. 

Instructions  as  to,  see  supra,  637. 

Special   Interrogatories,   see   supra,  II.   e. 

Sufficiency  and  Correctness  of,  see  infra,  V. 
c. 

Inconsistency  between  Special  Findings,  see 
infra,  914,   915. 

Conflict  between  General  and  Special  Ver- 
dict, see  infra,  907-913. 

Correction    of,    see    infra,   925—927. 

Presumption  as  to,  on  Appeal,  see  Appeal 
and  Error,  433. 

Curing  of  Errors  bv,  see  Appeal  and  Error, 
845. 

Reversal  for  Insufficiencv,  see  Appeal  and 
Error.    1158. 

L.R.A.   Dig.— 184. 


New    Trial    for    Insufficiency    of,    see    New 

Trial,  15. 
See  also  supra,  1. 
For   Editorial   Notes,  see   infra,   VI.   §§    11, 

12. 

885.  A  special  verdict  is  one  which  de- 
termines specifically  the  ultimate  facts 
which  are  in  issue;  not  one  which  deter- 
mines evidential  facts  on  which  such  ulti- 
mate facts  rest.-  Russell  v.  Meyer,  7  N. 
D.    335,    75    N.    W.    262,  47 :  637 

886.  The  court  may  require  the  jury  to 
return  a  special  verdict  at  the  request  of 
one  of  the  parties  to  the  action,  although 
he  has  previously  requested  the  court  to 
instruct  the  jury  in  writing  and  has  entered 
upon  a  discussion  of  the  questions  of  law 
to  be  embraced  in  such  instruction.  Low- 
man  v.  Sheets,  124  Ind.  416,  24  N.  E.  351, 

7:  784 

887.  The  denial  of  a  special  verdict,  to 
which  the  moving  party  has  an  absolute 
right  under  Wis.  Rev.  Stat.  §  2858,  cannot 
be  justified  by  the  court's  attempting  to 
shift  upon  counsel  the  duty  of  preparing 
the  form  of  the  special  verdict,  and  by  coun- 
sel's failure  to  do  so  before  the  argument 
to  the  jury  is  commenced.  Gatzow  v. 
Buening,     106     Wis,    1,    81    N.     W.     1003, 

49:  475 

b.  Retirement;  Conduct  of  Jurv;  Coercion; 
Poll. 

For  Editorial  Notes,  see  infra,  VI.   f  11. 

888.  A  statutory  requirement  that  a  jury 
shall  retire  in  charge  of  a  sworn  officer 
can  be  waived  by  consent  of  the  defendant, 
in  a  criminal  case.  Dreyer  v.  People,  188 
111.  40,  58  N.  E.  620,  58:  869* 

889.  An  oath  taken  by  bailiffs  six  days 
prior  to  the  retirement  of  the  jury,  and 
prior  to  the  introduction  of  evidence  and 
the  subsequent  steps  of  the  trial,  is  not 
a  compliance  with  the  statutory  require- 
ment of  an  oath  "when  the  jury  shall  re- 
tire to  consider  of  their  verdict."  Id. 
Misconduct  of  jury. 

Presumption  as  to  Separation,  see  Appeal 
and    Error,    451. 

As  Ground  for  Reversal,  see  Appeal  and  Er- 
ror, VII.  m.  7,  c. 

New  Trial  for,  see  New  Trial,  III.  d. 

890.  A  verdict  in  a  criminal  case  is  not  in- 
validated by  the  fact  that,  before  the  case 
was  finally  submitted  to  the  jury,  some  of 
the  jurors  by  order  of  the  court  and  with 
the  consent  of  counsel  on  both  sides,  attend- 
ed church,  where  they  heard  a  sermon,  de- 
livered without  any  intention  or  thought  of 
influencing  them,  animadverting  upon  the 
incredulity  of  St.  Thomas  in  refusing  to  ac- 
cept the  statements  of  his  friends  as  to  the 
existence  of  a  risen  Lord,  and  demanding 
ocular  evidence  thereof.  State  v.  Pancoast, 
5  N.  D.  516,  67  N.  W.  1052,  35:  518 
Coercion. 

Prejudicial    Error    in,   see   Appeal   and    Er- 
ror,   1130,   1131. 
New  Tiial   for.  see  New  Trial,  34-39. 
For  Editorial  Notes,  see  infra,  VI.   §  II. 
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891.  The  old  rule  permitting  coercion  of 
a  jury  in  order  to  secure  a  verdict  has  been 
swept  away,  and  under  our  present  method 
the  independence  of  a  jury  is  respected. 
People  V.  Sheldon,  156  N.  Y.  268,  50  N.  E. 
840,  41 :  644 
Poll  of  jury. 

See  also  infra,  926. 

892.  The  dissent  from  a  sealed  verdict  by 
one  juror  when  the  jury^  is  polled,  after 
sealing  a  verdict  and  separating,  on  the 
ground  that  he  did  not  agree  to  it  except 
because  he  thought  he  was  obliged  to,  makes 
it  necessary  to  discharge  the  jury,  and,  if 
they  are  sent  out  again  and  render  a  ver- 
dict, it  will  not  be  sustained.  Kramer  v. 
Kister,  187  Pa.  227,  40  Atl.   1008,     44:  432 

c.  Sufficiency  and  Correctness. 
1.  In   Civil  Cases. 

Presumption  as  to,  on  Appeal,  see  Appeal 
and   Error,   421-433. 

In  Eminent  Domain  Case,  see  Eminent  Do- 
main, 193. 

New  Trial  for  Errors  in  Verdict,  see  New 
Trial,  III.  b. 

See  also  Appeal  and  Error,  VII.  1,  2. 

For  Editorial  Notes,  see  infra,  VI.  §  11. 

893.  A  verdict  in  an  action  of  trespass 
on  the  case  reading,  "We,  the  jury,  find  for 
the  defendants"  (the  plea  being  not  guilty), 
is  good.  Peters  v.  Jackson,  50  W.  Va.  644, 
41  S.  E.  190,  ,      57:  428 

894.  A  verdict  simply  "for  the  plaintiff" 
in  an  action  upon  promissory  notes  and  an 
account  stated,  in  which  the  pleas  are 
■non  assumpsit  and  set-off,  neither  the  dam- 
ages nor  the  amount  plaintiff  is  entitled 
to  recover  being  fixed,  is  fatally  defective. 
Gaither  v.  Wilmer,  71  Md.  361,  18  Atl. 
590,  5:756 

895.  Where  a  general  verdict  is  rendered 
on  two  counts  in  a  case  alleging  fraud  and 
another  count  in  trover,  it  may  be  sus- 
tained by  the  latter  count,  although  it  is 
found  that  there  was  no  fraud  as  charged 
in  the  other  couaits.  Hayes  v.  Massachu- 
setts Mut.  Ins.  Co.  125  111.  626,  18  N.  E. 
322,  1 :  303 

896.  A  verdict  need  not  specify  whether  it 
is  for  actual  or  exemplary  damages,  where 
the  issues  of  actual  and  exemplary  damages 
are  not  separately  submitted  to  the  jury. 
Heiligmann  v.  Rose,  81  Tex.  222,  16  S.  W. 
931,  13:272 

897.  If,  in  an  action  against  a  board  of 
health  for  libel  by  statements  in  the  pre- 
amble to  a  public  order  to  physicians  and 
surgeons,  the  evidence  warranted  a  finding 
that,  in  the  passing  and  publication  of 
such  preamble,  some  of  the  defendants  were 
actuated  by  express  malice  and  others  were 
not,  and  the  jury  should  so  find,  it  is  proper 
practice  to  render  a  verdict  against  all  of 
the  defendants  for  compensatory  damages, 
and  an  additional  amount  as  exemplary 
damages  against  those  found  to  have  been 
guilty  of  express  malice.  Mauk  v.  Brund- 
age,  68  Ohio  St.  89,  67  N.  E.  152,       62:  477 


Special  verdict  or  finding. 
Correction  of,  see  infra,  925-927. 
See  also  supra,  885-887. 

898.  Failure  of  special  verdict  to  find  some 
facts  in  issue  will  not  necessarily  render  it 
objectionable,  if  the  failure  to  find  the  facts 
was  not  contrary  to  the  evidence.  Louis- 
ville, N.  A.  &  C.  R.  Co.  v.  Buck,  116  Ind. 
566,  19  N.  E.  453,  2:  520 

899.  A  special  verdict  which  states  facts 
sustaining  the  substance  of  the  issue  is  suf- 
ficient to  entitle  the  plaintiff  to  judgment 
in  a  suit  to  quiet  title.  Puterbaugh  v.  Pu- 
terbaugh,  131  Ind.  288,  30  N.  E.  519,    15:  341 

900.  \Vhere  the  material  facts  to  show 
the  liability  of  a  railroad  company  were 
a  hidden  or  latent  defect  in  a  car  by  the 
absence  of  a  reach  rod  from  a  brake  beam, 
which  increased  the  ordinary  and  obvious 
perils  of  the  service  of  a  brakeman,  and  its 
agency  in  producing  an  injury,  a  special 
verdict  which  shows  the  manner  in  which 
the  accident  and  injury  occurred,  and  the 
condition  of  the  car  and  appliances,  need 
not  be  required  to  describe  the  appliances. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Buck,  116 
Ind.  566,  19  N.  E.  453,  2:  520 

901.  A  special  verdict  in  a  case  where  the 
question  whether  or  not  defendant's  negli- 
gence was  the  proximate  cause  of  plaintiff's 
injury  is  vital  and  sharply  litigated  is  fatal- 
ly detective  if  it  does  not  answer  such  ques- 
tion. Davis  V.  Chicago,  M.  &  St.  P.  R.  Co. 
93  Wis.  470,  67  N.  W.  16,  33:  654 

902.  To  authorize  a  judgment  for  plain- 
tiff upon  a  special  verdict  in  an  action  for 
malicious  prosecution,  the  verdict  need  not 
state  that  the  prosecution  was  without 
probable  cause,  since  that  is  a  question 
for  the  court.  Tucker  v.  Hyatt,  151  Ind. 
332,  51  N.  E.  469,  44:  129 

903.  A  defect  in  a  special  verdict  in  stat- 
ing that  negligence  was  the  natural,  rather 
than  the  proximate,  cause  of  an  accident, 
cannot  be  supplied  by  reference  to  the  evi- 
dence if  it  is  conflicting. ,  Davis  v.  Chicago, 
M.  &  St.  P.  R.  Co.  93  Wis.  470,  67  N.  W. 
16,  33:654 

904.  A  special  finding  by  a  jury  that  no- 
tice and  proofs  of  loss  sent  by  mail  were 
received  within  sixty  days,  the  time  limited 
by  the  policy,  is  sufficiently  definite  without 
stating  the  exact  day.  Pennypacker  v. 
Capital  Ins.  Co.  80  Iowa,  56,  45  N.  W. 
408,  8:  236 

905.  Facts  gathered  from  several  findings 
of  a  special  verdict,  although  not  stated  in 
logical  or  consecutive  order,  must  be  con- 
sidered as  an  entirety,  and  not  in  fragment- 
ary parts.  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Lynch,  147  Ind.  165,  44  N.  E.  997,  46  N.  E. 
471,  34:  293 

906.  If  a  special  verdict  or  special  finding 
is  wholly  outside  of  the  issues  in  an  action 
to  quiet  title,  the  defendant  is  entitled  to 
judgment.  Puterbaugh  v.  Puterbaugh,  131 
Ind.  Z88,  30  N.  E.  519,  15:  341 
Conflict  between  general  and  special. 
Judgment  Notwithstanding  Verdict  in  Case 

of,  see  Judgment,  65. 
For  Editorial  Notes,  see  infra,  VI.   §  11. 

907.  A  general  verdict  must  control  spe- 
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c\eA  interrogatories,  unless  there  is  irrecon- 
cilable conflict.  Stringer  v.  Frost,  116  Ind. 
477,  19  N.  E.  331,  2:  614 

908.  To  overthrow  a  general  verdict  by 
answers  to  special  interrogatories  they  must 
be  of  such  a  nature  as  to  exclude  the  pos- 
sible existence  of  other  controlling  facts 
provable  under  the  issue  relating  to  the 
same  subject.  South  Bend  v.  Turner,  156 
Ind.  418,  60  N.  E.  271,  54:396 

909.  For  the  purpose  of  overthrowing  a 
general  verdict  in  favor  of  a  child  who, 
while  playing  on  a  sand  pile  in  a  public 
street,  fell  into  an  open  manhole  and  was 
injured,  the  court  will  not  assume  from 
the  fact  that  he  was  six  and  a  half  years 
old,  that  he  was  so  advanced  in  knowledge 
as  to  be  able  to  know  when  he  was  in  a 
place  where  he  ought  not  to  B«,  and  to 
appreciate  the  evidences  and  presence  of 
danger.  Id. 

910.  Where  a  general  verdict  establishes 
the  right  of  persons  representing  a  local 
assembly  of  the  Knights  of  Labor,  to  whom 
all  the  members  in  good  standing  have  as- 
signed their  claims,  to  bring  an  action  for 
money  paid  in  on  the  formation  of  a  prelim- 
inary organization,  a  special  verdict  finding 
that  "all  the  members  interested  in  the 
fund  contributed"  did  not  join  in  the  assign- 
ment is  not  inconsistent  with  it,  as  those 
not  in  good  standing  might  resume  their 
rights  as  members  by  paying  their  arrear- 
ages of  dues,  and  might  thus,  in  a  certain 
sense,  be  said  to  be  interested  in  the  fund. 
Brown  v.  Stoerkel,  74  Mich.  269,  41  N.  W. 
921,  3:430 

911.  A  general  verdict  of  invalidity  of  a 
will  is  not  inconsistent  with  a  special  ver- 
dict finding  capacity  to  transact  general 
business  and  to  understand  the  business  in 
which  testatrix  was  engaged  when  making 
the  will,  but  also  finding  undue  influence 
over  her  at  the  time.  Orchardson  v.  Co- 
field.  171  111.  14,  49  N.  E.  197,  40:  256 

912.  A  general  verdict  in  favor  of  a  plain- 
tiff injured  by  an  iron  pin  thrown  off  from 
the  tender  of  a  passing  train  is  not  over- 
borne by  a  special  finding  that  the  evidence 
failed  to  show  who  placed  the  pin  upon 
the  tender,  when  it  was  done,  or  where 
the  tender  was  at  the  time,  or  on  what  part 
of  the  tender  it  was  placed.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  v.  Berry,  152  Ind.  607, 
53  N.  E.  415,  46:  33 

913.  A  general  verdict  for  plaintiff  in  an 
action  for  negligent  injuries,  under  a  com- 
plaint based  on  the  theory  that  a  brakeman 
was  employed  by  defendant,  is  overthrown 
by  special. answers  to  interrogatories  to  the 
effect  that  plaintiff  was  not  in  defendant's 
employ,  but  in  the  employ  of  another  rail- 
road company  which  owned,  controlled,  and 
operated  the  train  Avhich  injured  him.  Bal- 
timore &  0.  &  C.  R.  Co.  V.  Paul.  143  Ind. 
23,  40  N.  E.  519,  28:  216 
Inconsistency  between  special  findings. 
See  also  supra,  598. 

914.  Inconsistent  and  contradictory  find- 
ings to  the  effect  that  a  city  is  negligent, 
and  that  an  abutting  owner  is  not,  where 
it  is  clear  that  the  latter  must   have  been 


negligent  if  the  city  was,  will  not  sustain 
a  jud<;ment  against  the  city.  Ravmond  v. 
Kiseberg,  84  Wis.  302,  54  N.  W.  612^    19:  643 

915.  A  finding  that  an  abutting  owner  did 
not  use  ordinary  care  and  prudence  to  pre- 
vent injury  to  travelers,  without  any  find- 
ing that  the  injury  to  a  traveler  resulted 
from  such  failure,  will  not  justify  a  judg- 
ment against  such  owner,  where  another 
special  finding  is  that  the  injury  was  caused 
by  negligence  of  the  city  alone,  even  where 
it  is  apparent  that  the  negligence  of  the 
city  must  have  been  that  of  the  abutting 
owner  also.  Id. 

2.  In  Criminal  Cases. 

Review  of,  on  Appeal,  see  Appeal  and  Errorj 

736-738. 
Sufficiency  of  Evidence  to  Sustain  General 

Verdict  of  Guilty,  see  Evidence,  2359. 
For  Editorial  Notes,  see  infra,  VI.   §  11. 

916.  Because  inartificial  expressions  and 
words  are  employed  in  framing  a  verdict,  by 
the  jury,  the  same  will  not  be  annulled  and 
set  aside,  if  they  are  sufficient  in  terms  to 
reasonably  convey  the  idea  intended.  The 
rule  idem  sonans  is  applicable.  State  v. 
Wilson,  40  La.  Ann.  751,  5  So.  52,       1:  795 

917.  A  verdict  finding  "the  defendant" 
guilty  without  specifying  any  person  by 
name,  is  not  void  for  uncertainty  where 
but  one  person  was  put  upon  trial,  al- 
though several  others  were  indicted  with 
him.  Hronek  v.  People,  134  111.  139,  24 
N.  E.  861,  8:  837 

198.  A  verdict  in  a  prosecution  against 
two  defendants  is  sufficiently  definite  which 
provides  that  "we  fix  the  punishment  of 
the  said  F.  and  C.  at  a  fine  in  the  sum  of 
$28,  and  in  addition  thereto  at  imprison- 
ment in  the  penitentiary  for  a  term  of 
one  year,"  and  each  will  pay  the  fine  of 
that  amount  and  be  imprisoned  for  one 
vear.  Meadowcroft  v.  People,  163  111.  56, 
45  N.  E.  303,  35:  176 

919.  A  verdict  upon  an  indictment  for  re- 
ceiving a  bank  deposit  when  insolvent, 
whereby  it  is  lost  to  the  depositor,  is  not 
void  in  favor  of  the  defendant  for  failure 
to  find  the  value  of  the  deposit,  although 
the  punishment  is  by  statute  to  be  a  fine 
of  twice  the  amount  of  the  deposit,  if  the 
fine  fixed  by  the  jury  is  not  as  large  as 
the  statute  would  require.  Id. 

920.  The  assessment  by  the  jury  of  the 
punishment  in  a  criminal  case  when  the 
statute  imposes  that  duty  on  the  court 
does  not  vitiate  the  verdict,  but  the  court 
may  ignore  it  and  assess  the  punishment  it- 
self. State  V.  Hamey,  168  Mo.  167,  65 
S.  W.  946.  57 :  846 
When  indictment  contains  more  than  one 

count. 

921.  A  general  verdict  of  guilty  is  suffi- 
cient under  an  indictment  charging  the  same 
offense  in  several  counts,  although  some  of 
them  charge  a  felony  and  others  a  misde- 
meanor. Herman  v.  People,  131  111.  594.  22 
N.  E.  471,  9:  182 

922.  A  sealed  verdict  responsive  to  sev- 
eral counts  of  an  indictment  charging  one 
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offense  is  not  insufficient  because  it  does  not 
respond  to  other  counts  charging  another 
ofliense.  Hechter  v.  State,  94  Md.  429,  50 
Atl.  1041,  56:  457 

923.  A  general  verdict  of  guilty  not  fixing 
the  value  of  the  property,  under  an  indict- 
ment charging  burglary  and  larceny  in  the 
same  count,  is  a  conviction  of  burglary,  as 
a  conviction  for  larceny  must  find  the  value 
of  the  property  stolen.  Love  v.  People, 
160  111.  501,  43  N.  E.  710,  32:  139 

d.  Amendment  or  Correction. 

For  Editorial  Notes,  see  infra,  VI.   §   12. 

924.  A  motion  to  strike  out  a  part  of  a 
verdict  is  not  proper  practice.  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Hart,  119  Ind.  273,  21 
N.   E.   753,  4:  549 

925.  When  there  is  a  general  verdict,  and 
also  special  findings  of  fact,  it  is  not  proper 
practice  to  move  to  set  aside  one  of  the  find- 
ings of  fact  as  contrary  to  the  evidence, 
without  asking  for  a  new  trial  of  the  whole 
issue,  or  of  that  particular  question  of  fact, 
especially  if  setting  it  aside  would  require 
a  judgment  difi'erent  from  what  would  be 
required  if  it  were  allowed  to  stand.  Jor- 
dan V.  St.  Paul,  M.  &  M.  R.  Co.  42  Minn. 
172.  43  N.  W.  849,  6:  573 

926.  It  is  not  improper  for  the  court, 
when  the  jury  has  rendered  inconsistent 
findings  and  has  failed  to  observe  the  in- 
structions of  the  court,  to  intimate  that 
fact  and  give  the  liberty  to  hold  further 
consultation,  where  he  scrupulously  avoids 
anything  like  dictation  as  to  whether  the 
finding  should  be  m  lavor  of  one  party  or 
the  other,  but  merely  insists  upon  having 
the  questions  submitted  determined,  with 
a  correct  understanding  of  the  instructions; 
and  a  request  to  poll  the  jury  before  the 
verdict  is  thus  perfected  is  premature. 
Wight  man  v.  Chicago  &  N.  W.  R.  Co.  73 
Wis.  169,  40  N.  W.  689,  2:  185 

927.  The  court  may  properly  refuse  to 
require  the  jury  to  return  to  their  room  and 
insert  specified  facts  in  their  special  ver- 
dict; but  the  remedy,  if  any,  is  by  motion 
for  a  new  trial.  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  V.  Montgomery,  152  Ind.  1,  49  N. 
E.  582.  '  69:  875 
Sealed  verdict. 

See  also  supra,  892. 

For  Editorial  Notes,  see  infra,  VI.  §  12. 

928.  A  sealed  verdict  of  guilty  on  cer- 
tain counts  of  an  indictment,  without  any 
finding  as  to  the  other  counts,  is  not  invali- 
dated by  permitting  the  jury  after  the  ver- 
dict is  opened,  but  before  it  is  recorded,  to 
amend  it  by  adding  not  guilty  as  to  to 
the  others.  "  Hechter  v.  State,  94  Md.  429, 
50  Atl.    1041,  56:  457 

929.  Adding  the  number  of  weeks  for 
which  recovery  is  to  be  liad  about  which 
there  is  no  controversy,  to  a  verdict  fix- 
ing the  amount  to  be  allowed  per  week  un- 
der a  contract  for  support,  is  a  correction  of 
a  mere  for?nal  defect,  which  may  be  made 
after  the  jury  have  sealed  the  verdict  and 
separated.  Wright  v.  Wright,  114  Iowa, 
748,  87  N.  W.  709,  55:  261 


930.  An  amendment  by  direction  of  the 
court,  of  a  sealed  verdict  rendered  simply 
"for  the  plaintiff,"  in  an  action  on  contract, 
made  after  it  had  been  received  and  record- 
ed and  the  jury  had  separated,  by  filling  in 
the  amount  claimed  by  plaintiff,  is  erro- 
neous as  an  invasion  by  the  court  of  the 
exclusive  province  or  the  jury,  especially  in 
the  absence  of  anything  in  the  record  to 
show  what  the  amount  of  the  recovery 
should  be  in  case  the  verdict  was  for  plain- 
tiff. Gaither  v.  Wllmer,  71  Md.  361,  18 
Atl.  590,  5:  756 

e.  Remittitur. 

Waiver  of  Error  bv,  see  Appeal  and  Error, 

678. 
On    Appeal,    see    Appeal    and    Error,    1197- 

1205. 
On  Motion  for  New  Trial,  see  New   Trial, 

V.  e. 

931.  A  trial  court  may  permit  the  filing 
of  a  remittitur  of  part  of  the  verdict,  and 
enter  judgment  for  the  balance.  Tucker 
V.  Hyatt,  151  Ind.  332,  51  N.  E.  469,    44:  129 


VI.  Editorial  Notes. 
a.  Conduct  and  disposal. 

§  I.  Generally. 

As  to  Objections  and  Exceptions  for  Pur- 
pose of  Appeal,  see  Appeal 
and  Error,  XL  §  10. 

Irregularities  or  Misconduct  on  Trial  as 
Ground  for  Reversal,  see 
Appeal  and  Error,  XL  § 
14. 

First  and  last  days  in  computing  notices 
for.     49:221. 

Validity  of  proceedings  in  course  of  a  trial 
outside  of  the  court  room. 
41 :  563. 

Right  of  accused  to  public  trial.     14:  809. 

Offer    of    proof.     12:  556.* 

Comments     of     prosecuting    attorney.     12: 
449.* 

Comment  by  counsel  in  argument  as  to  re- 
semblance as  evidence  of 
relationship.     52  ;  505. 

Limiting  number  of  witnesses.     10:  576.* 

View  by  jury.     42:  368. 

Direction    of   verdict.     2:  340;*   4:  776.* 

Former  jeopardy  by  discharge  of  jury  in 
prisoner's  absence.  44: 
694. 

Temporary  absence  of  judge,  when  fatal  to 
trial.     41 :  569. 
When    court    consists    of    single   judge. 

41:569. 
When  court  composed  of  more  than  one 
judge.     41:  572. 

§  2.  Admission  as  affecting  burden  of  proof 
and  right  to  open  and  close. 

(General   principle.     61:  513. 

When  regulated  by  rule  of  court  or  provision 
of  statute.     61:  515. 
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In  the  United  States.     61:515. 
By  rule  of  court.     61:  515. 
By   provision    of   statute   or   Code. 
61:  519. 
In  England.     61 :  526. 
How  and  when  admission  made.     61:  529. 
Necessity  of  incorporating  in  pleadings. 
61 :  529. 
General   rule.     61 :  529. 
When  not  made  in  good  faith.     61 : 
529. 
Admission  on  record.     61 :  530. 
Withdrawal  or  waiver  of  general  issue. 

61:  531. 
Other  admissions.     61 :  532. 
Several   defendants,  and  admission  not 

made  by  all.     61:  533. 
When  defendant  introduces  i1q  evidence. 

61 :  533. 
Time  for  making  admission  or  request 
to  open  and  close.    61 :  534. 
Extent    and    character    of    admission.     61 : 
534. 
When   admission   expressly   made.     61 : 
534. 
Assumpsit,   generally.     61 :  534. 
Assumpsit    on    notes,   bills    of    ex- 
change,   etc.     61 :  535. 
Insurance.     61 :  537. 
Lease.     61:  538. 
Libel.     61 :  538. 
Negligence.     61 :  538. 
Trespass   and   replevin.     61:  539. 
Assault.     61 :  539. 
Other  cases.     61 :  539. 
Affirmative  defense  without  formal  ad- 
mission.    61 :  540. 
Assumpsit,   generally.     61 :  540. 
Assumpsit  on  notes.     61:  541. 
Assumpsit  on  bills  of  exchange.     61 : 

544. 
Debt.     61 :  545. 
Insurance.     61 :  545. 
Replevin.     61 :  546. 
Trespass.     61:  547. 
Slander  and  libel.     61 :  547. 
Assault.     61 :  548. 
Pleas  in  abatement.     61 :  548. 
Other  cases.     61 :  548. 
Averment  affirmative  in  form,  but  neg- 
ative    in     substance.     61 : 
550. 
Denial  or  failure  to  admit  unnecessary 
averment     or     conclusion. 
61 :  553. 
Necessity  of  admitting  quantum  of  dam- 
ages.    61 :  555. 
Liquidated   damages   and   damages 
ascertainable  by  computa- 
tion.    61 :  555. 
Unliquidated    damages.     61:  555. 
In  general.     61 :  555. 
Sland.?r  and  libel.     61 :  556. 
Negligence.     61 :  557. 
Assault.     61 :  558. 
Other    cases.     61 :  558. 
Effect  of  reply  to  restore  right  to  plaintiff. 

61 :  559. 
Conditional  admission.     61:561.  I 

In  equity  actions.     61 :  561. 


On  writ   of  error  and   appeal  and  issue  of 

law.     61:561. 
In  criminal  action.     61:  562. 
§  3.  'Withdrawal  of  juror. 
Power  to  withdraw  juror.     48:  432. 
In  civil  cases.     48:  432. 
In  criminal  cases.     48:  434. 
Effect  of  withdrawal  of  juror  in  civil  cases. 
48:  436. 
English  cases.     48:  436. 
In    general.     48:  436. 
As  to  costs.     48:  437. 
American  cases.     48:  438. 
Effect  of   withdrawal   of  juror  in  criminal 
cases.     48:  440. 

b.  Questions  of  law  or  fact. 

§  4.  Generally. 

The  scintilla  doctrine.     2:  340;  4:  778. 

§  5.  Care;  negligence. 

Degree  of  care  exorcised  by  corporate  direct- 
ors.    55:  758. 

Liability  for  escape  and  explosion  of  gas. 
29:  354. 

General  rule  that  question  of  negligence  to 
be  submitted  to  jury.  13: 
728.* 

Exceptions  to  rule  as  to  function  of  court 
and  jury  in  negligence 
cases.     15:  332. 

Precautions  at  railroad  crossing.     15:  429. 

In  respect  of  ice  on  sidewalk.     21 :  277. 

Exposure  of  person  at  car  window.     16:  92. 

Passenger  alighting  from  train.     1 :  542.* 

Getting  on  or  off  street  car  in  motion.  38: 
788. 

Using,  or  permitting  the  use  of,  space  imder 
street.     61 :  589. 

Whether  negligent  servant  was  a  vice  prin- 
cipal.    54:  63. 

As  to  what  servants  are  in  common  employ- 
ment.    50:  421. 

Necessity  for  promulgation  of  rules  by  mas- 
ter.    43:  314. 

Negligence  toward  child  from  rate  of  speed 
of  street  car.     25:  665. 

Negligence  of  employees  in  charge  of  street 
car  in  failing  to  keep  look- 
out for  children.     25:  665. 

Contributory  negligence,  generally.     6:  214.* 

Contributory  negligence  of  servant.     4:  53.* 

Contributory  negligence  of  child.  3:  385;* 
17:  79. 

Whether  servant  relying  upon  orders  is  guil- 
ty of  contributory  negli- 
gence.    17:  604. 

Disobedience  of  master's  rules  as  contribu- 
tory   negligence.     24:  662. 

§  6.  Cause  and  effect. 

Proximity   of  cause  of  injury.     2:  696.* 

As  to  whether  object  calculated  to  frighten 
horses.     15:  366. 

Whether  intoxication  contributed  to  injury. 
40:  141. 

§  7.  Fraud. 

Generally.     4:  833.* 

Effect  of  statute  making  fraudulent  intent 
a  question  of  fact.  18: 
611. 
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Fraudulent  intent  in  transfer  of  property  in 
satisfaction  of  debt.  36: 
363. 

Expressions  of  opinion  as  fraud.     35:  441. 

Right  to  rely  on  fraudulent  statements. 
37:  613. 

§  8.  Miscellaneous. 

As  to  account  books.     52:  608. 

As  to  stated  account.     27:  825. 

Whether  defendant  authorized  sale  of 
liquor  by  his  servant.  41 : 
676. 

Construction  of  contract;  meaning  of  terms 
employed  in  contract.  4: 
202;*  12:  376.* 

As  to  constructive  total  loss  of  insured 
building.     56:  792. 

Questions  affecting  dying  declarations. 
56:434. 

As  to  weight  of  testimony  of  experts.    42: 
764. 

As  to  weight  and  effect  of  nonexpert  opin- 
ions as  to  sanity  or  insan- 
ity.    38:  747. 

As  to  insanity  of  defendant  in  criminal  case. 
39:  747. 

As  to  withdrawal  from  controversy  by  de- 
fendant in  homicide  rely- 
ing on  self-defense.  45: 
712. 

As  to  intoxicating  character  of  liquor.  20: 
649. 

As  to  nuisance  or  no  nuisance.     36:  595. 

Questions  for  court  and  jury.     14:  559. 

As  to  necessitv  of  obstructing  street. 
14:  559. 

In  libel  or  slander.     5:  643;*  8:214.* 

As  to  passing  of  title  on  sale  of  personal 
property.     22:  415. 

As  to  value  of  property.     3:  83.* 

Province  of  court  and  jury  with  respect  to 
proof  of  corpus  delicti. 
68:  79. 

As  to  waiver  or  want  of  demand  and  notice 
of  dishonor.     29:  315. 


c.  Instructions. 


§  g.  Generally. 

Nature  and  scope  of  charge.     13:  272.* 

When  requested  instructions  may  be  refused. 

9:  703.* 
On  trial  of  an  action  for  negligence.     10: 

741.* 
In   action  for  negligence   respecting   escape 

and  explosion  of  gas.     29: 

354. 
In  respect  of  knowledge  as  an  element  of 

employer's    liability.      41 : 

153. 
Propriety  of  instructions   as   to   delegation 

of  master's  duty.     54:  62. 
In   prosecution   for  homicide   in  commission 

of  an   unlawful   act.     63: 

401. 
Evidence   and   instructions   as   to   character 

of  accused.     20:  609. 
As  to  alibi.     41 :  539. 


§  lo.  Necessity  of,  as  to  law  of  circumstan- 
tial evidence. 
When   evidence    is   entirely   circumstantiaL 
69:  193. 
In  general.     69:  193. 
Homicide.     69:  193. 
Larceny.     69:  195. 
Burglary.     69:  197. 
Other  crimes.     69:  198. 
Possession  of  stolen  property.     69:  198. 
When  the   evidence   of  guilt   of  accused  ia 
direct.     69:  200. 
By  positive  testimony.    69:  200. 
Homicide.     69:  201. 
Larceny.     69:  203. 
Robbery.     69:  203. 
Rape.     69:  204. 
Other   crimes.     69 :  204. 
By  proof  of  the  confession  of  accused. 
69:  205. 
Homicide.     69:  205. 
Larceny.     69:  206. 
Burglary.     69 :  207. 
Other  crimes.     69:  208. 
Plea  of  insanity.     69:  208. 
Where  evidence  is  both  direct  and  circum- 
stantial.    69:  209. 
Where    instruction,    or    request    to    charge, 
simply      states      abstract 
proposition.     69:  210. 
Testimony  of  accomplice.     69:  211. 
Necessity  of  request  for  instruction  or  ex- 
ception.    69:  211. 
Refusal  of.  request,  the  substance  of  which 
is  elsewhere  charged.     69: 
213. 
Accused  in  juxtaposition  to  main  or  inculpa- 
tory fact.     69:  213. 
As  to  question  of  intent.     69:  215. 
Miscellaneous  cases.     69:  216. 

d.  Verdict;   conduct  and  coercion  of  jury. 

§  II.  Generally. 

As  to  Sufficiency  of  Evidence  to  Support 
Findings  or  Verdict  on  Ap- 
peal, see  Appeal  and  Error, 
XL,  §  12. 

Excessive  or  Inadequate  Damages  as  Ground 
for  Reversal,  see  Appeal 
and  Error,  XI.,  §  13. 

Number  and  agreement  of  jurors  necessary 
to   verdict.     43:  34. 

Separation  of  jury.     3:  211.* 

Impeaching  verdict  by  juror.  5:  523;*  9: 
820;*  11:  706.* 

Right  of  jurors  to  act  on  their  own  knowl- 
edge of  the  facts  in,  or 
relevant  to,  the  issue.  31 : 
489. 

Right  of  jury  on  retirement  to  take  family 
Bible  or  other  religious 
book  introduced  as  evi- 
dence.    41 :  456. 

Comparison  of  handwriting  by  jury  and 
court.     62:  867. 

Coercion  of  disagreeing  jury.     16:  643. 
By  court.     16:  64.3. 
By  bailiff  in  charge.     16:  644. 

Receiving  verdict  on  Sunday.     7:  327.* 

General  and  special  verdicts.     6:  573.* 
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1: 


Sufficiency  of  special  verdict.     1:  303.* 
Must  find  facts,  and  not  evidence 
303.* 
When   special   verdict    will   control   general 

verdict.     6:574.* 
Of  guilty;  sufficiency  of.     8:  837.* 
Chance  verdict.     11:706.* 
§  12.  Amendment  or  correction  of  verdict. 
When     amendment     proper,    generally.     5: 

756.* 
Amendment  of  verdict  or  judgment  to  cure 
defect  for  which  motion  in 
arrest    of    judgment     has 
been  made.     67:  183. 
Correction  of  verdict  in  criminal  cases.     23: 
723. 
General  rules.     23:  723. 
By  the  court.     23:  723. 

General   doctrine.     23?n723. 
To  assess  punishment.     23:  726. 
To  find  the  degree  of  offense.     23: 
726. 
By   the  jury   under  the   court's  direc- 
tions.    23:  727. 
Sealed  verdicts.     23:  732. 
Effect  of  discharge.     23:  732. 
Effect  of  recording.     23:  734. 
Special  verdicts.     23:  735. 
English   decisions.     23:  735. 


TRIAL  DE  NOVO. 
On  Appeal,  see  Appeal  and  Error,  VII.  c. 


TRICYCLE. 


Right  to  Use     on  Sidewalk,  see  Highways, 

102. 
Duty  towards  Rider  of,  to  Keep  Sidewalk 

Safe,  see  Highways,  255. 
See  also  Bicycles,  3,  10. 


♦  •» 


TRINKETS. 
What  are,  see  Carriers,  748. 


TRIP  REPORT. 


As  Evidence,  see   Evidence,  1006. 


TROLLEY. 

Injury  to  Passenger  by  Trolley  Pole,  see 
Carriers,   93,  293. 

Burden  of  Proof  where  Passenger  Injured 
by,  see  Evidence,  476. 

Proximate  Cause  of  Injury  by,  see  Proxi- 
mate Cause,  129. 

Judicial  Notice  as  to  Trolley  Railroad,  see 
Evidence,  98. 

Trolley  Railroad  as  Additional  Servitude, 
see   Eminent   Domain,  440-453. 

In    General,    see    Street    Railways. 


TROUSSEAU. 

Damages  for  Breach  of  Contract  to  Furnish, 
see  Damages,  98. 


TROUT. 

Due    Process    in    Regulating    Sale    of,    see 

Constitutional  Law,  750. 
Prohibiting  Sale  of,  see  Constitutional  Law; 

983,  984. 
Protection  of,  see  Fisheries,  7,  13,  15. 


TiROVER. 

I.  Right  of  Action. 

a.  In  General. 

b.  Conversion;   What  Constitutes. 

1.  In  General. 

2.  Refusal  to  Deliver. 

c.  Demand. 

II.  Liability;   Defenses;    Effect  of  Suit  or 

Recovery. 
III.  Editorial  Notes. 

Joinder  with  Case,'  see  Action  or  Suit,  89. 
For  Gravel,  Assignability  of  Cause  of  Action 

for,  see  Assignment,  9. 
In  Indian  Territory,  Jurisdiction  of  Action, 

see   Courts,   445. 
Measure  of  Damages  for,  see  Damages,  387- 

398. 
Estoppel  to  Recover  for  Conversion  of  Grav- 
el,  see    Estoppel,    114,    131. 
Evidence  as  to  Value  of  Property  Converted, 

see  Evidence,  1822,  1824. 
Allowance  of  Interest  in  Case  of  Conversion, 

see  Interest,  40. 
Necessity  of  Proving  Value  on  Default  by 

Defendant,  see  Judgment,  1. 
Conclusiveness    of    Former    Judgment,    see 

Judgment,  275. 
Pleading  in  Case  of,  see  Pleading,  403,  466. 
Amendment  of  Pleading,  see  Pleading,  146. 
Sufficiency  of  Verdict,  see  Trial,  895. 


I.  Right   of   Action. 

a.  In  General. 

By   Cotenant,  see   Cotenancy,   12,   18. 

By    Principal    against    Bank    Dealing    with 

Factors,  see  Factors,  4. 
By  Infant  Purchasing  Property  from  Other 

Infant,  see  Infants,  82. 
By  Illegal  Lessee   for  Conversion  in  Indian 

Territory,  see  Conflict  of  Laws,  200. 
W^hen  Trover  Proper  Remedy,  see  Election 

of  Remedies,  10,  23. 
Action  Barred  by  Previous  Choice  of  Other 

Remedy,  see  Election  of  Remedies,  43. 
For  Editorial  Notes,  see  infra.  III. 

By  servant. 

1.  Trover  will  lie  on  behalf  of  one  who, 
while  in  the  employ  of  another,  finds  upon 
the  latter's  premises  money  evidently  hid- 
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(k>n  and  forgotten  by  an  unknown  owner, 
against  liis  employer,  in  case  the  latter  takes 
it  out  of  his  possession  and  refuses  to  re- 
store it  to  him.  Danielson  v.  Roberts,  44 
Or.  108.  74  Pac.  913,  65:  526 

By  agent. 
See  also  infra,  18. 

2.  A  person  in  possession  of  a  cliattel 
merely  as  agent  for  another  and  having 
no  special  property  or  interest  therein  can- 
not maintain  an  action  of  trover  for  con- 
version of  the  property.  Mitchell  v.  Georgia 
&  A.  Ry.  Ill  Ga.  760,  36  S.  E.  971,  51:  622 
By  disseisen. 

3.  Trover  or  trespass  de  bonis  asportatis 
can  be  maintained  by  the  disseisee,  the  true 
owner,  after  his  re-entry,  for  the  value  of 
trees  cut  by  the  first  or  second  dissesior  or 
their  grantees  intermediate  the  disseisin  and 
such  re-entry.  Alliance  Trust  Co.  v.  Nettle- 
ton  Hardwood  Co.  74  Miss.  584,  21  So.  396, 

36:  155 
By  Mortgagee. 

.See    also   infra,   12,   13;    Chattel   Mortgage, 
24. 

4.  A  mortgagee  entitled  to  the  possession 
of  personal  property  covered  by  his  mort- 
gage may  maintain  an  action  against  a 
third  party,  who  has  covered  the  same, 
without  first  obtaining  a  judgment  against 
the  mortgagor  and  without  making  him  a 
party  to  the  suit.  Howard  v.  First  Nat. 
Bank,  44  Kan.  549,  24  Pac.  983,  10:  537 

5.  A  mortgagee's  right  tc  take  possession 
of  chattels,  expressly  given  him  in  case  of 
removal  or  sale  of  the  property  by  the  mort- 
gagor, is  sufficient  to  sustain  an  action  of 
trover  against  a  purchaser,  even  before  the 
time  for  payment  specified  in  the  mortgage. 
National  Bank  of  Commerce  v.  Morris,  114 
Mo.  255.  21  S.  W.  511,  19:463 
For  what. 

Propertv  of  Slight  Value,  see  Action  or  Suit, 

3. 
Dog,   see    Animals,   4. 
Building  Severed  from  Exempt  Homestead, 

see   Fixtures,    14. 
Hay.  see  Crops,  3. 
Propertv  Converted  on  Sunday,  see  Sunday, 

.30." 
See  also  infra.  9;    Trespass,  16. 
For  Editorial  Notes,  see  infra.  III. 

6.  Trover  will  lie  for  the  wrongful  con- 
version of  valuable  papers.  Haves  v.  Mass- 
achusetts Mut.  L.  Ins.  Co.  125"  111.  626,  18 
N.  E.  .322,  1 :  303 

7.  Sand  and  gravel  in  the  original  bed 
are  not  tlie  subject  of  conversion  which 
will  sustain  an  action  in  the  nature  of 
trover.  Glencoe  Land  &  G.  Co.  v.  Hudson 
Brothers  Commission  Co.  138  Mo.  439,  40 
S.  W.  93,  36:804 

b.  Conversion;  What  Constitutes. 

1.  In  (General. 

Of  Passenger's  F'arcels.  see  Carriers,  717. 
Of  (Joods  Consigned  to  Factor,  see  Factors, 

1. 
By  Levy,  see  Levy  and  Seizure,  57,  65. 
For   Editorial   Notes,   see   infra,   HI. 


8.  The  act  of  an  insurance  company,  in 
inducing  and  bringing  about  the  surrender 
of  an  insurance  policy  by  a  guardian  with- 
out lawful  authority  on  his  part  in  accept- 
ing possession  of  the  instrument,  is,  a8 
against  the  wards,  who  are  the  beneficiaries, 
a  tortious  conversion.  Hayes  v.  Massachu- 
setts Mut.  L.  Ins.  Co.  125  111.  626,  18  N.  E. 
322,  1 :  303 

9.  Sale  of  ore  by  a  trespasser  who  has 
mined  it  makes  the  purchaser  guilty  of  con- 
version, whether  or  not  he  has  knowledge 
of  the  seller's  lack  of  right  to  it.  Omaha 
&  G.  Smelting  &  R.  Co.  v.  Tabor,  13  Colo. 
41,  21  Pac.  925,  5:  236 

10.  A  stockbroker  who  receives  stock  from 
one  who  has  stolen  it,  sells  the  same,  and 
pays  over  the  proceeds  to  his  principal,  is 
liable  to  the  true  owner  for  its  value,  al- 
though he  has  acted  in  good  faith,  without 
notice,  and  in  reliance  on  the  thief's  rep- 
resentations of  ownership.  Swim  v.  Wil- 
son, 90  Cal.  126,  27  Pac.  33,  13:  605 

11.  An  auctioneer  who,  as  agent  of  the 
mortgagee  in  a  chattel  mortgage  void  un- 
der the  insolvent  laws,  sells  the  mortgaged 
property,  under  a  power  in  the  mortgage, 
after  notice  of  the  issuance  of  a  warrant  in 
insolvency  against  the  mortgagor,  and  de- 
mand of  possession  by  the  messenger,  is 
guilty  of  a  conversion  of  the  property,  and 
is  liable  to  the  assignee  in  insolvency  for 
the  value  thereof.  Milliken  v.  Hathaway, 
148  Mass.  69,  19  N.  E.  16,  1:  510 

12.  The  mortgagee  in  a  common-law 
mortgage  covering  both  land  and  crops,  who 
after  filing  a  bill  for  foreclosure,  seizes  the 
crops  and  proceeds  to  sell  them  under  the 
provisions  of  the  law  relating  to  the  fore- 
closure of  chattel  mortgages,  is  guilty  of 
conversion,  and  must  account  for  tnem  at 
their  market  value.  Whiting  v.  Adams,  66 
Vt.   679,   30   Atl.  32,  25:  598 

13.  Wrongful  conversion  is  effected  by 
seizing  mortgaged  property  in  possession 
of  an  agent  of  the  mortgagee,  to  recover  a 
debt  of  the  mortgagor,  and  proceeding  to 
sell  enough  to  make  the  debt  after  notice  of 
the  mortgagee's  rights,  whether  sufficient 
remains  to  satisfy  the  mortgage  or  not. 
Shapard  v.  Hynes,  45  C.  C.  A.  271,  104  Fed. 
449,  52:  675 

14.  A  person  who,  while  intoxicated,  is 
induced  to  part  with  property  at  an  inade- 
quate price,  may  treat  the  transaction  as  a 
conversion  of  property,  if  the  possessor 
claims  the  property  and  denies  the*  former's 
right  thereto.  Baird  v.  Howard,  51  Ohio  St. 
57,  36  N.  E.  732,  22:  846 

15.  A  carrier  is  not  guilty  of  conversion 
where  he,  in  good  faith,  takes  goods  from 
the  possession  of  the  owner  by  direction 
of  another  having  the  apparent  control  of 
the  goods  and  the  present  capacity  of  in- 
vesting himself  with  actual  possession,  and 
delivers  them  to  such  other  person  in  an- 
other place.  Gurley  v.  Armstead,  148  Mass. 
267,   19  N.   E.  389,  2:  80 

16.  A  mere  diversion  from  the  line  of 
travel,  or  going  beyond  the  point  for  which 
a  team  was  hired,  will  not,  without   more, 
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amount  to  a  conversion  of  the  property  for 
which  an  action  will  lie.  Doolittle  v.  Shaw, 
92  Iowa,   348,  60  N.  W.  621,  26:  366 

2.  Refusal  to  Deliver. 

Measure    of    Damages    for,    see    Damages, 
236,  387,  390-398. 

17.  A  bailee's  refusal  to  deliver  the  prop- 
erty on  demand  is  a  conversion.  Reizen- 
stein  V.  Marquardt,  75  Iowa.  294,  39  N.  W. 
506,  1:318 

18.  Failure  of  an  agent  of  a  steamship 
line  to  obtain  and  return  tickets  which  he 
had  distributed  to  subagcnts  throughout 
the  country,  as  part  of  the  arrangement 
under  which  he  was  employed,  is  not  a 
wrongful  detention  by  him  of  such  tickets 
after  demand  upon  him  for  their*  return  on 
revocation  of  his  agency.  The  possession 
of  subagents  was  not  his  possession,  and  he 
had  neither  obtained  nor  disposed  of  the 
tickets  wrongfully.  National  Steamship 
Co.  V.  Sheahan,  122  N.  Y.  461,  25  N.  E.  858, 

10:  782 

19.  The  refusal  of  a  creditor  of  an  insolv- 
ent estate  to  surrender  to  an  administra- 
tor dc  bonis  non  certificates  of  stock  stand- 
ing in  the  name  of  a  deceased  adminis- 
tratrix is  not  a  conversion,  where  the 
creditor  claims  no  interest  in  them  except 
as  creditor  of  the  estate,  and  there  is  pend- 
ing a  claim  of  the  administrator  de  bonis 
against  commissioners  of  the  estate  for  a 
conversion  by  the  deceased  administratrix. 
Mills  V.  Britton,  64  Conn.  4,  29  Atl.  231, 

24:  536 

c.  Demand. 

For  Editorial  Notes,  see  infra,  III. 

20.  A  demand  of  goods  in  the  hands  of  a 
carrier,  by  virtue  of  a  chattel  mortgage 
after  condition  broken,  but  without  any 
legal  process,  made  by  a  constable  acting 
merely  as  agent  of  the  mortgagees,  will  not 
make  the  carrier  liable  for  conversion  if 
it  refuses  to  surrender  them,  where  the 
goods  were  received  from  a  third  person 
who  has  a  bill  of  lading  therefor.  Kohn  v. 
Richmond  &  D.  R.  Co.  37  S.  C.  1,  16  S.  E. 
376,  24:100 
Necessity  of. 

21.  Demand  and  refusal  are  unnecessary 
if  the  taking  is  tortious  or  if  an  actual 
conversion  is  shown.  Hayes  v.  Massa- 
chusetts Mut.  L.  Ins.  Co.  125  111.  626,  18  N. 
E.  322,  1 :  303 

22.  No  demand  is  necessary  before  suit 
for  conversion  of  property  carried  away  in 
the  face  of  plaintiff's  protest.  •  Waller  v. 
Bowling,   108  N.   C.  289,  12   S.   E.  990, 

12:  261 

23.  No  demand  is  necessary  before  bring- 
ing an  action  of  trover  by  an  assignee  for 
creditors,  against  the  creditor  who  pur- 
chased the  debtor's  property  in  fraud  of 
law.  and  applied  it  in  payment  of  his  debt. 
Cramton  v.  Valido  Marble  Co.  60  Vt.  291, 
15  Atl.  153,  1:  120 


24.  No  demand  is  necessary  before  bring- 
ing action  against  an  innocent  purchaser  for 
the  conversion  of  plaintiff's  property,  which 
has  been  tortiously  obtained  from  him  and 
sold  to  such  purchaser.  Rosum  v.  Hodges, 
1  S.  D.  308,  47  N.  W.  140,  9:  817 

25.  A  pledgee  who  has  put  it  out  of  his 
power  to  perform  his  part  of  the  agree- 
ment, by  an  unauthorized  disposition  of  the 
property,  is  liable  for  its  conversion  with- 
out demand  and  offer  <jf  performance  by  the 
pledgeor.  Glidden  v.  Mechanics'  Nat.  Bank, 
53   Ohio  St.  588,  42  N.  E.  995,  43:  737 

26.  A  pledgee  is  not  liable  for  conversion 
without  demand  for  the  return  of  the, 
pledged  property,  accompanied  with  an  of- 
fer by  the  pledgeor  to  perform  his  part  of 
the  agreement,  merely  because  he  has  bid 
it  ofl'  at  his  own  sale.  Id. 

27.  One  who  purchases  in  gOod  faith, 
without  actual  notice,  mortgaged  chattels 
from  the  mortgagor  in  possession,  is  not 
liable  for  a  conversion  without  demand  or 
refusal,  if  he  has  merely  received  them  into 
his  own  possession,  and  has  exercised  no 
other  dominion  or  control  over  them  to  thp 
exclusion  of  the  mortgagee  or  in  defiance  of 
his  rights.  Dean  v.  Cushman,  95  Me.  454, 
50  Atl.  85,  55:  959 


II.  Liability;    Defenses;    Effect    of    Suit   or 
Recovery. 

Who  liable  generally. 

Servant's  Liability  for  Conversion,  see  Mas- 
ter and  Servant,  716. 

Liability  of  Sureties  for  Conversion  by  As- 
signee for  Creditors,  see  Assignments 
for  Creditors. 

For  Editorial  Notes,  see  infra.  III. 

28.  Persons  who  deal  in  goods  fraudu- 
lently obtained  by  a  third  person,  recklessly 
and  with  knowledge  of  such  facts  and  cir- 
cumstances as  would  have  put  cautious 
and  prudent  men  on  inquiry,  are  chargeable 
with  the  value  of  the  goods  obtained  by 
them  from  the  fraudulent  purchaser,  which 
they  convert  to  their  own  use,  although 
they  have  paid  the  full  value  and  the  prop- 
erty has  passed  beyond  the  reach  of  the 
process  of  the  court.  Morrow  Shoe  Mfg. 
Co.  v.  New  England  Shoe  Co.  18  U.  S.  App. 
256,  616,  6  C.  C.  A.  508,  8  C.  C.  A.  652.  57 
Fed.  685,  60  Fed.  341,  24:  417 

29.  A  purchaser  of  property  in  good  faith 
from  a  person  who  holds  it  under  an  agree- 
ment by  which  a  third  person  has  retained 
the  title  thereto,  if  he  sells  the  property 
again,  is  liable  for  conversion,  althoush  he 
is  not  in  possession  of  the  property.  Wood 
V.  Nichols,  21  R.  I.  537,  45  Atl.  548*    48:  773 

30.  A  pledgee  may  be  held  for  the  con- 
version of  all  the  pledged  property  as  of  the 
time  when  he  makes  a  disposal  of  a  part 
of  the  property  which  prevents  his  per- 
forming his  part  of  the  agreement.  Glidden 
v.  Mechanics'  Nat.  Bank,  53  Ohio  St.  588, 
42  N.  E.  995  .  43:  737 
Common  carrier. 

See  also  supra,  15. 

31.  A    common    carrier    is   liable    for   the 
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conversion  of  goods,  where,  having  received 
thera  to  be  carried  to  a  designated  place,  it 
transports  them  to  another  place  for  the 
purpose  of  preventing  their  coming  to  the 
possession  of  the  consignee  and  depriving 
him  of  their  use  and  disposition.  Baltimore 
&  0.  R.  Co.  V.  O'Donnell,  49  Ohio  St.  489, 
32  N.  E.  476,  21:  117 

32.  The  rule  that  a  consignee  must  pay 
or  tender  to  a  carrier  the  legal  charges  in 
order  to  entitle  him"  to  the  possession  of 
his  goods  has  no  application  in  an  action 
against  the  carrier  for  conversion  of  the 
goods.  Id. 

33.  Trover  against  a  carrier  for  goods 
damaged  during  transportation  will  lie 
without  payment  of  the  freight,  if  at  all, 
only  where  the  damages  equal  or  exceed 
the  amount  of  the  freight.  Miami  Powder 
Co.  v.  Port  Royal  &  W.  C.  R.  Co.  38  S.  C. 
78,  16  S.  E.  339,  21:  123 
Tender  to  owner. 

See  also  supra,  32. 

34.  Tender  of  goods  to  the  owner  after 
conversion,  and  his  refusal  to  accept  them, 
will  not  cast  on  him  the  loss  if  they  are 
subsequently  stolen.  Baltimore  &  O.  R.  Co. 
V.  O'Donnell,  49  Ohio  St.  489,  32  N.  E.  476, 

21:  117 
Judgment  on  bond. 

35.  WTiere  the  vendor  in  a  conditional 
sale  of  chattels  brings  an  action  of  bail 
trover  to  recover  possession  of  the  property 
for  default  in  payments,  gives  bond,  and 
takes  possession  of  the  property,  if  an 
amount  is  found  to  be  due  the  buyer  in 
the  transaction  for  unreturned  purchase 
money,  judgment  therefor  may  be  entered 
upon  plaintiff's  bond.  Hays  v.  Jordan,  85 
Ga.  741,  11  S.  E.  833,  9:  373 
Defenses. 

Good  Faith  of  Factor,  see  Factors,  6. 

36.  A  bailee  taking  property  to  keep  and 
return  upon  demand,  who  delivers  it  to 
third  parties,  may  set  up  their  title  as  a 
defense  when  sued  for  conversion.  Mullins 
V.  Chickering,  110  N.  Y.  513,  18  N.  E.  377, 

1 :  463 

37.  The  motive  by  which  a  party  was 
controlled  in  the  conversion  of  property  is 
of  no  avail  as  a  defense,  though  it  may  be 
shown  to  prevent  the  recovery  of  exemplary 
damages.  Baltimore  &  O.  R.  Co.  v.  O'Don- 
nell, 49  Ohio  St.  489,  32  N.  E.  476,      21:  117 

38.  While  defendant  in  trover  may,  under 
the  plea  that  plaintiff  did  not  own  the  prop- 
erty at  the  time,  show  right  to  possession 
in  a  third  person  under  whom  he  claims  or 
with  whose  title  his  claim  is  connected, 
yet  he  cannot  show  the  right  in  a  third 
person  unless  he  connects  his  own  claim 
therewith.  Omaha  &  G.  Smelting  &  R.  Co. 
V.  Tabor,  13  Colo.  41,  21  Pac.  925,  5:  236 
Effect  of  suit  or  recovery. 

39.  After  suit  is  brought  for  conversion, 
plaintiff  cannot  be  compelled  to  take  back 
the  property.  Waller  v.  Bowling,  108  N. 
C.  289.  12  S".  E.  990,  12:  261 

40.  The  title  to  property  converted  passes 
to  the  wrongdoer  when  the  owner  elects  to 
treat  the  transaction  as  a  sale  and  brines 


an  action  ex  contractu  against  him.     Terry 
V.  Hunger,  121  N.  Y.  161,  24  N.  E.  272, 

8:218 
41.  The  title  to  the  property  is  not  trans- 
ferred by  the  entry  of  judgment  in  favor 
of  the  plaintiff  in  trover,  but  remains  in 
him  imtil  he  has  received  actual  satisfac- 
tion. Miller  v.  Hyde,  161  Mass.  472,  37  N. 
E.  760,  25:  42 


m.  Editorial  Notes. 

Election  between  trover  and  assumpsit.  8: 
216.* 

Following  converted   property.     8:  218.* 

Demand  and  refusal.    1:  305,*  318;*  9:  817.* 

Conversion  as  ground  of  attachment.  30: 
490. 

Conversion  by  wrongful  detention.    1:  318.* 

Wrongful  attachment  and  levy  of  property; 
sale  of  converted  prop- 
erty.    9:  817.* 

For  dogs.     40:  507. 

For  bees.     40:  688. 

For  crops.     23:  471. 

Against  person  unlawfully  cutting  trees 
from  land.     19:  654. 

Conversion  of  commercial  paper.    2:  449.* 

Conversion  by  driving  team  to  place  other 
than  that  for  which  it 
•     was   hired.     26 :  366. 

Who  is  real  party  in  interest  by  whom  ac- 
tion must  be  brought.  64: 
621. 

In  what  capacity  executor  or  administrator 
to  be  sued.    51 :  263. 

When  action  will  lie  by  one  tenant  in  com- 
mon against  another.  12: 
261.* 

Against  bank  for  special  deposit.    32:  776. 

Conversion  by  carrier.     2:  80.* 

Payment  or  tender  of  freight  as  a  condition 
precedent  to  an  action 
against  carrier.    21:  117. 

Liability  of  officers  of  a  corporation  for  con- 
version by  it.     28:  422. 

Liability  of   partnership  for.     51 :  473. 

Liability  of  servant  or  agent  for  conversion 
under  orders  of  employer. 
50:  649. 

Pledgee's  conversion  of  pledged  property  by 
invalid   sale.     43:  737. 

Measure   of  damages  in.     1:  306;*  2:449.* 

Loss  of  profits  as  element  of  damages  for 
conversion.     52:  51. 


TRUCKMAN. 
As  Carrier,  see  Carriers,  3. 
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Constitutionality    of    Statute    against,    see 

Constitutional  Law,  543. 
Due  Process  as  to,  see  Constitutional  Law, 

727.  '^ 
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TRUNK. 

Presumption    of   Ownership,    see    Evidence, 
705. 

♦-•-♦^ • 

TRUNK  RAILWAY. 

Wliat  is,  see  Railroads,  1,  2. 


TRUST    COMPANY. 


Implied  Warranty  by,  see  Sale,  91. 
As  Trustee,  see  Trusts,  109. 
See  also  Surety  Companies. 


TRUST  DEEDS. 


For  Benefit   of  Creditors,   see  Assignments 
for  Creditors. 


^*» 


TRUSTEE  PROCESS. 
See  Garnishment. 

♦-•-♦ 


TRUSTEES. 

In  Bankruptcy,  see  Bankruptcy. 

Of  Charities,  see  Charities. 

Of    Corporation,    see    Corporations,    IV.    g; 

VIII.  §§   14-18. 
Of  Town,  see  Towns,  IV. 
Of    Town,    Liability    of,    see    Officers,    196, 

197. 
In  General,  see  Trusts,  11;  VII.  §§  &-9. 


TRUSTS. 

I.  Creation;  Validity;  Termination. 

a.  In  General. 

b.  Express  or  Declared  Trusts;  Prec- 

atory Trusts. 

c.  Parol  Trust;  Statute  of  Frauds. 

d.  Implied,  Constructive,  and  Result- 

ing Trusts. 

e.  Revocation. 

f.  Termination;  Release;  Discharge, 
n.  Trustees. 

a.  Appointment;     Resignation;     Re- 

moval. 

b.  Rights,  Powers,  Duties,  and  Lia- 

bilities. 
III.  Interest  of  Cestui  Que  Trust;  Rights  of 
Creditors;  Spendthrift  Trust. 

a.  In  General. 

b.  Rights    of    Creditors;    Spendthrift 

Trusts. 
rv.  Liability  of  Trust  Estate  Generally. 
V.  Following  Trust  Property. 

VI.  Trust  Certificates. 

VII.  Editorial  Notes. 


Adverse  Possession  of  Trust  Property,  see 
Adverse  Possession,  I.  e. 

Passing  of  Trust  Property  under  Assign- 
ment for  Creditors,  see  Assignments 
for  Creditors,  63-65. 

Assignment  in  Trust  to  Pay  Creditors,  see 
Assignments   for   Creditors. 

Payment  out  of  Trust  Account,  see  Banks, 
379. 

Negotiability  of  Note  to  Trustee,  see  Bills 
and  Notes,  55,  56. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
317-319. 

Transfer  of  Stock  Held  in  Trust,  see  Cor- 
portations,  409-417,  422,  423. 

Descent  of  Trust  Estate,  see  Descent  and 
Distribution,  57. 

Estoppel  as  to,  see  Estoppel,  125,  136,  147, 
237,  247. 

Presumption  and  Burden  of  Proof  as  to, 
see   Evidence,   687,  688. 

Parol  Evidence  as  to,  see  Evidence,  VI.  i. 

Conclusiveness  of  Decision  as  to,  see  Judg- 
ment, 248,  254. 

Laches  in  Claiming,  see  Limitation  of  Ac- 
tions, 13,  18-25. 

Limitation  of  Action  as  to,  see  Limitation 
of  Actions,  II.  d;  III,  d,  228. 

Consent  to  Mortgage  as  Affecting,  see 
Mortgage,  213. 

Notice  of,  see  Notice,  13-15. 

Suspension  of   Alienation,  see  Perpetuities. 

Taking  Trust  Fund  from  Agent  on  Gamb- 
ling Transaction,  see  Principal  and 
Agent,  61. 

Tax  on  Trust  Property,  see  Taxes,  125, 
126,   136,   155,   332. 

As  Affecting  Title  to  Land,  see  Vendor  and 
Purchaser,  40,  41. 

Reference  in  Will  to  Unexecuted  Trust 
Deed,  see  Wills,  16. 

Effect  of  Will  on,  see  Wills,  231. 

What  Constitutes  a  Fiduciary  Relation,  see 
Fraud  and  Deceit,  II. 

Existence  of  Trust  Relation  between  Re- 
ceiver, Succeeding  Assignee,  and  Credit- 
or Repudiating  Assignment,  see  Assign- 
ments for  Creditors,  86. 

Life  Tenant  as  Trustee  for  Remainderman 
as  to  Proceeds  of  Insurance,  see  In- 
surance, 1167. 

Fiduciary  Capacity  of  Agent,  see  Principal 
and  Agent,  78-88. 

In  Assets  of  Insolvent,  see  Assignments  for 
Creditors,  94-99. 

For  Charities,  see  Charities;  Perpetuities, 
IV. 

For  Voting  Corporate  Stock,  see  Corpora- 
tions, 656-662,  670. 

In  Proceeds  of  Property  Left  with  Vendor, 
see  Executors  and  Administrators,  102. 

In  Fraudulent  Conveyances,  see  Fraudulent 
Conveyances,  6,  11. 

For  Wife,  see  Husband  and  Wife,  II.  g. 

By  Incompetent  Person,  see  Incompetent 
Persons,  21-23. 

Insurance  against  Employer's  Liability  as 
Trust  Fund,  see  Insurance,  1352. 

In  Life  Insurance,  see  Insurance,  VI.  d,  2,  c. 

Trust  Fund  of  Insurance  Company,  see  In- 
surance, 80,  81,  84,  85. 

As  to  Life  Estates,  see  Life  Tenants. 
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For  Masses,  see  Masses. 

As  to  Deed  of  Trust  as  Mortgage,  see  Mort- 
gage, especially  I.  f. 

In  Property  of  Religious  Society,  see  Re- 
ligious Societies,  22-28. 

Enforcement  of,  by  Stockholders,  see  Cor- 
porations, 486. 

Jurisdiction  of  Suit  as  to,  see  Courts,  302, 
303. 

Federal  Jurisdiction  of  Suit  to  Enforce,  see 
Courts,  375. 

Power  of  Equity  as  to,  see  Equity,  87. 

Sale  of  Property  by  Court  of  Eqiiity,  see 
Judicial  Sale,  8. 

Sale  under  Void  Decree,  see  Judicial  Sale, 
36. 

Levy  on  Property,  see  Levy  and  Seizure, 
1,  2. 

Sale  of  Realty  Held  in  Trust,  see  Life  Ten- 
ants, 9,  10. 

Monopolistic  Trusts,  see  Conspiracy,  II. 

Anti -Trust  Act  as  Denial  of  Equal  Protec- 
tion, see  Constitutional  Law,  361. 


L  Creation ;    Validity ;    Termination, 
a.  In  General. 

Validating  Indefinite  Trust,  see  Constitu- 
tional Law,  136. 

Evidence  of  Existence  of,  see  Evidence,  2152, 
2153. 

Estoppel  as  Basis  of,  see  Estoppel,  80. 

Creation  by  Assignment,  see  Assignment, 
34. 

For  Editorial  Notes,  see  infra,  VII.  §  1. 

1.  The  statute  of  uses  is  not  a  part  of  the 
law  of  Nebraska.  Farmers'  &  M.  Ins.  Co. 
V.  Jensen,  56  Neb.  284,  76  N.  W.  577,  58 
Neb.  .522,  78  N.  W.  1054,  44:861 

2.  Personal  property  is  not  within  the 
statute  of  uses.  Glover  v.  Condell,  163  111. 
566,  45  N.  E.   173,  35:  360 

3.  A  trust,  whether  declared  or  arising 
from  conduct,  which  does  not  with  reason- 
able certainly  point  the  essential  elements 
of  a  trust,  is  no  trust  at  all.  Orth  v.  Orth, 
145  Ind.   184,  42  N.  E.  277,  44  N.  E.   17, 

32:  298 

b.  Express   or   Declared   Trusts;    Precatory 
Trusts. 

To  Children.  Right  of  Illegitimate  Child, 
see  Deeds,  56. 

Parol  Evidence  as  to  Consideration  for  Ex- 
press Trust,  see  Evidence,  1195. 

Barred  bv  Laches,  see  Limitation  of  Ae- 
tionsl  20. 

Running  of  Limitations  against,  see  Limi- 
tation of  Actions.  71. 

Conveyance  of  Partnership  Real  Estate  to 
Copartner  in  Trust,  see  Partnership,  81. 

4.  A  trust  founded  upon  a  parol  agree- 
ment by  whicli  one  person  took  the  title  to 
certain  mining  locations  for  the  benefit  of 
others  is  an  express,  and  not  a  resulting, 
trust.  Patterson  v.  Hewitt,  11  N.  M.  1.  66 
Pac.  552,  55:  658 


Creation. 

For  Support  of  Person,  see  Covenant,  4. 

By  Husband's  Promise  to  Wife,  see  Con- 
tracts, 69,  70. 

In  Execution  of  Power,  see  Powers,  13. 

Avoiding  Creation  of  Unenforceable  Trust 
in  Construing  Will,  see  Wills,  167,  172. 

5.  A  declaration,  by  the  holder  of  the 
legal  title  to  land,  that  he  holds  it  in  trust 
for  a  third  person,  which  is  made  without 
consideration,  by  a  writing  not  under  seal, 
does  not,  under  the  common  law,  create  an 
enforceable  trust.  Pittman  v.  Pittman,  107 
N.  C.  159,  12  S.  E.  61,  11:  456 

6.  A  voluntary  settlement  in  trust  pro- 
viding that  it  shall  take  effect  by  convey- 
ance will  not  be  held  to  operate  as  a  decla- 
ration of  trust.  McCartney  v.  Ridgway, 
160  111.  129,  43  N.  E.  826,        '  32:555 

7.  An  absolute  written  assignment  in- 
tended as  a  gift  cannot  operate  as  a  decla- 
ration of  trust,  where  the  gift  fails  for 
want  of  delivery,  if  there  is  no  evidence  of 
any  intention  to  create  a  trust.  Wadd  v. 
Hazelton,   137  N.   Y.  215,  33  N.  E.   143, 

21 :  693 

8.  A  deed  of  trust  which  was  never  de- 
livered does  not  amount  to  a  declaration  of 
trust  merely  because  it  was  recorded  by 
the  grantor,  when  there  was  nothing  to 
show  that  he  intended  to  create  any  trust, 
except  as  the  deed  provided.  Loring  v. 
Hildreth,   170   Mass.  328,   49  N.   E.  652, 

40:  127 

9.  A  good  and  valid  declaration  of  trust 
enforceable  in  favor  of  the  trustees  cannot 
be  established  by  a  mere  untrue  recital  in 
a  will,  to  the  effect  that  a  deed  of  trust  of 
the  property  has  been  executed  by  testator, 
under  a  statute  which  requires  all  declara- 
tions of  trust  to  be  manifested  and  proved 
by  some  writing  signed  by  the  party  who  is 
by  law  enabled  to  declare  such  trust,  or 
by  his  last  will  in  writing.  Hunt  ex  rel. 
Streator  v.  Evans,  134  111.  496,  25  N.  E. 
579,  11:185 

10.  A  trust  is  created  by  a  letter  from  an 
uncle  to  a  nephew  who  had  written  claim- 
ing a  sum  of  money,  acknowledging  that  the 
nephew  had  earned  it  and  saying,  "I  had 
the  money  in  the  bank,  the  day  you  were 
twenty-one  years  old,  that  I  intended  for 
you;"  and,  "I  don't  intend  to  interfere  with 
the  money  in  any  way  until  I  think  you 
are  capable  of  taking  care  of  it;"  then 
adding  in  a  postscript,  "You  can  consider 
the  monev  on  interest."  Hamer  v.  Sidway, 
124  N.  Y.'538,  27  N.  E.  256,  12:463 

11.  The  same  evidence  is  required  to  con- 
stitute a  "church  trust"  and  to  bind  a 
bishop  as  trustee  thereof  as  would  be  re- 
quired in  the  case  of  a  layman  alleged  to 
be  a  trustee  under  like  circumstances.  Bax- 
ter V.  McDonnell,  155  N.  Y.  83,  49  N.  E. 
667,  40:  670 

12.  No  trust  is  created  by  a  conveyance 
of  property  to  a  religious  society  notwith- 
standing a  recital  that  it  is  for  the  pur- 
pose of  aiding  in  the  establishment  of  a 
home  for  indigent  widows  and  orphans,  or 
in  the  promotion  of  any  other  charitable  or 
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religious  objects,  where  no  trust  is  ex- 
pressed, and  the  habendum  clause  vests  the 
property  absolutely  in  the  society.  St. 
James'  Parish  v.  Baglev,  138  N.  C.  384,  50 
S.  E.  841,  '  70:  160 

13.  The  real  test  in  determining  whether 
or  not  a  trust  has  been  created  in  the  con- 
veyance of  property  to  a  religious  society 
by  an  instrument  containing  suggestions  as 
to  the  manner  of  its  use  is  whether  the 
language  is  imperative,  or  leaves  the  use 
and  disposition  of  the  property  to  the  dis- 
cretion of  the  donee.  Id. 

14.  In  determining  whether  or  not  a 
trust  has  been  created  by  a  conveyance  of 
property  to  a  religious  society,  the  same 
rules  will  be  applied  as  are  applicable  in 
the  construction  of  wills.  ,  Id. 
Deposit  in  bank  as  declaration  ^f  trust. 
Revocation  of  Trust,  see  infra,  87. 

Trust    in    Deposit    in    Bank    Generally,    see 

Banks,  80-84. 
By  Certificate  of  Deposit,  see  Banks,  178. 
Bank's  Duty  as  to  Trust  Funds,  see  Banks, 

101-104. 
Interest  on  Trust  Fund  Deposited  in  Bank, 

see  Interest,  76. 
See  also  supra,  10. 
For  Editorial  Notes,  see  infra,  VII.  §  4. 

15.  No  trust  can  be  implied  from  a  mere 
deposit  in  a  savings  bank  by  one  person 
in  the  name  of  another.  Beaver  v.  Beaver, 
117  N.  Y.  421,  22    N.  E.  940,  6:  403 

16.  A  trust  is  complete  and  irrevocable 
where  a  person  makes  a  deposit  of  money  in 
a  bank  to  the  credit  of  himself  as  "trustee" 
for  certain  children  named;  and  nothing  re- 
mains in  him  but  a  mere  naked  legal  title. 
Sayre  v.  Weil,  94  Ala.  466,  10  So.  546, 

15:  544 

17.  The  words  "in  trust  for,"  in  the  entry 
of  a  savings  bank  deposit,  with  the  same 
form  used  on  the  depositor's  book,  are  suf- 
ficient to  create  a  prima  facie  trust  which 
will  be  a  completed  trust  or  gift  in  favor 
of  the  donee  as  against  the  estate  of  the 
donor  where  all  his  declarations,  acts,  and 
conduct  are  consistent  with  the  presumption 
arising  from  the  entrv  itself.  Bath  Sav. 
Inst.  V.  Hathorn,  88  Me.  122,  33  Atl.  836, 

32:  377 

18.  A  savings-bank  pass  book  showing  a 
deposit  "in  account  with  John  White  for 
Elizabeth  White,"  after  the  death  of  both 
persons  gives  to  the  representatives  of  the 
latter  a  right  to  the  money.  Fowler  v. 
Bowery  Sav.  Bank,  113  N.  Y.  450,  21  N.  E. 
172,  4: 145 

19.  A  deposit  of  money  in  a  bank  in  the 
name  of  another  person,  with  depositor's 
name  as  trustee  following  it,  and  a  state- 
ment by  him  to  the  other  that  he  had  made 
the  deposit,  which  would  belong  to  the  other 
at  his  death,  constitutes  a  deposit  in  trust 
which  will  bo  valid  although  the  testator 
retained  the  deposit  books  imtil  death.  Re 
Atkinson.  16  R.  I.  413,  16  Atl.  712,       3:  392 

20.  A  deposit  in  a  savings  bank  in  trust 
for  the  owner  of  the  money  and  another 
person  as  joint  owners,  subject  to  the  or- 
der of  either,  and  the  balance  at  the  death 
of   either   to   belong   to    the   survivor,    con- 


stitutes a  valid  declaration  of  trust,  which 
transfers  to  the  trustee  the  legal  title  for 
the  benefit  of  the  survivor  as  to  the  bal- 
ance of  the  fund  remaining  in  bank  at  the 
death  of  either,  even  though  the  settlor  re- 
tains possession  of  the  bank  book.  Mil- 
holland  v.  Whalen,  89  Md.  212,  43  Atl.  43, 

44:  205 

21.  A  trust  bj'  a  deposit  in  a  'savings 
bank  of  one's  own  money  to  his  own  credit, 
merely  naming  himself  as  trustee  for  an- 
other, is  not  established  when  the  depositor 
states  that  he  never  intended  to  create  a 
trust,  and  has  always  retained  possession 
of  the  bank  books,  without  making  any 
disclosure  or  publication  of  the  trust,  or 
informing  the  proposed  beneficiary  of  the 
transaction.  Cunningham  v.  Davenport,  147 
N.  Y.  43,  41  N.  E.  412,  32:  373 

22.  An  irrevocable  trust  is  not  estab- 
lished by  the  deposit  of  one's  own  funds  in 
his  own  name  in  a  savings  bank  in  trust 
for  another,  where  the  depositor  retains 
possession  of  the  deposit  book  and  control 
of  the  deposit,  does  not  notify  the  benefi- 
ciary of  the  act,  and  deals  with  the  ac- 
count as  his  own,  withdrawing  it  entirely 
in  his  lifetime.  Re  Totten,  179  N.  Y.  112, 
71  N.  E.  748,  70:  711 
Precatory  trusts. 

For  Editorial  Notes,  see  infra,  VII.  §  1. 

23.  The  precatory  form  of  a  testamentary 
writing  is  immaterial,  where  it  has  the  es- 
sential element  of  being  a  disposition  of 
property  to  take  effect  after  death,  al- 
though it  is  in  form  merely  a  request,  in- 
stead of  a  command,  addressed  to  no  speci- 
fied person  by  name,  but  plainly  to  those 
who  should  have  possession  or  control  of 
the  property.  Knox's  Appeal,  131  Pa.  220, 
18   Atl.    1021,  6:  353 

24.  No  precatory  trust  is  created  by  a 
clause,  "I  desire  that  my  friend,"  naming 
him,  "be  retained  in  the  employ  of  the  firm 
on  such  liberal  terms  as  his  long  and  faith- 
ful service  entitle  him  to,"  in  a  will  of 
a  merchant,  which  contemplates  the  con- 
tinuance of  the  business  by  his  widow  and 
partner,  so  as  to  be  enforceable  against  the 
widow  where  she  has  purchased  the  part- 
ner's interest  and  is  carrying  on  the  busi- 
ness alone.  Jewell  v.  Louisville  Trust  Co. 
110  Ky.  329,  61  S.  W.  360,  53:  377 

25.  No  obligatory  trust  is  created  by  a 
will  giving  all  of  testator's  estate  to  his 
wife,  with  a  request  that,  if  she  does  not 
require  the  whole  of  it  as  a  support,  she 
will,  at  her  death,  will  the  remainder  to  cer- 
tain other  persons  named.  Bryan  v.  Milby, 
6  Del.  Ch.  208,  24  Atl.  333,  13:  563 

26.  A  letter  to  testator's  wife  containing 
advice  as  to  the  management  of  the  es- 
tate, and  expressing  a  hope  that  she  will 
convey  certain  property  to  a  person  named, 
and  that  she  will  have  sufficient  after  pay- 
ing debts  to  assist  all  his  children  as  they 
may  need  from  time  to  time,  and  express- 
ing full  confidence  that  she  will  act  justly 
toward  all,  closing  with  a  desire  that  she 
will  have  a  competence  during  life,  and  then 
what  is  left  given  to  all  the  children  alike, 
— does  not  create  any  interest  in  the  prop- 
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erty  in  favor  of  the  children,  or  impose  any 
burden  upon  the  absolute  title  which  is 
given  to  her  by  the  will.  Orth  v.  Orth,  145 
Ind.  184.  42  N.  E.  277,  44  N.  E.  17,       32:  298 

27.  An  absolute  gift,  and  not  a  trust,  is 
created  by  a  will  bequeathing  a  fund  to  a 
church,  and  "suggesting"  that  it  be  used  to 
complete  the  spire,  or  invested  and  the  in- 
come u?ed  to  carry  on  a  church  mission  or 
for  the  benefit  of  the  church  poor, — es- 
pecially in  view  of  the  fact  that  the  ob- 
jects designated  are  so  vague  as  to  render 
the  trust  void  if  established,  and  permit 
the  property  to  revert  to  the  next  of  kin, 
and  the  word  "trust"  is  used  in  other  parts 
of  the  will,  where  there  was  a  plain  intent 
to  create  a  trust.  Williams  v.  Committee 
of  Baptist  Church  of  Baltimore,  92  Md. 
497,  48  Atl.  930,  54:  427 
Validity  in  general. 

Separation     Agreement,    see     Divorce     and 
Separation.   132,   133. 

28.  A  trust  is  not  made  void,  as  against 
public  policy,  by  the  provision  that  in  case 
of  the  death  or  divorce  of  the  wife  of  the 
beneficiary  before  its  termination,  the 
whole  property  shall  vest  in  him,  but  in 
case  he  dies  while  yet  married,  the  property 
shall  vest  in  a  third  person.  Cowlev  v. 
Twomblv,  173  Mass.  393,  53  N.  E.  886, 

46:  164 

29.  A  trust  cannot  be  upheld  as  a  power 
in  trust,  if  it  is  invalid  because  the  power 
given  the  trustees  as  to  the  disposition  of 
the  propertv  is  not  one  recognized  bv  the 
law.  Tilden  v.  Green,  130  N.  Y.  29,  28  N. 
E.  880.  .  14 :  33 

30.  Where  a  trust  has  no  express  pro- 
vision for  its  termination  it  is  not  void 
on  that  account  if  it  does  not  offend  against 
the  statute  as  to  suspending  the  absolute 
power  of  alienation.  Holmes  v.  Walter. 
118  Wis.  409,  95  N.  W.  380.  62:  986 
Uncertainty  and  indenniteness. 

See  also  supra,  3,  27. 

31.  A  trust  is  not  void  for  indefinite- 
ness  of  the  beneficiary  if  by  its  terms  the 
whole  property  will  go  to  a  beneficiary 
designated  by  tJie  creator  of  the  trust,  who 
will  be  ascertainable  at  the  termination 
of  the  trust,  at  the  latest.  Cowley  v. 
Twomblv,  173  Mass.  393,  53  N.  E.  886. 

46:  164 
31a.  The  mere  fact  that  no  time  is  stated 
in  the  creation  of  a  trust  for  its  termina- 
tion, does  not  render  it  void  for  uncer- 
taintv.  Holmes  v.  Walter,  118  Wis.  409, 
95  N.'  W.  380.  62:  986 

32.  A  trust  created  by  a  devise  to  the 
testator's  wife,  of  all  his  property  in  trust 
for  her  and  his  children,  with  full  power  to 
continue  his  business,  if  for  the  best  inter- 
est of  his  estate,  is  not  void  for  uncertainty 
merely  because  the  particular  manner  of 
executing  it  is  not  pointed  out.  Id. 

33.  A  trust  for  the  benefit  of  institu- 
tions named  in  the  will,  which  is  created 
by  a  codicil  and  memorandum  accompany- 
ing it,  is  not  rendered  invalid  or  indefinite 
by  a  subsequent  memorandum  in  which  the 
testator  "recommends."  "suggests."  and  ex- 
presses   a    "wish"   for   certain    modifications 


of  the  trust,  whether  the  modification  is 
enforceable  or  not.  Amherst  College  v. 
Ritch,  151  N.  Y.  282,  45  X.  E.  876,      37:  305 

34.  A  trust  is  fully  expressed  and  clearly 
defined,  within  the  meaning  of  the  statute, 
when  the  general  purposes  thereof  is  clearly 
within  the  statute,  the  general  scheme  of 
the  trust  is  made  evident,  and  the  subject 
of  the  trust  and  persons  to  be  benefited  are 
made  sufficiently  clear  that  a  court  of 
equity  can  judicially  determine  the  same 
and  superintend  the  execution  of  the  trust. 
Holmes  v.  Walter,  118  Wis.  409,  95  X.  W. 
380,  62 :  986 

35.  A  letter  written  by  one  who  has 
taken  the  title  to  real  estate  under  a  parol 
promise  to  carry  out  the  trusts  which  the 
owner  desires  to  establish  in  regard  to  it, 
to  one  of  the  beneficiaries,  which,  by  means 
of  reference  to  other  papers,  sets  out  the 
terms  of  the  trust,  the  beneficiaries,  and 
the  property  subject  to  it,  is  sufficient  to 
authorize  the  court  to  carry  out  the  trust 
against  the  trustee's  heirs,  in  case  he  dies 
without  executing  it.  Ransdel  v.  Moore, 
153  Ind.  393,  53  X.  E.  767,  53:  753 
Active;    passive;   naked;   voluntary. 

See  also  infra,  95,  96. 

36.  When  the  title  to  property  is  con- 
veyed to  one  for  the  benefit  of  another,  with 
active  duties  to  be  performed  by  the  grantee 
with  reference  to  the  subject  of  the  con- 
veyance, evidencing  an  intention  that  the 
primary  use  of  the  property  shall  be  in  the 
grantee,  an  active  trust  is  created  whether 
any  technical  words  to  that  effect  are  used 
or  not.  Holmes  v.  Walter,  118  Wis.  409, 
95  X.  W.  380,  62:  986 

37.  The  statute  operating  upon  passive 
trusts  so  as  to  vest  the  legal  title  with  the 
beneficial  right  does  not  affect  active  trusts 
whether  they  be  valid  or  invalid,  since,  if 
the  former,  they  are  to  be  executed  ac- 
cording to  the  scheme  of  the  creator  there- 
of; and  if  invalid  the  property  is  entirely 
unaffected  by  the  instrument  and  goes 
under  the  residuary  clause  of  the  will  in 
the  absence  of  any  other  direction  contained 
therein,  and,  if  there  be  no  such  residuary 
clause  or  direction,  it  goes  as  intestate  es- 
tate. Id. 

38.  A  conveyance  in  trust  made  to  another 
subject  to  the  life  use  of  the  purchaser  of 
premises  and  his  right  to  direct  a  sale  of 
the  property  for  his  own  benefit  at  any 
time,  creates  only  a  naked  or  nominal  title 
in  the  trustee,  which  is  invalid  under  Ind. 
Rev.  Stat.  1894,  §  3403.  Stroup  v.  Stroup, 
140  Ind.  179,  39  X.  E.  864,  27:  523 

39.  A  voluntary  trust  is  a  gift,  and  re- 
quires all  the  essentials  of  a  plain  gift  to 
sustain  it.  Bath  Sav.  Inst.  v.  Hathorn,  88 
Me.  122,  33  Atl.  836,  32:  377 

40.  A  voluntary  settlement  intended  to 
be  effectuated  by  a  certain  mode  will  not 
be  given  effect  by  the  court  by  applying  a 
different  mode.  McCartney  v.  Ridgwav,  160 
111.  129,  43  X.  E.  826,  32:  655 

41.  An  agreement  between  the  devisees 
of  lands,  providing  for  the  selection  of  a 
trustee  by  the  parties  or  an  appointment 
by   the  judge,  and  that  the  lands  shall   be 
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transferred  to  such  trustee  by  a  proper  and 
suitable  conveyance  to  hold  a  portion  there- 
of for  the  benefit  of  the  sisters  of  such  dev- 
isees, with  remainder  to  their  children,  no 
consideration  moving  from  such  children,  is 
both  voluntary  and  executory, — especially 
where  by  its  terms  it  is  impossible  to  tell 
what   lands   will   go   into   the  trust   estate. 

Id. 
Executory  or  executed. 

See  also  supra,  41;  Husband  and  Wife,  146. 
For   Editorial    Notes,    see    infra,   VII.    §    1. 

42.  An  executory  trust  is  one  which  is  not 
fully  and  finally  declared,  but  requires  some 
other  act  or  acts  in  order  to  perfect  it  and 
carry  out  the  intention  of  the  settlor.  Mc- 
Cartney V.  Ridgway,  160  111.  129,  43  N.  E. 
826.  32:  555 

43.  An  executed  trust  is  onN  fully  and 
finally  declared  by  the  person  creating  it, 
so  that  nothing  further  remains  to  be  done 
in  other  to  make  it  effective.  Id. 

c.  Parol   Trust;    Statute    of    Frauds. 

Secret  Trust,  see  infra,  69,  70. 

Parol  Proof  of  Trust,  see  Evidence,  1208- 
1211. 

Sufficiency  of  Evidence  to  Establish,  see 
Evidence,  2295-2298. 

Parol  Trust  to  Defraud  Creditors,  see 
Fraudulent  Conveyances,  6. 

Limitation  of  Action  as  to,  see  Limita- 
tion of  Actions,  104,  195. 

Revocation  of  Will  by,  see  Wills,  49. 

See  also  supra,  4;   infra,  52,  75. 

For  Editorial  Notes,  see  infra,  VII.  §§  1,  2. 

44.  A  verbal  promise  by  a  wife  on  accept- 
ing from  her  husband,  from  whom  she  had 
separated  on  account  of  his  intemperate 
habits,  a  conveyance  of  lands  at  his  own 
suggestion  and  without  her  procurement, 
that  on  his  returning  from  abroad  a  sober 
and  temperate  man  she  would  return  to 
and  live  with  him,  in  which  event  the  deed 
should  be  void  and  of  no  eff'ect,  creates  a 
parol  trust  within  the  inhibition  of  the 
statute  of  frauds.  Brock  v.  Brock,  90 
Ala.  86,  8  So.  11,  9:  287 

45.  The  statute  of  frauds  has  no  applica- 
tion to  a  trust  resulting  from  the  purchase 
of  property  with  funds  of  another.  Rey- 
nolds v.  Sumner,  126  111.  58,  18  N.  E.  334, 

1:  327 

46.  Upon  the  death,  before  converting  the 
land  into  money,  of  one  who  has  received  a 
conveyance  of  the  shares  of  tenants  in 
common  of  real  estate  under  a  parol  agree- 
ment to  sell  the  same  and  divide  the  pro- 
ceeds among  his  grantors,  the  land  descends 
to  his  heirs  unemcumbered  by  any  trust; 
and  a  purchaser  from  them  will  owe  no 
duty  to  the  original  grantors  arising  out 
of  the  parol  agreement  made  with  them. 
Collar  V.  Collar,  86  Mich.  507,  49  N.  W.  551, 

13:  621 

d.  Implied,     Constructive,     and     Resulting 
Trusts. 

Implied  trusts. 

Uncertainty  in.  see  supra,  3. 

For  Wife,  see  Husb^d  and  Wife,  143,  144. 


Barred  by  Laches,  see  Limitation  of  Ac- 
tions, 19,  21. 

Limitations  against,  see  Limitation  of  Ac- 
tions, 71,  195. 

Nonsuit  in  Action  to  Establish,  see  Trial, 
531. 

See  also  infra,  151. 

For  Editorial  Notes,  see  infra,  VII.  §  2. 

47.  The  strictness  in  the  enforcement  of 
the  law  governing  e.'cpress  trusts  does  not 
obtain  in  case  of  implied  trusts.  Green  v. 
Green,  56  S.  C.  193,  34  S.  E.  249,  46:  525 

48.  A  mere  promise  to  advance  the  full 
amount  of  a  loan  for  building  purposes 
does  not  impress  a  trust  upon  a  part  there- 
of retained  by  the  mortgagee  in  favor  of 
the  holders  of  mechanics'  liens.  Anglo.- 
American  Sav.  &  L.  Asso.  v.  Campbell,  13 
App.  D.  C.  581,  43:  622 

49.  A  trust  is  not  created  in  favor  of 
creditors  of  a  railroad  company  who  fur- 
nish construction  supplies,  by  the  fact  that 
certain  bondholders  have  agreed  with  the 
company  to  lend  it  money  to  complete  its 
road.  Pettibone  v.  Toledo,  C.  &  St.  L.  R. 
Co.  148  Mass.  411,  19  N.  E.  337,  1:  7s7 

50.  Leaving  corporate  stock  in  the  posses- 
sion and  name  of  the  seller,  the  sale  being 
evidenced  only  by  a  declaration  thereof  in 
a  receipt  given  for  the  money  paid,  and 
there  being  no  agreement  as  to  the  future 
disposition  of  the  stock  or  the  dividends 
thereon,  creates  an  implied  trust  in  the 
seller  which  is  enforceable  at  law,  and  sub- 
ject to  the  operation  of  the  statute  of  limi- 
tations. Cone  V.  Dunham,  59  Conn.  145, 
20  Atl.  311,  8:  647 

51.  A  reservation,  in  a  conveyance,  of  "all 
claim  or  right  of  action"  against  an  elevated 
railroad  company  for  all  past,  present,  or 
future  damages  done  by  it  to  the  value  or 
use  of  the  property,  though  ineffectual  to 
reserve  any  right  of  action  in  the  grantor 
against  such  company  will  be  effectual  to 
raise  ap  implied  trust  by  which  the 
grantee,  or  a  subsequent  purchaser  with 
notice,  who  brings  an  action  for  such  in- 
juries to  the  property  by  the  elevated  rail- 
road, will  hold  the  proceeds  of  the  action 
as  a  trustee  for  the  grantor  in  such  con- 
vevance.  Western  U.  Teleg.  Co.  v.  Shep- 
ard.  169  N.  Y.  170,  62  N.  E.  154,       58:  115 

52.  When  a  father,  verbally  promising  to 
give  land  to  his  son  in  consideration  of  love 
and  affection,  upon  condition  that  the  son 
make  certain  improvements  within  a  speci- 
fied time,  has  put  the  son  in  possession, 
and  the  latter  has  fulfilled  the  conditions 
precedent,  and  thereby  acquired  the  equita- 
ble title,  equity  will  regard  the  father  as 
trustee  for  the  son;  and  the  latter's  pos- 
session conveys  notice  to  the  world  of  his 
equitable  title  and  of  his  right  to  the  legal 
title.  Frame  v.  Frame,  32  W.  Va.  463,  9 
S.   E.   901,  5:  323 

53.  An  agreement  between  devisees  of 
land  to  convey  a  portion  thereof  to  a  trustee 
to  be  appointed,  for  the  benefit  of  their 
sisters  for  life  with  remainder  to  the  lat- 
ter's children,  cannot  be  considered  as 
creating  a  trust  for  the  benefit  of  the  re- 
maindermen on  the  ground  that  it  creates 
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the  relation  of  vendor  and  purchaser,  and  i 
that  in  equity  vendors  are  trustees  of  tne 
land  for  the  purchasers,  where  there  is  no 
consideration  as  between  such  remainder- 
men and  the  signers  of  the  agreement.  Mc- 
Cartney V.  Ridgway,  160  111.  129,  43  N.  E. 
826,  32:  555 

54.  A  deed  may  be  set  aside  for  fraud  or 
duress,  and  a  trust  may  arise  out  of  a 
transaction,  which  will  be  enforced  in  face 
of  the  express  terms  of  a  deed,  but  it  must 
be  a  trust  arising  by  operation  of  law. 
The  parties  to  a  deed  cannot  create  a  trust 
in  favor  of  the  grantor,  except  by  an  in- 
strument in  writing,  declaring  the  same. 
Finlayson  v.  Finlayson,  17  Or.  347,  21  Pac. 
57,  3:801 
Constructive  trusts  generally. 

Creation  by   Breach  of  Oral  Agreement   to 

Reconvey  Land,  see  Contracts,  257. 
For  Editorial  Notes,  see  infra,  VII.  §  2. 

55.  If,  by  a  false  and  fraudulent  oral 
pr6mise  which  he  intends  at  the  time  of 
making  it  afterwards  to  violate,  the  vendee 
of  two  contiguous  parcels  of  land  which  he 
has  contracted  for  by  separate  and  distinct 
contracts  induces  the  vendor  to  convey  to 
him  both  parcels  by  one  and  the  same  abso- 
lute unconditional  deed,  he  paying  for  one 
parcel  but  not  for  the  other,  equity,  by  rea- 
son of  his  fraud,  will  fasten  upon  him  a 
constructive  trust  in  behalf  of  the  vendor 
as  to  the  parcel  not  paid  for,  although  the 
two  parcels  are  not  described  in  the  deed 
as  several  tracts,  but  both  together  are 
treated  as  one  tract.  Brown  v.  Doane,  86 
Ga.  32,  12  S.  E.  179,  11:  381 

56.  Money  withheld  by  a  mortgagee  in 
breach  of  his  promise  to  advance  the  full 
amount  of  a  mortgage  loan  made  express- 
ly for  the  erection  of  buildings  by  the  mort- 
gagor, on  land  not  yet  paid  for,  is  subject 
to  a  constructive  trust  in  favor  of  persons 
who  have  furnished  labor  or  materials  for 
tne  buildings  in  reliance  upon  the  mort- 
gagee's representations  that  the  money  was 
to  be  advanced  to  the  mortgagor.  Anglo- 
American  Sav.  &  L.  Asso.  v.  Campbell,  13 
App.  D.  C.  581,  43:  622 

57.  Equity  may  decree  a  trust  in  securi- 
ties procured  by  a  father  in  the  name  of 
his  son  for  the  purpose  of  avoiding  taxa- 
tion, where  the  bill  merely  charges  that 
they  were  taken  in  the  son's  name  with- 
out his  knowledge,  but  that  he  afterwards 
surreptitiously  took  them  into  his  posses- 
sion, and  refused  to  surrender  them,  while 
the  answer  alleges  an  interest  in  them  un- 
der a  will,  so  that  the  fraudulent  purpose 
does  not  appear.  Monahan  v.  Monahan,  77 
Vt.   133,  59  Atl.  169,  70:  935 

58.  Where  an  assignee  of  a  contract  to 
construct  a  railway,  for  the  payment  of 
which  certain  securities  of  the  railway  are 
pledged,  in  order  to  pay  the  purchase 
money,  borrows  from  another,  and  pledge.? 
l:im  as  consideration  thereof  part  of  the 
profits  to  arise  under  the  contract,  the 
lendor  becomes  entitled  to  an  equitable 
lien  on  the  contract  and  securities  pledged  I 
to  .secure  payment ;  and  one  subsequently 
purchasing     said     contract     and     securities 


takes  them  subject  to  such  lien;  and  the 
moneys  and  assets  arising  under  the  trans- 
fer constitute  a  trust  as  to  the  lender,  en- 
forceable in  a  court  of  equity.  Especially 
is  this  so  where  the  allegations  of  the  bill 
present  a  strong  case  of  fraud.  Langdon 
V.  Central   R.   &  Bkg.   Co.   37    Fed.  449, 

2:  120 

59.  An  agent  for  the  purchase  of  prop- 
erty will  be  held  to  take  the  title  as  trus- 
tee, where,  in  violation  of  his  duty  to  his 
principal,  he  makes  the  purchase  for  him- 
self. Boswell  V.  Cunningham,  32  Fla.  277, 
13  So.   354,   .  21:  54 

60.  A  trust  in  land  bought  by  an  executor 
for  himself  is  not  established  in  favor  of 
the  heirs  by  the  fact  that  part  of  the  pur- 
chase price  was  paid  from  funds  of  the 
estate,  where  he  has  long  since  accounted 
for  such  funds,  with  interest,  and  his  ac- 
counts have  been  annually  approved;  and 
the  fact  of  such  payment  cannot  be  overcome 
by  a  claim  that  a  higher  rate  of  interest 
ought  to  have  been  charged  against  him, 
which  would  make  him  still  indebted  to  the 
estate.  Re  Ricker's  Estate,  14  Mont.  153, 
35  Pac.  960,  29:  622 

61.  An  agent  employed  to  solicit  and 
conduct  probable  customers  to  his  prin- 
cipals engaged  in  procuring  from  owners 
options  to  purchase  their  property  at  fixed 
prices  and  in  selling  it  at  higher  prices, 
who  by  means  of  his  agency  obtains  in- 
formation which  he  probably  would  not 
otherwise  have  secured  as  to  the  location, 
value,  products,  and  probable  income  of  a 
tract  of  land,  cannot,  even  after  the  termi- 
nation of  his  agency,  purchase  such  tract 
and  hold  it  for  his  own  benefit  adversely 
to  his  former  principals;  and  the  title  thus 
obtained  by  the  agent  is  charged  with  a 
constructive  trust  for  the  benefit  of  the 
principals,  which  a  court  of  equity  will 
enforce.  Trice  v.  Comstock,  57  C.  C.  A.  646, 
121  Fed.  620,  61 :  176 

62.  The  fact  that  a  principal  has  no  title 
to  or  control  over  the  property  to  which  the 
agency  relates  does  not  prevent  a  trust  for 
his  benefit  from  arising  when  the  agent, 
after  the  termination  of  his  agency,  pur- 
chases the  property  and  holds  it  adversely 
to  his   principal.  Id. 

63.  A  person  charged  with  the  duty  of 
selling  corporation  stock  in  order  to  raise 
a  fund  with  which  to  pay  encumbrances 
upon  the  property  of  the  corporation,  and 
who  is  himself  the  owner  of  on^  of  the  en- 
cumbrances, junior  in  time  to  the  others, 
and  acquired  by  him  before  he  became  ob- 
ligated to  sell  the  stock,  is  not  a  trustee 
as  to  the  property  of  the  corporation  cov- 
ered by  the  encumbrances,  and  forbidden 
to  protect  his  own  interests  in  it  by  buy- 
ing the  prior  liens  on  it,  merely  because  he 
was  under  obligation  to  sell  the  corpora- 
tion stock  to  raise  a  fund  to  discharge  the 
corporation  indebtedness.  Harrison  v.  Mul- 
vane,  62  Kan.  454,  63  Pac.  749,  54:  405 

64.  Fraud,  imposition,  or  mistake  in  a 
transaction  by  which  land  is  conveyed 
from  one  person  to  another  may  constitute 
the  grantee  a  trusted  ex  maleficio  for   the 
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benefit  of  the  grantor,  and  enable  equity 
to  enforce  the  trust  notwithstanding  the 
statute  requires  a  writing  duly  signed  for 
the  creation  of  a  trust  concerning  land. 
Brock  V.  Brock,  90  Ala.  86,  8  So.  11,    9:  287 

65.  Correspondence  between  the  grantor 
and  grantee  of  property,  though  insufficient 
of  itself  to  establish  a  trust  therein  in  favor 
of  the  grantor,  may  be  considered  together 
with  tlie  oral  evidence  in  the  case,  for  the 
purpose  of  determining  whether  or  not  there 
was  such  fraudulent  contrivance  on  the  part 
of  the  grantee  to  secure  title  to  the  prop- 
erty as  to  render  him  a  trustee  ex  maleficio. 

Id. 
Secret  trust. 
Sufficiency    of    Proof    as    to,    see    Evidence, 

2335. 
See  also  infra,  104,   159;   Wills>221. 
For  Editorial  Notes,  see  infra,  VII.  §§  1,  3. 

66.  Equity  will  establish  and  enforce  the 
trust  where  an  heir  prevents  the  execution 
of  a  will  by  a  promise  to  convey  the  prop- 
erty to  a  third  person  according  to  the  in- 
tention of  the  ancestor.  Ransdel  v.  Moore, 
153  Ind.  393,  53  N.  E.  767,  53:  753 

67.  A  devisee  who  prevents  the  execution 
of  a  codicil  in  favor  of  his  brother  by  agree- 
ing to  convey  to  his  brother  a  part  of  the 
property  devised  to  him  will  be  held  a 
trustee  for  the  latter  to  the  extent  of  the 
benefit  which  testator  intended  to  give 
him  by  the  codicil.  Ragsdale  v.  Ragsdale, 
68  Miss.  92,  8  So.  315,  11:316 

68.  The  law  will  raise  a  secret  trust  where 
a  testator  was  induced  either  to  make  an 
absolute  legancy  or  not  to  change  one  al- 
ready made,  by  a  promise,  express  or  im- 
plied, by  the  legatee  to  devote  the  prop- 
erty to  definite  lawful  purposes  indicated 
by  him.  Amherst  College  v.  Ritch,  151  N. 
Y.  282,  45  X.  E.  876,  37:  305 

•69.  Neither  the  statute  of  wills,  nor  the 
statute  of  frauds,  is  violated  by  the  en- 
forcement of  a  secret  trust  against  a  lega- 
tee, since  the  trust  does  not  act  upon  the 
will,  but  upon  the  gift  after  it  has  reached 
the   possession  of   tlie   legatee.  Id. 

70.  Although  the  statute  requires  a  will 
to  be  in  writing,  yet  where  a  will  required 
certain  property  given  to  a  person  named 
to  be  distributed  by  him  "according  to 
private  instructions  I  give  him,"  which  in- 
structions were  verbal,  and  directed  pay- 
ment of  the  property,  which  is  in  a  foreign 
country,  to  relatives  in  that  country, — 
equity  will  carry  out  the  intention  by 
charging  the  legatee  with  a  constructive 
trust  in  favor  of  the  beneficiaries  named  in 
the  private  instructions  to  him,  as  against 
the  other  heirs;  and  he  will  not  be  charged 
with  a  trust  in  favor  of  the  latter.  Curdy 
V.  Berton,  79  Cal.  420,  21  Pac.  858,        5:  189 

71.  An  enforceable  secret  trust  is  created 
where  a  testator  cancels  a  clause  in  his 
will  which  made  the  desired  provision  and 
by  codicil  bequeaths  the  property  to  indi- 
viduals, and  at  the  same  time  prepares  a 
memorandum  to  the  effect  that  the  change 
is  made  that  the  intention  expressed  in  the 
will  may  be  carried  into  effect,  and  re- 
questing the  legatees  to  take  steps  to  pro- 
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tect  the  estate  against  the  contingency  of 
their  death  before  distribution  of  the  prop- 
erty, and  the  execution  of  subsequent  codi- 
cils and  memoranda  all  showing  the  same 
intent.  Amherst  College  v.  Ritch,  151  N.  Y. 
282,  45  N.  E.  876,  37 :  305 

72.  A  devise  intended  to  evade  the  pro- 
visions of  a  statute  limiting  the  amount  of 
property  that  can  be  given  to  a  woman 
with  whom  testator  had  lived  in  adultery, 
or  to  his  illegitimate  children,  although  it 
is  on  the  face  of  the  will  an  absolute  gift 
to  a  stranger,  will  not  be  upheld  merely  be- 
cause the  devisee  had  no  notice  during  the 
testator's  lifetime  of  the  secret  trust  in- 
tended. Gore  v.  Clarke,  37  S.  C.  537,  16  S. 
E.  614,  20:  465 

73.  Equity  will  raise  a  trust  by  construc- 
tion where  a  mother,  ill  in  bed,  at  the  solici- 
tation of  her  children,  conveys  her  property 
to  one  of  them  upon  his  agreeing  to  hold  it 
for  the  benefit  of  all,  to  avoid  the  expense 
of  distributing  it  through  the  courts,  and 
he,  without  consideration,  conveys  it  to 
another  child  with  notice, — which  may  be 
enforced  under  a  statute  providing  that 
trusts  by  construction  need  not  be  in  writ- 
ing, but  may  be  proved  bv  parol.  Stahl  v. 
Stahl,  214  III.  131,  73  N.  E.  319,         68:  617 

74.  The  failure  to  perform  a  promise 
made  by  the  sole  beneficiary  of  a  will  to  the 
testator,  to  comply  with  his  request,  con- 
tained in  a  letter,  that  a  portion  of  the 
property  should  be  used  to  aid  certain  other 
persons,  is  not  such  a  fraud  as  will  create 
a  trust  ex  maleficio.  Orth  v.  Orth,  145  Ind. 
184,  42  N.  E.  277,  44  N.  E.  17,  32:  298 

75.  The  failure  to  perform  an  oral  prom- 
ise made  by  the  sole  heir  at  law  of  one 
desiring  to  dispose  of  her  estate  by  will 
to  third  persons,  that  he  will  dispose  of  her 
estate  as  she  desires,  cannot  make  the  heir 
at  law  of  the  promisor,  in  case  he  dies  in- 
testate, a  trustee  ex  maleficio  as  to  the  prop- 
erty inherited  by  him,  in  the  absence  of 
actual  fraud.  Cassels  v.  Finn,  122  Ga.  33, 
49  S.  E.  749,  68:  80 

76.  The  mere  expectation  by  testator 
that  the  legatee  will  dispose  of  the  prop- 
erty in  accordance  with  his  known  wishes 
does  not  subject  an  absolute  legacy  to  a 
secret  trust,  in  the  absence  of  any  promise, 
express  or  implied,  by  the  legatee.  Am- 
herst College  v.  Ritch,  151  N.  Y.  282,  45 
N.  E.  876,  37 :  305 

77.  The  active  co-operation  by  a  legatee 
in  the  making  of  an  absolute  legacy,  or  his 
silent  acquiescence  therein  with  knowledge 
that  the  testator  expects  he  will  apply  tl\e 
legacy  to  a  purpose  indicated  by  him,  has 
the  same  effect  as  an  express  promise  for 
the  purpose  of  creating  a  secret  trust  for 
the  disposition  of  the  property  in  accord- 
ance with  the  testator's  wishes.  Id. 

78.  A  change  of  intention  by  a  testator 
as  to  the  beneficiaries  of  a  secret  trust 
created  by  his  will  should  appear  with  the 
utmost  clearness  in  order  to  destroy  the 
legal  effect  of  writings  defining  his  inten- 
tion, signed  by  him  and  tiled  for  preserva- 
tion. Id. 
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Resulting  trusts. 

Application  of  Statute  of  Frauds,  see  supra, 
45. 

By  Conveyance  to  Corporation  Having 
Limited  Existence,  see  Corporations, 
721. 

Evidence  as  to,  see  Evidence,  2014. 

Protection  of  Purchaser  at  Judicial  Sale 
Against,  see  Judicial  Sale,  28. 

Barred  by  Laches,  see  Limitation  of  Ac- 
tions,  19,  21. 

See  also  supra,  4;   Contracts,  247. 

For  Editorial  Notes,  see  infra,  VII.  §  2. 

79.  A  trust  will  result  to  the  donor,  his 
heirs  or  legal  representatives,  in  case  of  a 
gift  upon  trusts  that  are  void  in  whole  or  in 
part  of  illegality,  if  the  property  is  not 
otherwise  disposed  of.  McHugh  v.  McCole, 
97  Wis.  166,  72  N.  W.  631,  40:  724 

80.  Upon  failure  of  a  trust  created  by 
will  because  it  creates  an  unlawful  per- 
petuity, and  failure  of  the  will  to  make 
other  lawful  provision,  a  resulting  trust 
arises  to  the  heir  or  next  of  kin,  and  the 
estate  will  be  administered  as  intestate 
propertv.  Andrews  v.  Lincoln,  95  Me.  541, 
50  Atl."^898,  56:  103 

81.  A  resulting  trust  enforceable  in 
equity  arises  where  one  person,  at  an- 
other's request,  takes  the  title  to  real  es- 
tate under  an  express  agreement  to  hold  it 
for,  and  convey  it  to,  the  latter,  upon  the 
repayment  of  the  purchase  monev.  Avery 
v.  Stewart,  136  N.  C.  426,  48  S.  E.  775, 

68:  776 

82.  Where  a  person  haA-ing  land-warrants 
in  his  hands,  under  an  agreement  to  enter 
them  for  the  joint  benefit  of  the  ownei 
and  himself,  entered  public  lands  and  took 
the  legal  title  in  his  own  name,  a  resulting 
trust  arises  in  favor  of  the  other  in  pro- 
portion to  his  interest  in  the  warrants. 
Reynolds  v.  Sumner,  126  111.  58,  18  N.  E, 
334,  1 :  327 

83.  A  resulting  trust  in  favor  of  one 
who  buys  and  pays  for  land,  taking  title  in 
the  name  of  another,  but  retaining  posses- 
sion of  the  deed,  with  intent  to  keep  the 
use  of  the  property  during  his  own  life,  ex- 
tends only  to  such  life  interest ;  and  the 
equitable  interest  in  the  remainder  will 
pass,  with  the  legal  title,  to  the  grantees. 
Cook  v.  Patrick,  135  111.  499,  26  N.  E.  658, 

11:  573 

84.  A  woman  who  purchases  land  witli 
money  fraudulently  obtained  from  a  man 
by  a  promise  to  marry  him  and  to  hold 
such  land  in  lieu  of  her  right  to  dower  un- 
der the  marriage  may  be  held  to  be  a  trus- 
tee on  her  refusal  to  marry  him.  and  the 
land  charged  with  a  lien  for  such  monev. 
Edwards  v.  Culbertson,  111  N.  C.  342,  16  S. 
E.  233.  18:  204 

e.  Revocation. 

See  also  supra.  16,  22;  infra,  106. 

For  Editorial  Notes,  see  infra,  VII.  §  13. 

85.  The  power  of  revocation  will  be  pre- 
sumed to  be  reserved  in  case  of  a  deed  of 
trust  constituting  a  gift,  in  the  absence  of 
proof   of   intention   to   make  it   irrevocable. 


Ewing  V.  Wilson,  132  Ind.  223,  31  N.  E.  64, 

19:  767 

86.  A  deed  in  trust,  making  a  gift,  will 
not  be  irrevocable  if  the  donor  did  not  in- 
tend to  make  it  so,  no  matter  what  may 
have  been  the  understanding  of  the  trustee 
or  of  those  who  drew  the  instrument, — 
especially  where  the  donor  acted  without 
counsel  other  than  that  of  the  trustee,  who 
had  great  influence  over  hiim.  Id. 

87.  A  trust,  having  been  once  completely 
constituted  by  a  deposit  in  a  bank  in  trust, 
followed  by  the  trustee's  declaration  of  the 
trust  to  the  beneficiary,  cannot  be  revoked. 
If  the  trustee  withdraws  the  money  and 
deposits  it  in  another  bank  in  his  own  name, 
his  estate  will  be  liable  therefor  after  his 
death.  Re  Atkinson,  16  R.  I.  413,  16  Atl. 
712,  3:392 

88.  A  settlement  of  an  estate  in  trust 
will  not  be  set  aside  because  of  the  failure 
of  the  settlor  to  understand  its  legal  im- 
port, where  he  has  ratified  it  by  giving 
the  trustee  directions  as  to  the  payment  of 
proceeds  and  filing  a  bill  to  procure  the  ap- 
pointment of  a  new  trustee, — at  least  after 
the  lapse  of  more  than  ten  years  after  its 
execution.  Ricards  v.  Safe  Deposit  &  T. 
Co.  97  Md.  608,  56  Atl.  397,  63:  145 

89.  A  settlement  of  property  in  trust, 
which  is  expressly  stated  to  be  irrevocable, 
cannot  be  revoked  by  releases  on  the  part 
of  the  beneficiaries  in  esse  and  a  conveyance 
by  the  trustee  to  the  settlor  free  from  the 
trust,  follow^ed  by  her  devise  of  the  prop- 
erty, since  the  interposition  of  a  duly  con- 
stituted tribunal  is  necessary  to  effect  such 
revocation,  if  it  can  be  effected.  Neisler  v. 
Pearsall,  22  R.  I.  367,  48  Atl.  8,  52:  874 

90.  The  want  of  a  power  of  revocation 
in  a  deed  of  trust  created  by  an  old  man 
who  is  in  fear  of  hereditary  insanity,  made 
more  probable  by  his  own  intemperate 
habits,  is  not  fatal  and  needs  no  explana- 
tion, where  the  income,  except  meager  com- 
missions to  the  trustees,  is  reserved  to  him- 
self, together  with  the  power  of  disposal  of 
the  propertv  by  will.  Reidy  v.  Small,  154 
Pa.  505,  26  Atl.  602,  20:  362 

91.  One  who  makes  a  voluntary  deed  for 
his  own  benefit  cannot  revoke  his  act  ex- 
cept subject  to  the  approval  of  a  court  hav- 
ing jurisdiction  of  such  matters.  Neal  v. 
Black,  177  Pa.  83,  35  Atl.  561,  34:  707 

92.  A  grantor  cannot  revoke  a  deed  in 
trust  for  his  own  maintenance  during  life, 
providing  that  the  property  then  "shall  de- 
scend" to  his  "legal  representatives."  ex- 
cluding a  certain  person  named;  nor  will 
a  reconveyance  by  the  trustee  be  effective 
to  defeat  the  interests  of  the  remainder- 
men. Ewing  V.  Jones,  130  Ind.  247,  29  N. 
E.  1057,  15:  75 

93.  A  trust  deed  prompted  by  intem- 
perate and  improvident  habits  of  the  grant- 
or, creating  a  trust  to  pay  the  income  to 
him  during  life  and  at  his  deatli  to  convey 
to  certain  persons,  without  reserving  any 
power  of  revocation,  makes  an  irrevocable 
trust.     Wilson  v.  Anderson,  186  Pa.  531,  40 

,  Atl.  1096,  44:  542 

94.  An  intent  to  revoke  a  trust  created  by 
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deed  is  not  shown  by  a  will  which  does 
not  mention  it,  but  revokes  "all  other  wills," 
where  the  testator  has  for  years  treated 
the  deed  as  in  full  force,  and  has  other  real 
and  personal  estate  not  covered  by  the 
deed,  on  which  the   will  operates.  Id. 


f.  Termination;    Release;    Discharge. 

Power    of    Court    to    Destroy    Trust,    see 

Courts,  8. 
Release  of  Executor  from  Executorial  Trust. 

see  Executors  and  Administrators,  176. 
See  also  supra,  30,  31a. 
For  Editorial  Notes,-  see  infra,  VII.  §§  12,  13. 

95.  A  purely  passive  trust  is  annihilated 
as  soon  as  created,  by  the  operation  of  the 
statute  Wis.  Rev.  Stat.  1898,  §  2075,  caus- 
ing the  legal  title  to  vest  with  the  benefi- 
cial right.  Holmes  v.  Walter,  118  Wis.  409, 
95  N.  W.  380,  62:  986 

96.  The  death  of  the  first  life  tenant  will, 
under  the  statute  of  uses,  terminate  an 
active  trust  created  by  will  in  favor  of 
one  for  life  and  at  her  death  in  favor  of 
her  children  for  life,  with  remainder  at 
their  death  to  their  children  in  fee,  where 
the  active  powers  and  duties  of  the  trus- 
tee cease  at  the  death  of  such  tenant,  and 
the  remainder  in  fee  has  then  become 
vested.  Gindrat  v.  Western  R.  of  Ala.  96 
Ala.  162,  11   So.  372,  19:  839 

97.  A  trust  is  not  extinguished  by  an 
abandonment  or  violation  of  their  trusts 
by  the  trustees,  or  by  the  fact  that  the 
trust  has  become  impracticable.  People  ex 
rel.  Ellert  v.  Cogswell,  113  Cal.  129,  45  Pac. 
270.  35:  269 

98.  Express  trusts  of  realty  which  are 
valid  in  their  creation  are  made  indestructi- 
ble by  the  New  York  statute  of  uses  and 
trusts,  §§  63,  65  (4  R.  S.  8th  ed.  p.  2439), 
which  declare  that  the  beneficiary  cannot 
assign  or  in  any  manner  dispose  of  his  in- 
terest, and  that  every  sale,  conveyance,  or 
other  act  of  the  trustee  in  contravention  of 
his  trust  shall  be  absolutely  void.  Cuthbert 
V.  Chauvet,  136  N.  Y.  326,  32  N.  E.  1088, 

18:  745 

99.  A  declaration  of  trust,  made  in  con- 
sideration of  a  conveyance  of  land,  al- 
though at  a  later  date,  is  valid  and  irre- 
vocable, and  cannot  be  limited  or  affected 
by  susequent  acts  or  contracts  of  the  trus- 
tee with  a  stranger  to  the  parties  named 
in  the  instrument.  McArthur  v.  Gordon, 
126  N.  Y.  597,  27  N.  E.  1033,      ■        12:  667 

100.  Where  a  will  which  devises  manu- 
facturing property  to  trustees,  with  direc- 
tions to  permit  testator's  three  sons  to  oc- 
cupy and  improve  it  for  their  joint  benefit 
so  long  as  they  can  agree  and  make  the 
business  profitable,  and  when  they  fail  to 
do  so  to  sell  the  same,  invest  the  proceeds, 
and  pay  over  to  each  son  one  third  of  the 
accumulated  fund  upon  his  arriving  at  the 
age  of  fifty  years,  contains  a  clause  which 
requires  the  property  to  be  appraised  and 
sold,  if  one  of  the  sons  so  desires,  to  either 
two   if   they   will   buy   it   at   the  appraised 


value,  otherwise  to  strangers, — a  sale  to 
two  of  the  sons  imder  the  latter  clause  will 
not  terminate  the  trust,  but  it  will  con- 
tinue, as  to  the  proceeds,  the  same  as  if 
the  sale  had  been  made  under  the  other 
provision  of  the  will.  Kendall  v.  Gleason, 
152  Mass.  457,  25  N.  E.  838,  9:  509 

101.  One  who,  although  having  knowl- 
edge of  the  facts,  takes  a  grant  from  the 
trustee  of  land  held  under  an  unrecorded 
trust,  is  not  bound  to  hold  the  property  sub- 
ject to  the  trust,  when  the  trustee  acts 
under  written  authority  of  the  cestuis  que 
trust.  Matthews  v.  Thompson,  186  Mass. 
14,  71  N.  E.  93,  66:  421 

102.  When  an  instrument  creating  a  trust 
does  not  in  terms  or  by  necessary  implica- 
tion prohibit  the  termination  thereof,  if  all 
parties  who  are  or  may  be  interested  are  in 
existence  and  are  sui  juris,  they  may,  by 
uniting,  terminate  the  trust  subject  to  such 
restraints  as  are  contained  in  Wis.  Rev. 
Stat.  1898,  §§  2089.  2091.  Holmes  v.  Walter, 
118  Wis.  409,  95  N.  W.  380,  62:  986 

103.  The  co-operation  of  prior  mort- 
gagees subject  to  whose  rights  property  has 
been  conveyed  in  trust  is  not  necessary  to 
a  valid  discharpre  of  the  trust.  Matthews 
v.  Thompson,  186  Mass.  14,  71  N.  E.  93, 

66:  421 

104.  Instruments  executed  by  persons  en- 
titled to  set  aside  a  secret  trust  created  by 
a  testator  in  favor  of  educational  institu- 
tions as  a  settlement  of  pending  litigation, 
in  which  they  imdertake  to  release  their 
claims  and  to  abstain  from  suits  to  con- 
strue or  set  aside  the  will,  and  actually 
remise,  release,  and  discharge  the  trustees 
and  their  grantees  from  all  claims  and  de- 
mands whatsoever  which  the  persons  exe- 
cuting the  papers  have  against  them,  will 
leave  the  property  in  the  hands  of  the  trus- 
tees subject  to  the  trust,  and  will  not  trans- 
fer it  to  them  to  dispose  of  as  they  desire. 
Amherst  College  v.  Pitch,  151  N.' Y.  282, 
45  N.  E.  876,  ^  37:  305 

105.  A  provision  by  which  testator  placed 
property  intended  for  the  benefit  of  his 
son  in  trust  will  not  be  set  aside  and  the 
property  turned  over  to  the  son,  upon  evi- 
dence that,  at  the  time  the  trust  was  estab- 
lished,- the  son  was  partially  paralyzed  and 
testator  feared  he  would  become  mentally 
incapacitated,  but  that  in  fact  he  did  not 
become  so,  and  that  his  health  had  become 
so  far  restored  that  he  was  perfectly  com- 
petent to  manage  his  estate.  Carpenter  v. 
Sturgeon,   119   Ky.   582,  84   S.  W.   737, 

106.  Incapability  of  the  life  tenant  of  a 
settlement  in  trust  for  the  benefit  of  a 
woman  and  her  children  to  bear  children 
cannot  be  proved  by  expert  medical  testi- 
mony for  the  purpose  of  enabling  the  set- 
tlor and  life  beneficiary  to  terminate  the 
trust  and  cut  off  the  children's  contingent 
interests.  Ricards  v.  Safe  Deposit  &  Trust 
Co.  96  Md.  608,  56  \tl.  397,  63:  145 
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n.  Trustees. 
a.  Appointment;   Resignation;   Removal. 

Appointment. 

Effect  on'  Charitable  Trust  of  Failure  to 
Appoint,  see  Charities,  104. 

Discrimination  against  Nonresidents  as  to, 
see  Constitutional  Law,  381. 

Jurisdiction  to  Appoint,  see  Courts,  302. 

Of  Executor  or  Administrator,  see  Execu- 
tors and  Administrators,  I. 

Wife's  Power  to  Appoint  Husband,  see  Hus- 
band and  Wife,   142. 

Power  of  Municipality  to  Act  as  Trustee, 
see  Municipal  Corporations,  53. 

See  also  infra,   118. 

107.  A  trustee  or  trustees  will  be  ap- 
pointed by  the  court  to  take  gifts  and  apply 
them  to  the  purposes  of  the  trust,  when 
necessary  to  prevent  the  failure  thereof. 
Hoeffer  v.  Clogan,  171  111.  462,  49  N.  E.  527, 

40:  730 

108.  A  court  of  equity  may  appoint  a 
trustee,  rather  than  an  administrator  ad 
litem,  to  represent  the  rights  of  an  estate 
in  the  litigation  during  the  time  the  regu- 
lar administrator  is  unable  to  act.  Unit- 
ed States  Casualty  Co.  v.  Kacer,  169  Mo. 
301,  69  S.  W.  370,  58:436 

109.  Minn.  Gen.  Laws  1883,  chap.  107,  au- 
thorizing the  organization  of  annuity,  safe 
deposit,  and  trust  companies  with  power 
to  act  as  trustee,  guardian,  etc.,  is  not  un- 
constitutional because  it  grants  to  a  cor- 
poration the  power  to  act  in  a  fiduciary 
capacity,  or  because  it  does  not  require  it 
to  take  an  oath  or  give  a  bond,  as  in  the 
case  of  natural  persons.  Minnesota  Loan 
&  T.  Co.  V.  Beebe,  40  Minn.  7,  41  N.  W.  232, 

2:  418 

110.  The  persons  described  by  their  offi- 
cial designation,  and  their  successors,  and 
not  the  corporations  with  which  they  are 
connected,  are  intended  to  be  made  trustees 
by  a  will  giving  property  in  trust  to  the 
mayor  of  a  city  and  the  presidents  of  two 
incorporated  societies,  and  their  successors 
forever.  Cottman  v.  Grace,  112  N.  Y.  299, 
N.  E.   529,  ■  2:  137 

11.  If  a  corporation  to  which  property 
is  devised  in  trust  for  the  support  of  com- 
mon schools  is  incapable  of  acting  as  a 
trustee,  the  trust  does  not  thereby  fail,  but 
the  proper  court  may  appoint  a  new  trustee. 
Skinner  v.  Harrison  Twp.  116  Ind.  139,  18 
N.  E.  529,  2:  137 

112.  Where  a  person  named  in  a  will  as 
trustee  dies  before  the  testator,  the  title  to 
the  lands  embraced  in  the  trust  descends 
to  the  heir  at  law,  charged  with  the  trust; 
and  where  the  heir  at  law  is  the  cestui 
que  trust,  and  the  trust  is  an  active  one, 
needing  the  interposition  of  an  independ- 
ent trustee,  the  court  will  appoint  one  in 
the  place  of  the  one  named  in  tlie  will. 
Woodruff  V.  Woodruff  (N.  J.  Ch.)  44  N.  J. 
Eq.  349,   16  Atl.  4,  1 :  380 

113.  The  validity  of  a  trustee's  appoint- 
ment is  not  open  to  collateral  attack  in  an 
action  involving    the  title  to  trust  property. 


First  Nat.  Bank  v.  National  Broadway 
Bank,  156  N.  Y.  459,  51  N.  E.  398,  42:  139 
Resignation. 

Effect   of,   on  Charitable   Trust,   see   Chari- 
ties,  108. 

114.  The  power  of  a  trustee  to  resign  af- 
ter acceptance  may  be  conferred  by  the  in- 
strument creating  the  trust.  Stearns  v. 
Fraleigh,  39  Fla.  603,  23  So.  18,  39:  705 

115.  A  resignation  of  a  trust  already  ac- 
cepted, and  not  a  refusal  to  accept  it,  is 
made  by  an  instrument  reciting  that  prop- 
erty is  held  in  trust,  and  referring  to  the 
trust  deed  for  further  description  thereof, 
and  declaring  that  the  trusteeship  is  there- 
by resigned  and  relinquished.  Id. 

116.  A  disclaimer  by  a  person  sued  as 
trustee  long  after  his  appointment,  although 
he  has  never  executed  a  bond  as  such,  re- 
lates back  to  the  time .  of  appointment. 
Hughes  v.  Brown,  88  Tenn.  578,  13  S.  W. 
286,  8:480 

117.  No  notice  of  the  resignation  of  a 
trustee  is  required  to  be  given  to  the  heirs 
of  one  for  whom,  during  her  life,  the  trust 
is  held,  and  whose  heirs  on  her  death  are 
entitled  to  the  property  absolutely,  since  she 
has  no  heirs  until  after  her  death.  Leake 
V.    Watson,    58    Conn.    332,    20    Atl.    343, 

8:  666 
Removal. 
For  Editorial  Notes,  see  infra,  VII.   §   6. 

118.  A  provision  in  a  will  creating  a  trust, 
giving  the  beneficiaries  power  to  remove 
the  trustee  and  appoint  another  without 
aid  of  the  courts,  for  what  they  may  deem 
good  and  sufficient  cause,  is  valid,  and  will 
be  given  effect  bv  the  courts.  May  v.  May, 
5  App.  D.  C.  552'  41 :  767 

119.  Power  of  removal  of  a  trustee,  giv- 
en the  beneficiaries  by  the  will  creating  the 
trust,  must  not  be  exercised  wantonly,  ca- 
priciously, or  arbitrarily,  and  its  exercise 
may  be  reviewed  by  a  court  of  equity.      Id. 

120.  Failure  of  one  of  the  beneficiaries 
of  a  trust  to  participate  in  the  removal  of 
the  trustee  under  a  power  contained  in  a 
will  creating  it,  required  to  be  exercised  by 
all  the  beneficiaries,  will  not  render  the  re- 
moval invalid,  where  such  beneficiary  was 
represented  by  another  under  a  power  of 
attorney,  and  subsequently  ratifies  it  and 
all  action  in  the  premises.  Id. 

121.  Deep-seated  and  irreconcilable  dis- 
sension between  the  beneficiaries  of  a  trust 
and  the  trustee,  not  superinduced  for  the 
mere  purpose  of  getting  rid  of  the  latter,  is 
sufficient  to  justify  his  removal  under  a 
power  given  by  the  beneficiaries  by  will, 
even  if  his  conduct  is  otherwise  unobjec- 
tionable. Id. 

122.  Mere  unfriendliness  of  a  cestui  que 
trust  toward  a  trustee  is  not  sufficient 
ground  for  the  removal  of  the  latter.  Polk 
V.    Linthicum,    100    Md.    615,    60    Atl.   455, 

69:  920 

123.  The  removal  of  the  widow  as  trustee 
of  a  fund  provided  for  the  benefit  of  testa- 
tor's daughter  is  required,  where  she  elected 
to  take  her  dower  rights  in  opposition  to 
the  will,  thereby  depleting  the  trust  estate, 
and  destroying  a  very  important  part  of  the 
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scheme  of  the  testator,  remarried  within  a 
short  time,  became  estranged  from  the 
cestui  que  trust  and  her  cotrustees  so  that 
no  intercourse  could  subsist  between  tliem, 
and  kept  the  estate  in  needless   litigation. 

Id. 
124.  A  married  woman  who  has  consti- 
tuted herself  a  trustee  in  the  state  where 
the  trust  fund  remains  is  not  devested 
of  her  title  to  the  fund  bj'  removal  to  an- 
other state  by  the  laws  of  which  she  could 
not  be  appointed  a  trustee.  Schluter  v. 
Bowery  Sav.  Bank,  117  N.  Y.  125,  22  N.  E. 
672,  5:  541 

b.  Rights,   Powers,  Duties,  and   Liabilities. 

Release  of  Trustee,   see   infra,   206. 

Appealability  of  Order  Affecting  Trustee, 
see  Appeal  and  Error,  8. 

Action  by  Board  of  Trustees,  see  Boards, 
1. 

Showing  Capacity  of  Trustees  to  Sue,  see 
Pleading,  198. 

Amending  Trustee's  Answer,  see  Pleading, 
126. 

Costs  to  Trustee,  see  Costs  and  Fees,  16. 

Indorsement  by  Trustee,  see  Bills  and 
Notes,   110. 

Bona  Fide  Purchaser  of  Note  from  Trustee, 
see  Bills  and  Notes.  246. 

Recovery  by  Trustee  Whose  Title  Derived 
through  Champertous  Conveyance,  see 
Champerty,  9. 

Garnishment  of  Trustee,  see  Garnishment, 
31. 

Gift  of  Bond  to  Trustee,  see  Gift,  26,  34. 

Effect  of  Judgment  against  Trustee,  see 
Judgment,  302. 

Trustees  as  Parties,  see  Parties,  II.  a,  6. 

Right  to  Sue  on  Contract,  see  Parties,  45- 
47. 

Trustee  as  Attorney,  see  Principal  and 
Surety,  13. 

Township  Trustees  Acting  in  Fiduciary  Ca- 
pacity, see  Towns,  26. 

Liability  as  Stockholder,  see  Banks,  23; 
Corporations,  546. 

Liability  for  Loss  of  Trust  Funds  Deposited 
in   Bank,  see   Banks,  84. 

Liability  of  County  Trustee,  see  Officers 
207'. 

Liability  to  Pay  Interest,  see  Interest,  I. 
f. 

Limitation  of  Action  on  Trustee's  Bond, 
see  Limitation  of  Actions,  46. 

Sureties  on  Bond  of  Trustee,  see  Principal 
and    Surety,    33. 

Rights  of  Sureties  for  Trustees,  see  Prin- 
cipal and  Surety,  50. 

Release  of  Sureties  on  Bond,  see  Principal 
and  Surety,  33. 

Making  Reasonable  Allowance  to  Surety 
Company  on  Bonds  of,  see  Constitu- 
tional Law,  397. 

Trustees  in  Assignment  for  Creditors,  see 
Assignments   for   Creditors,   III. 

As  to   Trustees  of  Charities,  see  Charities. 

As  to  Rights,  Powers,  and  Duties  of  Ex- 
ecutors and  Administrators,  see  Eexcu- 
tors  and  Administrators,  II.  a. 


Powers  of  Trustee  in  Mortgage,  see  Mort- 
gage, I.  f. 
See  also  supra,  97-100. 
For  Editorial  Notes,  see  infra,  VII.  §§  5-9. 

Title  of  trustee. 
See  also  infra,  212. 

125.  A  devise  of  land  to  trustees,  with 
power  to  collect  the  income  for  charitable 
purposes  giving  them  power  to  appoint 
their  successors,  and  providing  against  fail- 
ure of  trustees  indefinitely,  passes  the  fee, 
if  the  devise  is  valid.  Johnson  v.  Johnson, 
92  Tenn.   559,  23  S.  W.  114,  22:  179 

126.  Trustees  take  the  legal  title  by  im- 
plication where  they  are  required  to  hold 
it  for  a  long  period  in  order  to  pay  specific 
legacies,  including  annuities  to  a  large  num- 
ber of  persons  for  life,  and  their  duties  re- 
quire them  keep  the  estate,  real  and  per- 
sonal, so  invested  as  to  be  not  only  safe, 
but  productive.  Hale  v.  Hale,  146  111.  227, 
33  N.  E.  858,  20:  247 

127.  A  will  giving  to  testator's  nephew 
and  two  nieces  the  residue  of  his  property 
in  equal  shares,  to  be  held  in  trust  by  exec- 
utors or  trustees,  consisting  of  the  nephew 
and  one  of  the  nieces,  in  case  the  other 
niece  marries  the  property  to  be  held  and 
owned  by  the  trustees,  transfers  the  prop- 
erty to  the  trustees  in  trust  for  themselves 
and  the  other  niece;  and  no  interest  passes 
to  the  testator's  heirs  at  law  which  will 
entitle  them  to  maintain  a  bill  for  the 
division  of  the  property  according  to  the 
statute  of  distributions.  Gale  v.  Nickerson, 
151    Mass.  428,  24  N.   E.   400,  9:  200 

128.  Under  a  will  creating  a  trust  for 
the  testator's  widow  and  children  in  the 
residue,  after  certain  payments,  of  the  rents 
and  profits  of  certain  real  estate  during 
their  lives,  the  fee  to  be  conveyed  by  the 
trustees  to  his  grandchildren  when  the 
youngest  became  twenty -one  years  of  age, 
a  son  acquires  no  interest  in  the  real  estate. 
De  Haven  v.  Sherman,  131  HI.  115,  22  N. 
E.  711,  6:  745 
Management  and  disposal  of  trust  property 

generally. 

By  Executor  or  Administrator,  see  Execu- 
tors  and  Administrators,  II.   a,  2. 

Liability  of  Probate  Judge  for  Loss  of  Pub- 
lic Funds  by  Bank's  Failure,  see  Judges, 
65. 

See  also  supra,  87. 

For  Editorial  Notes,  see  infra,  VII.  §  8. 

129.  The  interposition  of  a  court  of  equity- 
to  preserve  a  trust  estate  from  destruction 
by  reason  of  some  circumstance  not  fore- 
seen and  provided  for  by  the  creator  of  the 
trust  cannot  extend  to  any  change  of  the 
trustee's  scheme  further  than  is  necessary 
for  the  preservation  of  the  property.  Bug- 
gies V.  Tyson,  104  Wis.  500,  79  N.  W.  766. 
81  N.  W.  367,  48:  809 

130.  The  right  of  a  trustee  to  sue  for 
property  which  it  is  his  duty  to  hold  in 
trust  for  a  certain  person  during  her  life, 
and  which  will  then  go  to  her  heirs,  doea 
not  depend  on  her  interest  in  the  property. 
He  is  imder  obligation  to  keep  it  safely 
until  her  death.  Leake  v.  Watson,  58  Conn. 
332,  20   Atl.   343,  8:  666 
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131.  A  trustee's  offer  of  judgment  or 
failure  to  answer  in  a  suit  attacking  the 
trust  is  within  the  prohibition  of  a  statute 
declaring  that  any  act  in  contravention  of 
the  trust  shall  be  void.  Cuthbert  v.  Chau- 
vet,  136  K  Y.  326,  32  X.  E.  1088,       18:  745 

132.  A  trustee  cannot  request  instruc- 
tions of  the  court  as  to  what  may  be  his 
duty  upon  the  happening  of  future  con- 
tingiences.  Bullard  v.  Chandler,  149  Mass. 
532,  21  X.  E.  951,  5:  104 

133.  No  power  to  incorporate  the  es- 
tate is  conferred  upon  trustees  by  a  will 
giving  power  to  sell,  exchange,  lease,  convey, 
or  in  any  other  way  dispose  of  the  trust 
property  and  invest  and  reinvest  the  pro- 
ceeds, where  the  testator's  widow  is  to 
receive  the  income  during  life,  and  at  her 
death  the  estate  is  to  be  divided  among 
designated  heirs,  share  and  share  alike. 
Garesche  v.  Levering  Investment  Co.  146 
Mo.  436,  48  S.  W.  653,  46:  232 

134.  A  separate  fund  for  the  care  of  a 
burial  lot  and  another  for  the  saying  of 
masses  cannot  be  set  aside  by  an  executor 
under  a  will  creating  a  trust  "to  pay  the 
expense  of  keeping  my  burial  lot  in  a  proper 
and  respectable  condition  and  for  having 
anniversary  mass  said  annually,"  leaving 
it  entirely  to  the  executor's  discretion  to 
provide  for  the  perpetuation  of  such  serv- 
ices in  any  way  he  may  deem  proper,  since 
the  branches  of  the  trust  are  to  be  admin- 
istered together  by  the  same  trustee.  Web- 
ster V.  Sughrow,  69  X.  H.  380,  45  Atl.  139, 

48:  100 

135.  A  donation  from  trust  funds  to  aid 
in  huilding  a  hotel  when  this  is  necessary 
to  secure  its  location  near  real  property 
l)elonging  to  the  trust  estate,  the  value  of 
which  will  be  largely  enhanced  thereby,  is 
not  beyond  the  power  of  tustees  under  a 
will  which  creates  a  trust  to  continue  until 
the  death  of  all  of  certain  annuitants  and 
of  testator's  children  and  of  his  grand- 
children living  at  his  death,  after  which  the 
estate  is  to  be  divided  among  his  descend- 
ants then  living,  and  which  provides,  after 
paying  certain  annuities,  for  a  division  of 
three  fourths  of  the  net  income  between 
testator's  children,  and  for  a  reserve  fund 
to  be  made  of  the  remaining  one  fourth 
as  security  against  losses  by  shrinkage; 
where  the  trustees  can  pay  the  subscription 
from  the  reserve  fund,  without  disabling  the 
performance  of  other  provisions  with  re- 
spect to  that  fund,  and  the  will  expressly 
empowers  them  to  invest  and  reinvest  this 
fund,  as  well  as  to  do  all  that  the  testator 
could  lawfully  do,  if  living,  with  respect  to 
a  part  of  the  real  estate  and  the  manage- 
ment thereof  and  the  investing  and  reinvest- 
ing of  the  proceeds  thereof.  Drake  v. 
Crane,   127  Mo.  85,  29  S.  W.   990,     27 :  653 

136.  It  is  the  duty  of  a  trustee  to  ex- 
ercise a  supervision  over  the  care  and  com- 
fort of  an  incompetent  person  for  whose 
support,  in  consideration  of  the  conveyance 
of  a  farm,  he  has  made  a  declaration  of 
trust  to  appropriate  the  net  rents  of  the 
farm  or  the  interest  on  its  price  if  sold; 
and  he  should  apply  the  proceeds,  so  far  as 


necessary  to  that  purpose,  wherever,  with- 
in reasonable  limits,  such  person  may  be 
cared  for  and  supported.  McArthur  v.  Gor- 
don, 126  N.  Y.  597,  27  N.  E.  1033,        12:  667 

137.  Trustees  against  whom  judgment  is 
rendered  for  taxes  upon  the  trust  e-state 
are  entitled  to  pay  it  from  the  trust  fund 
and  be  credited  with  the  amount  so  paid. 
Detroit  v.  Lewis,  109  Mich.  155,  66  N.  W. 
958,  32 :  439 

138.  A  man  who  receives  property  in 
trust  for  the  support  of  his  wife  and  chil- 
dren cannot,  after  mingling  the  income  with 
his  own  funds  for  a  period  of  years  without 
keeping  or  stating  an  account,  and  making 
improvements  on  the  trust  property,  go 
back,  charge  himself  with  the  income  re- 
ceived, and  credit  the  account  with  the  cost 
of  the  improvements,  leaving  himself  debtor 
to  the  beneficiaries,  on  the  theory  that  it 
was  his  personal  duty  to  support  his  fam- 
ily, for  the  purpose  of  preventing  his  cred- 
itors from  reaching  the  improvements.  Na- 
tional Valley  Bank  v.  Hancock,  100  Va.  101, 
40  S.  E.  611,  57:  728 
Sale,  mortgage,  or  pledge  of  trust  property. 
Presumption  as  to,  see  Evidence,  286. 
See  also  supra,  98,  100,  101,  133. 

139.  A  conveyance  to  his  successor  by  a 
trustee  who  resigns  is  not  necessary  in  or- 
der to  give  the  new  trustee  power  to  convey 
the  title  of  the  .property  on  a  sale  authorized 
by  the  trust  deed.  Stearns  v.  Fraleigh, 
39  Fla.  603,  23  So.  18,  39:  705 

140.  An  order  directing  the  sale  of  prop- 
erty in  accordance  with  a  petition  by  a 
trustee  for  the  sale  of  the  entire  property 
embraced  in  the  conveyance  to  him,  for  the 
purpose  of  supplying  the  immediate  necessi- 
ties of  all  the  beneficiaries,  including  chil- 
dren, and  of  making  permanent  invest- 
ments for  their  benefit,  will  be  construed  to 
direct  an  absolute  sale  of  the  entire  estate, 
including  the^  legal  fee  in  remainder,  which 
had  vested  in  the  children,  as  well  as  their 
equitable  interests,  notwithstanding  that 
an  order  appointing  a  guardian  ad  litem 
states  the  case  as  an  "application  to  sell 
trust  property."  Richards  v.  East  Tennes- 
see, V.  &  G.  R.  Co.  106  Ga.  614,  33  S.  E. 
193,  45:712 

141.  Equity  has  no  jurisdiction  to  pass  a 
decree  permitting  future  sales  by  a  trustee 
of  ground  rents  held  by  him  under  a  will 
creatmg  contingent  remainders,  which  ex- 
pressly forbids  such  sale  during  the  contin- 
uance of  the  trust,  either  under  its  gen- 
eral powers  or  under  a  statute  enabling  it 
to  decree  a  sale  of  estates  held  subject  to 
remainders  where  all  the  persons  who  would 
be  entitled  if  the  contingency  had  happened 
at  the  time  of  the  decree  are  parties  and 
the  sale  appears  advantageous  to  all  con- 
cerned. Ball  V.  Safe  Deposit  &  T.  Co.  92 
Md.  503.  48  Atl.   155,  52:403 

142.  The  conveyance  by  deed  dtily  re- 
corded, by  one  h.olding  property  upon  an 
tmrecorded  trust  under  written  authority 
from  the  cestuis  que  trust,  is  sufficient  to 
convey  the  trust  interest  under  a  statute 
providing  that  no  estate  or  interest  in  land 
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shall  be  assigned,  granted,  or  surrendered, 
unless  by  an  instrument  in  writing  signed 
by  the  grantor  or  by  his  authority.  Mat- 
thews V.  Thompson,  186  Mass.  14,  71  N.  E. 
93,  66:421 

143.  A  deed  by  a  trustee  to  a  third  person 
in  contravention  of  the  trust  is  not  void 
as  matter  of  law,  but  the  legal  title  will 
pass  to  the  purchaser,  subject  to  the  right 
of  the  cestui  que  trust  to  go  into  a  court 
of  equity  and  disaffirm  the  sale,  or  have  the 
purchase  price  brought  in  and  secured  for 
his  benefit.  Robinson  v.  Stone,  118  Ala. 
273,  24  So.  984,  45:  66 

144.  A  cestui  que  trust  by  taking  a  judg- 
ment against  his  trustee  for  the  price  of 
trust  property  wrongfully  sold  thereby  rat- 
ifies the  sale  and  waives  his  right  to  pursue 
the  purchaser.  Carter  v.  GiUaon,  61  Neb. 
207,  85  N.  W.  45,  52 :  468 

145.  The  liability  of  a  trustee  who,  in  con- 
sideration of  a  deed,  has  charged  property 
with  a  trust  for  the  support  of  an  incompe- 
tent person,  cannot  be  avoided  by  trans- 
ferring the  property  charged  with  such  sup- 
port; but  he  is  liable  for  such  part  of  the 
expense  thereof,  if  not  furnished  by  his 
grantee,  as  cannot  be  recovered  from  the 
land  itself  or  from  the  second  grantee.  Mc- 
Arthur  v.  Gordon,  126  N.  Y.  597,  27  N.  E. 
1033,  12:667 

146.  One  holding  the  title  to  real  estate 
in  trust  for  another  is  not,  upon  selling  the 
land,  bound  to  search  the  records  for  liens 
against  the  true  owner  before  paying  over 
the  proceeds  to  him,  in  order  to  avoid  the 
risk  of  being  compelled  to  account  for  the 
proceeds  a  second  time  to  his  judgment 
creditors.  Bartz  v.  Paff,  95  Wis.  95,  69  N. 
W.    297,  37 :  848 

147.  The  sanction  of  the  court  should  be 
obtained  by  trustees  before  making  mort- 
gages, where  their  power  to  make  them  is 
not  clear.  Greene  v.  Greene,  19  R.  I.  619,  35 
Atl.   1042,  35:  790 

148.  Power  to  pledge  is  not  included  in 
a  power  to  sell  and  to  reinvest  trust  prop- 
erty. First  Nat.  Bank  v.  National  Broad- 
way  Bank,   156   N.   Y.   459,   51   N.   E.    398, 

42:  139 
Investments. 

By  Executors,  see  Executors  and  Adminis- 
trators, 44,  45. 
For  Editorial  Notes,  see  infra,  VII.  §  7. 

149.  Trustees  may  use  trust  funds  for 
building  on  vacant  land  held  by  them  under 
a  will  giving  them  the  right  to  change  in- 
vestments and  even  the  real  estate,  if  nec- 
essary to  protect  beneficiaries,  only  requir- 
ing that  such  changes  of  the -investment 
shall  be  "to  any  other  and  others  of  a  like 
nature,  as  near  as  may  be," — at  least  when 
the  testator's  intention  to  keep  the  propor- 
tions between  personalty  and  realty  sub- 
stantially unchanged  has  been  frustrated  by 
losses  of  investments.  Greene  v.  Greene, 
19  R.  I.  619,  35  Atl.   1042,  35:  790 

150.  Trust  moneys  invested  by  the  trustee 
in  the  purchase  of  a  part  of  a  mortgage 
debt  represented  by  a  decree  of  foreclosure 
on  an  agreement  that  this  shall  be  junior 
in   right   to  the  other  part   of   the   decree 


may  be  deemed  a  part  of  the  purchase 
money  of  the  property,  when  the  trustee 
purchased  it  on  a  sale  under  the  other  part 
of  the  decree,  which  constitutes  the  first 
lien.  Green  v.  Green,  56  S.  C.  193,  34  S.  E. 
249.  .  46 :  525 

151.  The  remedy  of  the  cestui  que  trust 
for  investment  by  the  trustee  of  funds 
Avhich  are  in  fact  subject  to  an  implied 
trust,  but  which  the  trustee,  in  good  faith, 
uses  as  her  own  to  pay  part  of  the  pur- 
chase price  of  property,  may  be  limited  to 
a  claim  for  repayment  of  the  trust  money, 
with  a  lien  on  tne  property  therefor,  with- 
out giving  any  right  to  the  property  itself 
or  any  part  thereof,  except  as  security.     Id. 

152.  While  trust  funds  may  sometimes 
be  properly  invested  in  railroad  stock,  yet 
a  trustee  under  a  deed  of  trust  containing 
no  specific  directions  concerning  invest- 
ments will  be  compelled  to  make  good  the 
losses  sustained  by  investing  in  such  stock 
after  he  has  already  invested  between  one 
fifth  and  one  fourth  of  the  entire  trust 
fund  in  stock  of  the  same  road,  where  the 
road  runs  through  a  new  and  comparatively 
unsettled  country,  has  required  a  great 
outlay  of  money,  is  heavily  indebted,  and 
its  continued  prosperity  cannot  be  predict- 
ed, although  he  acted  in  good  faith  and 
upon  the  advice  of  persons  whom  he  consid- 
ered qualified  to  give  advice  upon  the  sub- 
ject. Dickinson's  Appeal,  152  Mass.  184, 
25  N.  E.  99,  9:  279 
Misapplication;  loss  generally. 

Parol  Evidence  to  Show  Proper  Application, 

see  Evidence,  1077. 
See  also  infra,   207,  21S-226. 

153.  Trustees  who  have  in  good  faith  ex- 
pended moneys  under  an  invalid  trust  which 
they  believed  to  be  valid  cannot  be  com- 
pelled to  account  therefor  to  those  who 
have  long  stood  by  and  allowed  the  ex- 
penditures without  objection.  Kelly  v. 
Nichols,  18  R.  I.  62,  25  Atl;  840,  19:  413 

154.  The  trustee  of  a  life  tenant  of  part 
of  a  residuary  estate,  who  receives  income 
therefrom,  is  liable  therefor  to  the  cestui 
que  trust,  although  he  may  have  paid  such 
income  over  to  executors  of  the  will  giving 
the  estate,  to  be  treated  as  principal,  and 
a  distribution  of  it  as  part  of  the  principal 
of  the  estate  has  been  confirmed  by  the 
court,  followed  by  annual  trustee  accounts 
approved  by  the  court.  Lawrence  v.  Se- 
curity   Ck).    56    Conn.    423,    15    Atl.    406, 

1:  342 

155.  The  trustee  cannot  effect  a  forfeit- 
ure of  any  sum  due  to  one  entitled  to  a 
share  of  the  income  of  the  trust  fund  for 
life,  by  paying  it  to  a  third  person  without 
the  consent  of  the  beneficiary,  although  the 
will  provides  that  payment  of  such  income 
to  a  person  not  entitled  under  the  will  shall 
cause  its  forfeiture,  such  action  being  mere- 
ly a  breach  of  trust  on  the  part  of  the 
trustee.  Roberts  v.  Stevens,  84  Me.  325, 
24  Atl.  873,  17.266 

156.  A  trustee  cannot  sue  a  bank  for 
a  trust  deposit  of  which  he  held  the  legal 
title,  where  by  his  own  act  he  has  applied 
the  money  in  payment  of  his  own  indebted- 
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ness  to  the  bank,  although  the  agreement 
may  be  avoided  at  the  election  of  the  cestui 
que  trust.  Sayre  v.  Weil,  94  Ala.  466,  10 
So.  546,  15:  544 

157.  Where  a  trustee  under  a  will,  in 
disregard  of  the  testator's  directions,  uses 
trust  funds  in  her  hands,  together  with  her 
own  funds,  to  buy  real  estate,  and  took  the 
title  in  her  own  name,  the  amount  of  trust 
funds  so  used  not  being  precisely  ascertain- 
able, but  exceeding  one  half  of  the  price 
paid  at  the  time  of  purchase,  the  cestuis 
que  trust  are  entitled,  in  equity,  to  elect 
whether  they  will  claim  a  charge  upon  the 
real  estate  for  the  amount  of  trust  funds 
so  invested,  or  will  claim  the  real  estate 
itself,  as  owners,  subject  to  a  charge  for 
the  trustee's  own  money  so  used,  and,  in  en- 
deavoring to  ascertain  how  much  trust 
money  and  how  much  of  the  trustee's  own 
money  had  been  invested  in  the  property, 
every  reasonable  intendment  should  be 
made  against  the  trustee,  through  whose 
default  the  truth  has  become  obscure. 
Bohle  V.  Hasselbroch  (N.  J.  Err.  &  App.)  64 
N.  J.  Eq.  334,  51  Atl.  508,  61 :  323 

158.  A  trustee's  depositing  money  in  a 
private  bank  is  not  negligence  as  matter  of 
law.  State  v.  Gramm,  7  Wyo.  329,  52  Pac. 
533,  .  40:  690 
Dealing  with  trust  estate;  individual  in- 
terest of  trustee. 

Purchase  by  Executor,  see  Executors  and 
Administrators,  73. 

Duty  to  Disclose  Facts  on  Purchase  of  Mort- 
gage, see  Fraud   and  Deceit,   15,   16. 

Limitation  of  Action  to  Cancel  Judgment 
Assigned  to  Trustee,  see  Limitation 
of  Actions,  196. 

For  Editorial  Notes,  see  infra,  VII.   §  8. 

159.  The  purchase  by  trustees  holding 
the  legal  title  under  a  bequest  subject  to 
a  secret  trust  in  favor  of  colleges,  which 
cannot  be  enforced  because  the  amount  ex- 
ceeds the  limit  which  the  statute  permits  to 
be  bequeathed  away  from  heirs  and  next  of 
kin,  of  the  rights  of  the  latter,  will  inure 
to  the  benefit  of  the  cestuis  que  trust.  Am- 
herst College  V.  Ritch,  151  N.  Y.  282,  45 
N.   E.   876,  37 :  305 

160.  Trustees  for  the  sale  of  land  will 
not  be  permitted,  directly  or  indirectly,  to 
make  profit  for  themselves  out  of  the  trust 
estate.  Frazier  v.  Jeakins,  64  Kan.  615, 
68  Pac.  ii4,  57 :  575 

161.  The  rule  that  a  trustee  cannot  buy 
at  his  own  sale  does  not  necessarily  apply 
to  all  judicial  sales.  In  sales  of  trust  prop- 
erty, ordered  by  the  court  and  conducted 
by  officers  of  the  court,  there  is  no  necessary 
conflict  of  interest  in  the  mind  of  the  trus- 
tee, as  that  which  would  exist  if  he  were 
both  vendor  and  vendee.  Anderson  v.  But- 
ler, 31  S.  C.  183,  9  S.  E.  797,  5:  166 

162.  To  avoid  a  purchase  by  a  trustee  of 
property  involved  in  the  trust,  it  is  sufficient 
for  the  beneficiaries  to  show  his  relation  to 
the  property  and  to  them.  Wilson  v. 
Brookshire,    126   Ind.   497,   25  N.   E.   131, 

9:  792 

163.  One  who  undertakes,  on  behalf  of 
subscribers   to   the   stock  of  a   corporation, 


to  collect  the  subscriptions  and  apply  the 
money  to  the  cancelation  of  corporate 
debts,  cannot  acquire  an  interest  in  a  judg- 
ment against  the  corporation,  for  the  pay- 
ment of  which  he  has  sufficient  money  "in 
his  hands,  realized  from  stock  subscriptions, 
which  shall  be  hostile  to  those  on  whose 
behalf  he  is  acting,  without  their  consent. 

Id. 

164.  A  trustee  for  railroad  bondholders  to 
purchase  at  a  foreclosure  sale  under  a  re- 
organization scheme,  though  entitled  to 
abandon  the  sale  because  of  the  failure  of 
a  sufficient  number  of  bondholders  to  pay 
assessments  made,  is  bound  by  all  the  terms 
of  his  trust,  where  notwithstanding  such 
failure  he  proceeds  to  complete  the  pur- 
chase made  as  such  trustee,  until  he  is  re- 
leased therefrom  by  the  bondholders.  In- 
diana, L  &  I.  R.  Co.  V.  Swannell,  157  111.  616, 
41N.  E.  989,  30:290 

165.  Property  purchased  by  a  trustee 
for  bondholders  under  an  arrangement  for 
the  reorganization  of  a  railroad  is  not  dis- 
charged from  the  trust,  where  such  trustee 
does  not  abandon  his  bid,  but  procures  the 
confirmation  of  the  sale  to  himself,  and  the 
vesting  in  him  of  the  title  to  the  property, 
as  to  bondholders  who  fail  to  pay  assess- 
ments, release  the  trustee  from  liability, 
and  accept  a  return  of  their  bonds  or  a 
portion  of  the  assessments  paid, — especially 
where  the  reorganization  plan  makes  no 
provision  for  forfeiting  the  interests  of 
bondholders,  but  provides  that  their  shares 
of  the  purchase  money  may  be  borrowed  or 
otherwise  provided,  and  in  default  of  pay- 
ment within  a  specified  time  the  interests 
of  such  bondholders  may  be  sold.  Id. 
Individual  liability  on  contract. 

Of   Executor   or   Administrator,   see  Execu- 
tors and  Administrators,  II.  b. 
See  also  infra,  201. 

166.  A  trustee  is  liable  on  contracts  made 
by  him  in  the  discharge  of  the  trust  unless 
he  lawfully  restricts  his  liability  in  the  con- 
tract itself.  Wells-Stone  Mercantile  Co.  v. 
Grover,  7  N.  D.  460,  75  N.  W.  911,       41:  252 

167.  A  receipt  of  trust  property  as  trus- 
tee constitutes  no  consideration  for  an  in- 
dividual promise  to  pay  an  obligation  of 
a  predecessor  as  trustee.  Baxter  v.  Mc- 
t)onnell,    155   N.    Y.   83,   49   N.   E.   667, 

40:  670 

168.  A  receipt  of  trust  property  by  a 
bishop  of  the  Roman  Catholic  Church  as 
trustee  does  not  make  him  liable  on  the 
contracts  of  his  predecessor.  Id. 
Liability  for  negligence  of  servants. 

See  also  infra,  200. 

For    Editorial   Notes,   see    infra,   VII.    §    7. 

169.  A  trustee  is  not  liable  in  his  official 
capacity  for  an  injury  to  a  person  who  was 
struck  while  walking  on  a  sidewalk  by 
chips  of  stone  on  account  of  the  negligence 
of  the  trustee's  servants,  who  were  engaged 
in  chiseling  stone  on  the  premises  of  which 
he  held  tlie  legal  title  as  trustee.  Par- 
menter  v.  Barstow,  22  R.  I.  245,  47  Atl. 
365,  63:  227 
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Accounting. 

Review  of  Trustee's  Account,  see  Accounts, 
4,  7. 

Conclusiveness  of  Judgment  on,  see  Judg- 
ment, 170. 

See  also  supra,  137,  138. 

For  Editorial  Notes,  see  infra,  V^II.  §  7. 

170.  Legal  notice' of  the  filing  of  a  trus- 
'  tee's  account  is  all  that  is  required  to  be 

given  to  one  who  is  interested  in  contesting 
its  confirmation.  Priestley's  Appeal,  127 
Pa.  420,  17  Atl.  1084,  4:503 

171.  A  court  is  justified  in  granting  a 
review  of  a  confirmed  trustee's  account  at 
any  time  within  five  years,  under  the  act  of 
1840,  if,  upon  examination  of  the  entire 
record,  it  appears  that  an  error  in  law  has 
been  committed,  which  is  distinctly  pointed 
out  in  the  petition  for  review*.'  Id. 
Compensation. 

Of  Personal  Representative,  see  Executors 
and  Administrators,  IV.  c.  2. 

172.  No  salary  can  be  claimed  by  a  trustee 
of  an  estate  for  services  as  president  of 
a  corporation  into  which,  without  authority, 
he  transforms  the  estate.  Garesche  v.  Lev- 
ering Investment  Co.  146  Mo.  436,  48  S.  W. 
653,  46:232 

173.  A  trustee  of  an  estate  will  be  re- 
quired to  account  for  a  commission  allowed 
him  for  his  services  which  he  claimed  to  be 
meritorious  and  beneficial  to  the  estate, 
at  the  time  of  the  termination  of  the  trust 
by  beneficiaries,  who  were  ignorant  of  the 
facts,  and  erroneously  supposed  acts  by 
which  he  claimed  to  have  earned  it  to 
have  been  lawful,  whereas  they  were  unau- 
thorized and  illegal.  Id. 


III.  Interest    of    cestui    que    trust;    Rights 
of  Creditors;   Spendthrift  Trust. 

a.  In  General. 

Assignability  of  Income,  see  Assignment, 
11. 

Conflict  of  Laws  as  to  Beneficiary's  Inter- 
ests, see  Conflict  of  Laws,  277,  280. 

Estate  of  Beneficiary  under  Deed,  see  Deeds, 
79,  83. 

Presumption  as  to  Restrictions  on  Aliena- 
tion of  Interests,  see  Evidence,  190. 

Allowance  for  Maintenance  of  Infant  Cestui 
from  Income,  see  Infants,  10. 

Relative  Rights  of  Life  Tenant  and  Re- 
maindermen, see  Life  Tenants. 

Liability  of  Life  Tenant  for  Expenses,  etc., 
see  Life  Tenants,   III. 

Limitation  of  Action  against  Cestui  Que 
Trust,  see  Limitation  of  Actions,  53. 

Beneficiarv  as  Partv  Defendant,  see  Parties, 
165,  166,  168,  170-174. 

174.  Grandsons,  each  of  whom  is  entitled 
to  the  income  of  a  share  of  a  trust  estate 
until  he  becomes  thirty-five  years  of  age, 
and  then  to  the  full  payment  of  that  share, 
if  living,  otherwise  payment  to  be  made  to 
his  descendants,  if  any,  and  if  none,  then 
to  the  other  grandsons, — are  to  be  regarded, 


with  respect  to  the  income  and  capital  of 
the  fund,  as  life  tenants  until  they  reach 
the  age  of  thirty-five,  and  after  that  as  re- 
maindermen. McLouth  v.  Hunt,  154  N.  Y. 
179,  48  N.  E.  548,  39:  230 

175.  A  mortgage  for  one  half  the  trust  es- 
tate, obtained  by  himself  alone  by  one  of 
the  cestuis  que  trusts  from  the  trustee  in  a 
joint  trust  to  pay  one  half  of  the  income  to 
such  cestui  que  trust  and  the  other  half  to 
his  sister  will  inure  to  the  benefit  of  his 
sister  as  well  as  himself,  where  he  obtained 
the  mortgage  by  pressure  when  the  trustee 
was  financially  embarrassed,  but  concealed 
these  facts  from  his  sister,  although  it  is 
not  shown  that  any  of  the  trust  funds  went 
into  the  mortgaged  property.  Re  Du 
Plaine,  185  Pa.  332,  39  Atl.  947,  40:  552 

176.  A  testamentary  trust  to  divide  a 
fund  among  testator's  children  in  such  pro- 
portions as  their  circumstances  may  re- 
quire to  keep  them  from  want  or  to  furnish 
them  the  necessaries  of  life  for  themselves 
and  their  children  will  be  executed  by  the 
court  by  an  equal  division  among  the  chil- 
dren, where  there  is  nothing  to  show  that 
any  of  them  are  in  such  circumstances  as 
require  them  to  be  kept  from  want  or  to 
be  furnished  with  the  necessaries  of  life. 
Glover  v.  Condell,  163  111.  566,  45  N.  E.  173, 

35:  360 

b.  Rights  of  Creditors;  Spendthrift  Trusts. 

Allowance    of    Alimony    from   Spendthrift 

Trust,  see  Divorce  and  Separation,  79- 

81. 
Garnishment    by    Creditor    after   Death   of 

Cestui,  see  Garnishment,  5. 
Bill  to  Reach  Trust  Fund,  see  Pleading,  183, 

199,  428. 
See  also  supra,  93;  Debtor  and  Creditor,  2. 
For  Editorial.  Notes,  see  infra,  VII.  §  1. 

177.  A  valid  trust  for  the  support  of  a 
person  may  be  created,  which  will  be  free 
from  his  debts  and  liabilities,  Dav  v. 
Slaughter,  87  Va.  758,  13  S.  E.  478,       13:212 

178.  The  interest  of  the  beneficiary  under 
a  trust  may  be  made  by  the  author  of  the 
trust  unassignable  and  free  from  subjection 
to  the  claims  of  the  beneficiary's  creditors. 
Seymour  v.  McAvoy,  121  Cal.  438,  53  Pac. 
946,  41 :  544 

179.  A  testator  may  lawfully  establish  a 
trust  fund  the  income  of  which  shall  be  paid 
to  a  designated  person  for  life,  free  from 
the  power  of  alienation,  and  beyond  the 
reach  of  his  creditors.  Roberts  v.  Stevens, 
84  Me.  325,  24  Atl.  873,  17:  266 

180.  The  limitation  of  the  power  of  a  ces- 
tui que  trust  to  dispose  of  his  interest  in  the 
income  of  property  devised  in  trust  for  the 
use  of  testator's  sons,  to  enjoy  the  rents, 
issues,  and  profits  thereof  during  their 
natural  lives,  is  valid;  and  an  assignment 
by  one  son  of  his  interest  in  such  rente  and 
profits  is  not  valid  either  as  to  the  rents 
alreadj'  accrued  or  thereafter  to  accrue. 
Lampert  v.  Haydel,  96  Mo.  439,  9  S.  W.  780, 

2:  113 
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181.  The  donor  of  the  income  of  a  trust 
fund  to  a  person  for  life  may  qualify  the 
gift  by  a  provision  that  the  right  to  receive 
the  income  shall  be  inalienable.  Such  quali- 
lication  need  not  be  in  express  terms,  but 
it  will  suffice  if  the  intention  to  make  it  can 
be  clearly  gathered  from  the  instrument  of 
grant  when  construed  in  the  light  of  all  the 
circumstances.  Slattery  v.  Wason,  151 
Mass.  266,  23  X.  E.  843,  7:  393 

182.  When  so  much  of  the  income  of  a 
trust  fund  is  given  to  a  person  as  shall  be 
necessary  for  his  support,  his  right  thereto 
is  in  its  nature  inalienable,  and  the  inten- 
tion of  the  donor  that  it  shall  not  be  alien- 
ated is  presumed.  Hence  such  income  can- 
not be  reached  by  a  creditor  of  the  donee, 
and  the  court  will  not  for  his  benefit  fix 
the  amounts  and  times  of  future  payments, 
and  decree  that  they  shall  be  fixed  sums 
which  can  be  reached  by  him.  Id. 

183.  Where  a  fund  is  given  to  a  person 
absolutely,  subject  to  a  charge  for  the  sup- 
port of  another  during  life,  the  court  will 
not  interfere  at  the  suit  of  a  third  person 
to  change  the  relation  of  the  parties  or  the 
•character  of  the  fund.  Id. 

184.  A  will  giving  an  estate  in  trust  for 
the  brother  of*  testatrix,  to  have  the  use 
and  occupation  during  his  natural  life,  and 
at  his  death  to  be  conveyed  to  whom  and 
in  the  manner  he  shall  direct,  does  not,  at 
least  as  to  his  prior  creditors,  make  the 
propertv  chargeable  with  his  debts.  Wales 
V.  Bowdish,  61  Vt.  23,  17  Atl.  1,000,     4:  819 

185.  Xo  interest  which  can  be  subjected 
to  the  claims  of  other  creditors  is  given  to 
a  testator's  widow  and  unmarried  daughter 
while  the  widow  lives  and  the  daughter  re- 
mains unmarried,  by  a  will  creating  a  trust 
under  which  the  trustee  is  to  pay  for  the 
widow's  support  during  life  and  for  the 
daughter's  support  until  her  marriage, 
where  he  is  not  directed  to  pay  any  money 
to  either  of  them  until  the  daughter's  mar- 
riage, although  the  daughter  is  given  an 
interest  to  one  fourth  of  the  property  con- 
tingent upon  her  marriage,  and  a  right  to 
another  fourth  contingent  upon  her  sur- 
viving her  mother.  Sevmour  v.  McAvoy, 
121    Cal.   438.  53  Pac.   946,  41:544 

186.  A  gift  by  a  will  of  the  use  of  the 
profits  of  a  plantation  to  a  person,  "under 
liis  superintendence,"  but  not  to  be  "bound 
for  his  past  debts,  or  for  future  debts  and 
liabilities  other  than  decent  and  comforta- 
ble support,"  does  not  give  him  any  absolute 
property  in  the  profits,  but  he  holds  them 
as  trustee  for  the  remaindermen,  except  as 
to  what  he  needs  for  "decent  and  comforta- 
ble support."  Therefore,  such  profits  can- 
not be  reached  bv  his  creditors.  Dav  v. 
Slaughter,  87  Va.  758,  13  S.  E.  478,     13:  212 

187.  The  insertion  in  a  will  which  estab- 
lishes a  trust  fund,  directs  its  income  to  be 
paid  to  certain  persons  for  life,  and  dis- 
poses of  the  remainder,  of  provisions  which 
enjoin  all  persons  interested  in  the  will  not 
to  "in  any  way.  directly  or  indirectly," 
transfer  any  claim  or  rights  they  may  have 
by  virtue  thereof,  or  "to  pay  to  any  other 
person  than  those   entitled  under  the   will" 


any  legacy  or  annuity  or  any  part  thereof, 
on  penalty  of  its  forfeiture, — is  sufficient  to 
place  the  income  beyond  the  reach  of  credit- 
ors of  the  life  tenants.  Roberts  v.  Stevens, 
84  Me.  325,  24  Atl.  873,  17 :  266 

188.  An  agreement  between  the  benefi- 
ciary of  a  spendthrift  trust,  and  the  trus- 
tees, by  which  he  becomes  entitled  to  a  cer- 
tain portion  of  the  income  absolutely,  when 
by  the  terms  of  the  instrument  creating  the 
trust  the  question  whether  any  sum  should 
be  paid  to  the  beneficiary,  and,  if  so,  what 
amount,  when,  and  under  what  circum- 
stances, was  left  entirely  to  the  discretion 
of  the  trustees,  is  void,  and  will  not  bring 
the  specified  income  within  the  reach  of 
creditors;  and  it  is  immaterial  that  the 
trustees  were  empowered  to  turn  over  to. 
him  the  entire  estate  if  in  their  judgment 
it  would  be  for  the  best  interest  of  him  and 
his  heirs,  since  by  retaining  control  of  the 
corpus  of  the  property  they  indicate  that 
in  their  judgment  it  is  not  for  his  interest 
to  have  control  of  the  entire  property. 
Murphy  v.  Delano,  95  Me.  229,  49  Atl.  1053, 

55:  727 

189.  An  equitable  life  estate  which  shall 
be  free  from  the  debts  of  the  beneficiary 
cannot  be  created  where  the  statute  pro- 
vides that  estates  of  every  kind,  holden  or 
possessed  in  trust,  shall  be  subject  to  debts 
and  charges  of  the  persons  to  whose  use,  or 
to  whose  benefit,  they  are  holden  or  pos- 
sessed, as  they  would  be  if  those  persons 
owned  the  like  interest  in  things  holden 
or  possessed,  as  in  the  uses  or  trusts  thereof. 
Hutchinson  v.  Maxwell,  100  Va.  169,  40 
S.  E.  655,  57 :  384 

190.  In  jurisdictions  where  spendthrift 
trusts  are  illegal,  creditors  may  subject 
to  their  claims  personal  property  in  which 
the  beneficiary  in  such  an  attempted  trust 
is  given  an  absolute  equitable  estate,  and 
the  rents,  profits,  and  income  of  real  and 
personal  estate,  which  the  beneficiary  could 
have  claimed  under  a  direction  to  the  trus- 
tee to  use  them  for  his  proper  and  comfort- 
able support  and  maintenance,  although  the 
trustee  has  a  discretion  as  to  what  amount 
shall  be  so  applied.  Id. 

191.  Creditors  of  a  person  for  whose 
benefit  a  spendthrift  trust  has  been  estab- 
lished will  not  be  permitted  to  reach  the 
surplus  income  under  the  provisions  of  the 
Xew  York  statute,  until  the  support  of  his 
wife  and  infant  children  has  been  provided 
for.  Wetmore  v.  Wetmore,  149  N.  Y.  520. 
44  X.  E.  169,  33:  708 

192.  Under  a  statute  providing  for  the 
subjection  of  beneficial  interests  to  the 
payment  of  the  beneficiary's  debts,  if  a 
fund  is  devised  to  trustees  with  directions 
to  pay  the  income  to  testator's  son  during 
his  life,  free  from  the  claims  of  creditors, 
and  with  further  directions  that  if  a  court 
of  last  resort  shall  at  any  time  determine 
that  the  income  is  liable  to  be  subjected  to 
the  payment  of  the  son's  debts  then  the 
trustees  shall  pay  it  to  the  son's  wife  for 
her  separate  use,  income  which  accrues 
prior  to  a  decision  by  a  court  of  last  re- 
sort   authorizing   the   application    is    appli- 
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cable  to  the  payment  of  the  son's  debts, 
but  not  that  which  accrues  after  such  deci- 
sion. Bull  V.  Kentucky  Nat.  Bank,  90  Ky. 
452.  14  S.  W.  425,  12:  37 

193.  Creditors  cannot  reach  the  interest 
of  a  debtor  under  a  will  creating  a  trust  for 
his  support  during  life,  providing  fchat  the 
trustee  shall  make  quarterly  payments  to 
him  until  his  death, — at  least  where  it  does 
not  appear  that  there  is  any  accumula- 
tion of  the  income  over  and  above  the  sum 
needed  for  his  support.  Leigh  v.  Harrison, 
69  Miss.  923,  11   So.  604,  18:49 

194.  A  declaration  in  a  will  establishing 
a  trust  fund  the  income  of  which  is  to  be 
paid  annually  to  a  certain  person  for  life, 
that  such  income  shall  not  ^be  subject  to 
the  debts  of  the  beneficiary,'  and  that,  if 
any  attempt  is  made  to  subject  it  to  such 
debts,  it  shall  be  added  to  the  principal, 
and  the  beneficiary  shall  receive  no  part 
of  it,  will  not  take  it  out  of  the  operation 
of  a  statute  making  trust  estates  subject 
to  the  debts  of  those  to  whose  use  they  are 
held,  where  the  beneficiary  is  given  power 
to  dispose  of  the  principal  by  will.  Hay- 
craft  V.  Bland,  90  Ky.  400,  14  S.  W.  423, 

9:  599 

195.  The  acceptance  by  a  man  of  an  an- 
nuity provided  for  him  by  his  wife's  will 
in  lieu  of  all  other  interest  in  her  estate 
makes  him  a  purchaser  of  it,  so  that  it  is 
not  within  the  provisions  of  a  statute  plac- 
ing beyond  the  reach  of  creditors  trusts  in 
good  faith  created  by,  or  trust  funds  pro- 
ceeding from,  some  person  other  than  the 
debtor  himself  ReQua  v.  Graham,  187  111. 
67,  58  N.  E.  357,  52:  641 
Trust  for  benefit  of  grantor. 

See  also  Fraudulent  Conveyances,  44. 

196.  A  trust  to  place  one's  property  be- 
yond the  reach  of  creditors,  while  retaining 
full  enjoyment  of  the  income  and  revenues 
therefrom  through  the  instrumentality  of  a 
trustee,  cannot  be  created  even  by  a  mar- 
ried woman  or  a  woman  in  contemplation 
of  marriage.  Brown  v.  McGill,  87  Md.  161, 
39  Atl.  613,  39:806 

197.  A  spendthrift  trust  in  which  the 
grantor  is  himself  the  sole  beneficiary  for 
life,  with  power  to  dispose  of  the  trust 
property  at  death,  leaving  neither  the  in- 
come nor  the  corpus  of  the  estate  subject 
to  his  debts,  cannot  be  upheld.  Ghormlev 
V.  Smith,  139  Pa.  584,  20  Atl.  135,       11:  565 

198.  A  person  cannot  place  his  property 
in  trust  with  remainder  over,  reserving  to 
himself  the  beneficial  interest  for  his  life, 
subject  to  the  expenses  of  the  trust,  and 
thereby  put  his  life  interest  beyond  the 
reach  of  subsequent  creditors.  Schenck  v. 
Barnes,  156  N.   Y.  316,  50  N.  E.  967, 

41 :  395 

199.  A  trust  created  by  a  debtor,  under 
■which  he  is  the  beneficiary,  is  not  affected 
by  1  N.  Y.  Rev.  Stat.  p.  730,  §  63,  which 
prohibits  a  person  beneficially  interested  iji 
a  trust  for  the  receipt  of  rents  and  profits 
of  lands,  from  assigning,  or  in  any  manner  | 
disposing  of,  such  interest.  Id 


IV.  Liability  of  Trust  Estate  Generally. 


Charging  against  Estate  Amounts  Paid  for 
Becoming  Surety  on  Bonds,  see  Surety 
Companies. 

See  also  supra,  169;  Judgment,  45. 

200.  Trust  funds  held  for  a  charitable 
object  are  not  liable  for  the  torts  of  the 
trustee.  Philadelphia  Fire  Ins.  Patrol  v. 
Boyd,  120  Pa.  624,  15  Atl.  553,  1 :  417 

201.  A  trust  estate  is  not  chargeable  with 
the  compensation  of  a  broker  for  securing 
a  loan  for  the  benefit  of  the  trust,  under 
a  contract  of  employment  by  tjie  trustee, 
who  agreed  that  he  should  be  paid  from  the 
trust  fund,  but  did  not  make  it  a  specific 
lien  thereon,  or  stipulate  that  he  should 
not  be  personally  liable,  where  the  trustee 
or  his  estate  is  solvent.  Johnson  v.  Leman, 
131  111.  609,  23  N.  E.  435,  7:  656 

202.  The  death  of  a  trustee  who  has  em- 
ployed a  broker  to  perform  services  for  the 
trust  estate  will  not  render  the  estate 
liable,  if  it  was  not  liable  when  the  con- 
tract was  made.  Id. 

203.  Where  trustees  are  authorized  to 
carry  on  a  business  and  contract  debts  there- 
in, and  are  given  a  right  of  indemnity  from 
the  trust  estate  for  the  personal  liability 
incurred  thereby,  when  the  time  arrives  for 
terminating  the  trust  a  creditor  of  such 
trustees  may  bring  suit  in  equity  on  behalf 
of  himself  and  of  other  similar  creditors  to 
reach  the  trust  fund  for  the  satisfaction 
of  his  debt,  without  first  recovering  a  judg- 
ment at  law.  Mason  v.  Pomeroy,  151  Mass. 
164,  24  N.  E.  202,  7:  771 

204.  If  a  trust  to  carry  on  a  business, 
with  power  to  contract  debts,  is  given  to 
three  trustees,  who  carry  on  the  business 
for  a  time  and  in  so  doing  contract  debts, 
and  then  two  of  the  trustees  retire  from 
the  trust,  and  the  other  trustee  continues 
the  business  and  contracts  more  debts  in 
good  faith  and  for  the  benefit  of  the  busi- 
ness, upon  the  termination  of  the  trust 
and  the  winding  up  of  the  business  the 
creditors  whose  claims  accrued  during  the 
management  of  the  three  trustees  have  no 
equity  to  priority  in  payment  over  the 
other  creditors,  in  the  absence  of  provisions 
to  that  eff"ect  in  the  statutes  or  in  the  in- 
strument constituting  the  trust.  Id. 

205.  Where  a  decree  of  court  directs  the 
taking  of  an  account  of  the  amount  due  to 
certain  creditors  of  a  business  conducted  by 
a  trustee,  and  the  giving  of  a  mortgage 
upon  the  business  to  secure  the  same,  the 
right  to  the  mortgage  will  be  lost  if  no 
steps  are  taken  to  secure  it  until  long  after- 
wards, when  proceedings  have  been  begun 
for  the  winding  up  of  the  trust,  and  bills 
have  been  filed  by  other  creditors  to  reach 
the  trust  property.  Id. 


V.  Following  Trust  Property. 

Trust   Funds  in  Insolvent   Bank  Generally, 
see  Banks,  319-325. 
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Following  Proceeds  of  Paper  Sent  for  Col- 
lection, see  Banks,  260-272. 

Deposit  Taken  While  Bank  Is  Insolvent, 
see  Banks,  310-318. 

Trust  Fund  Doctrine  in  Case  of  Insolvent 
Corporation,  see  Corporations,  784,  785. 

Unpaid  Stock  Subscription  as  Trust  Fund 
for  Creditors,  see  Corpora*;ions,  574, 
579. 

Followinjij  Wife's  Property,  see  Husband 
and  Wife,  145. 

Following  into  Receiver's  Hands,  see  Re- 
ceivers, 66. 

Right  of  Depositors  of  Grain  for  Storage 
to  Follow  Same,  see  Warehousemen,  8. 

See  also  supra,  144,  145. 

For  Editorial  Notes,  see  infra,  VII.  §  11. 

206.  Where  a  will  gives  property  to  trus- 
tees upon  certain  trusts,  and  directs  that, 
"if  at  the  expiration  of  ten  years  a  major- 
ity of  his  children  then  living  shall  desire 
it,  the  trustees  shall  sell  the  real  estate 
and  shall  divide  the  net  proceeds,"  if  neces- 
sity compels  the  sale  of  part  of  the  real  es- 
tate before  the  ten  years  expires,  the  pro- 
ceeds of  the  sale  will  be  held  upon  the  same 
trusts  as  was  the  real  estate,  and  will  not 
be  distributed  upon  petition  of  the  children 
before  the  expiration  of  such  time.  Re 
Chapin,  148  Mass.  588,  20  N.  E.  195,    2:  768 

207.  The  beneficiary  in  a  trust  is  not 
bound  to  enforce  an  individual  liability 
against  a  trustee  who  has  disposed  of  the 
trust  property  in  an  improper  manner,  but 
has  the  alternative  remedy  of  following  the 
trust  property.  Indiana.  I  &  I.  R.  Co.  v. 
Swannell,  157  111.  616,  41  N.  E.  989,  30:  290 

208.  A  release  by  a  bondholder  of  the 
trustee  in  a  reorganization  agreement 
from  all  further  duty  or  liability,  and  a 
waiver  of  all  rights  attained  through  or  by 
him,  will  not  preclude  such  bondholder  from 
following  the  railroad  property  purchased 
by  such  trustee  in  his  official  capacity  and 
transferred  bv  him  to  another  company. 

Id. 
209*.  A  purchaser  with  notice  of  a  trust, 
either  express  or  implied,  becomes  himself 
a  trustee  for  the  beneficiary  with  respect 
of  the  property,  and  is  bound  in  tlie  same 
manner  as  the  original  trustee  from  whom 
he  purchases,  even  though  he  is  a  purchaser 
for  a  valuable  consideration.  Id. 

210.  Property  purchased  under  a  scheme 
for  reorganization  of  a  railroad,  by  a  trus- 
tee for  bondholders,  may  be  followed  by 
the  latter  into  the  hands  of  a  purchaser 
from  such  trustee  with  knowledge  of  the 
trust.  Id. 

211.  The  return  of  bonds  by  a  trustee  for 
bondhohlers  imder  an  arrangement  for  the 
reorganization  of  a  railroad,  to  a  bond- 
holder upon  an  order  receipting  in  full  for 
the  bonds  and  discharging  the  trustee  from 
all  liability,  does  not  release  the  equities 
that  such  bondholder  has  in  the  property 
purchased  by  such  trustee  under  the  ar- 
rangement and  transferred  by  him  to  an- 
other com[)any.  Id. 

212.  Where    a    trustee    held    property    in 


trust  for  a  married  woman  for  life,  with 
power  of  appointment  by  will,  and,  in  de- 
fault thereof,  for  her  child  in  fee,  upon 
the  death  of  the  married  woman,  failing 
to  exercise  the  power  of  appointment,  the 
legal  estate  remains  in  the  trustee;  but  a 
person  to  whom  he  devises  it  is  mere 
volunteer,  who  takes  it  bound  by  the  trust. 
Lee  V.  Simpson,  37  Fed.  12,  2:  659 

213.  Property  purchased  with  a  fund 
which  includes  moneys  held  under  different 
trusts,  the  title  being  taken  as  under  one 
of  the  trusts  only,  is  chargeable  with  the 
same  trusts  that  attached  to  the  fund,  as 
against  those  who  deal  in  it  knowing  it 
to  be  trust  property.  Leake  v.  Watson,  58 
Conn.  332,  20  Atl.  343,  8:  666 

214.  Brokers  who,  at  the  request  of  the 
trustee  and  one  of  the  cestui  que  trust, 
sell  stocks  which  they  know  belong  to  the 
trust  fund,  knowing,  also,  that  the  proceeds 
are  to  be  used  in  stock  speculations,  are 
liable  to  account  to  the  other  cestuis  que 
trust  for  their  share  of  the  proceeds  of  the 
sale  so  far  as  they  have  been  diverted  from 
the  legitimate  purposes  of  the  trust.        Id. 

215.  Distribution  by  the  probate  court  of 
property  to  trustees  in  trust  for  a  certain 
person,  under  a  will  giving  her  a  life  in- 
terest only,  does  not  authorize  persons  deal- 
ing with  the  property  to  regard  her  as  sole 
beneficiary.  Id. 

216.  Consignors  cannot  impress  funds  of 
the  consignees  in  the  hands  of  a  receiver 
with  a  trust  lien  for  the  proceeds  of  goods 
sold,  if  the  consignees  dissipated  such  pro- 
ceeds in  paying  current  expenses  of  their 
business,  although  the  claims  against  the 
funds  in  the  receiver's  hands  were  thereby 
diminished.  Ferchen  v.  Arndt,  26  Or.  121, 
37   Pac.   161,  29:  664 

217.  That  a  member  of  a  partnership  con- 
cern, who  is  also  a  trustee  for  a  third  per- 
son, commits  a  breach  of  trust  by  loaning 
the  trust  fund  to  the  partnership,  in  which 
the  copartners  participate,  will  not  create 
a  lien  for  the  amount  in  favor  of  the 
cestui  que  trust,  either  on  the  firm  assets  or 
on  real  estate  of  the  partnership  which 
stands  in  the  individual  name  of  the  trus- 
tee. Goldthwaite  v.  Janney,  102  Ala.,  431, 
15  So.  560,  28:  161 
Trust    property    or    funds    mingled    with 

those  of  trustee. 

Burden  of  Proof  as  to,  see  Evidence,  688. 

Presumption  as  to,  see  Evidence,  706-708. 

Recovery  of,  from  Trustee's  Personal  Rep- 
resentative, see  Executors  and  Ad- 
ministrators, 155,   156. 

For  Editorial  Notes,  see  infra,  VII.  §  11. 

218.  The  trust  will  attach  to  money  held 
by  a  person  in  trust  to  raise  annuities  so 
long  as  the  money  can  be  identified  or 
traced,  but  no  longer;  and  in  case  the  trus- 
tee has  so  mixed  the  trust  funds  with  his 
own  that  they  cannot  be  traced,  and  then 
becomes  bankrupt,  the  cestui  que  trust  can 
only  come  in  and  share  with  the  general 
creditors.  Little  v.  Chadwick,  151  Mass. 
109.  23  N.  E.  1005,  7:  570 

219.  The  doctrine  that,  when  a  trust 
fund    has    been    wrongfully    converted    into 
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another  species  of  property,  it  can  be  fol- 
lowed anfl  sujected  to  the  preferential 
rights  of  the  cestui  que  trust,  is  to  be  limit- 
ed to  cases  where  the  identity  of  the  fund 
can  be  traced,  and  is  not  to  be  extended  to 
cases  where  it  has  been  so  mingled  with 
other  moneys  or  property  tliat  it  can  no 
longer  be  specifically  separated.  Philadel- 
delphia  Nat.  Bank  v.  Dowd,  38  Fed.  172, 

2:  480 

220.  Misappropriation  of  a  trust  fund 
does  not  entitle  the  cestui  que  trust  mere- 
ly as  such,  and  for  that  reason  alone,  to  a 
preference  over  general  creditors  of  an  in- 
solvent trustee.  Lincoln  Sav.  Bank  &  S.  D. 
Co.  V.  Morrison,  64  Neb.  822,  90  N.  W.  905, 

57 :  885 

221.  In  order  to  obtain  a  preference  over 
general  creditors  of  an  insolvent  trustee, 
the  cestui  que  trust  must  show  that  the 
estate  out  of  which  he  claims  such  prefer- 
ence has  been  increased  to  some  extent  by 
the  misappropriation  of  the  trust  property; 
and  he  is  entitled  to  a  preference  to  the  ex- 
tent of  such  increase  only.  Id. 

222.  Where  a  trustee  mingles  trust 
moneys  with  his  own  funds,  the  cestui  que 
trust  is  entitled  to  a  charge  upon  the 
whole;  and,  so  long  as  any  portion  of  the 
mass  into  which  the  trust  fund  has  entered 
remains  in  any  form,  it  is  subject  to  such 
charge,  and  may  be  followed  and  claimed. 

Id. 

223.  A  cestui  que  trust  is  not  entitled  to 
a  preference  over  general  creditors  of  an 
insolvent  trustee,  where  the  whole  of  a 
fund  wherein  the  trustee  has  mingled,  his 
own  money  and  that  of  the  cestui  que  trust 
is  used  by  the  trustee  in  paying  his  debts. 

Id. 

224.  Property  or  assets  of  an  insolvent 
trustee,  acquired  before,  or  with  the  pro- 
ceeds of  property  held  before,  the  trust 
money  came  into  his  hands,  and  not  in  any 
way  mingled  therewith,  are  not  subject  to 
any  lien  or  claim  of  the  cestui  que  trust, 
and  the  rights  of  the  latter  with  respect 
thereto  are  those  of  a  general  creditor  only. 

'  Id. 

225.  A  change  in  the  form  of  a  portion 
of  a  fund  in  which  money  of  a  trustee  per- 
sonally and  of  the  cestui  que  trust  has 
been  mingled  is  not  necessarily  a  with- 
drawal of  such  portion;  and  when  the  trus- 
tee retains  such  portion  and  dissipates  the 
remainder,  the  portion  retained  in  the  al- 
tered form  is  taken  to  represent  such  fund, 
and  may  be  claimed  by  the  cestui  que  trust. 

Id. 

226.  Where  a  portion  of  a  fund  made  up 
of  trust  money  and  of  individual  money  of 
the  trustee  is  invested,  and  a  profit  re- 
sults, the  cestui  que  trust,  in  following  the 
trust  money  into  the  investment,  may 
claim  such  profits  as  the  proceeds  of  the 
original  fund  upon  which  he  had  a  charge, 
— at  least  to  the  extent  of  said  charge  upon 
the  original  fund.  Id. 


VI.  Trust  Certificates. 

227.  The  right  to  a  transfer  of  certifi- 
cates of  a  trust,  which  have  been  issued  to 
stockholders  of  corporations  of  which  the 
control  and  management  have  been  sur- 
rendered to  it,  can  be  enforced  by  a  pur- 
chaser who  has  taken  an  assignment  of 
them  in  a  duly  formal  manner,  although 
he  has  been  hostile  to  the  trust  and  is  car- 
rying on  a  rival  business,  where  the  trus- 
tees are  given  no  discretion  to  discriminate 
as  to  transfers,  and  each  certificate  is  made 
expressly  "transferable  only  on  the  books 
of  said  trustees  on  surrender  of  this  certifi- 
cate." Rice  V.  Rockefeller,  134  N.  Y.  174,  31 
N.  E.  907,  17:  237 

228.  Certificates  representing  a  pro  rata 
interest  in  trust  property,  whether  the 
trust  is  a  technical  statutory  one  or  not,  on 
which  there  is  a  blank  form  for  transfer 
and  a  provision  for  issuing  a  new  certificate 
to  an  assignee,  are  not,  on  a  bona  fide  sale 
thereof,  subject  to  any  lien  for  expenses  of 
litgation  beyond  taxable  costs,  incurred  by 
the  trustees  in  successfully  defending  a 
suit  by  the  owner,  who  has  paid  the  judge- 
ment for  costs  before  making  transfer. 
Cassagne  v.  Marvin,  143  N.  Y.  292,  38  N. 
E.  285,  25:  670 


VII.  Editorial  Notes. 
a.  Creation;   validity;   construction. 

§  I.  Generally. 

Creation    or    declaration    of.     1:327;*    11: 
456;*   12:  667.* 
Necessity  of  consideration.     11:  457.* 

Uses  and  trusts;  statute  regulation.  4: 
140.* 

Parol;  how  far  within  statute  of  frauds. 
10:  401.* 

Applicability  of  rule  in  Shelley's  Case  to  ex- 
ecutory trusts.     2:  458.* 

For  spendthrifts;  validity  of.  2:  113;*  11: 
565;*   13:  212.* 

Voting  trusts  of  corporate   stock.     15:  683. 

Secret  trusts  to  use  for  masses.    25:  361. 

Secret  trusts  for  charity.     20:  465. 

Between  family  relatives;  presumptions. 
2:  816.* 

Effect  of  precatorv  words  to  create.  6: 
353;*  7:394,  519;*  13: 
563.* 

In  vessel;  admiralty  jurisdiction  of.  66: 
235. 

§  2.  Implied;    constructive;    resulting. 

When  constructive  trust  arises.    5:  189.* 

Establishment  of  resulting  trust  by  parol 
evidence.     10:  401.* 

Resulting;  how  created;  what  sufficient  to 
constitute.     2:  146.* 

Trust  implied  to  effectuate  purpose  of  con- 
tract when  its  terms  can- 
not be  given  effect.  58: 
115. 

In  partnership  lands.     27:  468. 

Directors  of  corporation  as  trustees  of 
btockholders.     2:534.* 
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Parol  evidence  to  establish  trust  in  a  third 
person.     20:  109. 

§  3.  Ex  maleficio. 

Lrtw  o^",  as  affecting  right  to  revoke  license. 
49:  497. 

When  trust  arises.     11:  381.* 

As  affected  by  statute  of  frauds.     11:  381.* 

Impressing  devise  or  bequest  with  trust  to 
prevent  fraud  on  testator. 
2:  662.* 

Gift  by  will  as  affected  by  promise  to  testa- 
tor or  by  secret  trust. 
20:  465. 

§  4.  Deposit;  collection. 

As  to  Effect  of  Deposit  as  Gift,  see  Banks, 
VIII.  §  9. 

Deposit  as  a  direct  trust.     8:  648.* 

In  deposit  in  insolvent  bank.     34:  532. 

By  deposit  of  money  for  third  person.  32: 
373. 

Priority  in  assets  of  insolvent  national  bank 
by  reason  of  trust  charac- 
ter of  deposit.     25:  546. 

In  proceeds  of  collection  by  insolvent  bank. 
32:  715. 

b.  Trustees. 

§  5.  Generally. 

Negotiability  of  note  payable  to.    35:  678. 

Garnishment  of  claim  of  cestui  que  trust 
against    trustee.     59:  385. 

Effect  of  notice  to  trustees  in  trust  deed  of 
fraudulent  intent  of 
grantor.     31 :  642. 

Validity  of  acknowledgment  of  deed  of,  tak- 
en by  trustee.     16:  719. 

§  6.  Who  are  or  may  be;  removal. 

Executors  and  administrators  as  trustees. 
1:  79,*   80;*   8:  648.* 

Municipal  corporation  as  trustee  of  a  char- 
ity.    14:  69. 
Authority  of  legislature  to  remove  mu- 
nicipality    from     trustee- 
ship.     16:695. 

Corporation   as    trustee.     11:  715.* 

Foreign  corporation  as  trustee.     24:  291. 

Power  of  foreign  surety  company  to  act  as 
trustee.    48:  593. 

§  7.  Powers;  duties  and  liabilities. 

Discretion  of.     13:  212.* 

Investment  by.     9:  279.* 

Right  to  set-off,  in  bankruptcy  cases, 
claims  held  in  trust.  55 : 
46. 

Liability  of  infant  as.     57:  688. 

Joint  liability  of  trustees.     4:  529.* 

Joint  receipt  by  trustees,  effect  of.    4:  529.* 

Account  of.     7:570.* 

Stated  account  of.     27:821. 

Liability  of,  for  componud  interest.  29: 
622. 

Liability  of,  for  loss  by  bank  failure.  14: 
103. 

Contingency  of  claim  against  sureties  on 
trustee's  bond.     58:  86. 

Liability  of  partnership  for  fraud  with  re- 
spect to  trust  fund.  51 : 
486. 

Liability  of  trustee  for  torts  or  negligence 
of    servants.      63:  227. 


In  general.     63 :  227. 
Receivers.     63 :  228. 

In  general.     63:  228. 
Personal  liability.     63:  229. 
Official  liability.'  63:  230. 
Liability  as  common  carriers  when 
operating     railroads.     63 : 
231. 
Liability  as  public  officers.  63:  234. 
The  exception  to  the  rule  made  by 
statute    in    Indiana.     63: 
234. 
§  8.  Dealing  with  trust  or  cestui  que  trust. 
Right  of  trustee  to  purchase  at  his  own  sale. 
5:  166;*   6:  369;*   9:  792;* 
13:  491.* 
Purchase  of  trust  property  by  trustee  inur- 
ing   to    oenefit    of    cestui 
que   trust.     9:  793.* 
Right  of  trustee  to  profit  by  trust  estate. 

9:  794.* 
Effect   of  purchase   of   objects   of   trust  by 
trustee.    13:492.* 
Relief    from    such    purchase.     9:  792;* 
13:  493.* 
Fiduciary  relations  as  affecting  reliance  on 
fraudulent  statement.    37 : 
613. 
§  g.  Admissions  and  waivers  by  fiduciaries 

in  actions. 
By  representatives  of  infants.     32:  671. 
By  pleadings.     32:  671. 
By  consent  decrees.     32:  675. 
By  agreements.     32:  677. 
By  omissions.     32 :  680. 
By  appearance.     32:  681. 
By  attorney.     32:  681. 
By  guardian  ad  litem.    32:  683. 
By  guardian.    32:    684. 
By  curator  ad  hoc.    32:  686. 
By  trustees.     32:  686. 

By   executors  and  administrators.     32:  687. 
By  curator  ad  hoc.    32 :  688. 
By*  representatives  of   idiots   and  lunatics. 

32:  688. 
By  confession  of  judgment.     32:  690. 

c.  Trust  property  and  funds. 

§  10.  Generally. 

Creation  of  lien  on  trust  estate.     7:656.* 

Injunction   against   execution   sale   of  trust 

property.     30:  119. 
Insurable  interest  of  husband,  as  trustee,  in 

wife's    property.      66:  659. 
To     whom     property     passes    on    trustee's 

death.     1 :  334.* 
Duty  of  corporation  as  to  transfer  of  stock 

held  in  trust.     15:  643. 
Provision  against  alienation  of  interest  of 

cestui  que  trust.     2:  113.* 
Where  trustees'  sales  to  be  made.    33:  96. 
Place  of  taxation  of  trust  property.    20:  151. 
§  II.  Tracing     property;     following    trust 

property. 
See  also  supra,  VII.  §  4. 
General   rule  as  to  following  trust   funds. 

7 :  570.* 
Mingling  trust  funds.     2:  480;*  8:  788.* 
Property    converted    by    trustee    continues 

subject   to   trust.     2:480.* 
Lands  purchased  by  trustee,  subject  to  trust. 

2:  481.* 


TRUTH— TWO- THIRDS  VOTE. 
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Party  obtaining  trust  property  with  notice 
of  trust  holds  as  a  trustee 
for  beneliciaries.     2:  481.* 

Right  to  follow  trust  moneys  paid  without 
notice  of  trust.     2:  482.* 

When  trust  funds  in  hands  of  third  persons 
subject  to  obligations  of 
trust.    4:  746.* 

Liability  for  taking  deposit  of  trust  funds 
in  payment  of  trustee's 
debt.     52 :  790. 

d.  Termination;    revocation. 

§  12.  Generally. 

Power  of  court  to  dissolve.     18:  745. 

Application  of  statute  of  limitations  to. 
8:  480.* 

Effect  of  lapse  of  time  to  ex1>i^guish  ex- 
press   trust.      1 :  328.* 

When  statute  of  limitations  begins  to  run 
in  favor  of  trustees.  1: 
319.* 

§  13.  Power  to  revoke  or  set  aside  volun- 
tary trust  or  settlement. 

Generally.     15:  75. 

Hlustrations.     15:  76. 

Attempts   at   revocation.     15:  76. 

Renunciation    of    beneficiaries.      15:  77. 

Reserved  power.     15:  77. 
»     Testamentary  trusts.     15:  77. 

Assistance  of  the  court.     15:  78. 

Necessity  of  power  of  revocation.     15:  78. 

Voluntary  trust  binding  in  equity.     15:  79. 

Where  trustor  sole  beneficiary.     15:  80. 

Mistake,  fraud,  undue  influence,  etc.,  as  a 
ground  for  relief  from  a 
voluntary   trust.     19:  767. 


TRUTH. 

Presumption  and  Burden  of  Proof  as  to,  see 
Evidence,  II.  e,  8. 


TUBERCULIN    TEST. 

Application  of,  see  Animals,  58,  61,  62. 
Cairn  for  Unnecessary  Destruction  of  Cows 
after  Application  of,  see  Claims,  22. 


TUBERCULOSIS. 


As   Result   of   Negligent   Injury,   see   Dam- 
ages, 317. 
Opinion  Evidence  as  to,  see  Evidence,  1284. 


♦  •  » 


TUGS. 

Illegal  Contracts  with,  see  Conspiracy,  159. 

♦  * » 

TUITION. 

In  College,  see  Colleges,  6. 

For  Pupils  Generally,  see  Schools,  I.  b. 


TUNNEL. 

Presumption  as  to  Superintendent's  Knowl- 
edge of  Conditions  in,  see  Evidence, 
315. 

Under  Street,  see  Highways,  57. 

In  City  Street,  Right  to  Construct  Rail- 
road in,  see  Highways,  137. 

Injury  to  Employee  by  Use  of  Compressed 
Air  in  Construction  of,  see  Master  and 
Servant,  133. 

Assumption  of  Risk  by  One  Working  in, 
see  Master  and  Servant,  280. 

Contributory  Negligence  of  Employee  in, 
see  Master  and  Servant,  388. 

Driving  of,  in  Mines,  see  Mines,  5,  19-22. 

In  Coal  Mines,  Injunction  against,  see 
Mines,  43. 

For  Appropriation  of  Subsurface  Flow  of 
Water,  see  Waters,  338. 

Right  to  Water  Discharged  through,  see 
Waters,  358,  359,  364. 

Editorial  Notes. 

Rights  under  tunnel- site  location  of  mine, 
53:  793. 


TURNOUTS. 


Of    Street    Railway,    see    Street   Railways, 
19-21. 


TURNPIKE    COMPANIES. 

See  Tolls  and  Toll  Roads. 


TURNTABLE. 


Right  to  Compensation  for  Consequential 
Injuries  from  Construction  of,  see  Emi- 
nent Domain,  346. 

Evidence  of  Knowledge  of  Children's  Play- 
ing on,  see  Evidence,  1762. 

As  Dangerous  Attraction  to  Children,  see 
Negligence.  136-142. 

Contributory  Negligence  of  Child  Playing 
on,  see  Negligence,  207. 

Allegation  as  to  Injury  by,  see  Pleading, 
352. 

Question  for  Jury  as  to  Negligence  in 
Fastening,  see  Trialj  446. 

Editorial  Notes. 

Liability  for  injuries  caused  by,  to  children. 
14:  781. 

' ♦-•-♦ 


TWO-THIRDS  VOTE. 

For  Passage  of  Appropriation  Act,  see  Ap- 
propriations, 15-20. 

On  Question  of  Issuing  Municipal  Bonds, 
see  Bonds.  123,  124. 

At  Election,  see  Elections,  252-254. 

For  Passage  of  Ordinance,  see  Municipal 
Corporations.  97. 

Necessity  of,  to  Creation  of  City  Debt,  see 
Municipal  Corporations,  329,  331. 
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Of  Church  Society,  see  Religious  Sociaties, 

7-10. 
On  Passage  of  Statute,  see  Statutes,  19. 
See  also  Parliamentary  Law,  26. 


TYPHOID  FEVER— UNDUE  INFLUENCE. 

TYPHOID  FEVER. 


Judicial  Notice  as  to  Infectious  Nature  of, 
see  Evidence,  117. 


U 


ULTRA  VIRES. 

Ultra  Vires  Contract  by  Savings  Bank,  see 
Banks,  346-348. 

Ultra  Vires  Acts  by  Corporations,  see  Cor- 
porations, IV.  d;  VIII.  §  10. 


UMPIRE. 

On  Appraisal  of  Insurance  Loss,  see  Insur- 
ance, 886,  937,  938,  941-946. 
See  also  Arbitration,  II. 

♦•» 


UNANIMOUS  DECISION. 
What  Is,  see  Judges,  15. 

■♦  «  » 

UNAUTHORIZED  APPEARANCE. 

Relief   from   Judgment    for,   see   Judgment, 

428,  436,  439. 
As  Ground  for  Setting  Aside  Judicial  Sale, 

see  Judicial  Sale,  37. 


UNBLOCKED    SWITCHES. 

Remedy  for  Violation  of  Statute  as  to,  see 
Election  of  Remedies,  12. 

Judicial  Notice  of  Danger  from,  see  Evi- 
dence, 109. 

Injury  to  Employee  by,  see  Master  and 
Servant,  165,  327,  392. 


UNBORN    CHILDREN. 

See  Afterborn  Children. 

Editorial  Notes. 

As    grantees    in    deeds.      44:  489. 
Action  by,  for  death  of  parent.    11:  391.* 


UNCHASTITY. 


Evidence  as  to,  see  Evidence,  1753-17.57. 
Libelous  Charge  of,  see  Libel  and  Slander, 

II.  b. 
See  also  Adultery. 


UNCONSCIOUSNESS. 

Presumption  as  to,  see  Evidence,  251,  252. 

♦-»-♦ 

UNDERGROUND   RAILROADS. 

In  Street,  see  Highways,  160. 

Title  of  Statute  as  to,  see  Statutes,  193. 


UNDERGROUND   RESERVOIR. 

See  Waters,  430,  443,  447. 


UNDERGROUND  WATERS. 

See  Waters,  II.  h. 


UNDERTAKERS. 

Refusal  to  Deal  with  Person,  see  Com- 
pulsory Service,  2,  3. 

Illegal  Association  of,  see  Conspiracy,  64. 

Establishment  of,  as  a  Nuisance,  see  Cove- 
nant, 41. 

Punitive  Damages  for  Conspiracy  by,  see 
Damages,  29. 

Judicial  Notice  of  Business  of,  see  Evidence, 
122. 

Reasonableness  of  Bill  for  Services  of,  see 
E.xecutors  and  Administrators,  160. 


UNDERTAKING. 

On  Appeal,  see  Appeal  and  Error,  III.  g;  X. 

♦-»♦ 

UNDERWRITERS. 

See  Fire  Underwriters;   Insurance. 


UNDISCLOSED  PRINCIPAL. 

See  Principal  and  Agent,  45,  46,  99. 


UNDUE    INFLUENCE. 

Effect  on  Contract,  see  Contracts,  3G8. 
Rescission    of   Contract   for,   see   Contracts, 
803-807. 


UNFAIR  COMPETITION— UNITED  STaTES. 
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Presumption  and  Burden  of  Proof  as  to,  see 

Evidence,  322.  3W).  383. 
Evidence  as  to,  see  Evidence,  XL  e. 
In    Conveyance    to    Husband,    see    Husband 

and    Wife,    120. 
Allegation  of,  see  Pleading,  27. 
In  E.xecution  of  Will,  see  Wills,  I.  d. 

Editorial   Notes. 
What   is   effect   of,   2:  608;*   4:640;*    738;* 

8:  261. 
When  conveyance  will  be  set  aside  for.     4: 

639.* 
As   a   ground   for   relief   from   a    voluntary 

trust.      19:  767.^ 
Presumption    and    burden    of    proof    as    to 

fraud  and  undue  influence 

with  respect  to  will.     36: 

737. 


UNFAIR   COMPETITION. 

Injunction  against,  see  Injunction,  46,  440- 

452. 
Infringement   of   Copyright,  see   Copyright, 

2.3-32. 
Infringement  of  Patent,  see  Patents,  V. 
See  also  Trademark,  IV;  Trade  Name. 

The  false  designation  of  wasliboards  as 
"aluminum,"  when  the  metal  used  on  them 
is  zinc,  does  not  constitute  unlawful  com- 
petition against  a  manufacturer  of  alumi- 
num washboards,  who,  by  virtue  of  a  mo- 
nopoly in  the  supply  of  that  metal,  is  the 
only  person  who  does  or  can  furnisli  such 
articles,  where  there  is  no  attempt  to  repre- 
sent the  zinc  boards  as  those  of  his  manu- 
facture. American  Washboard  Co.  v.  Sagi- 
naw Mfg.  Co.  43  C.  C.  A.  233,  103  Fed.  281, 

50:  609 


UNIFORM. 

Denying  Right  of  Passengers  to  Wear,  see 
Carriers,  24. 


UNIFORMITY. 


Of  License  Tax.  see  License.  II.  d. 
In  I^ocal  Improvement  Assessment,  see  Pub- 
lic Improvements,  54-62. 
In   Taxation,  see   Taxes,  I.  c. 


UNIFORM    TEXT-BOOKS. 
See  Schools,  101-105. 


UNILATERAL  CONTRACTS. 

Time  as  of  Essense  of,  see  Contracts,  305. 
Enforcement  of,  see  Specific  Performance,  9, 

10. 
See   also   Contracts,   95.   96. 
L.R.A.  Dig.— 186. 


UNION  DEPOT  COMPANIES. 

1.  Railroad  companies  entering  the  city  of 
St.  Paul  since  the  organization  of  the  St. 
Paul  Union  Depot  Company  are  entitled, 
for  the  purpose  of  becoming  members  of 
the  corporation  and  sharing  in  and  con- 
tributing to  the  benefits  of  the  organization, 
to  subscribe  for  and  purchase  a  proper  pro- 
portion of  its  stock  at  its  par  value.  St. 
Paul  Union  Depot  Co.  v.  Minnesota  &  N.  W. 
R.  Co.  47  Minn.  154,  49  N.  W.  646,      13:  415 

2.  If  necessary  for  this  purpose,  and  for  a 
proper  apportionment  of  the  stock,  the 
existing  members  may  be  required  to  sur- 
render or  sell  a  part  of  the  stock  held  by 
them.  Id. 

Editorial  Notes. 

Formation  of.    13:  415* 


UNION  DEPOTS. 


Assessment    for.    see    Public    Improvements, 

41,  84.   100.   16.3-166. 
Service  on  District  Agent  in,  see  Writ  and 

Process,    32. 


UNIONS. 
See  Labor  Organizations. 


UNITED  STATES. 


Claims    against,    see    Claims.    I. 

Clerk  of  Court  of.  see  Clerks.  I. 

Common  Law  of,  see  Common  Law,  3-5. 

Right  to  Recover  from,  for  vVorking  Over- 
time, see  Contracts.  839a. 

Performance  of  Contract  with,  see  Con- 
tracts, 841. 

State  Jurisdiction  of  Action  for  Trespass  on 
Land  Ceded  to,  see  Courts,  432  . 

Jurisdiction  of  Suits  against,  see  Courts, 
IIL  b. 

Liability  of  Municipality  for  Value  of  Sewer 
and  Water  Pipes  I'nder  Streets  Taken 
by.  see  Eminent  Domain,  286. 

Injunction  against  Use  of  Patent  by,  see  In- 
junction, 427. 

Power  to  Protect  Federal  Judge,  see  Judges, 
3. 

Right  of  Action  on  Sheriff's  Bond,  see  Par- 
ties. 72. 

Public  Lands  of,  see  Public  Lands,  I. 

Power  of  State  or  Territory  to  Tax  Agen- 
cies and  Instrumentalities  of,  see 
Taxes,  I.   b. 

Exemption  of  Bonds  of.  from  Transfer  Tax, 
see  Taxes,  614,  615. 

Boundarv  Line  Under  Grant  bv.  see  Waters, 
L  c."  4.  d. 

Rights  of.  in  Waters,  see  Waters,  I. 

1.  The  national  government  has  power 
to  command  obedience  to  its  laws,  to  pre- 
serve or(l<>r.  and  to  keep  the  peace,  in  mat- 
ters affecting  national  interests;  and  no  per- 
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son  or  power  in  the  land  has  a  right 
to  resist  or  question  its  authority  so  long 
as  it  keeps  within  the  bounds  of  its  juris- 
diction.   Re  Neagle,  39  Fed.  833,  5:  78 

2.  All  the  law  of  the  United  States  is 
not  specifically  expressed  in  statutory  enact- 
ments. Many  powers  are  necessarily  inher- 
ent in  the  various  departments  of  the  gov- 
ernment, without  which  the  government 
could  not  perform  functions  necessary  to 
its  existence.  The  exercise  of  such  powers 
is,  nevertheless,  in  pursuance  of  the  laws  of 
the  United  States.  Id. 

3.  The  right  of  the  United  States  to  sue 
in  its  own  courts,  having  once  attached,  be- 
comes a  prerogative  right,  and  Congress  will 
not  be  presumed  to  intend  to  deprive  the 
government  of  such  right,  unless  the  inten- 
tion appears  in  plain  and  unambiguous 
terms.    United  States  v.  Shaw,  39  Fed.  433, 

3:232 

4.  The  power  of  the  United  States  to 
make  a  contract  for  the  improvement  of  a 
harbor  is  shown  by  acts  of  Congress  ap- 
propriating money  for  the  improvement 
and  authorizing  it.  Benner  v.  Atlantic 
Dredging  Co.  134  N.  Y.  156,  31  N.  E.  328, 

17:  220 
Editorial  Notes. 

Jurisdiction  of  state  courts  over  lands  of. 
17 :  720. 

Priority  in  respect  to  payment  from  assets 
of  debtor.    29:  227. 

Imprisonment  for  debts  owing  to.     34:  671. 

Priority  of  judgment  in  favor  of.     47 :  479. 

Situs  of  claims  against,  for  purposes  of  ad- 
ministration.   24:  687. 

•-•-♦ 


UNITED  STATES     BONDS. 

Transfer  Tax  on,  see  Taxes,  614,  615. 

♦-•-♦ 

UNITED  STATES  MARSHAL. 

See  Marshal. 

♦-»♦ 

UNITED  STATES  SUPREME  COURT. 

State    Court    Following    Decisions    of,    see 
Courts,  V.  d. 


UNIVERSITY. 


Belonging  to  State,  see  State  Universities. 
See  also  Colleges. 


UNKNOWN  PERSON. 

Service  of  Process  on,  see  Writ  and  Process, 
13,  17. 


UNLAWFUL     DETAINER. 

Against  Lessee,   see  Landlord  and   Tenant. 

95. 
Against   Mortgagor   After   Foreclosure,    see 

Landlord  and  Tenant,  2. 


UNLIQUIDATED   DAMAGES. 

Garnishment  of  Claim  for,  see  Garnishment, 
4^-45. 


UNMARRIED. 


Who  is,  see  Wills,  74,  75. 

Editorial  Notes. 
Meaning  of  word.     15:  292. 


UNMATURED  CLAIMS.      , 

Set-Off  of,  see  Set-Off  and  Counterclaim,  28, 
30,  35-37,  54-64. 


UNORGANIZED  COUNTIES. 

See  Counties,  12,  13. 


UNREASONABLE   SEARCHES. 
See  Search  and  Seizure. 


UNREPEATED   MESSAGE. 

Stipulation   as   to    Liability   for,   see   Tele- 
graphs, 91-96. 


UNTIL. 

Meaning  of  Term,  see  Time,  13,  14. 
4>» 

UPLAND. 

Appurtenances  to,  see  Waters,  134. 
Severance  of  Riparian  Right  from,  see  Wa- 
ters, 201-209. 


URINAL. 

Editorial  Notes. 
Injunction  against  city  as  to.     33:  301 


URINE— USURY    I. 
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URINE. 

Admissibility  of  in  Evidence,  see  Evidence. 

1030. 
Evidence    of   Refusal   to   Furnish    Specimen 

for  Analysis,  see  Evidence,  1913 


USAGE. 


See  Custom. 


USE. 

Dedication  by,  see  Dedication,  ■3,  7-11. 
Of  Highway,  see  Highvpays,  II. 


USE  AND  OCCUPATION. 

Effect  of  Change  in,  on  Insurance,  see  In- 
surance, III.  e,  1,  c. 

Editorial  Notes. 

When  action  for  use  and  occupation  of 
premises  w^ill  lie.  14: 
156. 

Action  for,  when  lease  invalid  under  stat- 
ute of  frauds.     26 :  802. 


USER. 

Notice  from,  in  Eminent  Domain  Case,  see 
Eminent  Domain,  168. 

Establishment  of  Highway  by,  see  High- 
ways, 4-9,  18,  21. 

♦*» 


USES. 

Charitable,  see  Charities. 
Statute  of,  see  Trusts,  1,  2,  96,  98. 


USURPATION. 


Of  Powers,  see  Constitutional  Law,  I.  e. 
Forfeiture   of  Corporate  Franchise   for,   see 

Corporations,  716. 
Of  Office,  see  Quo  Warranto,  17,  20,  32. 


USURY. 

I.  What   Constitutes. 

a.  In  General. 

b.  In  Loans  by  Agent. 

c.  Bank   Transactions. 
IL  Effect;   Remedies. 

III.  Editorial  Notes. 

Effect  of  Preferring  Insurious  Debt  in  As- 
signment for  Creditors,  see  Assign- 
ments  for  Creditors,  68. 


By  Loan  Association,  see  Building  and  Loan 
Associations,  HI.  c,  and  also  infra.  III. 

§1.' 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
53-60. 

r'ustom  as  Affecting,  see  Custom,  17. 

Adoption  of  Constitutional  Provision  with 
Reference  to  Custom  as  to,  see  Consti- 
tutional  Law,  56. 

Use  of  Depositions  as  to,  see  Depositions, 
16. 

Estoppel  as  to  Judgment  Concerning,  see 
Estoppel,  258. 

Sufficiency  of  Proof  of,  see  Evidence,  2200. 

interest  in  Suit  for  Charging,  see  Interest, 
41. 

As  to  Rate  of  Interest  generally,  see  In- 
terest, II.  b. 

As  to  Compound  Interest,  see  Interest, 
III. 

Application  of  Payment  to,  see  Payment, 
47-49. 

Dismissal  of  Cross  Bill  Setting  up,  see 
Pleading,  548. 


I.  What  Constitutes. 

a.  In  General. 

For  Editorial  Notes,  see  infra,  III.   §   1-4. 
4. 

1.  An  agreement  for  a  loan  to  be  paid  in 
seven  equal  annual  instalments,  with  in- 
terest reserved  for  the  whole  time  at  6 
per  cent  per  annum  on  the  amount  of  the 
original  plan,  is  usiu'ious  under  a  statute 
permitting  interest  at  8  per  cent  per  annum. 
Falls  v.  United  States  Sav.  L.  &  B.  Co.  97 
Ala.  417.  13  So.  25,  24:  174 

2.  Under  a  statute  allowing  8  per  cent 
interest,  a  loan  of  $850  for  the  term  of  40 
years  is  not  rendered  usurious  by  giving  a 
bond  for  $1,000  at  6  per  cent  per  annum 
payable  semiannxially,  although  it  bears 
date  39  days  before  the  money  is  received  by 
the  borrower,  and  a  cliough  it  is  stipu- 
lated that  after  90  days'  default  upon  any 
instalment  of  interest  the  whole  of  the  prin- 
cipal shall  become  due  and  payable,  where 
it  is  not  stipulated  that  in  this  event  the 
lender  shall  not  account  for  interest  received 
over  and  above  8  per  cent  per  annum  on 
the  loan  actually  made,  and  there  is  no 
devise  to  cover  up  usury,  or  intent  to  make 
default  before  the  full  term  expired.  Mc- 
Tighe  v.  Macon  Const.  Co.  94  Ga.  306,  21 
S.  E.  701,  32:208 

3.  The  device  of  an  agreement  to  pay  in- 
terest on  a  loan  from  the  time  application 
is  made  for  it.  when  the  loan  is  not  con- 
summated until  some  time  afterwards,  can- 
not be  resorted  to  for  the  purpose  of  pre- 
venting the  reservation  of  interest  in  ad- 
vance at  the  highest  legal  rate  from  the 
date  to  the  matm-ity  of  the  notes  from  be- 
ing usurious.  Hiller  v.  Ellis,  72  Miss.  701, 
18  So.  95.  41:707 

4.  A  transaction  cannot  be  devested  of 
the   taint   of  usury  caused  by  the   lender's 
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acceptance  of  a  sum  which  he  calls  a  com- 
mission, by  the  fact  that  he  subsequently 
sells  the  securities  taken  in  his  own  name, 
if  he  was  in  fact  the  actual  lender.  San- 
ford  V.  Kane,  133  111.  199,  24  N.  E.  414, 

8:724 

5.  A  lender  of  money  on  an  agreement 
stipulating,  not  only  for  repayment,  but  for 
the  delivery  to  him  of  cotton  to  be  sold 
on  commission,  cannot  charge  a  larger  price 
for  the  service  in  selling  and  storing  the  cot- 
ton than  he  charges  for  the  same  service 
where  no  money  is  loaned.  If  he  does, 
the  contract  is  usurious.  Harmon  v.  Leh- 
man, 85    Ala.  379,  5  So.  197,  2:  589 

6.  A  written  contract  stipulating  for  the 
payment  oi  a  stated  sum  of  money  on  a 
given  day,  but  containing  a  provision  that 
the  "obligation  may  be  discharged"  at  or 
Ix-fore  the  maturity  of  the  indebtedness,  by 
the  delivery  of  a  designated  article  of  mer- 
chandise at  a  stated  price,  is  not  usurious 
upon  its  face.  Walton  Guano  Co.  v.  Cope- 
Ian,   112  Ga.  319,  37   S.  E.  411,  52:268 

7.  A  stipulation  in  a  deed  of  trust  to  se- 
cure notes  and  interest  coupons,  that  in  de- 
fault of  any  payment  the  whole  sum  of  the 
principal  shall  become  due  at  the  lender's 
option,  is  to  be  construed  as  a  penalty,  and 
will  not  be  enforced  except  upon  canceling 
unearned  interest  notes,  and  therefore  it 
does  not  make  the  contract  usurious.  Du- 
gan  v.  Lewis,  79  Tex.  246,    14  S.  W.  1024, 

12:  93 

8.  An  agreement  by  a  mortgagor  to  pay 
all  taxes  upon  the  land,  in  addition  to  full 
legal  interest  upon  the  mortgage,  is  not 
usurious.  Detroit  Common  Council  v. 
Rentz,  91  Mich.  78,  51    N.  W.  787,  16:  ay 

9.  A  provision  in  a  bond  for  a  greater 
than  the  legal  rate  of  interest  after  ma- 
turity, by  way  of  a  penalty  to  insure  a 
prompt  payment  of  the  debt,  does  not  ren- 
der the  bond  usurious.  Ward  v.  Cornett,  91 
Va.  676.  22  S.  E.  494.  49:  550 

10.  Where  an  applicant  for  a  loan  of 
money  from  a  life  insurance  company  ob- 
tains the  same  upon  a  lawful  rate  of  in- 
terest, giving  a  real -estate  mortgage  as  se- 
curity, and  also  procures  the  issue  by  the 
company  of  an  insurance  policy  to  one  in 
whose  life  he  has  no  insurable  interest, 
and  its  assignment  to  the  company  as  col- 
lateral security  upon  the  loan,  and  signs 
premium  notes  with  the  insured  in  order 
to  give  value  to  the  policy  as  collateral, 
such  policy  being  upon  the  usual  terms  and 
conditions,  the  premiums  paid  and  agreed 
to  be  paid  thereon  will  not  be  regarded  as 
additional  interest  for  the  loan,  and  usur- 
ious. I'nion  C.  L.  Ins.  Co.  v.  Hilliard,  63 
Ohio  St.  478,  59  X.   E.  230,  53:  462 

11.  An  agreement  by  a  principal  debtor 
to  repay  a  surety  the  par  value  of  his  de- 
posits in  an  insolvent  bank,  if  he  will  use 
them  in  paying  the  debt,  is  not  usurious  if 
those  de])osits  could  then  have  been  disposed 
of  at  their  par  value,  although  on  the  set- 
tlement of  the  business  of  the  bank  a  divi- 
dend of  only  60  per  cent  was  paid  on  such 


deposits.     Southall  v.  Parish,  85  Va.  403.  7 

S.  E.    534,  1:  641 

Notes. 

See  also  supra,  10;  infra,  32,  35-37,  43. 

For  Editorial  Notes,  see  infra,  III.  §§  1,  3. 

12.  A  note  by  the  terms  of  which  a 
greater  sum  must  be  paid  as  principal  and 
interest  than  the  amount  of  the  debt  and 
legal  interest  thereon,  in  consequence  of 
naming  the  principal  sum  at  an  amount  in 
excess  of  the  debt,  is  usurious.  Borrowers' 
&  I.  Bldg.  Asso.  V.  Eklund,  90  III.  257,  60 
N.  E.  521,  52:  637 

13.  A  note  for  the  payment  of  a  sum  of 
money,  given  bona  fide  for  purchase  money 
for  land,  and  not  as  a  cover  for  a  loan  or 
forbearance  of  money,  though  it  call  for  in- 
terest on  that  sum  in  excess  of  the  rate  al- 
lowed by  law,  is  not  usurious.  What  is 
thus  called  "interest"  is  as  much  a  part  of 
the  purchase  price  of  the  land  as  the  prin- 
cipal sum,  and  the  rate  of  interest  so  called 
for  will  DC  enforced.  Reger  v.  O'Neal,  33 
W.  Va.  159,  10  S.  E.  375,  6:  4i:/ 

14.  A  note  given  for  the  repayment  of 
money  borrowed,  with  interest,  stipulating 
in  addition  that,  for  every  $10  so  advanced, 
the  borrower  bound  himself  to  deliver  to 
the  lender  for  storage  and  sale  on  com 
mission  one  bale  of  cotton,  in  default  of 
which  he  should  pay  as  liquidated  damages 
storage  for  one  month  and  commissions  for 
selling, — is  not  usurious  if  the  advance  is 
made  by  a  warehouseman  or  commission 
merchant  with  a  reasonable  expectation  that 
the  borrower  can  perform  the  stipulation 
as  to  delivering  the  cotton;  but  if  there  is 
no  reasonable  expectation  of  his  being  able 
to  deliver  it,  the  contract  is  usurious.  Har 
mon  V.  Lehman,  85  Ala.  379,  5  So.  197, 

2:  589 

15.  An  agreement  to  pay  interest  at  12 
per  cent  after  maturity,  in  a  note  made  in 
Kansas,  expressly  made  subject  to  the  laws 
of  that  state,  is  not  usurious.  De  Hass  v. 
Dibert.  28  U.  S.  App.  559,  17  C.  C.  A.  79,  70 
Fed.  227,  30:  189 

16.  A  provision  in  a  ndte  for  interest, 
"both  before  and  after  judgment,"  at  the 
rate  of  10  per  cent  per  annum,  is  not  usur- 
ious where  there  was  no  corrupt  intent  to 
receive  an  unlawful  rate,  although  the  stat- 
ute provides  that  any  rate  not  exceeding 
12  per  cent  may  be  agreed  upon,  but  that 
any  judgment  rendered  on  the  contract  shall 
bear  interest  at  7  per  cent.  Anderson  v. 
Creamery  Package  Mfg.  Co.  8  Idaho,  200, 
67  Pac.  493,  56:  554 
to  receive   excessive   interest,  or  that  a  bonus 

17.  It  is  not  usury  to  include  in  a  promis- 
-sory  note  a  stipulation  for  10  per  cent  as  an 
attorney's  fee  if  the  note  is  not  paid  when 
due  and  suit  is  brought  thereon.  Dorsey  v. 
Wolff.  142  III.  589.  32  N.  E.  495,  18:  428 
In  purchase. 

For  Editorial  Notes,  see  infra.  III.  §  4. 

18.  The  difference  between  the  cash  arid 
Ihe  crcdu  price  on  a  sale  of  property  may 
ho  put  into  the  form  of  interest  on  a  note 
given  for  the  purchase  price,  without  violat- 
ing the  usury  law.  although  the  per  cent 
agreed    upon    is    greater    than    the    lawful 
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rate  of  interest.    First  Nat.  Bank  v.  Mann, 
94  Tenn.  17,  27  S.  W.  1015.  27:  565 

19.  A  statute  limiting  the  rate  of  interest 
upon  any  contract  '"for  hiring,  lending,  or 
use  of  money  or  other  eoninioaity,"  applies 
to  a  promissory  note  for  the  purchase  price 
of  real  estate.  People's  Bank  v.  Jackson, 
43  S.  C.  86,  20  S.  E.  786,  27:  569 
Extensions. 

See  also  infra,  38. 

For  Editorial  Notes,  see  infra.  III.  §  5. 

20.  A  deed  of  trust  to  secure  payment, 
"with  interest."  of  an  extended  bond  which 
provided  for  usurious  interest  as  a  penalty 
for  not  paying  it  at  maturity,  will  not  be 
usurious,  since  the  illegal  interest  being  a 
penalty,  the  bond  will  only  bear  legal  in- 
terest after  maturity,  as  before.  Ward  v. 
Cornett,  91  Va.  676,  22  S.  E.  494,"        49:  550 

21.  A  sum  exacted  by  the  holder  of  a 
mortgage  from  one  who  purchased  the  mort- 
gaged premises  without  assuming  the  mort- 
gage, in  addition  to  legal  interest,  for  ex- 
tending the  time  of  payment  beyond  ma- 
turity, is  usurious  where,  by  the  same  ar- 
rangement, the  purchaser  is  required  to  as- 
sume personal  liability  for  payment  of  the 
mortgage.  Ganz  v.  Lancaster,  169  N.  Y. 
357,  62    N.  E.  413,  58:  151 

b.  In  Loans  by  Agent. 

22.  The  exaction  by  a  lender's  agent  of  a 
commission  from  the  borrower,  which,  in 
addition  to  the  interest  paid,  amounts  to 
more  than  legal  interest,  constitutes  usurv. 
Clarke  v.  Havard,  111  Ga.  242,  36  S.  E.  837, 

51 :  499 

23.  A  lender  of  money  through  an  agency 
who  pays  no  compensation  to  the  agent  is 
chargeable  with  usury  in  the  loan  if  the 
agent  exacts  from  the  borrower  a  commis- 
sion which,  added  to  the  interest  paid,  ex- 
ceeds lawful  interest.  Id. 

24.  A  loan  company  which  pays  its  agent 
nothing  for  negotiating  its  loans  will  be 
presumed  to  know  that  he  collects  a  com- 
mission for  the  service  from  the  borrower, 
so  as  to  charge  it  with  usury  on  accoimt  of 
a  bonus  received  by  him  in  addition  to  legal 
interest,- — especially  where  suits  brought  by 
it  to  enforce  repayment  of  previous  loans 
have  been  defended  on  the  ground  of  usury, 
in  which  it  has  been  shown  that  the  agent's 
custom  is  to  collect  such  commissions. 
Banks  v.  Flint,  54  Ark.  40,  14  S.  W.  769, 

10:459 

25.  Where  a  lender  places  money  with  an 
agent  to  be  loaned,  with  the  understanding 
that  he  must  receive  the  highest  legal  rate 
of  interest,  and  that  the  agent  must  look 
to  the  borrower  for  his  commissions,  th?? 
circumstances  necessarily  impute  knowledge 
to  tlie  lender  of  a  usurious  bonus  received 
by  the  agent  upon  each  loan.  And  such  is 
the  case  where  nothing  is  said  as  to  com- 
pensation of  the  agent,  unless  his  relations 
with  the  lender  are  such  as  to  reasonably 
justify  the  belief  that  he  acted,  solely  foi 
the  accommodation  of  the  lender  and  with- 


out   expectation    of    reward.      Vahlberg    v. 
Keaton,  51  Ark.  534,  11  S.  W.  878,       4:  462 

26.  The  agent  of  the  lender,  negotiating 
the  loan,  can  receive  from  the  borower  no 
bonus  in  excess  of  the  highest  legal  rate  of 
interest,  and  where  he  does  so  with  the 
knowledge,  either  actual  or  constructive,  of 
his  principal,  the  transaction  is  usurious; 
but  if  he  does  so  without  the  principal's 
knowledge  and  under  circumstances  from 
which  his  knowledge  could  not  be  reason- 
ably presumed,  the  transaction  is  not  usur- 
ious. Id. 

27.  To  sustain  the  defense  of  usury  in 
an  action  brought  to  foreclose  a  mortgage 
given  to  secure  repayment  of  borrowed 
money,  it  must  appear  that  the  lender  was 
to  receive  excessive  interest,  or  that  a  bonus 
or  commission  has  been  paid  to  the  agent  of 
the  lender,  with  his  knowledge  or  under  cir- 
cumstances from  which  his  knowledge  will 
be  presumed,  which,  when  added  to  interest 
paid  or  to  be  paid  the  lender,  will  cause  the 
lawful  rate  to  be  exceeded.  Banks  v.  Flint, 
54  Ark.  40,  14  S.  W.  769,  10:459 

28.  Resident  attorneys  employed  by  the 
general  agent  of  money  brokers  to  assist 
him  in  negotiating  loans,  whose  duties  are 
to  solicit  applications  for  loans  from  good 
men,  to  examine  and  report  upon  security 
offered  and  prepare  and  furnish  abstracts  of 
title,  to  report  upon  the  character  of  ap- 
plicants for  morality,  sobriety,  industry, 
and  promptness  in  payment  of  debts,  to  re- 
ceive and  hold  monej's  forwarded  for  appli- 
cants until  all  defects  of  title  are  cured  and 
the  notes  and  mortgages  executed,  and  then 
to  pay  over  the  money  and  receive  the  se- 
curities; all  of  their  services  being  per- 
formed for  the  protection  of  the  lender,  and 
their  compensation  being  received  under 
an  agreement  with  the  general  agent, — can- 
not be  considered  the  agents  of  the  bor- 
rowers in  procuring  a  loan,  so  as  to  prevent 
payment  of  a  bonus  to  them  from  constitut- 
ing usury.  Id. 

29.  A  recital  in  an  agreement  between  a 
money  broker  and  an  intending  borrower, 
that  the  former  is  the  agent  of  the  latter 
in  the  negotiation  of  the  loan,  will  not  alter 
the  facts  or  prejudice  existing  rights,  where 
the  broker  is  in  fact  the  agent  of  the  one 
from  whom  the  loan  is  secured,  which  fact 
is  known  to  the  parties  at  the  time  the 
agreement  is  signed.  Id. 

30.  Where  a  company  is  organized  for 
the  purpose  of  lending  money,  and  a  large 
share  of  its  stock  is  taken  by  a  bank  and 
its  officers,  some  of  whom  become  directors 
in  the  company;  and  it  puts  no  agents  in 
the  field  of  its  contemplated  activity,  em- 
ploj's  no  means  to  obtain  information  as  to 
the  desirability  of  making  loans  applied  for, 
and  wholly  fails  to  advertise  its  business; 
while  the  bank,  through  which  the  company 
does  nearly  all  of  its  business,  advertises 
to  negotiate  loans  on  the  terms  fixed  by 
the  company,  and  which  are  never  changed 
to  suit  the  convenience  of  the  borrower, 
engages  attorneys  and  examiners,  procures 
all  information  needed  by  the  company  to 
enable  it  to  act  intelligently  and  carefully; 
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looks  after  the  company's  interests;  in  fact 
doing  all  things  which  prudent  men  in  lend- 
ing money  usually  see  to  in  person;  besides 
Laving  all  notes  made  payable  at  its  place 
of  business  and  attending  to  collecting 
them, — the  bank  will  be  held  to  be  the 
company's  agent  for  the  negotiation  of 
loans,  so  as  to  charge  it  with  usury  on  ac- 
count of  a  bonus  received  by  him  in  ad- 
dition to  legal  interest.  Id. 

c.  Bank  Transactions. 

Application  of  Payments  on  Usurious  Note, 

see  Payment,  49. 
See  also  supra,  30. 

31.  The  exemption  of  national  banks 
from  the  penalties  of  usury  prescribed  by  a 
statute  of  the  estate  owes  its  existence  to 
laws  enacted  by  Congress,  and  such  exemp- 
tion should  not,  by  implication,  be  extend- 
ed beyond  the  import  of  the  Federal  stat- 
ute. Gadsden  v.  Thrush,  58  Neb.  340,  78 
N.  W.  632,  45:  654 

32.  In  an  action  to  foreclose  a  mortgage 
securing  a  note  made  to  be  used  as  col- 
lateral to  a  note  owing  to  a  national  bank, 
the  mere  fact  that  the  proceeds  of  such  col- 
lateral, when  collected  by  the  payee  thereof, 
are  to  be  used  to  discharge  the  said  princi- 
pal note  to  the  bank,  does  not  justify  the 
extension  of  the  Federal  exemptions  of 
national  banks  from  penalties  for  usury  to 
such  foreclosure  proceedings.  Id. 
In  discount. 

See  also  infra,  37,  42,  43,  50. 

33.  Tlie  discount  of  negotiable  paper  at 
more  than  a  lawful  rate  of  interest,  which 
is  prohibited  in  the  case  of  national  banks 
by  U.  S.  Rev.  Stat.  §  5197,  U.  S.  Comp. 
Stat.  1901,  p.  3493,  includes  purchase  of 
such  paper,  as  well  as  loans.  Danforth  v. 
National  State  Bank,  3  U.  S.  App.  7,  1  C. 
C.  A.  02,  48  Fed.  271,  •  17:  622 

34.  The  deducting  of  interest  at  an  un- 
lawful rate,  by  a  national  bank,  from  the 
amount  placed  to  the  credit  of  one  for 
whom  a  note  is  discounted,  is  not  a  pay- 
ment of  unlawful  interest  which  will  sus- 
tain an  action  to  recover  double  its  amount, 
under  U.  S.  Rev.  Stat.  §  5198,  U.  S.  Comp. 
Stat.  1901,  p.  3493,  but  is  merely  a  taking, 
reserving,  or  charging  of  such  interest, 
under  the  clause  of  the  section  relating  to 
forfeitui'e  of  interest.  Citizens'  Nat.  Bank 
V.  Gentry,  111  Ky.  200,  63  S.  W.  454,  757, 

56:  673 

35.  Taking  interest  in  advance  on  a  nego- 
tiable note  at  the  highest  rate  allowed  by 
the  Constitution  is  not  usury.  Bank  of 
Newport  v.  Cook,  00  Ark.  288,  30  S.  W.  35, 

29:  761 

36.  The  fact  that  a  note  is  payable  twelve 
months  after  its  date  does  not  take  it  out 
of  the  rule  which  permits  the  highest  rate 
of  lawful  interest  to  be  taken  in  advance. 

Id. 


n.  Effect;  Remedies. 

See  also  supra,  27. 

Effect  generally. 

In     Loan     Association,     see    Building    and 

Loan  Associations,  43-45,  76. 
For  Editorial  Notes,  see  infra.  III.  §§  5-7. 

37.  The  forfeiture  of  interest  by  a  nation- 
al bank  on  a  purchase  of  negotiable  paper 
at  an  unlawful  discount  extends  to  that 
accruing  after  maturity.  Danforth  v. 
National  State  Bank,  3  U.  S.  App.  7,  1  C. 
C.  A.  62,  48  Fed.  271,  17:622 

38.  That  interest  paid  for  the  extension 
of  time  for  payment  of  a  debt  is  usurious 
will  not  destroy  the  contract  for  the  ex- 
tension so  as  to  prevent  a  release  of  the 
surety's  liability.  Fleming  v.  Borden,  126 
N.  C.  450,  36  S.  E.  17,  127  N.  C.  214,  37 
S.  E.  219,  53:  310 
Bona  fide  holders. 

39.  A  note  given  solely  for  usury  is  void, 
even  in  the  hands  of  a  bona  fide  holder,  un- 
der a  statute  which  provides  that  the  tak- 
ing of  "usury"  shall  be  deemed  a  forfeiture 
of  the  entire  interest,  but  which  does  not 
avoid  the  debt  as  to  the  principal.  Ward  v. 
Sugg,  113  N.  C.  489,  18  S.  E.  717  24:  280 
Availability  of  defense. 

As  to  Purchaser  of  Mortgaged  Property,  see 

Mortgage,  82. 
For  Editorial  Notes,  see  infra.  III.  §§  5,  7. 

40.  The  defense  of  usury  is  personal  to 
the  borrower  and  his  sureties  and  privies. 
Cheney  v.  Dunlap,  27  Neb.  401,  43  N.  W. 
178,  5:  465 

41.  A  mere  purchaser  of  the  equity  of  re- 
demption cannot  avail  himself  of  usury  in 
the  mortgage.  Id. 

42.  The  forfeiture  of  the  entire  interest, 
imder  U.  S.  Rev.  Stat.  §  5198,  U.  S.  Comp. 
Stat.  1901,  p.  3493,  on  the  purchase  of  a 
draft  by  a  national  bank  at  a  usurious  dis- 
count, is  available  as  a  defense  to  a  prior 
acceptor  of  the  draft.  Danforth  v.  National 
State  Bank,  3  U.  S.  App.  7,  1  C.  C.  A.  62, 
48  Fed.  271,  17:  622 

43.  Usury  forming  part  of  the  face  of  a 
renewal  note  discounted  in  the  regular 
course  of  business,  at  the  legal  rate,  with- 
out notice  and  before  maturity,  is  not  an 
available  defense  under  a  statute  changing 
the  law  making  usurious  contracts  "void" 
so  that  they  shall  "be  deemed  to  be  for  an 
illegal  consideration"  as  to  the  interest. 
Lynchburg  Nat.  Bank  v.  Scott  Bros.  91  Va. 
652,  22  S.  E.  487,  29:  827 

44.  One  of  three  joint  makers  of  a  note 
for  the  purchase  price  of  real  estate  is  not 
limited  in  setting  up  the  defense,  of  usury 
to  the  portion  corresponding  with  his  inter- 
est in  the  land;  and  the  fact  that  he  has 
purchased  the  interests  of  his  comakers  is 
immaterial.  People's  Bank  v.  Jackson,  43 
S.  C.  86,  20  S.  E.  786,  27 :  569 

45.  The  defense  of  usury  cannot  be  set  up 
l)y  an  assignee  for  certain  creditors  among 
whom  is  not  included  the  one  claiming  tiie 
usurious  debt,  where  tiie  assignee  has  no 
property  chargeable  ^\ith  the  payment  of 
that  debt  in  common  with  others,  and  the 
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assets  corning  to  him  will  not  be  affected  by 

the  fact  that  such  usury  does  or  does  not 

exist.     Parker  v.  Bethel  Hotel  Co.  96  Tenn. 

252,  34  S.  W.  209,  31:706 

Remedies. 

For  P]ditorial  Notes,  see  infra,  III.  §§  5,  7. 

46.  Illegal  interest  voluntarily  paid  may 
be  recovered  back,  although  no  statute  pro- 
vides for  it.  Bexar  Bldg.  &  L.  Asso.  v. 
Robinson,  78  Tex.  163,  14  S.  W.  27,       9:  292 

47.  An  assignee  of  property  subject  to  a 
usurious  mortgage  may  recover  from  the 
mortgagee  the  whole  usurious  interest  paid 
by  himself  and  his  assignor.  Shannon  v. 
Georgia  State  Bldg.  &  L.  Asso.  78  Miss. 
955.  30  So.  51,  57:  800 

48.  The  power  of  equity  to  compel  the 
payment  of  legal  interest  as  al^  condition  of 
canceling  an  usurious  contract  Is  not  taken 
away  by  Ala.  Code  1896,  §  2630,  providing 
that  such  contracts  "cannot  be  enforced 
either  at  law  or  in  equity,  except  as  to  the 
principal,"  while  the  words  "either  at  law 
or  in  equity"  were  not  foimd  in  the  prior 
statutes,  since  the  requirement  that  legal 
interest  be  paid  as  a  condition  of  cancela- 
tion is  not  an  enforcement  of  the  contract 
within  the  meaning  of  the  statute.  Lind- 
say V.  United  States  Savings  &  L.  Co.  127 
Ala.  366.  28  So.  717,  51:  393 

49.  Where  usurious  interest  has  been  paid 
upon  a  debt,  and  the  debt  or  any  part  of 
it  is  unpaid,  a  court  of  equity,  in  stating 
the  account  between  the  parties,  will  credit 
upon  the  principa  lof  what  is  unpaid  what- 
ever usurious  interest  has  been  paid,  as  of 
the  date  of  its  payment.  Reger  v.  O'Neal, 
33  W.  Va.  159,  10  S.  E.  375,  6:  427 

50.  A  deduction  of  the  amount  of  the  un- 
lawful discount  taken  by  a  national  bank 
on  the  purchase  of  a  draft  cannot  be  made 
from  the  face  value  of  the  draft,  in  an 
action  thereon.  Danforth  v.  National  State 
Bank,  3  U.  S.  App.  7,  1  C.  C.  A.  62,  48  Feb. 
271,  17:  622 

51.  In  a  suit  by  a  national  bank  upon  a 
note  tainted  with  usurious  interest  which 
is  credited  on,  or  eliminated  from,  the  note, 
the  judgment  should  be  for  the  principal 
with  interest  at  the  legal  rate  from  the 
commencement  of  the  action.  Second  Nat. 
Bank  v.  Fitzpatrick,  111  Ky.  228,  63  S.  W. 
459,  62:  599 

52.  The  execution  of  a  note  by  a  princi- 
pal to  his  surety  for  the  amount  paid  by 
the  latter  in  satisfaction  of  the  obligations 
for  which  he  was  surety  does  not  deprive 
him  of  the  right  to  have  usury  in  the 
principal  obligations  purged,  and  give  the 
surety  the  riglit  to  recover  the  face  of  the 
note  iiichidiiig  the  usury,  unless  the  princi- 
pal requested  the  surety  to  pay  it,  or  stood 
by  and  permitted  him  to  do  so,  in  ignorance 
of  the  usury.  Blakeley  v.  Adams,  113  Ky. 
398.  68  S.  W.  473,  66 :  270 

53.  Where  a  debtor  executes  a  note  and 
mortgage  for  a  loan  of  money  at  a  lawful 
rate  of  interest,  and,  at  its  maturity,  enters 
into  a  new  contract  with  the  lender  for  a 
further  extension  of  the  loan,  which  is 
tainted    with    the    vice   of   usury,    and    the 


lender,  by  agreement,  retains  the  note  and 
mortgage  as  collateral  security  to  the 
usurious  contract,  in  a  suit  to  enforce  the 
mortgage  security  the  lender  is  restricted  in 
his  recovery  to  the  amount  due  on  the  in- 
debtedness at  the  time  of  making  the  usuri- 
ous contract,  after  which  all  interest  is, 
by  force  of  the  statute  forfeited.  Chicago 
Lumber  Co.  v.  Bancroft,  64  Neb.  176,  89  N. 
W.  780,  57:  910 

Statutory  penalties. 
See  also  supra,  7,  9,  31,  32,  34,  37,  42. 
For  Editorial  Notes,  see  infra,  HI.  §    7. 

54.  The  principal  sum  due  upon  the  note 
need  not  be  paid  or  tendered  beifore  the 
commencement  of  a  suit  for  statutory 
penalties  for  the  collection  of  usurious 
interest.  Second  Nat.  Bank  v.  Fitzpatrick, 
111  Ky.  228,  63  S.  W.  459,  62:  599 

55.  The  penalties  for  usury  will  not  be 
enforced  where  the  parties  have  acted  un- 
der an  honest,  though  mistaken,  belief  that 
the  stipulated  rate  was  recoverable  under 
the  law.  Washington  National  B.  L.  & 
I.  Asso.  V.  Stanley,  38  Or.  319,  63  Pac.  489, 

58:  816 

56.  The  penalty  of  double  the  illegal 
interest  paid,  imposed  for  the  taking  of 
usurious  interest,  is  twice  the  entire  amount 
of  interest  paid,  and  not  merely  twice  the 
excess  above  the  legal  rate.  Second  Nat. 
Bank  v.  Fitzpatrick,  111  Ky.  228,  63  S.  W. 
459,  62:599 


III.   Editorial   Notes. 

a.  In  general;  what  constitutes. 

§  I.  Generally. 

Conflict  of  laws  as  to,  generally.     62:  33. 
In  action  to  foreclose  real  estate  mort- 
gage.    55:  933. 
As   to  limitations   of  actions  for.     48: 
637. 
Presumption  as  to  law  of  other  state  as  to. 

21:  471;   67:  60. 
What  constitutes,  generally.    9:  292.* 
As    affected   by   question   whether   transac- 
tion   is    purchase    or    dis- 
count of  note  or  bill.    16: 
224. 
By  contract  for  life  insurance.     53:  462. 
Usury   in   loans   by    building    associations. 
18:  129. 
Law  governing.    62:  64. 
By  fixed  premium  of  association.     35: 

244. 
Fines    in    building    and    loan    associa- 
tions.    35:  215. 
§  2.  Lawfulness  of  taking  interest  in  ad- 
vance. 
In  discoimts.     29:  761. 
In  general.    29:  761. 
By  persons  other  than  banks.    29:  "^65, 
On    instruments    other    than   bills   and 
notes.     29:  766. 
In  periodical  payments.     29:  766. 
For  what  length  of  time  allowed.     29:  767. 
§  3.   In  agreement  for   interest  after  ma- 
turity. 
Generally.     49:  550.  I 

Lump  sum,  a  penalty.    49:  551. 
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Not  usury  if  debtor  can  relieve  himself. 
49:  551. 

Agreement  for  reduction  for  prompt  pay- 
ment.    49:  551. 

Provision  for  interest  only  in  case  of  de- 
fault.    49:  552. 

Higher  rate  legal.     49:  552. 

Statutory  limitation.     49:  552. 

In  case  of  sales,  etc.     49:  553. 

Various  constructions.     49:  553. 

pjxpress  penalty.     49:  554. 

Tnderstanding  that  loan  shall  continue. 
49:  554. 

N^otes  held  valid.     49:  555. 

Equitable   relief.     49:  555. 

Other  decisions.     49:  556. 

§  4.  In  deferred  payments  of  purchase 
money. 

(ienerally.    27:  565. 

Making  interest  a  part  of  the  purchase 
price.     27 :  566. 

Cash  and  credit  prices.     27:  568. 

Agreement  as  to  interest  made  after  orig- 
inal contract  completed. 
27:  570. 

Other  contracts.     27:  570. 

b.  Effect;  remedies. 

§  5.  Generally. 

Constitutionality  of  statute  validating 
usurious  contract.  22 : 
384. 

Extent  of  recovery  where  usurious  interest 
paid.     9:  293.* 

When  equitable  relief  will  be  granted 
against  usurious  con- 
tracts.     9-  293.* 

As  affecting  validity  of  life  insurance  to 
secure  debt  to  insurer. 
53:  463. 

Effect  on  surety's  liability  of  usury  in  con- 
sideration for  extension 
of  time  for  principal.  53: 
316. 

In  renewal  contract  as  affecting  original 
agreement.    33:  633. 

As  a  defense,  must  be  distincly  set  up; 
must  be  proved  as  laid. 
5:  465.* 

As  a  defense    against    mortgage.     10:  459.* 
To  whom  available.       10:  459.* 

Set  off  as  to,  on  foreclosure.     21:  323. 

Defense  of,  as  against  holder  of  negotiable 
paper  transferred  after 
maturity.      46:  767. 

Effect  of  preferring  usurious  debt  in  an  as- 
signment for  creditors. 
41:  707. 

§  6.  As  affecting  judgment. 

Suit  to  set  aside  judgment  for;  who  may 
maintain.     54:  765. 

Right  of  alleged  fraudulent  grantee  to  show 
that  judgment  against 
grantor  was  based  on 
usurious  transaction.  67: 
601. 

As    ground    for     injunction     against     judg- 
ment.    31:761. 
By  confession.     30:  239. 


§   7.  Effect  of  national  bank  reserving  il- 
legal interest. 
In  general.     56:  673. 

Statutory   provisions.      56:  673. 
Strict  or  liberal  construction    of    stat- 
ute.     56:  674. 
Exclusiveness  of  Federal  penalty.     56: 

■674. 
State    courts    following    Federal    deci- 
sions.    56:  677. 
To  what   states  provision    for    penalty 

applicable.     56:  677. 
Extent    of    invalidity    generally    from 
charging  or  taking  usury. 
56:  678. 
Necessity  of  knowledge.    56:  680. 
Jurisdiction   of  the  United   States  Su- 
preme Court.    56:  680. 
Waiver  of,  or  estoppel  to  claim,  penalty 
for    charging     or     taking 
usury.      56:  680. 
Purging  transaction    from    usury.     56: 

681. 
Effect  of  bank  assigning  note.     56:  681. 
Interest  on  judgment.     56:  682. 
Miscellaneous   matters.      56:  682. 
Where    usury   charged,    but    not    paid.      56: 
682. 
Extent   of   forfeiture   of   interest.      56: 
682. 
In  general.     56:  682. 
In   case   of  renewals.     56:  683. 
After  maturity     of  the  debt.     56: 
685. 
Limit   of  time   for  interposing  defense 

of  usury.     56:  686. 
Availability   of   defense     of    usury    in 

suit  by   bank.     56:  686. 
To  whom  defense  that  usury   charged, 

available.      56:  687. 
Right  to  relinquish  illegal  excess.     56: 

688. 
Jurisdiction    to    declare     forfeiture     in 
action   by   bank.      56:  688. 
Remedy  where  interest  actually  paid.     56: 
689. 
In  general.     56:  689. 
Right   of   action   for   twice   amount   of 

interest    paid.      56:  690. 
Jurisdiction  of  action  by  state  courts. 
56:  690. 
In  general.     56:  690. 
Venue    of   action.      5(5:  692. 
W^ho  may  maintain  action.     56:  693. 
Assignability  of  claim  for  penalty.   56: 

695. 
Who  may  set  up  defense  of  illegal  in- 
terest paid.     56:  695. 
Against   whom  defense   of  usury   paid, 

available.     56:  696.' 
Set-off  or  counterclaim.      56:  696. 

Of  illegal  interest  paid.     56:  696.' 
In  general.     56:   696. 
Where  right  to  recover  penal- 
ty  barred    by    limitation. 
.56:  699. 
Of  claim   for  twice  the  amount  of 

interest    paid.      56:  700. 
Of  judgment  for  penalty.     56:  700. 
Application  of  payments.     56:  701. 
In  general.     56:  701. 
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Right    to   change   application.     5G: 
702. 

What  constitutes  a   payment  of  inter- 
est.     56:  702. 

Prerequisites  to  suit  for  twice  amount 
of  interest  paid.     56:  704. 

Limitation  of  action  to  recover  penalty. 
56:  705. 

Extent  of  allowance  or  recovery.      56: 
706. 
Amount  allowed  as  set-off  in  suit 

by   bank.      56:  706. 
Double   amount   of   entire  interest, 
or  of  excess  over  legal  in- 
terest,— which.     56:  707. 


Interest  on  claim  for  penalty.    56: 
707. 


UTAH. 

Power  as  to  Transfer  of  Actions  Given  to, 
on  Admission  as  State,  see  Constitu- 
tional Law,  167. 


UTILITY. 

Of  Patented  Device,  see  Patents,  3,  4. 


Y 


VACANCY. 

Of  Insured   Property,   see    Insurance,    442- 

462,  518,  523. 
In  Office,  Existence  of,  see  Officers,  53,  73- 

83. 
In  Office,  Filling  of,  see  Officers,  45,  46,  52, 

65,  80,  84. 
Term  of  Office  of  Person  Appointed  to  Fill, 

see  Officers,  89-91. 


VACATION. 


Filing  Information  in,  see  Criminal  Law,  74. 
Judgment    by    Confession     in,     see     Judg- 
ment, 9. 
Of  Judgment,  see  Judgment,  VII. 


♦-»♦ 

VACCINATION. 

Of  Passenger,  see  Carriers,  174,  208;  Evi- 
dence, 2177. 

Inequality  of  Statute  Requiring,  see  Consti- 
tutional Law,  604. 

Delegation  of  Power  as  to,  see  Constitu- 
tional Law,  216. 

Police  Power  as  to,  see  Constitutional  Law, 
1010-1012. 

Authority  of  O.Ticers  to  Purchase  Vaccine 
Matter,  see  Counties,  75. 

Judicial  Notice  as  to  What  Vaccination 
Consists  of,  see  Evidence,  121. 

Judicial  Notice  as  to  Efficacy  of,  see  Evi- 
dence,  120. 

Burden  of  Proof  as  to,  see  Evidence,  232. 

Requirement  of.  Generally,  see  Health,  19- 
27. 

Municipal  Liability  for  Injury  in  Perform- 
ing, see  Municipal  Corporations,  504. 

Of  School  Children,  see  Schools,  14-27 

Exclusion  of  Unvaccinated  Pupil  as  a 
Penalty,  see  Penalties,  4. 

Editorial  Notes. 

By  compulsion.     25:  152;   26:  728. 
Power  of  municipality  to  incur  expense  of. 
26: 727. 


VAGRANCY. 

Hiring     Out     Vagrants,     see     Involuntary 
Servitude. 

Editorial  Notes. 

Cruel    and    unusual    punishment    for.     35; 

•  578. 

Criminal  liability  of  children  for.    36:  207. 


VALIDATION. 


Of  Execution,  see  Execution,  7. 

Of  Void  Marriage,  see  Marriage,  HI.  b. 

See  also  Curative  Law. 


VALIDITY. 

Of  Contract,  see  Contracts,  III. 


VALUATION. 

Of  Property  for  Taxes,  see  Taxes,  III.  b.  2. 


VALUE. 

Presumption  as  to,  see  Evidence,  685. 
Opinion     Evidence     as     to,     see     Evidence, 

VII.  f . 
Evidence  of,  see  Evidence,  XI.  f. 
Tax  List  as  Evidence  of,  see  Evidence,  849. 
Fraudulent     Representations     as     to,     see 

Fraud  and  Deceit.  26-34. 
Allegation  of,  see  Pleading,  26. 


VALUED  PROPERTY. 


i  See  Insurance,  VI.  c.  1. 
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VAPORS— VENDOR  AND  PURCHASER,  I.  a. 


VAPORS. 
From  Drain,  see  Case,  24. 

4  *  » 


VARIANCE. 

Between  Pleading  and  Proof,  see  Evidence, 

XII.  m. 
Between   Original    and   Copy   of   Deed,    see 

Evidence,  796. 
Between  Copy  and  Original  Application  for 

Policy,  see  Insurance,  532. 
Amendment     of     Pleading    to     Avoid,     see 

Pleading,   133. 
In  Replication,  see  Pleading,    563. 
In  Description  of  Public   Improvement,  see 

Public  Improvements,  201. 
As  Ground  for  Nonsuit,  see  Trial,  529. 


VAULT. 

Requirements  as  to,  see  Buildings,  9,  10. 

For  Privy,  Statute  Authorizing  Destruction 
of,  see  Constitutional  Law,  632a. 

Privy  Vaults  as  Nuisance,  see  Nuisances, 
70,  71. 

Under  Sidewalk,  see  Evidence,  138;  High- 
ways, 56,  316-318,  320,  321,  330,  331. 


VEHICLES. 

Bicycle  as,  see  Bicycles,  13. 
License  of.  see  License,  35,  45,  47,  49,  50,  53, 
95-100,  133,  134,  143,  165. 


VEIL. 

Ordering    Witness     to    Remove,    see    Ref- 
erence, 8. 


VEINS. 

In  Mine,  see  Mines,  I.  a. 


VELOCIPEDES. 

Riding  of,  on  Bridge,  see  Bicycles,  10,  11. 


VENDOR  AND  PURCHASER. 

I.  Rights  and  Liabilities  of  Parties. 

a.  In  General. 

b.  Pavment  of  Purchase  Money. 

c.  Defects   in   Title. 

d.  Deficiency  in  Quantity. 

e.  Rescission   of   Contract. 
II.  Vendors'  Lien. 


III.  Purchaser's    Rights    as    to    Third    Per- 

sons; Bona  Fide  Purchasers. 

IV.  Editorial  Notes. 

Adverse  Possession  by,  see  Adverse  Pos- 
session, I.  c. 

Validity  of  Conveyance  of  Land  Held  Ad- 
versely, see  Champerty,  III. 

Deeds,  see  Deeds. 

Estoppel,  by  Deed,  see   Estoppel,  IT.  a. 

Estoppel  to  Rely  on  After-acquired  Title, 
see  Estoppel,  54-61. 

Estoppel  to  Assert  Title,  see  Estoppel,  214 
216. 

Estoppel  of  Purchaser  by  Knowledge,  see 
Nuisances,  148. 

Admissibility  of  Grantor's  Statement  as  to 
Ownership,  see  Evidence,  X.  f. 

Effect  of  Decree  against  Vendor,  see  Judg- 
ment, 245,  246. 

Sale  under  Execution  or  Attachment,  see 
Judicial  Sale. 

Sale  on  Partition,  see  Partition,  11.  d. 

Sale  for  Taxes,  see  Taxes,  III.  e. 

Sale  of   Standing  Timber,  see   Timber. 

Sale  of  Water  Rights,  see  Waters,  II.  j. 

Vendor's  Consent  to  Erection  of  Building, 
see  Mechanics'  Liens,   14,   15. 

Lien  on  Premises  at  Time  of  Purchase,  see 
Mechanics'  Liens,  16. 

Surviving  Partner's  Power  to  Buy  or  Sell 
Real  Estate,  see  Partnership,  88-90. 

Allegations  as  to  Contract  to  Convey  Land, 
see  Pleading,  .302,  303. 

Effect  of  Recording  Laws,  see  Real  Prop- 
erty, II. 

See  also  Notice,  79. 


I.  Rights  and  Liabilities  of  Parties, 
a.  In  General. 

Requiring  Vendor  to  Execute  New  Deed  in 
Place  of  One  Lost,  see  Cloud  on  Title,  3. 

Oral  Contracts  for  Land,  see  Contracts,  I. 
e.  4. 

Consideration  for  Contract  to  Convey,  see 
Contracts,  65,  72. 

Construction  of  Contract  for  Transfer  of 
Land,  see  Contracts,  II.  d.  2,  o. 

Option  for  Purchase  of  Land,  see  Contracts, 
72,  119-121, 

Exercising  Option  for  Purchase,  see  Ten- 
der, S. 

Assignment  of  Land  Contract,  see  Con- 
tracts, 350a. 

Right  to  Recover  against  Person  not  Named 
in  Assignment  of  Contract,  see  Con- 
tracts, 827. 

Effect  of  Assignment  of  Contract  on  Right 
of  Action  upon,  see  Action  or  Suit,  54. 

Surrender  of  Contract,  see  Contracts,  827  a. 

What  Excuses  Nonperformance  of  Vendee's 
Agreement,  see  Contracts,  671. 

Parol  Evidence  as  to  Contract  for  Sale  of 
Land,  see  Evidence,  1225. 

Covenants  between,  see  Covenant. 

Measure  of  Damages  for  Breach  of  Cove- 
nant, see  Damages,  8,  9,  107,  111-119. 

Damages  for  Fraud  of  Vendor,  see  Dam- 
ages, 259-262. 
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Loss  of  Profits  as  Damages  from  Failure 
to  Convey,  see  Damages,  633. 

Rights  of  Purchaser  by  Deed,  JNIap,  or  Plat 
Showing  Dedication,  see  Dedication, 
I.  b. 

Purchaser's  Right  to  Bring  Ejectment,  see 
Ejectment,  9. 

Recovery  of  Mesne  Profits  from  Purchaser, 
in  Ejectment,  see  Ejectment,  39-42. 

Estoppel  of  Vendee  to  Claim  under  Out- 
standing Title,  see  Estoppel,  286,  287, 
290,  291. 

Parol  Evidence  as  to  Title  to  be  Procured, 
see    Evidence,    1127. 

Descent  of  Vendor's  Interest  in  Land  Con- 
tract, see  Executors  and  Administrat- 
ors, 103. 

What  Constitutes  Fixtures  as  Between 
Vendor  and  Purchaser,  see  Fixtures. 

Purcliaser's  Failure  to  Disclose  Existence  of 
Mine,  see  Fraud  and  Deceit,  12. 

Injunction  against  Cutting  Timber  or  Re- 
moving Buildings,  see  Injunction,  173, 
174. 

Purchaser's  Insurable  Interest,  see  Insur- 
ance, 126. 

Ownership  of  Vendor  or  Vendee  within 
Meaning  of  Insurance  Policy,  see  In- 
surance, III.  e,  1.  6. 

Rights  of,  in  Insurance,  see  Insurance,  1102 
1154-1156,  1163. 

Lien  of  Judgment  against  Vendor,  see  Judg- 
ment, 305. 

Lien  of  Judgment  against  One  Having  Con- 
tract to  Purchase  Land,  see  Judgment, 
324. 

Grantee's  Right  to  Set  Aside  Judgment  for 
T-a,nd,  see  Judgment,  408. 

Lessee's  Option  to  Purchase,  see  Landlord 
and  Tenant,  9. 

Purchaser's  Right  to  Release  of  Mortgage, 
see  Mortgage,  123. 

Contribution  between,  on  Sale  of  Part  of 
Mortgaged  Tract,  see  Mortgage,  189. 

Rights  and  Liabilities  of  Purchaser  of  Land 
Subject  to  Mortgage,  see  Mortgage, 
IIL;  VIIL  §§11,  12. 

Notice  to  Purchaser  from  Possession  of 
Land,  see  Notice,  II.  b. 

Charging  Purchaser  with  Knowledge  of 
Agent,  see  Notice,  30. 

Third  Person's  Right  of  Action  on  Vendee's 
Covenant,  see  Parties,  65. 

Grantee's  Rights  and  Liabilities  as  to  As- 
sessment, see  Public  Improvements,  7- 
9,  11,  12,  86,  87. 

Reformation  of  Deed,  see  Reformation  of 
Instruments,  3,  9-13. 

Specific  Performance  of  Contract,  see  Spe- 
cific Performance. 

Suit  to  Enforce  Specific  Performance  of 
Third  Person's  Contract,  see  Parties,  67. 

Rights  and  Duties  of  Purchasers  at  Judicial 
Sale,  see  Judicial  Sale,  III. 

Rights.  Title,  etc.,  of  Purchasers  at  Fore- 
closure Sale,  see  Mortgage,  \I.  g,  4. 

For  Editorial  Notes,  see  infra,  IV.  §§  1,  2,  5. 

1.  A  contract  for  the  sale  of  a  tract  of 
land,  or  a  deed  conveying  a  tract  of  land, 
specifying  the  quantity  by  the  words  "con- 
taining      acres"    (giving   the   number), 


and  reciting  a  price  which  is  an  exact 
multiple  of  the  number  of  acres  so  men- 
tioned, is  presumed  to  be  a  contract  of  sale 
of  the  tract  in  gross.  Newman  v.  Kay,  57 
VV.  Va.  98,  49  S.  E.  926,  68:  908 

2.  The  maxim  that  equity  regards  that  as 
done  which  in  good  conscience  ought  to  be 
done  will  not  be  applied  in  favor  of  one  in 
possession  of  land  under  an  executory  con- 
tract of  purchase,  so  as  to  enable  him  to 
waste  or  destroy  the  property  or  impair  the 
vendor's  security  before  the  contract  is  per- 
formed. Miller  v.  Waddingham  (Cal.)  25 
Pac.  688,  11:  510 
fKev'd  on  other  grounds,  on  rehearing,  91 
Cal.  377,  27  Pac.  750,                            13:  680] 

3.  Where  one  contracts  to  sell  real  estate, 
to  which  he  at  the  time  has  no  title,  and 
lets  the  purchaser  into  possession,  he  can- 
not forfeit  the  contract  for  nonpayment 
while  not  in  a  position  to  perform  on  his 
part,  so  as  to  enable  him  to  oust  the  pur- 
chaser from  possession.  Getty  v.  Peters,  82 
Mich.  G61^  46  N.  W.  1036,  10:  465 

4.  Before  one  who  has  entered  into  a  con- 
tract to  purchase  land  from  a  person  who  at 
the  time  has  no  title,  which  provides  that 
the  purchaser  shall  have  and  keep  posses- 
sion unless  he  fails  to  perform  his  contract, 
in  which  event  he  shall  forfeit  payments 
and  improvements  and  the  seller  may  take 
immediate  pos.session,  can  be  ousted  by  the 
seller  for  breach  of  contract  in  an  action 
of  ejectment,  the  seller  must  have  notified 
the  buyer  that  he  had  obtained  full  title  to 
the  premises  and  could  perform  on  his  part, 
and  must  also  have  demanded  performance 
on  the  part  of  the  buj^er.  Id. 

5.  A  notice  to  a  person  of  forfeiture  of 
his  contract  to  purchase  land  for  failure  to 
perform  its  conditions,  given  at  a  time  when 
the  seller  was  not  in  a  condition  to  perform 
on  his  part  by  reason  of  his  not  having  title 
to  the  property  sold,  is  not  available  as  a 
foundation  for  an  action  of  ejectment  after 
the  seller  has  acquired  title.  For  that  pur- 
pose a  new  notice  is  necessary,  and  this 
cannot  be  given  by  merely  bringing  suit. 

Id. 

6.  A  purchaser  of  land  who  does  not  ofl"er 
to  perform  the  contract  on  his  part  until 
several  days  after  the  time  set  for  per- 
formance cannot  enforce  a  forfeiture  for 
nonperformance  on  the  part  of  the  vendor. 
Kraak  v.  Fries,  21  D.  C.  100,  18:  142 

7.  In  an  action  for  specific  performance 
of  a  land  contract  without  an  expressed 
condition  of  forfeiture,  although  time  was 
not  of  the  essence  of  the  contract  in  the 
first  instance,  where  sufficient  demand  and 
notice  have  been  given  defendants,  and  the 
plaintiff"  has  proffered  his  deed,  the  defend- 
ants should  be  required  to  execute  their 
contract,  or  forfeit  all  equities  and  title  to 
the  premises.  Foster  v.  Ley,  32  Neb.  404,  49 
N.  W.  450,  15:  737 

8.  A  vendee  who,  after  discovering  a  de- 
fect in  the  title,  makes  an  oral  agreement 
by  which  he  remains  in  possession  until  the 
record  title  can  be  perfected  in  his  vendor, 
and  never  offers  to  surrender  the  premises, 
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thereby  waives  a  provision  requiring  the 
execution  of  a  deed  within  a  specified  time. 
Kent  V.  St.  Michael's  Church,  136  N.  Y.  10, 
32    N.    E,    704,  18:  331 

9.  Relief  to  a  vendee  who  has  made  de- 
fault on  a  contract  of  which  time  is  the  es- 
sence can  be  granted  only  after  a  showing 
of  fraud,  mistake,  surprise,  or  other  ground 
of  purely  equitable  cognizance,  excusing  the 
breach.  Clock  v.  Howard  &  W.  Colony  Co. 
123  Cal.   1,  55  Pac.  713,  43:  199 

10.  A  contract  to  sell  "all  the  lands"  con- 
trolled by  the  vendor  is  not  performed  by 
a  tender  of  a  deed  subject  to  a  contract  giv- 
ing a  third  person  the  right  to  remove  all 
the  saw  timber  therefrom.  Arentsen  v. 
Moreland,    122   Wis.    167,   99   N.   W.   790, 

65:  973 

11.  Knowledge  by  one  contracting  to  pur- 
chase real  estate  that  the  vendor  has  only 
an  option  contract  to  purchase,  and  has 
contracted  to  sell  the  saw  timber  on  the 
land  to  a  third  person,  will  not  deprive  him 
of  his  right  to  damages  for  loss  o^  his  bar- 
gain in  case  tne  vendor  refuses  to  convey 
anything  except  the  land  free  from  the 
timber.  Id. 

12.  A  person  selling  land,  who  makes  an 
absolute  and  unqualified  representation  as 
to  its  boundaries,  which  is  false  and  is  re- 
lied on  by  the  purchaser,  is  answerable  in 
damages,  although  he  believed  the  repre- 
sentation to  be  true  and  had  no  intent  to 
deceive.  Davis  v.  Nuzum,  72  Wis.  439,  40  N. 
W.  497,  1 :  774 
Who  must  bear  loss  from  fire. 
Deduction  from   Purchase  Price  of  Amount 

of  Loss  from  Fire,  see  infra,  22. 

13.  The  loss  by  fire  of  a  house  on  land  in 
the  actual  possession  of  a  vendee  as  owner, 
he  having  secured  part  of  the  purchase 
money  by  mortgage  and  paid  the  balance, 
must  be  borne  by  him,  although  he  holds 
under  a  defective  deed,  as  he  is  the  equi- 
table owner  of  the  premises.  Wetzi.-r  v. 
DulFy.  78  Wis.  170,  47  N.  W.  184,       12:  178 

14.  The  loss  occasioned  by  the  burning  of 
buildings  on  premises  that  have  been  in- 
cluded in  a  contract  of  sale,  but  still  re- 
main in  possession  of  the  vendor  pending  an 
investigation  as  to  the  title,  must  fall  on 
the  vendor,  though,  if  the  contract  had  been 
so  far  complete  that  the  vendee  should  be 
treated  as  the  owner  of  the  premises,  the 
loss  would  fall  on  him.  Phinizy  v.  Guern- 
sey, HI  Ga.  346,  36  S.  E.  796,  50:  680 
Application  of  insurance  money. 

15.  I'nder  a  contract  to  purchase  real  es- 
tate and  pay  the  purchase  price  in  instal- 
ments, which  provides  that  the  purchaser 
shall  keep  the  property  insured  for  the 
benefit  of  the  vendor,  the  purchaser  cannot, 
in  case  of  injury  to  the  property  by  fire,  in- 
sist that  the  insurance  money  shall  be  ap- 
plied in  reduction  of  the  indebtedness  not 
yet  due,  when  its  amount,  added  to  the 
value  of  the  lot,  does  not  equal  the  unpaid 
purchase  money,  but  the  vendor  may  apply 
it  in  restoring  the  property  for  the  pro- 
tection  of   its   security.     Naquin   v.   Toxas 


Savings  &  R.  E.  Invest.  Asso.  95  Tex.  313, 
67  S.  W.  85,  58:711 

b.  Payment  of  Purchase  Money. 

Lien  for  Purchase  Money,  see  infra,  11. 

Rescission  for  Failure  to  Pay  Purchase 
Money,  see  infra,  I.  e. 

Return  of  Purchase  Money  as  Condition  of 
Rescinding,    see    infra,    64. 

Vendee's  Lien  upon  Rescission  for  Pur- 
chase Money  Paid,  see  infra,  62. 

When  Right  of  Action  for  Purchase  Money 
Accrues,  see  Action  or  Suit,  17. 

Liability  on  Purchase  Money  Note,  where 
Title  Defective,  see  Bills  and  Notes, 
292-294. 

Necessity  of  Tender,  see  Contracts,  651. 

Tender  of,  to  Stop  Interest,  see  Tender,  9. 

Sufficiency  of  Proof  of  Payment,  see  Evi- 
dence, 2324. 

Evidence  as  to  Value  of  Property  in  Action 
on  Purchase  Money  Note,  see  Evidence, 
1833,  1834. 

Breach  of  Contract  to  Convey,  see  Executors 
and  Administrators,   123. 

Stay  of  Action  on  Purchase  Money  Note, 
see  Injunction,  270. 

See  also  infra,  59. 

For  Editorial  Notes,  see  infra,  IV.  §  2. 

16.  The  right  of  a  vendor  to  retain 
moneys  paid  by  a  vendee  who  makes  de- 
fault on  a  contract  of  which  time  is  the  es- 
sence is  not  lost  because  the  parties  have 
declared  that  such  moneys  may  be  retained 
as  stipulated  damages,  and  this  provision 
is  void.  Clock  v.  Howard  &  W.  Colony  Co. 
123  Cal.  1,  55  Pac.  713,  43:  199 

17.  No  legal  or  equitable  right  to  the  re- 
covery of  moneys  paid  by  a  vendee  who 
makes  default  on  a  contract  of  which  time 
is  the  essence  can  be  acquired  by  subse- 
quently tendering  the  amount  due,  without 
excusing   his    default.  Id. 

18.  An  action  at  law  for  the  purchase 
money  will  not  lie  so  long  as  the  grantor 
remains  the  equitable  owner,  although  he 
has  delivered  the  deed  to  the  grantee  upon 
certain  conditions,  thereby  conveying  the 
legal  title,  and  has  made  an  invalid  parol 
agreement  to  consummate  the  transfer. 
Darling  v.  Butler,  45  Fed.  332,  10:  469 
Deduction  of  amount  of  dower  interest. 

19.  A  purchaser  who  buys  land  subject  to 
a  wife's  contingent  dower  right  assumes  the 
risk  thereof,  and  he  cannot  have  the  same 
charged  up  to,  or  set  off  against  the  pur- 
chase price.  Bassell  v.  Caywood,  54  W.  Va. 
241,  46  S.  E.  159,  66:  880 
Deduction  for  deficiency  in  quantity. 
Recovery   Back    of   Portion    for   Deficiency, 

see  infra,  56. 
For  Editorial  Notes,  see  infra,  IV.  §  5. 

20.  In  adjusting  the  equities  where  a 
tract  of  land  is  sold  for  a  lump  sum  under 
a  fraudulent  representation  as  to  the 
quantity  it  contains,  compensation  may  be 
made  for  the  deficiency  at  the  rate  per 
acre  which  would  have  been  paid  had  the 
quantity  l)oen  as  represented,  there  being 
no  evidence  to  show  that  one   part  of  the 
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tract  is  more   valuable  than  another.     Me- 
Ghec  V.  Bell,   170  Mo.   121,  70  S.  W.  493, 

59:  761 

21.  One  induced  to  purchase  a  tract  of 
land  by  misrepresentations  as  to  the  quan- 
tity contained  is  not  bound  to  rescind  in 
toto  upon  discovering  the  fraud,  but  may 
retain  the  tract  and  obtain  an  adjustment 
of  equities  as  to  the  deficiency.  Id. 
Deduction  of  amount  of  loss  from  fiire. 

22.  The  rule  for  determining  the  amount 
of  abatement  from  the  price  of  land  for 
loss  of  buildings  by  fire  after  a  contract 
for  the  sale  thereof,  but  before  it  was  so 
far  consummated  as  to  throw  the  loss  on  the 
vendee,  would  be  to  ascertain  if  there  was 
any  difference,  on  the  day  the  contract  be- 
came binding,  between  the  majket  value  of 
the  entire  property  and  the  contract  price. 
In  case  there  was  no  difference,  then  the 
purchaser  would  be  entitled  to  a  decree  re- 
quiring the  seller  to  convey  him  the  prop- 
erty upon  payment  of  a  sum  equal  to  the 
market  value  of  the  lot  without  the  build- 
ing on  the  day  the  contract  was  made.  If, 
at  the  date  the  contract  became  effectual, 
the  market  value  of  the  property  was  great- 
er than  the  contract  price,  a  sum  represent- 
ing this  difference  should  be  deducted  from 
the  market  value  of  the  lot  without  the 
building,  and  the  balance  would  be  the 
amoimt  which  the  plaintiff  should  be  re- 
quired to  pay  for  a  conveyance  of  the  land. 
In  this  way  the  purchaser  would  obtain  the 
benefit  of  his  bargain.  If  the  contract  price 
exceeded  the  market  value,  the  purchaser 
should  pay,  in  addition  to  the  market  value 
of  the  lot  without  the  building,  the  differ- 
ence between  the  market  value  of  the  prop- 
erty at  the  date  of  the  contract  and  the 
contract  price.  In  this  way  the  vendor 
would  be  given  the  benefit  of  his  bargain. 
Phinizy  v.  Guernsey,  111  Ga.  346,  36  S.  E. 
79(5,  50:  680 
Extra  compensation  for  excessive  quantity. 

23-24.  A  vendor  of  land  in  gross  can- 
not recover  on  the  contract,  either  at  law  >r 
in  equity,  compensation  for  an  excess  there- 
in above  the  quantity  which  the  tract  was, 
at  the  time  of  the  sale,  supposed  to  contain. 
Newman  v.  Kay,  57  W.  Va.  98,  49  S.  E.  926, 

68:  908 

c.  Defects  in  Title. 

As  to  Bona  Fide  Purchaser,  see  infra,  III. 
Fraudulent  Representations  as  to  Title,  see 

infra,  70,  71. 
Defect    of   Title    as    Defense    to    Purchase 

Money  Note,  see  Bills  an,d  Notes,  292- 

294. 
On  Judicial  Sale,  see  Judicial  Sale,  23,  24. 
See   also  supra.  10. 
For  Editorial  Notes,  see  infra,  IV.  §  4. 

25.  A  title  is  not  unmarketable  so  as  to 
entitle  a  vendee  to  rescind  his  contract  and 
recover  back  the  earnest  money  paid,  where 
no  question  of  fact  is  involved,  but  only 
one  of  law,  arising  excliMsively  upon  the 
construction  of  a  record  muniment  of  title, 
and   all    parties    interested    are   before    the 


court,  so  that  its  decision  will  be  a  final 
determination  of  the  matter.  Ladd  v. 
Weiskopf,    62    Minn.    29,    64   N.    W.    99, 

69:  785 

26.  A  doubt  as  to  the  construction  of  a 
decree  of  distribution  by  a  probate  court, 
which  is  conclusive  upon  all  parties  inter- 
ested in  the  estate,  does  not  render  a  title 
unmarketable  so  as  to  entitle  a  vendee  to 
rescind  his  contract  and  recover  back  the 
earnest  money  paid.  Id. 

27.  One  who  has  refused  to  fulfil'  his  con- 
tract to  purchase  land,  because  of  an  al- 
leged defect  in  title,  is  entitled  to  rest  upon 
the  state  of  facts  proved  to  have  existed 
when  the  refusal  was  made;  hence,  the  ap- 
parent existence,  at  that  time,  of  a  restric- 
tion as  to  the  use  of  the  property,  will 
justify  the  refusal,  although  a  previously 
executed  release  of  such  restriction  is  subse- 
quently found  and  placed  on  record,  if  it 
was  then  missing  and  unrecorded.  Post  v. 
Weil,  115  N.  Y.  361,  22  N.  E.  145,       5:  422 

28.  The  intending  purchaser  of  real  estate 
must,  upon  receiving  a  satisfactory  abstract 
showing  that  the  title  in  part  depends  on  a 
judgment,  make  an  examination  which  will 
disclose  the  true  condition  of  the  title  by 
ascertaining  the  contents  of  the  judgment 
roll  and  determining  the  validity,  char-- 
acter,  and  extent  of  the  judgment, — espe- 
cially where  there  is  a  conflict  between  the 
diagram  and  contents  in  the  abstract;  and 
such  facts  need  not  be  disclosed  by  the  sell- 
er. Moot  V.  Business  Men's  Invest.  Asso. 
157  N.  Y.  201,  52  N.  E.  1,  45:  666 

29.  Acceptance  by  the  purchaser  of  real 
estate,  without  objection  until  after  the 
time  for  performance  has  passed,  of  a 
search  which  purports  to  be  a  mere  abstract 
of  the  indexes  of  the  records  in  the  clerk's 
office,  will  relieve  the  seller  from  any  fur- 
ther compliance  with  his  contract  to  fur- 
nish an  abstract  truly  showing  the  con- 
dition   of    the    title.  Id. 

30.  A  proffered  title  to  real  estate  can- 
not be  rejected  by  the  intending  purchaser 
and  the  contract  declared  void,  whore  the 
title  is  good,  although  the  abstract  shows 
a  defect  caused  by  the  improper  record  of 
a  judgment,  if  failure  to  discover  that  the 
defect  has  been  removed  is  due  to  the 
purchaser's    negligence.  Id. 

31.  An  intending  purchaser  of  real  estate 
cannot,  upon  receiving  an  acceptable  ab- 
stract from  which  he  discovers  an  apparent 
defect  in  the  title,  refuse  to  complete  his 
contract  to  purchase  if  proper  examina- 
tion would  disclose  that  the  defect  had 
been    remedied.  Id. 

32.  A  contract  to  convey  a  good  and 
satisfactory  title  to  real  estate  is  complied 
with  by  tendering  a  deed  conveying  a  good 
title,  under  circumstances  such  that  the  pur- 
chaser should  have  ascertained  that  fact, 
although  there  are  discrepancies  in  the  ab- 
stract of  title  accompanying  the  deed.     Id. 

33.  An  intending  purchaser  of  real  estate 
must  make  a  proper  and  thorough  examina- 
tion of  the  title  in  the  light  of  the  search 
furnished,  before  he  is  justified  in  declining 
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to  perform  his  contract  because  of  insuffi- 
ciency of  title.  Id. 

34.  A  contract  to  furnish  a  good  and 
satisfactory  title  to  real  estate  is  per- 
formed by  furnishing  a  good  title.  Id. 

35.  A  vendee  is  entitled  to  a  titla  that  is 
marketable,  as  well  as  good  in  fact,  under 
a  contract  calling  for  a  "good"  title;  and 
the  rule  is  the  same  whether  an  action  is 
brought  by  the  vendor  to  compel  specific 
performance,  or  by  the  vendee  to  recover 
back  his  earnest  money.  Ladd  v.  Weiskopf, 
62  Minn.  29,  64  N.  W.  99,  ^  69:  785 

36.  Where,  in  a  contract  for  the  sale  of 
real  estate,  there  is  no  stipulatic»  i  to  tin; 
effect  that  the  premises  shall  be  free  from 
any  incumbrance  or  cloud,  the  v?ii  lor  is 
only  bound  to  tender  a  marketaole  title. 
Rife  v.  Lybarger,  49  Ohio  St.  422,  31  N.  E. 
768,  17:403 

37.  A  stipulation  that  the  title  of  real 
estate  shall  be  "first  class"  means  nothing 
more  than  it  shall  be  marketable.  Vought 
V.  Williams,  120  N.  Y.  253,  24  N.  E.  195, 

8:  591 

38.  A  good  title  means,  not  merely  a  title 
valid  in  fact,  but  a  marketable  title  which 
can  again  be  sold  to  a  reasonable  purchaser, 
or  mortgaged  to  a  person  of  reasonable  pru- 
dence. IVIoore  V.  Williams,  115  N.  Y.  5oO, 
22  N.   E.  233,  5 :  H.>1: 

30.  The  presumption  of  death  of  one  who 
left  home  for  causes  unknown,  and  has  not 
been  seen  or  heard  of  by  his  family  or 
friends  for  upwards  of  twenty-four  years, 
and  who,  when  last  seen,  was  about 
twentj'-three  years  old,  unmarried,  dissipat- 
ed, in  feeble  health,  and  in  destitute  con- 
dition, being  in  want  of  clothing, — is  not 
sufficiently  strong  to  make  marketable  a 
title  to  real  estate  which  depends  on  his 
death.  Vought  v.  Williams,  120  N.  Y.  2.53, 
24  N.  E.  195,  8:  591 

40.  Where  a  deed  is  made  to  one  as 
trustee  for  a  certain  person,  without  speci- 
fying the  terms  of  the  trust,  the  possibility 
that  some  undisclosed  deed  of  trust  may 
exist  by  which  the  trustee  is  to  hold  the 
property  for  the  benefit  of  other  cestuis  que 
trufits  does  not  constitute  a  material  de- 
fect in  a  chain  of  title  otherwise  per- 
fect, whicli  will  warrant  a  refusal  to  :tc- 
cept  it,  where  every  reasonable  attempt 
has  been  made  to  discover  such  de'-d 
of  trust  if  one  exists,  and  all  have  proved 
unavailing,  and  where  a  decree  of  a  court 
of  competent  jurisdiction,  rendered  after 
full  notice  and  the  appointment  of  a  guardi- 
an ad  litem  for  all  persons  who  might  be 
interested,  has  terminated  the  trust  and 
ordered  a  release  by  the  trustee  to  the  own- 
er,— especially  in  view  of  the  statute  pro- 
viding that  no  trust  concerning  lands  shall 
defeat  the  title  of  a  purchaser  for  value 
without  notice  thereof.  Batt  v.  Mallon,  151 
Mass.  477,   25  N.   E.   17,  7:  840 

41.  A  judgment  docketed  against  a  man 
holding  the  title  to  premises  in  his  own 
name,  hut  in  fact  in  the  right  of  a  firm  to 
which  he  belongs,  is  a  cloud  on  the  title 
of  his  grantee  to  whom,  by  a  deed  reciting 


the  facts  as  to  the  title,  he  conveys  the 
premises  in  trust  to  sell  the  same  to  pay 
an  indebtedness  of  the  firm,  such  that  a 
purchaser  by  contract  from  the  trustee  may 
refuse  to  complete  his  purchase.  Moore  v. 
Williams,  115  N.  Y.  586,  22  N.  E.  233, 

5:  654 

42.  When  the  nominal  grantee  of  a  deed 
stands  as  the  representative  of  another 
merely,  anything  affecting  such  other's  title 
impairs  or  destroys,  in  like  degree,  the  title 
which  the  nominal  grantee  holds  for  him. 
Ballou  v.  Ballou,  110  N.  Y.  394,  18  N.  E. 
118,  ,  1:462 
Title  necessitating  parol  evidence  in  aid  of. 

43.  A  purchaser  will  not  generally  be ' 
compelled  to  take  a  title  when  there  is  a 
defect  in  the  record  title  which  can  be  cured 
only  by  resort  to  parol  evidence,  or  when 
there  is  an  apparent  encumbrance  which 
can  be  removed  or  defeated  only  by  such 
evidence.  Moore  v.  Williams,  115  N.  Y.  586, 
22  N.  E.  233,  5:  654 

44.  A  title  to  land  is.  not  marketable  if 
one  link  in  the  chain  consists  of  a  deed,  the 
execution  and  delivery  of  which  can  be  es- 
tablished only  by  parol  evidence.  Irving  v. 
Campbell,  121  N.  Y.  353,  24  N.  E.  821, 

8:  6'^.0 
Title  acquired  by  adverse  possession. 

45.  The  conveyance  by  a  vendor  of  a  title 
which  he  has  acquired  by  adverse  possession 
against  his  prior  vendee  is  a  full  compli- 
ance with  covenants  of  warranty  expressed 
in  a  subsequent  deed,  so  far  as  the  claim 
of  the  prior  vendee  is  concerned.  Meeks  v. 
Garner,  93  Ala.  17,  8  So.  378,  11:196 
Encumbrances. 

Recovery  from  Grantor  of  Amount  of  En- 
cumbrance, see  supra,  24. 

46.  Payment  of  the  money  cannot  be  en- 
forced under  a  contract  to  purchase  real 
estate  which  stipulates  that  the  property 
shall  be  clear  of  all  encumbrances,  if  the 
title  has  not  been  accepted,  and  there  is  an 
existing  right  on  the  part  of  a  municipality 
to  open  a  platted  street  over  the  property, 
which  will  destroy  the  buildings  without 
making  compensation  for  them.  Taylor  v. 
Evans,  177  Pa.  286,  35  Atl.  635,  69:  790 

47.  The  title  to  land  is  not  unmerchant- 
able on  the  ground  that  a  highway  across 
it  has  never  been  legally  closed,  when  there 
has  been  an  evident  and  notorious  aban- 
donment of  the  road,  and  private  rights 
have  grown  up  in  respect  to  it,  whereby 
the  public  is  estopped  to  reassert  the  ease- 
ment. Baldwin  v.  Trimble,  85  Md.  396,  37 
Atl.  176,  36:  4>9 

48.  An  express  stipulation  in  a  contract 
of  sale  of  land,  that  the  vendee  is  to  take 
the  land  subject  to  a  specified  encumbrance, 
shows  an  intention  of  the  parties  that  there 
is  to  be  no  other  encumbrance.  Moore  v. 
Williams,  115  N.  Y.  586,     22  N.  E.  233, 

5:  654 

49.  If  the  vendor  has  a  perfect  chain  of 
title  from  the  United  States,  it  should  be 
I'ogarded  prima  'facie  as  marketable,  where 
the  only  cloud  upon  it  is  an  imcanceled 
mortgage     made     contemporaneously     with 
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and  to  secure,  a  series  of  promissory  notes, 
which  notes  are  all  barred  by  the  statute  of 
limitations,  and  which  mortgage,  the  mort- 
gagee being  dead,  and  his  estate  solvent 
and  finally  settled,  his  widow  and  heirs  at 
law  released  by  a  quitclaim  deed  of  the 
premises,  made  to  the  vendor  for  that  ex- 
press purpose.  Rife  v.  Lybarger,  49  Ohio  St. 
422,  31  N.  E.  768,  17:403 

50.  A  deed  of  trust  to  secure  debts  does 
not  render  the  title  to  land  unmerchantable 
when  thirty  years  have  elapsed  since  the 
maturity  of  the  mortgage,  which  is  suffi- 
cient to  bar  its  foreclosure.  Baldwin  v. 
Trimble,  85  Md.  396,  37  Atl.  176,  36:  489 
Recovery  from  grantor  of  amount  of  encum- 
brance. 

50a.  The  grantee  in  a  quitclaim  deed 
without  warranty,  who  takes  llie  property 
with  notice  that  it  is  subject  to  a  judg- 
ment lien,  cannot,  upon  paying  the  judt,'- 
ment  for  his  own  protection,  maintain  aq 
action  against  his  grantor  to  recover  the 
amount  paid;  and  it  is  immaterial  that  the 
latter  may  have  assumed  payment  of  th? 
lien  by  contract  with  a  third  person.  Mc- 
Clure  V.  Melton,  34  S.  C.  37-7,  13  S.  E.  615, 

13:  723 
Approval  of  attorney. 

51.  A  provision  in  a  contract  for  the  sale 
of  real  property,  that  the  title  is  to  be 
passed  upon  by  the  purchaser's  lawyer  or 
conveyancer,  does  not  make  his  decision 
that  the  title  is  good  a  condition  precedent 
to  the  vendor's  right  to  enforce  the  per- 
formance of  the  contract.  Vought  v.  Wil- 
liams, 120  N.  Y.  253,  24  N.  E.  195,       8:  591 

52.  A  vendee  cannot  be  compelled  to  ac- 
cept a  title  which  is  in  fact  perfect,  but 
which  his  attorney  in  good  faith  refuses  to 
approve,  where  his  contract  requires  the 
title  to  be  perfected  "to  the  satisfaction 
of"  such  attorney.  Church  v.  Shanklin,  95 
Cal.  626,  30  Pac.  789,  17:  207 

d.    Deficiency   in   Quantity. 

Deduction  from  Purchase  Price  for  Defici- 
ency in  Quantity,  see  supra,  20,  21. 

Fraudulent  Representations  as  to  Quantity, 
see  supra,  20,  21 ;  infra,  72. 

Rescission  for  Mutual  Mistake  as  to  Quan- 
tity, see  infra,  66,  67. 

Evidence  as  to  Value  of  Quantity  Actually 
Sold,  see  Evidence,  1837. 

Fraudulent  Statement  by  Auctioneer  as  to 
Quantity,  see  Fraud  and  Deceit,  47. 

See  also  supra,  1,  12. 

For  Editorial  Notes,  see  infra,  FV.  §  5. 

53.  A  contract  for  the  sale  of  land,  in 
which  the  tract  is  stated  to  contain  a  given 
quantity,  more  or  less,  the  intention  being 
to  sell  the  land  in  gross,  is  one  of  hazard 
which  places  upon  each  party  the  risk  of 
excess  or  deficiency,  and  prevents  each  from 
asking  relief  in  case  the  quantity  proves  to 
be  different  from  that  stated.  Trinkle  v. 
Jackson,  86  Va.  238,  9  S.  E.  986,  4:  5zo 

54.  A  contract  for  the  purchase  of  a  farm 
"containing  about  200  acres"  will  be  re- 
scinded where  the  farm  contains  in  fact 
only  135  acres,  and  there  was  a  mutual  mis- 


take in  the  quantity  of  land,  both  parties 
understanding  that  there  were  200  acres  of 
it,  and  tlte  vendor  informing  the  purchaser 
that  it  did  contain  that  number.  Newton 
V.  Tolles,  66  N.  H.  136,  19  Atl.  1092,      9:  50 

55.  The  vendee  can  obtain  no  relief  for 
deficiency,  in  the  absence  of  fraud,  where 
the  contract  of  sale  states  that  the  tract 
contains  2,376  acres,  "be  the  same  more  or 
less,  and  however  much  more  or  less,  the 
sale  hereby  made  being  in  gross,"  and  be- 
ing all  the  lands  owned  or  possessed  by  a 
certain  person  at  the  time  of  his  death,  ly- 
ing in  one  body,  although  the  tract  proves 
to  contain  but  1,036  acres;  and  the  fact 
that  the  land  is  described  as  consisting  of 
several  tracts,  one  of  which  has  no  separate 
existence,  is  immaterial.  Trinkle  v.  Jack- 
son, 86  Va.  238,  9  S.  E.  986,  4:  525 

56.  Where  a  tract  of  land  sold  at  $100 
per  acre,  and  estimated  by  the  seller  from 
his  title  deeds  to  contain  28.4  acres,  is  paid 
for  as  containing  that  amount,  when  it  in 
fact  contains  only  23.4  acres,  the  purchaser 
will  be  entitled  to  recover  back  a  portion  of 
the  price  paid  for  the  land.  Hays  v.  Hays, 
126  Ind.  92,  25  N.  E.  600,  11 :  376 

e.  Rescission  of  Contract. 

Forfeiture,  see  supra,  4-9. 

For  Delay  or  Breach  of  Contract,  see  Con- 
tracts, 813,  815. 

Jurisdiction  of  Action  by  Nonresident,  see 
Courts,  62,  63. 

Damages  on,  see  Damages,  113. 

Equity  Jurisdiction  of,  see  Equity,  21. 

Complaint  in  Action  for,  see  Pleading,  451. 

Appointment  of  Receiver  in  Action  for,  see 
Receivers,  4. 

Sale  of  Personal  Property,  see  Sale,  III.  c. 

For  Editorial  Notes,  see  infra,  IV.  §  2. 

57.  Mere  failure  to  pay  the  purchase 
money  according  to  the  terms  of  the  con- 
tract will  not  entitle  the  vendor  to  have  a 
contract  rescinded.  Frink  v.  Thomas,  20 
Or.  265,  25  Pac.  717,  12:  239 

58.  If  the  wrong  land  is  pointed  out  to 
a  purchaser  by  the  vendor's  agent,  induc- 
ing him  to  purchase  a  tract  erroneously 
believing  it  to  be  that  shown  him,  he  is 
entitled  to  rescind  the  contract ;  but  the 
case  is  otherwise  if  the  person  pointing  it 
out  is  not  the  vendor  or  his  agent.  Mc- 
Kinnon  v.  Vollmar,  75  Wis.  82,  43  N.  W. 
800,  6:  121 

59.  A  purchaser,  after  the  making  of  a 
deed  and  taking  possession  thereunder,  is 
not,  in  the  absence  of  fraud,  entitled  to  re- 
scission, or  to  resist  payment  of  the  pur- 
chase money,  so  long  as  he  remains  in  pos- 
session, unless  the  seller  is  insolvent.  Kan- 
sas City  Land  Co.  v.  Hill,  87  Tenn.  589,  11 
S.    W.   797,  5:  45 

60.  The  assignment  by  a  vendor  of  land, 
who  has  retained  the  title  to  secure  pay- 
ment of  the  purchase-money  notes,  of  one 
of  the  notes,  suspends  his  right  to  rescind 
for  nonperformance  of  the  contract  until 
he  has  regained  title  to  it.  Douslaas  v. 
Blount,  95  Tex.    369,  67  S.  W.  484,      58:699 
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61.  A  foreclosure  of  his  proportionate 
lien  by  an  assignee  of  one  of  the  notes 
friven  for  the  purchase  price  of  real  estate, 
to  secure  which  the  title  is  retained  by  the 
vendor,  places  it  beyond  the  vendor's  power 
to  rescind  the  'contract  for  nonperformance 
while  the  sale  under  the  foreclosure  judg- 
ment remains  in  force.  Id. 

62.  Upon  rescission  of  a  deed  of  real 
estate  because  the  grantors  had.  to  their 
knowledge,  no  title  which  they  could  convey, 
of  which  fact  the  vendee  was  ignorant,  a 
lien  for  purchase  money  wrongfully  re- 
ceived by  the  vendors  may  be  decreed  upon 
any  portion  of  the  land  of  which  the  vend- 
ors were  the  owners.  Fort  .TefTerson  Improv. 
Co.  V.  Dupovster,  108  Ky.  792,  51  S.  W.  810. 

48:  537 

63.  Where  a  deed  is  left  in  escrow,  to  be 
delivered  when  certain  notes  for  the  balance 
of  the  purchase  money  "are  fully  paid,  with 
interest,"  time  is  not  of  the  essence  so  as 
to  give  the  vendor  the  right  to  rescind  the 
contract  upon  nonpayment  of  the  notes,  and 
sell  the  land  to  another  person,  without 
returning  the  notes  or  notifying  the  vendee 
of  his  intention.  Johnson  v.  McMullin.  3 
Wyo.  237,  21  Pac.  701,  4:  670 

64.  Where  the  vendee  has  paid  part  of  the 
purchase  money  and  given  his  notes  for  the 
balance,  before  the  vendor  can  rescind  the 
contract  he  must  return  or  offer  to  return 
the  money  paid,  with  legal  interest,  less 
reasonable  rental  value  of  the  premises  if 
the  vendee  has  been  in  possession,  and  also 
all  unpaid  notes.  Frink  v.  Thomas,  20  Or. 
265.  25  Pac.  717,  12:  239 

65.  A  fraudulent  vendor  is  not  entitled, 
on  rescission  of  the  sale,  to  have  the  amount 
which  the  defrauded  vendee  has  received 
from  sales  of  the  property  paid  over  to  him; 
all  he  can  demand  is  to  have  the  amount 
credited  on  the  amount  of  purchase  money 
which  he  is  decreed  to  pay  back  to  the  ven- 
dee. Tarkington  v.  Purvis,  128  Ind.  182,  25 
N.  E.  879,  9:  607 
Mutual  mistake. 

See  also  Evidence,  1837. 

66.  A  vendor  of  land  in  gross  cannot  have 
rescission  of  the  contract  on  the  ground  of 
mutual  and  innocent  mistake  as  to  the 
quantit}',  resulting  in  a  considerable  excess, 
when  both  parties  were  ignorant  of  the 
area  of  the  land,  and  free  from  fraud  in 
the  execution  of  the  contract.  Newman  v. 
Kay,  57  W.  Va.  98,  49  S.  E.  926,  68:  908 

67.  A  mutual  mistake  as  to  the  location 
of  boundary  lines  which  are  pointed  out  by 
vendor  to  vendee,  when  the  result  is  that 
the  latter  gets  only  about  half  the  quan- 
tity of  land  bargained  for  and  less  than 
half  in  value,  will  justify  a  rescission  of  the 
contract,  although  there  is  no  fraud  and  no 
intentional  misrepresentation.  Bigham  v. 
Madison,   103  Tenn.   358,   52   S.  W.   1074, 

47:  267 
Fraud. 
.•\s   to  What  Constitutes   Fraud,   see   Fraud 

and  Deceit. 
Contract   for   Sale  of   Personaitv.   see   Sale, 

108-177. 


See  also  supra.  .54,  58.  65. 

68.  A  purchaser  who  was  induced  to  make 
the  contract  by  the  false  and  fraudulent 
representations  of  the  vendor  may.  acting 
seasonably,  rescind  the  contract,  after  giv- 
ing or  tendering  back  what  he  has  re- 
ceived, and  recover  back  the  consideration, 
or  he  may  retain  the  land  and  recover  dam- 
ages for  the  deceit  in  a  proper  action.  Gus- 
tafson  V.  Rustemeyer,  70  Conn.  125,  39  Atl. 
104,  39:  644 

69.  A  sale  will  be  set  aside  for  fraud 
where  some  of  the  representations  made  by 
the  vendee  in  procuring  the  deed  are  true, 
and  some  are  false  and  sufficient  to  set 
aside  the  sale,  which  might  and  did  influ- 
ence the  vendor  in  the  disposition  of  the 
land.  Stackpole  v.  Hancock,  40  Fla.  362,  24 
So.   914,  •  45:  814 

70.  A  representation  by  a  vendor  that  he 
has  a  good  title  to  property  which  he  can 
convey  is  not  rendered  fraudulent,  so  as  to 
justify  a  rescission  of  a  contract  to  pur- 
chase it,  by  the  fact  that  he  had  previously 
made  a  deed  conveying  the  same  property 
to  a  third  person,  if  the  second  vendee  had 
no  notice  of  the  existence  of  the  first  deed, 
which  was  not  proved,  acknowledged,  or  re- 
corded until  after  the  second  sale,  and  the 
first  vendee  had  never  been  in  possession  of 
the  property;  since  the  first  deed  is  wholly 
inoperative  as  against  the  second  purchaser. 
Meeks  v.  Garner,  93  Ala.   17,  8  So.  378, 

11:196 

71.  False  representations  by  a  vendor  as 
to  the  'strength  of  his  title  will  not  justify 
a  rescission  of  the  sale  for  fraud,  if  the  title 
which  he  is  able  to  convey  is  perfect  in 
law.  '  Id. 

72.  One  who.  by  suppressing  his  title 
deed,  and  by  fraudulent  misrepresentations 
as  to  the  quantity  of  land  in  a  tract,  has  in- 
duced an  ignorant,  old  person  to  purchase 
it  in  the  belief  that  it  contained  the  quan- 
tity represented,  cannot  defeat  a  suit  in 
equity  to  cancel  the  trust  deed  securing  the 
purchase  money  and  adjust  the  equities,  on 
the  ground  that  the  purchaser  was  negli- 
gent in  not  utilizing  the  means  at  his  com- 
mand to  ascertain  the  true  quantity  of  the 
land.  McGhee  v.  Bell,  170  Mo.  121,  70  R.  W. 
493,  59:  761 


II.  Vendors'  Lien. 

Lien  on  Sale  of  Personalty,  see  Sale,  III. 
b. 

Assignability  of,   see  Assignment,  26. 

Transfer  of,  by  Execution  Sale,  see  Estop- 
pel, 174. 

Assignee  of  Some  of  Funds  Secured  by,  as 
Bona  Fide  Purchaser,  see  Bills  and 
Notes.  226. 

As  Affecting  Right  to  Attach,  see  Attach- 
ment, 4. 

Common  Law  as  to,  see  Common  Law, 
19. 

Efloct  of.  on   Insurance,  see  Insurance,  415. 

Conclusiveness  of  Judgment  as  to,  see  Judg- 
ment, 196, 
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Holder  of,  as  Party  to  Action  to  Foreclose 
Mechanic's  Lien,  see  Mechanics'  Liens, 
110. 

Priority  as  to  Mechanic's  Lien,  see  Mechan- 
ics' Liens,  32,  110. 

Priority  as  to  Mortgage,  see  Mortgage,  62, 
68. 

Rights  of  Bona  Fide  Holder  of  Note  Se- 
cured by,  see  Mortgage,  111,  112. 

Subrogation  to,  see  Subrogation,  VII. 

See  also  supra,  61,  62. 

For  Editorial  Notes,  see  infra,  IV.  §  3. 

73.  A  vendor  has  a  lien  on  land  sold 
by  contract,  as  security  for  a  purchase- 
money  note.  Gessner  v.  Palmater,  89  Cal. 
89,  26  Pac.  789,  13:187 

74.  An  assignee  of  obligations  payable  at 
a  future  time,  which  are  given, as  part  of 
the  consideration  for  the  sale  oPland,  can- 
not claim  a  vendor's  lien  upon  such  land  to 
secure  the  payment  of  such  obligations,  if 
none  was  expressly  reserved  in  the  deed 
by  the  vendor.  Bell  v.  Pelt,  51  Ark.  433, 
11  S.  W.  684,  4:  247 

75.  No  lien  exists  in  favor  of  the  vendor 
to  secure  the  payment  of  obligations  to  de- 
liver cotton,  which  are  executed  as  part  of 
the  consideration  for  the  sale  of  land.     Id. 

76.  A  vendor's  lien  for  unpaid  purchase 
money  does  not  arise  by  implication  on  a 
conveyance  of  land  without  creating  a  lien 
by  any  reservation  in  the  deed  or  any  agree- 
ment Ijetween  the  parties.  Smith  v.  Allen, 
18  Wash.  1,  50  Pac.  783,  39:  82 

77.  A  grantor  of  real  estate  has  no  im- 
plied equitable  lien  thereon  for  the  unpaid 
purchase  money  after  he  has  delivered  an 
absolute  deed  to  the  property  and  placed 
the  grantee  in  possession.  Frame  v.  Sliter, 
29  Or.  121,  45  Pac.  290,  34:  690 

78.  An  implied  vendor's  lien  in  favor  of  a 
judgment  for  damages  for  breach  of  indefi- 
nite, continuing  covenants  in  a  conveyance 
cannot  arise  under  Ky.  Gen.  Stat.  chap.  63, 
art.  1,  §  24,  denying  a  lien  for  unpaid  pur- 
chase money  unless  the  deed  states  what 
part  of  the  consideration  remains  unpaid. 
^^^litelv  v.  Central  Trust  Co.  43  U.  S.  App. 
643.  76  Fed.  74,  22  C.  C.  A.  67,  34:  303 
Waiver  of  lien. 

Fraud   of   Promoter  in  Procuring,  see   Cor- 
porations. 330,  331. 
For  Editorial  Notes,  see  infra.  IV.  §  3. 

79.  Equity  will  relieve  against  the  waiver 
of  a  vendor's  lien,  procured  by  a  fraudulent 
guarantv  on  the  part  of  the  vendee.  Hoop- 
er V.  Central  Trust  Co.  81  Md.  559,  32  Atl. 
505,  29:262 
Assumption    of    lien    by    purchaser   from 

vendee. 
Nature   of  Charge  against   Purchaser's  Es- 
tate, see  Executors  and  Administrators, 
146. 

80.  A  purchaser  of  land  expressly  assum- 
ing and  agreeing  by  his  deed  to  pay  off  cer- 
tain purchase-money  notes  eiven  by  his 
vendor  and  secured  by  a  vendor's  lien,  the 
deed  retaining  a  lien  for  the  payment  of 
this  sum  as  well  as  the  balance  of  the  pur- 
chase price  to  his  vendor, — becomes  person- 
ally responsible  to  the  creditor  holding  the 

L.R.A.   Dig.— 187. 


original    lien.     0"Conner    v.    O'Conner,    88 

Tenn.  76,  12  S.  W.  447,  7:  33 

Enforcement  of  lien. 

Estoppel  to  Enforce,  see  Estoppel,  90. 

Limitation  of  Action  to  Enforce,  see  Limita- 
tion of  Actions,  59,  63. 

Suspension  of  Limitations  as  to,  see  Limi- 
tation of  Actions,  264,  265. 

Marshaling  Assets  on  Foreclosure  of,  see 
Marshaling  Assets  and  Securities,  9,  10. 

For  Editorial  Notes,  see  infra,  IV.  §  3. 

81.  A  vendor  of  real  estate,  who  retains 
a  vendor's  lien  to  secure  the  purchase -money 
notes,  one  of  which  he  assigns  without  giv- 
ing it  priority  over  those  retained,  has  no 
right  to  redeem  from  a  foreclosure  of  its 
lien,  to  which  he  was  not  made  a  party. 
Douglas  v.  Blount,  95  Tex.  369,  67  S.  W.  484, 

58:  699 

82.  The  fact  that  an  assignee  of  one  of  the 
purchase-money  notes,  which  are  secured  by 
a  vendor's  lien,  holds  a  lien  proportional  to 
the  amount  of  the  note,  foreclosure  of  which 
will  prevent  the  vendor  from  rescinding  for 
nonperformance  of  the  contract,  will  not 
give  him  or  a  representative  of  his  interest 
a  right  to  redeem  from  a  foreclosure  of 
the  lien  of  the  assigned  note  for  the  purpose 
of  regaining  his  right  of  rescission.  Id. 

83.  A  transfer  of  one  of  the  notes  given 
for  the  purchase  price  of  real  estate,  which 
are  secured  by  a  vendor's  lien,  passes  a 
proportionate  part  of  the  vendor's  lien, 
which  may  be  foreclosed  by  the  transferee. 

Id. 

84.  A  vendor's  lien  may  be  enforced 
against  real  property  for  the  entire  amount 
remaining  unpaid  upon  a  sale  for  a  gross 
consideration  of  such  real  property  and  cer- 
tain personal  property,  there  being  no  ap- 
portionment of  the  price  between  the  two 
classes  of  property.  Doty  v.  Depos'it  Bldg. 
&  L.  Asso.  103  Ky.  710,  46  S.  W.  219,  47  S. 
W.  433,  43:  551 

85.  The  assignment  of  notes  secured  by 
vendor's  lien  is  governed  by  the  same  rule 
as  the  assignment  of  notes  secured  by  mort- 
gage. Nashville  Trust  Co.  v.  Smythe,  94 
Tenn.  513,  29  S.  W.  903,  27:  663 

86.  A  bona  fide  purchaser,  with  a  stipula- 
tion for  a  good  and  sufficient  tite,  of  a 
portion  of  lands  subject  to  a  vendor's  lien, 
is  entitled  to  have  the  remaining  portions 
of  the  land  first  sold  to  satisfy  the  lien, 
whether  the  same  have  been  subsequently 
sold  or  devised,  if  the  subsequent  alienees 
have  notice,  actual  or  constructive,  of  the 
antecedent  convevance.  Aderholdt  v.  Henry, 
87    Ala.    415,   6   So.   625,  6:451 

87.  Where  land  is  charged  by  the  testa- 
tor with  the  payment  of  a  vendor's  lien 
upon  that  and  other  lands,  and  is  sold  for 
that  purpose  and  the  purchase  money  not 
paid,  whereupon  it  is  resold  under  a  decree 
in  a  proceeding  to  enforce  the  lien  for 
such  purchase  money,  if  the  purchaser  at 
such  .resale  buys  subject  to  the  original 
lien,  he  has  no  claim  to  a  preference,  in  re- 
spect thereto,  over  the  devisees  of  the 
other  lands  subject  to  such  lien.  Id. 

88.  A  purchaser  for  a  valuable  considera- 
tion of  a  portion  of  land  subject  to  a  vend- 
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or's  lien,  who  after  the  vendor's  death  pur- 
chases other  lands  subject  thereto,  which 
are  specially  charged  with  the  payment  of 
his  debts,  and  are  sold  for  that  purpose, 
thereby  becomes  liable  for  the  purchase 
money,  and,  instead  of  having  preference 
over  devisees  of  other  lands,  must  have  his 
b.nd  first  sold  under  the  vendor's  lien  at 
least  to  the  extent  of  the  URjiaid  balance 
which  he  agreed  to  pay  for  the  lands 
charged,  although  he  has  lost  the  latter 
by  reason  of  his  failure  to  pay  the  pur- 
chase money  and  their  sale  in  consequence 
to  satisfy  the  vendor's  lien.  Id. 


III.  Purchaser's  Rights  as  to  Third  Persons; 
Bona  Fide  Purchasers. 

Rights  as  against  Prior  Parol  Grantee  of 
Interest,  see  Contracts,  175. 

Purchasers  from  Heirs,  see  Descent  and  Dis- 
tribution, 64,  65. 

Bona  Fide  Purchaser  from  Grantee  in  Es- 
crow, see  Escrow,  4. 

Estoppel  as  against  Bona  Fide  Purchaser, 
see    Estoppel,    45,    297. 

Proof  of  Innocent  Purchase,  see  Evidence, 
2275. 

Purchaser  from  Fraudulent  Grantor,  see 
Fraudulent  Conveyances,  57. 

From  Grantee  of  Lunatic,  see  Incompetent 
Persons,  24. 

Rights  of,  under  Recording  Act,  see  Real 
Property  62-64,  67,   70-75. 

Record  as  Notice  to  Subsequent  Purchaser, 
see    Real    Property,    II.    d. 

EfTect  of  Release  by  Vendor,  see  Release, 
2. 

See   also   supra,   86-88. 

For  Editorial  Notes,  see  infra,  FV.  §  6. 

89.  Purciiasers  of  real  estate  are  bound 
by  a  prior  dedication  thereof  to  the  public. 
Attorney  General  v.  Abbott,  154  Mass  323 
28  N.  E.  346,  13:  251 

90.  One  who  was  fully  put  on  inquiry  as 
to  the  facts  regarding  a  dedication  of  prop- 
erty as  a  park,  and  who  has  made  a  labor- 
ious investigation,  is  not  a  bona  fide  pur- 
chaser without  notice  because  he  came  to 
the  erroneous  conclusion  that  there  was  no 
dedication.  Id. 

91.  A  purchaser  or  subsequent  lessee  of 
lands,  with  knowledge  of  a  prior  unrecord- 
ed loasc  of  tlie  lands,  stands  in  the  place 
of  liis  vendor  or  lessor,  and  cannot  recover 
unless  the  latter  could  have  done  so. 
Thompson  v.  Christie,  138  Pa.  230,  20  Atl. 
934,  11:236 

92.  A  purchaser  is  affected  with  notice 
of  any  ocpiities  which  appear  upon  the  title 
of  his  vendor.  Kettle  River  R.  Co.  v.  East- 
ern R.  Co.  41  Minn.  461,  43  N.  W.  469, 

6:  111 

93.  A  purchaser  of  land,  although  bound 
to  take  notice  of  the  right  under  which  one 
in  possession  of  it  claims,  is  not  chargeable 
with  notice  of  a  right  or  claim  not  assert- 
ed, or  one  which  may  subsequently  accrue. 


McCleerey   v.    Wakefield,   76   Iowa,   529,   41 
N.   W.    210,  2:  529 

94.  A  bona  fide  purchaser  without  notice, 
of  land,  is  not  affected  by  a  parol  agreement 
between  prior  owners,  reserving  as  personal 
property  what  otherwise  would  have  been  a 
part  of  the  realty, — such  as  a  steam  saw- 
mill.   Muir  v.  Jones,  23  Or.  332,  31  Pac.  646, 

19:  441 

95.  A  deed  intended  as  a  security  is  an 
absolute  deed  as  regards  third  persons,  and, 
when  recorded  without  any  defeasance,  a 
bona  fide  purchaser  will  take  the  land  dis- 
charged of  the  equity  of  redemption.  Gni- 
ber  V.  Baker,  20  Nev.  453,  23  Pac.  858, 

9:302 

96.  The  question  of  good  faith  in  the  pur- 
chase of  property  from  one  whose  title  by 
inheritance  is  defeated  by  the  fact  that  he 
committed  murder  for  the  purpose  of  ob- 
taining the  property  by  inheritance  is  im- 
material, and  the  vendee  cannot  claim  as  a 
bona  fide  purchaser.  Shellenberger  v.  Ran- 
som, 31  Neb.  61,  47  N.  W.  700,  10:  810 

97.  The  rule  governing  innocent  pur- 
chasers of  real  estate  does  not  apply  where 
the  chain  of  title  discloses  a  judgment  at- 
tempting to  quiet  the  title  against  infants, 
which  is  based  upon  arbitration  to  which 
neither  the  infants,  their  next  friend,  nor 
their  attorneys,  could  consent.  Millsaps  v. 
Estes,  137  N.  C.  535,  50  S.  E.  227,        70:  170 

98.  One  who  purchases  land  over  which 
an  irrigation  ditch  is  in  operation  takes 
subject  to  the  rights  of  the  owner  of  the 
ditch.  Crescent  Canal  Co.  v.  Montgomery, 
143  Cal.  248,  76  Pac.  1032,  65:  940 

99.  A  deed  of  an  undivided  interest  in 
land  will  not  be  rendered  ineffectual  by  the 
fact  that  the  grantee  had,  shortly  before, 
purported  to  convey  the  same  interest  in 
the  same  land  to  the  grantor  at  a  time 
when  the  fee  was  in  the  latter,  on  the 
theory  that  the  intent  was  merely  to  off- 
set the  effect  of  the  former  conveyance. 
Johnson  v.  Johnson,  170  Mo.  34,  70  S.  W. 
241,  59:  748 

100.  One  who  takes  title  to  a  farm  with- 
out making  any  inquiries  as  to  the  purpose 
of  a  derrick  and  connecting  machinery  which 
are  plainlj'  in  use  for  the  production  of  oil 
or  gas  on  the  premises  is  not  entitled  to  a 
preliminary  injunction  to  restrain  further 
operations  under  a  lease  transferring  the 
right  to  the  oil  and  gas  to  another  person, 
althougli  it  was  not  recorded.  Hicks  v. 
American  Natural  Gas  Co.  207  Pa.  570,  57 
Atl.  55,  65:  209 

101.  As  between  different  persons  to 
whom  a  common  grantor  had  conveyed  the 
same  parcel  of  land,  the  elder  deed  gives 
the  better  title.  Wiggins  v.  Pender,  132  N. 
C.  628,  44  S.  E.  362,  61 :  772 

102.  The  actual  payment  before  notice  of 
an  adverse  claim  of  the  purchase  price  is 
indispensable  to  the  maintenance  of  the 
claim  that  one  is  a  bona  fide  purchaser  of 
propertv  for  value,  without  notice.  Trice 
V.  Conibtock,  57  C.  C.  A.  646,  121  Fed.  620, 

61:  176 
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Nature  of  consideration. 

For  Editorial  Notes,  see  infra,  IV.  §  6. 

103.  Relinquishing  other  security  in  con- 
sideration of  a  transfer  of  land  by  a  deed 
absolute  in  form,  but  in  reality  as  security, 
is  sufficient  to  entitle  the  grantee  to  protec- 
tion as  a  bona  fide  purchaser  against  defects 
in  the  grantor's  title.  McCleerey  v.  Wake- 
field, 76  Iowa,  529,  41  N.  W.  210,  2:  529 

104.  Taking  a  conveyance  of  land  in  con- 
sideration of  an  antecedent  debt  does  not 
constitute  a  person  who  parts  with  nothing, 
and  who  in  no  way  changes  his  attitude,  an 
innocent  purchaser  as  against  one  who  has 
a  clear  and  undoubted  prior  equitable  right 
to  the  land.  Tarkington  v.  Purvis,  128  Ind. 
182,  25  N.  E.  879,  9:  607 
Grantee  under  quitclaim  deed. 

Right    of   Vendee    by    Quitclaim'^  to   Sue   on 

Vendor's  Contract,  see  Parties,  66. 
See  also  supra,  99. 
For  Editorial  Notes,  see  infra,  IV.  §  6. 

105.  The  grantee  in  a  quitclaim  deed 
takes  it  with  notice  of  prior  equities,  and  is 
not  protected  against  an  unrecorded  bond 
for  a  deed  for  value,  by  Iowa  Code,  §  1941, 
which  provides  that  "no  instrument  affect- 
ing real  estate  is  of  any  validity  against 
subsequent  purchasers  .  .  .  without  no- 
tice." Steele  v.  Sioux  Valley  State  Bank,  79 
Iowa,  3.39,  44  N.   W.   564,  7 :  524 

106.  A  vendee  in  a  warranty  deed  from  a 
grantor  who  also  took  under  a  warranty 
deed  does  not  lose  his  protection  as  a  bona 
fide  purchaser  of  an  apparently  valid  and 
clear  title  deraigned  from  the  government, 
becavise  of  a  quitclaim  deed  in  his  chain  of 
title.     Sherwood   v.   Moelle,  36   Fed.  478, 

1:  797 

107.  A  grantee  in  a  quitclaim  deed  cannot 
be  a  bona  fide  purchaser, — at  least  where 
the  grantor,  who  had  full  knowledge  of  the 
equities  affecting  the  title,  was  the  agent  of 
the  grantee  in  the  purchase  of  a  note  and 
mortgage  for  the  surrender  of  which  the 
deed  was  given.  Parker  v.  Randolph.  5 
S.  D.  549,  59  N.  W.  722,  29:  33 

108.  A  quitclaim  deed  to  a  vendor  who  is 
in  possession  of  the  premises,  from  one 
who  has  the  record  title,  is  sufficient  to 
give  the  vendee  the  right  to  claim  the  pro- 
tection of  the  recording  laws  against  a 
prior  unrecorded  deed  by  which  such  gran- 
tee was  given  a  life  estate  only.  Hickman 
v.  Green.  123  Mo.  165,  27  S.  W.  440,  22  S. 
W.  4.55.  29:  39 

109.  The  relea.see  in  a  quitclaim  deed  who 
purchases  in  good  faith  and  for  full  con- 
sideration will  be  protected  in  Connecticut 
from  secret  unrecorded  encumbrances  on  the 
property.  Robinson  v.  Clapp,  65  Conn.  365, 
32  Atl.'939.  29:  582 

110.  A  recorded  quitclaim  deed  "of  certain 
real  property  and  appurtenances  and  all  the 
grantor's  estate,  right,  title,  and  interest 
therein,"  is  a  "conveyance"  within  the  mean- 
ing of  the  recording  laws,  under  which  the 
grantee  may  be  protected  as  a  subsequent 
purchaser  in  good  faitn  and  for  a  valuable 
consideration  against  a  prior  unrecorded 
deed.  Wilhelm  v.  Wilken,  149  N.  Y.  447. 
44  N.  E.  82,  32:  370 


IV.   Editorial   Notes. 


§  I.  Generally. 

Necessity  of  bond  by  guardian  to  make  his 
sale    of   land    valid.      33: 
761. 
Nature   of  interest  of  vendor  or  vendee  in 
a    land    contract    as    real 
or  personal  property.    57: 
643. 
Application  of  the  doctrine  of  equita- 
ble conversion.    57:  643. 
In  general.     57:  643. 
Where  judgment  has  been  entered 
against  one  of  the  parties 
to   the   contract.     57:  644. 
Against   the   vendee.      57:  644. 
Against   the    vendor.     57:  645. 
Where   one   of   the   parties  to   the 
contract  subsequently 

dies.     57:  646. 
For    purpose    of    determining    who 
must  bear  losses  and  re- 
ceive   accessions.      57 :  647. 
Effect   of   provisions   of   contract.     57: 

647. 
The  contract  must  be  one  which  equity 
will     specifically     enforce. 
57:  648. 
Time  at  which  conversion  takes  place. 
57 :  649. 
In  general.     57:  649. 
Eflfect  of  vendee's   failure  to  take 

possession.      57:  650. 
Optional  contracts.     57:  651. 
Reconversion.     57:  652. 
Application   of   doctrine   in   actions   at 
law.     57:  653. 
§  2.  Rights  and  remedies,  generally. 
Rights  and  remedies  of  vendor.     12:  245.* 
Rights  and  remedies  of  vendee.     12:  245.* 
Relations  of  parties.     12:  243.* 
Adverse  possession  as  between.     4:  645.* 
Right  to  rely  on  representations.     37:  610. 
Stipulation  that  vendee  shall  become  a  ten- 
ant.    49 :  435. 
Right   of,  to   rescind  or   abandon   contract, 
because    of    other   party's 
default.     30:  64. 
Tender  of  deed  as  condition  of  action  by 
vendor        for        purchase 
money.      6:  591.* 
Measure  of  damages  for  breach  of  contract 
to  convey.    4:  670.* 
Loss  of  profits  as  an  element  of.     52: 
240. 
Form  of  judgment  on  title  bonds.     62:  454. 
Contingency    of   claim    against    sureties   on 

bonds  for  title.    58:  86. 
Injunction   against   judgment    for   purchase 

money.     31 :  748. 
§  3.  Liens;  security. 
In  case  of  transitory  or  instantaneous  sei- 

siri.     4:  607.* 
Right  to  vendor's  lien.     13:  187.* 
As  against  purchaser  of  judicial  sale.  21 :  39. 
Enforcement  of  lien.     7:  35.* 
Superiority    of    purchase    money    mortgage 
to   dower   right.      4:  607.* 
Superiority  of  legal  title  retained  by  vend- 
or as   security   over  dow- 
er.   4:  608.* 
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Effect  of  discharge  of  Men  upon  dower  right. 
4:  608.* 

Waiver  of.     13:  187.* 

By   attachment   or  execution.     50:  717. 

Assignment  of  vendor's  lien.     13:  187.* 

Mechanic's  lien  upon  building  erected  by 
vendee.    62:380. 

§  4.  Title. 

Defective  title;  right  of  purchaser.  3: 
739;*  5:  654.* 

Remedy  by  action  on  covenants  in  deed 
where  title  fails.     5:  47.* 

Right  of  purchaser  to  relief  in  equity   for 
failure  of  title.    5:  45.* 
In  case  of  fraud.     5:45.* 
Right    to    relief    against    collection    of 
bond    and    mortgage.      5: 
46.* 
When  entitled  to  remedy  by  injunction. 

5:46.* 
Eviction  by  paramount  title  as  a  con- 
dition   of    relief.      5:  46.* 

Purchaser  not  compelled  to  take  doubtful 
title.     3:  164.* 

§  5.  Quantity;    fixtures;   crops;    insurance; 
improvements. 

Use  of  words  "more  or  less."     4:  525.* 

Mistake  in  quantitv  of  land;  relief  from. 
4:' 525;*  11:  376.* 

Right  as  to  fixtures.     10 :  724.* 

Effect  of  agreement  to  prevent  fixtures 
from  .  becoming  part  of 
realty.    19:443. 

Respective  rights  as  to  crops.   23:  451. 

Rights  as  to  insurance  money.     37:  150. 

Rights  in  respect  to  compensation  for  im- 
provements on  land,  made 
in  good  faith  under  oral 
contract.     53:  337. 

§  6.  Rights  of  purchaser  as  against  third 
persons. 

As  to  Conveyances  in  Fraud  of  Creditors, 
Generally,  see  Fraudulent 
Conveyances,    IX. 

Constructive  Notice  to  Purchaser,  see  No- 
tice, III.  §  2. 

Relinquishing  security  as  a  valuable  con- 
sideration.    2:  529.* 

Protection  of  bona  fide  purchaser  for  value 
as  against  claims  of  vend- 
or's creditors.     3:  822.* 

Purchaser  under  quitclaim  deed  as  a  bona 
fide  purchaser  entitled  to 
protection.     1 :  799.* 

Effect  of  quitclaim  in  an  otherwise  perfect 
record  title.    29:  33. 

Right  of  holder  of  quitclaim  to  protection 
against  latent  equities. 
29:  33. 

Title   as   against   creditors.     9:  413.* 

♦-•-♦ 
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On  Sale  of  Personalty,  see  Sale.  III.  b. 
On  Sale  of  Real   Property,  see  Vendor  and 
Purchaser,  ll. 


Evidence  as  to  Communication  of,  see  Evi- 
dence, 2125. 

Action  against  Husband  fpr  Communica- 
tion of,  see  Husband  and  Wife,  235. 

Libelous  Charge  of,  see  Libel  and  Slander, 
42. 


VENEREAL  DISEASE. 

As  Excuse  for  Broach  of  Promise,  see  Breach 
of  Promise,  8-11. 


VENUE. 

I.  In   General. 
II.  Change. 

a.  In  Civil  Cases. 

b.  In  Criminal  Cases. 
III.  Editorial  Notes. 

Effect  of  Failure  to  Prove  as  Laid,  see  Ap- 
peal  and   Error,  848. 

Right  of  Courts  of  One  State  to  Enforce 
Laws  of,  or  Causes  of  Action  Arising 
in.  Another  State,  see  Conflict  of  Laws. 

As  to  Jurisdiction  over  Nonresidents  Gen- 
erally, see  Courts,  I.  b. 

Proof  of,  in  Criminal  Case,  see  Evidence, 
2423,  2424. 

Conclusiveness  of  Judgment  in  Action  Tried 
in  Wrong  County,  see  Judgment,  82. 

Omission  of,  from  Notary's  Jurat,  see  Oath, 
2. 

Allegations  Showing  Jurisdiction,  see  Plead- 
ing,   189. 

Issue  as  to,  see  Pleading,  502. 


I.  In  General. 

1.  A  cause  of  action  on  a  tort  or  tres- 
pass to  the  person  is  transitory,  and,  be- 
ing personal  to  complainant,  he  may  bring 
it  in  any  court  he  may  select  which  has  ju- 
risdiction of  the  subject-matter  and  of  the 
parties.  Williams  Pope  Mfg.  Co.  52  La. 
Ann.   1417,  27    So.   851,  50:  816 

2.  An  action  for  personal  injuries  caused 
by  negligence  is  transitory,  and  may  be 
maintained  in  any  place  where  the  defend- 
ant is  found,  if  there  be  no  reason  why  the 
court  should  not  entertain  jurisdiction. 
Mexican  Nat.  R.  Co.  v.  Jackson,  89  Tex. 
107,  33  S.  W.  857,  31:276 

3.  The  word  "trespass,"  in  Texas  statutes 
allowing  an  action  for  trespass  to  be 
brought  in  the  county  where  it  was  com- 
mitted, or  where  the  defendant  has  his 
doniicil.  includes  actions  of  trespass  on  the 
case.  Hill  v.  Kimbell,  76  Tex.  210,  13  S. 
W.  59.  7:  618 

4.  Administration  in  one  county  will  not 
prevent  an  administrator  of  a  stockholder 
from  being  joined  as  defendant  in  another 
county  in  a  suit  in  equity  to  enforce  the 
liabilitv  of  stockholders.  Hamilton  v.  Jack- 
son, 144  Pa.  34,  23  Atl.  53,  13:  779 

5.  The  provision  in  the  Illinois  chancery 
act,  §  3,  that  bills  for  injunction  to  stay 
proceedings  at  law  shall  be  brought  in  the 
county  in  which  the  proceedings  at  law  are 
had,  does  not  prevent  a  court  in  another 
county  from  staying  such  proceedings  at 
law,  as  auxiliary  or  incidental  relief  in  a 
suit    to    compel    specific   performance    of    a 
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contract  for  the  sale  of  land.  Hayes  v. 
O'Brien,  149  111.  403.  37  N.  E.  73,  23:  555 
Suit  on  contract  by  telephone. 

6.  An  agreement  by  telephone,  in  response 
to  an  inquiry  from  a  bank  located  in  an- 
other county,  to  honor  a  draft  for  the 
amount  if  the  bank  will  advance  money 
for  the  purchase  of  produce,  is  to  be  per- 
formed where  the  bank  is  located,  within 
the  meaning  of  a  constitutional  provision 
that  actions  on  contracts  may  be  brought 
in  the  county  where  they  are  to  be  per- 
formed. Bank  of  Yolo  v.  Sperry  Flour  Co. 
141    Cal.   314,  74   Pac.  855,  65:  90 

7.  An  agreement  by  a  resident  of  one 
county,  in  response  to  a  telephone  call  from 
a  person  residing  in  another  county,  that 
he  would  honor  a  draft  for  th^  amount  in 
case  the  latter  should  advance^  money  to 
a  third  person,  is  made  in  the  former  coun- 
ty, within  the  meaning  of  a  constitutional 
provision  that  actions  on  contracts  may  be 
brought  in  the  county  where  they  are  made. 

Id. 
Cases  about   real  property. 
Mandamus  Proceeding,  see  Mandamus,  151. 

8.  An  action  for  the  wrongful  execution 
of  the  power  of  sale  contained  in  a  mort- 
gage does  not  arise  fi'om  any  injury  to  real 
property,  but  is  transitory.  Rogers  v. 
Barnes,'l69  Mass.  179,  47  N.  E.  602,    38:  145 

9.  An  action  to  enforce  specific  perform- 
ance of  a  contract  for  the  sale  of  land 
need  not  be  brought  in  the  county  in  which 
the  land  is  situated,  under  a  statute  which 
requires  actions  to  be  so  brought  which  are 
for  the  recovery  of,  for  the  possession  of, 
for  the  partition  of,  for  the  foreclosure  of  a 
mortgage  on,  or  for  the  determination  of, 
all  questions  affecting  the  titles  of,  or  for 
any  injuries  to,  real  property.  Morgan  v. 
Bell,  3  Wash.  554,  28   Pac.  925,  16:  614 

10.  An  action  will  lie  in  Minnesota  to  re- 
cover damages  for  injuries  to  land  situated 
in  another  state,  as  it  is  purely  personal  in 
its  nature,  the  reparation  being  purely  per- 
sonal and  for  damages.  Little  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  65  Minn.  48,  67  N. 
W.  846,  33:  423 

11.  A  statute  providing  that  actions  for 
injuries  to  real  estate  must  be  brought  in 
the  county  where  the  subject  of  action  is 
situated  applies  only  to  causes  of  action 
arising  within  the   state.  Id. 

12.  An  action  for  trespass  upon  lands  in 
another  state  cannot  be  brought  in  Massa- 
chusetts by  trustee  process,  under  Mass. 
Pub.  Stat.  chap.  183,  §§  1.  3,  authorizing 
personal  actions,  including  trespass  quare 
clausum,  to  be  brought  by  trustee  process  in 
the  county  of  the  trustee's  residence  or 
place  of  business.  The  statute  did  not  give 
a  new  jurisdiction,  or  make  local  actions 
transitory,  but  related  merely  to  process  in 
cases  which  the  parties  were  entitled  to 
bring,  and  to  the  venue  of  actions  brought 
by  the  process  specially  authorized.  Allin 
V.  Connecticut  River  Lumber  Co.  150  Mass. 
560,  23  X.  E.  581,  6:  416 
Corporation  cases. 

Waiver  of  Objection  as  to,  by  Appearance, 
Bee  Appearance,  4. 


Action  to  Enforce  Stpckholder's  Liability, 
Conflict  of  Laws  as  to,  see  Conflict  of 
Laws,  346-353. 

Comity  in  Permitting  Suit  by  Foreign  Cor- 
poration, see  Conflict  of  Laws,  156-162. 

Right  of  Foreign  Corporation  to  Sue,  see 
Corporations,  VII.  c. 

Liability  of  Foreign  Corporation  to  Suit,  see 
Corporations,  VII.  c. 

Jurisdiction  of  Action  by  or  against  For- 
eign Corporation,  see  Courts,  I.  b.  4. 

For  Editorial  Notes,   see  infra.  III. 

13.  An  action  for  a  penalty  incurred  by  a 
railroad  company  in  refusing  to  obey  an 
order  of  railroad  commissioners  for  the  erec- 
tion of  a  depot  building  in  a  certain  town 
or  city  must  be  brought  in  the  county 
where  the  principal  office  or  place  of  busi- 
ness is  situated,  under  Ga.  Civ.  Code,  § 
2196,  as  that  is  the  place  where  the  offense 
is  perpetrated.  Central  of  Ga.  R.  Co.  v. 
State,  104  Ga.  831,  31  S.  E.  531,  42:  518 

14.  A  foreign  corporation  which  is  not  do- 
ing business  in  the  county  at  the  time  of 
the  commencement  of  the  suit  cannot  be 
sued  there,  even  on  a  contract  made  or 
cause  of  action  arising  in  the  county  while 
the  corporation  was  doing  business  there, 
under  Ala.  Const,  art.  14,  providing  that  a 
foreign  corporation  having  a  known  place 
of  business  and  authorized  agents  in  the 
state  may  be  sued  in  any  county  "where  it 
does  business."  Sullivan  v.  Sullivan  Timber 
Co.  103  Ala.  371,  15  So.  941,  25:  543 

15.  Foreign  corporations  doing  business  in 
the  state  of  Idaho  are,  for  the  purposes  of 
jurisdiction,  nonresidents  of  the  state,  and 
may  be  sued  in  the  district  court  in  any 
county  in  the  state  designated  in  plaintiff's 
complaint.  Boyer  v.  Northern  P.  R.  Co. 
8  Idaho,  74,  66  Pac.  826,  70:  691 

16.  A  foreign  corporation  is  not  doing 
business  in  a  county  so  as  to  subject  it  to 
suit  there,  merely  because  it  has  an  agent 
there  who  pays  taxes  on  and  has  possession 
of  an  unemployed  railroad  and  machinery, 
which  weru  mere  adjuncts  or  appurtenances 
to  a  mill  which  the  corporation  had  former- 
ly operated  in  that  county,  the  operation 
of  which  has  been  suspended.  Sullivan  v. 
Sullivan  Timber  Co.  103  Ala.  371,  15  So. 
941,  25:  543 
Criminal  cases. 

As  to  Territorial  Limits  on  Jurisdiction  of 
Court,  see  Courts,  I.  b,  2. 

17.  The  "district"  within  which  an  ac- 
cused person  must  be  tried  under  the  consti- 
tutional provision  for  trial  by  jury  "of  the 
county  or  district"  in  which  the  offense  was 
committed  is  the  "vicinity,"  and  is  not  nec- 
essarily confined  to  the  judicial  district ;  and 
such  provision  does  not  prevent  trial,  on 
motion  of  the  accused,  in  an  adjacent  coun- 
ty which  is  in  another  district  State  ex 
rel.  Funck  v.  McCarty,  52  Ohio  St.  363,  39 
N.  E.  1041,  27:  534 

18.  The  present  Constitution  of  Illinois, 
giving  the  accused  in  criminal  prosecutions 
a  right  to  trial  "by  an  impartial  jury  of 
the  county  or  district  in  which  the  offense 
is  alleged  to  have  been  committed,"  gives 
ihe  general  assembly  authority  to  provide, 
in  its  discretion,  for  the  presentment  of  in- 
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dictments  in  which  the  allegation  as  to  the 
vicinage  of  the  offense  may  not  be  in  ac- 
cordance with  the  actual  fact,  and  therefore 
for  trial  in  a  covinty  other  than  that  in 
which  the  offense  was  committed.  Watt  v. 
People,  126  111.  9,  18  N.  E.  340,  1:  403 

19.  Prosecution  for  the  offense  of  bring- 
ing sheep  into  the  state  from  infected  dis- 
tricts may  be  instituted  in  any  county 
where  the  sheep  are  found.  State  v.  Ras- 
mussen,  7  Idaho,  1,  59  Pac.  933,  52:  78 


II.   Change. 

a.    In    Civil    Cases. 

Contempt  in  Application  for,  see  Contempt. 

27-29. 
For   Editorial   Notes,  see   infra,   III. 

20.  A  stipulation  for  the  removal  of  a 
cause  to  another  county  waives  an  objection 
that  it  was  not  brought  in  the  proper  coun- 
ty. Gay  v.  Brierfield  Coal  &  I.  Co.  94  Ala. 
303,  11  So.  353,  16:  564 

21.  Previous  employment  of  a  special 
judge  to  whom  a  case  is  sent  on  change  of 
venue,  as  counsel  for  one  of  the  parties  in 
s\  similar  proceeding,  this  not  being  a  statu- 
tory coarse  for  change  of  venue,  does  not 
make  it  necessary  to  grant  a  second  change, 
where  but  one  change  is  allowed  by  stat- 
ute for  any  statutory  cause.  Shoemaker 
v.  South  Bend  Spark  Arrester  Co.  135  Ind. 
471,  35  N.  E.  280,  22:  332 

b.  In  Criminal  Cases. 

Presumptions  on  Appeal   as  to,  see  Appeal 

and  Error,  450. 
Estoppel  to   Object   as  to,  see   Appeal   and 

Error,   491. 
As   Infringement    of   Right   to   Jury    Trial, 

see  Jury,  64,  65. 
For  Editorial  Notes,  see  infra.  III. 

Right  of  prosecution  to  change. 

22.  The  provision  of  the  California  Con- 
stitution, that  "the  right  of  trial  by  jury 
shall  be  secured  to  all  and  remain  invio- 
late," confers  upon  a  prisoner  the  common- 
law  right  to  have  the  jury  selected  from  the 
county  where  the  ofi'ense  is  supposed  to 
have  been  committed;  and  Cal.  Pen.  Code.  § 
1033,  providing  for  a  change  of  venue  with- 
out defendant's  consent,  on  application  of 
the  district  attorney,  if  no  jury  can  be  ob- 
tained in  the  county  where  the  action  is 
pending,  is  therefore  unconstitutional.  Peo- 
ple V.  Powell,  87  Cal.  348,  25  Pac.  481,  11:75 

23.  The  system  of  trial  by  jury  in  crim- 
inal cases,  which  existed  in  North  Dakota 
for  fourteen  years  prior  to  the  adoption  of 
the  Constitution,  gave  the  state,  as  well 
as  the  defendant,  a  right  to  have  the  place 
of  trial  changed  from  the  county  where  the 
offense  was  committed  to  another  county, 
when  necessary  to  secure  a  fair  and  impar- 
tial trial ;  and  it  was  the  right  thus  known 
and  understood  which  is  secured  by  the 
Constitution.  Barry  v.  Truax  (N.  D.)  99 
N.  W.  769,  65:  762 
Grounds  for. 

24.  The  trial  judge  cannot  be  held  to  have 


abused  his  discretion  in  refusing  to  transfer 
a  case  to  another  court  for  trial  on  the 
ground  of  prejudice,  where  he  was  called 
from  another  circuit  to  try  the  case  on  the 
allegation  of  prejudice  on  the  part  of  the 
local  judge,  and  there  is  nothing  to  show 
that  an  impartial  jury  had  not  been  se- 
cured, while  numerous  affidavits  state  that 
a  fair  trial  can  be  had,  although  there  is 
some  prejudice  against  the  accused,  and 
some  affidavits  state  that  such  trial  cannot 
be  had.  State  v.  Hall,  10  S.  D.  6,  91  N. 
W.  325,  65:  151 

25.  In  order  to  authorize  a  change  of 
venue  in  a  criminal  prosecution,  prejudice 
on  the  part  of  a  judge  must  clearly  appear, 
and  a  prima  facie  showing  of  prejudice  is 
insufficient.  State  v.  Stark,  63  Kan.  529, 
66  Pac.  243,  54:  910 

26.  An  application  by  the  district  attor- 
ney for  change  of  venue  because  a  fair  and 
impartial  jury  cannot  be  obtained,  without 
showing  that  no  jury  can  be  obtained,  doe's 
not  make  a  case  for  change,  under  Cal. 
Penal  Code,  §  1033,  although  the  application 
would  be  sufficient  if  made  by  the  defend- 
ant. People  v.  Powell,  87  Cal.  348,  25  Pac. 
481,  11:75 
Time  for  granting. 

27.  A  trial  does  not  begin  within  Dak. 
Comp.  Laws,  §  7312,  providing  for  a  change 
of  place  of  trial  in  certain  criminal  cases, 
until  the  jury  is  impaneled;  and  a  change 
of  venue  may  be  granted  before  that  time. 
State  V.  Pancoast,  5  N.  D.  516,  67  N.  W. 
1052,  35:  518 

28.  A  application  for  change  of  venue  for 
trial  of  a  criminal  cause  because  of  local 
prejudice  comes  too  late  after  the  case  ha.s 
l>een  called  and  the  securing  of  the  jury  is 
in  progress,  under  a  statute  requiring  rea- 
sonable previous  notice  of  such  an  applica- 
tion to  be  given.  State  v.  Lehman,  182  Mo. 
424,  81  S.  W.  1118,  66:  490 
Affidavits  for. 

29.  An  abuse  of  discretion  of  the  trial 
court  in  denying  a  change  of  venue  for  pre- 
judice is  not  shown  where  affidavits  are  ffied 
showing  that  there  is  nothing  to  prevent  a 
fair  trial  where  the  indictment  was  found. 
State  V.  Belvel,  89  Iowa,  405,  56  N.  W. 
545,  27:  846 

30.  Affidavits  for  a  change  of  the  place  of 
trial  because  a  fair  trial  cannot  be  had  in 
the  county  cannot,  by  denying  that  such  a 
trial  can  be  had  in  certain  other  counties, 
prevent  the  judge  from  exercising  his  right 
under  the  statute  to  act  on  his  own  person- 
al knowledge  in  sending  the  case  to  an  ad- 
jacent county  or  some  other  county  most 
convenient,  in  which  the  court  is  of  the 
opinion  that  a  fair  and  impartial  trial  may 
be  had.  Atkins  v.  Com.  98  Ky.  539,  33  S. 
W.  948,  32:  108 


IIL  Editorial  Notes. 

As   to   Jurisdiction   of  Crime,    see   Criminal 

Law,  VI.  §  13. 
Of  railiroad  case.     4:  262.* 
Of  action   for  death   caused   by   negligence. 

4:  263. 


VERBAL  WILI^VETO. 
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Of  action  in  state  court  against  foreign  cor- 
poration.    70:  096. 

Petition  for  change  of,  as  a  contempt.  9: 
566. 

Change  of,  in  criminal  case.     11:  75.* 

Delay  caused  by  change  of,  as  ground  for 
discharge  of  accused.  50: 
525. 


VERBAL  WILL. 


See  Wills,  II. 


VERDICT. 

How  Supported  on  Appeal,  see  Appeal  and 
Error,  224. 

Presumption  as  to,  on  Appeal,  see  Appeal 
and   Error,  421-433. 

Review  of,  on  Appeal,  see  Appeal  and  Er- 
ror, VII.  1,  2. 

Of  Coroner's  Jury,  see  Coroner,  3;  Evidence, 
859.  860,  883,  884. 

In  Condemnation,  see  Eminent  Domain,  II. 
c.  2. 

Garnishment   of,  see   Garnishment,  46. 

Judgment  Notwithstanding,  see  Judgment, 
L  e,  4. 

New  Trial  for  Errors  in,  see  New  Trial,  III. 
I). 

Remittitur  from,  on  Motion  for  New  Trial, 
see    New   Trial,  V.  e. 

Impeachment  of,  by  Testimony  or  Affidavit 
of  Jurors,  see  New  Trial,  75-82. 

Effect  of  Assignment  of,  on  Right  to  Set- 
off,  see  Set -Off   and   Counterclaim,   69. 

Reception  on  Sunday,  see  Sunday,  5. 

Direction  of,  see  Trial,  II.  d,  3. 

In  General,  see  Trial,  V. 


VERIFICATION. 


Of  Petition  for  Condemnation,  see  Eminent 

Domain,  175. 
Of  Information,  see  Indictment,  etc.,  12-17b. 
Of  Pleading,  see  Pleading,  I.  b. 


VESSEL. 

Mortgage  of,  see  Chattel  Mortgage,  72,  73. 

Regulations  of  Commerce  Affecting,  see 
Commerce,   II.   b. 

Quarantine  of.  Due  Process  as  to,  see  Con- 
stitutional Law,  627. 

Estoppel  by  Taking  Possession  of,  see  Es- 
toppel. 239. 

Burden  of  Proof  as  to  Detention  of,  see 
Evidence.  557,  558. 

Opinion  Evidence  as  to  Extent  of  Injury 
to,  see  Evidence,  1328. 

Statute  as  to  Fire  Screens  on,  see  Fires,  9. 

Insurance  on,  see  Marine  Insurance. 

Tax  on,  see  Taxes,  137,  109-172,  334. 

Injunction  against  Sale  of,  for  Taxes,  see 
Injunction,   353. 


VESTED  ESTATES. 


Favor  Shown,  see  Property,  1. 


VESTED  INTERESTS. 

In  Remainders  Generally,  see  Real  Prop- 
erty,  L  c;   Wills,  111.   g,  9. 

Descent  of  Vested  Remainder,  see  Descent 
and  Distribution,  58. 


VESTED  RIGHTS. 


In  General,  see  Constitutional  Law,  I.  c. 

In  Practice  of  Medicine,  see  Constitutional 
Law,  677. 

In  Flow  of  Waters,  Condemnation  of,  see 
Eminent  Domain,  39. 

To  Private  Sewer  in  Street,  see  Highways, 
69,  70. 

Of   Insurance   Company,    see   Insurance,   47. 

Of  Beneficiary  in  Insurance  Policy,  see  In- 
surance, 1169,  1173-1175,  1179,  1226. 

To  Sell  Liquor,  see  Intoxicating  Liquors,  86. 

Of  Officer  to  Money  Given  in  Trust,  see 
Municipal  Corporations,  598. 

Of  City  in  Excise  Fund,  see  Municipal  Cor- 
porations, 412. 

In  Privilege  of  Acquiring  Tide  Lands,  see 
Waters,   97. 

To  Future  Accretions,  see  Waters,  167. 

Power  of  Legislature  to  Abolish,  see  Wa- 
ters, 179. 

In  Waters  Generally,  see  Waters,  309,  320, 
324,  349. 


VETERANS. 


Preference  of,  under  Civil  Service  Laws,  see 
Civil  Service,  13-19. 

Preference  of,  as  to  License  Tax,  see  Con- 
stitutional Law,  484,  485. 

Tuition  of  Children  of,  see  Schools.  6. 


VETERINARY  SURGEON. 

Order  to  Examine  Horse,  see  Discovery  and 
Inspection,  16. 


VETO. 

Of  Items  of  Appropriation  Bill,  see  Appro- 
priations, 21-23. 

By  Mayor,  see  Mandamus,  64;  Municipal 
Corporations,  601. 

Passing  Ordinance  over,^  see  Municipal  Cor- 
porations, 97. 

Of  Statute,  see  Statutes,  20,  43. 
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VIADUCT— VILLAGE. 


VIADUCT. 

Requiring  Maintenance,  and  Repair  of,  by 
Railroads,  see  Constitutional  Law,  964; 
Municipal  Corporations,  177,  178. 

Apportioning  Cost  of,  between  City  and 
Railroad  Company,  see  Municipal  Cor- 
porations, 283. 

Extending  Street  across  Railroad  by,  see 
Railroads,  54,  57. 

Damages  from  Construction  of,  in  Street, 
see  Damages,  549. 

For  Elevated  Railroad,  see  Elevated  Rail- 
roads, 2. 

In  Street,  as  a  Taking  of  Property,  see 
Eminent  Domain,  242. 

As  Additional  Servitude,  see  Eminent  Do- 
main,  417,  418. 

In  Highway  Generally,  see  Highways,  35. 

Vacation  of  Part  of  Street  by,  see  High- 
ways, 398. 

Injunction  against  Changing  Street  Grade 
by  Erection  of,  see  Injunction,  384. 

Compelling  Performance  of  Duty  as  to,  see 
Mandamus,  102. 

Construction  of  Street  Railway  on,  see  Rail- 
roads, 46. 

<  «  » 


VIBRATION. 

As  Nuisance,  see  Nuisances,  166. 

#*» 

VICE-PRESIDENT. 

Of  Corporation,  Powers  of,  see  Corporations, 

236. 
Electors  of,  see  Presidential  Electors. 

Editorial   Notes. 

Of  corporation,  powers  of.  14:  356. 

♦  »  » 

VICE-PRINCIPALS. 

See  Master  and  Servant,  II.  e,  5,  b;  V.  §§ 
38-40. 


VICES. 

Police  Power  as  to,  see  Constitutional  Law, 
II.  c,  5;  Courts,   199. 


VICIOUS    PERSON. 

Liability  for  Injury  by,  see  Negligence,  48. 


VIEW. 

Easement  of,  see  Easements,  55-57.  107. 
By  Jury  Generally,  see  Evidence,  1058-1064. 


In  the  Absence  of  Accused,  see  Appeal  and 

Error,  500. 
Review  of  Discretion  as  to,  see  Appeal  and 

Error,  540,  541. 

Editorial  Notes. 

By  jury.     42:368. 

Right  to.     42:  368. 

At  common  law.     42:  368. 
Under  statutes.     42:  370. 
Discretion  of  the  court  as  to.     42:  372. 
Generally.     42:  372. 
How   exercised.     42:  373. 
Conduct  of  view.     42:  375. 
When  made.     42:  375. 
The  place  viewed.     42:  375. 
Appointment  and  duties  of  show- 
ers.    42:  376. 
Attendance,    supervision,   and    con- 
duct of  jury.     42:  377. 
Presence   of   the  accused.     42:  378. 
Presence  of  the  judge.     42:  381. 
Outside  interference  and  influence. 

42:  381. 
Limitation     to      mere     inspection. 

42:  383. 
Experiments.     42:  384. 
Nature  and  effect  of  view.     42:  385. 
Different   theories   as   to.     42:  385. 
Theory   of   aid  to   understand   and 

apply  evidence.     42:  385. 
Theory  that  view  constitutes  mute 

evidence.     42:  387. 
Theory  that  view  must  be  support- 
ed  by   the   evidence.     42: 
388. 
Suggested  explanation  of  apparent 
conflict.     42:  390. 
Appeals  and  reviews.     42:  391, 
Costs  of  view.     42:  393. 
Unauthorized  views.     42:  394. 


VIEWERS. 

In  Proceedings  to  Establish  Ferry,  see  Fer- 
ry, 10. 

Editorial  Notes. 

Necessity  of  viewers  as  a  condition  of  dis- 
continuance of  highway. 
26:  829. 


VIEWING. 

Allowance  of  Fees  of  Coroner  for,  sec  Cor- 
oner, 1. 


VILLAGE. 

Relief  against  Bonds  Issued  by,  see  Bonds, 
113. 

Illegal  Voting  at  Election,  see  Elections, 
279. 

Liability  of  President  of,  for  False  Impris- 
onment, see  False  Imprisonment,  33,  34. 


VINES— VOTERS. 
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Liability  of  Trustees  for  Injury  in  Streets, 
see  Higlnvays,  295. 

Liability  for  Injury  from  Defective  Streets, 
see    Highways,    213,    225,   232. 

Liability  for  Destruction  of  Property,  see 
Municipal   Corporations,   5n. 

Contract  of,  see  Municipal  Corporations, 
290. 

As  to  Municipalities  Generally,  see  Munici- 
pal Corporations. 

Extension  of,  for  School  Purposes,  see 
Schools,  87. 

Effect  of  Repeal  of  Statute  as  to  Water- 
works of.  see  Statutes,  617. 

Special  Legislation  as  to,  see  Statutes,  321, 
326,  338. 

Tax  on  Town  for  Improvement  in,  see  Tax- 
es, 91. 

Water  Supply  of,  see  Waters,  254,  264,  531, 
532. 

See  also  Municipal  Corporations,  8,  9. 

1.  A  settlement  consisting  of  fourteen 
families  about  five  persons  each,  chiefly  en- 
gaged in  farming,  and  residing  along  a 
stream  for  about  2*4  miles,  some  within  40 
rods  of  each  other,  others  a  mile  or  more, 
containing  a  district  school  and  postoflfice, 
while  the  nearest  settlement  in  any  direc- 
tion was  6  miles  away,  constitutes  a  village 
within  the  meaning  of  Utah  Comp  Laws,  § 
2264,  prohibiting  any  cattle,  horses,  or  sheep 
to  be  kept  where  the  refuse  or  filth  from  the 
corral,  camp,  or  bedding  place  will  natur- 
ally find  its  way  into  any  stream  of  water 
ustd  for  domestic  purposes  by  the  inhabi- 
tants of  any  city,  town,  or  village  within  7 
miles  from  the  place.  People  v.  McCune, 
14  Utah.  152,  46  Pac.  658,  35:  396 

2.  Wis.  Laws  1883,  chap.  292,  giving  to  the 
boards  of  supervisors  of  towns  containing 
one  or  more  unincorporated  villages  con- 
taining not  less  than  1,000  inhabitants  each, 
authority  to  exercise  certain  powers  over 
the  inhabitants  of  such  villages,  upon  the 
adoption  of  a  resolution,  at  the  annual  town 
meeting,  in  favor  thereof,  is  not  void  for 
uncertainty,  as  the  powers  granted  are 
clearly  defined  by  reference  to  the  powers 
granted  to  village  boards.  Land,  Log,  & 
Lumber  Co.  v.  Brown,  73  Wis.  294,  40  N. 
W.  482,  3:  472 

Editorial   Notes. 

What  constitutes  a  village.     35:  396. 

Duty  of,  to  keep  highways  in  safe  condi- 
tion.    6:695.* 

Injunction  to  prevent  village  from  making 
illegal  appropriation.  7 : 
ISO.* 

Powers  granted  to.     3:  472.* 


Effect  of,  on  Private  Corporation,  see  Cor- 
porations, 4. 


VINES. 

Evidence  as   to  Death   of  Other  Vines,  see 
Evidence,  1996. 


VISITATION. 


VOLUNTARY  ASSOCIATIONS. 

See  Associations. 


VOLUNTARY  CONVEYANCE. 

To  Railroad  Company,  What  Passes  by,  see 
Deeds,  69. 

Validity  of,  as  against  Creditors,  see  Fraud- 
ulent Conveyances,  19,  20,  51,  53. 


VOLUNTARY  EXPOSURE. 
Of  Insured,  see  Insurance,  VI.  b,  3,  f. 


VOLUNTARY  PAYMENT. 

Recovery  back. of,  see  Assumpsit,  28-33,  58- 
60a. 


VOLUNTEER. 


Injury  to,  by  Negligence  of  Fellow  Serv- 
ants, see  Master  and  Servant,  437,  438. 

As  Fellow  Servants,  see  Master  and  Serv- 
ant, 497-500. 

Assumption  of  Risk  by,  see  Master  and 
Servant,  II.   b,  5. 

Liability  for  Injury  to,  see  Master  and 
Servant,  II.  a,  6. 

Who  is,  see  Railroads,  92. 

Liability  of  Railroad  for  Act  of,  see  Rail- 
roads, 198. 

Subrogation  of,  see  Subrogation,  5-8,  12,  13, 
26,  29. 

Bank  Paying  Guaranteed  Check  as,  see  Sub- 
rogation, 26. 

Editorial   Notes. 

Who  is;  liability  for  injuries  to.     16:  861. 
Assumption  of  risks  by.     22:  663. 
Payment  by.     23:  120. 


Delegation  of  Power  to  Court  of,  soc  Con- 
stitutional Law.  191. 


VOTE. 

Of  Representative  Body,  see  Parliamentary 
Law. 

Of  Church  Organization,  see  Religious  So- 
cieties, 7-10. 

By  Town,  as  Contract,  see  Towns,  23. 

By  Town  Trustee,  see  Officers,  66,  67. 


VOTERS. 


See  Elections. 
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VOTING  MACHINE— WAIVER. 


VOTING  MACHINE. 
See  Elections,  192-194, 

•-•-♦ 

VOTING  TRUST. 
See  Corporations,  65G-662,  670. 


VOUCHERS. 

Bank    Depositor's    Duty    as    to   Discovering 
Forgeries,  see  Banks,  147-154. 


W 


WAGERS. 

Invalidity  of  Note  Given  for,  see  Bills  and 

Notes,  25,  26. 
Validity  of  Wager  Contract,  see  Contracts, 

III.  d;   VIII.  §  37. 
See  also  Betting. 


WAGES. 

Appeal  from  Order  of  Receiver  as  to,  see  Ap- 
peal and  Error,  39. 

Assignability  of  Claim  against  Stockholders 
of  Employers  for,  see  Assignment,  14- 
20. 

Effect,  of  Discharge  in  B&nkruptcy  on  As- 
signment of  Future  Wages,  see  Bank- 
rnptc}',  50. 

Equal  Protection  and  Privileges  as  to,  see 
Constitutional    I^vv,   552-565. 

Due  Process  of  Law  as  to,  see  Constitutional 
Law,  718-735. 

Police  Power  as  to,  see  Constitutional  Law, 
10.38  1042. 

Invalid  Statute  as  to,  Incorporated  in  Con- 
tract, see  Contracts,  365. 

Preference  of,  by  Insolvent  Corporation,  see 
Corporations,   806-811. 

Punitive  Damages  for  Nonpayment  of,  see 
Damages,  55. 

Priority  of  Claim  for,  see  Executors  and 
Administrators,  152. 

Exemption  of,  see  Exemptions,  30,  32-37, 
55,  56. 

Assignment  to  Evade  Law  Exempting,  see 
Exemptions,  C-9. 

Assignment  of,  to  Defraud  Creditors,  see 
Fraudulent  Conveyances,  5. 

Successive  Garnishments  of,  see  Exemp- 
tions, 4. 

Effect  of  Garnishment  of,  see  Garnishment, 
83-86. 

Injunction  against  Garnishment  of,  see 
Courts,  407 ;  Injunction,  509.  510. 

Of  Infant,  see  Infants,  59,  60. 

Effect  of  Judgment  for,  see  Judgment,  217, 
218. 

Attachment  of,  see  Levy  and  Seizure,  3. 

Interruption  of  Statute  of  Limitations  as 
to,  see  Limitation  of  Actions,  249. 

In  General,  see  Master  and  Servant,  l.  c; 
.  V.  §§  6,  7. 

Power  of  Legislature  to  Fix,  see  Municipal 
Corporations,  61. 


Receiver  in  Case  of  Nonpayment,  see  Re- 
ceivers, 48,  54. 

Claim  for,  against  Receiver,  see  Receiver, 
88-93. 

Liability  of  Receiver  for,  see  Receivers,  125. 

Setoff  in  Action  for,  see  Set-Off  and 
Counterclaim,  13,  14. 

Title  of  Statute  as  to,  see  Statutes,  177, 
178,   199,  201. 

Construction  of  Statute  as  to  Issuing 
Checks  in  Pavment  of,  see  Statutes, 
460. 

Editorial  Notes. 

Maritime  lien. for.     70:  364,  437. 


WAGON  SCALES. 

As  Fixtures,  see  Fi.xtures,  11,  12. 


WAITING  ROOM. 


Sleeping  in,  see  Carriers,  26. 

Duty  to  Keep  Open,  see  Carriers,  574; 
Courts,  295. 

Separate  Waiting  Rooms  for  Colored  Pas- 
sengers, see  Civil  Rights,  18. 


WAIVER. 

Of  Disability  to  Sue,  see  Abatement  and 
Revival,  1. 

Of  Failure  to  Give  Notice  before  Suit,  see 
Action  or  Suit,  35. 

Of  Right  to  Oral  Argument  on  Appeal,  see 
Appeal  and  Error,  359,  360. 

Of  Requirement  that  Sworn  Officer  Accom- 
pany Jury,  see  Appeal  and  Error,  656. 

Of  Assignments  of  Error,  see  Appeal  and 
Error,  IV.  q. 

Of  Error  in  Trial  Court,  see  Appeal  and  Er- 
ror, VII.  k. 

Of  Right  to  Have  Attachment  Dissolved,  see 
Attachment,  59. 

Of  Objections  to  Evidence,  Power  of  At- 
torney as  to,  see  Attorneys,  50. 

Of  Individual  Liability  of  Bank  Officers  and 
Stockholders,  see  Banks,  358. 

Of  Demand  for  Return  of  Bank  Deposit, 
see  Banks,  394. 


WAKE;   WALL. 
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Of  Presentment  and  Protest,  see  Bills  and 
Notes,  143-150. 

Of  Rule  by  Carrier,  see  Carrier,  34,  35,  37. 

Of  Wrongful  Expulsion  from  Train,  see  Car- 
riers, 379. 

Right  to  Demand  from  Shipper,  see  Car- 
riers, 758. 

Of  Carrier's  Lien,  see  Carriers,  843-845. 

Of  Mortgage  Lien,  see  Chattel  Mortgage, 
87-89. 

Of  Necessity  of  Writing,  see  Contracts,  124. 

Of  Statutory  Protection  of  Eight  Hour  Law, 
see  Contracts,  383. 

Of  Objections  to  Performance  of  Contract, 
see  Contracts,  711-715. 

Of  Breach  of  Contract,  see  Contracts,  751. 

Of  Breach  of  Covenant,  see  Covenant,  45-47. 

Of  Rights  by  Accused,  see  Criminal  Law, 
107-109.  •        ' 

Of  Right  to  Control  Interment  of  Husband's 
Body,  see  Corpse,  20. 

Of  One  Remedy  by  Pursuing  Another,  see 
Election  of  Remedies,  II. 

Of  Right  to  Assessment  of  Entire  Damages 
for  Taking  of  Land,  see  Eminent  Do- 
main,  208. 

Of  Privilege,  see  Evidence,  1509-1516. 

Of  Liability  for  Illegal  Arrest,  see  False 
Imprisonment,  41-43. 

Of  Garnishment  Lien,  see  Garnishment,  77, 
90. 

Of  Failure  to  Verify  Information,  see  In- 
dictment, etc.,  16. 

Of  Discharge  Feature  of  Insolvent  Law,  see 
Insolvency,    25. 

Of  Disqualification  of  Judge,  see  Judges,  43. 

Of  Right  to  Jury,  see  Jury,  I.  c;  Statutes, 
397. 

Of  Objection  to  Jury,  see  Jury,  105,  lOfi. 

Of  Exemption  from  Lien  for  Rent,  see  Land- 
lord and  Tenant,  217. 

Of  Statute  of  Limitations,  see  Bills  and 
Notes,  289,  290. 

Of  Mechanics'  Lien,  see  Mechanics'  Liens, 
VII. 

Of  Strict  Performance  of  City  Contract,  see 
Municipal   Corporations,  276. 

Of  Irregularities  in  Summoning  Special 
Venire,  see  New  Trial,  il. 

Of  Right  to  New  Trial,  see  New  Trial,  63, 
64. 

Of  Defects  in  Pleadings,  see  Pleadings,  I.  g. 

Of  Right  of  Privacy,  see  Privacy.  8,  9. 

Of  Performance  of  Condition  Subsequent, 
see   Real   Property,  28-31. 

Of  Damages  by  Acceptance  of  Goods  Pur- 
chased, see  Sale,  102. 

Of  Forfeiture  for  Default  in  Instalment,  see 
Sale,  130. 

Of  Fraud  in  Purchase  of  Goods,  see  Sale, 
175,  180. 

Of  Tax  Exemptions,  see  Taxes,  243. 

Of  Objection  to  Tax,  see  Taxes,  393-396. 

Of  Conclusiveness  of  Tax  Deed,  see  Taxes, 
510. 

Of  Demurrer  to  Evidence,  see  Trial,  580. 

Of  Requirement  as  to  Jury  During  Retire- 
ment, see  Trial,  888. 

Of  Beneficiary's  Right  to  Pursue  One  Pur- 
chasing from  Trustee,  see  Trusts,   144. 

Of  Objection  to  Venue,  see  Venue,  20. 

Of  Vendor's  Lien,  see  Vendor  and  Purchaser 
79. 


Of  Right  to  Forfeit  Franchise,  see  Waters, 

560. 
Of  Objection  to  Competency  of  Witness,  see 

Witnesses,    32,  49. 
Of    Privilege    by    Witness,    see    Witnesses, 

109-III,   143-145. 
Of  Process,  see  Writ  and   Process,  20. 
By  Plea  or  Failure  to  Plead,  see  Criminal 

Law,  131-133. 
Necessity   of   Pleading,  see   Evidence,  "2029. 
Plea  of,  see  Pleading,  234,  235,  500,  501. 
By  Insurer's  Beneficiary,  see  Insurance,  V. 

a. 
By  Insurance  Company,  see  Insurance,  V.  b. 
As  to  Place  of  Payment,  see  Payment,  37. 
See  also  Estoppel,  77,  78. 

1.  The  basis  of  waiver  is  estoppel,  and 
where  there  is  no  estoppel  there  is  no  waiv- 
er. Williams  v.  Neely,  67  C.  C.  A.  171,  134 
Fed.  1,  69:  232 

2.  While  a  condition  may  be  waived  by  a 
party  who  has  the  right  to  avail  himself  of 
it,  mere  indulgence  or  silent  acquiescence  in 
the  failure  to  perform  is  never  construed 
into  a  waiver  unless  some  element  of  es- 
toppel can  be  invoked.  Royal  v.  Aultman- 
Taylor  Co.  116  Ind.  424,  19  N.  E.  202,  2:  526 

3.  The  party  to  whom  or  for  whose  bene- 
fit a  right  or  privilege  is  given  by  statute 
may  waive  or  surrender  it  in  whole  or  in 
part,  if  he  does  not  thereby  destroy  the 
rights  and  benefits  conferred  upon  or  flow- 
ing to  another  in  or  from  said  statute  or 
otlier  legal  or  equitable  source.  Northern 
P.  R.  Co.  V.  Raymond,  5  Dak.  356,  40  N.  W. 
538,  1 :  732 

• ♦-•-• 


WAKE. 

Assumption  of  Risk  by   Person   Attending, 
see  Landlord  and  Tenant,  180. 


♦  *» 


WALL. 

Liability  for  Fall  of,  see  Action  or  Suit,  47. 

Negligence  Contributing  to  Fall  of,  see  Neg- 
ligence, 245. 

Municipal  Regulation  as  to,  see  Buildings, 
3,  4. 

Easement  in  Use  of,  see  Easements,  60. 

Compelling  Removal  of,  see  Injunction,  43. 

Conclusiveness  of  Judgment  in  Action  to 
Compel  Removal  of,  see  Judgment,  180. 

License  to  Maintain,  see  License,  23,  30,  31. 

Negligence  as  to,  see  Negligence,  81-87. 

Party  Wall,  see  Party  Wall. 

Allegations  in  Action  for  Removal  of,  see 
Pleading,  440.       , 

Question  for  Jury  as  to  Necessity  of  Brac- 
ing, see  Trial,  434. 

Right  to  Finding  as  to,  see  Trial,  871. 

Editorial   Notes. 

Liability  for  injuries  by  fall  of.     11:  361.* 
Individual  liability  for  fall  of.     34:  557. 
Liability  for  delay  in  rebuilding  party  wall, 
due  to  negligence  of  inde- 
pendent   contractor.       66 : 
154. 


2988 


WAR— WAREHOUSEMEN,   H. 


Landlord's  duty   as  to  side  walls.     14:  241. 
Liability   of  city    for  damage   from   falling 
wall.    2:  712.* 


WAR. 

Liability  for   Act  of  Military   Commander, 

see  Action   or  Suit,  10. 
As  to  Militia,  see  Militia. 

Editorial   Notes. 

Recovery  for  goods  sold  to  rebels.     15:  834. 


WARDS. 

Of  Chancery,  Power  of  Equity  as  to,  see 
Equity,  8. 

Of  City,  Special  Legislation  as  to,  see  Stat- 
utes, 324. 

See  also'  Guardian  and  Ward. 


WAREHOUSEMEN. 


I.  In  General. 
II.  Rights  and  Liabilities  Generally. 
III.  Warehouse   Receipts. 
IV.  Editorial  Notes. 

As  Affected  by  Regulations  of  Commerce, 
see  Commerce,  28. 

Class  Legislation  against  Railroads  as  to 
Site  for  Warehouse,  see  Constitutional 
Law,  356. 

Power  of  State  to  Purchase  Site  for,  and 
Erect  Warehouse,  see  Constitutional 
Law,  957. 

Police  Power  to  Regulate,  see  Constitutional 
Law,  1015. 

Release  of  Railroad  Company  from  Liabil- 
ity for  Injury  to  Warehouse  by  Fire, 
see  Contracts.  456,  457. 

As  to  Grain  Elevators,  see   Elevators,  I. 

Condemnation  of  Land  for  Warehouse,  see 
Eminent  Domain,  59,  85,  86. 

Rights  Acquired  by  Condemnation  for 
Warehouse,   see   Eminent   Domain,   152. 

Estoppel  of  Corporation  to  Claim  to  be, 
see  Estoppel,  105. 

Parol  Evidence  as  to  Contract  of,  see  Evi- 
dence, 1071. 

Injunction  against  Monopoly  by,  see  Injunc- 
tion.  117. 

Who  are  Fellow  Servants  of,  see  Master  and 
Servant.  498. 

Attornment  by,  see  Pledge  and  Collateral 
Security,   10. 

Title  of  Statute  as  to,  see  Statutes,  174. 

Construction  of  Statute  as  to,  see  Stat- 
utes, 476. 

Similarity  of  Business  to  That  of  Stock- 
yards Company,  see  Stock  Yards  Com- 
pany. 

Uniformity  in  Taxing  Grain  in  Warehouse, 
see  Taxes,  51. 

Taxation  of,  see  Taxes,  207. 


Certificaties   of   Weight   of    Grain   Delivered 

by,  see  Weights. 
Warehouse  on  Levee,  see  Levee,  3-6. 
Warehouse  on  Wharf,  see  Wharves,  11,  12. 
See  also  Bailment. 


I.  In  General. 

1.  Only  such  corporations  as  are  author- 
ized by  the  law  under  which  they  are  organ- 
ized to  carry  on  the  business  of  warehouse- 
men can  avail  themselves  of  the  provisions 
of  the  Indiana  act  of  1875,  as  amended  in 
1879,  entitling  "any  person  or  incorparted 
company"  to  obtain  a  permit  to  keep  a  pub- 
lic warehouse.  Franklin  Xat.  Bank  v. 
Whitehead,   149  Ind-  560,  49  N.  E.  592, 

39:  725 
Compulsory  service. 

2.  The  legislature  has  power  to  declare 
what  service  warehousemen  shall  render  to 
the  public,  and  to  fix  the  compensation  that 
may  be  demanded  for  such  service,  but  until 
such  power  is  exercised  warehousemen  arc 
at  liberty  to  use  their  warehouses  as  they 
please.  Delaware,  L.  &  W.  R.  Co.  v.  Cen- 
tral Stock  Yards  &  T.  Co.  (N.  J.  Err.  & 
App.)  45  N.  J.  Eq.  50,  17  Atl.  146,         6:  855 

3.  A  warehouseman  cannot  have  posses- 
sion of  another  man's  property,  with  its 
accompanying  duties  and  responsibilities, 
forced  upon  him  against  his  will.  Id. 


II.  Rights  and   Liabilities  Generally. 

Rights    and   Liabilities    under    Receipt,    see 

infra.  III. 
Liability  for  Injury  to  Goods  while  in  Cold 

Storage,  see  Bailment,  34-36. 
Liability  of  Carrier  as,  see  Carriers,  II.  b, 

4,  5. 
Liability  for  Loss  of  Shipper's  Property  in 

Warehouse,  see  Carriers,  778. 
Loss  of  Baggage  in  Warehouse,  see  Carriers, 

676. 
Covenant    against    Liability    for   Fires,   see 

Covenant,  79. 
Measure  of  Damages  for  Wrongful  Delivery, 

see  Damages,  89. 
For  Editorial  Notes,  see  infra,  IV. 

3a.  Warehousemen  who  refuse  to  deliver 
grain  because  they  have  none  belonging  to 
demandant  cannot  defeat  a  recovery  for  its 
value,  on  the  ground  that  certain  ware- 
house charges  had  not  been  paid  as  re- 
quired by  contract.  Anderson  v.  Portland 
Flouring  Mills  Co.  37  Or.  483,  60  Pac.  839, 

50:  235 

3b.  One  licensed  to  keep  a  public  ware- 
house for  storage  of  grain  will  not  be  per- 
mitted to  deal  in  grain  and  store  the  same 
in  his  own  licensed  warehouse;  and  the 
same  rule  appl.i's  to  stockholders  of  a  cor- 
poration so  licensed.  Central  Elevator  Co. 
v.  People  ex  rel.  Moloney,  174  111.  203,  51  N. 
E.  254,  43:  658 

3c.  Authority   to   sell    property   described 
in  a  storage  receipt  issued  under  Minn.  Gen. 
Stat.    1894.  §   7646,  is  not  conferred  upon  a  • 
warehouseman  by  a  provision  that  the  prop- 
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erty  may  be  mingled  with  other  property  of 
the  same  kind  or  transferred  to  other  ele- 
vators or  warehouses.  State  v.  Cowdery,  79 
Minn.  94,   81   N.  W.  750,  48:  92 

Interest  in,  and  title  to,  property  stored. 

4.  A  deposit  of  grain  for  storage  is  a  bail- 
ment, under  Minn.  Gen.  Stat.  1878,  §  13; 
and  the  depositor  is  the  owner  of  grain  in 
the  warehouse  to  the  amount  of  his  deposit, 
although  the  identical  grain  deposited  by 
him  has  been  removed  and  other  like  grain 
substituted.  Hall  v,  Pillsbury  43  Minn.  33, 
44  N.  W.  673,  7 :  529 

5.  The  interest  of  a  warehouseman  in 
grain  deposited  for  storage,  with  which  he 
has  put  his  own  grain,  is  limited  to  the 
excess  above  the  amount  necessary  to 
meet   his  outstanding   receipts.  Id. 

6.  Flax  is  included  in  the  wOrd  "grain," 
within  the  meaning  and  intent  of  Minn. 
Gen.  Stat.  1894,  §§  7645  et  seq.,  providing 
that  grain  delivered  for  storage  in  a  ware- 
house shall  be  received  as  a  bailment,  and 
not  as  a  sale.  State  v.  Cowdery,  79  Minn. 
94,  81  N.  W.  750,  48:92 
Warranty  of  title  to  property. 

7.  A  warehouseman  does  not  warrant  the 
title  of  the  property  received  by  him, 
against  the  claims  of  strangers  to  the  con- 
tract of  storage.  Commercial  Bank  v.  Hurt, 
99  Ala.  130,  12  So.  568,  19:  701 
Depositor's   right    to   follow   property. 

8.  Depositors  of  grain  for  storage  have  the 
right,  under  Minn.  Gen.  Stat.  1878,  §  13, 
to  follow  into  the  hands  of  purchasers  grain 
sold  from  the  warehouse  by  the  warehouse- 
man beyond  the  amount  individually  owned 
by  him.  Hall  v.  Pillsbury,  43  Minn.  33,  44 
N.  W.  673,  7:629 
Loss  of,  or  injury  to,  property. 

Burden  of  Proof  as  to  Leakage,  see  Evidence, 
427. 

Subrogation  of  Rights  against  Warehouse- 
men,  see    Subrogation,    3. 

9.  The  value  of  wheat  stored  in  a  public 
warehouse  at  the  owner's  risk  of  fire  can- 
not he  recovered  by  the  owner  from  the 
warehouseman  in  case  of  a  subsequent  fire, 
where  the  identical  wheat  stored  was  sold 
according  to  a  custom  of  the  warehouseman, 
known  to  the  owner,  to  commingle  grain 
so  deposited  for  storage  with  like  quality 
belonging  to  him,  and  from  such  mass  to 
sell  from  time  to  time,  and  replenish  with 
such  other  grain  as  should  be  brought  to 
him  for  storage  or  that  he  should  buy,  and 
when  the  warehouse  burned  it  contained 
enough  wheat  of  the  quality  stored  to  re- 
place the  same,  and  the  warehouseman  had 
at  all  times  kept  on  hand  sufficient  in 
quantity  and  quality  to  replace  all  wheat 
stored  with  him.  Moses  v.  Teetors,  64  Kan. 
149,  67   Pac.   526,  57:  267 

10.  The  destruction,  by  an  incendiary  fire, 
of  wheat  stored  in  a  warehouse  under  a  con- 
tract calling  for  its  redelivery,  "damage  by 
the  elements  excepted,"  does  not  excuse  the 
warehouseman  from  his  obligation,  since  the 
exception  of  damage  by  the  elements  is 
equivalent  to  an  exception  of  damages  by 
the  act  of  God.  Pope  v.  Farmers'  Union  & 
Mill  Co.  130  Cal.  139,  62  Pac.  66^,      53:  673 


11.  Improperly  piling  casks  of  spirits  in 
a  warehouse  in  double  tiers,  so  as  to  pre- 
vent convenient  inspection  to  discover  leak- 
age, will  not  render  the  warehouseman  li- 
able for  leakage  in  the  absence  of  any  at- 
tempt at  inspection  on  the  part  of  the  own- 
er of  the  casks,  where  the  storage  contract 
places  the  duty  of  inspection  on  him  Taus- 
sig V.  Bode,  134  Cal.  260,  66  Pac.  259,  54:  774 

12.  A  warehouseman  to  whom  are  deliv- 
ered spirits  in  defective  casks  is  under  no 
obligation  to  exercise  any  care  to  discover 
and  cure  the  defect  or  prevent  loss  by  leak- 
age, where  by  the  storage  contract  the  risk 
of  loss  by  leakage  is  placed  on  the  owner  of 
the  spirits.  Id. 
Delay  in  delivery. 

13.  While  the  holder  of  a  warehouse  re- 
ceipt is  entitled  to  delivery  of  the  property 
stored,  upon  tender  of  payment  of  charges 
on  the  particular  property  for  which  the 
receipt  calls,  under  La.  act  No.  156  of  1886, 
and  payment  of  charges  on  other  property 
which  has  been  withdrawn  cannot  be  re- 
quired as  a  condition  of  delivery,  there 
must  be  an  actual  tender,  in  due  form,  of 
the  charges,  in  order  to  enable  the  holder 
of  the  receipt  to  recover  damages  for  delay 
in  not  delivering  the  goods.  Marks  v.  New 
Orleans  Cold  Storage  Co.  107  La.  172,  31 
So.  671,  57:  271 
Liability  for  delivery  without  production  of 

receipt. 

14.  A  warehouseman  who  has  given  a  re- 
ceipt for  eggs  in  cases  without  any  dis- 
tinguishing marks,  but  which  he  can  identi- 
fy, to  be  delivered  only  on  surrender  and 
cancelation  of  the  receipt,  is  liable  to  a 
holder  of  the  receipt  who  has  made  advances 
on  the  eggs,  in  case  he  delivers  them  to  the 
depositor  without  the  surrender  of  th«;  re- 
ceipt, although  he  retains  other  eggs  belong- 
ing to  the  latter  to  answer  the  receipt. 
Fifth  Nat.  Bank  v.  Providence  Warehouose 
Co.  17  R.     L  112,  20  Atl.  203,  9:260 

15.  Warehousemen  in  Alabama  who  de- 
liver up  cotton  stored  with  them  to  a  third 
person,  producing  their  receipt  therefor,  may 
be  held  liable  to  the  mortgagee  of  such  cot- 
ton, whose  mortgage  is  properly  recorded  in 
another  county,  although  they  have  no  ac- 
tual notice  of  the  mortgage.  Hudmon  v. 
Du  Bose,  85  Ala.  446,  5  So.  162,  2:  475 
Limiting  liability  in  receipt 

16.  A  notice  printed  plainly  on  the  face 
of  a  warehouse  receipt,  to  the  effect  that 
loss  by  leakage  shall  be  at  the  risk  of  the 
owner  of  the  goods,  is  a  part  of  the  con- 
tract. Taussig  V.  Bode,  134  Cal.  260,  66  Pac. 
259,  54:  774 

17.  A  provision  in  a  warehouse  receipt, 
that  loss  by  leakage  shall  be  at  the  risk 
of  the  owner  of  goods,  exempts  the  ware- 
houseman from  the  duty  of  watching  the 
packages  to  detect  leakage  resulting  from 
any  cause  other  than  improper  handling  or 
storage.  Id. 


III.    Warehouse    Receipts. 

Cotenancy  in,  see  Cotenanry,  11. 

Parol  Evidence  as  to,  see  Evidence,  1182. 
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Forgery  of,  see  Forgery,  11. 

Pledge  by,  see  Chattel  Mortgage,  44. 

Pledge  of,  see  Pledge  and  Collateral  Securi- 
ty, 9,  11,  21-23,  30,  32. 

QueA^.ion  for  jury  as  to  Duty  of  Holders  of, 
as  Collateral  Security,  see  Trial,  436. 

Repeal  of  Statute  as  to,  see  Statutes,  561. 

See  also  supra  3c,  13-17. 

For  Editorial  Notes,  see  infra,  IV. 

Untrue  description. 

18.  A  recital  in  a  warehouse  receipt,  of 
the  contents  of  barrels  received  on  storage, 
does  not  constitute  a  warranty  that  the 
barrels  contain  the  genuine  articles  or  ma- 
terials described.  Dean  v.  Driggs,  137  N. 
Y.  274,  33  N.  E.  326,  19:  3u2 

19.  A  statute  prohibiting  a  warehouse- 
man from  issuing  a  receipt  for  goods  not 
actually  received  does  not  make  him  liable 
for  an  untrue  description  of  the  contents 
of  barrels  received  by  him,  where  the  de- 
scription is  made  in  good  faith  according 
to  the  marks  on  the  barrels.  Id. 

20.  The  negotiability  of  a  warehouse  re- 
ceipt does  not  create  a  liability  of  the  ware- 
houseman to  a  bona  fide  holder  for  the 
correctness  of  the  description  of  the  prop- 
erty, which  is  made  in  good  faiL..,  in  accord- 
ance with  the  apparent  character  of  the 
property  as  shown  by  the  marks,  signs, 
labels,  etc.,  upon  the  barrels  or  boxes  in 
which  the  property  is  contained.  Id. 
Negotiability. 

See  also  supra,  20. 

21.  So-called  storage  warrants  issued  by 
a  furnace  company  which  is  not  in  the 
warehousing  or  storage  business,  for  pig 
iron  in  its  yard,  do  not  constitute  negotiable 
warehouse  certificates,  although  they  are  in 
the  usual  form  thereof  Geilfuss  v.  Cor- 
rigan,  95  Wis.  651,  70  N.  W.  306,  37:  166 
Issuance  of,  on  own  property. 

22.  One  who  is  not  a  warehouseman  can- 
not give  a  valid  warehouse  receipt  upon  his 
own  property,  in  his  own  possession,  to  se- 
cure his  own  debt.  Franklin  Nat.  Bank  v. 
Whitehead,  149  Ind.  560,  49  N.  E.  592, 

39:  725 

23.  A  public  warehouseman  cannot  issue 
warehouse  receipts  upon  its  own  property 
in  its  own  possession,  and  deliver  them  as 
a    pledge    to    secure    its    own   indebtedness. 

Id. 
Issuance  of,  as  criminal  offense. 

24.  That  there  was  no  intent  to  defraud 
the  party  to  whom  a  warehouse  receipt  was 
issued  in  violation  of  the  Illinois  warehouse 
act  of  1871,  §  25,  is  immaterial  on  the  ques- 
tion of  guilt  under  that  section;  the  only 
intent  necessary  to  be  found  to  constitute 
the  offense  relates  only  to  whether  the 
warehouseman  intended  to  issue  the  receipt 
knowing  it  to  be  false.  Sykes  v.  People, 
127  111.   117,  19  N.  E.  705,  2:  461 

25.  The  Illinois  warehouse  act  was  in- 
tended for  the  protection  of  the  public;  and 
the  issuance,  by  a  warehouseman,  to  a  bank, 
of  receipts  transferable  by  indorsement,  pur- 
porting to  be  for  property  in  store  belonging 
to  the  bank,  when  in  fact  no  such  property 
was  in  store,  and  delivered  by  him  to  the 


bank  as  security  for  loans  made  by  it  to 
him,  renders  such  warehouseman  liable 
criminally,  under  §  25  of  the  act,  although 
he  had  no  intent  thereby  to  defraud  the 
bank.  •  >  Id. 


IV.  Editorial  Notes. 

Legislative   control  over  business  of  ware- 
housing.    7:  529.* 
As  bailees.     6:857;*   7:529.* 
Loss   of  profits  as   element   of  damages  in 

case  of  contracts  of.     53: 

65. 
Insurance  upon  property  held  by.     52:  341. 
Liability    of    warehousemen    for  negligence. 

7:  531.* 
Liability    of   carrier   as    warehouseman    for 

baggage.     36:  786. 
Obligation  to   return   the  thing  bailed.     7: 

530.* 
Tenancy  in  common   in  mass  or  bulk.     7: 

531.* 
Assignment    and    sale    of    property    stored. 

7:  531.* 
Criminal    liability   of    warehousemen.        7: 

532.* 
Warehouse    receipts.     7:  529.* 
Effect   as   to   warehousemen   of   recitals   in 

their  receipts.     19:  302. 
Estoppel    by    wording    of   receipt.     19: 

302. 
3£odifying  warehouse  receipts  by  parol 

evidence.     19:  304. 


WARNING. 

Of  Blast,  Duty  to  Give,  see  Blasting,  4-8. 

Duty  to  Give  to  Servant,  see  Master  and 
Servant,  II.  a,  3. 

Delegation  of  Duty  as  to,  see  Master  and 
Servant,  453. 

Against  Infringement  of  Patent,  see  Pat- 
ents, 34. 


WARRANT. 


Compelling  Determination  as  to,  see  Ad- 
verse Claim,  2. 

Cancelation  of,  in  Equity,  see  Equity,  62, 
63. 

Presumption  as  to  Assignment  of  Land 
Warrants,  see  Evidence,  689. 

Interest  on,  see  Constitutional  Law,  1130. 

Limitation  of  Action  on,  see  Limitation  of 
Actions,  182. 

Mandamus  to  Compel  Issuance  of,  see  Man- 
damus,  24,  78. 

Mandamus  to  Compel  Payment  of,  see  Man- 
damus, 81-83. 

Parties  to  Suit  to  Enjoin  Payment  of,  see 
Parties,    128. 

Of  County,  see  Counties,  II.  b. 

Of  Municipal  it  v,  see  Municipal  Corpora- 
tions, 334-.338. 

Of  State,  see  Claims,  14;  Contracts,  848. 

For    Arrest,    see    Arrest;    Evidence,    886. 
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Arrest  Without,  see  Arrest,  I.  b. 

Of  Commitment,  see  Criminal  Law,  II.  c. 

For    Extradition,    see    Extradition,    19,    32- 

38. 
For  Fugitive,  see  Habeas  Corpus,  37-42. 
Search  Warrants,  see  Search  and  Seizure. 


WARRANT  OF  ATTORNEY. 

To  Confess  Judgment,   see  Judgment,  I.  b. 
Power  of  Partner  to  Make,  see  Partnership, 
25. 

Editorial   Notes. 

Judgments  confessed   on.     13:  796. 
Injunction    against    judgments    entered    on 
confession.     3Q:  235. 


WARRANTY. 


As  to  Genuineness  of  ChecKs,  see  Banks, 
156. 

Of  Genuineness  of  Prior  Signature  to  Nego- 
tiable Paper,  see  Bills  and  Notes,  99- 
101 ;  Checks,  49. 

Covenant  of,  see  Covenant,  12-16,  42,  44, 
51-55,  58.  61,  62,  68-73,  77,  78,  84;  V.; 
Deeds,  32. 

Damages  for  Breach  of  Covenant  of,  see 
Damages,  8,  9,  III.  a,  4,  c;  653. 

Parol  Evidence  as  to,  see  Evidence,  1106- 
1109. 

As  a  Fraud,  see  Fraud  and  Deceit,  22. 

In  Insurance  Contract,  see  Insurance,  III. 
e;  IX.  §§  24-26. 

Recovery  on  Implied  Warranty  under  Alle- 
gation of  Express  Warranty,  see  Plead- 
ing, 93. 

By  Agent,  see  Principal  and  Agent,  68. 

On  Sale  of  Personalty,  see  Sale,  II.;  IV.  §§ 
6-8. 

Question  for  Court  as  to,  see  Trial,  241. 

By  Warehouseman,  see  Warehousemen,  7, 
18. 

Editorial   Notes. 

Of  horse  or  vehicle  kept  for  hire.     19:  283. 


WASHINGTON. 
Common  Law  in,  see  Common  Law,  19. 

#  «  » 

WASTE. 

Of  Coal,  see  Mines,  44. 

Of  Natural  Gas,  see  Constitutional  Law, 
342,  783-785;  Gas,  5;  Mines,  50-52. 

Of  Water,  see  Constitutional  Law,  987; 
Waters,  442-444. 

On  Homestead,  see  Homestead,  22. 

Liabilitj'  of  Lessee  for,  see  Contracts,  181. 

By  Cotenant,  see  Cotenancy,  17. 

Covenant  against,  see  Landlord  and  Ten- 
ant, 23. 

Power  of   Equity   as  to,   see   Equity,   67. 


What  is,  see  Executors  and  Administrators, 
76a. 

Injunction  against,  see  Injunction,  192. 

By  Life  Tenant,  see  Life  Tenants,  1,  4,  25, 
55    56,    64,    65. 

As  Ground  for  Appointing  Receiver,  see  Re- 
ceivers, 46. 

Editorial   Notes. 

Injunction  to  stay.     11:207.* 

Injunction   against  trespass   to  cut  timber. 

22:  233. 
By    husband    on    land    held    by    entireties. 

30:  309. 


WATCH. 

Irinkeeper'<8  Liability  for  Loss  of,  see  Inn- 
keepers, 20. 


WATCHMAN. 


Of    Insured    Premises,    see    Insurance,   463, 

464. 
Station   Agent's  Authority  to  Employ,  see 

Master  and  Servant,  6. 
As  Fellow  Servant,  see  Master  and  Servant, 

598. 
Liability    for   Assault   by,   see   Master   and 

Servant,  676,  677. 

Editorial  Notes. 

For  vessel;    jurisdiction   of   admiralty   over 

contracts  of.     66:  231. 
Maritime  lien  for  services  of.     70:  386. 


WATER  CLOSETS. 


Requirements  as  to,  in  Buildings,  see  Build- 
ings, 9,  10. 

Equal  Protection  as  to,  see  Constitutional 
Law,   360. 

Police  Power  as  to,  see  Constitutional  Law, 
1002,  1003. 

County's  Right  to  Discharge  on  Adjoining 
Land,' see  Counties,  26. 

Enjoining  Discharge  of,  on  Adjoining  Land, 
see  Injunction,  13. 

Requiring  Substitute  of,  for  School  Sinks, 
see  Eminent  Domain,  218. 

Editorial  Notes. 

Liability  of  landlord  to  third  persons  aa 
to   condition   of.     28:201. 

Municipal  regulations  of,  as  nuisance.  38: 
316. 


WATER    COMMISSIONERS. 

As   Trustees   of  Charity,  see  Charities,   49. 


WATER  COMPANY. 


Condpmnation  of  Property  of,  see  Eminent 
Domain,  30-32. 
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Condemnation  of  Land  by,  see  Eminent 
Domain,   27. 

Security  on  Condemnation  by,  see  Eminent 
Domain,  303. 

Rights  of,  in  Lands  Flooded,  see  Eminent 
Domain,   148. 

Lien  on  Property  of,  see  Mechanics'  Liens, 
64,   68. 

Right  to  Take  Water  for  Public  Water  Sup- 
ply, see  Waters,  259,  263-266. 


WATERCOURSE. 


What  is,  see  Waters,  176,  237,  383-386,  410, 

432-434. 
Question  for  Jury  as  to  What  is,  see  Trial, 

512. 
Draining   Surface   Water  into,  see  Waters, 

407-417. 


WATER  FRONT. 


Use  of,  for  Wharfing  Purposes,  see  Waters, 
L  c,  4,  c. 


WATER  PIPES. 

Editorial  Notes. 


Injury  to,  by  change  of  grade  in  highway. 
19:  510. 


WATER  POWER. 


Damages  for  Breach  of  Contract  as  to,  see 
Damages,  127. 

Created  by  Dam,  see  Dams. 

Enjoining  Maintenance  of,  see  Injunction, 
118. 

Interest  on  Rent  of,  see  Interest,  22. 

Tax  on,  see  Taxes,  100,  103,  113,  348,  349, 
384. 

Question  for  Jury  as  to,  see  Trial,  514. 

Injur}'  to,  by  Diversion  of  Water,  see  Wa- 
ters, 244,  245. 

Grant  of,  see  Waters,  494-501. 


WATERS. 

I.  Public  Rights:    Rights  between  Public 
and  Individual. 

a.  What  Are  Public  or  Navigable. 

b.  Relative  Rights  as  between  State 

and  United  States. 
C.  Relative     Rights     of     Public     and 
Individuals. 

1.  In  General:    State  Regulation 

and  Control. 

2.  In  Streams  for  Floatage. 

3.  In  rjreat   Ponds. 

4.  In  Bed  and  Shores. 

a.  In  General. 

b.  Tide     Lands;     Land     be- 


Low 


I.   c,   4 — continued. 

tween    High    and 
Water  Mark. 

c.  Use      of     Water      Front; 

Wharfing  Out. 

d.  Under  Grant  from  State. 

5.  Rights  of  Navigation. 

6.  Accretions;     Islands;     Change 

of  Bed. 
II.  Water   Rights    and    Easements    as   be- 
tween Individuals. 

a.  Riparian    or    Littoral    Rights    in 

General. 

b.  Accretions;      Alluvion;       Islands; 

Flats. 

c.  Use  of  Water;   Interference   with 

Flow. 

d.  Obstructions;    Overflow. 

e.  Pollution. 

f.  Prior  Appropriation. 

g.  Surface  and  Seepage  Water. 

h.  Subterranean     Waters;      Springs; 

Wells. 
i.  Irrigation;  Ditches;  Water  Rights, 
j.  Contract  or  Grant, 
k.  Adverse   Use;    Prescription. 
IIL  Water  Supply. 

a.  In  General;  Exclusive  Privilege. 

b.  Operation  and  Regulation  of  Wat- 

er Works. 

1.  In  General. 

2.  Duty  to  Furnish  Water. 

a.  In  General. 

b.  Quantity  and  Quality. 

c.  Remedy     for     Breach     of 

Duty. 

3.  Water  Rates  and  Charges. 

4.  Meters. 

IV.  Editorial  Notes.  * 


Admiralty  Jurisdiction  over,  see  Admiralty. 
Interference   with   Commerce   on,  see   Com- 
merce, 4a-6c. 
Grant  of  Judicial  Power  to  Board  of  Water 

Control,  see  Constitutional  Law,  226. 
Police  Power  as  to,  see  Constitutional  Law, 

986,  987. 
Condemnation    of   Land   for   Reservoir,    see 

Eminent    Domain,    6,    63,    64;    Parties, 

217. 
Security     on     Condemnation    of    Right     of 

Floatage,  see  Eminent  Domain,  304. 
Exercise  of  Power  of  Eminent  Domain  as 

to,  Generally,  see  Eminent  Domain,  I. 

d,  3. 
What  Constitutes  a  Taking  of,  see  Eminent 

Domain,  III.  b,  3. 
Judicial  Notice  as  to,  see  Evidence,  152. 
Rights  as  to  Fishing,  see  Fisheries. 
Flowing  of,  on  Street,  see  Highways,  68. 
Frightening  Horse  in  Street  by  Water  from 

Hydrant,  see  Highways,  289,  290. 
Rights  in  Ice,  see  Ice. 
Conclusiveness   of  Decision  as  to  Priorities 

in,  see  Judgment,  270. 
Authority     of     City     over    Creek    Flowing 

Through  it,  see  Municipal  Corporations, 

55. 
Notice  of  Rights  in  Canal,  sec  Notice,  90. 
Title  of   Statute   as  to,  see   Statutes,  237- 

241. 
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Definition  of  Stream,  see  Streams. 
Taxation  of  Water  Power,  see  Taxes,  100, 

103,  113,  348,  349,  384. 
Trespass  by  Hunting  on,  see  Trespass,  3. 
Question  for  Jury  as  to,  see  Trial,  511-514. 
Canals,  see  Canals. 
Dams,  see  Dams. 

Drains  and  Sewers,  see  Drains  and  Sewers. 
Ferry  over,  see  Ferry. 
Harbors,  see  Harbors. 
Levees,     see      Internal  •  Improvments,     4; 

Levees. 


L  Public    Rights;    Rights    between    Public 
and   Individual.    ' 

a.  What  Are   Public  or  Navigable. 

Burden    of     Proof    as    to   Navigability   of 

River,  see   Evidence,  211. 
Question  for  Jury  as  to,  see  Trial,  513. 
For  Editorial  Notes,  see  infra,  IV.  §§  6,  13. 

1.  In  Pennsylvania  the  test  by  which  the 
character  of  a  stream  as  public  or  private 
is  determined  is  its  navigability  in  fact. 
Fulmer  v.  Williams,  122  Pa.  191,  15  Atl.  726, 

1:  603 

2.  Waters  of  a  river  navigable  in  fact,  al- 
though the  bed  is  owned  by  a  riparian 
owner,  are  "public  waters  of  the  state." 
Willow  River  Club  v.  Wade,  100  Wis.  86, 
76  N.  W.  273,  42:  305 

3.  If  a  creek  above  the  ebb  and  flow  of 
the  tides,  which  is  a  tributary  of  a  naviga- 
ble river,  is  a  navigable  stream,  it  is  a  pub- 
lic highway,  and  may  not  be  obstructed. 
Morrison  v.  Coleman,  87  Ala.  655,  6  So.  374, 

5:  384 

4.  A  fresh-water  stream  above  tidewater 
is  navigable  and  a  public  highway  only 
when  it  is  susceptible  of  being  used,  in 
ordinary  condition,  for  a  highway  of  com- 
merce. Id. 

5.  The  test  of  the  navigability  of  a 
stream  is  its  navigable  capacity,  and  not 
that  its  surroundings — such  as  the  business 
done  upon  it,  its  connection  with  other 
streams,  or  the  place  where  it  flows — should 
be  such  that  it  may  be  useful  for  the  pur- 
pose of  commerce.  Heyward  v.  Farmers' 
Min.  Co.  42  S.  C.  138,  19  S.  E.  963,  20  S.  E. 
64,  28:  42 

6.  A  fresh -water  stream  to  be  navigable 
must,  for  a  season  or  considerable  part  of 
the  year,  contain  a  sufficient  depth  of  water 
to  fit  it  for  transportation.  Morrison  v. 
Coleman,  87  Ala.  655,  6  So.  374,  5:  384 

7.  A  fresh-water  stream  having  the  requi- 
site volume  of  water  only  occasionally  as 
the  result  of  freshets,  and  for  brief  periods 
is  tmnavigable  and   private  property.       Id. 

8.  A  stream  40  feat  wide  and  4  feet  deep 
at  high  water  lasting  about  three  months 
of  the  year,  and  at  other  times  from  6 
inches  to  2  feet  deep,  and  which  has  never 
been  used  for  purposes  of  navigation  except 
by  rowboats  to  a  limited  extent  for  pleas- 
ure, is  not  a  navigable  stream.  Griffith  v. 
Holman,  23  Wash.  347,  63  Pac.  239,    54:  178 

9.  The  more  fact  that  a  riparian  owner 
has    constructed    improvements    to    aid    in 

L.R.A.   Dig.— 188. 


the  navigation  of  the  stream  does  not  show 
that  it  was  not  navigable  in  its  natural 
state.  Monroe  Mill  Co.  v.  Menzel,  35  Wash. 
487,  77  Pac.  813,  70:  272 

10.  The  Savannah  river  is  a  public  navi- 
gable stream.  Lawton  v.  Comer,  40  Fed. 
480,  7:55 
Capacity  for  floatage. 

Acquiring    by    Eminent    Domain    Right    to 
Float  Logs,  see  Eminent   Domain,    129. 

11.  An  unmeandered  river  of  sufficient 
capacity  to  float  logs,  and  down  which  logs 
are  driven  from  time  to  time,  is  a  public 
navigable  stream.  Willow  River  Club  v. 
Wade,  100  Wis.  86,  76  N.  W.  273,       42:  305 

12.  The  public  in  West  Virginia  have  a 
right  to  use  as  a  highway  not  only  tidal 
rivers,  in  which  the  tide  ebbs  and  flows, 
and  fresh-water  rivers  capable  of  being 
profitably  used  to  carry  on  commerce  in 
their  natural  state  without  artificial  im- 
provements, but  also  floatable  streams, — 
that  is,  such  streams  as  are  capable  of 
being  profitably  used  by  the  public  in  their 
natural  state  to  float  logs  or  timber  or  the 
products  of  mines  or  tillage  to  markets  or 
mills.  Gaston  v.  Mace,  33  W.  Va.  14,  10  S. 
E.  60,  5:  392 

13.  To  show  that  a  stream  is  navigable 
throughout  the  year  it  is  sufficient  to  show 
adaptability  for  the  purposes  of  navigation 
or  valuable  floatage  of  the  products  of  the 
country  at  the  usual  stage  of  water,  with- 
out reference  to  the  past,  present,  or  pros- 
pective uses  of  the  stream  for  these  pur- 
poses.   Olive  v.  State,  86  Ala.  88,  5  So.  653, 

4:  33 

14.  To  be  a  floatable  stream  so  as  to  en- 
title the  public  to  use  it  as  a  public  high- 
way, the  stream  need  not  be  at  all  times 
capable  of  floating  logs,  but  it  will  suffice 
that,  when  the  water  is  high,  it  is  thus 
capable  for  such  a  length  of  time  as  would 
make  it  useful  and  profitable  for  the  pub- 
lic to  so  use  it  as  a  highway  to  float  logs 
to  mill  or  market.  Gaston  v.  Mace,  33  W. 
Va.  14,  10  S.  E.  60,  5:  392 

15.  A  stream  which  has  floatable  capac- 
ity at  certain  periods  recurring  with  regu- 
larity, and  continuing  a  sufficient  length  of 
time  to  make  it  useful  as  a  highway  for 
floating  logs,  is  navigable;  but  to  be  naviga- 
ble in  this  sense  it  must  be  capable  of  such 
floatage  as  is  of  practical  utility  and  bene- 
fit to  the  public  as  a  highway  for  trade  and 
commerce.  Haines  v.  Hall,  17  Or.  165,  20 
Pac.    831,  3:609 

16.  A  stream  100  feet  wide  and  3  feet 
deep,  which,  during  annually  recurring 
freshets  for  a  period  of  twenty-five  years, 
has  been  profitably  used  for  floating  logs  to 
market,  is  a  public  highway  for  that  pur- 
pose. Watkins  v.  Dorris,  24  Wash.  636,  64 
Pac.  840,  54:  199 

17.  A  stream  which  may  be  utilized  for 
the  floatage  of  shingle  bolts  after  heavy 
rains  and  dtiring  freshets  which  occur  with 
periodical  resjujarity  in  the  spring  and  fall 
of  each  year  is  navigable.  Monroe  Mill  Co. 
v.  Menzel,  35  Wash.  487,  77  Pac.  813, 

70:  272 

18.  The  doctrine  that  a  stream  of  water 
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is  navigable,  if  it  is  of  sufficient  extent  and 
capacity  to  float  logs  and  timber  from 
mountainous  regions  to  market,  and  may 
thereby  be  utilized  for  the  benefit  and  ad- 
vantage of  the  communitj'  at  large,  cannot 
be  extended  so  as  to  include  small  streams 
of  only  a  few  miles  in  length,  although  they 
rise  a  few  weeks  in  the  year  sufficiently 
high  to  be  used  to  a  limited  extent,  by  the 
application  of  artificial  means,  to  float  logs 
and  timber  a  short  distance.  Haines  v. 
Hall,  17  Or.  165,  20  Pac.  831,  3:  609 

19.  Where  a  small  stream  of  water  only 
about  20  feet  in  width  where  confined  with- 
in its  banks,  and  about  35  in  other  places, 
ran  across  a  farm  and  emptied  into  another 
stream  2  miles  below,  and  during  four  or 
five  weeks  in  the  year  increased  in  volume, 
by  the  melting  of  snows  in  its  vicinity, 
sufficiently  to  enable  a  person  to  float  logs 
down  it  by  stationing  a  large  number  of 
men  along  its  banks  "to  break  jams,"  by 
arranging  logs  along  the  stream  so  as  to 
confine  the  water  in  a  narrower  channel  at 
points  where  the  banks  were  not  sufficient 
to  prevent  its  spreading  out,  and  by  con- 
structing reservoirs  above,  and  opening 
them  so  as  to  make  a  greater  flow  in  a 
given  length  of  time, — the  stream  was  not 
navigable  in  the  sense  which  made  it  a  pub- 
lic easement.  Id. 
Lakes. 

20.  So  long  as  inland  lakes  continue  capa- 
ble of  being  put  to  any  beneficial  public  use 
they  are  public  waters;  and  the  definition 
or  test  of  navigability  must  be  sufficiently 
broad  and  liberal  to  include  all  public  uses, 
including  boating  for  pleasure.  Lamprey 
V.   State,  52  Minn.   181,  53  N.  W.   1139, 

18:  670 

21.  The  waters  of  meandered  lakes  and 
the  land  covered  by  them  are  held  by  the 
state  in  trust  for  all  the  peolple,  who  alike 
have  benefit  thereof  in  fishing,  boating,  and 
the  like.  Fuller  v.  Shedd,  161  111.  462.  44 
N.  E.  286.  33:  146 

22.  A  lake,  although  20  miles  long  and 
7  wide,  with  water  in  some  places  18  feet 
deiep.  is  lot  navigable  in  the  teclmica!  sense, 
so  as  to  place  the  title  to  its  oed  in  the 
state  where  it  is  covered  and  filled  with 
trees,  stumps,  logs,  and  snags,  through 
which  there  are  no  proper  channels  to  make 
navigation  available.  Webster  v.  Harris. 
Ill  Tenn.  668,  69  S.  W.  782,  59:  324 
Marsh. 

23.  Marsh  surroimding  an  island  in  a 
river  where  at  times  the  water  is  10  or 
12  inches  deep,  and  at  other  times  the  land 
is  dry,  while  at  some  seasons  of  the  year  it 
is  covered  with  rushes  as  high  as  a  man's 
head,  is  not  navigable  water,  and  strangers 
cannot,  against  the  will  of  the  owner,  go 
upon  it  in  boats  and  himt  wild  fowl.  Hall 
V.  Alford,   114  Mich.  165.  72  N.  W.    1.37. 

38:  205 
Statutory  navigability. 
For  Editorial  Notes,  see  infra.  TV.  g  6. 

24.  A  statute  declaring  a  river  to  be  a 
public  liighway,  but  without  making  any 
provision  for  compensation  to  riy)arian 
owners  who  might  be  damaged   by  the  use 


of  the  stream  for  the  purposes  of  naviga- 
tion, cannot  have  the  effect  to  make  it  a 
public  highway,  unless  it  is  navigable  in 
point  of  fact.  Olive  v.  State,  86  Ala.  88,  5 
So.  653,  4:  33 

25.  A  statute  declaring  a  stream  to  bfe 
navigable  cannot  affect  the  existing  rights 
of  individuals  as  fixed  by  their  deeds.  Al- 
len v.  Weber,  80  Wis.  531,  50  N.  W.  514, 

14:  361 

b.  Relative    Rights   as   between    State   and 

United    States. 

See  also  infra,  74. 

For  Editorial  Notes,  see  infra,  IV.  §§  1-3,  9. 

26.  On  the  admission  of  a  new  state  into 
the  Union,  the  "shore"  or  tide  lands  there- 
in, not  disposed  of  by  the  United  States 
prior  thereto,  become  the  property  of  the 
state.    Case  v.  Loftus,  39  Fed.  730,       5:  684 

27.  The  admission  of  a  new  state  into 
the  Union  vests  in  it  the  title  of  the  gen- 
eral government  to  the  land  under  tide 
water  as  far  as  high- water  mark  within  its 
territorial  limits.  Mobile  Transportation 
Co.  V.  Mobile,  128  Ala.  335,  30  So.  645, 

64:  333 

28.  The  declaration  of  state  ownership  of 
the  waters  of  the  state,  made  by  Wyo. 
Const,  art.  8,  §  1,  does  not  invade  any  pro- 
prietary right  of  the  United  States  in  such 
waters,  since  such  claim  of  ownership  was 
recognized  and  approved  by  the  act  admit- 
ting the  state  to  the  Union,  which  express- 
ly accepted,  ratified,  and  confirmed  the  Con- 
stitution, and  by  later  acts  of  Congress 
regulating  the  use  of  such  waters.  Farm 
Investment  Co.  v.  Carpenter,  9  Wyo.  110,  61 
Pac.  258,  50:  747 

c.  Relative  Rights  of  Public  and  Individuals. 

1.  In   General;    State   Regulation  and  Con- 
trol. 

As  Boundary  of  State  or  Municipality,  see 
Boundaries,  I. 

Boundaries  by  Water  as  between  Indi- 
viduals, see  Boundaries,  II.  c. 

Right  to  Fish  in,  see  Fisheries. 

Right  to  Ice,  see  Ice. 

Injunction  against  Raising  Water  of  Lake, 
see   Injunction.    11. 

For  Editorial  Notes,  see  infra,  IV.  §§  1-5, 
7,  8. 

29.  No  prescriptive  rights  can  be  acquired 
bv  an  individual  in  public  waters.  Concord 
^ifg.  Co.  V.  Robertson,  66  N.  H.  1,  25  Atl. 
679.  18:  679 

30.  The  opening  of  canals  for  dockage 
purposes,  leading  out  of  a  navigable  river, 
and  maintaining  them  for  a  period  of  twen- 
ty years,  selling  lots  abutting  upon  them, 
establish  a  prescriptive  right  to  use  the 
water  of  the  river  to  fill  them;  so  that  the 
level  of  the  water  in  the  river  cannot  be 
drawn  down  for  purposes  of  public  drain- 
age in  such  a  manner  as  to  impair  the  value 
of  such  canals   for  dockage  purposes  with- 
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out  making  compensation,  under  a  Consti- 
tution requiring  compensation  to  be  made 
in  case  private  property  is  taken  or  dam- 
aged for  public  purposes.  Beidler  v.  Sani- 
tary District,  211  III.  628,  71  N.  E.  1118, 

67 :  820 

31.  Riparian  proprietors  on  the  shore  of 
the  navigable  waters  of  the  state  have  no 
special  or  peculiar  rights  in  such  waters  as 
an  incident  to  their  estates.  Eisenbach  v. 
Hatfield,  2  Wash.  236,  26  Pac.  539,     12:  632 

32.  A  non-navigable  inland  lake  is  the 
subject  of  private  ownership;  and  where 
it  is  owned,  neither  the  public,  nor  an  owner 
of  adjacent  lands  whose  title  extends  only 
to  the  margin  thereof,  have  a  right  to  boat 
upon,  or  take  fish  from,  its  waters.  Lem- 
beck  V.  Nye,  47  Ohio  St.  336,  24  N.  E.  686, 

N         8:  578 

33.  If  a  public  street  or  highway  exists 
BO  that  its  boundary  line  and  the  waters  of 
a  navigable  lake  meet,  the  riparian  rights 
incident  to  the  land  composing  the  street 
belong  to  the  public.  In  such  a  situation 
there  is  no  zone  of  private  right  between 
the  street  and  the  lake,  but  the  public 
right  is  continuous  from  the  street  to  the 
waters  of  the  lake,  and  from  the  waters  of 
the  lake  to  the  street.  Pewaukee  v.  Savoy, 
103  Wis.  271,  79  N.  W.  436,  50:  836 

34.  If  a  person  artificially  raise  the  level 
of  the  waters  of  a  navigable  lake  so  as  to 
flood  his  own  lands,  the  public  rights  in 
the  lake  will  be  correspondingly  extended 
so   long  as  such  artificial   condition   exists. 

Id. 
State  ownership. 
See  also  supra,  26,  27. 

35.  The  state  of  Montana  has  by  neces- 
sary implication  assumed  to  itself  the  own- 
ership, sub  modo,  of  the  rivers  and  streams 
of  the  state.  Smith  v.  DeniflF,  23  Mont.  65, 
57  Pac.  557,  24  Mont.  20,  60  Pac.   398, 

50:  737 

36.  No  property  right  already  accrued 
is  impaired  by  Wyo.  Const,  art.  8,  §  1, 
providing  that  the  title  to  all  the  waters 
of  the  state  shall  be  in  the  state,  since  an 
appropriator  of  water  acquires  no  title  to 
the  water  itself  while  flowing  in  its  natural 
channel,  but  only  to  the  use  of  a  limited 
amount  thereof  for  beneficial  purposes. 
Farm  Investment  Co.  v.  Carpenter,  9  Wyo. 
110,  61  Pac.  258,  50:  747 
State  regulation  or  controL 

See  also  infra,  280. 

37.  The  governmental  power  of  the  state 
to  control  public  waters  cannot  be  lost  by 
mere  nonuser.  Auburn  v.  Union  ■  Water- 
Power  Co.  90  Me.  576,  38  Atl.  561,       38:  188 

38.  The  power  of  the  state  over  naviga- 
ble waters  within  its  boundaries  is  limited 
to  the  enactment  and  enforcement  of  such 
reasonable  police  regulations  as  may  be 
deemed  necessary  to  preserve  the  common 
right  of  all  to  enjoy  the  same  for  naviga- 
tion by  boats  or  otherwise,  and  all  inci- 
dents of  navigable  waters,  including  the 
taking  of  ice  therefrom  for  domestic  use  or 
sale.  Rossmiller  v.  State,  114  Wis.  169,  89 
N.  W.  839,  58:  93 

39.  A  state  legislature  has  power  to  pro- 


vide for  the  irrigation  of  arid  lands  in  a 
particular  section  of  the  state  in  the  ab- 
sence of  a  constitutional  provision  depriv- 
ing it  thereof.  Re  Madera  Irrig.  Dist. 
Bonds.  92  Cal.  296,  341,  28  Pac.  272,  14:  U5 

40.  The  dedication  of  a  portion  of  the 
Great  Lakes  as  a  public  Hunting  ground, 
made  by  Mich.  Pub.  Acts  1895,  act  No.  112, 
prohibiting  the  cutting  or  destruction  of 
rushes  or  other  submarine  vegetation  on 
submerged  lands,  is  valid.  People  v.  Silber- 
wood,    110   Mich.    103,    67   N.   W.    1087, 

32:  694 

41.  The  legislature  may  authorize  the 
level  of  the  water  of  a  public  lake  to  be 
drawn  down  for  manufacturing  purposes, 
although  public  rights  of  navigation  are 
thereby  impaired,  and  the  shore  line  in 
front  of  private  riparian  property  is 
changed.  State  v.  Sunapee  Dam  Co.  70  N. 
H.  458,  50  Atl.  108,  59:  55 

42.  A  corporation  empowered  by  its  char- 
ter to  lower  the  water  level  of  a  public  lake 
for  manufacturing  purposes  must  exercise 
the  right  in  a  reasonable  manner,  so  as  to 
cause  no  unnecessary  injury  to  rights  .of 
navigation  or  of  the  owners  of  lands  upon 
the  shore.  Id. 

43.  The  inconvenience  to  owners  of  land 
on  the  shore  of  a  public  lake  in  reaching 
the  water  because  of  the  act  of  the  state 
in  authorizing  a  lowering  of  the  water  level, 
and  the  lessening  thereby  of  the  enjoyment 
of  residences  upon  or  near  the  shore,  fur- 
nish no  legal  groimd  of  complaint,  being 
damnum  absque  injuria.  Id. 

2.  In  Streams  for  Floatage. 

Capacity  of  Stream  for  i^'loatage,  see  supra, 
11-19. 

Logs  and  Logging  Generally,  see  Logs  and 
Logging. 

As  to  Booms,  s^  Booms. 

Injunction  against  Floating  Logs,  see  In- 
junction, 201. 

Obstruction  of  Floatable  Stream  as  Nui- 
sance, see  Nuisances,  54. 

Question  for  Jury  as  to,  see  Trial,  164. 

For  Editorial  Notes,  see  infra,  IV.  §  13. 

Obstructions  by  riparian  owners. 

44.  The  right  of  a  riparian  owner  to  con- 
struct dams,  and  divert  for  manufacturing 
purposes  the  water  of  a  stream  which  is 
used  by  the  public  for  floating  logs,  is 
limited  by  the  extent  to  which  it_  can  be 
done  without  interfering  with  the  public 
rights,  which  are  measured  by  the  capacity 
of  the  stream  in  its  natural  condition.  Con- 
necticut River  Lumber  Co.  v.  Olcott  Falls 
Co.  65  N.  H.  290,  21  Atl.  1090,  13:  826 

45.  The  right  of  the  public  to  float  logs 
on  a  stream  will  not  be  presumed  lo  have 
been  relinquished  by  the  grant  of  a  charter 
to  a  manufacturing  corporation  giving  pow- 
er to  purchase  and  hold  real  estate  on  the 
stream,  improve  the  water  power,  and  make 
and  maintain  on  or  across  the  stream  the 
works  necessary  to  accomplish  the  corpo- 
rate objects,  unless  such  relinquishment  is 
absolutely  necessary  to  the  exercise  of  the 
corporate    franchises.  Id. 
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46.  Legislative  authority  to  a  manufac- 
turing company  to  purchase,  hold,  and  en- 
joy the  powers  and  privileges  of  a  corpora- 
tion which  had  been  organized  to  construct 
a  canal  around  the  falls  in  a  stream  used 
by  the  public  for  floating  logs,  subject  to 
the  duties  and  liabilities  binding  on  said 
"rights,  powers,  and  privileges,"  will  sub- 
ject the  manufacturing  corporation  to  a 
limitation  which  had  been  imposed  upon  the 
company  not  to  interfere  with  the  free 
passage  of  lumber  down  the  stream.         Id. 

47.  The  abandonment  by  the  state  of  the 
public  right  to  float  logs  down  a  stream 
when  it  grants  a  manufacturing  corporation 
the  right  to  make  use  of  the  water  power 
thereon  will  not  be  inferred  from  the  fact 
that  the  manufacturing  business  may  be 
more  important  than  the  lumber  business. 

Id. 

48.  The  mere  conveyance  by  the  state  of 
the  bed  of  a  stream  which  has  been  used  by 
the  public  for  floating  logs  will  not  operate 
as  a  relinquishment  of  the  public  right.  To 
have  that  effect  the  intention  must  be  dis- 
tinctly expressed.  Id. 

49.  It  a  judicial  location  of  a  log-way  over 
a  dam  which  has  been  erected  for  manufac- 
turing purposes  becomes  necessary,  the  con- 
venience of  the  millowners  will  be  consult- 
ed so  far  as  it  reasonably  may  be  with- 
out a  violation  of  the  public  rights.  Id. 

50.  An  individual  cannot  maintain  a  pri- 
vate action  for  unlawful  obstruction  of  a 
floatable  stream,  unless  he  has  been  hinder- 
dered  by  the  obstruction  in  the  exercise  of 
his  legal  rights.  Nester  v.  Diamond  Match 
Co.  44  C.  C.  A.  606,  105  Fed.  567,       52:  950 

51.  The  right  of  the  public  to  the  use  of 
streams  for  driving  logs  is  not  paramount 
and  unqualified,  under  Minn.  Gen.  Stat. 
1894,  §  2385,  declaring  that  all  rivers  within 
the  state  of  sufficient  size»for  floating  logs, 
timber,  and  lumber  are  public  highways  so 
far  as  to  prevent  obstruction  to  the  free 
passage  of  logs,  etc.,  but  is  subject  to  the 
incidental  delays  occasioned  by  dams,  if 
the  means  of  passage  through  or  around 
them  are  reasonably  sufficient  for  the  pur- 
pose, since  by  §  2386  riparian  owners  are 
authorized  to  construct  dams  across  such 
streams,  provided  they  are  equipped  with 
locks,  sluiceways,  or  booms  sufficient  and 
so  arranged  as  to  permit  such  materials 
to  pass  through  without  unreasonable  delay. 
Crookston  Waterworks.  P.  &  L .  Co.  v. 
Sprague,  91  Minn.  461,  99  N.  W.  420, 

64:  977 

52.  A  millowner  who,  at  the  time  of  con- 
structing a  dam  on  his  own  land,  on  a 
stream  which  is  not  navigable  as  a  tidal 
river,  but  floatable  for  running  logs  at  cer- 
tain seasons  of  the  year,  has  made  a  suffi- 
cient sluiceway  for  the  passage  of  all  logs 
which  the  stream  will  float  in  its  natural 
condition,  cannot  afterwards  be  compelled 
to  enlarge  the  capacity  of  the  sluice,  in  or- 
der to  make  it  sufllcient  for  the  floating  of 
a  larger  quantity  of  logs  which  the  stream 
has  been  made  capable  of  floating  by  the 
removal  of  obstructions  therein  and  the  use 
of   dams  by  a   log  owner,  under  a  charter 


from   the   legislature.     Stratton  v.  Currier, 
81  Me.  497,  17  Atl.  579,  3:  809 

53.  A  dam  constructed  with  sufficient 
sluiceways  to  permit  the  free  passage  of 
logs,  but  which  is  not  equipped  with  piling 
or  piers  to  which  sheer  booms  may  be  at- 
tached, or  with  some  other  means  by  which 
the  logs  may  be  directed  to  the  sluiceways, 
does  not  meet  the  requirements  of  Minn. 
Gen.  Stat.  1894,  §  2386,  authorizing  riparian 
owners  to  construct  dams  across  streams 
used  for  floating  logs,  provided  they  are 
equipped  with  locks,  sluiceways,  or  booms 
sufficient  and  so  arranged  as  to  permit  logs, 
timber,  etc.,  to  pass  through  without  un- 
reasonable delay;  and  it  creates  an  unrea- 
sonable hindrance  to  the  passage  of  logs  at 
periods  of  high  water,  when  it  is  difficult 
and  impracticable  to  attach  sheer  booms, 
and  guide  the  logs  into  the  sluiceways,  and 
keep  them  from  running  over  the  crest  of 
the  dam.  Crookston  Waterworks  P.  &  L. 
Co.  v.  Sprague,  91  Minn.  461,  99  N.  W. 
420,  64:  977 

54.  The  owner  of  logs,  who  permits  them 
to  pass  over  a  dam  (which,  though  con- 
structed with  sufficient  sluiceways,  is  not 
equipped  wich  piling  or  piers  to  which  sheer 
booms  may  be  attached,  or  provided  with 
some  other  means  by  which  logs  may  be  di- 
rected to  the  sluiceways)  without  guiding 
them  through  the  sluiceways  by  means  of 
sheer  booms,  and  without  taking  out  the 
sluice  boards,  is  not  responsible  for  damage 
to  the  dam  occasioned  thereby,  since  the 
dam  does  not  meet  the  requirements  of 
Minn.  Gen.  Stat.  1894,  §§  2385,  2386,  de- 
claring all  rivers  of  sufficient  size  for  float- 
ing logs  public  highways,  but  authorizing 
riparian  owners  to  construct  dams  across 
such  streams,  provided  they  are  equipped 
with  locks,  sluiceways,  or  booms  sufficient 
and  so  arranged  as  to  permit  logs,  timber, 
etc.,  to  pass  through  without  unreasonable 
delay.  '  Id. 
Injuries  to  riparian  property. 

For  Editorial  Notes,  see  infra,  IV.  §  13. 

55.  Floating  logs  in  a  navigable  stream, 
if  they  are  driven  in  an  ordinarily  careful 
and  prudent  manner,  will  not  render  the 
party  driving  them  liable  for  damage  to 
riparian  owners.  Coyne  v.  Mississippi  & 
R.  R.  Boom  Co.  72  Minn.  533,  75  N.  W. 
748,  41 :  494 

56.  One  attempting  to  float  logs  down  a 
stream  is  liable  to  the  abutting  owner  for 
injuries  to  his  land  by  jams  caused  by  the 
careless  manner  of  driving  the  logs.  Wat- 
kins  v.  -Dorris,  24  Wash.  636,  64   Pac.  840, 

54:  199 

57.  An  upper  riparian  owner  is  not  en- 
titled to  make  use  of  a  navigable  stream 
by  storing  the  ^\•ater,  and  letting  it  down 
in  floods  for  the  purpose  of  floating  his 
timber  to  market.  Monroe  Mill  Co.  v.  Men- 
zel.  35  Wash.  487,  77  Pac.  813,  70:  272 

58.  There  is  no  right  to  store  water 
along  a  stream  which  is  a  natural  highway 
for  nmning  logs,  and  discharge  it  for  the 
])urpose  of  aiding  a  drive,  so  as  to  increase 
tlie  natural  volume  of  the  stream  and  over- 
flow and   wash  away  the  banks  to  the  in- 
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jury  of  riparian  owners.  Brewster  v.  J. 
&  J.  Rogers  Co.  109  N.  Y.  73,  62  N.  E. 
164,  58:  495 

59.  A  riparian  owner  has  no  right  of  ac- 
tion for  the  washing  away  of  the  soil 
of  the  banks  and  bottom  of  a  stream  across 
liis  land,  in  consequence  of  the  increased 
How  of  water  at  certain  times,  occa- 
sioned by  a  dam,  made  with  legislative  au- 
thority, for  the  purpose  of  facilitating  the 
driving  of  logs.  Brooks  v.  Cedar  Brook 
&  S.  C.  R.  I.  Co.  82  Me.  17,  19  Atl.  87, 

7:  460 

60.  A  statutory  remedy  for  injuries  to 
riparian  property  by  floating  logs  in  the 
stream  is  cumulative  merely,  and  does  not 
deprive  the  riparian  owner  of  his  common- 
law  action  for  such  injuries.  Brewster  v. 
J.  &  J.  Rogers  Co.  169  N.  Y.  73,  62  N.  E. 
164,  58:495 

61.  One  attempting  to  use  a  navigable 
stream  for  the  floatage  of  logs  has  no  right 
to  go  upon  the  adjoining  land  for  the  pur- 
pose of  breaking  jams  or  aiding  the  drive. 
Monroe  Mil!  Co.  v.  Menzel,  35  Wash.  487, 
77  Pac.  813,  70:  272 

62.  Neither  an  individual  desiring  to  use 
a  stream  for  floating  logs  to  market,  nor  a 
corporation  formed  to  take  advantage  of  a 
statute  authorizing  the  improvement  of 
floatable  streams,  can  interfere  with  the 
soil  in  the  stream  without  the  consent  of 
the  abutting  owner,  or  by  operation  of  law, 
with  due  compensation  made.  Watkins  v. 
Dorris,  24  Wash.  636,  64  Pac.  840,      54:  199 

3.  In  Great  Ponds. 

Right  of  Corporation  as  to,  under  Charter, 

see  Corporations,  71. 
See  also  infra,  80,  123. 
For  Editorial  Notes,  see  infra,  IV.  §  35. 

63.  Under  the  colony  ordinance  of  1647, 
which  is  still  in  force,  with  some  changes, 
in  Massachusetts,  the  state  owns  the  great 
ponds  in  its  borders  as  public  property  held 
m  trust  for  public  uses;  and  the  rights  of 
proprietors  owning  land,  either  on  one  of 
these  ponds  or  on  any  stream  flowing  from 
it,  cannot  be  decided  by  the  rules  of  the 
common  law  applicable  to  ordinary  streams. 
It  has  not  only  the  jus  privatum, — the  own- 
ership of  the  soil, — but  also  the  jus  publicum, 
— the  right  to  control  and  regulate  the  pub- 
lie  uses  to  which  the  ponds  shall  be  ap- 
plied,— and  may  appropriate  the  waters,  or 
authorize  a  city  or  town  to  do  so,  without 
compensation  to  the  littoral  owners  on  the 
ponds  or  on  streams  flowing  from  them. 
Wattupa  Reservoir  Co.  v.  Fall  River,  147 
Mass.  548,  18  N.  E.  465,  1:  466 

64.  The  waters  of  a  great  pond  in  New 
Hampshire  cannot  be  lawfully  diverted  by 
the  public  owner  to  the  damage  of  one 
owning  land  on  a  stream  flowing  from  the 
pond.  Concord  Mfg.  Co.  v.  Robertson,  66 
N.  H.  1,  25  Atl.  679,  18:  679 

65.  A  licensee  from  the  state,  of  the 
right  to  use  the  waters  of  a  great  pond,  will 
be  protected  in  such  right  as  against  one 
who  is   removing   auch   water   without   au- 


thority; especially  where  the  licensee  has 
erected  valuable  mills,  and  has  had  the  ex- 
clusive use  and  control  of  the  waters  in 
their  operation  for  a  period  of  sixty-five 
years.  Proprietors  of  Mills  v.  Braintree 
Water  Supply  Co.  149-  Mass.  478,  21  N.  E. 
761,  4:  272 

66.  Mere  use  of  the  water  flowing  from  a 
great  pond  for  mill  privileges  is  not  so  ad- 
verse to  the  rights  of  the  public  to  the 
water  that  it  will  ripen  into  a  title  which 
cannot  be  interfered  with  by  a  state  grant 
to  a  city  of  the  right  to  use  the  water  for 
the  domestic  purposes  of  its  inhabitants. 
Auburn  v.  Union  Water-  Power  Co.  90  Me. 
576,  38  Atl.  561,  38:  188 

67.  Private  rights  in  great  ponds  could  be 
acquired  by  prescription  during  the  interval 
between  the  passage  of  Mass.  Rev.  Stat. 
1835,  chap.  119,  §  12,  making  the  statute 
of  limitations  of  real  actions  applicable  to 
suits  brought  by  or  on  behalf  of  the  com- 
monwealth, and  Mass.  Sta',.  1867,  chap.  275, 
providing  that  such  statute  should  not  ap- 
ply "to  any  property,  right,  title,  or  inter- 
est of  the  commonwealth  below  high-water 
mark  or  in  the  great  ponds."  Attorney 
General  ex  rel.  Mann  v.  Revere  Copper  Co. 
152  Mass.  444,  25  N.  E.  605,  9:  510 

68.  The  title  to  a  great  pond  which  had 
been  granted  to  a  town  previously  to  the 
passage  of  Mass.  Code  1647,  but  which  had 
not  at  that  time  passed  to  a  private  person, 
could  not  thereafter  be  transferred  to  any 
private  person  or  persons;  and  any  deed 
attempting  to  make  such  transfer  is  void. 

Id. 

69.  The  title  to  great  ponds  passed  under 
deeds  from  Plymouth  colony,  which  plainly 
intended  to  convey  them,  although  the  in- 
tention appears  only  from  the  habendum 
clauses  of  the  deeds,  no  mention  of  them 
being  found  in  the  granting  clauses.  Wa- 
tuppa  Reservoir  Co.  v.  Fall  River,  154  Mass. 
305,  28  N.  E.  257,  13:  255 

70.  The  fact  that  a  town  was  incorporated 
two  years  after  the  colonial  ordinance  of 
1647,  declaring  the  public  rights  in  great 
ponds,  became  law,  with  boundaries  nearly 
coincident  with  those  of  a  prior  private 
land  grant,  will  not  cause  the  territory  em- 
braced thereby  to  be  treated  as  town  prop- 
erty, in  determining  the  application  of 
the  ordinance  to  ponds  situated  therein, 
where  the  town  is  not  shown  to  have  ever 
assumed  proprietorship  over  the  land  or 
ponds,  and  they  appear  to  have  been  always 
dealt  with  as  private  property.  Id. 

71.  The  rights  in  a  great  pond  which  had 
been  appropriated  to  private  persons,  and 
was  held  by  them  as  private  property  at 
the  time  the  colony  ordinance  of  1647,  de- 
claring the  public  rights  in  great  ponds, 
became  operative,  were  not  aflfected  by  that 
ordinance.  Id. 

72.  Where  a  colony  conveyed  a  portion  of 
a  great  pond  to  private  owners  prior  to 
the  taking  eflTect  of  the  ordinance  of  1647, 
which  declared  the  public  rights  in  great 
ponds,  neithor  it  nor  its  subsequent  grantee 
of  the  remaining  portion  could,  as  owner, 
and    apart    from   the   exercise   of  sovereign 
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powers,  draw  off  the  water  of  the  pond  to 
the  detriment  of  the  prior  grantees.  Id. 

73.  Although  the  ordinance  of  1647,  de- 
claring the  public  rights  in  great  ponds, 
became  applicable  in  Plymouth  colony  as 
part  of  the  common  law,  the  fiction  that  the 
common  law  has  existed  immemorially 
does  not  require  its  application  to  transac- 
tions which  arose  prior  to  the  province  char- 
ter which  made  such  law  applicable  therein. 

Id. 
4.  In  Bed  and  Shores. 

a.  In  General. 

Severance  of  Riparian  Rights  from  Upland, 
see  infra,  201-209. 

Boundaries  by  Water  as  between  Individ- 
uals, see  Boimdaries,  II.  c. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
276a. 

Title  to  Land  under  Water  Passing  by 
Deed  of  Upland,  see  Deeds,  63. 

Taking  Phosphate  from  Bed,  see  Phosphate. 

See   also   supra,   40,   94;    infra,    131-139. 

For  Editorial  Notes,  see  infra,  IV.  §§  4, 
5,   14,  35,   36. 

74.  The  laws  of  the  state  govern  in  de- 
termining how  far  the  title  of  a  riparian 
proprietor  on  a  navigable  river  extends, 
although  the  property  is  held  under  a  grant 
from  the  United  States.  Webb  v.  Demo- 
polis,  95  Ala.  116,  13  So.  289,  21:  62 

75.  The  rule  most  applicable  to  the  con- 
dition of  the  Missouri  river  is  that  applied 
by  the  common  law  to  navigable  rivers;  and 
a  riparian  owner  takes  title  to  the  water's 
edge  only.  Cooley  v.  Golden,  117  Mo.  33, 
23  S.  W.'lOO,  21:  300 

76.  The  title  of  riparian  owners  above  the 
ebb  and  flow  of  tide  extends  to  the  middle 
of  the  stream,  subject  only  to  a  servitude 
to  the  public  for  purposes  of  navigation. 
(Jrey  ex  rel.  Simmons  v.  Paterson  (N.  J. 
Err.  &  App.)   GO  X.  J.  Eq.  385,  45  Atl.  995, 

48:  717 

77.  The  thread  of  the  stream  is  the  true 
boundary  of  lands  conveyed  by  a  probate 
judge  under  the  town  site  act  by  a  deed 
naming  a  non-navigable  river  as  the  boun- 
dary. Ilanlon  v.  Hobson,  24  Colo.  284,  51 
Pac'  433,  42:  502 

78.  The  fee  to  land  under  the  waters  of 
a  river  is  in  the  riparian  owner  up  to  the 
middle  of  the  stream.  Hall  v.  Alford,  114 
Mich.  165,  72  N.  W.  137,  38:  205 

79.  A  conveyance  bounded  by  a  river 
will  extend  the  title  of  the  grantee  to  the 
middle  of  the  main  channel,  so  as  to  include 
islands  lying  between  it  and  the  shore,  in 
the  absence  of  anything  to  show  that  the 
government  reserved  title  to  the  islands 
when  it  conveyed  the  shore.  Goff  v.  Cougle, 
118    Mich.   307,    76   N.   W.   489,  42:  161 

80.  The  provision  of  tiie  Constitution  re- 
serving to  the  state  the  title  to  the  beds 
of  the  navigable  waters  of  the  state  does 
not  apply  to  streams  which  are  valuable 
only  for  floating  logs  to  market  during 
j)eri()(ls  of  annual  freshets.  Watkins  v. 
Dorris,   24    Wash.    636,    64    Pac.    840 

54:  199 


Lakes  and  ponds. 

Rights  of  Public  in  Lakes,  see  supra,  20-22. 

State  Regulation  or  Control  of,  see  supra, 
40-43. 

Change  in  Bed  of  Lake,  see  infra,  172,  174. 

Sovereignty  of  State  over  Lake,  see  Bounda- 
ries, 4. 

Condemnation  of  Land  under  Lake  Michi- 
gan,  see   Eminent   Domain,   36. 

See  also  supra,  32;  infra,  127,  129,  135, 
136,  143,  145,  247. 

For  Editorial  Notes,  see  infra,  IV.  §§4,  14, 
35,  36. 

81.  The  fee  of  land  under  the  waters  of 
Lake  Erie  does  not  belong  to  riparian  pro- 
prietors, but  to  the  state,  subject  to  the 
right  of  navigation.  People  v.  Silberwood, 
110  Mich.  103,  67  N.  W.  1087,  32:694 

82.  The  owner  of  premises  bounded  on 
Lake  Michigan  takes  no  title  to  any  sub- 
merged land  under  the  waters  of  the  lake. 
Revell  v.  People,  177  111.  468,  52  N.  E.  1052, 

43:  790 

83.  The  title  of  the  state  to  submerged 
lands  under  the  waters  of  navigable  lakes 
will  be  extended  so  as  to  include  lands  cov- 
ered by  an  artificial  raising  of  the  level  of 
the  lake,  if  such  artificial  condition  be  con- 
tinued so  long  as  to  become  the  natural 
condition.  Pewaukee  v.  Savoy,  103  Wis. 
271,  79  N.  W.  436,  50:  836 

84.  If  a  person  flood  his  own  land  by  ar- 
tificially raising  the  level  of  the  waters  of 
a  navigable  lake,  and  maintain  that  condi- 
tion for  more  than  twenty  years,  and  the 
public  use  and  enjoy  the  lake  in  such  new 
condition,  the  title  to  such  lands,  so  far  as 
necessary  to  maintain  such  condition,  will 
vest  in  the  state  by  dedication.  In  such 
circumstances  the  artificial  condition  of  the 
lake  will  be  considered  its  natural  condi- 
tion, with   all  the  incidents  thereof.         Id. 

85.  The  title  to  land  under  the  waters  of 
small  inland  lakes  and  ponds  is  presumed  to 
belong  to  the  proprietors  of  adjoining  up- 
lands. Gouverneur  v.  National  Ice  Co.  134 
N.  Y.  355,  31  N.  E.  865,  18:  695 

b.  Tide  Lands ;  Land  between  High  and  Low 
Water  Mark. 

Adverse  Possession  of  Tide  Lands,  see  Ad- 
verse   Possession,   51,   52. 

Condemnation  of  Tide  Lands,  see  Eminent 
Domain,   33-35. 

Highway  over  Tide  Lands,  see  Highways, 
15. 

Title  to  Low  Water  Mark  Passing  under 
Provisions  of  Deed,  see  Boundaries,  51- 
59. 

Burden  of  Proving  Title,  see  Evidence,  697. 

Application  of  Doctrine  of  Lateral  Support, 
to,  see  Lateral  Support,  4,  5. 

Ownership  of,  by  City,  see  Municipal  Cor- 
porations. 427. 

Title  of  Statute  as  to,  see  Statutes,  237. 

See  also  supra,  27;  infra,  98-122,  126,  128, 
131,   1.33,   1.39,   144,   185-188,   190,   191. 

For  Editorial  Notes,  see  infra,  IV.  §§  4, 
11,  14,  15. 
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86.  The  title  of  a  proprietor  of  land  on  a 
navigable  river  extends,  in  Alabama,  to  low- 
water  mark.  Webb  v.  Demopolis,  95  Ala. 
116,   13   So.   289,  21:  62 

87.  The  state  holds  the  title  to  the  soil 
in  navigable  waters  to  low -water  mark  in 
trust  for  the  people,  and  chiefly  for  the 
protection  of  the  right  of  navigation.  Mil- 
ler V.  Mendenhall,  43  Minn.  95,  44  N.  W. 
1141,  8:  89 

Fulmer  v.  Williams,  122  Pa.  191,  15  Atl. 
726,  1 :  603 

88.  The  low-water  mark,  which  in  Ver- 
mont defines  the  limit  of  private  ownership 
of  land  abutting  upon  a  navigable  lake,  is 
the  ordinary  low-water  mark,  and  not  the 
point  to  which  the  water  recedes  in  an 
exceptionally  dry  season.  McBurney  v. 
Young,  67  Vt.  574,  32  Atl.  492,     "       29:  539 

89.  Riparian  owners  along  the  Passaic  riv- 
er where  the  tide  ebbs  and  flows  have  title 
only  to  high-water  mark.  Orey  ex  rel.  Sim- 
mons V.  Paterson  (N.  J.  Err.  &  App.)  60 
N.  J.  Eq.  385,  45  Atl.  995,  48:  717 

90.  The  title  to  lands  described  in  a  deed 
as  bounded  by  a  navigable  river  where  the 
tide  ebbs  and  flows  ends  at  high-water 
mark.  Sage  v.  New  York,  154  N.  Y.  61, 
47N.  E.  1096,  38:606 

91.  The  soil  under  navigable  waters  up 
to  high-water  mark  is,  in  the  state  of  Wash- 
ington, by  express  provisions  of  the  Consti- 
tution, as  well  as  by  the  common-law  rule, 
the  property  of  the  state.  Eisenbach  v. 
Hatfield,  2  Wash.  236,  26  Pac.  539,        12:  632 

92.  The  owner  of  land  abutting  on  a  navi- 
gable stream  takes  title  only  to  the  high- 
water  line,  and  that  is  limited  by  the  out- 
flow of  the  minimum  high  tide  between  the 
spring  and  neap  tides.  New  Jersey  Zinc 
&  Iron  Co.  V.  Morris  Canal  &  Bkg.  Co.  (N. 
J.  Ch.)  44  N.  J.  Eq.  398,  15  Atl.  227,       1 :  133 

93.  High-water  mark,  or  the  dividing  line 
between  the  proprietors  of  lands  bordering 
on  a  navigable  stream  and  the  state,  is 
the  point  beyond  which  the  presence  and 
action  of  water  are  so  common  and  usual 
and  so  long  continued  in  all  ordinary  years 
as  to  mark  upon  the  soil  a  character  distinct 
from  that  of  the  banks  in  respect  to  vege- 
tation, as  well  as  in  respect  to  the  soil 
itself.  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Ramsey,  53  Ark.  314,  13  S.  W.  931.      8:  559 

94.  The  title  to  lands  covered  by  rivers 
which  are  navigable  in  fact  is  in  the  state, 
whether  the  tide  ebbs  and  flows  in  them  or 
not.  Hence  the  holder  under  a  United 
States  patent  of  land  bordering  on  such 
river  cannot  maintain  an  action  to  recover 
damages  for  the  removal  of  gravel  from  the 
river  bed  in  front  of  his  land  below  high- 
water   mark.  Id. 

95.  A  gravel  bar  in  a  river  bed,  which  is 
covered  at  the  ordinary  stage  of  high  water, 
at  which  time  steamers  pass  over  it  in 
safety,  but  which  is  bare  at  low  water,  upon 
which  no  vegetation  grows,  and  which  is 
not  covered  by  soil,  is  the  property  of  the 
state,  and  not  of  the  riparian  proprietor. 

Id. 

96.  The  right  to  take  seaweed  stranded 
on  the  beach  below  high-water  mark  belongs 


to  the  owner  of  the  upland,  and  he  may 
maintain  an  action  of  trespass  against  one 
who  removes  the  seaweed  without  his  con- 
sent. Carr  v.  Carpenter,  22  R.  I.  528,  48 
Atl.   805,  53:  333 

97.  The  privilege  of  acquiring  tide  lands 
given  to  a  certain  class  of  persons  by  Wash, 
act  March  26,  1890,  is  not  a  vested  right, 
but  by  subsequent  statute  may  be  taken 
away  from  one  who  has  not  availed  himself 
of  the  privilege,  but  merely  continued  in 
possession  of  the  adjoining  lands,  as  he  was 
when  the  privilege  was  created.  Allen  v. 
Forrest,  8  Wash.  700,  36  Pac.  971,      24:  606 

c.  Use  of  Water  Front;  Wharfing  Out. 

Division  of  Water  Front  between  Riparian 

Owners,  see  infra,  194-199. 
Injunction    against    Erecting    Building    on 

Piles,  see  Injunction,   14. 
See  also  infra,  141,  142,   149,  150,  165,  166, 

205. 

98.  A  riparian  owner  is  entitled  to  fill  in 
and  make  improvements  in  shallow  waters 
in  front  of  his  land  to  the  line  of  naviga- 
bility; and  his  rights  therein  can  be  inter- 
fered with  only  by  the  state  for  public 
purposes.  Miller  v.  Mendenhall,  43  Minn. 
95,  44  N.  W.  1141,       ^  8:  89 

99.  An  abutter  has  a  common-law  right 
to  improve  and  occupy  tide  land  above  and 
below  low-water  mark,  where  it  ought  to 
be  improved  and  occupied.  Concord  Mfg. 
Co.   V.  Robertson,  66  N.  H.   1,  25  Atl.  679, 

18:  679 

100.  A  riparian  owner's  use  of  the  land_ 
between  high  and  low  water  mark  must 
not  interfere  with  the  public  rights  of  nav- 
igation, fishery,  and  the  improvement  of 
the  stream.  Freeland  v.  Pennsylvania  R. 
Co.  197  Pa.  529,  47  Atl.  745,  58:  206 

101.  An  abutter's  use  of  the  bed  of  a  pub- 
lic water  is  governed  by  the  rule  of  reason- 
ableness applied  to  the  facts  of  his  case. 
Concord  Mfg.  Co.  v.  Robertson,  66  N.  H.  1, 
25   Atl.  679,  18:  679 

102.  The  manner  in  which,  and  the  extent 
to  which,  the  bed  of  a  public  body  of 
water  can  be  reasonably  appropriated  to 
the  exclusive  use  of  a  littoral  proprietor,  is 
in  New  Hampshire  determinable  on  a  bill  in 
equity.  Id. 

103.  One  erecting  a  structure  below  the 
edge  of  a  public  body  of  water  without  hav- 
ing the  question  of  its  reasonableness  ju- 
dicially determined  assumes  the  risk  of  its 
being  found  to  be  unreasonable  and  abated 
as  a  nuisance.  Id. 
Docks  or  wharves  generally. 

As   to  Wharves   Generallv,  see   Wharves. 

See  also  infra,  145,  207-209. 

For  Editorial  Notes,  see  infra,  IV.   §  23. 

104.  The  owner  of  land  abutting  on  shore 
or  tide  lands  in  Oregon,  and  not  disposed 
of  by  the  United  States  or  the  state,  has 
a  right  of  access  from  his  land  to  the  water, 
and  may,  subject  to  the  power  of  the  legis- 
lature, erect  and  maintain  a  private  wharf 
for  his  own  convenience,  so  long  as  he  does 
not  materially  interfere  with  the  rights  of 
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the  general  public.    Case  v.  Loftus.  39  Fed. 
730.  5:  684 

105.  The  Massachusetts  ordinance  of  1647, 
which  gave  to  the  proprietor  of  the  upland 
property  in  the  shore  between  high  and 
low  water  mark,  secured  to  such  proprietor, 
not  merely  an  easement,  but  a  property  in 
the  land  in  fee,  with  power  to  reclaim  it 
by  building  wharves  so  as  to  exclude  navi- 
gation, provided  he  did  not  cut  off  his 
neignbors'  access  to  their  houses  or  lands. 
Henry  v.  Newburyport,  149  Mass.  582,  22 
N.  E.  75,  5:  179 

106.  An  owner  of  land  bounded  by  navi- 
gable waters  is  entitled  to  build  wharves 
out  to  such  a  depth  of  water  as  will  enable 
ships  and  vessels  navigating  to  touch  at  such 
wharves  and  receive  and  discharge  freight, 
and  has  the  right  to  use  the  shore  in  front 
of  his  land  for  any  purpose  not  inconsistent 
with  the  rights  of  the  public.  Parker  v. 
West  Coast  Packing  Co.  17  Or.  510,  21  Pac. 
822,  5:  61 

Fulmer  v.  Williams,  122  Pa.  191,  15  Atl. 
726,  1 :  603 

107.  A  license  under  the  New  Jersey 
wharf  act  of  1891,  confers  no  right  on  the 
licensee,  unless  he  owns  the  upland  abut- 
ting on  tide  water.  New  Jersej-  Zinc  &  Iron 
Co.  V.  Morris  Canal  &  Bkg.  Co.  (N.  J.  Ch.) 
44  N.  J.  Eq.  398,  15  Atl.  227,  1:  133 

108.  Under  a  local  custom  in  New  Jersey 
which  has  the  force  of  established  law,  the 
owner  of  land  abutting  on  a  navigable 
stream  has  a  license  to  fill  in  and  dock  out 
on  the  public  domain  in  front  of  his  land, 
to  such  an  extent  as  does  not  interfere  with 

•public   rights.  Id. 

109.  Wharves  or  channels  extending  below 
low-water  mark  may  be  made  by  the  pro- 
prietor of  land  adjoining  navigable  water, 
to  connect  himself  with  such  water,  so  long 
as  he  does  nothing  to  interfere  with  the 
free  navigation  of  the  waters.  Prior  v. 
Svvartz,  62  Conn.  132,  25  Atl.  398,       18:  668 

110.  A  city  has  an  implied  right  to  con- 
struct suitable  and  convenient  approaches 
to  the  water  line  of  a  navigable  river  to 
which  one  of  its  streets  extends,  and  may 
make  reasonably  necessary  and  proper 
structures  or  excavations  even  beyond  the 
water  line,  to  enable  the  public  to  avail 
themselves  of  the  rights  of  commerce  and 
transportation  afforded  by  the  river,  al- 
tliough  it  cannot  engage  in  the  business  of 
wliarting  and  charge  the  public  for  access 
to  tlie  river  without  special  legislative  pow- 
er. Webb  V.  Demopolis,  95  Ala.  116,  13 
So.  280.  21 :  62 

111.  The  designation  of  land  under  navi- 
f'able  water  for  the  planting  of  and  culti- 
vation of  oysters,  under  Conn.  Gen.  Stat. 
§§  2348.  2349.  does  not  destroy  the  right 
of  an  adjoining  owner  to  build  wharves  or 
(\\<z  channels  below  low-water  mark  in  front 
of  liis  land,  for  the  purpose  of  connecting 
liimself  with  navigable  water.  Prior  v. 
Swartz,  62  Conn.  1.32,  25  Atl.  398,       18:  608 

112.  The  policy  to  allow  riparian  owners 
on  navigable  rivers  where  the  tide  does  not 
How,  to  build  wharves  in  aid  of  navigation. 

is  shown  in  Oregon  by  the  absence  of  leg- 


islation on  that  subject,  in  connection  with 
legislation  providing  for  the  disposal  of 
tide  lands.  Lewis  v.  Portland,  25  Or.  133, 
35  Pac.  256,  22:  736 

113.  Owners  of  land  abutting  on  a  lake, 
the  title  to  which  is  in  the  state,  have  the 
right  to  construct  in  the  shoal  water  proper 
wharves  and  piers  in  aid  of  navigation, 
but  not  obstructing  it,  far  enough  to  reach 
water  navigable  for  such  boats  as  are  in  use. 
Madison  v.  Mayers,  97  Wis.  399,  73  N.  W. 
43,  40:  635 

114.  A  riparian  proprietor  on  the  shore  of 
the  sea  or  its  arm  has  no  right,  as  a<rainst 
the  state  or  its  grantees,  to  extend  wharves 
in  front  of  his  land  below  high-water  mark. 
Eisenbach  v.  Hatfield,  2  Wash.  236,  26  Pac. 
539,  12:  632 

115.  A  riparian  owner  has,  at  common 
law,  no  right  to  build  any  structure  on 
the  submerged  lands  in  front  of  his  up- 
land, unless  he  owns  them,  or  is  licensed  to 
do  so;  the  title  of  their  owner  is  not  bur- 
dened by  any  servitude  in  favor  of  the 
owner  of  the  upland  to  build  wharves  out 
into  navigable  water.  Cobb  v.  Lincoln  Park 
Comrs.  202  111.  427,  67  N.  E.  5,  63:  264 

116.  Piers  built  into  the  waters  of  Lake 
Michigan  to  protect  the  land  of  a  shore 
owner  from  erosion,  and  not  in  aid  of  navi- 
gation, the  effect  of  which  is  also  to  reclaim 
submerged  land  of  which  the  fee  is  vested 
in  the  state  in  trust  for  the  people,  consti- 
tute a  purpresture  which  the  state  may  re- 
quire to  be  removed,  although  they  are  not 
detrimenlsal  to  the  public  interest  and  will 
not  become  so  until  the  state  wishes  to 
reclaim  and  use  the  land.  Revell  v.  People, 
17.7  111.  468,  52  N.E.  1052,  43:790 

117.  A  statute  prohibiting  the  construc- 
tion of  wharves  into  navigable  waters  with- 
out ihe  consent  of  the  Secretary  of  War 
does  not  amount  to  a  positive  declaration 
that  such  consent  will  confer  a  right  to  do 
so  regardless  of  the  local  laws,  and  against 
the  consent  of  the  owner  of  submerged  land 
on  which  it  is  proposed  to  build.  Cobb  v. 
Lincoln  Park  Comrs.  202  111.  427,  67  N.  E. 
5,  63:264 
Establishment  of  dock  or  harbor  lines. 

118.  The  establishment  of  a  dock  or  har- 
bor line  in  pursuance  of  legislative  authority 
is  to  be  construed  as  giving  to  the  owners 
of  the  upland  the  privilege  of  filling  in  and 
building  out  to  such  line.  Miller  v.  Men- 
denhall,  43  Minn.  95,  44  N.  W.  1141,         8:  89 

119.  Under  Wash.  Const,  art.  15,  provid- 
ing for  the  appointment  of  a  commissioner 
to  establish  harbor  lines,  and  the  leasing 
of  the  right  to  build  wharves,  no  right  to 
build  them  beyond  high-water  mark  can  be 
claimed  by  a  riparian  proprietor,  even  if 
he  would  have  such  right  at  common  law. 
Eisenbach  v.  Hatfield.  2  Wash.  236,  26  Pac. 
539,  12:632 

120.  A  dock  line  on  a  river  front,  fixed 
without  notice  to  riparian  owners,  is  not 
binding  on  them  where  they  own  to  the 
center  ot  the  river,  subject  only  to  the  pub- 
lic right  of  navigation.  Crand  Rapids  v. 
Powers.  89  Mich.  94,  50  N.  W.  661,       14:  498 

121.  The  legislature  has  no  power  to  ex- 
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tend  dock  lines  upon  the  natural  shore  or 
bank  of  a  river,  or  to  authorize  a  municipal- 
ity to  forbid  owners  from  building  on  such 
shore   or  bank.  Id. 

122.  Where  a  river  is  not  navigable  for 
any  purpose,  and  riparian  proprietors  own 
the  soil  to  the  center,  the  legislature  has 
no  authority  to  fix  an  arbitrary  line  be- 
yond  which  their  structures  encroach.     Id. 

d.  Under  Grant  from  State. 

Ejectment  against  Grantee,   see   Ejectment, 

34. 
Estoppel   by  Grant,  see   Estoppel,  35. 
See  also  infra.  193. 
For  Editorial  Notes,  .see  infra,  ty.  §§  4,  14. 

123.  Explicit  legislative  authority  is  nec- 
essary to  the  alienation  to  an  individual  of 
the  public  rights  in  the  beds  of  large  ponds. 
Concord  JMfg.  Co.  v.  Robertson,  66"  N.  H. 
1,  25  Atl.  679,  18:  679 

124.  A  grant  of  lands  under  water  to  an 
upland  proprietor  by  commissioners  of  the 
land  office  is  not  prevented  by  the  fact 
that  they  have  been  already  included  in 
a  proposed  alteration  of  the  route  of  a  rail- 
road which  has  been  surveyed  and  mapped. 
New  York  C.  &  H.  R.  R.'Co.  v.  Aldridge, 
135  N.  Y.  83,  32  N.  E.  50,  17:  516 

125.  The  title  to  land  under  water  is 
not  conveyed  to  a  railroad  company  under 
the  New  York  act  of  1848  by  its  making 
alterations  in  its  route  so  as  to  include 
such  land,  and  filing  a  map  thereof.  Id. 
Right  of  state  to  grant. 

126.  The  title  to  lands  under  the  tide 
waters  is  vested  in  the  respective  states, 
and  may  be  granted  by  them  to  individuals. 
Shepard's  Point  Land  Co.  v.  Atlantic  Hotel, 
132  N.  C.  517,  44  S.  E.  39,  61:  937 

127.  A  grant  of  land  covered  by  the  wa- 
ters of  Lake  Michigan,  for  the  private  use 
of  a  railroad  company,  is  not  within  the 
power  of  the  state,  as  it  holds  the  title 
to  the  land  in  trust  in  its  sovereign  ca- 
pacity for  the  people  of  the  entire  state. 
Illinois  C.  R.  Co.  \.  Chicago,  173  111.  471, 
50  N.  E.  1004,  53:  408 

128.  The  state  does  not  abrogate  its 
trust  by  granting  to  a  municipality  the 
shore  of  a  tidal  body  of  water  within  its 
limits.  Mobile  Transportation  Co.  v.  Mo- 
bile, 128  Ala.  335,  30  So.  645,  64:  333 

129.  Submerged  lands  of  meandered  lakes 
within  the  boundaries  of  the  state  belong  to 
the  state  in  trust  for  public  use,  substan- 
tially the  same  as  submerged  lands  under 
navigable  waters  by  the  rules  of  the  com- 
mon law;  and  the  state  cannot  part  with 
such  title  to  the  detriment  of  such  trust. 
Pewaukee  v.  Savoy,  103  Wis.  271,  79  N.  W. 
436,  50:  836 

130.  A  patent  by  the  United  States  for 
land  forming  the  bed,  or  former  bed,  of  a 
meandered  lake,  after  all  the  lands  border- 
ing thereon  have  been  disposed  of  by  pat- 
ent without  reservation  or  restriction,  is 
void  and  inoperative,  as  there  is  nothing  to 


convey.     Lamprey    v.   State,   52   Minn.    181, 

53   N.   W.    11.39,  18:  670 

Extent  of  grantee's  rights. 

Effect  of  Meander  Line  on  Grantee's  Boun- 
dary, see  Boundaries,  41-50. 

See  also  supra,  79;  infra,  143-146,  149, 
152,   193,  208;   Boundaries,  32,  35. 

131.  A  governmental  grant  of  land  ad- 
joining a  tidal  body  of  water  will  not  ex- 
tend below  high-water  mark.  Mobile  Trans- 
portation Co.  V.  Mobile,  128  Ala.  335,  30  So. 
645,  64:  333 

132.  The  boundary  line  under  a  grant  by 
the  United  States,  without  reservation  or 
condition,  of  lands  on  the  Missouri  river, 
is  the  water  line,  and  not  the  center  thread 
of  the  channel.  Cooley  v.  Golden,  117  Mo. 
33,  23  S.  W.  100,  '  21:  300 

133.  Land  below  high-water  mark  does 
not  necessarily  pass  to  the  grantee  of  the 
upland  as  an  incident  and  appurtenance  of 
the  latter.  Axline  v.  Shaw,  35  Fla.  305, 
17  So.  411,  28:  391 

134.  Meadows,  pastures,  and  marshes  be- 
low high-water  mark  did  not  pass  as  ap- 
purtenant to  the  grant  by  Governor  Nichols 
October  11,  1667,  to  the  village  of  New  Har- 
lem, of  lands  bounded  on  one  side  by  the 
Harlem  river,  together  with  all  the  soils, 
creeks,  quarries,  woods,  meadows,  pastures, 
marshes,  waters,  and  other  profits,  com- 
modities, emoluments,  and  hereditaments 
belonging  to  the  lands  "within  the  said 
bounds  and  limits  set  forth."  Sage  v.  New- 
York,  154  N.  Y.  61,  47  N.  E.  1096,      38:  606 

135.  If  a  lake  is  navigable  in  fact  its 
waters  and  bed  belong  to  the  state  in  its 
sovereign  capacity,  and  a  riparian  patentee 
takes  the  fee  only  to  the  water  line,  but 
with  all  the  rights  incident  to  riparian 
ownership  on  navigable  waters,  including  ac- 
cretions or  relictions.  Lamprey  v.  State, 
52  Minn.   181,  53  N.  W.  1139,  18:670 

136.  A  grant  of  land  bounded  by  the 
water's  edge  at  low -water  mark  on  a  lake 
will  not  extend  the  title  to  the  center  of 
the  lake,  although  it  is  navigable  only 
in  the  ordinary  sense,  so  that  the  title 
to  the  bed  might  vest  in  private  owners. 
Webster  v.  Harris,  111  Tenn.  668,  69  S.  W. 
782,  59:  324 

137.  When  the  government  leaves  a  small 
island  in  a  navigable  river  lying  between 
the  shore  and  the  middle  of  the  stream  uii- 
surveyed,  and  sells  all  the  surveyed  islands 
and  all  the  lands'  on  both  sides  of  the 
river,  the  title  to  the  island  will  pass  to 
the  riparian  owner  of  the  lands  on  the  river, 
as  an  incident  to  the  grant.  Chandos  v. 
Mack,  77  Wis.  573,  46  N.  W.  803,       10:  207 

138.  Lands  included  in  a  Spanish  grant 
and  owned  by  private  persons  are  not  af- 
fected by  the  Florida  grant  of  submerged 
lands,  made  by  the  act  of  1856.  Axline 
v.  Shaw,  35  Fla.  305,  17  So.  411,  28:  391 

139.  The  state  alone  can  take  advantage 
of  a  failure,  by  its  grantee  of  lands  under 
tide  water,  to  fill  tnem  in  as  required  by 
the  terms  of  the  grant.  White  v.  Nassau 
Trust    Co.    168   N.    Y.    149,    01    N.    E.    169, 

64:  275 
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Grant  to  other  than  riparian  or  littoral 
owner. 

140.  The  prohibition  in  1  N.  Y.  Rev.  Stat, 
p.  208,  §  67,  against  granting  land  under 
water  to  anyone  but  adjacent  riparian  own- 
ers, does  not  apply  to  grants  for  railroad 
purposes  under  N.  Y.  act  1850,  §  25.  Saun- 
ders V.  New  York  C.  &  H.  R.  R.  Co.  144  N. 
Y.  75,  38  N.  E.  992,  26 :  378 

141.  The  authority  of  the  city  of  New 
York  to  grant  rights  under  water  in  the 
harbor  to  others  than  the  littoral  owners, 
on  certain  conditions,  by  necessary  implica- 
tion inhibits  the  granting  of  such  rights  to 
others  except  upon  compliance  with  the 
conditions  annexed  to  the  exercise  of  such 
authority.  Bedlow  v.  New  York  Floating 
Dry  Dock  Co.  112  N.  Y.  263,  19  N.  E.  800, 

2:  629 

142.  The  authorities  of  the  city  of  New 
York  have  power  to  grant  the  privilege  of 
constructing  piers  in  front  of  wharves  and 
bulkheads  to  others  than  the  owners  of 
such  structures,  provided  they  comply  with 
the  conditions  prescribed  by  the  act  of  1806. 

Id. 

143.  A  survey  of  lands  mostly  covered 
with  water,  within  the  meandered  line  of 
a  lake  as  originally  surveyed  many  years 
before,  in  which  no  fraud  or  mistake  is  al- 
leged and  when  slight  changes  in  the  con- 
ditions have  been  made,  cannot  be  made  by 
the  Land  Department  and  the  land  therein 
patented  to  other  persons,  thereby  destroy- 
ing the  riparian  rights  of  those  holding  un- 
der the  original  grants.  Fuller  v.  Shedd, 
161  111.  462,  44  N.  E.  286,  33:  146 

144.  The  Secretary  of  War  of  the  Federal 
government  cannot  grant  rights  to  tide 
lands  within  a  state  which  will  interfere 
with  the  rights  of  littoral  owners.  San 
Francisco  Savings  Union  v.  R.  G.  R.  Petro- 
leum &  Min.  Co.  144  Cal.  134,  77  Pac. 
823,  66:  242 

145.  The  legislature  may  grant  to  a 
board  of  park  commissioners  the  title  to 
the  submerged  land  along  the  shore  of  a 
navigable  lake  so  as  to  prevent  the  owner 
of  the  upland  from  constructing  wharves 
out  to  the  line  of  navagibility  without  their 
consent.  Cobb  v.  Lincoln  Park  Comrs.  202 
III.  427,  67  N.   E.  5,  63:  264 

146.  As  against  prior  grantees  of  the  up- 
land, the  city  of  New  York  acquired,  by  the 
broad  language  of  the  Dongan  charter, 
granting  to  it  the  tideways  upon  its  water 
front  with  the  right  to  fill  them  in,  and  "the 
same  to  build  upon  or  make  use  of  in  any 
other  manner  or  way  as  to  them  shall  seem 
fit,"  no  rights  which  it  would  not  have  had 
under  a  simple  convevance  in  fee.  Re  New 
York,  168  N.  Y.  134,  61  N.  E.  158,        56:  500 

5.  Rights  of  Navigation. 

Right  of  Navigation  as  Affected  by  Use  of 
Water  Front  or  Wharfing  Out,  see  su- 
pra, I.  c,  4,  c. 

See  also  supra,  38,  41,  42;  Purpresture. 

For  Editorial  Notes,  see  infra,  IV.   §  10. 

147.  The  right  of  passage  on  a  navigable 
stream   is   a   common   and    paramount   one, 


but  must  be  exercised  with  due  regard  to  the 
rights  of  riparian  owners  and  with  ordinary 
care  and  skill.  Covne  v.  Mississippi  &  R. 
R.  Boom  Co.  72  Mmn.  533,  75  N.   W.   748, 

41 :  494 

148.  The  right  to  navigate  a  stream  does 
not  include  the  right  to  use  the  banks  in  aid 
of  navigation,  and  to  fasten  booms  to  trees 
growing  thereon.  Smith  v.  Atkins,  110  Ky. 
119,  60  S.  W.  930,  53:  790 
Improving  navigation. 

By   Wharfing  out,   see   supra,  I.   c,  4,  c. 

As  Interference  with  Commerce,  see  Com- 
merce,   5,    6. 

Appropriation   for,   see  Counties,   65. 

Liability  for  Injury  by,  see  Dams,  11. 

Bond  on  Condemnation  for,  see  Eminent 
Domain,   306. 

Consequential  Injuries  by,  see  Eminent  Do- 
main, 352-354. 

Corporation  for,  see  Municipal  Corporations, 
2. 

Power  of  United  States  as  to,  see  United 
States,  4. 

For  Editorial  Notes,  see  infra,  IV.   §  9. 

149.  A  public  grant  of  lands  bounded  by 
tidewater  is  impliedly  subject  to  those 
paramount  uses  to  which  the  government 
as  trustee  for  the  public  may  be  called  upon 
to  apply  the  water  front  for  the  promotion 
of  commerce  and  the  general  welfare.  Sage 
V.  New  York,  154  N.  Y.  61,  4V  N.  E.  1096, 

38 :  606 

150.  Absolute  power  to  improve  a  water 
front  for  the  benefit  of  navigation  exists 
in  the  state  or  its  municipal  grantee  as  a 
trustee  for  the  public,  free  from  any  inter- 
ference by  a  riparian  owner,  whose  sole 
right  as  against  such  authority  is  the  stat- 
utory right  of  pre-emption  in  case  of  a 
sale.  Id. 

151.  A  riparian  owner  has  no  right  of 
action  for  interference  by  the  government 
in  the  improvement  of  navigation  with  his 
right  to  fish  in  and  take  ice  from  the  water 
in  front  of  his  property.  Slingerland  &  In- 
ternational Contracting  Co.  169  N.  Y.  60, 
61a  N.  E.  995,  56:  494 

152.  The  owner  of  land  on  a  public  nav- 
igable river  who  has  obtained  a  grant  from 
the  state  of  a  portion  of  the  river  bed  in 
front  of  his  land,  but  who  has  made  no 
improvements  thereon  for  commercial  pur- 
poses, has  no  right  of  action  against  a  con- 
tractor for  the  dredging  of  the  river,  who, 
with  the  consent  of  tlie  state  and  Federal 
governments,  places  the  dredgings  behind 
dykes  on  state  land  adjoining  his,  although 
the  result  is  that  they  are  washed  onto 
his  submerged  land,  impairing  his  access  to 
navigable  water,  and  interfering  with  hia 
fishing  and  gathering  ice  thereon.  Id. 

153.  The  right  to  exercise  a  corporate 
franchise  and  collect  tolls  under  a  charter 
ac(|uired  under  the  Pennsylvania  act  of 
1883,  for  improving  the  navigation  of  a 
stream,  cannot  be  defeated  by  denying  the 
necessity  of  the  franchise,  or  questioning 
the  degree  of  perfection  in  the  improve- 
ments made  bv  the  company.  Genesee  Fork 
Imp.  Co.  V.  Ives,  144  Pa.  114,  22  Atl.  887, 

13:427 
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154.  The  reasonableness  of  the  tolls 
charged  by  a  company  organized  under  the 
Pennsylvania  act  of  1883  for  improving  the 
navigation  of  a  stream  cannot  be  question- 
ed so  long  as  they  are  within  the  limit 
fixed  by  the  statute.  Id. 
Obstructions. 

Obstruction  of  Floatable  Stream,  see  supra, 

I.  c,  2. 
Effect  ot  Commerce  Clause  of  Constitution 

on,  see  Commerce,  4a-6c. 
Prohibition   against,    in   Corporate   Charter, 

see   Corporations,   70. 
Conclusiveness   of   Decision   of  Congress   as 

to,  see  Courts,  137. 
Measure  of  Damages  for,  see  Damages,  388. 
Construction  of  Bridge  Pier  as  a  Taking  of 

Property,  see   Eminent  Dorhain.  257. 
Abatement  of,  as  Nuisances,  see  Nuisances, 

90-101. 
See   also   supra,   3. 
For  Editorial  Notes,  see  infra,  IV.  §§  1,  10, 

13. 

155.  The  right  of  the  city  of  New  York 
to  erect  structures  in  the  navigable  waters 
of  the  -state  is  subject  to  the  sovereign  au- 
thority over  such  highways.  Bedlow  v. 
New  York  Floating  Dry  Dock  Co.  112  N. 
Y.  263,  19  N.  E.  800,  2:629 

156.  The  Green  &  Barren  River  Navigation 
Company,  by  the  Kentucky  act  of  March  9, 
1868,  leasing  to  it  the  "Green  &  Barren  Riv- 
er line  of  navigation  and  their  tributaries, 
together  with  the  grounds,  houses,  water- 
works, rents,  profits,  tools,  machinery,  im- 
plements, and  appurtenances,  and  all  the 
franchises  thereunto  belonging  or  apper- 
taining," acquires  only  the  improvements 
belonging  to  the  state  in  its  corporate  ca- 
pacity, as  distinguished  from  what  was  sub- 
ject to  public  use  under  common  right,  and 
does  not  acquire  any  exclusive  right  of 
navigation.  Therefore  it  has  no  right  of 
action  against  a  railroad  company  for  me 
obstruction  of  navigation  by  repairing  a 
bridge,  where  this  was  done  under  a  license 
which  was  valid  against  the  public,  and  the 
improvements  included  in  the  lease  were 
not  injured  or  interfered  with.  Green  & 
B.  R.  Nav.  Co.  v.  Chesapeake,  O.  &  S.  W. 
R.  Co.  88  Ky.  1,  10  S.  W.  6,  2:  540 

157.  The  obstruction  of  navigation  by  the 
repairing  of  a  bridge  over  a  river  in  re- 
placing a  draw  span,  which  bridge  is  main- 
tained under  lawful  authority,  creates  no 
right  of  action  in  favor  of  parties  entitled 
to  navigate  the  river,  if  the  repairs  are 
made  in  such  a  manner  as  not  unreasonably 
to  obstruct  the  navigation,  although  it  was 
possible  to  have  opened  the  draw  and  con- 
structed the  new  one  upon  the  edge  of  the 
river,  thus  avoiding  all  obstruction  to  nav- 
igation, but  which  would  have  involved 
unreasonable  delay  and  expense.  Id. 

158.  A  railroad  companj  is  not  liable  for 
obstructions  in  the  channel  or  open  space 
under  a  drawbridge  over  a  navigable  stream, 
which  the  company  has  constructed  properly 
and  under  lawful  authority,  if  the  obstruc- 
tions are  not  caused  by  uiy  instrumentality 


or  fault  of  the  company.     Pensacola  &  A. 
R.   Co.  V.  Hyer,  32  Fla.  539,   14  So.   381, 

22:  368 

159.  The  right  to  obstruct  a  navigable 
stream  by  an  upheaval  of  plastic  clay, 
caused  by  the  pressure  of  a  railroad  em- 
bankment near  the  river,  is  not  granted  by 
an  act  of  Congress  authorizing  the  con- 
struction of  the  railroad  parallel  to  the  riv- 
er, where  the  existence  of  the  clay  was  un- 
known to  Congress,  and  the  result  was  not 
forseen  by  anyone.  Northern  P.  R.  Co. 
v.  United  States,  44  C.  C.  A.  135,  104  Fed. 
691,  .59:  80 

160.  The  prohibition  against  obstructions 
in  navigable  waters,  made  by  the  act  of 
Congress  of  September  19,  1»90  (26  Stat,  at 
L.  454,  chap.  907),  applies  to  an  obstruction 
subsequently  caused  by  adding  material  to 
a  railroad  embankment  along  a  river,  by 
which  plastic  clay  was  forced  up  in  the  bed 
of  the  river,  although  the  railroad  had  been 
previously  built,  where  it  had  no  vested 
right  under  its  charter  to  improve  its  road- 
bed in  such  a  manner  aa  to  obstruct  naviga- 
tion. Id. 

161.  There  can  be  no  prescriptive  right  to 
maintain  or  continue  an  obstruction  to  the 
navigation  of  a  public  stream.  Olive  v. 
State,  86  Ala.  88,  5  So.  653,  4:  33 

162.  The  setting  of  fishing  nets  in  a  per- 
manent manner  by  means  of  stakes  driven 
into  the  soil  in  a  navigable  sound  so  as  to 
interfere  with  navigation  is  a  public  nui- 
sance. Reyburn  v.  Sawyer,  135  N.  C.  328, 
47  S.  E.   761,  65:  930 

163.  A  wire  cable  used  as  a  guide  across 
the  Wallamet  river  by  a  ferryboat  of  the 
Albina  Ferry  Company,  when  held  up  within 
IIV2  feet  of  the  surface  of  the  water  at 
18  feet  from  the  end  of  the  boat  and  150 
feet  from  the  shore,  in  water  over  30  feet 
in  depth,  in  the  vicinity  of  the  approach  of 
seagoing  vessels  to  the  Irving  dock  in  East 
Portland,  is  a  material  obstruction  to  navi- 
gation, and  unlawful,  unless  sanctioned  by 
the  legislature.     The  Imperial,  38  Fed.  614, 

3:  234 

6.  Accretions;  Islands;  Change  of  Bed. 

See   also   supra,   135;    infra,  II.   b. 

Accretions. 

See  also  supra,  135;  infra,  168,  169,  172,  173, 

210-215,  217. 
For  Editorial  Notes,  see  infra,  IV.  §§  27,  28, 

36. 

164.  Where  a  small  strip  of  land  which 
lies  between  a  government  grant  and  a 
river  is  washed  away  so  that  the  granted 
land  becomes  riparian,  and  then  accretions 
to  the  granted  land  carry  the  river  boundary 
far  beyond  its  old  location,  they  will  belong 
to  the  grantee,  and  no  title  will  vest  in  the 
government  which  it  can  grant  to  a  third 
person.  Widdecombe  v.  Chiles,  173  Mo.  195, 
73  S.  W.  444,  61 :  309 

165.  Lands  made  by  filling  up  a  water 
front  and  constructing  piers,  in  a  municipal 
improvement  of  the  water  front  for  the 
benefit    of    navigation,    do    not    constitute 
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an  accretion  to  the  land  of  a  riparian  pro- 
prietor, but  remain  the  property  of  the  city 
for  the  benefit  of  the  public  as  dry  land, 
just  the  same  as  when  it  was  land  under 
water.  Sa^e  v.  New  York,  154  N.  Y.  61, 
47    N.    E.    1096,  38:  606 

166.  The  filling  up  of  a  bay  on  a  navi- 
gable river  below  high-water  mark  by  cut- 
ting down  the  banks  and  bluffs  above  the 
shore  does  not  give  title  by  accretion. 
Saunders  v.  New  York  C.  &  H.  R.  R.  Co. 
144  N.  Y.  75,  38  N.  ^.  992,  26:  b78 

167.  There  is  no  vested  right  to  future 
accretions  to  land.  Eisenbach  v.  Hatfield, 
2  Wash.  236,  26  Pac.  539,  12:  632 
Islands. 

See  also  supra,  79,   137,  217. 

For  Editorial  Notes,  see  infra,  IV.  §   12. 

108.  The  title  of  the  state  to  land  in  the 
bed  of  a  navigable  river,  on  which  an  is- 
land is  gradually  formed  independently  of 
accretions  to  the  land  of  a  riparian  owner, 
is  not  lost  by  the  formation  of  such  island 
and  its  gradvial  approach  to  the  riparian 
land,  from  which  a  channel  still  separates 
it  during  the  annual  freshets,  and  by  the 
shifting  of  the  river  because  of  the  island, 
and  the  consequent  acquisition  by  the  state 
of  title  to  soil  in  the  bed  of  the  river,  which 
formerly  belonged  to  the  state  on  the  other 
side  of  the  river.  Hoi  man  v.  Hodges,  112 
Iowa,  714,  84  N.  W.  950,  58:  673 

109.  An  island  formed  in  a  navigable  riv- 
er does  not  become  a  part  of  the  land  of 
an  adjacent  riparian  owner,  when  it  was 
formed  independently  of  any  accretions  to 
his  land,  and  when  any  additions  to  his 
land  whether  by  accretion  thereto  or  the 
receding  of  the  waters,  have  resulted  from 
the  formation  of  the  island.  Id. 

170.  An  island  formed  in  a  navigable  riv- 
er where  land  has  been  washed  away  years 
before  does  not  belong  to  the  owner  of  the 
remainder  of  the  tract,  unless  the  forma- 
tion of  the  island  is  made  by  accretions 
bes/inning  at  the  water  line  of  his  remain- 
ing land.  Wallace  v.  Driver,  61  Ark.  429, 
33  S.  W.  641,  31:  317 

171.  An  island  which  springs  up  in  the 
midst  of  a  navigable  river,  no  matter  on 
which  side  of  the  thread  of  the  stream,  does 
not  belong  to  the  riparian  owner.  Cooley 
v.   Golden,   117    Mo.   33,   23   S.   W.    100, 

21 :  300 
Change  of  bed. 

172.  Gradual  recession  of  the  waters  of  a 
meandered  lake  gives  riparian  proprietors 
the  right  to  the  new  land  by  follewing  the 
recession  of  waters  to  their  edge;  but  a  con- 
siderable body  of  new  land  suddenly  or  per- 
ceptiblv  formed  bv  reliction  belongs  to  the 
state.  'Fuller  v.  Shedd,  161  HI.  462,  44  N. 
E.    280,  33:  140 

173.  The  al)andoned  bed  of  the  Missouri 
river,  on  a  sudden  change  of  its  course,  does 
not  belong  to  tlie  riparian  owners,  although 
the  bed  of  the  new  channel  thereby  becomes 
subject  to  public  use.  Coolev  v.  Colden. 
117  Mo.  33,  23  S.  W.  100,  "  21:  300 

174.  A  change  of  title  to  the  bed  of  a 
lake   is  not   made   under  the   law   of  accre- 


tions when  the  lake  is  drained  suddenly  by 
a  river  cutting  into  it.  Noyes  v.  Collins, 
92  Iowa,  566,  61  N.  W.  250,  26:  609 


II.  Water  Rights  and  Easements  as  between 
Individuals. 

a.  Riparian  or  Littoral  Rights  in  General. 

Rights  in  Public  or  Navigable  Waters,  see 
supra,  31,  33,  41-44,  49. 

Injury  to  Riparian  Property  by  Floating 
Logs,   see   supra,   55-62. 

Extent  of  Rights  in  Bed  and  Shore  of  NaT- 
igable  Water,  see  supra,  I.  c,  4. 

Adverse  Use;  Prescription,  see  infra,  502- 
506. 

What  are  Water  Courses,  see  infra,  176,  237, 
383-386,  410,  432-434. 

Action  of  Tort  for  Wrongful  Appropriation 
of,  see  Action  or  Suit,  66. 

Riparian  Rights  Passing  under  Deed,  see 
Boundaries,   52. 

Due  Process  as  to,  see  Constitutional  Law, 
644. 

On  Meandered  Lake,  Local  Law  as  to,  see 
Courts,  433. 

Effect  of  Covenant,  see  Covenant,  75. 

Damage  for  Injury  by  Dredging,  see  Dam- 
ages, 426. 

Condemnation  of  Riparian  Rights,  see  Emi- 
nent Domain,  37-40. 

Effect  of  Condemnation  on  Riparian  Rights, 
see  Eminent  Domain,  154,   155. 

Consequential  Injury  to,  see  Eminent  Do- 
main, III.  e,  3. 

What  Constitutes  a  Taking  of,  see  Eminent 
Domain.  253-258. 

Right  to  Compensation  for  Taking  of,  see 
Eminent    Domain,  275-280. 

Estoppel  of  Riparian  Owners,  see  Estoppel, 
83. 

Judicial  Notice  as  to,  see  Evidence,   158. 

Right  to  Fish,  see  Fisheries. 

Right  to  Ice,  see  Ice. 

Injunction   as   to,   see   Injunction,   I.   f. 

Joint  Injunction  Suit  by  Riparian  Propri- 
etors, see  Parties,  117. 

Laches  as  to,  see  Limitation  of  Actions,  44. 

Effect  of  Statute  on  Existing  Rights,  see 
Statutes,  537. 

Question  for  Jury  as  to,  see  Trial,  512,  514. 

For  Editorial  Notes,  see  infra,  IV.  §§  16, 
19-22,    39. 

175.  Land,  to  be  riparian,  must  have  the 
stream  flowing  over  it  or  along  its  borders. 
Crawford  Co.  v.  Hall,  67  Neb.  325,'  93  N. 
W.   781,  60:  889 

176.  A  sluiceway  between  the  piers  of  a 
bridge,  extended  above  and  below,  between 
the  filling  by  which  flats  have  been  re- 
claimed, through  which  the  tide  ebbs  and 
Hows,  but  which  has  no  water  in  it  at  low 
tide,  is  not  a  water  course  which  can  be 
the  basis  of  riparian  rights.  Chamberlain 
V.   Hemingway,  63  Conn.    1,  27  Atl.  239. 

22:  45 

177.  The  extent  of  riparian  land  cannot, 
in  any  event,  exceed  the  area  acquired   by 
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a  single  entry  or  purchase  from  the  govern 
ment,  even  if  it  can  in  any  case  exceed 
the  smallest  legal  subdivision  of  a  section  of 
which  sales  are  made  by  the  government. 
Crawford  Co.  v.  Hall,  67  Neb.  325,  93  N. 
W.  781,  60:  889 

178.  Riparian  proprietorship  is  a  prop 
erty  right  of  value,  to  which  are  attached 
rights  and  privileges  conferred  by  law,  of 
which  the  owner  cannot  be  deprived  by  an 
illegal  proceeding.  Fuller  v.  Shedd,  161  111. 
462,  44   N.   E.   286,  33:  146 

179.  The  legislature  has  not  abolished, 
and  has  no  power  to  abolish,  the  rights  of 
riparian  proprietors  which  have  become 
vested,  except  as  such  rights  are  taken  or 
impaired  for  a  public  use  in  an  e.xercise  of 
the  powers  of  eminent  domain,  for  which 
compensation  must  be  made  for  ^he  injury 
sustained.  Crawford  Co.  v.  Hall,  67  Neb. 
325,  93  N.  W.  781,  60:  889 

180.  Riparian  rights  in  the  several  states 
are  settled  by  the  respective  states  for 
themselves.  Eiscnbach  v.  Hatfield,  2  Wash. 
236,  26  Pac.  539,  12:  632 

181.  As  between  themselves,  riparian 
owners  on  a  navigable  stream  are  owners  of 
the  soil,  and  are  bound  to  observe  the  ob- 
ligations that  grow  out  of  their  ownersliip 
and  their  proximity  so  as  not  to  injure  just 
rights.  Fulmer  v.  Williams,  122  Pa.  191, 
15  Atl.  726,  1:  603 

182.  The  owner  of  adjoining  uplands  does 
not  lose  his  character  as  such,  so  as  to  de- 
feat his  right  to  obtain  a  grant  of  lands 
under  water,  by  a  conveyance  of  land  partly 
above  and  partly  below  high-water  mark  to 
a  railroad  company  which  can  use  the  land 
only  for  street  purposes,  although  he  con- 
veys the  fee.  New  York  C.  &  H.  R.  R.  Co. 
V.  Aldridge,   135  N.   Y.   83,   32  N.   E.   50, 

17:  516 

183.  A  street  platted  between  a  naviga- 
ble river  and  the  highway  along  the  shore, 
and  which  is  incapable  of  being  used  as  a 
street,  does  not  affect  the  rights  of  the 
owner  of  the  land  bordering  on  the  river  as 
against  one  claiming  the  title  to  the  land 
under  the  water.  Shepard's  Point  Land  Co. 
V.  Atlantic  Hotel,  132  N.  C.  517,  44  S.  E.  39, 

61:  937 

184.  An  inland  block  purchased  accord- 
ing to  a  map  showing  blocks  and  streets 
between  it  and  navigable  waters  and  under 
shallow  water  does  not  acquire  as  an  inci- 
dent riparian  rights  to  reclaim  and  improve 
the  lands  imder  water  opposite  it,  by  the 
gradual  wearing  away  of  the  shore  until  the 
shore  line  reaches  it.  Gilbert  v.  Eldridge, 
47  Minn.  210,  49  N.  W.  679,  13:  411 

185.  An  owner  of  land  situated  in  the  vi- 
cinity of  tide  water  has  not  the  right  to 
have  the  water  flow  over  the  premises  of 
others  owning  flats  or  the  shore  between 
high  and  low  water  marks  to  his  own  land. 
Henry  v.  Newburyport,  149  Mass.  582,  22 
N.  E.  75,  5:  179 

186.  The  owners  of  lands  not  accessible 
by  navigation  from  the  sea  has  no  cause  of 
complaint  because  of  being  deprived,  by  the 
erection  of  wharves  or  by  the  filling  up  of 
flats,  of  the  ebb  and  flow  of  the  tide  to 


Iiis  premises,  or  the  right  thereby  to  drain 
over    the    lands    of   others.  Id. 

187.  One  having  valuable  improvements  on 
tide  lands  in  actual  use  for  commerce,  trade, 
and  business,  prior  to  Wash,  act  March  2G, 
1890,  has  a  right,  as  against  the  riparian 
proprietor,  who  has  never  erected  any  im- 
provements on  the  shore,  to  maintain  them 
as  they  were  on  the  passage  of  that  act, 
but  not  to  enlarge  them  prior  to  purchase  of 
the  lands  from  the  state.  Eisenbach  v. 
Hatfield,  2  Wash.  236,  26  Pac.  539,      12:  632 

188.  Mass.  Stat.  1866,  chap.  149,  as  em- 
bodied in  Mass.  Pub.  Stat.  chap.  9,  giving 
to  the  harbor  commissioners  the  care  and 
supervision  of  the  tide  waters  and  the  flats, 
confers  no  additional  rights  upon  adjacent 
or  coterminous  proprietors.  Henry  v.  New- 
buryport,  149   Mass.   582,  22   N.   E.   76, 

5:  179 

189.  The  owner  of  the  land  on  both  sides 
of  a  non-navigable  stream  has  a  right  to 
maintain  a  fence  across  it.  Griffith  v. 
Holman,  23  Wash.  347,  63  Pac.  239,  54:  178 
Access  to  water. 

Damages  for  interfering  with,  see  Dam- 
ages,  427,   428. 

Consequential  Injuries  by  Obstructing,  see 
Emient  Domain,  355-358. 

Right  of  Stranger  to  Cross  Uncultivflted 
Land  to  Reach  Water,  see  Eminent  Do- 
main, 229. 

See  also  supra,  43;  infra,  245. 

190.  The  privileges  or  easements  of  ripar- 
ian proprietors  upon  tide  water  include  the 
right  of  access  to  the  navigable  part  of  the 
water  in  front,  as  against  all  but  the  gov- 
ernment as  trustee  for  the  people  at  large. 
Sage  V.  New  York,  154  N.  Y.  61,  47  N.  E. 
1096,  38:  60G 

191.  An  owner  of  land  bordering  on  the 
ocean  may  maintain  an  action  to  enjoin  a 
trespasser  from  placing  structures  between 
high  and  low  water  mark  which  will  inter- 
fere with  his  right  of  access  to  and  from 
the  water.  San  Francisco  Savings  Union  v. 
R.  G.  R.  Petroleum  &  Min.  Co.  144  Cal.  134, 
77  Pac.  823,  66:242 

192.  Adding  to  the  width  of  a  railroad 
bed  which  had  been  made  across  a  bay, 
with  the  granted  consent  of  the  owner  of 
the  upland,  by  obtaining  an  additional  strip 
of  land  under  water  by  grant  from  the 
state,  does  not  injure  the  rights  of  the  ri- 
parian owner,  providing  suitable,  safe,  and 
reasonably  convenient  way  or  ways  across 
the  railroad  shall  be  furnished  for  access  to 
the  water  front.  Saunders  v.  New  York 
C.  &  H.  R.  R.  Co.  144  N.  Y.  75,  38  N.  E. 
992,  26:  378 
Lateral  support. 

For  Editorial  Notes,  see  infra,  IV.  §   16. 

193.  The  owners  of  a  pier,  having  ob- 
tained from  the  state  a  grant  of  the  adja- 
cent land  under  water,  may  dredge  it  away 
to  any  proper  depth  to  make  it  commer- 
cially useful,  without  liability  to  the  owner 
of  a  neighboring  pier  which  subsides  be- 
cause of  the  slipping  of  the  intervening  state 
lands  towards  the  excavation.  White  v. 
Nassau  Trust  Co.  168  N.  Y.  149,  61  N.  E. 
169,  64:  275 
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Division  of  water  front  or  bed. 

Effect  of  Submergence  and  Reclamation  of 

Land,  see  Buildings,  47. 
See  also  infra,  218. 

194.  The  division  between  riparian  pro- 
prietors of  the  water  front  covered  by  shal- 
low water,  for  dockage  and  war f age  pur- 
poses, where  both  the  shore  Ime  and  the  line 
of  navigable  water  are  irregular,  should  be 
made  by  dividing  the  navigable  water  front 
between  them  in  proportion  to  the  length  of 
their  actual  shore  lines  taken  according  to 
the  general  trend  of  the  shore;  and  the  line 
of  navigability  which  is  to  be  divided  should 
be  taken  according  to  its  general  trend,  be- 
tween the  points  where  it  is  intersected  by 
lines  drawn  at  right  angles  with  the  shore 
from  the  outside  or  extreme  boundaries  of 
the  lands  of  the  parties  fronting  on  the 
shore.  Northern  Pine-Land  Co.  v.  Bigelow, 
84  Wis.  157,  54  N.  W.  496,  21 :  776 

195.  Riparian  owners  of  a  non-navigable 
lake,  the  waters  of  which  have  disappeared, 
own  that  portion  of  the  lake  bed  inclosed 
by  extending  lines  from  the  points  where 
the  side  division  lines  of  each  respective 
tract  cross  the  meandered  line  to  the  center 
of  the  lake.  Scheifert  v.  Briegel,  90  Minn. 
125,  96  N.  W.  44,  63:  296 

196.  In  dividing  between  the  riparian 
owners  the  bed  of  a  lake,  which  has  become 
dry  and  which  is  of  irregular  shape,  and 
which  originally  contained  no  inlet  or  out- 
let, the  inequalities  caused  by  the  broken 
shore  line  should  be  equitably  adjusted  be- 
tween the  contiguous  owners  by  disregard- 
ing such  irregularities,  or  by  treating  the 
lake  as  composed  of  separate  bodies  of 
water,  according  to  the  conditions.  Id. 

197.  Where  the  bed  of  a  lake  which  has 
become  dry  slopes  to  the  center,  and  the 
shore  line  is  broken  and  irregular,  it  is  not 
a  proper  method  of  division  as  between  ri- 
parian owners  to  establish  central  points 
and  central  lines  in  different  portions  of 
the  lake  and  extend  the  side  lines  of 
the  different  riparian  divisions  to  such  cen- 
tral points  and  central  lines,  approximately 
dividing  the  land  according  to  the  lake 
frontage  of  each  tract.  Id. 

198.  The  relative  rights  of  shore  owners 
on  a  small  inland  lake  navigable  for  steam- 
ers, which  is  so  large  that  the  lines  of  the 
sections  or  subdivisions  of  the  tracts  held 
by  such  owners  will,  if  extended,  not  in- 
clude the  whole  of  the  lake,  are  to  be  de- 
termined without  reference  to  the  exten- 
sion of  such  lines,  but  by  the  principles 
governing  the  rights  of  riparian  proprietors, 
depending  upon  their  frontage  and  the 
form,  length,  and  breadth  of  the  lake, 
r.rand  Rapids  Ice  &  C.  Co.  v.  South  Grand 
Rapids  Ice  &  C.  Co.  102  Mich.  227.  60  N. 
W.  681,  25:  815 

199.  If  in  granting  land  bordering  on  a 
small  lake  capable  of  private  ownership  the 
lines  are  run  through  the  lake  no  riparian 
right  to  the  use  of  the  whole  lake  is  ac- 
quired by  any  grantee,  but  barriers  may  be 
placed  along  the  division  lines  which  will 
exclude  the  owners  of  all  other  portions  of 
the  lake  bed  from  the  use,  for  boating  pur- 


poses, of  the  water  within  them.     Smoulter 

v.  Boyd,  209  Pa.  146,  58  Atl.  144,       66:  829 

Opposite  proprietors. 

Partition  of  Water,  see   Partition,  16,  17. 

feee  also  infra,  233-236,  281. 

For  Editorial  Notes,  see  infra,  IV.  §  22. 

200.  Opposite  riparian  owners  where  a 
river  is  divided  by  an  island  are  not  the 
owners  of  the  main  shores,  but  each  of 
these  has  for  his  opposite  the  owner  of  the 
shore  of  the  island  facing  his  land.  Warren 
V.  Westbrook  Mfg.  Co.  86  Me.  32,  29  Atl. 
927,  26:  284 
Severance  from  upland. 

See  also  infra,  213,  490. 

For  Editorial  Notes,  see  infra,  IV.  §  23. 

201.  There  may  be  a  severance  of  an 
abutter's  private  right  of  use  and  occupa- 
tion in  a  public  body  of  water,  from  his  ad- 
joining upland.  Concord  Mfg.  Co.  v.  Robert- 
son, 66  N.  H.  1,  25  Atl.  679,  18:  679 

202.  Riparian  rights  of  the  owner  of 
lands  upon  the  shore  of  navigable  waters,  to 
reclaim  and  occupy  land  under  shallow  wa- 
ter, may  be  dissociated  from  the  upland 
by  the  owner,  so  that  conveyance  of  the  up- 
land will  not  include  such  rights.  Gilbert 
V.   Eldridge,  47   Minn.   210,   49  N.   W.   679, 

13:411 

203.  An  owner  of  upland  on  the  shore  of 
navigable  waters,  who  plats  the  same  and 
the  land  under  water  into  blocks  and 
streets,  dissociates  his  riparian  rights  from 
the  upland,  so  that  they  do  not  pass  by  the 
conveyance  of  upland  lots.  Id. 

204.  The  right  of  a  riparian  proprietor 
upon  navigable  waters  to  improve,  reclaim, 
and  occupy  the  submerged  lands  out  to  the 
point  of  navigability,  although  originally 
incident  to  the  riparian  estate,  may  be  sep- 
arated therefrom  and  be  transferred  to  and 
enjoyed  by  persons  having  no  interest  in 
the  original  riparian  estate.  Hanford  v. 
St.  Paul  &  D.  R.  Co.  43  Minn.  110,  44  N.  W. 
1144,  7:722 

205.  Where  owners  of  upland,  after  the 
establishment  of  a  dock  line,  adopted  a 
survey  and  plan  of  improvement  for  the 
use  and  occupation,  to  such  line,  of  the 
submerged  land  abreast  of  the  upland  owned 
by  them,  they  had  the  right  to  transfer 
to  other  parties  the  same  rights  which  they 
had  within  the  dock  line,  and  bind  them- 
selves and  their  grantees  of  the  upland  by 
appropriate  covenants  against  interference 
with  the  rights  in  the  submerged  land  thus 
transferred.  Miller  v.  Mendenhall,  43  Minn. 
95,  44   N.   W.    1141,  8:  89 

206.  A  riparian  owner  conveying  land 
may  reserve  to  himself  the  right  to  build 
wharves  out  into  the  water  from  such  land. 
Parker  v.  West  Coast  Packing  Co.  17  Or. 
510,  21  Pac.  822,  5:  61 

207.  The  right  to  a  dock  between  low- 
water  mark  and  the  channel  of  Acushnet 
river  may  be  reserved  under  Mass.  Acts 
1806,  chap.  18,  authorizing  owners  to  build 
and  extend  wharves  below  low-water  mark 
in  said  river,  on  conveyance  by  the  owner 
of  the  adjacent  land  to  low-water  mark  or 
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a   point  below   it.     Hastings   v.   Grimshaw, 
153  Mass.  497,  27  N.  E.  521,  12:  617 

208.  A  grant  to  a  riparian  owner  of  land 
under  the  water  in  front  of  his  property, 
under  a  statute  providing  for  the  grant 
of  such  property  to  such  owners  "for  the 
purpose  of  making  wharves,"  does  not  con- 
vey an  absolute  title  which  may  be  sepa- 
rated from  the  upland  so  as  to  cut  ofT  the 
riparian  rights  of  the  owner  of  such  land, — 
at  least  where  the  policy  of  the  state  has 
been  not  to  grant  the  absolute  ownership  of 
the  soil  under  the  water.  Shepard's  Point 
Land  Co.  v.  Atlantic  Hotel,  132  N.  C.  517, 
44  S.  E.  39,  61 :  937 

209.  A  grant  of  the  upland  by  a  riparian 
owner  who  has  obtained  from  the  state 
a  grant  of  the  land  under  water  in  front  of 
his  property  "for  the  purpose '^jf  erecting 
wharves"  will  include  the  rights  under 
the  water,  so  that  the  grantor  will  retain 
no  title  which  will  sustain  an  action  for 
possession  of  the  land  under  the  water.     Id. 

b.  Accretions;   Alluvion;   Islands;   Flats. 

See  also  supra,  I.  c,  6. 

Accretions. 

Pier   Erected  by   Tenant   as   Accretion,   see 

Wharves,  10. 
See  also  supra,  164-167;   infra,  217. 
For  Editorial   Notes,  see   infra,   IV.   §§   27, 

28,    36. 

210.  Accretions  formed  in  front  of  the 
land  of  several  owners  belong  to  them  all, 
and  cannot  be  claimed  by  one  with  whose 
land  the  first  point  of  contact  was  made. 
Crandall  v.  Allen,  118  Mo.  403,  24  S.  W.  172, 

22:  591 

211.  Accretions  which  begin  to  form  upon 
land  which  was  originally  not  riparian,  but 
became  such  by  the  washing  away  of  a  por- 
tion of  an  intermediate  tract,  and  which 
continue  to  form  until  they  reach  the 
latter  tract  and  then  fill  out  in  front  of 
it,  replacing  some  of  its  washed-out  portion, 
do  not  all  belong  to  the  land  on  which  they 
begin  to  form,  but  that  portion  of  them 
which  forms  beyond  its  original  boundary 
line  and  along  the  washed-out  portion  of 
the   adjoining    land    belongs   to   the    latter. 

212.  Land  remade  by  accertion  after  it 
had  been  washed  away  belongs  to  the  orig- 
inal proprietor.  Ocean  City  Asso.  v.  Shriver 
(N.  J.  Err.  &  App.)  64  N.  J.  L.  550,  46  Atl. 
690,  51 :  425 

213.  Accretions  on  the  seashore  belong  to 
the  original  owner  of  the  mainland,  and 
not  to  his  remote  grantee,  although  the  lat- 
ter's  tract  when  he  obtained  title  thereto 
extended  to  the  line  of  ordinary  high  tide, 
if  the  tract,  when  conveyed  by  the  original 
owner,  did  not  extend  to  that  line,  but  was 
cut  off  from  the  shore  by  intervening  land 
to  which  title  was  retained  by  the  grantor, 
but  which  has  since  been  washed  away.     Id. 

214.  The  title  to  accretions  is  not  lost  by 
the  fact  .that  a  stream  changes  its  course, 
and,  forcing  its  way  through  the  newly 
formed  land,  cuts  the  portion  in  controver- 


sy off  from   the  main  land.     De  Lassus  v. 
Faherty,  164  Mo.  361,  64  S.  W.  183,      58:  193 

215.  The  possession  of  the  whole  of  a 
tract  of  accretions  follows  the  paper  ti- 
tle, where  the  owner  has  exercised  such  acts 
of  ownership  over  it,  from  time  to  time,  as 
the  character  of  the  formation  warrants, 
placing  buildings  thereon,  and  fencing  and 
cultivating  a  part  of  the  tract.  Id. 
Alluvion. 

For  Editorial  Notes,  see  infra,  IV.  §§  22, 
27. 

216.  Compensation  for  the  loss  of  future 
alluvial  deposits  on  the  bank  of  a  navi- 
gable stream  must  be  made  by  one  who  for 
his  own  benefit,  whether  as  a  riparian  owner 
or  under  the  right  of  eminent  domai-i,  erects 
an  embankment  on  the  opposite  bank  in 
such  a  way  as  to  change  the  current  of 
the  stream  and  destroy  its  habit  of  forming 
the  alluvial  deposits.  Freeland  v.  Pennsyl- 
vania R.  Co.  197  Pa.  529,  47  Atl.  745, 

58:  206 

Islands. 

Passing  Under  Swamp  Land  Grant,  see  Pub- 
lic Lands,  4. 

See  also  supra,  168-171,  200;  infra,  233- 
236. 

For  Editorial  Notes,  see  infra,  IV.  §§  12, 
22. 

217.  Accretions  which  gradually  connect 
an  island  in  a  navigable  river  with  the  main 
land  belong  to  a  riparian  owner  only  so  far 
as  they  are  formed  upon  his  land;  and  the 
accretions  to  the  island  do  not  belong  to 
him.  Cooley  v.  Golden,  117  Mo.  33,  23  S. 
W.  100,  21:  300 
Flats. 

For  Editorial  Notes,  see  infra,  IV.  §  22. 

218.  Flats  in  the  bed  of  a  channel  into 
which  the  tide  flows,  but  from  which  it 
wholly  ebbs  at  low  water,  where  they  are 
between  separate  channels  of  a  fresh -water 
stream,  are  to  be  divided  in  Massachusetts, 
by  analogy  to  lands  on  a  fresh-water 
stream  between  riparian  owners,  to  whom 
the  title  thereto  is  given  by  the  colonial 
ordinance  of  1641-47,  by  straight  lines  from 
the  points  where  the  division  lines  of  the 
owners  end  on  the  bank  drawn  to  and 
at  right  angles  with  the  center  line  of  the 
tidal  channel  at  the  ordinary  stage  of  the 
waters.  Tappan  v.  Boston  Water  Power 
Co.  157  Mass.  24,  31  N.  E.  703,  16:  353 

c.  Use   of   Water;    Interference   with   Flow. 

Prior  Appropriation,  see  infra,  II.  f. 

Conflict  between  Appropriation  and  Ripar- 
ian Rights,  see   infra,   306-312. 

Adverse  Use;  Prescription,  see  infra,  503- 
506. 

Prescriptive  Right  to  Maintenance  of  Ar- 
tificial Condition,  see  infra,  508-514. 

Use  for  Irrigation,  see  infra,  II.  i. 

Judgment  on  Appeal  as  to  Upper  Pro- 
prietor's Mode  of  Using  Water,  see  Ap- 
peal and  Error,  1185. 

Recovery  for  Wrongful  Taking  of  Water, 
see  Election  of  Remedies,  7. 

Condemnation  of  Right  to  Use  Water,  see 
Eminent  Domain,  38. 
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Eijuity  Jurisdiction  to  Determine  Right  as 

to,  see   Equity,  65. 
Enjoining  Maintenance  of  Water  Power,  see 

Injunction,   118. 
Rights   in   Ice,   see   Ice. 

219.  Without  statutory  authority  courts 
have  no  power  to  recognize  or  enforce,  in 
a  limited  section  of  the  state,  new  rules  of 
law  relating  to  the  use  of  the  water  of  run- 
ning streams,  antagonistic  to  established 
principles  of  law  already  in  force  through- 
out the  entire  state.  Clark  v.  AUaman,  71 
Kan.  206,  80   Pac.  571,  70:  971 

220.  The  rules  of  the  common  law  relat- 
ing to  the  rights  of  riparian  owners  to  use 
the  water  of  running  streams  were  adapt- 
ed to  the  conditions  and  wants  of  the  early 
settlers  of  the  territory  and  state  of  Kan- 
sas; and  no  usages  or  customs  to  the  con- 
trary were  recognized  or  established  by 
them.  Id. 

221.  At  the  time  of  the  enactment  of 
Kan.  act  October  31,  1868,  continuing  in 
force  the  common  law  as  modified  by  con- 
stitutional and  statutory  law,  judicial  de- 
cisions, and  the  conditions  and  wants  of  the 
|)oople.  the  rules  of  the  common  law  relat- 
ing to  the  rights  of  riparian  owners  to  use 
the  water  of  running  streams  had  become 
incorporated  into,  and  were  a  part  of,  the 
settled  jurisprudence  of  the  state.  Id. 

222.  The  rules  of  the  common  law  relat- 
ing to  the  right  of  riparian  owners  to  use 
the  water  of  running  streams,  which  had  be- 
come the  settled  law  of  the  state,  did  not 
become  exposed  to  repeal  by  local  custom 
to  the  contrary  nor  by  judicial  recognition 
of  such  customs,  by  the  enactment  of  Kan. 
act  October  31,  1868,  continuing  in  force  the 
common  law  as  modified  by  constitutional 
and  statutory  law,  judicial  decisions,  and 
the    conditions    and    wants    of    the    people. 

Id. 

223.  The  common -law  rule  as  to  the 
rights  of  private  riparian  proprietors  has 
boon  a  part  of  the  laws  of  Nebraska  from 
the  time  of  its  organization  as  a  state. 
Crawford  Co.  v.  Hall,  67  Neb.  325,  93  N. 
W.    781.  60:  889 

224.  The  common -law  rules  as  to  the 
rights  and  duties  of  riparian  owners  are  in 
force  in*  every  part  of  Nebraska,  except  as 
altered  or  modified  bv  statute.  Meng  v. 
CofTey,  67  ^eb.  500.  93  N.  W.  713,        60:  910 

225.  A  riparian  owner's  right  to  the  use 
of  the  flow  of  the  stream  passing  through 
or  by  his  land  is  a  right  inseparably  an- 
nexed to  the  soil,  not  as  an  easement  or 
appurtenance,  but  as  a  part  and  parcel  of 
the  land,  and  is  a  property  right  and  en- 
titled to  protection  as  such  the  same  as 
private  property  rights  generally.  Craw- 
ford Co.  V.  Hall,  67  Neb.  325,  93  N.  W. 
781,  60:  889 
Extent  of  use  generally. 

226.  The  purpose  of  the  law  as  to  the 
use  of  water  by  riparian  owners  is  to  se- 
cure to  each  oqnnlity  therein,  as  near  as 
may  be,  V)y  requiring  each  to  exercise  his 
rights  reasonably,  and  witli  due  regard  to 
the   right  of  other   riparian  owners  to  ap- 


ply the  water  to  the  same  or  other  purposes. 
Meng  v.  Coffey,  67  Neb.  500,  93  N.  W.  713, 

60:  910 

227.  A  riparian  proprietor  of  an  inland 
non-navigable  lake  is  of  right  entitled  to  the 
use  of  the  water  therein  for  domestic  and 
agricultural  purposes  connected  with  the  ad- 
jacent land  upon  which  he  may  reside  or  be 
engaged  in  cultivating.  Lembeck  v.  Nye,  47 
Ohio  St.  336,  24  N.  E.    686,  8:  578 

228.  Every  riparian  owner  has  a  private 
property  right  to  the  reasonable  use  of  run- 
ning water,  qualified,  however,  by  the  re- 
quirement that  it  must  be  enjoyed  with 
reference  to  the  similar  rights  of  their  ri- 
parian owners.  Ulbricht  v.  Eufaula  Water 
Co.  86  Ala.    587,  6  So.  78,  4:  572 

229.  Each  riparian  owner  is  entitled  to  a 
reasonable  use  of  the  water  for  domestic, 
agricultural,  and  manufacturing  pur- 
poses, so  far  as  it  is  reasonable,  conform- 
able to  the  usages  and  wants  of  the  com- 
munity, and  having  regard  to  the  progress 
of  improvement  in  hydraulic  works,  and  not 
inconsistent  with  a  like  reasonable  use  by 
the  other  proprietors  of  land  on  the  same 
stream  above  and  below.  Id. 

230.  The  common  law  does  not  give  to  a 
riparian  owner  an  absolute  and  exclusive 
right  to  the  flow  of  all  the  water  of  a 
stream  in  its  natural  state,  but  only  a  right 
to  the  benefit  and  advantage  of  the  water 
flowing  past  his  land,  so  far  as  consistent 
with  a  similar  right  in  all  other  riparian 
owners.  Crawford  Co.  v.  Hall,  67  Neb.  325, 
93  N.   W.      781,  60:  889 

231.  If  the  water  of  a  stream  is  insuf- 
ficient to  supply  the  needs  of  both  an  up- 
per and  a  lower  proprietor  for  manufactur- 
ing purposes,  neither  has  a  right  to  use  all 
the  water,  but  it  should  be  so  divided  and 
used  that  each  shall  bear  his  fair  proportion 
of  the  loss  caused  by  the  shortage  of  wa- 
ter. Canton  v.  Shock,  66  Ohio  St.  19,  63 
N.  E.  600,  58:  637 

232.  In  determining  whether  an  artifi- 
cial use  of  the  water  of  a  stream  is  reason- 
able or  not,  it  is  necessary  to  consider  what 
the  use  is  for,  its  extent,  duration,  neces- 
sity, and  application,  the  nature  and  size  of 
the  stream,  and  the  several  uses  to  which 
it  is  put,  the  extent  of  the  injury  to  one 
proprietor  and  the  benefit  to  the  other,  and 
all  other  facts  which  may  bear  upon  the  rea- 
sonableness of  the  use.  Gchlen  v.  Knorr, 
101  Iowa,  700,  70  N.  W.  757,  36:  697 
Opposite  proprietors. 

Appeal  from  Order  as  to  Partition  of 
Rights,  see  Appeal  and  Error,  40. 

Contribution  to  Building  of  Weirs,  see  Co- 
tenancy,   28. 

See  also  supra,  200;  infra,  281. 

For  Editorial  Notes,  see  infra,  IV.  §  22. 

233.  The  quantity  of  water  to  which  a 
riparian  owner  is  entitled,  where  the  river 
is  divided  into  equal  channels  by  an  island, 
is  one  half  the  water  of  the  channel  on 
which  the  land  lies,  and  is  not  to  be  ascer- 
tained by  taking  one  fourth  of  the  water 
in  both  channels.  Warren  v.  Westbrook 
Mfg.  Co.  86  Me.  32,  29  Atl.  927,         26:  284 
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234.  The  division  of  the  waters  of  a  river 
into  two  distinct  channels  by  an  island  en- 
titles the  riparian  owners  on  each  channel 
to  so  much  of  the  water  as  would  natural- 
ly flow  there  and  no  more.  Id. 

235.  Riparian  owners  on  either  channel  of 
a  river  where  it  is  divided  by  an  island 
have  no  right  to  do  anything  by  sheer  dams, 
or  bj'  widening  or  deepening  the  channel,  or 
by  any  other  means,  to  cause  more  water 
to  flow  through  that  channel  than  would 
naturally  flow  there.  Id. 

236.  All  existing  dams  in  one  of  the 
channels  of  a  river  divided  by  an  island  may 
be  removed  by  the  owners  without  liabil- 
ity to  the  riparian  owners  on  the  other 
channel,  although  the  restoration  of  the 
river  in  this  way  to  its  natur^  condition 
will  increase  the  flow  of  water  therein.  Id. 
Diversion  generally. 

Of  Surface  Water,  see  infra,  389-391. 
Change    of    Point    of    Diversion,    see    infra, 

361-369. 
Prescriptive  Right  as  to,  see  infra,  502. 
Right    to    Divert    Water    into    Canal,    see 

Canals,  6,  9. 
Regulating  Diversion  of  Water  from  Canal 

Feeder,  see  Canals,  7,  8. 
Following  State  Decision  as  to,  see  Courts, 

528. 
Measure  of  Damages  for,  see  Damages,  429- 

435. 
Of  Surplus  Waters  of  Dam,  see  Dams,  9. 
Proper  Remedy  for,  see  Election  of  Reme- 
dies, 5. 
Equity  Jurisdiction  to  Determine  Right  as 

to,  see  Equity,  65. 
Offer   to   do   Equity   in   Suit   to   Determine 

Conflicting  Claims  as  to  Right   of,  see 

Equity,  91. 
Estoppel  as  to,  see  Estoppel,  185,  186,  203. 
Burden  of   Proof  as  to,   see  Evidence,   683, 

684. 
SulTiciency    of    Proof    as    to,    see    Evidence, 

2276. 
Injunction  against,  see  Injunctions,   12,  29, 

54,  214-222,  493,  507. 
License  to  Divert,  see  License,  3. 
Contractor's  Liability  for  Deflection  of,  by 

Construction  of  Bridge,  see  Master  and 

Servant,  723. 
As  Nuisance,  see  Nuisances,  157. 
Pleading  as  to,  see  Pleading,  239. 
By  Railroad  Company,  see  Railroads,  II.  f. 
Trespass  for,  see  Trespass,  14. 
See  also  infra,  431,  445,  482. 
For  Editorial  Notes,  see  infra,  IV.  §§21,  24. 

237.  The  fact  that  the  united  volume  of 
natural  streams  spreads  out  into  a  broad 
sheet  with  currents,  covering  a  large  area 
of  low  ground  which  is  called  a  swamp  or 
lake,  does  not  deprive  them  of  their  charac- 
ter as  water,  courses  so  as  to  defeat  the 
remedy  of  a  lower  riparian  proprietor 
against  diversion  of  the  waters  at  a  point 
above  the  so-called  lake.  Rigney  v.  Tacoma 
Light  &  W.  Co.  9  Wash.  576,  38  Pac.  147, 

26 :  425 

238.  The  reasonableness  or  lawfulness  of 
any  diversion  of  water  is  in  no  wise  af- 
fected bv  the  mere  mode  of  diversion.    Char- 

L.R.A.   Dig.— 189. 


nock  V.  Higuerra,  111  Cal.  473,  44  Pac.  171, 

32:  190 

239.  The  improvement  of  highways,  drain- 
ing of  lands,  and  general  improvement  of  the 
country,  will  not  justify  the  diversion  of 
water  from  a  mill  without  compensation  and 
due  process  of  law.  Stock  v.  Jefferson,  114 
Mich.  357,  72  N.  W.  132,  38:  355 

240.  A  riparian  owner  has  no  right  to 
have  the  sewage  of  a  city  turned  into  the 
stream  above  his  mill,  instead  of  being  di-, 
verted  elsewhere,  although  from  one  third  to 
one  half  of  the  stream  has  been  taken  by  the 
city  without  right  and  has  entered  the  sew- 
erage system ;  but  the  disposal  of  the  sewage 
is  under  the  control  of  the  city,  and  the 
remedy  of  the  riparian  owner  for  wrongfully 
taking  the  water  is  by  action  for  damages, 
or  by  injunction.  Fisk  v.  Hartford,  69 
Conn.  375,  37  Atl.  983,  38 :  474 

241.  The  law  regulating  the  use  of  water 
by  riparian  owners,  distinguishes  between 
those  modes  of  use  which  ordinarily  involve 
the  taking  of  small  quantities,  and  but  little 
interference  with  the  stream,  and  those 
which  necessarily  involve  the  taking  or  di- 
version of  large  quantities,  and  a  considera- 
ble interference  with  its  ordinary  course  and 
flow.  Meng  v.  Coffey,  67  Neb.  500,  93 
N.  W.  713,  60:  910 

242.  The  use  of  water  from  a  stream  to 
operate  salt  works  by  putting  it  into  a  bed 
of  salt  and,  when  saturated,  taking  it  out  in 
the  form  of  brine,  evaporating  it,  and  per- 
mitting a  portion  of  it  after  it  is  again 
condensed  into  water  to  return  to  the 
stream,  is  a  wrongful  use  which  a  lower  ri- 
parian owner  can  restrain,  when  it  results, 
not  only  in  the  permanent  diversion  of  a 
large  quantity  of  water  from  the  stream, 
but  also  renders  the  rest  so  salt  at  times 
that  cattle  will  not  drink  it  unless  forced  to 
by  necessity,  fish  are  destroyed  in  great 
numbers,  vegetation  is  killed,  and  machinery 
rusted  by  it.  Strobel  v.  Kerr  Salt  Co.  164 
N.  Y.  303,  58  N.  E.  142,  51:  08/ 

243.  Where  a  riparian  owner,  seeking  an 
injunction  against  diversion  of  the  water,  is 
shown  to  make  no  special  use  of  the  stream, 
and  it  appears  that  the  water  is  of  great 
importance  to  defendant,  defendant  will  not 
be  enjoined  from  consuming  water  which 
plaintiff  does  not  use,  but  may  be  restrained 
from  using  the  water  to  the  sensible  damage 
of  plaintiff  for  any  purpose  for  which  he 
may,  at  present  or  in  the  future,  use  the 
water.  Ulbricht  v.  Eufaula  Water  Co.  86 
Ala.  587,  6  *So.  78,  4:572 

244.  That  the  owner  of  a  dam  and  pond 
on  a  flowing  stream  has  no  facilities  for 
using  the  power  created  thereby  does  not 
prevent  his  recovery  of  substantial  damages 
from  one  who  wrongfully  withdraws  water 
from  the  pond  to  the  injury  of  the  power. 
Green  Bav  '&  M.  Canal  Co.  v.  Kaukauna 
Water  Power  Co.  112  Wis.  323,  87  N.  W. 
864.  62:  579 

245.  Where  the  owner  of  land  on  a  nav- 
igable river,  by  debris  from  a  quarry,  prac- 
tically closes  the  main  channel  and  diverts 
it  to  the  further  side  of  an  island,  with  ma- 
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licious  intent  to  deprive  the  riparian  owner 
below  of  the  use  of  the  stream  for  mill  pur- 
poses, for  which,  without  authority,  he  had 
constructed  a  dam  across  the  channel,  the 
latter  is  entitled  to  no  damages  for  the  loss 
of  the  water  power  as  such,  but  is  entitled  to 
recover  for  the  deprivation  of  convenient 
access  to  the  river  for  purposes  of  naviga- 
tion, fishing,  or  for  domestic  or  other  proper 
purposes.  Fulmer  v.  Williams,  122  Pa. 
191,  15  Atl.  726,  1:  003 

246.  The  manner  in  which  water  diverted 
from  a  stream  is  returned  to  it  is  immate- 
rial to  a  lower  riparian  proprietor,  if  the 
water  is  returned  before  the  stream  reaches 
his  land.  Gould  v.  Eaton,  117  Cal.  539,  49 
Pac.  577,  38:  181 
Draining  or  lowering  level  of  small  lake  or 

pond. 
Injunction  against,  see  Injunction,  203,  218, 

222. 
See  also  supra,  41,  42,  244;  infra,  265,  266, 

412-415,  509. 

247.  The  owner  of  land  bordering  on  a 
lake  navigable  only  in  the  ordinary  sense, 
even  though  his  title  does  not  extend  beyond 
the  water's  edge,  has  a  right  to  have  the 
water  remain  in  place,  so  that  the  lake  can- 
not be  drained  by  other  riparian  owners. 
Webster  v.  Harris,  111  Tenn.  668,  69  S.  W. 
782,  59:324 

248.  Owners  of  mills  on  a  stream  flowing 
from  a  great  natural  pond  or  lake  have  no 
right  to  lower  the  outlet  and  draw  down  the 
water  in  the  pond  or  lake  below  its  natural 
low-watpr  line.  Fernald  v.  Knox  Woolen 
Co.  82  Me.  48,  19  Atl.  93,  7:  459 

249.  The  right  to  divert  water  of  a 
stream,  under  Me.  Rev.  Stat.  chap.  92,  §  1, 
does  not  include  the  right  to  lower  the  out- 
let of  a  great  natural  pond  or  lake,  and 
lower  the  surface  of  the  water.  Id. 

250.  A  person  cannot  draw  water  from  a 
pond  by  percolation,  if  he  has  no  right  to 
draw  it  therefrom  directly.  Proprietors  of 
Mills  V.  Braintree  Water  Supply  Co.  149 
Mass.  478,  21  N.  E.  761,  4:  272 

251.  The  owner  of  property  bordering  on 
a  mill  pond  cannot  enjoin  the  owner  of  the 
dam  and  water  privilege  from  drawing  the 
water  down  to  its  natural  level  when  it  be- 
comes necessary  for  the  utilization  of  the 
power,  although  a  portion  of  the  bottom  of 
the  pond  is  thereby  uncovered  and  exposed 
to  the  sun,  rendering  it  unhealthful  and 
injurious  to  the  abutting  owner.  DeWitt  v. 
Bissell,  77    Conn.   530,  60  Atl.    113, 

69:  933 

252.  The  destruction  of  a  lake  and  the 
creation  of  a  nuisance  thereby  to  the  great 
injury  of  a  riparian  owner  cannot  be  au- 
thorized by  the  legislature,  although  it  is 
acting  under  the  guise  of  legislating  for  the 
public  health,  when  it  is  done  merely  for 
private  purposes  and  for  the  sole  benefit  of 
private  parties.  Priewe  v.  Wisconsin  State 
Land  &  I.  Co.  93  Wis.  534,  07  N.  W.  918. 

33:  645 

253.  A  riparian  proprietor  does  not  lose 
his    rights    as    such    by    acquiescing    in    the 

drainage  of  low  marshy  land  and  the  lower- 


ing of  a  lake  on  which  his  land  abuts,  by 
artificial  agencies,  where  this  is  for  the 
benefit  of  the  riparian  owners  and  the  land 
thus  uncovered  becomes  theirs.  Id. 

Taking  for  public  water  supply. 
Injunction  against,  see  Injunction,  217. 

254.  Dwellers  in  towns  and  villages 
watered  by  a  stream,  as  well  as  the  riparian 
owners,  may  use  the  water,  provided  they 
have  access  to  the  stream  by  means  of  a 
public  highway.  Haupt's  Appeal,  125  Pa. 
211,  17  Atl.  436,  3:536 

255.  A  municipality  situated  on  a  natural 
flowing  stream  is,  in  its  corporate  capacity, 
a  riparian  proprietor,  having  the  rights 
and  subject  to  the  liabilities  of  such  pro- 
prietor, and  may  use  out  of  such  streana 
all  the  water  it  needs  for  its  own  proper 
purposes,  returning  to  the  stream  the  water 
not  consumed  in  such  use.  Canton  v. 
Shock,  06  Ohio  St.  19,  63  N.  E.  600, 

58:  637 

256.  A  lower  proprietor  who  uses  the 
water  of  a  stream  for  power  purposes  has 
no  legal  cause  of  complaint  against  a  city 
which,  as  upper  proprietor,  supplies  its  in- 
habitants with  water  from  the  stream  for 
domestic  use;. and  the  fact  that  the  water 
is  so  supplied  for  pay  does  not  affect  the 
question.  Id. 

257.  For  the  purpose  of  supplying  its  in- 
habitants with  power  for  manufactories,  a 
municipality  situated  on  a  natural  stream 
can  take  therefrom  only  a  reasonable  share 
of  the  water,  and  has  no  right  to  so  dimin- 
ish the  flow  of  water  as  to  deprive  a  lower 
proprietor  of  his  fair  proportion  of  the 
water  for  power  purposes.  Id. 

258.  A  municipal  corporation  owning  land 
on  a  navigable  lake  and  its  non-navigable 
outlet  cannot  appropriate  the  waters  of  the 
lake  for  a  municipal  water  supply,  even 
under  permission  of  the  state,  to  the  injury 
of  a  riparian  owner  whose  rights  vested  be- 
fore the  adoption  of  the  state  Constitution, 
which  asserted  ownership  in  the  state  of  the 
beds  of  all  navigable  lakes,  but  provided 
that  it  should  not  debar  any  person  from  as- 
serting his  claim  to  vested  rights.  New 
Whatcom  v.  Fairhaven  Land  Co.  24  Wash. 
493,  64  Pac.  735,  54:  190 

259.  A  corporation  having  a  charter  and 
a  contract  for  supplying  a  city  and  its  in- 
habitants with  water  does  not  for  that  rea- 
son have  any  additional  right  to  use  or  ap- 
propriate water  flowing  in  a  well-defined 
stream  through  lands  of  different  landown- 
ers. Tampa  Waterworks  Co.  v.  Cline,  37 
Fla.  586,  20  So.  780,  33:376 

260.  Water  cannot  be  taken  for  a  public 
water  supply  to  the  injury  of  riparian 
rights,  without  compensation  or  due  process 
of  law.  Rigney  v.  Tacoma  Light  &  W^.  Co. 
9  Wash.  576,  38  Pac.  147,  26:  425 

261.  Taking  one  fifteenth  of  the  water 
supply  of  a  great  pond  for  the  domestic 
purposes  of  the  inhabitants  of  a  city  is  not 
so  unreasonable  as  to  give  the  owners  of 
mill  privileges  a  right  to  complain  where 
the  whole  supply  is  15,000,000  gallons  daily. 
Auburn  v.  Union  Water-Power  Co.  90  Me. 
576,  38  Atl.  661,  38:  188 


i 


WATERS,  II.  c. 


3011 


2G2.  A  municipality  has  no  right  to  mate- 
rially diminish  the  flow  of  water  in  a  stream 
upon  which  it  is  situated,  to  the  injury  of 
a  lower  proprietor,  by  supplying"  water  to 
persons  outside  of  the  municipality  or  for 
transportation.  Canton  v.  Shock,  66  Ohio 
St.  19,  63  N.  E.  600,  58:  637 

263.  A  water  company  organized  under 
the  Pennsylvania  act  of  1874  for  the  al- 
leged purpose  of  supplying  a  borough  with 
water  has  no  right  to  apply  the  water  to  the 
use  of  another  municipality  or  industries 
remote  from  that  boroiigh,  as  against  ripa- 
rian owners,  or  another  borough  which  has 
lawfully  acquired  the  right  to  use  the  water. 
Haupt's  Appeal,  125  Pa.  211,  17  Atl.  436, 

3:  536 

264.  The  owner  of  a  franchis?^or  supply- 
ing water  to  a  village  from  a  stream  which 
flows  through  it,  under  legislative  authority 
to  supply  the  inhabitants  in  the  same  man- 
ner that  they  could  individually  or  collect- 
ively supply  themselves,  cannot  be  prevent- 
ed from  using  so  much  of  the  stream  as  is 
necessary  for  domestic,  fire,  and  sanitary 
purposes,  because  a  water  company  had  pre- 
viously established  a  reservoir  below  the 
village  for  the  supply  of  another  village. 
Barre  Water  Co.  v.  Games,  65  Vt.  626,  27 
Atl.  609,  21 :  769 

265.  That  a  corporation  owns  land  bor- 
dering upon  one  of  the  great  ponds  of  the 
state  does  not  authorize  it  to  draw  the 
water  therefrom,  to  be  used  in  furnishing 
a  water  supply  to  the  inhabitants  of  a  cer- 
tain township,  although  the  corporation  was 
created  to  furnish  such  supply.  Proprietors 
of  Mills  v.  Braintree  Water  Supply  Co.  149 
Mass.  478,  21  N.  E.  761,  4:  272 

266.  A  water  company  cannot  appropriate 
to  its  own  use  waters  collected  in  another 
of  the  great  ponds  of  the  state,  which  is 
situated  within  a  certain  township  in  which 
a  portion  of  the  pond  granted  is  also  situat- 
ed under  a  charter  granting  the  right  to 
"take  the  waters  of  Great  Pond  .  .  .  and  the 
waters  of  any  spring  or  artesian  or  driven 
wells"  within  such  town  "and  the  water 
rights  connected  therewith,"  excepting  a 
certain  spring;  but  it  may  appropriate  wa- 
ters in  springs,  etc.,  within  the  watershed 
of  such  pond,  which  have  not  yet  reached  it. 

Id. 
Building  dam. 

Dams  Generally,  see  Dams. 
See  also  supra,*  235,  271. 
For  Editorial  Notes,  see  infra,  IV.  §§  24,  25. 

267.  A  riparian  owner  cannot  be  enjoined 
by  a  lower  owner  from  building  a  dam  on 
his  own  land,  if  it  does  not  appreciably  di- 
minish the  amount  of  water  which  would 
naturally  flow  onto  the  neighbor's  land. 
Fisher  v.   Feige,   137   Cal.   39,  69  Pac.   618, 

59 :  333 
Ponding  water. 
Estoppel   to   Object   to   Use   of   Stream  by 

Storing  Water,  see  Estoppel,  133. 
For   Purpose   of   Obtaining   Ice,   see   Ice,   2. 

268.  A  detention  of  a  non-navigable 
stream  for  two  or  three  days  whilf"  a  pond 
is  filling  is  not  an  unreasonable  detention 


which  will  constitute  an  actionable  injury 
to  lower  proprietors.  Gehlen  v.  Knorr,  101 
Iowa,  700,  70  N.  W.  757,  36:  697 

269.  A  pond  from  which  ice  may  be  taken 
in  the  winter  season  may  be  made  by  a  ri- 
parian proprietor  by  the  construction  of  a 
dam  to  collect  and  retain  the  water  of  a 
stream  to  a  reasonable  extent.  Id. 
Facilitating  evaporation. 

For  Editorial  Notes,  see  infra,  IV.   §  20. 

270.  A  riparian  owner  cannot  be  enjoined 
from  cutting  trees  along  the  stream  on  the 
ground  that  it  facilitates  evaporation  to 
the  injury  of  the  lower  proprietor.  Fisher 
V.  Feige,   137  Cal.  39,  69  Pac.  618,  59:  333 

271.  The  motive  of  a  riparian  owner  in 
cutting  trees  along  the  bank  of  a  stream 
whereby  evaporation  is  accelerated,  in  fell- 
ing them  into  the  stream  to  the  injury  of 
the  water,  and  in  building  dams,  does  not 
affect  his  legal  liability  for  such  acts.  Id. 
Hastening  or  increasing  flow. 

By  Draining  Surface  Water  into  Water- 
course, see  infra,  407-417. 

See  also  supra,  235,  236. 

For  Editorial  Notes,  see  infra,  IV.  §§  21, 
31,  32. 

272.  Where  a  stream  flows  through  two 
adjoining  tracts  of  land,  the  property  of 
different  owners,  and  in  the  bed  of  the 
stream  on  the  upper  tract  there  was  a  nat- 
ural ledge  of  rock  which  retarded  the  flow 
of  the  water  so  as  to  protect  the  lower  tract 
from  overflow,  the  proprietor  of  the  upper 
had  no  right  to  remove  such  ledge  of  rock, 
and  thereby  so  vary  the  natural  flow  of  the 
stream  as  to  occasion  damage  to  the  lower 
tract  by  causing  water  and  sand  to  over- 
spread portions  of  the  same,  which,  but  for 
the  alteration,  would  not  be  so  affected. 
And  this  is  true  although  there  be  no  dam- 
age at  the  point  where  the  stream  enters 
the  lower  tract,  but  only  further  down. 
Grant  v.  Kuglar,  81  Ga.  637,  8  S.  E.  878. 

3:  606 

273.  Although  an  upper  riparian  propri- 
etor cannot  be  compelled  to  hold  back  water 
for  the  benefit  of  the  owners  below  him,  yet 
he  cannot  unreasonably  interfere  with  the 
natural  flow  of  the  stream,  and  send  downs 
a  great  deal  more  than  the  usual  quantity 
at  times,  and  by  so  doing  leave  none  for  a^ 
long  time  afterwards  to  maintain  the  stream 
in  its  usual  condition.  Whitney  v.  Wheeler 
Cotton  I^.ills,  151  Mass.  396,  24  N.  E.  774, 

7:  613 
Restoring  to  old  channel. 

274.  One  who  has  taken  water  of  a 
stream  from  the  original  channel,  and  has 
continued  to  divert  and  enjoy  it  beyond  the 
limit  of  the  statute  of  limitations  as  to  real 
actions,  cannot  afterwards  be  permitted  to 
restore  it  to  its  original  state,  when  it  will 
have  the  effect  of  destroying  or  materially 
injuring  the  property  through  or  by  which 
it  formerly  flowed.  Mathewson  v.  Hoffman, 
77   Mich.  420,  43  N.  W.   879,  6 :  349 

275.  A  riparian  proprietor  has  no  right 
to  go  upon  another's  land  and  restore  to 
the  old  channel  the  water  which  has  been 
suddenly  diverted  by  the  act  of  God  so  as 
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to  flow  elsewhere.     Wholey  v.  Caldwell,  108 
Cal.  95,  41  Pac.  31,  .       30:  820 

276.  A  grant  by  a  riparian  proprietor  of 
land  bordering  on  the  stream  below  that  re- 
tained by  him,  and  of  the  "waters  accus- 
tomed to  flow  in  the  stream,"  will  not  en- 
title the  grantee  to  go  upon  the  grantor's 
land  to  return  to  the  stream  waters  sud- 
denly diverted  by  an  extraordinary  freshet. 

Id. 
d.  Obstructions;  Overflow. 

Successive  Actions  for,  see  Action  or  Suit, 
81. 

Of  Surface  Water,  see  infra,  392-400. 

Adverse   Use;    Prescription,   see   infra,   507. 

Measure  of  Damages  for,  see  Damages,  429- 
435,  649. 

As  a  Taking  of  Property,  see  Eminent  Do- 
main, 250-252. 

Injunction  against,  see  Injunction,  219. 

Limitation  of  Action  as  to,  see  Limitation 
of    Actions,    49-51. 

Contributory  Negligence  as  to,  see  Negli- 
gence, 244. 

Obstruction  as  Nuisance,  see  Nuisances,  31. 

Piiparian  Owner's  Right  to  Abate  Obstruc- 
tion,  see  Nuisances,  99,   100. 

Allegations  as  to,  see  Pleading,  414,  415. 

By  Railroad  Company,  see  Railroads,  II.  f. 

See  also  infra,  513. 

For  Editorial  Notes,  sec  infra,  IV.  §§ 
24,  25,   32,   34. 

277.  The  flow  of  a  river  when  swollen  be- 
yond the  low-water  mark  of  the  dry  sea- 
sons by  the  ordinary  rains  which  fall  in 
wet  seasons,  or  by  the  melting  of  snows, 
does  not  constitute  surface  water  which 
Tuav  be  turned  bv  embankments.  Cairo,  V. 
A  C.  R.  Co.  V.  Brevoort,  62  Fed.  129,  25:  527 

278.  Flood  waters  of  a  large  stream  which 
in  time  of  ordinary  floods  include  within 
their  course  farms  innumerable,  and  rail- 
roads, villages,  towns,  and  cities,  cannot  be 
regarded  as  within  the  strict  rules  of  law 
on  the  subject  of  obstructing  streams.  Kan- 
sas City.  M.  &  B.  R.  Co.  v.  Smith,  72  Miss. 
677.    17   So.   78,  27:  762 

279.  A  lower  owner  cannot,  obstruct  a 
natural  waterway  so  as  to  flood  the  lands 
above  him.  Mullen  v.  Lake  Drummond  Ca- 
nal &  W.  Co.  130  N.  C.  496,  41  S.  E.  1027, 

01 :  833 

280.  The  right  of  the  legislature  to  reg- 
ulate the  rights  common  to  riparian  own- 
ers does  not  empower  it  to  permit  a  lower 
owner  to  dam  the  water  back  on  the  upper 
owner's  land  when  necessary  to  do  so  to  de- 
velop the  full  power  of  the  stream,  and  re- 
quire the  upper  owner  to  take  his  share  of 
the  value  of  the  stream  in  money.  Avery 
V.  Vermont  Electric  Co.  72  Vt.  235,  54  Atl. 
179,  59:817 

281.  A  riparian  proprietor  has  no  right  to 
erect  a  levee  or  artificial  bank  along  the 
margin  of  a  stream,  which  will  cause  super- 
abundant water  in  times  of  ordinary  floods 
to  flow  upon  the  lands  of  the  opposite  ri- 
parian ])r()priet()r.  Cairo.  V.  &  C.  R.  Co.  v. 
Erevoort.    02    Fed.    120.  25:527 

282.  The     construction     of     dams     which 


wrongfully  turn  water  onto  property  of 
an  abutting  owner  cannot  be  justified  by 
the  fact  that  they  were  built  to  correct  the 
mistakes  of  a  railroad  company  in  locating 
its  culverts.  Allen  v.  Stowell,  145  Cal. 
066,  79  Pac.  371,  68:  223 

283.  One  who  narrows  a  stream  by  driv- 
ing piles  and  filling  out  to  them  in  order 
to  protect  his  abutting  Jand  is  liable  for 
injuries  thereby  caused  by  flooding  in  time 
of  freshet  to  land  on  the  opposite  side  of 
the  stream.  Hartshorn  v  Chaddock,  135  N. 
Y.  116,  31  N.  E.  997,  17:426 

e.  Pollution. 

Pollution     of     Subterranean     Waters,     see 

infra,  431,  451-453. 
Prescriptive    Right    to    Pollute    Stream    or 

Drainage  .Canal,   see   infra,   515-519. 
Proper  Remedy  for,  see  Case,  12. 
Prohibiting  Deposit  of  Sawdust  in   Water, 

see  Constitutional   Law,  986. 
Measure  of  Damages  for,  see  Damages,  436, 

503. 
Easement  of,  by  Discharge  of  Water  from 

Mine,  see  License,  8. 
Estoppel    to    Claim    Damages    for,    see   Es- 
toppel, 202. 
Executor's  Action  for  Damages  to  Land  by 

Sediment  in  Stream,  see  Executors  and 

Administrators,    107. 
Injunction  against,  see  Injunction,  30,  207- 

213. 
Validity  of  Ordinance  as  to,  see  Municipal 

Corporations,   127. 
Municipal  Liability  for,  see  Municipal  Cor- 
porations,  455. 
As   Nuisance,    see   Nuisances,   38,   55,    102- 

104. 
Question  for  Jury  as  to  Compensation  for, 

see  Trial,  511. 
Of  Water  Used  for  Village,  see  Village,  1. 
See  also  supra.  242,  271. 
For   Editorial   Notes,  see   infra,   IV.   §§  21, 

26,  32. 

284.  The  right  of  the  owner  of  land  bor- 
dering on  a  stream  to  use  it  as  a  pasture 
in  a  reasonable  way  is  not  affected  by  the 
fact  that  the  waters  are  thereby  made  un- 
fit for  use,  although  the  waterworks  of  an 
incorporated  company  have  been  established 
lower  down,  to  supply  the  public  with  water 
from  that  stream.  Helfrich  v.  Catonsville 
Water  Co.  74  Md.  269,  22  Atl.  72,       13:  117 

285.  The  fact  that  a  lake,  the  water  of 
which  was  mineralized  and  saline  so  as  to 
be  unfit  for  irrigation  or  culinary  use,  might 
overflow  during  freshets  and  a  portion  of 
the  water  find  its  way  into  a  canal  from 
which  water  was  taken  for  irrigation,  does 
not  give  any  right  to  cut  a  drain  through 
the  rim  of  the  lake  so  as  to  conduct  more 
of  its  waters  into  such  canal.  North  Point 
Consol.  Irrigation  Co.  v.  Utah  &  S.  L.  Canal 
Co.  16  Utah,  246,  52  Pac.  168,  40:  851 

286.  A  clause  in  a  contract  for  the  deliv- 
ery of  water  at  the  head  of  grantee's  ditch, 
reserving  the  right  to  use  it  for  mining 
purposes,  confers  no  right  to  pollute  it  to 
any  greater  extent  than  that  permitted  by 
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law.     Chessman   v.   Hale,  31   Mont.   577,  79 
Ppc.  254,  68:  410 

287.  The  pollution  of  the  waters  of  a 
stream  by  washing  iron  ore,  whereby  the 
water  is  laden  with  refuse  and  debris,  ren- 
dering it  unfit  for  stock  and  drinking  pur- 
poses, and  causing  the  deposit  of  a  sedi- 
ment upon  portions  of  the  farm  of  a  lower 
proprietor,  is  an  actionable  injury  to  such 
proprietor,  where  the  injury  might  have 
been  prevented  by  the  construction  of  prop- 
er basins  to  contain  the  water  until  the 
sediment  was  settled,  before  turning  the  wa- 
ter back  into  the  stream.  Drake  v.  Lady 
Enslev  Coal,  I.  &  R.  Co.  102  Ala.  501,  14 
So.    749,  24 :  64 

288.  Deposits  of  coal  slack,  djrt,  and  ref- 
use, by  a  mining  company  up<?n  its  own 
lands,  in  a  place  from  which  they  are 
washed  down,  polluting  a  stream  and  in- 
juring the  lands  of  other  persons,  render  the 
company  liable  for  the  damages,  if  the  de- 
posits were  made  intentionally  and  the  re- 
sult might  have  been  anticipated  by  per- 
sons of  ordinary  intelligence  and  prudence, 
although  they  were  made  without  malice 
and  upon  the  only  feasible  place  or  places 
in  which  the  company  could  make  them  and 
carry  on  its  business  of  mining  coal.  Co- 
lumbus &  H.  Coal  &  I.  Co.  v.  Tucker,  48 
Ohio   St.   41,   26  N.   E.   630,  12:577 

289.  The  fact  that  other  manufacturers 
are  doing  the  same  thing  as  one  against 
whom  an  injunction  is  sought  to  prevent 
his  diverting  or  polluting  the  waters  of  a 
stream  will  not  prevent  relief,  but  may  re- 
quire it.  Strobel  v.  Kerr  Salt  Co.  164  N. 
Y.   303,   58   N.    E.    142,  51 :  687 

290.  The  pollution  of  a  stream  by  the 
discharge  therein  of  waste  from  strawboard 
works,  rendering  the  water  unfit  for  do- 
mestic use  or  for  cattle  to  drink,  and  caus- 
ing the  emanation  of  noxious  and  offensive 
odors,  injurious  to  health  and  comfort,  is 
not  excused  by  the  fact  that  the  business 
is  conducted  in  a  skilful  manner  and  with- 
out negligence.  Weston  Paper  Co.  v.  Pope, 
155  Ind.   394,  57  N.  E.  719,  56:  899 

291.  An  upper  riparian  owner  cannot, 
through  the  police  power,  be  denied  the 
right  to  bathe  in  a  lake  because  a  municipal- 
ity takes  its  water  supply  therefrom.  Peo- 
ple v.  Hulbert,  131  Mich.  156,  91  N.  W. 
211,  64:265 

292.  The  fact  that  a  lower  riparian  pro- 
prietor upon  a  lake  decides  to  use  the  wa- 
ter for  drinking  and  cooking  purposes  does 
not  render  the  reasonable  use  of  the  lake 
by  upper  proprietors, for  bathing  purposes 
unlawful,  although  such  use  has  a  ten(lency 
to  render  the  water  less  desirable  for  drink- 
ing and  cooking  purposes.  Id. 
By  sewage. 

Prescriptive  Right  as  to,  see  infra,  515-518. 
From  County  Buildings,  see  Counties,  39. 
Right    to    Compensation    for,    see    Eminent 

Domain,    301-306. 
Injunction  against,  see  Injunction,  32,  208- 

213. 
Joint  Liability  for,  see  Joint  Creditors  and 

Debtors,  2. 


Limitation  of  Action  for  Injury  by,  see 
Limitation    of   Actions,    140. 

As  Nuisance,  see  Nuisances,  55-60,  102, 
103,   158. 

For  Editorial  Notes,  see  infra,  IV.  §§  21,  26. 

293.  Damages  for  the  pollution  of  a 
stream  by  the  discharge  therein,  through 
sewers  constructed  for  the  purpose,  of  the 
refuse  water  and  excrement  from  washtubs, 
bathtubs,  and  closets  of  the  buildings  of  a 
prison  association,  in  which  are  quartered 
several  hundred  persons,  may  be  recovered 
by  a  riparian  owner  who  conducts  a  prof- 
itable dairy  and  butter  business,  necessita- 
ting a  plentiful  supply  of  pure  water  for 
his  cows,  and  who  also  uses  the  water  for 
domestic  purposes.  Trevett  v.  Prison  Asso. 
of  Virginia,  98   Va.   332,   36  S.   E.   373, 

50 :  564 

294.  The  right  of  surface  drainage  into 
a  river  does  not  include  the  right  to  dis- 
charge into  it  from  sewers  such  noxious 
substances  and  in  such  quantities  that  the 
river  cannot  dilute  them  or  safely  carry 
them  off  without  injury  to  the  property  of 
lower  proprietors.  Piatt  Bros.  &  Co.  v. 
Waterbury,    72    Conn.    531,    45   Atl.    154, 

48 :  691 

295.  One  who  sinks  an  artesian  well  upon 
his  own  land,  and  uses  the  water  to  bathe 
the  patients  in  a  sanitarium  or  hospital 
erected  by  him  on  said  premises,  is  not  lia- 
ble to  injunction  and  damages  for  allowing 
the  water  to  flow  into  a  natural  water 
course  of  a  basin  in  which  the  well  is  situ- 
ated, and  which  is  the  only  practicable  out- 
let for  the  flow  from  such  well,  if  the  owner 
is  free  from  negligence  or  malice  and  uses 
due  care  in  avoiding  injury  to  his  neighbors. 
Barnard  v.  Shirley,  135  Ind.  547,  34  N.  E, 
600,  35  N.  E.   117,  24:  568 

296.  The  discharge  of  mineral  water  from 
an  artesian  well,  which  has  been  used  in  a 
public  bath  house  in  bathing  and  cleansing 
persons  afflicted  with  infectious,  syphilitic, 
or  other  similar  disorders,  by  causing  it 
to  flow  through  a  tile  drain  or  otherwise 
into  a  stream  which  constitutes  the  only 
available  drainage  therefor  unless  a  sewer 
is  built  to  a  river  more  than  a  mile  dis- 
tant, which  would  cost  from  $3,500  to 
$4,000  exclusive  of  the  cost  of  the  right 
of  way,  which  the  owners  of  the  land  re- 
fuse to  grant, — cannot  be  prevented  by  in- 
junction at  the  suit  of  an  owner  of  land 
through  which  such  stream  runs,  even  if 
he  is  damaged  thereby.  Barnard  v.  Shir- 
ley,  151   Ind.   160,  47  N.  E.  671,       41:  737 

297.  A  city  has  no  right  to  discharge  a 
sewer  into  a  tail  race  which  runs  through 
a  culvert  under  a  highway  and  is  owned  by 
the  owner  of  the  land.  Nevins  v.  Fitchburg, 
174   Mass.    545,   55   N.   E.    321,  47:312 

298.  The  right  to  use  tidal  streams  as 
outlets  for  public  sewers  carrying  ofl'  sur- 
plus water  and  the  sewage  from  buildings 
may  be  conferred  by  the  legislature  upon 
municipalities.  Savre  v.  Newark  (N.  J. 
Err.  &  App.)  60  N.  J.  Eq.  361,  45  Atl. 
985.  48:  722 

299.  The  grant   to   a   city   of   a   right   to 
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withdraw  from  a  river  such  quantity  of 
water  as  may  be  required  to  furnish  a 
supply  of  pure  and  wholesome  water  does 
not  vest  in  the  city  any  right  to  the  wa- 
ters of  the  stream  distinct  from  the  rights 
of  the  general  public,  or  preclude  the  legis- 
lature from  subsequently  authorizing  anoth- 
er city  to  drain  sewers  into  the  stream 
where  the  tide  ebbs  and  flows.  Grey  ex 
rel.  Simmons  v.  Paterson  (N.  J.  Err.  & 
App.)    60  N.  J.    Eq.   385,  45  Atl.   995, 

48:  717 

300.  The  use  of  city  sewers  by  connect- 
ing property  therewith  does  not  preclude 
the  owner  from  recovering  damages  to  his 
riparian  property  rights  in  premises  furth- 
er down  the  river  on  account  of  the  pollu- 
tion of  the  waters  by  the  sewers,  where  it 
does  not  appear  that  the  damage  was  due 
in  part  to  his  fault.  Piatt  Bros.  &  Co.  v. 
Waterbury,  72  Conn.  531,  45  Atl.   154, 

48:  691 

301.  Riparian  owners  having  no  title  to 
the  bed  of  a  stream  where  the  tide  ebbs 
and  flows  are  not  entitled  to  an  injunction 
against  a  city  on  account  of  the  pollution 
of  the  stream.  Tirey  ex  rel.  Simmons  v. 
Paterson  (N.  J.  Err.  &  App.)  60  N.  J.  Eq. 
385,    45   Atl.    905,  48:  717 

f.  Prior  Appropriation. 

Right    of    Prior    Appropriator    to    Repair 

Ditch,  see  Easements.  66. 
Pleading  as  to,  see  Pleading,  38. 
Title  of  Statute  as  to,  see  Statutes,  238. 
Finding  as  to,  see  Trial,  878. 
See   also   infra,   488. 
For  Editorial  Notes,   see   infra,   IV.    §§   37, 

39. 

302.  The  common -law  doctrine  of  riparian 
rights  is  unsuited  to  the  condition  of  the 
state  of  Nevada :  and  a  case  in  that  state 
involving  the  right  of  a  riparian  proprietor 
to  the  waters  of  a  river  should  be  deter- 
mined by  the  application  of  the  principles 
of  prior  appropriation.  Reno  Smelting,  M. 
&  R.  Works  V.  Stevenson,  20  Nev.  269,  21 
Pac.  317,  4:  60 

.303.  The  doctrine  of  the  civil  law  as  to 
the  right  to  acquire  an  interest  in  the  use 
of  water  by  prior  appropriation  and  the 
application  thereof  to  a  beneficial  use  has 
never  become  a  part  of  the  laws  of  Ne- 
braska, whether  or  not  the  doctrine  was 
ever  in  existence  as  a  part  of  the  laws  in 
force  in  the  territory  known  as  the  "Louisi- 
ana purchase"  acquired  by  the  United 
States.  Crawford  Co.  v.  Hall,  67  Neb.  325. 
93  N.  W.   781,  60:  889 

304.  The  Nebraska  irrigation  acts  of  1889 
and  1895  abrogated  the  law  of  private  ri- 
parian rights  as  previously  existing,  and 
substituted  in  its  stead  a  law  providing 
for  the  appropriation  of  the  public  waters 
of  the  state  and  their  application  to  the 
))eneficial  uses  therein  contemplated,  but 
did  not  have  the  elfect  of  abolishing  vested 
rights  of  riparian  proprietors,  the  rights 
affected  being  such  only  as  might  have 
been  acquired  in  the  future  under  the  law 
as  previously  existing.  Id. 


305.  The  right  to  acquire  the  use  of  wa- 
ter by  priority  of  possession  was  not  rec- 
ognized in  Kansas  prior  to  the  enactment 
of  Kan.  Laws  1886,  chap.  115,  §  1,  p.  154, 
authorizing  the  acquisition  of  the  right  to 
use  the  water  of  running  streams  for  ir- 
rigation purposes  by  appropriation,  and 
providing  that,  as  between  appropriators, 
the  first  in  time  should  be  the  first  in  right; 
and  local  customs  based  on  such  principle 
were  invalid.  Clark  v.  AUaman,  71  Kan. 
206,  80  Pac.  571,  70:  971 
Conflict  between  appropriation  and  riparian 

rights. 

306.  The  doctrine  of  prior  appropriation 
may  exist  in  the  same  state  with  the  com- 
mon-law doctrine  of  riparian  rights.  .  Clark 
V.   Allaman,   71    Kan.    206,   80   Pac.    571, 

70:  971 

307.  The  two  doctrines  of  water-rights, 
that  of  a  riparian  proprietor,  and  that  of 
the  right  of  appropriation  and  application 
to  a  beneficial  use  by  a  nonriparian  owner, 
may  exist  in  the  state  at  the  same  time, 
and  both  do  exist  concurrently  in  Nebraska, 
the  common-law  rule  of  riparian  rights  be- 
ing underlying  and  fundamental  and  taking 
precedence  of  appropriations  of  water  if 
prior  in  time.  Crawford  Co.  v.  Hall,  67 
Neb.  325,  93  N.  VV.  781,  60:  889 

308.  A  riparian  owner  acquires  title  to 
his  usufructuary  interest  in  the  water 
when  he  secures  the  land  to  which  it  is 
an  incident,  and  a  non-riparian  appropria- 
tor acquires  title  by  appropriation  and  the 
application  of  the  waters  to  some  beneficial 
use;  the  time  when  either  right  attaches 
determining  the  superiority  of  title  as  be- 
tween   conflicting    claimants.  Id. 

309.  Whether  vested  rights  have  been  ac- 
quired in  waters  appropriated  and  diverted 
from  the  natural  channels  thereof  into  ir- 
rigation canals,  and  applied  to  agricultural 
purposes  in  accordance  with  the  custom 
existing  in  the  western  part  of  Nebraska, 
must  depend  on  the  facts  and  circumstances 
as  disclosed  in  each  particular  case.         Id. 

310.  Statutes  recognizing  the  right  of 
prior  appropriation  of  water  for  irrigation 
purposes  cannot  operate  to  destroy  pre- 
viously vested  common-law  rights  in  the 
flow  of  the  waters  of  a  stream.  Clark  v. 
Allaman,  71  Kan.  206,  80  Pac.  571,  70:  971 

311.  The  right  to  the  use  of  water,  when 
acquired  by  appropriation,  is,  in  its  nature, 
a  property  right,  and  becomes  a  superior 
and  better  title  to  the  use  and  enjoyment 
of  such  water  than  that  of  a  riparian  pro- 
prietor whose  right  attaches  subsequently. 
Crawford  Co.  v.  Hali;  67  Neb.  325,  93  N. 
W.    781,  •  60:  889 

312.  The  term  "domestic  purposes,"  as 
used  in  Neb.  Comp.  Stat.  1901,  chap.  93a, 
art.  2,  §  43,  has  reference  to  the  use  of 
water  for  domestic  purposes,  permitted  to 
a  riparian  proprietor  at  common  law,  which 
ordinarily  involves  but  little  interference 
with  the  water  of  a  stream  or  its  flow,  and 
does  not  contemplate  the  diversion  of  large 
quantities  of  water  in  canals  or  pipe  lines. 

Id. 
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Appropriation  on  public  lands. 

See  also  infra,  332,  365-368,  376,  506. 

For  Editorial  Notes,  see  infra,  IV.   §  37. 

213.  The  right  to  appropriate  the  waters 
on  the  public  domain  according  to  the  cus- 
tom prevailing  in  the  arid  states  immediate- 
ly west  of  Nebraska  was  impliedly  rec- 
ognized by  Neb.  Sess.  Laws  1877,  p.  168, 
and  the  rights  of  those  which  had  appro- 
priated the  public  waters  and  applied  them 
to  agricultural  uses  were  expressly  rec- 
ognized and  preserved  by  the  irrigation 
acts  of  1889  and  1895.  'Crawford  Co.  v. 
Hall,  67  Neb.  325,  93  N.  W.  781,       60:  889 

314.  The  doctrine  of  appropriation  of 
water  applies  only  to  public  lands,  and  not 
to  lands  which  have  become  private  proper- 
ty. Benton  v.  Johncox,  17  Wi^^sh.  277,  49 
Pac.  495,  "        39:  107 

315.  The  doctrine  of  prior  appropriation, 
under  the  act  of  Congress  of  1866,  applies 
to  the  public  lands  of  the  United  States. 
Curtis  V.  La  Grande  Hydraulic  Water  Co. 
20  Or.  34,  23  Pac.  808,  25  Pac.  378, 

10:  484 

316.  The  act  of  Congress  of  July  26,  1886, 
granted  to  those  appropriating  water  on 
the  public  domain  for  agricultural  pur- 
poses a  right  in  and  to  the  use  of  such  wa- 
ters when  made  according  to  local  cus- 
toms, or  when  such  rigiit  is  recognized  by 
the  laws  of  the  state  or  the  decisions  of 
the  courts.  Crawford  Co.  v.  Hall,  67  Neb. 
325,  93  N.  W.  781,  60:  889 

317.  The  right  of  prior  appropriation  of 
waters  existed  as  part  of  the  laws  and  cus- 
toms of  that  portion  of  the  state  of  Wash- 
ington east  of  the  Cascade  mountains,  pri- 
or to  the  act  of  Congress  on  that  subject. 
Isaacs  V.  Barber,  10  Wash.  124,  38  Pac. 
871,  30:665 

318.  A  grant  of  government  lands  is  sub- 
ject to  a  prior  appropriation  of  waters  made 
according  to  the  customary  law  of  the  local- 
ity, although  the  act  of  Congress  on  the 
subject  had  not  then  been  passed.  Id. 

319.  The  right  of  prior  appropriation  of 
waters  according  to  the  customary  law  of 
mining  regions  was  not  created,  but  merely 
recognized,  by  the  act  of  Congress  of  1866. 

Id. 

320.  No  "vested  or  accrued  water  rights" 
within  the  meaning  of  U.  S.  Rev.  Stat.  §§ 
2339,  2340,  U.  S.  Comp.  Stat.  1901,  p.  1437, 
providing  that  when,  by  priority  of  pbs- 
session,  rights  to  the  use  of  water  for  min- 
ing, agricultural,  or  other  purposes  have 
vested  and  accrued,  and  have  been  rec- 
ognized by  local  customs  and  the  decisions 
of  the  courts,  the  possessors  of  such  rights 
shall  be  protected  therein,  and  that  all  pat- 
ents granted  or  homesteads  allowed  shall 
be  vested  and  accrued  water  rights,  could 
exist  in  Kansas  prior  to  Kan.  Laws  1886, 
chap.  115,  §  1,  p.  154,  authorizing  the  ac- 
quisition of  the  right  to  use  water  for  ir- 
rigation by  appropriation,  since  prior  to 
that  time  the  doctrine  of  prior  appropria- 
tion was  not  recognized.  Clark  v.  AUaman, 
71   Kan.   206,   80   Pac.   571,  70:971 

321.  An  appropriator  of  water  upon  the 


public  domain  acquires,  under  the  confirma- 
tory acts  of  Congress,  no  rights  superior 
to  the  riparian  rights  which  have  attached 
to  land  held  at  the  time  of  the  appropria- 
tion in  private  ownership.  Hargrave  v. 
Cook,  108  Cal.  72,  41  Pac.  18,  30:  390 

322.  The  riparian  rights  of  a  patentee  of 
the  government  attach  by  relation  at  the 
very  inception  of  his  title,  and  will  be  pro- 
tected as  against  subsequent  appropriation 
of  the  water  naturally  flowing  over  the  land. 
Benton  v.  Johncox,  17  Wash.  277,  49  Pac. 
495,  39 :  107 

323.  The  common-law  rights  of  riparian 
proprietors  are  incident  to  the  estate  of 
settlers  upon  public  lands  who  acquire  ti- 
tle from  the  goveriunent,  as  against  subse- 
quent appropriators  of  the  waters.  Id. 

324.  A  prior  appropriator  of  water  from 
a  natural  stream  flowing  through  state 
lands  has  such  a  vested  right  to  the  use  of 
the  water  and  to  the  ditch  in  which  it 
flows,  also  constructed  on  said  lands,  as 
will  defeat  the  claim  of  one  who,  with  no- 
tice of  such  diversion  and  existence  of  the 
ditch,  obtains  from  the  state  a  deed  of 
the  premises,  without  reservation  of  any 
water  rights.  Carson  v.  Centner,  33  Or. 
512,  52  Pac.  506,  43:  130 
Acquisition  of  right. 

325.  An  appropriation  of  water  can  be 
made  only  by  an  actual  diversion  thereof, 
followed  by  its  application  within  a  rea- 
sonable time  to  a  beneficial  use.  Cache  La 
Poudre  Reservoir  Co.  v.  Water  Supply  & 
S.  Co.  25  Colo.  161,  53  Pac.  331,       46:  175 

326.  Under  the  Colorado  constitutional 
provision  that  priority  of  appropriation 
shall  determine  the  right  to  water  of  a 
natural  stream,  the  water  is  not  "'appro- 
priated" until  it  is  applied  to  some  bene- 
ficial use.  Farmer's  High  Line  Canal  v. 
Southworth,   13  Colo.   Ill,  21   Pac.   1028, 

4:  767 

327.  The  appropriation  of  water  to  a  bene 
ficial  use  by  consumers  receiving  it  through 
a  ditch  belonging  to  a  public  carrier  of  wa- 
ter is  accomplished  at  the  time  the  water  is 
actually  used  beneficially  by  the  consumer; 
and  consumers  thereof  are  not  necessarily 
upon  an  equality,  but  may  have  different 
priorities  of  right.  Id. 
Who  may  make  appropriation. 

328.  The  right  to  appropriate,  the  water 
of  a  stream,  conferred  by  the  Montana 
statutes,  can  be  taken  advantage  of  and 
exercised  only  by  one  who  has  riparian 
rights  either  as  owner  of  the  riparian 
land  or  through  grant  of  the  riparian  own- 
er. Smith  v.  Denitf,  23  Mont.  65,  57  Pac. 
557,  24  Mont.  20,  60  Pac.  398,  50:  737 
For  what  use. 

For  Editorial   Notes,  see  infra,  IV.    §§   37, 
39. 

329.  The  operation  of  a  flouring-mill  is 
one  of  the  purposes  for  which  water  can 
be  appropriated  under  the  customary  law 
of  mining  regions,  adopted  by  act  of  Con- 
gress of  1866.  Isaacs  v.  Barber,  10  Wash. 
124,   38   Pac.   871,  30:  665 

330.  The     generation     of     electricity     to 
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furnish  light,  heat,  and  power  to  the  peo- 
ple of  adjoining  towns  is  a  beneficial  use 
for  which  water  may  be  appropriated.  Salt 
Lake  City  v.  Salt  Lake  City  Water  &  E. 
P.  Co.  24  Utah,  249,  G7  Pac.  672,  Gl :  648 
What  may  be  appropriated. 
For  Editorial  Notes,  see  -nfra,  IV.   §  39. 

3SL  Water  intermingling  Avith  the 
ground,  or  flowing  through  it  by  filtration 
or  percolation,  or  by  chemical  attraction, 
is  but  a  component  part  of  the  earth,  has 
no  characteristic  of  ownership  distinct  from 
the  land  itself,  and  the  rules  of  law  apply- 
ing to  the  appropriation  of  surface  waters 
do  not  apply  thereto.  Willow  Creek  Irrig, 
Co.  V.  Michaelsen,  21  Utah,  248,  60  Pac,  943, 

51:  280 

332.  Streams  or  springs  or  other. waters 
arising  through  percolation  upon  land,  aft- 
er it  has  been  segregated  from  the  public 
domain,  and  the  title  thereto  has  passed 
into  private  ownership,  are  not  subject  to 
apropriation  under  Utah  Comp,  Laws  1888, 
§  2780,  but  that  must  be  construed  to  re- 
fer to  a  "natural  stream,  or  other  natural 
source  of  supply,"  flowing  or  situated  upon 
lands  over  which  the  sovereignty  has  do- 
minion, or  which  forms  a  part  of  the  public 
domain.  Id. 

333.  The  right  to  appropriate  running 
water,  given  by  Cal.  Civ.  Code,  §  1410,  does 
not  apply  to  a  spring  fed  by  percolating 
waters  which  seep  into  it  from  swamp  or 
wet  land.  Southern  P.  R.  Co,  v,  Dufour, 
95   Cal.   615,   30   Pac.    783,  19:92 

334.  The  right  to  appropriate  the  water 
of  a  spring  which  has  no  natural  stream 
flowing  therefrom  exists  under  a  statute 
providing  tnat  all  ditches  constructed  for 
the  purpose  of  utilizing  the  spring  waters 
of  the  state  shall  be  governed  by  the  same 
laws  as  ditches  constructed  for  the  purpose 
of  utilizing  the  waters  of  running  streams. 
Brosnan  v,  Harris,  39  Or.  148.  65  Pac.  867, 

54:  628 

335.  The  owner  of  land  on  which  a  spring 
is  located  has  no  right  to  appropriate  the 
waters  thereof  for  irrigation,  as  against  a 
prior  appropriator  of  water  from  a  stream 
into  which  the  water  of  a  spring  passes  by 
percolation  or  seepage.  Bruening  v.  Dorr, 
23    Colo.    195.    47    Pac.    290,  35:640 

336.  Tlie  subsurface  flow  of  a  river 
through  a  gravelly  bed  is  subject  to  legal 
appropriation.  Vineland  Irrig.  Dist.  v. 
Azusa  Irrig.  Co.  126  Cal.  486.  58  Pac.  1057, 

46 :  820 

337.  A  consolidation  of  the  rights  of  a 
prior  appropriator  of  the  surface  flow  of 
a  river  with  the  rights  of  a  subsequent  ap- 
propriator of  a  subterranean  flow  will  not 
justify  the  ignoring  of  the  intervening 
rights  of  another  appropriator  of  the  sub- 
surface flow.  Id. 

338.  A  tunnel  into  the  gravelly  bed  of  a 
river  for  the  apj)ropriation  of  the  subsur- 
face flow  is  unlawful,  if  it  creates  an  arti- 
ficial draft  u))on  the  surface  flow  of  the 
stream,  wliicli  draws  down  a  part  of  it  and 
weakens  and  injuries  the  natural  bed,  and 
thereby  interferes  witli  the  rights  of  prior 
appropriators  of  the  surface  flow.  Id. 


Character  of  ditch. 

339.  A  valid  appropriation  of  water  from 
a  natural  stream,  either  for  direct  irrigation 
or  for  storage  in  a  reservoir,  may  be  made 
without  connecting  the  ditch  directly  with 
the  stream,  but  by  placing  its  headgate  in 
a  previoush'  constructed  canal,  and  using 
the  canal  itself  as  a  conduit  from  the 
stream  to  such  gate.  Water  Supply  &  S. 
Co.  y.  Larimer  &  W.  Irrig.  Co.  24  Colo. 
322,  51  Pac.  496,  46:  322 
Designation    of   quantity   desired. 

340.  One  who  has  appropriated  water 
for  irrigation  is  not  deprived  of  his  rights 
by  the  fact  that  he  does  not  in  the  first  in- 
stance describe  a  definite  measurement  of 
what  he  uses,  and  does  not  furnish  clear 
and  satisfactory  evidence  of  the  amount  he 
requires.  Longmire  v.  Smith,  26  Wash.  439. 
67  Pac.  246,  58 :  308 
Rights  conferred  by  appropriation  generally. 
See   also   infra,   484. 

For   Editorial   Notes,  see  infra,  IV.   §§   37, 
39. 

341.  The  right  of  an  appropriator  to 
take  water  from  or  over  the  land  of  another 
is  in  the  nature  of  an  easement  in  gross, 
which  may  or  may  not  be  annexed  or  at- 
tached to  land  on  which  the  water  is  used  as 
an  appurtenance  thereto.  Smith  v.  Deniff, 
23  Mont.  65,  57  Pac.  557,  24  Mont.  20. 
60  Pac.  398,  50:  737 

342.  Under  a  statute  authorizing  persons 
having  possessory  rights  to  agricultural 
land  to  appropriate  water  for  irrigation, 
and  making  "said  land  available  for  agri- 
cultural purposes  to  the  full  extent  of  the 
.soil  thereof,"  appropriation  of  sufficient  for 
the  whole  tract  will  relate  back  to  the  first 
diversion,  in  case  the  water  is  used  con- 
tinuously and  the  area  of  cultivation  is 
extended  with  reasonable  dilligence.  Long- 
mire V.  Smith,  26  Wash.  439,  67  Pac.  246. 

58 :  308 

343.  Priority  of  use  of  the  water  of  a 
natural  stream  gives  superiority  of  right, 
as  between  those  using  the  water  for  the 
same  beneficial  purpose,  irrespective  of  tne 
mode  of  diversion,  under  the  Colorado  con- 
stitutional provision  that  priority  of  ap- 
propriation shall  determine  the  right  to  use 
the  water  of  a  natural  stream.  Farmers' 
High  Line  Canal  v.  Southworth,  13  Colo. 
Ill,  21   Pac.   1028,  4:  767 

344.  Under  the  Colorado  constitutional 
provision  "that  priority  of  appropriation 
shall  give  the  better  right  as  between  those 
using  water  for  the  same  purpose,"  the 
statute  declaring  that  if  at  any  time  a 
ditch  or  reservoir  shall  not  be  entitled  to 
a  full  supply  of  water  from  a  natural 
stream,  the  water  carried  into  the  ditch 
shall  be  divided  pro  rata  among  those  en- 
titled to  it,  has  no  application  to  a  case  in 
which  ditches  or  canals  constructed  at  dif- 
ferent times,  and  the  consumption  of  wa- 
ter from  which  does  not  date  from  the 
same  time,  are  consolidated  under  one  man- 
agement ;  but  the  consumers  have,  individ- 
ual priorities  according  to  the  date  of 
the  commencement  of  their  beneficial  use 
of  the  water.  Id. 
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345.  Priority  a's  between  reservoirs  be- 
longs to  the  one  first  begun,  althoiigh  the 
other  was  first  completed,  if  reasonable 
dilligence  was  used  in  prosecuting  the  work. 
Water  Supply  &  S.  Co.  v.  Larimer  &  W. 
Irrig.  Co.  24  Colo.  322.  51  Pac.  496. 

46 :  322 

346.  A  prior  appropriator  of  water  for 
mill  purposes  only,  to  be  returned  to  the 
stream  when  used,  cannot,  as  against  ap- 
propriators  below  the  mill,  have,  a  right 
to  use  water  for  irrigation  purposes.  Cache 
La  Poudre  Reservoir  Co.  v.  Water  Supply 
&  S.  Co.  25  Colo.   161,  63  Pac.  331, 

46:  175 

347.  A  decree  fixing  the  priority -of  right 
of  an  appropriator's  ditch  to  the  use  of  wa- 
ter from  a  stream  for  agricultural  pur- 
poses, and  which  expressly  and  by  neces- 
sary implication  excludes  from  the  opera- 
tion of  its  provisions  ditches  and  other  ap- 
pliances not  then  in  existence,  as  well  as 
diversions  of  water  not  then  applied  to  a 
beneficial  use,  does  not  give  a  priority  of 
right  for  the  storage  of  water  therefrom 
for  use  during  the  nonirrigating  season, 
where,  at  the  time,  no  such  use  has  been 
made,  and  no  reservoirs  are  in  existence. 
New  Loveland  &  G.  I.  &  L.  Co.  v.  Consoli- 
dated H.  S.  D.  &  R.  Co.  27  Colo.  525,  62 
Pac.  366,  52:266 

348.  A  priority  of  right  for  the  storage 
of  water  from  a  stream  for  use  during  the 
nonirrigating  season  was  not  acquired  by 
a  prior  appropriator  of  water  therefrom  for 
immediate  use,  by  the  mere  intention  at  the 
time  the  appropriation  ditch  was  built  to 
construct  in  the  future  a  storage  reservoir 
as  part  of  a  general  system,  as  against 
a  subsequent  appropriator  of  water  from 
the  same  stream  who  constructed  storage 
reservoirs  and  made  a  beneficial  use  of 
the  water  therefrom  for  irrigating  pur- 
poses many  years  before  any  outward  man- 
ifestation of  such  an  intention  on  the  part 
of  the  prior  appropriator.  Id. 

349.  One  who  has  appropriated  water 
from  a  flowing  stream,  and  devoted  it  to  a 
beneficial  use,  has  a  vested  right  thereto 
with  which  no  court  can  interfere,  or  per- 
mit subsequent  appropriators  to  do  so.  Salt 
Lake  City  v.  Salt  Lake  City  Water  &  E, 
P.  Co.  24  Utah,  249,  67  Pac.  672,  .61:  648 
Subsequent  or  junior  appropriation. 

See  also  supra,  36,  348,  349:  infra.  369. 
For  Editorial  Notes,  see  infra,  IV.   §  39. 

350.  So  long  as  a  prior  appropriator's 
use  of  the  water  is  neither  interfered  with 
nor  abridged,  he  has  no  just  cause  to  com- 
plain, although  another  appropriator  above 
him  also  uses  the  same  water  for  a  benefi- 
cial use.  Salt  Lake  City  v.  Salt  Lake  City 
Water  &  E.  P.  Co.  24  Utah,  249,  67  Pac. 
672,  61 :  648 

351.  Appropriated  water  is  subject  to  sec- 
ondary appropriation  above  the  head  of  the 
ditch  of  the  prior  appropriator  for  the 
purpose  of  furnishing  power,  the  water  to 
be  delivered  to  the  prior  appropriator  near 
the  head   gate  of  his   ditch   and   the  point 


where  it  is  needed  for  use  by  him,  if  the 
rights  of  the  latter  are  not  interfered  with. 

Id. 

352.  The  destruction  of  a  section  of  the 
ditch  of  a  prior  appropriator,  and  unlaw- 
ful interference  with  his  control  and  reg- 
ulation of  the  flow  of  water  appropriated  by 
him,  are  not  efi"ected  by  taking  the  water 
from  the  river  above  his  head  gates,  by  a 
secondary  appropriator,  for  the  generation 
of  power,  and  delivering  it  into  his  ditch 
above  the  point  where  it  is  needed  by  him,, 
where  he  may  still  have  use  for  such 
section  of  the  ditch,  and  may  manage  his- 
head  gates  and  control  the  water  in  the 
canal.  Id. 

353.  Water  appropriated  for  a  mill,  and 
discharged  again  into  the  stream  when  used, 
becomes  subject  to  another  appropriation. 
Cache  La  Poudre  Reservoir  Co.  v.  Water 
Supply  &  S.  Co.  25  Colo.  161,  53  Pac.  331, 

46: 175 

354.  The  appropriation  of  more  water 
than  is  necessary  for  the  beneficial  use  in- 
tended does  not  prevent  the  excess  from 
being  appropriated  by  a  subsequent  appro- 
priator for  a  useful  purpose.  Hague  v. 
Nephi  Irrig.  Co.  16  Utah,  421,  52  Pac.  765, 

41:  311 

355.  The  use  for  domestic  and  irrigation 
purposes  of  larger  quantities  of  water  than 
are  necessary  therefor  does  not  prevent  the 
subsequent  appropriation  of  the  excess  by 
the  owner  of  a  mill  for  manufacturing  pur- 
poses. Id. 

3.56.  A  decree  enjoining  interference  with 
the  maximum  quantity  of  water  allowed  an 
appropriator  by  the  state  board  does  not 
prevent  the  taking  by  defendants  of  any 
water  which  is  not  required  for  the  irri- 
gation of  the  land  to  which  it  belongs. 
Johnston  v.  Little  Horse  Creek  Irrig.  Co. 
13    Wyo.    208,    79    Pac,    22,  70:341 

357.  A  constitutional  prohibition  of  the 
alienation  of  the  source  of  water  supply  by 
municipal  corporations  does  not  prevent  a 
secondary  appropriation  of  the  water,  to 
be  used  above  the  point  where  it  is  needed 
by  the  municipality,  without  injury  to  it» 
rights.  Salt  Lake  City  v.  Salt  Lake  City 
Water  &  E.  P.  Co.  24  Utah,  249,  67  Pac. 
672,  61 :  648 
Effect  of  increasing  supply. 

358.  The  right  to  divert  any  of  the  wa- 
ter flowing  in  the  natural  channel  of  a 
creek  by  reason  of  having  added  to  its  flow 
by  discharging  into  it  water  from  certain 
tunnels,  without  the  consent  of  prior  ap- 
propriators of  the  waters  of  the  creek,  is 
lost  by  inability  to  prove  the  amount  that 
the  tunnels  had  added  and  that  such  di- 
version does  not  diminish  the  quantity  of 
water  belonging  to  the  prior  appropriator. 
Herriman  Irrig.  Co.  v.  Butterfield  Min.  Co. 
19   Utah,   453,   57   Pac.   537,  51 :  930 

359.  Underground  waters  that  would 
naturally  flow  into  a  stream  through  certain 
springs,  but  which  are  by  percolation  di- 
verted from  the  springs  into  channels  and 
afterwards  discharged  fVom  tunnels  into 
the  stream,  belong  to  one  who,  by  prior  ap- 
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propriation,  owns  all  the  waters  natural- 
ly flowing  in  the  stream,  and  not  to  the 
owner   of   the    tunnels.  Id. 

Periodic  appropriations. 
See  also  infra,  370,  371. 
For  Editorial  Notes,  see  infra,  IV.   §  37. 

360.  A  prior  appropriation  of  the  water 
of  a  stream  for  different  periods  of  time 
may  be  made  by  different  persons.  Cache 
La  Poudre  Reservoir  Co.  v.  Water  Supply 
&  S.  Co.  25  Colo.  162,  53  Pac.  331,  46:  175 
Change  of  use  or  point  of  diversion. 

For  Editorial  Notes,  see  infra,  IV.    §§   40, 
41. 

361.  An  appropriator  of  water  may 
change  the  place  and  purpose  of  use,  as 
against  subsequent  appropriators,  so  long 
as  the  water  is  used  for  proper  objects  and 
the  change  does  not  injuriously  affect  the 
rights  of  such  other  appropriators.  Har- 
grave  v.  Cook,   108  Cal.  72,  41  Pac.   18, 

30:  390 

362.  A  change  of  the  place  of  diversion 
of  water  can  be  made  only  when  it  is  done 
so  as  not  injuriously  to  affect  the  rights  of 
other  appropriators.  Hague  v.  Nephi  Irrig. 
Co.  16  Utah,  421,  52  Pac.  765,  41:  311 

363.  The  place  of  diversion  of  appropriat- 
ed water  may  be  changed  if  it  can  be  done 
without  injury  to  subsequent  appropria- 
tors. Johnston  v.  Little  Horse  Creek  Irrig. 
Co.   13   Wyo.   208,   79   Pac.   22,  70:341 

364.  A  subsequent  appropriator  of  the 
subsurface  flow  of  a  river,  who  obtains 
water  by  a  tunnel  which  does  not  impair 
any  rights  to  the  surface  flow,  may  insist 
that  a  prior  appropriator  of  the  surface 
flow  shall  not  change  his  place  of  diversion 
80  as  to  prevent  the  surface  flow  from  pass- 
ing the  head  of  the  tunnel.  Vineland  Ir- 
rig. Dist.  V.  Azusa  Irrig.  Co.  126  Cal.  486, 
58     Pac.     1057,  46:820 

365.  Although  an  appropriator  of  water 
upon  government  lands  retains  his  right 
when  the  land  passes  into  private  owner- 
ship, under  14  Stat,  at  L.  253,  chap.  263, 
16  Stat,  at  L.  218,  chap.  236,  and  may 
change  the  point  of  diversion  to  another 
place,  he  cannot  make  such  change  ar- 
bitrarily, but  only  when  required  to  en- 
able him  to  take  the  amount  of  water  to 
which  he  is  entitled,  and  then,  under  Cal. 
Civ.  Code,  §  1412,  only  when  others  are  not 
injured  by  the  change.  Hargrave  v.  Cook, 
108    Cal.    72,   41    Pac.    18,  30:390 

366.  The  privilege  of  changing  the  point 
of  diversion  of  water  to  which  a  right  has 
been  obtained  by  prior  appropriation,  under 
Cal.  Civ.  Code,  §  1412,  does  not  extend  to 
materially  changing  the  point  of  diversion 
and  making  new  ditches  on  land  lawfully 
held  under  a  homestead  claim.  McGuire  v. 
Brown,   106  Cal.  600,  39  Pac.  1060,  30 :  384 

307.  The  provision  in  the  act  of  Con- 
gress of  July  26,  1866,  that  a  party  com- 
mitting injury  or  damage,  in  the  construc- 
tion of  a  ditch  or  canal,  to  the  possession 
of  any  settler  on  the  public  domain,  shall 
be  liable  to  the  party  injured,  does  not 
grant  any  right  to  enter  on  the  possession 


of  a  homestead  claimant  for  the  purpose  of 
materially  changing  the  point  of  diversion 
of  water  already  appropriated.  Id. 

368.  The  prior  appropriator  of  water  has 
no  right  to  enter  upon  the  homestead  claim 
of  a  settler,  for  the  purpose  of  materially 
changing  the  point  of  diversion  and  con- 
structing new  waterways  through  the  land, 
although  the  settler  has  not  made  final 
proof  of  residence  and  cultivation,  or  ob- 
tained a  patent  to  the  land,  but  has  made 
an   entry  and   has  actual   possession.        Id. 

369.  A  prior  appropriator  having  the 
right  to  change  his  point  of  diversion  can- 
not deny  the  right  of  a  subsequent  appro- 
priator to  take  water  near  his  head  gate, 
until  he  has  perfected  his  arrangements  and 
appliances  for  effecting  the  change.  Salt 
Lake  City  v.  Salt  Lake  City  Water  &  E. 
P.  Co.  24  Utah,  249,  67  Pac.  672,  61 :  648 
Apportionment  of  flow  by  periods  of  time. 

370.  The  apportionment  of  the  flow  of  a 
stream  by  periods  of  time,  rather  than  by  a 
division  of  its  quantity,  so  that  upper  and 
lower  proprietors  may  each  have  the  full 
flow  for  designated  periods,  instead  of  a 
portion  of  the  flow  all  the  time,  which 
equity  may  order  when  the  absorption  and 
evaporation  of  the  water  would  prevent  any 
from  reaching  the  lower  proprietor  if  the 
flow  was  divided,  may  be  valid  as  to  the 
water  used  for  domestic  purposes  as  well 
as  that  used  for  irrigation.  Wiggins  v. 
Muscupiabe  Land  &  W.  Co.  113  Cal.  182, 
45    Pac.    160,  32:667 

371.  Persons  owning  water  rights  in  com- 
mon may  use  them  during  alternate  periods 
of  time  so  far  as  they  can  do  so  without 
injury  to  junior  appropriators.  Johnston 
V.  Little  Horse  Creek  Irrig.  Co.  13  Wyo. 
208,  79  Pac.  22,  70:  341 
Non  user;  abandonment. 

See   also   infra,   411,   502. 
For  Editorial  Notes,  see  infra,  IV,   §§   25, 
41. 

372.  An  abandonment  of  the  use  of  water 
from  a  stream  for  mill  purposes  only,  by 
which  use  it  is  returned  to  the  stream,  will 
not  impair  the  right  of  an  appropriator  of 
the  returned  water  below  the  mill,  by  en- 
larging the  rights  of  appropriators  above 
the  mill  for  irrigation  purposes  whose  rights 
were  subject  to  those  of  the  mill  owner. 
Cache  La  Poudre  Reservoir  Co.  v.  Water 
Supply  &  S.  Co.  25  Colo.  161,  53  Pac.  331, 

46:175 

373.  An  appropriator  does  not  forfeit  hia 
right  to  use  the  water  by  the  fact  that  he 
has  not  put  it  to  actual  use,  where  he  has 
prosecuted  the  construction  of  the  neces- 
sary ditches  and  flumes  with  reasonable  dil- 
ligence,  but  has  been  prevented  from  making 
use  of  the  water  by  the  opposition  of  prior 
appropriators.  Salt  Lake  City  v.  Salt  Lake 
City  Water  &  E.  P.  Co.  24  Utah,  249,  67 
Pac.    672,  61 :  648 

374.  A  water  right  is  not  abandoned  by 
the  e-xecution  of  a  mortgage  thereof  by  the 
owner  in  connection  with  a  mortgage  upon 
the  land  upon  which  the  water  is  used,  al- 
though the  mortgage  is  void  as  to  the  land 
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because  the  mortgagor  has  no  title  to  it. 
Smith  V.  Deniff,  23  Mont.  65,  57  Pac.  557, 
24    Mont.    20,    60    Pac.    398,  50:  737 

375.  A  riparian  owner  does  not  lose  his 
right  to  the  use  of  water  for  irrigating  pur- 
poses by  mere  nonuser,  as  against  a  lower 
appropriator.  Hargrave  v.  Cook,  108  Cal. 
72,    41    Pac.    18,  30:390 

376.  Mere  nonuser  does  not  forfeit  a  ditch 
on  public  lands  of  the  United  States.  Ada 
County  Farmers'  Irrig.  Co.  v.  Farmers'  Ca- 
nal Co.  5  Idaho,  793,  51  Pac.  990,     40:  485 

377.  Two  years'  delay  in  constructing  a 
ditch,  and  the  fact  that  water  is  not  at 
present  needed  for  irrigation,  show  a  virtual 
abandonment  of  the  riglit  to  water  for  that 
purpose.  Bell  v.  Lamborn,  18  Colo.  346, 
32   Pac.   989,  \      20:  241 

378.  The  rights  of  the  locators  of  a  ditch 
for  irrigation,  to  the  use  of  waste  water 
after  supplying  prior  appropriators,  are 
lost  by  permitting  the  exclusive  possession, 
management,  and  beneficial  use  of  the 
waste-water  ditch  to  be  enjoyed  during  the 
season  of  irrigation,  for  more  than  the 
statutory  period  of  limitation,  as  part  of  an 
older  system,  without  any  use  of  water 
therefrom  by  such  locators  except  what  is 
distributed  to  them  by  virtue  of  their  own- 
ership of  shares  in  the  older  ditch.  Hewitt 
v.  Story,  29  U.  S.  App.  155,  12  C.  C.  A.  2.50, 
64  Fed.' 510,  30:265 

379.  Mere  declarations  of  parties  who 
have  acquired  rights  to  the  use  of  water  in 
an  irrigating  ditch  are  insufficient  to  pre- 
serve those  rights,  without  any  act  or  deed 
in  vindication  or  maintenance  of  them, 
when  for  a  period  prescribed  by  the  stat- 
ute of  limitations  they  take  no  water  from 
the  ditch  except  what  is  distributed  to  them 
as  shareholders  in  an  older  ditch  owned 
by  an  unincorporated  association  which 
has  assumed  entire  control  and  use  of  the 
latter  ditch  as  a  part  of  the  older  system. 

Id. 

380.  Rights  in  a  ditch  location  lost  by 
nonuser  cannot  be  reasserted  so  as  to  ac- 
quire any  right  therein,  except  by  con- 
tinued and  adverse  use  for  the  statutory 
period  of  prescription  or  by  a  new  and  valid 
appropriation.  Id. 
Adjustment  of  rights. 

381.  Claimants  whose  rights  had  ac- 
crued prior  to  the  adoption  of  Wyo.  Const, 
art.  8,  §  2,  providing  for  the  creation  of  a 
board  of  control  having  supervision  of  the 
waters  of  the  state,  and  Wyo.  act  Dec.  22, 
1890,  creating  such  board,  and  vesting  in 
it  power  to  adjudicate  and  determine  pri- 
orities of  rights,  must  submit  proofs  of 
their  rights  in  the  adjudication  proceedings, 
the  same  as  claimants  acquiring  rights  aft- 
er the  adoption  of  the  Constitution  and 
statute.  Farm  Investment  Co.  v.  Carpen- 
ter,   9    Wyo.    110,    61    Pac.    258,        50:  747 

382.  The  claimants  of  water  rights,  who, 
by  junior  appropriations  and  attempts  to 
impound  the  water,  render  necessary  the  ap- 
pointment of  commissioners  to  regulate  the 
respective  rights  of  the  parties,  may  be 
charged  with  the  expenses,  to  the  exclusion 
of  the  prior  appropriators.     Salt  Lake  City 


V.    Salt   Lake   City   Water  &   E.   P.   Co.   24 
Utah,  249,  67  Pac.  672,  61:  648 

g.  Surface   and   Seepage   Water. 

Discharging  Water  from  Roof  on  Adjoin- 
ing Land,  see  Buildings,  41. 

Injury  to  Adjoining  Land  by  Water  Soak- 
ing Through  from  Canal,  see  Canals,  6. 

Right  to  Use  Waters  of  Spring  Passing  as 
Appurtenant,    see    Easements,    67. 

Liability  of  City  as  to,  see  Municipal  Cor- 
porations, 529-538. 

Who  May  Maintain  Action  for  Injury  by, 
see    Parties,    21. 

Release  of  Damage  from,  see  Release,  9, 
10. 

See  also  supra,  333,  335;   infra,  425. 

For  Editorial  Notes,  see  infra,  IV.  §§  29- 
32. 

What  is  surface  water. 
See   also    supra,    237,    277,    278. 
For  Editorial   Notes,  see  infra,  IV.    §§   20, 
30. 

383.  Water  accumulated  in  a  surface  hol- 
low from  rain  falling  on  the  surrounding 
highlands,  which  at  times  entirely  disap- 
pears through  evaporation  or  percolation, 
is  subject  to  the  rules  governing  surface  wa- 
ter, and  not  to  those  governing  water 
courses.  Brandenberg  v.  Zeigler,  62  S.  C. 
18,  39   S.   E.   790,  55:  414 

384.  Overflow  waters  of  a  natural  stream 
in  times  of  ordinary  flood  or  freshet,  flow- 
ing over  or  standing  upon  the  adjacent 
lowlands,  are  not  surface  waters  and  do 
not  cease  to  be  part  of  the  stream,  unless 
and  until  separated  therefrom  so  as  to 
prevent  their  return  to  its  channel.  Uhl 
v.  Ohio  River  R.  Co.  56  W.  Va.  494,  49 
S.   E.   378,  68:  138 

385.  Surface  waters  which  by  natural 
drainage  collect  in  a  natural  basin  or  de- 
pression upon  the  premises  of  a  dominant 
tenement,  and  escape  therefrom  only  by 
percolation  or  evaporation,  forming  there- 
by a  lake  or  pond  permanent  in  its  charac- 
ter, when  so  collected  and  coming  to  rest 
lose  the  character  of  surface  water,  and 
may  not  by  artificial  means,  other  than 
that  incident  to  the  cultivation  of  the  soil, 
be  drained  to  the  damage  of  a  servient  tene- 
ment, without  liability  in  damages  for  such 
act.  Davis  v.  Fry,  14  Okla.  340,  78  Pac. 
180,  69 :  4G0 

386.  Flood  water  of  a  river,  which  forms 
a  continuous  body  with  the  water  flowing 
in  the  ordinary  channel,  or  which  has  de- 
parted from  the  channel  presently  to  return, 
must  be  regarded  as  a  part  of  the  stream  in 
considering  the  right  to  obstruct  its  flow. 
Fordham  v.  Northern  P.  R.  Co.  30  Mont. 
421,  76  Pac.  1040,  66:  556 
Duty  to  care  for. 

For  Editorial  Notes,  see  infra,  IV.  §§  29, 
31,  32. 

387.  Owners  of  improved  property  located 
adjacent  to  an  adequate  sewer  or  drainage 
system  in  a  city  are  required  to  connect 
therewith  the  water  gutters  and  spouts 
upon  buildings,  and  not  to  permit  the  rain 
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water  to  collect  and  discharge  at  a  point  in 
a  public  alley,  where,  by  reason  of  the  vol- 
ume and  force  thus  attained,  it  enters  ad- 
joining premises,  provided  such  connection 
with  the  drainage  system  can  reasonably 
be  made.  Ginter  v.  St.  Mark's  Church, 
95    Minn.    14,    103    N.   W.    738.  69:  621 

388.  Changing  the  accustomed  flow  of 
surface  water  on  a  street,  and  concentrating 
it  in  underground  drains  and  a  vault,  where 
but  part  of  the  water  formerly  had  flowed 
on  the  surface,  is  done  at  the  peril  of  pro- 
viding adequate  means  to  discharge  the  wa- 
ter so  gathered,  and  to  discharge  it  in  a 
way  that  will  not  be  injurious  to  others. 
Lion  V.  Baltimore  City  Pass.  R.  Co.  90  Md. 
266,  44  Atl.  1045,  47:  127 
Deflecting  and  diverting  generally. 

Right  to  Compensation  for.  see  Eminent 
Domain,    359,    360,    389. 

By  Improving  Highway,  see  Highways,  206. 

Injunction  against,  see  Injunction,  206, 
221. 

Liability  of  City  as  to,  see  Municipal  Cor- 
porations, 529-538. 

Bv  Railroad  Embankment,  see  Railroads, 
II.  f. 

For  Editorial  Notes,  see  infra,  IV.  §§  31, 
32.   34. 

389.  Deflecting  surface  water  in  the  prop- 
er use  and  improvement  of  land,  without 
negligence,  does  not  create  a  cause  of  ac- 
tion. Churchill  v.  Beethe,  48  Neb.  87.  66 
N.  W.  992.  35:  442 

390.  Surface  water  on  one's  premises,  in- 
cluding that  which  has  been  thrown  there- 
on from  higher  levels  by  embankments, 
ditches,  drains,  and  culverts,  may  be  law- 
fully turned  and  diverted  from  his  land  to 
the  land  of  another :  and  the  only  remedy 
of  the  latter  is  to  pass  it  on  again  to  other 
lands.  Johnson  v.  Chicago,  St.  P.  M.  &  O. 
R.  Co.  80  Wis.  641.  50  N.  W.  771,       14:  495 

391.  The  diversion  or  altered  transmis- 
sion of  surface  water,  caused  by  the  erec- 
tion of  a  building  upon  land  over  which  it 
is  accustomed  to  ilow,  aflfords  no  ground  of 
action  to  a  person  who  suffers  injury  by 
reason  thereof.  Jessop  v.  Bamford  Bros. 
Silk  Mfg.  Co.  (N.  J.  Err.  &  App.)  66  N.  J. 
L.  641.  51  Atl.  147.  58:329 
Obstructing;  throwing  back. 

Injunction    against,    see    Injunction,   377. 
Limitation    of    Action    for    Injury    by,    see 

Limitation   of   Actions,    140.    141. 
Municipal    Liability    as    to.    see    Municipal 

Corporations,  529-538,  547. 
Bv    Railroad    Embankment,    see    Railroads, 

II.  f. 
See  also  supra.  277.  278. 
For  Editorial  Notes,  see  infra,  IV.  §§  31,  32. 
.392.  The  common -law  rule  regarding  sur- 
face water  as  a  common  enemy  which  a 
landowner  may,  when  necessary  for  the 
protection  of  his  property,  throw  back  on 
neighboring  land  to  the  damage  of  the 
owner  thereof,  exists  in  South  Carolina,  un- 
der S.  C.  Gen.  Stat.  §  2734,  adopting  the 
common  law  of  England.  Edwards  v.  Char- 
lotte, C.  &  A.  R.  Co.  39  S.  C.  472,  18  S.  E. 
58.  22 :  246 

393.  Overflow  water  from  a  river  may  be 


kept  off  from  land  at  a  distance  from  the 
river  by  a  barrier  or  embankment,  although 
this  may  set  it  back  on  land  nearer  the 
river,  if  the  owner  of  the  latter  will  not  co- 
operate with  those  behind  him  in  erecting 
a  levee  on  the  bank  to  protect  all  the  lands 
from  such  overflow.  McDaniel  v.  Cimimings, 
83  Cal.  515,  23  Pac.  795,  8:  575 

394.  The  right  to  interfere  with  the  flow 
of  surface  water  is,  in  Iowa,  governed  by  the 
rule  that,  although  one  may  improve  his 
own  land  as  he  pleases,  he  must  do  it  in  a 
manner  such  as  not  unnecessarily  to  injure 
his  neighbor.  Willitts  v.  Chicago,  B.  &  K. 
C.  R.  Co.  88  Iowa,  281,  55  N.  W.  313. 

21 :  608 

395.  A  landowner's  right  to  defend  his 
land  from  surface  water  is  limited  by  what 
is  reasonable  under  all  the  circumstances 
of  the  case,  including  the  eff'ect  of  his  acts 
upon  neighboring  land.  Franklin  v.  Durgee, 
71  N.  H.  186.  51  Atl.  911.  58:  112 

396.  The  owner  of  a  city  lot  has  not  the 
right  to  fill  in  or  raise  the  surface  so  as  to 
prevent  the  natural  flow  upon  it  of  surface 
water  from  the  higher  ground  of  an  adjoin- 
ing owner,  but  is  subject  to  the  same  rule 
which  governs  rural  propertv.  Carland  v. 
Aurin,  103  Tenn.  555,  53  S.  W.  940. 

48 :  862 

397.  The  owner  of  land  adjoining  a  high- 
way cannot  fill  depressions  in  his  land, 
which  are  natural  outlets  to  drain  the 
water  from  the  highway,  if  the  effect  will 
be  to  cast  the  water  back  onto  the  highway 
and  injure  it,  and  if  such  use  of  his  land  is 
unreasonable  under  all  the  circumstances. 
Franklin  v.  Durgee,  71  N.  H.  186,  51  Atl. 
911,  •  58:  112 

398.  A  drain  made  by  adjoining  propri- 
etors across  their  lands,  to  conduct  the 
waters  that  were  naturally  drained  by  a 
swale  running  in  the  same  direction,  can- 
not be  stopped  up  or  its  course  changed  by 
the  lower  proprietor  without  the  consent  of 
the  other,  after  it  has  been  acquiesced  in 
by  all  parties.  Vannest  v.  Fleming,  79 
Iowa.  638,  44  N-  W.  906,  8:  277 

399.  The  flow  of  water  through  tile  drains 
along  swales  on  one's  own  land  for  carry- 
ing water  therefrom  to  a  ditch  into  which 
it  naturally  drains,  and  which  has  been 
formed  by  the  action  of  the  water,  cannot 
be  obstructed  by  a  lower  proprietor  by  dam- 
ming the  ditch  on  his  own  land,  so  as  to 
cause  the  water  to  set  back  into  the  drains 
and  form  a  pond  on  the  land  of  the  upper 
proprietor,  even  if  the  dam  is  no  higher 
than  the  natural  surface  of  the  swales. 
Wharton  v.  Stevens.  84  Iowa,  107,  50  N.  W. 
562.  15:630 

400.  A  sweat  ditch  constructed  by  a  canal 
company  along  its  embankment  either  upon 
the  site  of  an  old  waterway  which  drained 
adjoining  property,  or  as  a  substitute  for 
one  running  in  the  same  general  direction, 
must  be  considered  as  the  waterway,  so  that 
it  cannot  be  closed  without  liability  for  the 
injuries  thereby  inflicted  on  the  upper 
owner.  Mullen  v.  Lake  Drummond  Canal  & 
W.  Co.   130  N.   C.  496,  41   S.  E.   1027. 

61:  833 


WATERS,  II.  g. 


3021 


Right   to   drain,  generally. 

See  also  supra,  398,  400. 

For  Editorial  Notes,  see  infra,  IV.  §  31. 

401.  The  owner  of  land  has  a  right  to 
drain  it  for  some  proper  use  and  cast  the 
water  upon  adjoining  land,  whether  the 
drainage  is  the  direct  and  sole  purpose  of 
the  improvement  or  only  results  incidentally 
therefrom,  provided  he  does  what  is  reason- 
able to  prevent  unnecessary  injury  to  his 
neighbors,  and  does  not  damage  them  out 
of  proportion  to  the  benefit  he  receives. 
Sheehan  v.  Flynn,  59  Minn.  436,  61  N.  W. 
462,  26 :  632 

402.  An  owner's  right  to  discharge  sur- 
face water  from  his  premises  does  not  ex- 
tend so  far  as  to  permit  him  to  collect  it  in 
a  volume,  and  by  means  of  ai^  artificial 
channel  discharge  it  upon  another's  land, 
contrary  to  the  natural  course  of  drain- 
age, to  the  latter's  damage  and  detriment. 
Todd  v.  York  County  (Neb.)   100  N.  W.  299, 

66:  561 

403.  Water  cannot  be  lawfully  gathered 
in  artificial  drains  and  discharged  onto  the 
lands  of  other  proprietors.  North  Point 
Consol.  Irrigation  Co.  v.  Utah  &  S.  L.  Canal 
Co.  16  Utah,  246,  52  Pac.  168,  40:  851 

404.  A  landowner  who  discharges  a  large 
body  of  surface  water  contrary  to  the  natu- 
ral course  of  drainage,  by  ditches  leading 
into  and  along  a  highway  to  a  ravine, 
through  which  it  flows  across  the  land  of 
another  person  who  is  injured  thereby,  is 
liable  for  the  damages,  when  he  could,  as 
effectively  and  conveniently,  have  drained 
the  water  into  the  ravine  on  his  own  prem- 
ises, in  the  first  instance,  at  a  point  below 
the  premises  of  the  other  party.  Jacobson 
V.  Van  Boening,  48  Neb.  80,  66  N.  W.  993, 

32:229 

405.  Negligence  of  a  landowner  in  exer- 
cising his  right  to  drain  surface  waters 
from  his  land  renders  him  responsible  to 
those  injured  by  his  negligent  acts.  Todd  v. 
York  County    (Neb.)    100  N.   W.  299, 

66:  561 

406.  The  owner  of  land  on  which  surface 
water  has  collected  in  a  pond  cannot,  by 
cutting  through  the  natural  rim  of  the 
basin,  drain  the  water  upon  a  neighbor's 
property  to  his  injury.  Brandenberg  v. 
Zeigler,  62  S.  C.  18,  39  S.  E.  790,  55:  414 
Draining  into  watercourse. 

Pollution,  see  supra,  294-296. 

For  Editorial  Notes,  see  infra,  IV.  §  31. 

407.  It  is  the  duty  of  an  owner  draining 
his  own  land  to  deposit  the  surface  water 
in  some  natural  drain  if  one  is  readily  ac- 
cessible. Sheehan  v.  Flynn,  59  Minn.  436, 
61  N.  W.  462,  26:632 

408.  The  owner  of  lands  through  which  a 
natural  water  course  flows  may  accumu- 
late surface  waters  falling  upon  lands  ad- 
jacent thereto,  and  cast  the  same  into  such 
stream,  without  becoming  liable  to  a  lower 
riparian  owner  for  damages,  so  long  as  the 
natural  capacity  of  the  stream  is  not  ex- 
ceeded. Baldwin  v.  Ohio  Twp.  70  Kan.  102, 
78  Pac.  424,  67 :  642 

409.  An  upper  proprietor  of  landa  is  not 


liable  to  a  lower  proprietor  for  damages 
caused  by  diverting  surface  water  and  cast- 
ing it  into  a  natural  water  course  passing 
through  both  estates,  where  such  diversion 
is  occasioned  by  the  improvement  of  the 
upper  estate  in  good  faith,  and  where  the 
injury  is  incidental,  small,  or  not  occasioned 
by  the  natural  carrying  capacity  of  the 
stream  being  exceeded.  Id. 

410.  A  water  course  exists  within  the  rule 
that  the  owner  of  a  dominant  heritage  may, 
by  ditches  and  drains,  cast  surface  water 
from  his  own  land  into  a  water  course,  even 
if  the  quantity  of  water  thrown  upon  the 
servient  heritage  is  increased,  if  the  con- 
formation of  the  land  is  such  as  to  give  to 
the  surface  water  flowing  from  one  tract 
to  the  other  a  fixed  and  determinate  course 
so  as  to  uniformly  discharge  it  upon  the 
servient  tract  af  a  fixed  and  definite  point. 
Lambert  v.  Alcorn,  144  111.  313,  33  N.  E. 
53,  -21:611 

411.  Widening,  deepening,  or  even  con- 
structing a  drain  beneath  the  surface  of  a 
water  course,  for  the  drainage  of  surface 
water,  does  not  constitute  an  abandonment 
of  the  natural  water  course  so  as  to  destroy 
any  rights  as  to  the  drainage  of  surface 
water  into  it.  Id. 

412.  An  owner  of  land  has  the  right,  in 
the  interest  of  good  husbandry,  to  drain 
ponds  or  basins  thereon  of  a  temporary 
character  and  which  have  no  natural  outlet 
or  course  of  flow,  by  discharging  the  waters 
thereof,  by  means  of  an  artificial  channel, 
into  a  natural  surface-water  drain  on  his 
own  property,  and,  through  such  drain,  over 
the  land  of  another  proprietor  in  the  general 
course  of  drainage  in  that  locality,  even 
though  the  flow  in  such  natural  drain  is 
thereby  increased  over  the  lower  estate,  pro- 
vided that  this  is  done  in  a  reasonable  and 
careful  manner  and  without  negligence.  Al- 
dritt  V.  Fleischauer   (Neb.)   103  N.  W.  1084, 

70:  301 

413.  The  rule  preventing  the  removal  of 
natural  barriers  so  as  to  let  water  flow  onto 
lower  lands,  which  would  not  otherwise 
flow  in  that  direction,  does  not  apply  to  the 
deepening  of  the  natural  outlet  over  the  rim 
of  a  surface-water  pond,  so  as  to  drain  the 
pond.  I^ambert  v.  Alcorn,  144  111.  313,  33 
N.  E.  53,  21:611 

414.  Deepening  the  natural  line  of  drain- 
age at  the  outlet  of  a  pond  or  marsh  fed  en- 
tirely by  surface  water,  without  doing  any- 
thing, more  than  is  necessary  in  the  interests 
of  good  husbandry,  does  not  constitute  a 
cause  of  action  in  favor  of  the  owner  of 
lower  lands  on  which  the  water  will  be  more 
liable  to  overflow  or  will  overflow  in  greater 
quantities  in  case  of  unusually  heavy  rains, 
where  it  does  not  appear  that  he  cannot 
protect  himself  at  small  expense  compared 
with  the  benefits  resulting  to  the  upper 
proprietor  fiom  the  improved  drainage  of 
his  lands.  Gilfillan  v.  Schmidt,  64  Minn. 
29,  66  N.  W.  126,  31 :  547 

415.  An  owner  has  the  right  to  protect 
hia  land  from  surface  water,  and,  in  the  in- 
terest of  good  husbandry,  to  drain  lagoons 
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or  basins  thereon  of  a  temporary  character 
by  discharging  sucli  surface  waters,  by 
means  of  artificial  channels,  into  a  natural 
surface-water  drain  on  his  own  property, 
and  through  such  drain  or  channel  on  and 
over  the  land  of  another,  provided  such  per- 
son acts  in  a  reasonable  and  careful  manner 
and  without  negligence;  and  the  injury,  if 
any,  resulting  therefrom  to  such  lower  pro- 
])rietor  by  reason  of  the  increased  flowage 
in  the  natural  surface-water  drain,  will  be 
accounted  damnum  absque  injuria.  Todd  v. 
York  County    (Neb.)    100  N.  W.  299, 

66:  561 

416.  A  city  which  in  accordance  with 
Iowa  acts  19th  Gen.  Assem.  chap.  89,  §  3, 
and  Iowa  Code  1873,  §  527,  has  made  sub- 
stantial and  expensive  improvements  of  a 
permanent  character  to  keep  open  the  natu- 
ral outlet  for  surface  water*  flowing  through 
a  water  course  may  maintain  an  action  to 
enjoin  the  obstruction  of  such  water  course 
by  the  owners  of  the  land  through  which  it 
runs,  although  it  is  dry  at  all  times  except 
in  case  of  melting  snow  or  unusually  heavy 
rainfall,  at  which  times  water  flows  into  it 
onlv  a  few  days  at  a  time.  Waverly  v. 
Page,    105   Iowa,   225,   74  N.   W.   938, 

40:  465 

417.  A  lower  riparian  proprietor  who  is 
injured  by  the  act  of  a  road  overseer  who 
in  good  faith  made  a  substantial  improve- 
ment to  a  highway  by  grading  it  up  and  by 
cutting  a  ditch  along  its  side,  whereby  sur- 
face waters  were  gathered  and  cast  into  a 
natural  water  course  flowing  across  such 
highway,  to  the  damage  of  such  lower  pro- 
prietor, cannot  recover  damages  or  enjoin 
the  maintenance  of  such  ditch;  it  not  ap- 
pearing that  such  damages  were  occasioned 
by  the  overflow  of  the  stream  by  reason  of 
the  increased  flow  of  water  therein.  Bald- 
win v.  Ohio  Twp.  70  Kan.  102,  78  Pac.  424, 

67 :  642 
Draning  into  swamp. 

418.  The  owner  of  a  swamp  which  is  the 
natural  place  of  deposit  of  the  surface 
waters  and  perennial  streams  for  the  higlier 
adjoining  territory  cannot  complain  because 
a  municipal  corporation  continues  to  deposit 
such  waters  on  such  swamp  by  means  of 
mere  storm  sewers  after  such  swamp  has 
been  im])roved.  St.  Paul  &  D.  R.  Co.  v. 
Duluth,  56  Minn.  494,  58  N.  W.   159, 

23:  88 
Easement  of  drainage. 

411).  The  owner  of  land  next  a  rivar  has 
an  easement  or  riglit  to  liave  surface  water, 
including  seepage  water  escaping  from  a 
levee  along  the  river,  flow  without  obstruc- 
tion from  his  land  to  lower  land  of  an  ad- 
joining owner.  Gray  v.  McWilliams,  98  Cal. 
157,  32  Pac.  976,  21  :  593 

420.  An  easement  for  the  discharge  of 
surface  water  upon  lower  land  adjoining 
is  not  given  by  C!al.  Code  Civ.  Proc.  §  801. 
That  section  is  a  mere  definition  of  ease- 
ments appurtenant,  and  does  not  prescribe 
or  regulate  the  manner  of  acquiring  them. 
McDaniel  v.  Cummings,  83  Cal.  515,  23  Pac. 
795,  8:575 


Seepage  from  irrigation. 

421.  Seepage  and  surplus  water  from 
lands  irrigated  must  be  controlled  by  those 
who  irrigate  their  lands,  so  as  not  injuri- 
ously to  affect  the  rights  of  others.  North 
Point  Consol.  Irrigation  Co.  v.  Utah  &  S.  L. 
Canal   Co.   16  Utah,  246,   52   Pac.    168, 

40:  851 

422.  The  natural  flow  of  seepage  waters 
from  irrigated  land  to  the  land  of  lower 
proprietors  is  not  a  privilege  of  the  owners 
of  the  higher  land,  who  bring  the  water  for 
irrigation  by  artificial  means.  Id. 

423.  A  canal  constructed  by  a  corporation 
for  the  purpose  of  drainage  and  also  of  irri- 
gation cannot  be  used  for  the  drainage  of 
waters  that  are  unfit  for  irrigation  because 
they  are  so  strongly  mineralized  as  to  be  de- 
structive to  vegetable  growth.  Id. 
Artificial  water  supply. 

Disposing  of  Waters  from,  see  supra,  295, 
296. 

424.  Water  brought  in  large  quantities  to 
a  brewery  for  the  purpose  of  cooling  beer 
and  cleaning  utensils  cannot  be  discharged 
upon  the  surface  of  the  ground  in  such  man- 
ner as  to  injure  neighboring  proprietors. 
Baltimore  Breweries  Co.  v.  Ranstead,  78 
Md.  501,  28  Atl.  273,  27:  294 

h.  Subterranean    Waters;    Springs;    Wells. 

Prior  Appropriation,  see  supra,  II.  f, — 
especially,  331-338,  359,  364. 

Prescriptive  Rights  in,  see  infra,  521. 

Prohibiting  Waste  from  Artesian  Wells,  see 
Constitutional  Law,  987. 

Judicial  Notice  of  Artesian  Well,  see  Evi- 
dence, 61. 

Evidence  of  Damages  to  Spring,  see  Evi- 
dence, 1879. 

Proof  of  Rights  in  Water  of  Spring,  see  Evi- 
dence, 2277. 

Well  and  Pump  in  Highway,  see  Highways, 
60-63. 

Right  to  Bore  Well  in  Highway  for  Sprin- 
kling, see  Highways,  44. 

Injunction  against  Polluting  Waters  of 
Spring  or  Well,  see  Injunction,  210-212. 

Injunction  against  Covering  Well,  see  In- 
junction, 184. 

Revocation  of  License  to  Use  Water  from 
Spring,  see  License,  27. 

Finding  as  to  Spring,  see  Trial,  878. 

For  Editorial  Notes,  see  infra,  IV.  §§  33,  34. 

425.  The  distinction  between  the  rights 
in  surface  and  in  subterranean  waters  is 
not  founded  on  the  fact  of  their  location 
above  or  below  ground,  but  on  the  fact  of 
Knowledge,  actual  or  reasonably  acquirable, 
of  their  existence,  location,  and  course. 
Collins  v.  Chartiers  Valley  Gas  Co.  131  Pa. 
143,  18  Atl.  1012,  6:  280 
Percolating  water  generally. 

Prior  Appropriation,  see  supra,  331-333.  359. 

Adverse  Use ;  Prescription,  see  infra,  525. 

Presumption  as  to.  see  Evidence,  681. 

See  also  supra,  250;  infra,  432. 

For  Editorial  Notes,  see  infra,  IV.  §§  33,  34. 

426.  Percolating   water   is   regarded  as  a 
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part  of  the  earth  itself,  as  much  as  the  soil 
and  the  stones,  with  the  same  absolute  right 
of  use  and  appropriation  by  the  owner  of 
the  land  in  which  it  is.  Wheelock  v.  Jacobs, 
70  Vt.  162,  40  Atl.  41,  43:105 

427.  Subsurface  water  without  any  dis- 
tinct, definite,  and  known  channel,  may  be 
appropriated  by  the  owner  of  the  soil 
through  which  it  percolates  or  filters,  and 
he  may  dig  into  his  own  soil  for  that  pur- 
pose, although  by  so  doing  the  water  is  en- 
tirely diverted  from  the  land  of  another  to 
which  it  would  naturally  have  passed. 
Tampa  Waterworks  Co.  v.  Cline,  37  Fla. 
58G,  20  So.  780,  33:  37G 

428.  The  owner  of  a  portion  of  a  tract  of 
land  which  is  saturated  below  the  surface 
with  an  abundant  supply  of « percolating 
water  cannot  remove  water  from  wells 
thereon  for  sale,  if  the  remainder  of  the 
tract  is  thereby  deprived  of  water  necessary 
for  its  profitable  enjoyment.  Katz  v.  Walk- 
inshaw,  141  Cal.  116,  70  Pac.  663,  74  Pac. 
766,  64:236 
On  public  lands. 

For  Editorial  Notes,  see  infra,  IV.  §§  33,  37. 

429.  The  discoverer  of  a  flow  of  percolat- 
ing waters  on  the  public  lands  may,  by 
digging  wells  and  improving  them  and  con- 
stantly using  the  water  for  a  beneficial  pur- 
pose, acquire  a  right  to  take  water  from 
such  wells  as  against  one  who  by  subse- 
quent location  acquires  title  to  the  land. 
Sullivan  v.  Northern  Spy  Min.  Co.  11  Utah, 
438,  40  Pac.  709,  30:  186 
Underground  reservoir. 

Injunction  against  Wasting  Water  from,  see 

Injunction,  470. 
See  also  infra,  443,  447. 

430.  A  landowner  has  a  right  to  make 
such  beneficial  use  of  water  from  under- 
ground reservoirs  in  the  improvement  of 
his  estate  as  he  may  choose.  Barclay  v. 
Abraham,  121  Iowa,  619,  96  N.  W.   1080, 

64:  255 
Subterranean  stream. 
Prior    Appropriation,    see    supra,    336-338, 

359,  364. 
Burden  of  Proof  as  to,  see  Evidence,  682. 
Proof  of  Existence  of,  see  Evidence,  2344. 
For  Editorial  Notes,  see  infra,  IV.   §  34. 

431.  A  subterranean  stream  flowing  in  a 
well-defined  channel  cannot  be  diverted,  pol- 
luted, or  improperly  used  by  the  owner  of 
the  land  through  which  it  flows,  any  more 
than  if  the  stream  ran  upon  the  surface. 
Tampa  Waterworks  Co.  v.  Cline,  37  Fla. 
586,  20  So.  780,  33:376 

432.  The  flowing  of  water. upon  and  be- 
neath the  surface  of  lands  between  a  natu- 
ral lake  of  about  60  acres  in  extent,  and  a 
creek  into  which  they  discharge,  constitutes 
a  water  course,  where  the  flow  is  all  in  the 
same  direction  and  a  part  of  the  way  along 
a  distinct  and  plainly  marked  channel,  al- 
though for  some  of  the  distance  it  spreads 
over  wide  reaches  of  marsh  and  swamp  lands 
and  percolates  the  soil  in  many  and  most 
places  between  the  lake  and  the  creek.  Case 
V.  Hoffman,  84  Wis.  438,  54  N.  W.  793, 

20:  40 

433.  Water    percolating    from    mountain 


slopes  to  the  valley,  where  it  reaches  an 
impervious  barrier,  and  is  held  under  an 
impervious  stratum  of  earth,  so  that,  when 
the  latter  is  perforated,  the  pressure  from 
above  causes  artesian  wells,  cannot  be  re- 
garded as  a  water  course  so  as  to  confer  ri- 
parian rights  upon  owners  of  the  surface. 
Katz  V.  Walkinshaw,  141  Cal.  116,  70  Pac. 
663,  74  Pac.  766,  64 :  236 

434.  No  definite  subterranean  stream 
which  supplies  artesian  wells  is  shown  by 
the  facts  that  such  wells  may  be  obtained 
over  a  space  21/3  by  5  miles;  that  water  la 
struck  in  a  stratum  of  lime  or  sandstone; 
and  when  it  is  found  the  drill  bit  rests  on 
the  bottom  of  the  well  and  makes  no  sudden 
drop.  Huber  v.  Merkel,  117  Wis.  355,  94 
N.  W.  354,  62 :  589 
Cutting  off  spring. 

See  also  supra,  359 ;  infra,  442,  483. 

435.  One  has  the  right  to  dig  trenches 
upon  his  own  land  for  a  useful  purpose,  al- 
though percolating  waters  are  thereby  di- 
verted from  a  spring  from  which  others  ob- 
tain a  water  supply,  and  from  which  a  natu- 
ral stream  of  water  has  flowed,  where  his 
trenches  do  not  intercept  any  natural 
stream,  either  surface  or  subterranean. 
Southern  P.  R.  Co.  v.  Dufour,  95  Cal.  615, 
30  Pac.  783,  19:92 

436.  Interrupting  the  flow  of  water  to  a 
spring  on  one's  own  land  by  digging  a  well 
and  ditches  thereon  constitutes  an  unlawful 
diversion  of  the  water  from  the  spring, 
where  an  implied  grant  of  the  use  of  the 
waters  of  the  spring  has  been  made  to  the 
grantee  of  an  adjoining  farm.  Paine  v. 
Chandler,  134  N.  Y.  385,  32  N.  E.  18,    19:  99 

437.  A  stream  of  water  large  enough  to 
fill  a  %  in.  pipe,  running  through  a  fissure  of 
hole  in  the  bed  rock  several  feet  below  the 
surface  of  the  ground,  but  not  flowing  in  a 
well-deflned  channel  underground,  is  to  be 
deemed  percolating  water,  which  can  be  ap- 
propriated by  the  owner  of  the  land,  with- 
out liability  to  the  owner  of  a  spring  a 
short  distance  therefrom,  into  which  some 
of  the  water  has  been  accustomed  to  find  its 
way.  Wheelock  v.  Jacobs,  70  Vt.  162,  40 
Atl.  41,  43:  105 
Draining  well. 

Measure  of  Damages  for,  see  Damages,  437. 
See  also  infra,  444,  446,  450. 

438.  A  landowner  has  a  right  to  sink  a 
well  on  his  land  and  use  the  water  there- 

,from  as  he  chooses,  or  allow  it  to  flow  away 
regardless  of  the  effect  of  such  use  upon  his 
neighbor's  wells;  and  such  right  is  not  af- 
fected by  malicious  intent.  Huber  v.  Mer- 
kel, 117  Wis.  355,  94  N.  W.  354,         62:  589 

439.  The  right  of  a  landowner  to  sink 
wells  and  gather  and  use  percolating 
waters  as  he  will,  even  though  the  flow  of 
his  neighbor's  well  be  diminished,  cannot  be 
taken  away  from  him  or  impaired  by  legisla- 
tion, unless  by  the  exercise  of  the  eminent 
domain   or   the    police   power.  Id. 

440.  A  railroad  company  which  sinks  a 
large  and  deep  well  on  its  own  property  to 
secure  water  for  the  use  of  its  shops  and  en- 
gines is  not  liable  for  injury  thereby  caused 
to  the  owners  of  neighboring  land,  although 
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it  pumps  therefrom  such  large  quantities 
of  water  that  the  subterranean  water  is 
drawn  from  the  surrounding  land,  and  the 
wells  thereon  are  deprived  of  their  water 
supply.  Houston  &  T.  C.  R.  Co.  v.  East,  98 
Tex.   146,  81   S.  W.  279,  66:  738 

441.  The  grant  of  an  easement  to  draw 
water  from  a  well  by  a  pipe  laid  in  the 
ground  as  used  at  the  time  of  the  grant, 
through  which  pipe  the  water  flowed  by 
gravitation,  does  not  preclude  the  grantor 
or  his  subsequent  vendee  from  digging  an- 
other well  or  reservoir  on  his  own  land,  al- 
though the  result  may  be  to  destroy  the 
value  of  the  easement  by  diversion  of  the 
water  which  formerly  percolated  into  the 
well.  Davis  v.  Spaulding,  157  Mass.  431, 
32  N.  E.  650,  19:  102 
Letting  water  go  to   waste. 

See  also  supra,  438. 

442.  A  landowner  will  be  enjoined  from 
draining,  collecting,  and  diverting  percolat- 
ing waters  on  his  premises  for  the  sole  pur- 
pose of  wasting  them,  where  such  acts  will 
destroy  or  materially  injure  the  spring  of  a 
water  company  which  makes  use  of  the 
water  thereof  for  supplying  the  people  of  a 
municipality  with  water  for  domestic  use. 
Stillwater  Water  Co.  v.  Farmer,  89  Minn. 
58,  93  N.  W.  907,.  60:  875 

443.  There  is  no  right  to  draw  water  from 
a  common  underground  reservoir  merely  for 
the  purpose  of  wasting  it,  to  the  injury  of 
other  landowners  having  equal  rights  to  use 
any  means  of  access  to  it,  or  of  maliciously 
depriving  them  of  its  beneficial  use.  Bar- 
clay V.  Abraham,  121  Iowa,  619,  96  N.  W. 
1080,  64:  255 

444.  Letting  the  water  go  to  waste  from  a 
flowing  well  when  not  needed  will  not  pre- 
clude the  owner  from  recovering  damages  for 
cutting  off  the  flow  by  pmnping  another 
well,  where  it  does  not  appear  that  the  in- 
jury would  have  been  lessened  by  preventing 
the  escape  of  the  water  at  other  times. 
Willis  V.  Perry,  92  Iowa,  297,  60  N.  W. 
727,  26:  124 
Use  for  public  purposes. 

445.  The  purchase  of  land  including  a 
spring  will  not  justify  diverting  it  from -its 
natural  channel  to  supply  a  citv  with  water. 
Lord  V.  Meadville  Water  Co.  'l35  Pa.  122, 
19  Atl.   1007,  8:  202 

446.  The  use  of  water  from  a  flowing 
well  for  usual  domestic  purposes  cannoj, 
lawfully  be  impaired  by  pumping  from  an- 
other well  which  reaches  the  same  subter- 
ranean stream  for  a  citv  water  supply. 
Willis  V.  Perry,  92  Iowa,  297,  60  N.  W.  727, 

26:  124 

447.  The  draining  of  the  underground 
sources  of  a  surface  stream  by  j)umping 
water  from  wells  to  supply  a  city  reservoir 
renders  tlie  city  liable  to  the  ownrr  of  the 
land  through  which  the  stream  naturally 
flows,  although  the  city  is  the  owner  of  the 
land  on  which  the  wells  are  located.  Smith 
V.  Brooklyn.  160  N.  Y.  357.  54  X.  E.  787, 

45:604 

448.  The  draining  of  land  of  a  private  pro- 
prietor  by    city    pumping    works    which    ex- 


haust from  all  the  region  thereabout  the 
natural  supply  of  underground  or  subsurface 
water,  and  thus  prevent  the  raising  upon  it 
of  crops  to  which  the  land  was  and  is  pe- 
culiarly adapted,  or  destroy  such  crops  after 
they  are  grown  or  partly  grown,  renders  the 
city  liable  to  him  for  the  damages  which  he 
sustains,  and  entitles  him  to  an  injunction 
against  a  continuance  of  the  wrong.  Forbell 
v.  New  York,  164  N.  Y.  522,  58  N.  E.  644, 

51:  695 

449.  The  use  for  a  public  bath  house  and 
steam  washer  for  washing  bathing  towels, 
of  water  from  a  flowing  well,  is  an  extraor- 
dinary and  artificial  use,  as  is  also  the  use 
of  water  from  such  a  well  for  a  city  water 
supply,  within  the  rule  that  the  rights  to 
water  for  artificial  uses  are  equal.  Willis  v. 
Perry,   92   Iowa,   297,   60   N.   W.   727, 

26:  124 

450.  The  reasonableness  of  the  use  of 
water  from  a  well  for  artificial  and  extraor- 
dinary uses,  such  as  that  for  a  public 
bath  house  or  for  a  city  water  supply,  which 
interferes  with  the  similar  use  of  water  from 
another  well  fed  by  the  same  subterranean 
stream,  depends  on  the  facts  and  circum- 
stances, and  the  number  and  wants  of  other 
well-owners  on  the  stream.  Id. 
Pollution. 

See    also    supra,    431. 

For  Editorial  Notes,  see  infra,  IV.   §  34. 

451.  Although  one  may  appropriate  all 
the  undergroimd  water  in  his  soil,  he  has  no 
right  to  poison  it,  however  innocently,  or  to 
contaminate  it,  so  that  when  it  reaches  his 
neighbor's  land  it  will  be  unfit  for  use  either 
by  man  or  beast.  Kinnaird  v.  Standard  Oil 
Co.  89  Ky.  468,  12  S.  W.  937,  7 :  451 

452.  Damages  for  injuries  to  wells  of 
clear  fresh  water  by  the  rising  and  mixing 
of  salt  water  from  a  lower  stratum,  caused 
by  boring  for  gas  or  oil,  may  be  recovered 
from  the  party  boring,  if  he  knew  or  ought 
to  have  known  of  the  existence  of  the 
stratum  of  clear  water,  and  of  the  deeper 
stratum  of  salt  water,  and  could,  at  a  rea- 
sonable expense,  have  shut  off  the  salt  water 
from  the  fresh,  and  thus  prevented  the  in- 
jury. Collins  V.  Chartiers  Valley  Gas  Co. 
131    Pa.    143,    18    Atl.    1012,  6:280 

453.  The  owner  of  oil  stored  in  large 
quantities  near  a  spring  of  water  cannot 
resist  a  claim  for  damage,  by  its  leakage, 
to  the  spring  by  pollution  of  the  under- 
ground currents  of  water  that  feed  the 
spring,  because  he  did  not  know  the  water 
was  affected  by  it,  when  the  oil  could  be 
seen  in  puddles  outside  of  the  building  in 
which  it  was  stored.  Kinnaird  v.  Standard 
Oil  Co.  89  Ky.  468,  12  S.  W.  937,         7 :  451 

i.  Irrigation;  Ditches;  Water  Rights. 

Power  of  Legislature  to  Provide  for,  see 
supra,  39. 

Adverse  Use;  Prescription,  see  infra,  519, 
520,  522-524. 

Doctrine  of  Prior  Appropriation  as  to  Irri- 
gation, see  supra,  II.  f. — especially  304, 
305,  309,  310,  313.  320,  335,  339,  340, 
342.  34G-348,  355,  356,  370,  372, 
375-380. 
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SeepaTe    from    Irrigation,    see    supra,    421- 

423. 
Pollution  of  Irrigation   Supply,   see  supra, 

285,  286. 
Transfer  of   Right  to  Use  Water   for   Irri- 
gation, see  infra,  485-493. 
Delegation  of  Power  to  Board  of  Irrigation, 

see  Constitutional  Law,  233. 
Condemnation   of   Land    for   Irrigation,   see 

Eminent  Domain,   20,   22,   38,   139. 
Judicial  Notice  of  Custom  as  to  Irrigation, 

see  Evidence,  137. 
Injunction  against  Use  of  Water  for  Irriga- 
tion, see  Injunction,  83,  493,  511. 
As   to    Irrigating    Districts,    see    Irrigating 

Districts. 
Pollution  of  Water  Used  for  Irrigation,  as 

Nuisance;   see  Nuisances,   ^9,  60. 
Right  to  Repair  Ditch,  see  Easenfents,  66. 
Conclusiveness  of  Judgment  as  to  Carrying 

Capacity  of  Ditch,  see  Judgment,  171. 
Third  Person's  Right  of  Action  on  Covenant 

to  Repair  Ditch,  see  Parties,  05. 
Review  of  Decree  as  to  Carrying  Capacity  of 

Ditch,  see  Review,  7. 
Enforcing  Contract  to  Make  Ditch,  see  Spe- 
cific  Performance,   53. 
Damage  to  Ditches,  see  Trespass,  8,  11. 
Purchase  of  Land  Subject  to  Rights  of  Ex- 
isting Irrigation  Ditch,  see  Vendor  and 

Purchaser,  98. 
Damages   for   Injury   to  Water   Rights,   see 

Damages,  III.  k,  3. 
Consequential  Injuries  to  Water  or  Water 

Rights,  see  Eminent  Domain,  III.  e,  3. 
Effect  of  Foreclosure  on  Fund  Arising  from 

Condemnation     of     Water    Right,    see 

Mortgage,  162. 
Estoppel   as   to  Rights,   see   Estoppel,    182- 

186,  201-203. 
Presumption    and    Burden    of    Proof   as    to 

Rights,    see    Evidence,    681-684,    728. 
Injunction  as   to   Water  Rights   Generally, 

see  Injunction,  I.  f. 
Alleging    Ownership    of    Water    Right,    see 

Pleading,   264. 
Title  of  Statute  as  to,  see  Statute,  239-241. 
Effect   of   Statute   on  Existing  Rights,   see 

Statutes,  537. 
Finding  as  to,  see  Trial,  878. 
See  also  infra,  485,  486. 
For  Editorial  Notes,  see  infra,  IV.  §§  17,  21, 

32,  37,  38. 

454.  The  common-law  rule  defining  the 
rights  of  riparian  proprietors  cannot  be  held 
inapplicable  to  the  conditions  prevailing  in 
Nebraska  because  irrigation  is  found  essen- 
tial to  "successful  agriculture  in  certain  por- 
tions of  the  state.  Crawford  Co.  v.  Hall, 
67   Neb.   325;   93   N.   W.   781,  60:889 

455.  The  common-law  doctrine  of  ripa- 
rian rights  is  not  inapplicable  to  an  arid 
region  in  which  irrigation  is  necessary  to 
make  the  land  productive.  Benton  v.  John- 
cox,  17  Wash.  277,  49  Pac.  495.  39:  107 

450.  The  use  of  the  water  of  a  running 
stream  for  irrigation,  after  its  primary  uses 
for  quenching  thirst  and  other  domestic  re- 
quirements have  been  subserved,  is  one  of 
the  common-law  rights  of  a  riparian  propri- 
L.R.A.  Diff.— 190. 


etor.     Clark  v.   Allaman,   71   Kan.   206,   80 
Pac.   571,  70:  971 

457.  The  right  to  raise  water  by  means  of 
pumps  for  purposes  of  irrigation  may  be 
included  in  the  rights  of  a  riparian  pro- 
prietor. Charnock  v.  Higuerra,  HI  Cal.  473, 
44  Pac.  171,  32:  190 
Extent  of  use  generally. 

458.  Water  cannot  be  taken  from  a  stream 
to  irrigate  riparian  land,  in  such  quantities 
as  to  injure  materially  lower  proprietors  in 
the  stream.  Jones  v.  Conn,  39  Or.  30,  64 
Pac.  855,  65  Pac.  1068,  54:  630 

459.  The  use  of  water  by  a  riparian  pro- 
prietor for  irrigation  purposes  must  be  rea- 
sonable under  all  the  circumstances;  and 
the  right  must  be  exercised  with  due  re- 
gard to  the  equal  right  of  every  other  ripar- 
ian owner  along  the  course  of  the  stream. 
Clark  V.  Allaman,  71  Kan.  206,  80  Pac.  571, 

70:  971 

460.  Each  riparian  owner  is  entitled  to 
make  reasonable  use  of  water  from  the 
stream  for  purposes  of  irrigation,  subject  to 
the  right  of  other  riparian  owners  to  have 
natural  use  of  the  water  for  cooking  and 
for  quenching  thirst.  Watkins  Land  Co.  v. 
Clements,   98   Tex.   578,   86   S.   W.   733, 

70:  9G4 

461.  A  riparian  proprietor's  right  to  the 
use  of  water  of  a  stream  is  ordinarily  lim- 
ited to  its  use  for  domestic  purposes,  and,  if 
applied  to  the  irrigation  of  riparian  lands, 
to  a  reasonable  use  for  such  purpose  in  view 
of  an  equal  right  to  the  use  belonging  to  all 
other  riparian  proprietors.  Crawford  Co. 
V.    Hall,   67    Neb.   325,   93    N.   W.    781, 

60:  889 

462.  Although  a  riparian  owner  may  take 
water  from  a  stream  for  purposes  of  irriga- 
tion, his  use  of  the  n  •  ter  for  such  purposes 
must  be  reasonable  \vith  reference  to  the 
size,  situation,  and  character  of  the  stream,  • 
the  uses  to  which  its  waters  may  be  put  by 
other  riparian  owners,  the  season  of  the 
year,  and  the  nature  of  the  region;  and  he 
must  not,  in  so  doing,  unreasonably  diminish 
or  wholly  consume  such  water,  to  the  in- 
jury of  other  owners,  nor  so  as  to  prevent 
reasonable  use  of  it  by  them.  Meng  v. 
Coffey,   67    Neb.    500,   93    N.    W.   713. 

60:910 

463.  What  is  a  reasonable  use  of  water 
for  irrigation  is  largely  a  question  of  fact, 
depending  on  the  circumstances  of  each  case, 
and  one  which  may  be  viewed  with  consid- 
erable liberality  in  semi-arid  regions,  where 
use  for  such  purposes  necessarily  involves 
much  loss;  but  waste,  needless  diminution, 
or  total  consumption  of  a  stream,  to  the 
injury  of  others,  is  clearly  unreasonable. 

Id. 

464.  A  diminution  of  the  flow  of  water 
over  riparian  land,  caused  by  its  use  for 
irrigation  purposes  by  upper  riparian  pro- 
prietors, occasions  no  injury  for  which  dam- 
ages may  be  allowed,  unless  it  results  in 
subtracting  from  the  value  of  the  land  by 
interfering  with  the  reasonable  uses  of  the 
water    which    the    landowner    is    able    to 
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eniov.     Clark   v.  Allaman.  71   Kan.  206,  80 
PaVsTl,  70:971 

465.  A  lower  riparian  proprietor  cannot 
complain  of  the  use  by  an  upper  proprie- 
tor of  water  for  irrigating  purposes,  if  the 
amount  taken  is  not  sufficient  to  injure  him 
materially  or  to  interfere  in  any  substantial 
way  with  his  right  as  a  riparian  proprietor. 
Joiies  V.  Conn  39  Or.  30,  64  Pac.  865,  65  Pac. 
1068,  54:  630 

466.  An  easement  to  carry  water  in  an 
open  ditch  over  another's  premises  does 
not  involve  the  right,  against  his  will,  to 
carry  the  same  quantity  in  covered  pipes 
laid  in  a  closed  ditch,  even  if  the  change 
would  be  beneficial  to  both  parties.  Allen 
V.  San  Jo8#  Land  &  W.  Co.  92  Cal.  138.  28 
Pac.  215,  15:  93 
For  what  lands  water  may  be  taken. 
See  also  infra,  492,  493. 

467.  In  determining  the  quantity  of  la.nd 
tributarv  to  and  lying  along  a  stream,  which 
a  single"  proprietor  may  irrigate,  the  prin- 
ciple of  equality  of  right  with  others  should 
control,  irrespective  of  the  accidental  matter 
of  governmental  subdivisions  of  the  land. 
Clark  V.  Allaman,  71  Kan.  206,  80  Pac.  571, 

70:  971 

468.  The  right  of  riparian  proprietor  as 
such  to  use  water  for  purposes  of  irrigation 
is  limited  to  riparian  lands,  and  cannot  be 
extended  to  lands  contiguous  to  the  ripa- 
rian land:  nor  can  water  be  diverted  to 
nonriparian  lands  which  might  be  used  on 
riT)arian  lands,  but  is  not.  Crawford  Co.  v. 
Hall.  67  Neb.  325,  93  N.  W.  781,  60:  889 

469.  The  boundaries  of  the  government 
subdivisions,  so  far  as  they  lie  within 
a  watershed,  will  govern  in  determining 
what  land  is  riparian,  so  as  to  be  entitled 
to  the  use  of  water  from  the  stream  for 
irrigation  purposes,  in  the  absence  of  spe- 
cial circumstances.  Watkins  Land  Co.  v. 
Clements,  98  Tex.  578,  86  S.  W.  733,    70:  964 

470.  The  right  of  a  riparian  proprietor  to 
use  the  water  for  irrigating  purposes  is 
not  limited  to  the  tract  of  land  bordering 
on  the  stream,  as  first  segregated  and  sold 
by  the  government,  but  extends  to  lands 
lying  back  of  such  tract  and  purchased  by 
liim  from  other  persons.  Jones  v.  Conn  39 
Or.  30.  64  Pac.  855,  65  Pac.  1068,       54:  630 

471.  Irrigation  of  riparian  land  cannot  be 
prevented  by  the  fact  that  it  is  divided 
from  the  stream  by  a  natural  ridge  over 
which  the  water  will  not  flow  tiirough 
ditches  wholly  on  the  proprietor's  own  land, 
and  which  will  prevent  its  return  to  the 
stream.  I"- 

472.  The  altitude  of  the  land  of  a  ripa- 
rian proprietor,  which  makes  it  impossible 
to  irrigate  it  solely  by  natural  gravitation 
from  the  stream  with  the  aid  of  ditches 
and  dams  thereon  which  will  not  back  the 
water  on  lands  of  other  persons,  will  not 
defeat  his  right  to  a  just  and  equal  propor- 
tion of  the  water  for  irrigating  purposes. 
Charnock  v.  Higuerra,  111  Cal.  473,  44  Pac. 
171,  32:  190 


Rights  in  ditches  or  canals. 

Nonuser   or   Abandonment,   see   supra,   376, 

380. 
Pollution,  see  infra,  519. 
Estoppel  as  to,  see  Estoppel,  184,  185.  201. 
Revocation   of    License   as   to,   see    License, 

11-16.  26. 
See  also  supra.  339,  400;  infra,  487. 
For  Editorial  Notes,  see  infra,  IV.  §  38. 

473.  The  reservation  of  vested  rights  of 
the  owners  of  ditches  provided  for  by  Hill's 
(Or.)  Ann.  Laws,  §§  4057-60,  on  the  issue 
of  patents  for  land  by  the  state,  is  not 
the  grant  of  a  new  easement,  but  the  rec- 
ognition of  a  pre-existing  right.  Carson  v. 
Centner,  33  Or.  512,  52  Pac.  506,  43:  130 

474.  Ditches  and  water  rights  are  real 
estate  under  Id.  Rev.  Stat.  §  2825.  Ada 
Countv  Farmers'  Irrig.  Co.  v.  Farmers'  Ca- 
nal Co.  5  Idaho,  793,  51  Pac.  990,         40:  485 

475.  Possessory  rights  and  rights  of  way 
for  irrigating  ditches  and  the  right  to  the 
use  of  water  may  each  have  an  existence 
independent  of  the  other.  Id. 

476.  One  irrigating  company  has  no  right 
to  connect  with  the  ditches  of  another  or 
take  water  therefrom  without  the  latter's 
consent,  under  the  Nebraska  irrigation  law 
of  1889.  Paxton  &  H.  Irrig.  C.  &  L.  Co. 
V.  Farmers'  &  M.  Irrig.  &  L.  Co.  45  Neb. 
884,  64  N.  W.  343,  29:  853 

477.  Users  of  water  from  an  irrigation 
ditch  or  canal  acquire  such  a  property 
right  as  they  may  transfer  to  other  lands 
under  such  ditch  or  canal.  Hard  v.  Boise 
Citv  Irrig.  &  Land  Co.  9  Idaho,  589,  76  Pac. 
33L  65:  407 

478.  One  owning  the  right  to  take  water 
from  an  irrigation  canal  may  sell  and  trans- 
fer such  right,  and  the  purchaser  may 
transfer  it  to  other  lands  under  the  canal, 
so  long  as  the  change  of  place  does  not 
interfere  with  the  rights  of  others.  Id. 

479.  One  over  whose  land  an  irrigation 
canal  has  been  extended  to  supply  the 
needs  of  a  farming  community  has  no 
right  to  destroy  the  canal,  but  must  resort 
to  action  to  recover  damages  for  the  injury 
done  to  his  property.  Crescent  Canal  Co. 
V.  Montgdmery,  143 'Cal.  248,  76  Pac.  1032, 

65:  940 
Measurement  of  water  right. 
Enforcement  of  Judgment  as  to,  see  Judg- 
ment. 394. 
See  also  supra.  340. 
For  Editorial  Notes,  see  infra,  IV.  §  17. 

480.  That  the  cubic  foot  is  prescribed  by 
statute  as  the  measure  of  water  for  irri- 
gation purposes  does  not  prevent  'the  ex- 
pression of  the  quantity  needed  for  a  par- 
ticular tract  in  inches,  if  the.  pressure  and 
method  of  measurement  are  .given.  Long- 
mire  V.  Smith,  26  Wash.  439,  67  Pac.  246, 

58:  308 
j.  Contract  or  Grant. 

Severance  from  Upland,  see  supra,  201-209, 

213. 
Protection  of  Contract  against  Impairment 

of  Obligation,  see  Constitutional  Law, 

1126. 
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Covenant  as  to,  see  Covenant,  75,  100-102, 

111,   112. 
Appurtenant  Easements  Passing  under,  see 

Easements,  67-71. 
Estoppel    as    to,    see    Estoppel,    184. 
See  also  supra.  276,  286,  436,  439,  478. 
For   Editorial   Notes,  see   infra,   IV.   §§   17, 

25,  33,  38-40. 

481.  A  lessee  of  a  water  power  has  no 
other  or  greater  rights  in  respect  to  the 
accumulation  of  water  than  his  lessor  pos- 
sessed. Smith  V.  Youmans,  96  Wis.  103, 
70  N.  W.  1115,  37:  285 

482.  A  riparian  proprietor  cannot  confer 
upon  another  person  the  right  to  divert 
water  from  a  stream  to  use  on  nonriparian 
lands  to  the  injury  of  a  lowet;  proprietor, 
since  the  riparian  owner  himself  has  a  right 
to  divert  waters  to  riparian  lands  only. 
Gould  V.  Eaton,   117   Cal.   539,  49  Pac.  577, 

38:  181 

483.  A  grant  of  a  spring  does  not  by  im- 
plication convey  percolating  water  before 
it  reaches  the  spring.  Wheelock  v.  Jacobs, 
70  Vt.  162.  40  Atl.  41,  43:  105 

484.  An  appropriation  of  water  which  has 
been  made  effectual  by  use  of  a  tail  race 
under  agreement  with  the  prior  appropriator 
cannot  be  rendered  ineifectual  by  the  with- 
drawal of  the  consent  and  a  resort  to  litiga- 
tion to  prevent  further  use  of  the  water. 
Salt  Lake  Citv  v.  Salt  Lake  City  Water 
&  E.  P.  Co.  24  Utah,  249,  67   Pac.  672, 

61 :  648 
Transfer  of  right  to  use  water  for  irrigation. 
See  also  supra,  478. 
For  Editorial  Notes,  see  infra,  IV.  §  38. 

485.  An  agreement  by  a  person  through 
whose  land  a  stream  of  water  ran  which 
he  was  accustomed  to  use  for  purposes  of 
irrigation,  for  watering  stock,  and  for  do- 
mestic use,  giving  permission  to  another  to 
dig  a  ditch  across  his  land  in  order  to  con- 
duct the  water  to  certain  mining  grounds, 
upon  the  promise  of  tlie  other  that  the 
former  should  have  the  exclusive  use  of 
the  water  flowing  through  the  ditch  at  any 
point  on  his  lands,  where  he  might  desire 
to  turn  it  for  irrigating  purposes,  during 
the  spring  and  summer  months;  and  that 
the  other  would  not  sell  or  dispose  of  the 
ditch  or  water  right  to  anyone  else:  but 
that  they  should  revert  and  become  the 
property  of  the  owner  of  the  land, — must 
be  construed  to  give  to  such  owner  the 
use  of  the  water  whenever  required  for  the 
use  of  his  premises  for  the  purposes  men- 
tioned, and  to  the  other  party  the  use  of  it 
at  all  other  times,  for  the  purpose  of  work- 
ing his  mining  groimds.  Huston  v.  Bybee, 
17  Or.  140.  20  Pac.  51.  2:  568 

486.  A  person  having  the  right  to  th.e  ex- 
clusive use  of  water  flowing  through  a  ditch 
construc-ted  across  his  land,  at  any  point 
on  said  land  where  he  may  desire  to  turn 
it  for  irrigating  purposes  during  the  spring 
and  summer  months,  has  the  preference  dur-  | 
ing  the  season  when  the  condition  of  his 
premises  is  such  as  to  require  the  use  of 
the  water  for  the  purposes  mentioned,  but 
has  no  right  to  waste  it  at  any  time,  or 


to  use  it  extravagantly  or  imprudently;  and 
at  other  times  the  owner  of  the  ditch  has 
the  full  and  free  right  to  use  it;  and  each 
is  required  to  respect  the  rights  and  inter- 
ests of  the  other  regarding  the  matter  in 
every    particular.  Id. 

487.  A  ditch  may  be  conveyed  reserving 
the  water  right,  or  the  water  right  may  be 
conveyed  reserving  the  ditch.  Ada  County 
Farmers  Irrig.  Co.  v.  Farmers'  Canal  Co.  5 
Idaho,    793,    51     Pac.    990,  40:  485 

488.  The  fundamental  principles  under- 
lying the  doctrine  of  prior  appropriation 
are  in  harmony  with  the  right  to  sell  ap- 
propriated water  separate  from  the  land 
for  which  it  was  appropriated.  Johnston  v. 
Little  Horse  Creek  Irrig.  Co.  13  W^yo.  208, 
79  Pac.  22,  70:  341 

489.  TJie  right  to  sell  a  water  right  free 
from  the  land  for  which  it  was  appropriated 
is  not  cut  off  by  statutes  requiring  an  in- 
tending appropriator  to  apply  to  state  of- 
ficers for  a  permit,  and  to  describe  accur- 
ately the  land  on  which  the  water  is  to 
be   used.  Id. 

490.  That  the  rule  that  water  rights 
may  be  sold  separate  from  the  land  has 
been  a  source  of  litigation  is  not  sufficient 
reason  for  destroying  the  property  right 
therein  by  refusing  to  recognize  the  right  of 
transfer.  Id. 

491.  That  the  legislature  has  not  provid- 
ed for  the  recording  of  transfers  of  water 
rights  does  not  prevent  such  transfers.     Id. 

492.  A  riparian  owner  cannot  sell  water 
for  the  irrigation  of  nonriparian  lands. 
Watkins  Land  Co.  v.  Clements,  98  Tex.  578, 
86  S.  W.  733,  70:  964 

493.  The  water  right  of  one  who  appro- 
priates water  for  the  purpose  of  using  it 
upon  nonriparian  lands  in  his  possession, 
but  which  he  does  not  own,  does  not  become 
appurtenant  to  such  lands  without  a  con- 
veyance in  writing  to  the  owner  of  the 
lands.  Smith  v.  Deniff,  23  Mont.  65,  57  Pac. 
557,  24  Mont.  20,  60^  Pac.  398,  50:  737 
Grant  of  water  power. 

For   Editorial  Notes,   see  infra,  IV.    §§   17, 
18. 

494.  Parties  have  the  right  to  run  their 
factory  as  many  hours  a  day  as  they  con- 
sider proper,  where  they  have  a  grant  of 
water  for  the  purposes  of  their  factory, 
with  no  limitation  therein  upon  the  number 
of  hours  per  day  in  which  they  can  run 
the  factorv.  Carleton  Mills  Co.  v.  Silver.  82 
Me.  215,  19  Atl.  154,  8:  446 
.  495.  If  it  is  doubtful  from  the  terms  of 
a  grant  whether  the  kind  of  mill  or  partic- 
ular machinery  mentioned  therein,  for  which 
water  is  to  be  furnished,  indicates  the  quan- 
tity of  water  and  measures  the  extent  of 
the  power  intended  to  be  conveyed,  or  is  re- 
ferred to  as  a  limit  of  the  use  to  the  partic- 
ular kind  of  mill  or  specified  machinery,  the 
former  construction  will  be  favored.         Id. 

496.  A  grant  of  a  certain  water  privileee 
for  the  purpose  of  propelling  a  factory  and 
its  machinery  and  appurtenances,  the  build- 
ing to  be  of  a  certain  size,  with  necessary 
appurtenances  and  machinery,  will  be  con- 
strued  to   measure  the   quantity  of  water, 
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and  will  not  limit  the  use  of  water  to  carry 
only  such  machinery  as  may  be  in  the  main 
building,  if  some  of  the  machinery  is  in  an 
annex,  and  no  more  power  is  required  to 
propel  it  than  if  it  were  in  the  main  build- 
ing. Id. 

497.  The  grant  to  a  lower  riparian  pro- 
prietor of  the  right  to  have  a  quantity  of 
water  come  down  the  stream  sufficient  to 
run  two  paper-engines  as  used  in  the  gran- 
tor's paper-mill  does  not  include  a  right 
to  the  amount  required  to  run  the  entire 
mill,  including  all  the  other  machinery 
therein,  although  it  is  only  such  as  is  nec- 
essary for  a  mill  running  two  engines,  where 
the  engines  were  run  by  a  separate  water- 
wheel,  with  which  no  other  machinery  was 
connected.  Whitney  v.  Wheeler  Cotton 
Mills,  151  Mass.  396,  24  N.  E.  774,       7:  613 

498.  A  provision  in  a  deed  granting  lower 
riparian  rights,  requiring  the  grantee  to  con- 
tribute towards  the  expense  of  maintain- 
ing the  dam,  flume,  and  gate  at  the  outlet 
of  the  reservoir,  does  not  alone  give  him  the 
right  to  have  the  water  held  back  for  his 
benefit.  Id. 

499.  A  grant  to  a  riparian  proprietor  of 
the  right  to  draw  a  certain  quantity  of 
water  from  the  grantor's  pond  each  day,  and 
no  more,  confers  no  right  to  have  the  water 
held  back  so  that  there  may  at  all  times 
be  enough  in  the  pond  to  supply  the  given 
amount.  The  grantor,  however,  will  not 
be  permitted  to  unreasonably  let  down  the 
water  for  his  own  convenience,  and  thereby 
render  nugatory  the  right  of  his  grantees 
to   obtain    water.  Id. 

500.  The  rights  of  the  owner  of  a  water- 
power,  who,  when  conveying  water-rights, 
reserved  power  enough  to  run  a  certain 
amount  of  machinery,  which,  at  the  time, 
required  a  certain  number  of  square  inches 
of  water,  will  be  limited  to  that  number  if 
it  continues  to  be  sufficient,  and  he  always 
represented  his  interest  as  being  that  num- 
ber of  inches  when  making  his  conveyances, 
and  has  always  been  assessed  upon  that 
basis  for  repairs  to  the  dam.  Janesville  Cot- 
ton INIills  V.  Ford,  82  Wis.  416,  52  N.  W.  764. 

17:  564 

501.  If  the  term  "square  inch  of  water" 
has  no  fixed  technical  meaning  at  the  time 
of  the  conveyance  of  water  power  to  be 
measured  by  square  inches,  and  the  owners 
of  the  water  rights  subsequently  place  a 
reasonable  and  definite  construction  upon 
the  terms  for  several  years  by  their  method 
of  apportioning  the  water  among  them- 
selves, such  construction  will  be  adopted  by 
the  court  when  called  upon  to  determine  the 
respective  rights  in  the  water.  Id. 

k.  Adverse   Use;    Prescription. 

Prescriptive  Right  to   Obstruct  Navigation, 

see  supra,  161. 
Prescriptive  Right  to   Surplus   from  Canal, 

see  Canals,  4,   5. 
Easement   in   Roadway  to   Great  Pond,   see 

Easements,  36. 


Acquiring   Right    to    Fish    by    Prescription, 

see  Fisheries,  5,  30-32. 
See  also  supra,  29,  30,  65-67. 
For  Editorial   Notes,  see  infra,  IV.   §§    19, 

23-26,  31,  32. 

Effect  on  riparian  rights  generally. 

502.  Riparian  rights  are  not  lost  by  non- 
user.  Whitnev  v.  Wheeler  Cotton  Mills,  151 
Mass.  396,  24  N.  E.  774,  7 :  613 

503.  The  appropriation  for  any  period  of 
time  of  considerable  quantities  of  water  in 
seasons  when  it  may  be  done  without  sen- 
sible injury  to  lower  owners  does  not  give  a 
prescriptive  right  to  divert  the  whole  stream 
in  dry  seasons.  Meng  v.  Coffey,  67  Neb. 
500,  93  N.  W.  713,  60:910 

504.  There  is  no  such  thing  as  a  prescrip- 
tive right  of  a  lower  riparian  proprietor 
to  receive  water  as  against  upper  owners; 
and  the  receiving  of  the  full  flow  of  a 
stream  for  more  than  ten  years  does  not 
give  any  prescriptive  right  that  will  prevent 
a  reasonable  use  of  the  waters  of  such 
stream  by  an  upper  owner.  Crawford  Co. 
v.    Hall,    67    Neb.    325,    93    N.    W.    781, 

60:  889 

505.  A  lower  riparian  owner  acquires  no 
prescriptive  right,  as  against  upper  propri- 
etors, to  receive  a  given  quantity  of  the 
flow  of  a  stream  by  diverting  and  using  it 
after  it  has  left  their  land;  and  an  upper 
proprietor  can  acquire  no  prescriptive  right 
to  divert  water,  as  against  owners  down 
the  stream,  so  long  as  the  flow  is  sufficient 
for  the  needs  of  all.  Clark  v.  Allaman,  71 
Kan.  206,  80  Pac.  571,  70:  971 

506.  An  appropriation  of  water  by 
"squatter's  right,"  not  recognized  by  the  law 
of  Nebraska,  the  decision  of  its  courts,  nor 
any  general,  well-recognized,  or  widely  re- 
spected custom  therein,  does  not,  by  virtue 
of  U.  S.  Rev.  Stat.  §  2339,  U.  S.  Comp. 
Stat.  1901,  p.  1437,  give  to  the  settler  who 
has  appropriated  water  in  that  way  for 
less  than  ten  years  an  exclusive  right 
thereto  as  against  other  settlers  on  the 
same  stream,  but  a  squatter  who  so  appro- 
priates water,  and  afterwards  duly  enters 
and  receives  a  patent  to  the  land  from  tae 
government,  may,  as  against  other  pat- 
entees from  the  government  on  the  same 
stream,  count  the  time  during  which  he  ap- 
propriated the  water  as  a  mere  squatter  in 
making  out  the  statutory  period  of  pre- 
scription. Meng  V.  Coffey,  67  Neb.  500,  93 
N.  W.  713,  60:  910 
Obstruction;    overflow. 

Burden  of  Proof  as  to,  see  Evidence,  221. 

See  also  infra,  513. 

For  Editorial  Notes,  see  infra,  IV.  §  24.  . 

.507.  The  right  to  overflow  land  during 
certain  montlis  in  each  year  may  be  ac- 
quired by  prescription,  where  for  those 
months  during  each  year  of  the  statutory 
period  the  water  of  a  river  is  obstructed  by 
a  dam  and  the  land  overflowed  for  logging 
purposes.  Swan  v.  Munch,  65  Minn.  i>00,  67 
N.  W.   1022,  35:  743 

Maintenance  of  artificial  condition. 

508.  Tlip  artificial  state  or  condition  of 
flowing    water,    founded    upon    prescription. 


WATERS,  II.  k. 


3029 


becomes  a  substitute  for  the  natural  condi- 
tion previously  existing,  and  from  it  arises 
a  right  on  the  part  of  those  interested  to 
have  the  new  condition  maintained.  Smith 
V.  Youmans,  96  Wis.  103,  70  N.  W.  1115. 

37 :  285 

509.  Owners  of  the  sliore  of  a  lake  main- 
tained at  an  artificial  level  until  the  owner 
of  a  dam  has  acquired  a  prescriptive  right 
to  its  maintenance,  while  it  has  benefited 
the  riparian  owners  by  covering  swampy 
shores  and  giving  them  good  banks  suitable 
for  summer  resorts,  and  they  have  improved* 
their  property  for  such  use  at  great  ex- 
pense, relying  on  the  continuance  of  the 
higher  level  of  the  lake,  have  an  easement 
on  their  part,  and  may  prevent  the  propri- 
etor of  the  dam  from  reducing  the  lake 
level  to  their  injury, — at  least  so  long  as  he 
does  not  baandon  or  surrender  his  ease- 
ment to  maintain  the  lake  above  its  nat- 
ural level.  Id. 

510.  Long  existence  and  use  of  dams 
across  both  channels  of  a  river  where  it 
is  divided  by  an  island  may  so  affect  the 
flow  of  the  water  that  the  natural  flow  is 
no  longer  the  rightful  flow.  Warren  v. 
Westbrook  Mfg.  Co.  88  Me.  58,  33  Atl.  665, 

35:  388 

511.  The  owner  of  one  end  of  a  dam  may 
acquire  a  prescriptive  right  in  the  continued 
maintenance  of  the  other  end.  Id. 

512.  The  maintenance  of  a  dam  of  perish- 
able character,  the  proprietor  of  which  is 
liable  for  negligence  in  maintaining  it,  if 
not  an  insurer  of  its  safety  as  to  persons 
who  may  be  injured  by  its  bursting,  will 
not,  by  lapse  of  time,  give  riparian  owners 
a  prescriptive  right  to  have  the  dam  main- 
tained after  the  proprietor  chooses  to  aban- 
don it.  Krav  v.  Muggli,  77  Minn.  231,  /9 
N.  W.  964,  10G4.  45:  218 

513.  Where  the  flow  of  a  stream  of  water 
has  been  diverted  from  its  natural  channel, 
or  obstruc'.ed  by  a  permanent  dam,  and  such 
diversion  or  obstruction  has  continued  for 
the  time  necessary  to  establish  a  prescrip- 
tive right  to  perpetually  maintain  the  same, 
the  riparian  owners  along  such  stream  of 
water,  who  have  improved  their  property 
with  reference  to  the  change  and  in  reliance 
on  the  continuance  thereof,  acquire  a  re- 
ciprocal right  to  have  the  artificial  condi- 
tions remain  undisturbed ;  and  the  person 
who  placed  the  obstruction  in  the  stream, 
or  caused  the  diversion  of  the  waters,  and 
all  those  claiming  under  or  through  him, 
are  estopped  upon  principles  of  equity  from 
restoring  the  waters  to  their  natural  chan- 
nel or  state  to  the  injury  of  such  riparian 
owners.  Kray  v.  Muggli,  84  Minn.  90,  86 
N.  W.  882,  54:  473 

514.  Permitting  tide  water  to  flow  for 
more  than  fifteen  years  tlirough  a  sluice- 
way made,  when  flats  were  filled  in,  by 
leaving  an  opening  above  and  below  a  bridge 
corresponding  to  that  between  its  piers,  does 
not  create  any  adverse  right  in  owners  of 
adjoining  uplands  through  which  the 
sluiceway  extends  to  the  continuance  of 
such  flow,  so  as  to  prevent  an  owner  from 
filling  in  the  sluiceway  on  flats  in  front  of 


his   uplands.     Chamberlain   v.   Hemingwav, 
63  Conn.  1,  27  Atl.  239,  22:  45 

Pollution  of  stream  or  drainage  canal. 

515.  There  can  be  no  right  by  prescription 
to  maintain  a  nuisance  by  the  pollution 
of  a  river  so  as  to  carry  filth  and  noxious 
substances  to  the  premises  of  a  lower  pro- 
prietor, thereby  endangering  his  health  and 
destroying  the  value  of  his  property.  Piatt 
Bros.  &  Co.  V.  Waterbury,  72  Conn.  531, 
45  Atl.  154,  48:  691 

516.  A  prescriptive  right  to  .discharge 
sewers  into  a  stream  will  not  arise  from 
the  mere  fact  that  they  are  so  discharged 
for  more  than  the  statutory  period  of  pre- 
scription, "without  objection  or  hindrance," 
unless  it  is  shown  that  the  user  was  under 
claim  of  right  and  exercised  adversely,  and 
not  with  permission.  Smith  v.  Sedalia,  152 
Mo.  283,  53  S.  W.  907,  48:  711 

517.  The  maintenance  of  private  sewers 
discharged  into  a  stream,  causing  some  pol- 
lution, but  not  creating  a  nuisance,  will  not 
be  sufficient  to  create  an  easement  by  pre- 
scription for  the  discharge  into  the  stream 
of  public  sewers  which  cause  much  greater 
pollution  of  the  stream  and  thereby  create 
a  nuisance.  Id. 

518.  A  prescriptive  right  to  pollute  a 
river  in  a  certain  manner  does  not  justify 
pollution  thereof  by  an  additional  and  dif- 
ferent use.  Piatt  Bros.  &  Co.  v.  Water- 
bury.  72  Conn.  531,  45  Atl.  154,  48:  691 

519.  The  period  of  prescription  for  the 
use  of  a  canal  to  carry  off  water  unfit  for 
irrigation  or  domestic  purposes,  although 
the  canal  was  intended  for  drainage  pur- 
poses, also,  begins  to  run  when  the  drain- 
age is  such  as  to  render  the  water  unfit  for 
irrigation  or  domestice  use.  North  Point 
Consol.  Irrigation  Co.  v.  Utah  &  S.  L.  Canal 
Co.  16  Utah,  246,  52  Pac.  168,  40:  851 
Use  for  irrigation. 

520.  A  prescriptive  right  to  use  water 
for  irrigation  purposes  cannot  be  asserted 
against  a  riparian  owner  who,  having  pur- 
chased the  water  right  and  the  land  to 
which  it  is  attached,  sold  the  land  with  the 
express  provision  that  the  conveyance  should 
in  no  wise  affect  his  rights  as  a  ripariart 
owner,  so  far  as  the  right  is  claimed  to- 
have  arisen  prior  to  his  sale.  Watkins. 
Land  Co.  v.  Clements,  98  Tex.  578,  86  S. 
W.  733,  70:  964 
Adverse  use  by  licensee. 

See  also  supra,  65. 

521.  Where  a  license  to  take  water  from 
a  spring  through  a  pipe  is  revoked  by  a 
deed  of  such  right  to  a  third  person,  and 
the  latter  continues  the  pipes  already  laid, 
to  his  own  premises,  without  preventing 
the  licensee  from  continuing  to  take  water 
from  such  pipes,  under  a  claim  of  right  to 
do  so,  for  more  than  twenty  years,  such 
claim  of  the  licensee  ripens  by  adverse  user 
into  a  right.  Eckerson  v.  Crippen,  110  N. 
Y.  585,  18  N.  E.  443,  1 :  487 

522.  An  adverse,  exclusive,  and  uninter- 
rupted use  and  enjoyment,  by  one  person 
and  those  under  whom  he  claims,  of  all  the 
water  of  a  creek,  taken  therefrom  by  means 
of  a  ditch  and  conveyed  to  certain  mining 
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grounds  for  mining  purposes,  for  twelve 
years,  or  for  any  period  beyond  that  of  the 
statute  of  limitations  prescribing  the  time 
in  which  entry  shall  be  made  upon  real 
property,  will  bar  the  owner  of  the  land 
through  which  the  creek  runs,  of  his  ri- 
parian rights;  but  where  the  ditch  by 
means  of  which  the  water  was  originally  ap- 
propriated was  constructed  under  a  license 
granted  by  the  owner  of  the  land,  in  which 
he  reserved  the  right  to  use  the  water  a 
part  of  ^ach  year  for  his  own  purposes, 
such  adverse  use  by  grantees  from  the  orig- 
inal appropriator  cannot  be  established  uii 
less  it  is  shown  that  the  use  of  the  water 
by  them  has  been  in  Hostility  to  the  uso 
of  it  by  the  owner  of  the  land  under  such 
reservation.  Huston  v.  Bybee,  17  Or.  140, 
20  Pac.  51,  2:  568 

523.  Where  a  right  to  construct  a  ditch 
across  land  of  another  who  was  to  hav^ 
the  privilege  of  using  water  therefrom  for 
irrigating  purposes  was  on  condition  that 
the  ditch  should  not  be  sold,  use  of  the 
ditch  by  persons  to  whom  it  had  been  sold 
in  violation  of  the  condition  is  not  adverse, 
where  the  owner  of  the  land,  during  u 
portion  of  each  J'ear,  continues  to  take  wa- 
ter from  the  ditch  in  accordance  with  thi-. 
right   reserved  to  him.  Id. 

524.  In  order  to  establish  adverse  pos- 
session, the  users  of  water  under  a  license 
whicli  reserved  certain  rights  must  show 
that  their  use  of  it  was  in  defiance  of  any 
right  upon  the  part  of  the  owner  to  use 
it  for  any  purpose,  that  they  totally  ig- 
nored his  right  to  use  it  at  all,  and  that  he 
acquiesced  therein  for  the  statutory  period. 

Id. 
Percolating  water. 

525.  The  doctrine  of  prescription  is  not 
applicable  to  percolating  water.  Wheelock 
-V.  Jacobs,  70  Vt.  162,  40  Atl.  41,       43:  105 


III.  Water  Supply, 
a.  In  General;  Exclusive  Privilege. 

Prescriptive  Right  as  Against  Use  of  Water 
Supply,  see  supra,  66. 

Right  to  Take  Water  for  Public  Water  Sup- 
ply, see  supra,  254-266. 

Pollution  of  Public  Water  Supply,  see  su- 
pra, 284,  291,  292,  299. 

Secondary  Appropriation  of  Source  of  Wa- 
ter   Supply,    see    supra,    357. 

Use  of  Subterranean  Waters  for  Public  Pur- 
poses,   see    supra,    445-450. 

Wasting  Water  to  Injury  of  Spring  Fornriing 
Source  of  Municipal  Water  Supply,  see 
supra,  432. 

Delegation  of  Power  to  Choose  Managers, 
see   Constitutional   Law,   190. 

Implied  Contract  as  to,  see  Contracts,  24.  25. 

Construction  of  Contract  for  Perpetual  Sup- 
ply, see   Contracts,  311. 

Validity  of  Contract  not  to  Organize  an- 
other Company,  see  Contracts,  477. 

Validity  of  Contract  Where  Members  of 
Council  are  Interested,  see  Contracts, 
511. 


Ratification  of  Contract  with  City  as  to, 
see  Municipal  Corporations,  304-306. 

Duration  of  Contract  by  City  for  Water 
Supply,  see  Municipal  Corporations, 
314-319. 

Sufficiency  of  Performance  of  Contract  to 
Take  Supply,  see  Contracts,  645. 

Termination  of  Contract  by  Death,  see  Con- 
tracts, 772. 

Enjoining  Interference  with  Company's  Con- 
tract, see  Injunction,  81. 

Reformation  of  Contract  for,  see  Reforma- 
tion of  Instruments,   8. 

Recoupment  Against  Breach  of  Contract  for, 
see    Set-Off    and    Counterclaim,     17. 

Specific  Enforcement  of  Contract  to  Pur- 
chase Waterworks,  see  Specific  Per- 
formance, 54. 

Municipal  Purchase  or  Ownership  of  Water- 
works, see  Municipal  Corporations,  II. 
f,  2. 

Estoppel  to  Deny  Town's  Power  to  Pur- 
chase Waterworks,  see  Estoppel,  106. 

Condemnation  of  Land  for,  see  Eminent 
Domain,  27. 

Condemnation  for  Pipe  Line  for  Conveying 
Water,  see  Eminent  Domain,  140. 

Condemnation  of  Property  of  Water  Com- 
pany, see  Eminent  Domain,  30-32. 

Security  on  Condemnation  by  Water  Com- 
pany, see  Eminent  Domain,   303. 

Rights  Acquired  by  Company  in  Land 
Flooded,  see  Eminent  Domain,  148. 

Estimating  Damages  from  Condemnation 
of  Waterworks  Plant,  see  Damages, 
484-497. 

Estoppel  as  to  Sufficiency  of  Water  Supply, 
see  Estoppel,  13. 

Estoppel  to  Deny  Liability  for  Rent  of 
Hydrants,  see  Estoppel,  9. 

Judicial  Notice  of  Contract,  see  Evidence, 
155. 

Injunction  against  Removal  of,  see  Injunc- 
tion,  307. 

Injunction  against  Digging  Trench  to  Lay 
Water  Main  Across  Street,  see  Injunc- 
tion, 374. 

Effect  of  Decree  for  Sale  of  Franchise,  see 
Judgment,  303. 

License  for  Waterworks,  see  License,  65,  66. 

Lien  on  Property  of  Water  Company,  see 
Alechanics'   Liens,   64,   68. 

Mortgage  of  Water  Plant,  see  Mortgage,  18. 

Incurring  Citv  Debt  for,  see  Municipal  Cor- 
porations', 327-329,  352-357,  364,  365. 

Municipal  Liability  for  Negligence  as  to, 
see  Municipal  Corporations,  497-500, 
539,  540. 

Pumping  Station  as  Nuisance,  see  Nui- 
sances, 166. 

Testing  Validity  of  Appointment  of  Trus- 
tees, see  Quo  Warranto,  24,  25. 

Effect  of  Repeal  of  Statute  as  to,  see  Stat- 
utes, 617. 

Taxation  of  Waterworks,  see  Taxes,  114- 
116,   182,  319,  324,  .326,   345-347,  374. 

City's  Agreement  to  Pay  Water  Company's 
Tax,  see  Contracts,  497. 

Mandamus  to  Compel  Levy  of  Taxes  to 
Pay  for,  see  Mandamus,  75. 

Frontage  Tax  for,  see  Public  Improvements, 
57,  154,  172. 
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Tax   for  Waterworks,   see   Taxes,   91. 
Power  of  City  to  Exempt  from  Taxation. 

see  Municipal  Corporations,  574,  575. 
Question  for  Jury  as  to  Bursting  of  Water 

Main,  see  Trial,  83. 
Question   for  Jury   as   to   Exclusiveness    of 

Franchise,   see    Trial,    231. 
See   also   Municipal   Corporations,  278,   279. 
For   Editorial  Notes,   see   infra,   IV.   §§   21, 

42,  43. 

526.  A  city  cannot,  in  the  absence  of  ex- 
press statutory  authority,  grant  exclusive 
privileges  to  put  mains,  pipes,  and  hydrants 
in  its  streets  for  the  purpose  of  furnishing 
the  city  and  its  residents  with  water.  Syr- 
acuse Water  Co.  v.  Svracuse,  116  N.  Y.  167, 
22  N.  E.  381,  '  ^  5:  546 

527.  An  ordinance  granting'^  the  exclu- 
sive privilege  to  construct  and  maintain 
waterworks  within  the  corporate  limits  of 
the  town,  and  the  exclusive  use  of  its 
streets,  alleys,  sidewalks,  public  grounds, 
streams,  and  bridges,  is  within  the  condem- 
nation of  N.  C.  Const,  art.  1,  §  31,  declaring 
that  "perpetuities  and  monopolies  are  con- 
trary to  the  genius  of  a  free  state,  and 
ought  not  to  be  allowed."  Thrift  v.  Eliza- 
beth City,  122  N.  C.  31,  30  S.  E.  349,  44:  427 

528.  A  city  of  the  second  class  in  Kansas 
has  power  to  contract  with  a  private  party 
for  the  construction  and  operation  of  water- 
works and  for  the  payment  of  rent  for  the 
use  of  hydrants,  and  to  grant  to  such  a 
party  the  use,  not  exclusive,  of  its  streets 
for  the  purpose  of  laying  pipes  to  conduct 
the  water.  Illinois  Trust  &  Sav.  Bank  v. 
Arkansas  City  76  Fed.  271,  40  U.  S.  App. 
257,  22  C.  C.  A.  17 1,  _  34:  518 

529.  A  grant  by  a  city  to  a  water  com- 
pany of  the  right  to  construct  mains,  hy- 
drants, etc.,  and  to  furnish  the  city  with 
water,  reserving  to  the  city  the  right,  upon 
certain  contingencies  and  at  a  stated  time, 
to  purcl'.ase  the  property  and  assume  the 
control  thereof,  does  not  confer  on  the  com- 
pany the  exclusive  right  to  furnish  the  city 
and  its  inhabitants  with  water  until  the 
city  resumes  control  of  the  property. 
Syracuse  Water  Co.  v.  Syracuse,  116  N.  Y. 
167,  22  N.  E.  381,  5:  546 

530.  A  grant  by  a  city  to  a  water  com- 
pany for  the  purpose  of  supplying  the  city 
with  water,  of  the  right  to  purchase  neces- 
sary real  estate,  upon  the  condition  that 
the  company  shall,  when  requested,  fur- 
nish water  to  the  city  for  fires  and  other 
purposes,  is  not  a  grant  of  an  exclusive 
privilege  which  will  cut  off  all  competition 
in  furnishing  water  to  the  city  and  its  in- 
habitants. Id. 

531.  A  village  does  not  enter  into  a  com- 
mon-law contract  binding  itself  to  obtain 
water  exclusively  from  a  water  company, 
by  virtue  of  giving  its  consent  to  the  ap- 
plication of  such  company,  as  required  by 
the  New  York  statutes,  in  order  to  warrant 
the  formation  of  the  company  and  the  use 
of  the  streets  for  its  pipes.  Re  Brooklvn, 
143  N.   Y.   590,  38  N.   E.  983,  26:270 

532.  An  exclusive  privilege  or  franchi.se 
to   supply   water   to   a    town   or   village   is 


not  given  by  mere  general  terms  in  a  stat- 
ute authorizing  incorporation  for  th.at  pur- 
pose, so  as  to  preclude  the  'municipality 
from   obtaining    water    from   other   sources. 

Id. 

533.  The  provision  in  the  Brooklyn  an- 
nexation act  of  1886  protecting  the  rights 
of  a  water  company  in  the  territory  an- 
nexed, unless  the  city  chose  to  buy  the 
property,  did  not  constitute  an  agreement 
with  such  company,  and  was  not  beyond 
the  power  of  the  legislature  to  repeal.       Id. 

534.  No  one  who  does  not  infringe  or 
threaten  to  infringe  the  exclusiveness  of  a 
grant  of  the  right  to  use  the  streets  of  a 
city  for  water  pipes  can  be  heard  to  allege 
its  invalidity  because  of  its  exclusiveness, 
after  the  worKs  have  been  constructed  and 
the  contract  has  been  substantially  per- 
formed by  the  grantee.  Illinois  Trust  & 
Sav.  Bank  v.  Arkansas  Citv,  76  Fed.  271, 
40  U.  S.  App.  257,  22  C.  C.  A.  171,      34:  518 

535.  The  invalidity  of  the  exclusive  grant 
by  a  city  of  the  right  to  use  its  streets  to 
conduct  water  to  its  inhabitants  is  no  de- 
fense to  an  action  for  rent  which  the  city 
has  promised  to  pay  the  grantee  for  the 
use  of  hydrants,  after  the  works  have  been 
constructed  according  to  the  contract,  and 
have  been  accepted  by  the  city.  Id. 

b.    Operation    and    Regulation    of    Water- 
works. 

1.  In  General. 

Police  Power  as  to,  see  Constitutional  Law, 
1004,   1005. 

Impairing  Obligation  of  Contract  with 
Water  Company,  see  Constitutional 
Law,  1173,  1174. 

Right  of  Local  Self  Government  as  to,  see 
Constitutional  Law,  292. 

Appointment  of  Other  Corporation  as  Agent 
to  Sell  Water,  see  Corporations,  124. 

Contract  between  Corporations  to  Furnish 
Water,  see   Corporations,   136. 

Water  Supply  as  County  Purpose,  see  Coun- 
ties, 67. 

Review  by  Court  as  to  Necessity  of  Con- 
demnation for,  see  Courts,  186. 

Damages  for  Failure  to  Furnish,  see  Dam- 
ages, 100,  102. 

536.  Rules  adopted  by  a  water  company 
with  respect  to  its  service  must  be  lawful 
and  just  and  free  from  discrimination,  in 
order  to  be  valid  and  enforceable.  Ameri- 
can Waterworks  Co.  v.  State  ex  rei. 
Walker,  46  Neb.  194,  64  N.  W.  711,    30:  447 

2.  Duty  to   Furnish  Water. 

a.  In  General. 

Requiring     Water     Supply     in     Tenement 

Building,   see  Buildings,  8. 
Injunction  against  Shutting  Off  Supply,  see 

Injunction,  204,  205. 
Mandamus  to  Enforce  Duty,  see  Mandamus, 

91,  92. 
See  also  infra,  555. 
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For  Editorial   Notes,  see   infra,   IV.   §§  42, 
43. 

537.  A  private  corporation  supplying 
water  to  a  municipality  under  a  franchise 
is  affected  with  a  public  use  and  assumes 
a  public  duty,  which  is  to  furnish  all  the 
inhabitants  with  water  at  reasonable  rates 
and  without  unjust  discrimination.  Ameri- 
can Waterworks  Co.  v.  State  ex  rel.  Walker, 
46  Neb.   194,   64  N.  W.  711,  30:  447 

538.  A  corporation  organized  to  supply 
water  to  a  city  and  its  inhabitants,  and 
given  the  right  to  lay  its  pipes  in  the  streets 
for  that  purpose,  is  engaged  in  a  public 
business,  and  may  be  compelled  to  furnish 
water  on  reasonable  terms  to  all  inhabitants 
who  apply  for  it,  although  there  is  no  ex- 
press provision  in  its  grant  of  franchises 
to  that  effect.  Hangen  v.  Albina  Light  & 
W.  Co.  21  Or.  411,  28  Pac.  244,  14:  424 

539.  The  fact  that  a  pipe  laid  by  a  water 
company  along  a  street  in  the  exercise  of 
its  franchise  was  laid  under  an  agreement 
with  certain  persons  who  paid  the  expense, 
that  they  should  have  the  exclusive  use  of 
tlie  water,  and  that  the  company  sho\ild 
not  tap  the  pipe  without  their  consent  un- 
less it  first  repaid  them  for  the  pipe,  will 
not  relieve  the  company  from  its  obliga- 
tion to  supply  water  to  all  persons  living 
On  said  street  who  may  apply  for  it,  on 
reasonable  terms.  Id. 

540.  The  refusal  of  a  water  company  to 
supply  water  to  a  tenant  in  the  possession 
and  occupany  of  a  house,  when  he  is  ready 
to  pay  for  it  in  advance  and  the  company 
is  supplying  a  city  and  its  inhabitants  un- 
der a  franchise,  cannot  be  justified  by  a 
by-law  declining  to  contract  for  water  with 
any  persons  except  owners  of  property  or 
their  authorized  agents.  State  ex  rel.  Mil- 
sted  v.  Butte  City  Water  Co.  18  Mont.  199, 
44  Pac.  966,  32 :  697 

541.  The  assessment  of  water  rates  to 
tenants  in  some  instances  under  an  express 
agreement  with  the  owner  of  the  premises 
that  he  would  pay  if  the  tenant  were  de- 
linquent, when  this  was  done  by  the  super- 
intendent without  any  express  authority  of 
the  board  of  commissioners,  does  not  liind 
the  board  to  deal  with  tenants  instead  of 
owners  of  bulidings.  Kelsev  v.  Marquette 
Fire  &  W.  Comrs.  113  Mich^  215,  71  N.  W. 
589,  37:  675 

542.  The  duty  of  furnishing  water  sepa- 
rately to  each  tenant  of  a  building,  and 
collecting  rates  from  each  as  a  separate 
consumer,  cannot  be  imposed  by  the  owner 
of  the  premises  on  the  board  of  water  com- 
missioners by  furnishing  at  his  own  ex- 
pense for  each  room  shut-offs  with  locks 
and  keys,  and  then  tendering  the  keys  to 
the  commissioners,  where  the  municipal 
charter  provides  for  furnishing  water  to  the 
owners  or  occupants  of  the  houses  and  other 
buildings,  while  the  rules  .and  regulations 
provide  for  dealing  with  owners,  and  not 
with  tenants.  Id. 

543.  A  water  company  which  is  under 
obligation  to  furnish  water  for  public  and 
private  use  in  a  city  has  no  right  to  prohibit 


such  a  connection  with  its  main  pipes  as  is 
necessary  for  the  supply  of  water  to  a 
private  dwelling  or  for  private  use,  or  to 
dictate  to  the  owner  whom  he  shall  employ 
from  that  purpose,  or  to  prevent  one  whose 
education  and  experience  fit  him  for  the 
business  of  a  plumber  from  laying  down 
pipes  to  make  such  connection,  unless  ho 
has  been  licensed  by  the  company  and  haa 
given  a  bond  of  indemnity  against  any 
damages  from  the  negligent  performance  of 
his  work.  An  ordinance  attempting  to  give 
the  company  power  to  prescribe  the  qualifi- 
cations of  a  plumber,  or  the  conditions  upon 
which  he  may  exercise  his  vocation,  would 
be  unconstitutional.  Franke  v.  Paducah 
Water  Supply  Co.  88  Ky.  467,  US.  W.  432, 

4:  265 
Free  supply. 
See  also  infra,  553. 
For  Editorial  Notes,  see  infra,  IV.  §  43. 

544.  Water  need  not  be  furnished  with- 
out pay  by  an  incorporated  board  of  water 
commissioners  having  no  source  or  revenue 
for  the  running  expenses  of  the  waterworks 
except  the  water  rates,  to  a  house  of  cor- 
rection which  is  under  the  control,  for  the 
most  part,  of  a  board  of  inspectors,  and  not 
of  the  city  council,  although  the  city  is 
obliged  to  pay  the  expenses  so  far  as  they 
exceed  the  earnings  of  the  institution,  since 
any  such  burden  should  be  laid  upon  the 
whole  body  of  taxpayers  of  the  city,  and 
not  upon  those  only  who  are  private  con- 
sumers of  water.  Detroit  v.  Detroit  Water 
Comrs.   108  Mich.   494,   66   N.   W.  377, 

31 :  463 
b.  Quantity  and  Quality. 

Evidence    on    Trial    for    Death    by    Impure 

Water,  see  Evidence,   834. 
Opinion    Evidence    as    to    Polluted   Water 

Causing  Death,  see  Evidence,   1298. 
Presumption  as  to  Knowledge  of  Impurity 

of  Supply,  see  Evidence,  299. 
Evidence   as   to  Tests   on   Other  Occasions, 

see  Evidence,  1979. 
Evidence  as  to  Quality,  see  Evidence,  2102. 
Municipal   Liability  for   Failure   to   Supply 

Water,  see  Municipal  Corporations,  541, 

542. 
For  Editorial  Notes,  see  infra,  IV.  §  43. 

545.  A  provision  in  the  contract  of  a  wa- 
terworks company,  that  if  any  "unforseen 
or  inevitable  accident"  shall  happen  to  any 
part  of  its  system  of  works  the  company 
shall  have  a  reasonable  time  to  repair  in- 
juries resulting  from  the  accident,  and  that 
such  accident  shall  not  be  construed  to  be 
a  breach  of  the  contract,  does  not  apply  to 
an  insufficiency  of  water  during  a  drought, 
caused  by  the  failure  of  the  company  to 
bore  wells  necessary  to  an  adequate  supply 
in  such  seasons.  Capital  City  Water  Co.  v. 
State  ex  rel.  MacDonald,  105  Ala.  406,  18  So. 
62,  29:  743 

546.  A  waterworks  company  whose  char- 
ter makes  it  its  absolute  duty  to  supply 
pure,  wholesome  deep -well  water,  is  not 
justified  in  failing  to  supply  such  water  by 
tiie   fact   that   extra  e.xpense   would   be   re- 
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quired  in  digging  the  necessary  deeper 
wells,  for  which  the  city  would  not  have  to 
pay  if  it  should  ever  elect  to  purchase  such 
works,  which  it  has  the  right  to  do.         Id. 

547.  A  waterworks  company  operating 
under  a  franchise  from  and  contract  with  a 
municipal  corporation  in  distributing  water 
for  public  and  domestic  use  is  not  respon- 
sible as  an  implied  warrantor  of  the  purity 
of  the  water  distributed  by  it.  Green  v. 
Ashland  Water  Co.  101  Wis.  258,  77  N.  W. 
722,  43:  117 

548.  A  water  company  cannot  be  held 
liable  for  injuries  caused  to  consumers  from 
failure  to  exercise  ordinary  care  to  procure 
a  pure  water  supply  from  the  course  desig- 
nated by  its  contract,  if  the  evidence  does 
not  show  that  pure  water  could  be  pro- 
cured there.  '  Id. 

549.  A  water  company  which  knowingly 
supplies  to  its  customers  water  so  con- 
taminated with  impurities  as  to  be  dan- 
gerous for  domestic  use,  under  circum- 
stances such  that  they  are  liable  to  use 
the  water  in  ignorance  of  the  danger,  if  it 
does  not  disclose  the  danger  to  them,  is 
liable  on  the  ground  of  negligence  or  fraud 
for  any  damages  sustained  by  a  customer 
without  contributory  fault  on  his  part.     Id. 

550.  Inability  of  a  water  company, 
through  fault  of  the  municipality  to  pro- 
cure pure  water  from  a  source  designated 
in  its  contract,  will  not  relieve  the  company 
from  liability  to  consumers  for  injuries 
caused  by  its  knowingly  furnishing  them 
with  contaminated  water,  and  deceiving 
them  into  the  belief  that  it  is  wholesome. 

Id. 

551.  Knowledge,  or  reasonable  means  of 
knowledge,  of  the  dangerously  impure  con- 
dition of  a  water  supply,  will  prevent  a  con- 
sumer who  is  injured  by  the  impure  water 
from  recovering  damages  from  the  water 
company  either  because  of  its  negligence 
or  fraud  in  supplying  impure  water.         Id. 

552.  A  city  is  not  liable  for  injuries 
caused  by  the  drinking  of  water  from  free 
public  wells,  where  neither  failure  on  its 
part  to  keep  the  wells  properly  cleaned  out, 
nor  notice  to  it  that  the  water  therein  had 
become  impure,  is  shown,  and  there  were  no 
circumstances  to  cause  suspicion  as  to  the 
purity  of  the  water;  and  a  sufficient  sup- 
ply of  pure  water  was  furnished  from  other 
sources  for  the  use  of  its  inhabitants. 
Danaher  v.  Brooklyn,  119  N.  Y.  241,  23  N. 
E.   745,  7 :  592 

553.  A  city  is  not  bound  to  make  a 
chemical  examination  of  the  water  of  free 
public  wells,  for  the  purpose  of  ascertain- 
ing whether  it  is  pure  and  wholesome,  where 
it  has  no  notice  that  the  water  is  unwhole- 
some, and  furnishes  a  public  water  supply 
by  running  water,  in  addition  to  the  wells. 

Id. 
c.  Remedy  for  Breach  of  Duty. 

By  Quo  Warranto,  see  Quo  Warranto,  33. 
For  Editorial  Notes,  see  infra,  IV.  §  43. 

Revocation    or    forfeiture    of    franchise    or 

charter. 
For  Editorial  Notes,  see  infra,  IV.  §  43. 


554.  The  right  of  a  water  company  to 
occupy  the  streets  of  a  city,  under  Tex. 
Rev.  Stat.  1895,  art.  705,  is  derived  from  the 
consent  of  the  city,  and  not  from  the  state, 
so  that  the  city  can  revoke  it  for  sufficient 
cause.  Palestine  Water  &  P.  Co.  v.  Pales- 
tine, 91  Tex.  540,  44  S.  W.  814,  40:203 

555.  Specifying  as  a  ground  for  forfeiting 
the  franchise  oT  a  water  company  its  sus- 
pension of  the  supply  for  a  certain  period 
is  not  a  waiver  of  the  right,  independently 
of  the  terms  of  the  contract,  to  forfeit  the 
franchise  for  gross  misuse.  Id. 

556.  Flagrant  disregard  by  a  water  com- 
pany of  its  obligation  to  furnish  clear  and 
wholesome  water,  and  the  furnishing  of 
water  which  endangers  the  health  and  lives 
of  the  people,  ignoring  remonstrances,  are 
sufficient  grounds  for  forfeiting  its  fran- 
chise. Id. 

557.  An  offer  to  perform  its  contract  to 
furnish  wholesome  water,  made  by  a  water 
company  after  suit  has  been  brought  to  for- 
feit its  franchise,  does  not  entitle  it  to  re- 
lief from  the  forfeiture  and  an  extension  of 
time  for  the  performance.  Id. 

558.  The  charter  of  a  waterworks  com- 
pany which  supplies  river  water,  instead  of 
pure,  wholesome  deep-well  water  as  re- 
quired by  its  charter  and  contract,  during 
four  droughts  in  two  years,  and  refuses  for 
a  wholly  insufficient  reason  to  sink  addi- 
tional wells  in  order  to  furnish  a  proper 
supply  of  water,  will  be  annulled,  where  the 
only  reasons  for  not  annulling  are  that  if 
the  charter  is  vacated  all  water  supply  will 
cease,  and  a  promise  by  the  company  after 
suit  is  begun  that  it  will  sink  the  additonal 
wells  if  necessary  to  afford  an  adequate 
supply  of  water.  Capital  City  Water  Co. 
V.  State  ex  rel.  Macdonald,  105  Ala.  406,  18 
So.  62,  29:  743 

559.  The  right  of  the  state  to  declare  the 
forfeiture  of  the  charter  of  a  waterworks 
company  for  infractions  of  duty  imposed  by 
its  charter  and  contract  is  not  taken  away 
by  a  provision  in  the  contract  that  the  city 
may  rescind  the  contract  if  the  company's 
works  fail  to  meet  the  requirements  of  the 
contract.  Id. 

560.  Waiver  of  the  right  to  forfeit  the 
franchises  of  a  water  company  whose  prop- 
erty a  municipal  corporation  has  the  op- 
tion to  acquire  for  neglect  to  keep  accurate 
accounts  of  the  cost  of  construction,  as  re- 
quired by  the  ordinance  granting  permis- 
sion to  erect  and  operate  the  works,  is  ef- 
fected by  long  delay  in  moving  for  forfeit- 
ure, accompanied  by  active  compulsion  upon 
the  company  as  to  extension  and  operation 
of  the  works.  State  ex  rel.  Mylrea  v.  Janes- 
ville  Water  Power  Co.  92  Wis.  496,  66  N. 
W.  512,  32:  391 
Actions  for  damages. 

Implied  Contract  by  Company  to  Com- 
pensate for  Loss  by  Fire,  see  Contracts, 
25. 

Third  Person's  Right  of  Action  on  Water 
Companv's  Contract,  see  Parties,  74- 
79. 

For  Editorial  Notes,  see  infra,  IV.  §  43. 

561.  A  water  company  is  liable  to  a  con- 
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sumer  for  the  loss  of  property  by  fire,  if 
this  is  due  to  the  failure  to  supply  water 
sufficient  for  fire  purposes,  although  the 
failure  is  due  to  a  breaking  of  the  pipes 
without  any  fault  of  the  water  company, 
when  it  has  expressly  contracted  with  him 
to  supply  water  for  fire  purposes.  Middle- 
sex Water  Co.  v.  Knappmann  Whiting  Co. 
(N.  J.  Er.  &  App.)  64  N.  J.  L.  240,  45 
Atl.  692,  49:  572 

562.  A  city  or  town  authorized  by  stat- 
ute to  furnish  water  to  its  inhabitants  to  be 
paid  for  by  them  and  which  has  received 
from  a  householder  payment  in  advance  for 
water  to  be  furnished,  and  has  arbitrarily 
■cut  off  his  supply,  can  be  held  liable  in  dam- 
ages in  an  action  at  law.  Merrimac  River 
Sav.  Bank  v.  Lowell,  152  Mass.  556,  26  N. 
E.  97,  10:  122 

563.  No  liability  of  a  water  company  to 
a  private  person  for  failure  of  its  supply 
can  be  based  on  its  assumption  of  munici- 
pal functions,  since  the  municipality  would 
not  be  liable  under  such  circumstances.  Ea- 
ton V.  Fairburv  Waterworks  Co.  37  Neb. 
546.  56  N.  W.  201,  21:  653 

564.  A  citizen  whose  property  is  de- 
stroyed by  fire  because  of  the  failure  of  a 
waterworks  company  to  keep  fire  hydrants 
in  good  condition,  as  required  by  its  con- 
tract with  the  city,  has  no  right  of  action 
against  the  company  to  recover  for  such 
loss.  Allen  &  C.  Mfg.  Co.  v.  Shreveport 
Waterworks   Co.   113  La.   1091,  37   So.   980, 

68:  650 

565.  A  city  acts  as  a  principal,  and  not 
as  the  mandatory  of  its  inhabitants,  in  en- 
tering into  a  contract  with  a  waterworks 
•contractor  for  a  supply  of  water  to  the 
fiity  for  the  use  of  the  fire  department,  in 
consideration  of  the  payment  of  a  certain 
rental.  Id. 

566.  A  contract  entered  into  by  a  mu- 
nicipal corporation  for  supplying  its  fire  de- 
partment with  water  must  find  its  sanction 
in  the  right  of  the  city  to  demand  specific 
performance,  or  damages,  or  the  revocation 
of  the  contract  for  nonperformance,  and  not 
in  any  right  on  the  part  of  the  inhabitants 
individually  to  recover  damages  for  losses 
sustained  as  a  consequence  of  the  ineffi- 
ciency of  the  fire  department  of  the  city, 
brought  about  by  the  failure  of  the  con- 
tractor to  fulfil  his  contract.  Id. 

567.  No  liability  to  damages  in  favor  of 
the  inhabitants  or  corporators  lies  upon  a 
city  for  the  nonperformance  or  negligent 
performance  of  its  duty  to  furnish  water  to 
its  fire  department  for  protecting  the  prop- 
erty within  its  corporate  limits  from  fire. 
Hence,  no  duty  rests  upon  the  city  to  im- 
pose such  liability  upon  a  contractor  step- 
ping into  its  shoes  for  performing  such 
duty.  Id. 

568.  The  city  of  Shreveport,  being  with- 
out authority  to  make  itself  liable  to  its 
inhabitants  for  any  losses  suffered  by  them 
as  a  result  of  its  negligent  discharge  of 
the  duty  to  furnish  water  for  the  protec- 
tion of  their  property  against  fire,  is  neces- 
sarily likewise  without  authority  to  hire 
someone   else   to    assume    such    a    liability. 


Such  assumption  of  liability  would  have 
to  be  paid  for  out  of  the  corporate  treasury, 
and  the  city  would  only  be  doing  indirectly 
what  it  could  not  do  directly.  Id. 

569.  A  water  company  is  not  liable  to  an 
individual  for  the  destruction  of  his  prop- 
erty, which  results  from  the  failure  of  its 
water  supply,  although  it  is  required  by 
the  ordinance  which  gives  it  the  franchise 
to  keep  all  fire  hydrants  supplied  with  water 
for  instant  service.  Eaton  v.  Fairbury 
Waterworks  Co.  37  Neb.  546,  56  N.  W.  201, 

21 :  653 

570.  A  water  company  is  not  liable  to  the 
owner  of  a  house  destroyed  by  fire,  because 
of  failure  to  furnish  water  under  a  con- 
tract with  the  municipality,  although  a 
special  tax  was  provided  for  in  the  contract 
to  pay  part  of  the  consideration  to  the  wa- 
ter company,  and  an  express  provision 
made  that  the  company  should  be  liable 
for  all  damages  occasioned  by  failure  to 
furnish  an  adequate  supply  of  water  to  ex- 
tinguish any  fire.  Howsmon  v.  Trenton 
Water  Co.   119  Mo.  304,  24  S.   W.   784, 

23:  146 

571.  A  water  company  is  not  liable  to  a 
citizen  or  resident  of  a  city  for  the  burning 
of  his  property,  caused  by  its  failure  to 
supply  water  according  to  a  contract  with 
the  city  by.  which  the  company  was  bound 
to  "pay  all  damages  that  may  accrue  to  any 
citizen  of  the  city"  by  reason  of  such  fail- 
ure, as  there  is  no  privity  of  contract  be- 
tween him  and  the  company.  Mott  v. 
Cherryvale  Water  &  Mfg.  Co.  48  Kan.  12, 
28  Pac.  989,  15:  375 

572.  Breach  by  a  water  company  of  a 
contract  with  a  city  to  supply  water  suffi- 
cient to  protect  the  inhabitants  against  loss 
by  fire  entitles  a  citizen  whose  property  is 
burned  in  consequence  thereof  to  sue  as  a 
party  in  interest.  Gorrell  v.  Greensboro 
Water  Supply  Co.  124  N.  C.  328,  32  S.  E. 
720,  '  46:  513 

573.  If  a  city  makes  a  contract  for  a 
water  supply  for  the  benefit  of  its  inhabi- 
ants,  and  the  property  of  one  of  them  is 
destroyed  by  fire  because  of  the  failure  of 
the  person  agreeing  to  furnish  such  supply 
to  comply  with  his  contract,  the  property 
owner  may  sue  in  his  own  name  for  dam- 
ages for  breach  of  the  contract,  he  being 
the  "real  party  in  interest,"  within  the  pro- 
vision of  Ky.  Civ.  Code,  §  18,  that  every 
action  must  be  prosecuted  in  the  name  of 
such  party;  and  the  city  is  not  a  necessary 
party  to  the  action.  Paducah  Lumber  Co. 
v.  Paducah  Water  Supply  Co.  89  Ky.  340,  12 
S.  W.  554,  7:  77 

574.  One  undertaking  to  furnish  a  water 
supply  to  a  city  for  the  benefit  of  its  in- 
habitants under  a  contract  which  provides 
that' he  shall  not  be  liable  for  damages  oc- 
casioned by  the  temporary  shutting  off  of 
the  water  for  purposes  of  repair,  etc.,  will, 
in  the  absence  of  such  excuse,  be  liable  for 
damages  to  property  by  fire  resulting  from 
his  neglect  to  furnish  the  stipulated  amount 
of  water;  and  such  liability  will  not  be  re- 
leased by  the  insertion  in  the  contract  of 
provisions  relieving  the  city  from  liability 
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for  rent  for  hydrants,  and  permitting  rescis- 
sion of  the  contract,  in  case  it  is  not  com- 
plied with.  Id. 

575.  The  inquiry  is,  in  an  action  to  re- 
cover damages  for  failure  of  a  water  com- 
pany to  supply  water,  whether  or  not,  un- 
der all  the  circumstances,  the  fire  could  and 
would  have  been  prevented  or  extinguished 
before  occasioning  the  damage,  if  defendant 
had  performed  his  contract;  and  the  ques- 
tion as  to  how  or  where  the  fire  originated 
is  immaterial,  provided  it  was  not  caused 
by  plaintiff'.  Id. 

3.  Water  Rates  and  Charges. 

Evidence  of  Value  of,  to  Show  Value  of 
Plant,  see  Evidence,  1847.       \ 

Suit  to  Set  Aside  Established  Rates,  see 
Parties,  137. 

Subrogation  of  Person  Paying,  see  Subroga- 
tion, 28. 

See  also  supra,  541. 

For  Editorial  Notes,  see  infra,  IV.  §§  42,  43. 

576.  The  application  of  water  rents  pro- 
vided for  by  Ohio  act  April  24,  1896,  does 
not  violate  article  12  of  the  Constitution, 
relating  to  taxes  on  property.  Ampt  v.  Cin- 
cinnati, 56  Ohio  St.  47,  46  N'  E.  69,      35:  737 

577.  Rents  charged  for  water  actually 
used  are  not  taxes  so  as  to  entitle  persons 
against  whom  they  are  charged  to  notice 
and  an  opportunity  to  be  heard  before  the 
rates  are  established.  Silkman  v.  Yonkers 
Water  Comrs.  152  N.  Y.  327,  46  N.  E.  612, 

37 :  827 

578.  Water  rates  charged  as  compensa- 
tion for  the  use  of  water  furnished  by  a 
city  are  not  an  exercise  of  the  taxing  power 
80  as  to  be  within  the  constitutional  re- 
quirement as  to  uniformity  of  taxation. 
Wagner  v.  Rock  Island,  146  111.  139,  34  N. 
E.  545,  21:  519 

579.  The'  imposition  of  water  rents  by  a 
municipal  corporation  for  the  use  of  water 
does  not  show  that  the  waterworks  system 
is  operated  by  the  corporation  in  its  private 
corporate  character,  but  is  only  a  mode  of 
taxation  and  part  of  the  general  scheme 
of  raising  revenue  to  carry  on  the  work  of 
government.  Springfield  F.  &  M.  Ins.  Co.  v. 
Keeseville,  148  N.  Y.  46,  42  N.   E.  405, 

30:  660 
Regulating  rates. 
Certiorari  to  Review  Action  of  Municipality 

in  Fi.xing  Rates,  see  Certiorari,  5. 
Delegation  of  Power  to  Establish  Maximum 

Rates,  see  Constitutional   Law,   188. 
Validity  of  Contract  between  Corporations 

as  to,  see  Contracts,  478. 
See  also  infra,  595,  604. 
For  Editorial  Notes,  see  infra,  IV.  §§  42,  43. 

580.  A  provision  in  a  charter  of  a  water 
company  that  the  municipality  "shall  have 
power  by  ordinance  to  regulate  the  price  of 
water"  gives  the  municipality  the  con- 
tinuing right  to  regulate  the  charges, 
limited  only  by  a  condition  that  such  rates 
shall  not  be  unreasonable  or  oppressive. 
Knoxville  v.  Knoxville  Water  Co.  107  Tenn. 
647,  64  S.  W.  1075,  61 :  888 


581.  It  is  not  unreasonable  to  give  a  mu- 
nicipality whose  inhabitants  are  to  be  sup- 
plied by  a  water  company  the  right  to  regu- 
late the  rates,  since  the  question  of  the  rea- 
sonableness of  the  regulation  is  always 
open  to  judicial  investigation.  Id. 

582.  The  legislature  cannot  constitution- 
ally delegate  the  power  to  fix  prices  at 
which  water  shall  be  sold  in  a  city,  to  the 
authorities  of  the  city,  which  is  itself  a 
consumer  either  in  its  municipal  capacity 
or  through  its  inhabitants,  without  some 
provision  for  a  judicial  investigation  of  the 
reasonableness  of  the  rates  fixed  by  such 
authorities.  Agua  Pura  Co.  v.  Las  Vegas, 
10  N.  M.  6,  60  Pac.  208,  50:  224 

583.  That  a  municipal  corporation  has  an 
option  to  purcha.se  a  plant  for  water  supply 
at  a  certain  date  will  not  invalidate  its 
regulation  of  rates  to  be  charged  by  the 
owner,  on  the  theory  that  they  may  be 
fixed  so  low  as  to  destroy  the  value  of  the 
plant,  since  the  owner  may  resort  to  the 
courts  for  protection.  Knoxville  v.  Knox- 
ville Water  Co.  107  Tenn.  647,  64  S.  W. 
1075,  61:888 

584.  A  contract  by  a  municipality  as  to 
the  rates  to  be  charged  by  a  water  com- 
pany which  is  chartered  for  a  term  of  years 
does  not  prevent  its  altering  such  rates  from 
time  to  time,  where  the  charter  provides 
that  it  shall  in  no  way  interfere  with  the 
police  or  general  powers  of  the  municipality, 
which  shall  have  power  by  ordinance  to 
"regulate"  the  price  of  water.  Id. 

585.  To  authorize  an  irrevocable  contract 
by  a  municipality  as  to  the  rates  to  be 
charged  consumers  for  water  furnished  by 
a  water  company,  legislative  power  to  make 
it  must  be  unquestionable.  Id. 

586.  A  water  company  having  a  contract 
right  to  lay  water  mains  and  pipes  in  city 
streets,  and  to  distribute  and  sell  water, 
ice,  etc.,  as  it  may  deem  fit,  is  excepted 
from  the  regulation  of  prices  by  ordinance 
under  authority  of  N.  M.  Laws  1897,  p.  124, 
by  virtue  of  a  proviso  that  the  act  "shall 
not  affect  any  contract  now  existing,"  since 
the  rights  and  privileges  granted  by  the 
contract  include  the  right  to  fix  the  price 
at  which  the  company  shall  sell  the  water. 
Agua  Pura  Co.  v.  Las  Vegas,  10  N.  M.  6, 
60  Pac.  208,  50:  224 

587.  Requiring  approval  by  the  common 
council  of  a  city  of  the  act  of  the  board  of 
public  works  in  fixing  water  rates  does  not 
give  the  council  power  to  take  the  initia- 
tive in  the  matter,  where  its  former  power 
in  that  regard  was  repealed,  and  a  board 
of  public  works  was  established,  with  power 
to  fix  rates  which  should  not  be  in  force 
until  submitted  to  and  approved  by  the 
council.  State  ex  rel.  Hallauer  v.  Gosnell, 
116  Wis.  606,  93  N.  W.  542,  61:  33 

588.  The  recommendation  of  water  rates 
by  an  executive  board  may  be  made  neces- 
sary to  their  adoption  by  the  legislative 
body  of  a  city,  although  the  fixing  of  rates 
is  a  legislative,  and  not  an  executive,  func- 
tion. Id. 

589.  Notice  to  a  water  company  of  an 
intention  to  fix  water  rates,  by  the  board  of 
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supervisors,  is  not  necessary  under  the  Cali- 
fornia Constitution.  Spring  Valley  Water- 
works V.  San  Francisco  City  and  County,  82 
Cal.  286.  22  Pac.  910,  1046,  6:  756 

Reasonableness  of  rates. 
Duty  to  Submit  to  Rates  Imposed,  see  Cor- 
porations, 12. 
Jurisdiction  of  Suit  for  Relief,  see  Courts, 

257. 
Court's  Power  to  Review,  see  Courts,  199. 
Burden  of  Proof  as  to.  see  Evidence,  752. 
See  also  supra,  580-583. 

590.  A  schedule  of  maximum  rates  in  a 
contract  by  a  city  with  a  water  company 
does  not  bind  consumers  to  the  payment  of 
such  maximum  rates,  if  they  are  unreason- 
able. Griffin  v.  Goldsboro  Water  Co.  122  N. 
C.  206,  30  S.  E.  319,  41:  ii40 

591.  A  system  of  water  rates  that  yields 
no  more  income  than  is  fairly  required  to 
maintain  the  plant,  pay  fixed  charges  and 
operating  expenses,  provide  a  suitable  sink- 
ing fund  for  the  payment  of  debts,  and  pay 
a  fair  profit  to  the  owners  of  the  prop- 
erty, is  not  unreasonable  so  that  the  rates 
can  be  reduced  by  the  court,  under  Pa.  act 
1874.  Brymer  v.  Butler  Water  Co.  179  Pa. 
231,  36  Atl.  249,  36:  260 

592.  The  power  of  a  court  to  order  a  de- 
crease of  water  rates  on  a  complaint  un- 
der Pa.  act  1874  does  not  include  the  right 
to  form  an  entirely  new  schedule  of  prices 
covering  the  entire  business  of  the  com- 
pany with  all  its  customers,  many  of  whom 
are  not  complaining  of  the  rates,  but  is 
limited  to  a  reduction  of  the  rates  which 
are  specifically  charged  to  be  excessive. 

Id. 

593.  An  application  to  be  supplied  with 
water  under  the  rates  and  subject  to  the 
rules,  regulations,  and  ordinances  of  the 
board  of  water  commissioners  of  a  given 
city,  constitutes  an  express  consent  by  the 
applicant  to  pay  the  rates  charged  for 
water.  Silkman  v.  Yonkers  Water  Comrs. 
152  N.  Y.  327,  40  N.  E.  612,  37:  827 

594.  That  a  city  intended  when  construct- 
ing a  system  of  waterworks  to  furnish 
water  to  its  inhabitants  without  profit  to 
itself  will  not  prevent  an  abandonment  of 
such  plan  after  the  works  are  in  operation, 
and  the  fixing  of  rates  which  will  yield  a 
revenue  to  the  city,  if  such  rates  are  rea- 
sonable and  the  city  has  power  to  use  its 
waterworks  for  raising  revenue.  Wagner 
V.  Rock  Island,  146  ill.  139,  34  N.  E.  545, 

21:  519 

595.  An  arbitrary  fixing  of  water  rates 
by  the  board  of  supervisors,  without  any 
exercise  of  judgment  or  discretion,  is  not 
a  compliance  with  its  duty,  under  Cal. 
Const,  art.  14,  §  1,  giving  it  power  to  fix 
such  rates;  and  it  may  be  set  aside  by  the 
courts  as  a  fraud  on  the  rights  of  the  com- 
panv.  Spring  Vallev  Waterworks  v.  San 
Francisco  City  and  County,  82  Cal.  286,  22 
Pac.  910,  1046,  6:  756 

590.  Tlie  reasonableness  of  water  rates 
fixed  by  the  board  of  supervisors  after  full 
and  fair  investigation  cannot  be  reviewed 
bv  courts,  unless  there  was  actual  fraud  in 


fixing  the  rates,  or  they  were  so  palpably 
and  grossly  unreasonable  as  to  amount  to 
the  same  thing.  Id. 

597.  The  board  of  supervisors  is  not  a 
part  of  the  legislative  department  of  the 
state  so  as  to  be  entirely  independent  of 
any  judicial  control  in  the  exercise  of  its 
duty,  under  the  California  Constitution,  in 
fixing  water  rates.  Id. 

598.  The  fact  that  one  price  is  fixed  for 
the  coqsumer  who  has  a  meter,  and  a  differ- 
ent price  for  one  who  has  none,  does  not 
make  an  ordinance  fixing  water  rates  un- 
certain and  indefinite.  Id. 

599.  An  ordinance  fixing  water  rates  so 
palpably  unreasonable  and  unjust  as  to 
amount  to  a  taking  of  the  property  of  a 
water  company  without  just  compensation 
is  not  justified  by  Cal.  Const,  art.  14,  §  1, 
providing  for  the  establishment  of  such 
rates.  San  Diego  Water  Co.  v.  San  Diego, 
118   Cal.   556,   50   Pac.   633,  38:460 

600.  The  current  expenses  which  may  be 
allowed  in  determining  the  sufficiency  of 
the  income  provided  by  water  rates  consist 
of  the  money  which  is  reasonably  and  prop- 
erly expended  in  each  year  in  collecting 
and  distributing  the  water.  Id. 

601.  Expenses  of  litigation  contesting  an 
ordinance  fixing  water  rates  cannot  be  con- 
sidered as  part  of  the  expenses  to  be  al- 
lowed in  determining  the  sufficiency  of  the 
income  produced  by  the  rates.  Id. 

602.  The  investment  on  which  a  water 
company  is  entitled  to  base  its  compensa- 
tion in  determining  the  sufficiency  of  rates 
cannot  include  property  not  at  present 
actually  employed  in  collecting  or  distribut- 
ing the  water,  however  useful  it  may  have 
been  in  the  past  or  may  yet  be  in  the  fu- 
ture. Id. 

603.  Water  rates  which  will  produce  some 
reward  to  the  owner  of  the  water  plant 
may  nevertheless  be  so  grossly  and  palpa- 
bly insufficient  to  afford  just  compensation 
to  the  owner  as  to  give  the  court  power  to 
relieve  against  an  ordinance  establishing 
such  rates.  Id. 

604.  Water  rates  which  will  produce  but 
little  more  than  3J  per  cent  upon  the 
actual  cost  of  the  waterworks  after  deduct- 
ing current  expenses  do  not  constitute  just 
compensation  to  the  water  company,  where 
it  is  compelled  to  pay  a  much  higher  rate 
upon  money  which  it  appears  to  have  fairly 
borrowed,  when  the  rate  paid  does  not  ap- 
pear to  be  above  the  lowest  market  rate, 
and  the  prudence  and  economy  of  the  man- 
agement are  not  successfully  impeached. 

Id. 
Inequality  of  rates. 
See  also  supra,  536;  infra,  622. 
For  Editorial  Notes,  see  infra,  IV.  §  43. 

605.  Discrimination  in  rates  charged  to 
consumers  by  a  water  company  is  unlawful 
as  the  business  is  afl'ected  with  a  public  use. 
Oriflin  V.  Goldsboro  Water  Co.  122  N.  C.  206, 
30  S.  E.  319,  41:  240 

606.  Charging  a  less  water  rate  where  a 
large  amount  of  water  is  used  than  where 
a  small  quantity  is  consumed  is  not  unrea- 
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Bonable.    Silkman  v.  Yonkers  Water  Comrs. 
152  N.   Y.  327,  46  N.  E.  612,  37:  827 

607.  The  fact  that  the  construction  of 
waterworks  is  a  public  use  to  be  paid  for 
by  taxation  does  not  require  the  basing  of 
all  rates  upon  the  amount  of  water  used  in 
each  instance,  and  on  nothing  else.  Souther 
V.  Gloucester,  187  Mass.  552,  73  N.  E.  558, 

69:  309 

608.  Owners  of  cottages  in  outlying  dis- 
tricts of  a  city  cannot  complain  that  some 
discrimination  is  made  in  rates  between 
them  and  consumers  in  the  heart  of  the  city, 
where  special  circumstances  exist  which 
justify  it.  Id. 

609.  Owners  of  summer  cottages  in  out- 
lying districts,  who  desire  to  use  water 
from  a  city  system  during  part  df  the  year 
only,  may  be  required  to  pay  the  same 
amount  for  such  water  as  owners  of  prop- 
erty in  the  city  are  required  to  pay  for 
service  during  the  whole  year,  where  the 
laying  of  special  pipes  and  the  construction 
of  an  additional  reservoir  are  necessary  to 
enable  the  city  to  furnish  the  water,  which 
facts  create  special  circumstances  justifying 
a  discrimination  in  rates  between  the  two 
classes  of  consumers;  and  they  cannot  com- 
plain that  the  rule  requiring  payment  in 
advance  is  applied  to  them.  Id. 

610.  Inequality  in  water  rates,  resulting 
merely  from  the  failure  of  city  officers  to 
enforce  an  ordinance  as  to  some  of  the 
consumers,  does  not  constitute  a  cause  of 
complaint  to  a  consumer  against  whom  the 
ordinance  is  enforced.  Wagner  v.  Rock 
Island,  146  111.  139,  34  N.  E.  545,  21 :  519 
Charge  for  turning  on  and  off. 

611.  A  rule  of  a  water  company  to  make 
a  charge  of  $1  in  addition  to  all  back  rents 
for  turning  the  water  off  and  on,  made  a 
condition  precedent  to  turning  on  the  water 
after  a  person  has  become  in  default  for 
water  rents,  is  unreasonable,  discriminatory, 
and  void,  since  compensation  for  turning  off 
and  on  the  water  is  included  in  the  water 
rents.  American  Waterworks  Co.  v.  State 
ex  rel.  Walker,  46  Neb.  194,  64  N.  W.  711, 

30:  447 
Enforcing  payment. 
For  Editorial  Notes,  see  infra,  IV.  §  43. 

612.  A  guaranty,  by  one  furnishing  a 
water  supply,  of  a  sufficient  supply  to  run 
a  certain  number  of  hydrants  at  the  same 
time  and  throw  full  streams  over  the  high- 
est buildings,  is  in  the  nature  of  a  condi- 
tion precedent,  the  performance  of  which  is 
necessary  to  enable  him  to  recover  the 
agreed  price  for  the  use  of  the  water  for 
any  period.  Wiley  v.  Athol,  150  Mass.  426, 
23  N.  E.  311,  6:  342 

613.  The  rule  of  a  water  company  to  re- 
quire payment  at  a  stated  period  of  the 
amount  due  from  the  consumer,  as  a  con- 
dition precedent  to  continuing  his  water 
supply,  is  reasonable  and  lawful.  Tacoma 
Hotel  Co.  V.  Tacoma  Light  &  W.  Co.  3 
Wash.  316,  28  Pac.  516,  14:  669 

614.  A  city  which  has  undertaken  to  fur- 
nish its  inhabitants  with  water  cannot, 
after  accepting  the  rates  and  furnishing 
water  to  a  consumer  for  a  period  beyond 


that  for  which  a  disputed  unpaid  claim 
against  him  exists,  shut  off  the  supply  for 
the  purpose  of  coercing  payment  of  such 
claim.  Wood  v.  Auburn,  87  Me.  287,  32  Atl. 
906,  29:  376 

615.  The  question  of  the  validity  of  an 
old  claim  against  a  water  consumer  will 
not  be  investigated  in  an  injunction  pro- 
ceeding by  him  against  the  city  to  prevent 
its  shutting  off  his  supply  after  it  has  ac- 
cepted the  rates  and  furnished  water  for 
periods  subsequent  to  that  covered  by  the 
disputed  claim.  Id. 

616.  A  regulation  of  a  water  company  by 
which  it  refuses  to  turn  on  water  for  a 
building  until  unpaid  rates  of  previous  own- 
ers or  tenants  are  paid  is  unreasonable 
and  invalid,  unless  authorized  by  statute. 
Turner  v.  Revere  Water  Co.  171  Mass,  329, 
50  N.  E.  634,  40:  657 

4.  Meters. 

For  Editorial  Notes,  see  infra,  IV.  §  43. 

617.  A  municipal  corporation  may  require 
consumers  of  water  in  certain  cases  to  use 
meters  and  keep  them  in  repair  at  their 
own  expense,  imder  charter  authority  to 
legislate  as  to  means  for  ascertaining 
amounts  to  be  paid  as  water  rates  by  con- 
sumers, and  to  make  regulations  for  the 
protection  of  the  works  and  the  use  there- 
of. State  ex  rel.  Hallauer  v.  Gosnell,  116 
Wis.  606,  93  N.W.  542,  61 :  33 

618.  A  water  meter  is  not  so  exclusively 
for  the  benefit  of  the  one  furnishing  the 
water  that  the  duty  to  furnish  it  cannot 
be  imposed  upon  the  consumer.  Id. 

619.  An  ordinance  for  the  protection  of 
waterworks  is  not  void  for  unreasonable- 
ness which  requires  all  consumers  using 
large  service  pipes  to  provide  meters  while 
giving  other  consumers  an  option  to  do  so. 

Id. 

620.  A  requirement  that  a  water  company 
shall  furnish  meters  to  those  who  desire  to 
have  the  water  used  by  them  measured  is 
not  unreasonable.  Spring  Valley  Water- 
works V.  San  Francisco  City  and  County, 
82  Cal.  286,  22  Pac.  910,  1046,  6:  756 

621.  The  fact  that  a  man  was  using  a 
water  meter  when  he  put  in  fixtures  in 
his  building  does  not  affect  his  rights  with 
respect  to  the  removal  of  the  meter,  when 
he  had  no  contract  for  its  continuance. 
Ladd  V.  Boston,  170  Mass.  332,  49  N.  E.  627, 

40:  171 

622.  The  removal  of  a  water  meter  by  a 
commissioner  who  is  empowered  "to  fur- 
nish and  attach  meters  where  he  deems  it 
necessary,"  whereby  the  consumer  is  re- 
quired to  pay  according  to  the  number  of 
fixtures  used,  does  not  infringe  the  rights 
of  a  water  consumer  who  had  so  arranged 
his  fixtures  when  he  had  the  meter  that,  on 
its  removal,  he  would  have  to  pay  more 
than  twenty  times  as  much  as  other  water 
takers  pay  for  the  same  quantity  of  water, 
where  it  does  not  appear  that  the  rates 
charged  for  fixtures  were  unreasonable  or 
unjustly  discriminating.  Id. 
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IV.  Editorial  Notes. 
a.  Public;  navigable. 

§  1.  Generally. 

Question  relating  to  navigation  as  Federal 
question.     62:  538. 

Jurisdiction  over  Great  Lakes.     46:  277. 

Jurisdiction  over  inland  rivers.     46:  276. 

Powers  of  new  states  with  respect  to  shores 
and  soil  under  navigable 
waters.     5:  685.* 

Supervision  of  tide  waters  on  flats  by  har- 
bor Commissioners.  5: 
179.* 

Batture  in  bed  of  river.     5:687.* 

Injunction  against  city  as  to  nuisance  af- 
fecting docks  and  naviga- 
tion.    23:  302. 

Power  of  Congress  to  legalize  bridge  over 
navigable  water.     2:  540.* 

Jurisdiction  of  United  States  courts  with 
respect  to  bridge  over  nav- 
igable waters.     2:  541.* 

Construction  of  bridge  over  navigable  water 
under  state  authority. 
2:  541.* 

Removal  of  suit  with  respect  to  bridge 
over  navigable  waters.  2: 
541.* 

Railroad  bridge  over  navigable  stream.  2: 
542.* 

Power  of  state  over  bridges  across  navi- 
gable streams.    12:  675.* 

Construction  and  operation  of  canal.  61 : 
833. 

Use  of  navigable  stream.     70:  272. 

Liability  for  injuries  caused  by  attempted 
exercise  of  rights  of  navi- 
gation.    64:  977. 
General  rights  of  navigator.    64 :  977. 
Must   not   exceed    capacity    of   stream. 

64:  978. 
Excessive  speed.     64:  979. 
Collision.     64:  979. 
Mooring.     64 :  981 . 
Injury  to  fishing  rights.     64:  982. 
Floating  logs.     64:  983. 
Injury  to  banks.     64:  986. 
Contributory  negligence.     64:  987. 

Measure  of  damages  for  cutting  off  access 
of  riparian  owner  to  nav- 
igable waters.     15:  618. 

§  2.  Jurisdiction  over  sea. 

Over  oceans  in  general.     46:  264. 

Over  straits,  channels,  and  narrow  seas. 
46:   266. 

Over  coast  water.     46:  267. 

General  discussion.     46:  267. 
Jurisdictional     question     primarily    one 
ff>r  the  law-making  power. 
46:  268. 
Courts    have    recognized    3-mile    limit. 

46 :  269. 
Claims    to    more    extended   jurisdiction. 
46:  271. 

Enforcement  of  law  within  3-mile  limit. 
46:  272. 

Conflict  of  law.     46:  273. 


Inland  water.     46:  275. 
Bays.     46:  275. 

Inland  seas  and  rivers.     46:  276. 
Great  Lakes.     46:  277. 
Jurisdiction  as  between   nation   and   subdi- 
vision thereof.    46:  277. 
Jurisdiction  as  between  subdivisions  of  na- 
tion.    46 :  280. 
§  3.  State  and  Federal  ownership  of  wa- 
ters. 
Generally.     50:  737. 
Public  rights  limited.     50:  738. 
Right  to  divert  water  in  aid  of  navigation. 

50:  740. 
Illustrations  of  the  limitations  on  the  pow- 
ers  of   the   trustee.      50: 
742. 
Effect    of    constitutional    or    statutory   as- 
sertion of  title  to  water. 
50:  743. 
Title  as  between  state  and  United  States. 

50:747. 
§  4.  As  boundaries. 

Boundary     of     municipality     on     navigable 
stream.     23 :  520. 
On  tidal  waters.     45:  243. 
Rivers  as  state  boundaries.     15:  187. 
Lakes  as   state  boundaries.     15:  187. 
Effect   of  bounding  grant  on  river  or  tide 

water.     42:  502. 
Boundary    of    grant    bordering  on   stream. 

10:  207.* 
Boundary  on  artificial  body  of  water.     51 : 

178. 
Boundary  on  non-navigable  waters.    8:  579.* 
§  5.  —  jurisdiction  over  boundary  rivers. 
Right  to  exercise.     65:  953. 

In  general;   location  of  boundary  line. 

65:  953. 
Grant  of  opposite  shore.    65:  956. 
Effect    of  treaties   and   compacts.     65: 
957. 
Equal  rights  on.     65:  959. 
What  rights  are  exclusive.     65:  961. 
What  concurrent  jurisdiction  includes.     65: 

963. 
Effect  of  change  of  channel.  65:  967. 
§  6.  What  waters  are  navigable. 
General  statement.     42:  305. 
The  rule  in  England.    42:305. 
-Chancellor  Kent's  doctrine.     42:  310. 
LTnsoundness    of     Chancellor     Kent's     doc- 
trine.    42:  315. 
The  true  rule.     42:  316. 
Generally.     42:316. 
Limitations.     42:  318. 
The    question    of    riparian    ownership. 

42:  322. 
Artificial  channels.     42:  323. 
Statutorv  navigability.     42:  323. 
Tidal  water.     42:   324. 
Fishery  cases.     42:  324. 
Navigable  waters  of  the  United  States.    42: 

325. 
Waters   held    navigable    or    not    navigable 

on  the  facts.     42 :  325. 
I^egislative  meaning.     42:  327. 
Practice  questions.    42:  327. 
§  7.  Right  of  owner  of  upland  to  access  to 

navigable  water. 
General! v.     40:  59.3. 
The  English  rule.    40:  593. 


Waters,  IV.  (Ed  Notes.) 


303S) 


The  rule  in  Ireland.     40:  595. 
The  rule  in  Canada.    40:  595. 
General   expressions   favoring   the   right   of 
the    shore    owner    in    this 
country.     40:  596. 
The  rule  in  Massachusetts.     40:  598. 
The   cases   holding   the   opposite   rule.     40: 

599. 
The  rule  of  the  Federal  courts.     40:  602. 
Other   decisons    which    have   denied   the   ri- 
parian owner's  right.     40: 
603. 
The  effect  of  statutes.    40:  604. 
Access  cut  off  by  railroad.    40:  604. 
Right    as    against    private   individual.     40: 

604. 
Estoppel  by  grant.     40:  605. 
Special    reasons    for    refusing  -relief.     40: 

605.  " 

Right   as   against    improvement   of   naviga- 
tion.    40:  605. 
§•  8.  Public  right  of  access  to  water, 
Generallv.     41 :  268. 
No  right  for  fishing.     41 :  268. 
No  right  for  general  purposes.    41 :  268. 
§    g.    Right    to    improve    navigability    of 

stream. 
Extent  and  limits  of  the  right.     67 :  820. 
Right  as  between  state  and  Federal  govern- 
ments.    67 :  824. 
Character  of  improvement.     67:  827. 
Improvement  companies.     67:  828. 
Booming  and  sorting  logs.     67:  839. 
Interference  with  private  rights.     67:  841. 
Exercise  of  power  of  eminent  domain.     67 : 

847. 
Public  rights  in  improvements.     67:  848. 
Use  of  surplus  water.     67:  848. 
Other  matters.     67 :  849. 
§  lo.  Right  to  obstruct  or  destroy  rights  of 

navigation. 
Extent  of  sovereign's  right.     59:  33. 

As  against  other  sovereigns.     59:  33. 
As     against     subjects,    generally.      59: 

43. 
As  against  riparian  owners.     59:  48. 
Injury  by  individual.     59:  51. 
As  riparian  owner.     59:  51. 
By  attempted  navigation.     59:  54. 
In  general.     59:  54. 
Anchorage.     59:  56. 
Wrecks.  59:  58. 
Under  statutory  authority.     59:  61. 
In  general.     59:  61. 
Exceeding  authority.     59:  62. 
Bridges.     59:  64. 
Statutory  prohibition.     59:  72. 
Refuse  and  debris.    59:  73. 
Pipes  and  cables.    59:  75. 
Liability.    59:  76. 
Powers  and  liabilities  of  municipality.    59: 
77. 
Authority.     59:  77. 
Liability*.     59:  78. 
Prescriptive  rights.     59:  79. 
Right  to  object  to  obstruction.     59:  79. 

Where  injury   merelv   theoretical.     59: 

'79. 
Where  navigation  merelv  impaired.    59: 

81. 
Special  injury.     59:  81. 
General  "rule.     59:  81. 


Injury    to    navigation    right.      59: 

83. 
Injury  to  riparian  or  wharf  right. 

59:  84. 
Interruption  of  voyage.     59:  86. 
Physical  injury.     59:  87. 
Consent    to    obstruction    and    contribu- 
tory negligence.     59:  88. 
Partial  or  immaterial  obstruction.    59:  89. 
Obstruction  a  nuisance.     59:  90. 
Remedies.     59:91. 

Abatement.    59:  91. 
Injunction.    59:  91. 
Other  remedies.     59:  93. 
Obstruction   of  navigable   streams  by   logs. 

3:  407.* 
§11.  Tide  lands. 

Municipal  ownership  of  tide  lands.    64:  333. 
Right  of  state  to  grant  tide  land  so  as  to 
destroy  wharfage  right  of 
shore  owner.     63:  264. 
Acquisition  of  tide  land  by  right  of  eminent 

domain.    66:  897. 
§12.  Title  to  islands. 
Generally.     12:  367;*  58:  673. 
Title  as  between  governments.     58:  673. 
As  between  state  and  subject.     58:  673. 
As  between  opposite  owners.     58:  674. 
How    far    included    in    government    grants, 

58:  675. 
Private  grants.    58:  677. 
Reformed  islands.    58:  677. 
Adverse  possession.     58:  677. 
Estoppel.     58:  678. 

§13.  Using  stream  for  floating  logs. 
As  to  Logs,  Generrally,  see  Logs  and  Logging. 
Stream  m'ust    be    floatable    in    its    natural 

state.    41:371. 
What  streams  are  floatable.     41:  372. 
Necessity.     41 :  376. 
Artificial  channel.     41:376. 
Construction  of  statutes.    41:  376. 
Manner  of  use.     41 :  376. 
Floatable     streams     are     public    highways. 

41:  376. 
Correlative  rights  of  log  and  riparian  own- 
ers.    41 :  377. 
Regulation  of  floatage.    41 :  378. 
Conflict  with  other  navigation.     41:  378. 
Conflicting   rights  of   floatage.     41:  378. 
Log-driving  companies.     41 :  379. 
Liability  for  injuries  to  riparian  owner  by 
running    logs    in    stream. 
41:  494;  64:  983,  986. 
Liable  for  negligence.     41 :  494. 
Trespass  on  banks.     41 :  495. 
Flooding  land.     41 :  496. 
Other  injuries.     41 :  496. 
Excessive  floods.    41 :  497. 
Contributory  negligence.     41 :  497. 
Statutes.     41 :  497. 
Injunction.     41 :  497. 
Right  to  construct  log  booms.     39:  491;  67: 
839. 
Boom  must  not  bloek  up  stream.     39: 

491. 
Liability   for   injury    caused   by   boom. 

39:' 492. 
Boom  on  property  of  third  person.    39: 

492.' 
Right  to  recovery  for  injury  to  boom. 
39:  492. 
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Private   right   of  action   against   boom 

owner.     .39:493. 
Charter  power.    39 :  493. 
Acquisition    of    property    by    right    of 
eminent   domain.     39:  494. 
Governmental  control.     39:  494. 
Liability    for    injuries    caused    by    floating 

logs.     64:  983,  986. 
Facilities  for  passage  of  logs.     3:809.* 
Duty  to  prevent  log  jams.     3:  408.* 
Mooring  logs  and  rafts  as  a  nuisance.     3: 

407.* 
Obstruction   of   navigable   streams   by.      3: 

407.* 
§  14.  Title  to  land  under  water. 
Tide  water.     42:  161. 
The  sea.     42:  161. 
Tidal  rivers.    42:  162. 
Grants.     42:  163. 
Nontidal  rivers.     42:  165. 

The  Roman  law.    42:  165. 
The  common  law.    42:  166. 
The  rule  in  the  United  States.    42:  167. 
The  attitude  of  the  Federal  courts. 

42:  167. 
The  courts  which  follow  the  com- 
mon law.     42:  168. 
Non-navigable  streams.     42:  171. 
Cases    which   have   repudiated   the 

common  law.     42:  171. 
Governmental  repudiation  of  com- 
mon-law rule.    42:  172. 
Low-water  mark.    42:  174. 
Lakes.    42:  175. 
§  15.  Title  to  land  between  high  and  low 

water  marks. 
The  rule  in  England.    45:  227.       ' 
Tlie  rule  in  the  United  States.    45:  238. 
Conflicting    rights    of    owner    and    public. 

45:  241. 
What  is  shore.     45:  242. 
Boundary    of   municipal   corporations.     45: 
243. 

b.  Water  rights  and  easements  as  between 
individuals. 

I.  In  general. 

§  16.  Generally. 

Convevance  of  water  right.  8:  446;*  9: 
810.* 

Presumption  of  right  or  easement  in  waters. 
10:  486.* 

Question  as  to  vested  water  rights  as  Fed- 
eral question.     62:  537. 

Right  to  remove  lateral  support  by  dredg- 
ing water  bed.     64:  275. 

Title  to  ice  formed  on  private  waters.  12: 
584.* 

Common  right  to  use  of  ice  on  river.  12: 
583.* 

Injunction  to  protect  water  right.  3:  609;* 
4:  572;*   12:  486.* 

Measure  of  damages  for  taking  of  water 
l)y  right  of  eminent  do- 
main.    58:  253. 

Measure  of  damages  for  property  taken  for 
purposes  of  canal.  61 : 
481. 

§  17.  Grant  of  water  power. 

Form;  estate  created.     67:  369. 


Successive  and  conflicting  grants.     67:  372. 
What  rights  conveyed.     67:  375. 
By  general  grants.     67:  375. 
In    general.     67 :  375. 
Construction  of  grant.     67:  378. 
Exceptions    and  reservations.     67: 

382. 
Sufficiency  of  conveyance.     67:  383. 
Grant  of  flow  of  stream.     67:  384. 
Grant  of  dam.     67 :  384. 
Head  and  flow.     67 :  386. 
Races,  channels  and  flumes.     67:  386. 
Right  to   convey,  rescission.     67:  388. 
Other   matters.     67 :  389. 
Limitation  of  rights.     67:  390. 
As  to  use.     67 :  390. 

General  rules.     67 :  390. 
Illustrations.     67:  391. 
As  to  premises.     67 :  395. 
As   to  quantity.     67:  395. 
Improved    machinery.     67:  396. 
As  to  time.     67:  397. 
Protecting  rights.     67:  397. 

By  repairing  works.     67:  397. 
By  action.     67:  398. 
Measurement.     67:  399. 
Loss  of  rights.     67:  400. 
Compensation.    67:  401. 
Covenants.     67:401. 

In  general.     67:  401. 
Run  with  the  land.     67:  402. 
Breach.     67 :  404. 
Damages.     67 :  405. 
§18.  How  far  grant  of  mill  includes  water 

rights. 
Generally.     58:  487. 
Effect    of    mentioning    appurtenances.     58: 

487. 
Pond  and  appurtenance.     58:  489. 
Storage  reservoir.     58:  490. 
What  is  appurtenant.     58:  490. 
Limitation  upon  grant.     58:  491. 
Estate  granted.     58 :  493. 
Grant  for  particular  purpose.    58:  493. 
Liability    for    detracting   from   grant.     58: 

493. 
§  ig.  Rights  acquired  in  artificial  condition 

of  body  of  water. 
Generally.     50:  836. 
Contract   rights.     50:836. 
Artificial    condition    established    by    grant. 

50:837. 
Application  of   doctrine  of  riparian  rights. 

50:  838. 
Prescriptive  rights.     50:  839. 
Reciprocal  rights.     50:  841. 
Changing  channels.     50:  844. 
Public  rights.     50:  845. 

2.  Riparian  owners;  rights  in  streams. 

§  20.  Generally. 

See  also  supra,  IV.  §  13. 

Riparian  rights,  generally:  4:  572;*  7: 
457;*  613;*  9:  810.* 

Water  course  defined.     3:  609;*  5:  392.* 

Water  course  as  distinguished  from  sur- 
face water.     25:  527. 

Swales  and  ravines  as  water  courses.  15: 
030. 

What   are  private  streams.     3:  610.* 

Private  stream  not  public  highway.    3:406.* 
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Protection  by  equity  of  rights  of  riparian 

proprietors.     13:  828.* 
Maintenance  of  ejectment  by  riparian  own- 
er.     18:  786. 
Riparian  owner's  right  to  ice.     12:  583.* 
On  navigable  streams.     5:  61,*  689.* 
Riparian  rights  on  canal.     61 :  877. 
Rights  in   water  of   stream   as  aflFected   by 
act     of    Cod     or    natural 
change  of  course.  30:  820. 
Easement  and  servitude  as  to  flowing  wa- 
ter. 3:  406;*  8:  277,*  575.* 
Use    of    natural    stream    to    convey    appro- 
priated  water.     51 :  930. 
Liability '  for  facilitating  evaporation   from 

stream.     59:  333. 
§  21.  Correlative  rights  of  upper  and  lower 
proprietors   as   to   use   and   flow   of 
water  in  stream. 
General  statement  of  the  right.     41 :  737. 

Reasonableness.     41:738. 
Right    to    use.     41:  739. 

Stream  may  be  consumed  for  domestic 

use.     41 :  739. 
Acceleration  of  flow.    41:  746. 
Municipal  water  supply.     41 :  740. 
Use  for  engines.     41:  741. 
Use  for  irrigation.     41 :  741. 
Ancient  use.     41 :  742. 
Appropriation.     41 :  743. 
Negligence.     41 :  743. 
Right  to  flow.     41 :  743. 

Change  of  course.     41 :  743. 
Diversion  of  water.     41 :  744. 
Acceleration  of  flow.     41:  740. 
Diminution  of  flow.     41 :  746. 
Right  to  increase  quantity.     41 :  746. 
Right  to  water  turned  into  stream.     41 : 

747. 

Right  to  hold  back.     41 :  747. 

Right  to   throw  back.     41 :  749 

Restoration    to    ancient    cliannel.     41 : 

750. 

Use  of  sewer.     41:  751. 

Right  to  throw  refuse  into  stream.    41 : 

751. 
Pollution,  generally.     41:  751. 
Sewage  pollution.     41 :  753. 
Right  to  relief.     41:  754. 

What    will   give    right    of   action.     41 : 

755. 
Mere    nonuse    does    not    forfeit    right. 

41 :  758. 
Other  wrongdoers.     41 :  758. 
Who  may  maintain  action.     41 :  758. 
Refusal  of  relief.     41 :  758. 
Extent  of  recovery.     41:  759. 
Right  against  continuer  of  wrong.     41 : 
759. 
Of  upper  and   lower  mill  owners.     7:614.* 
§  22.  Division  of  rights. 
Division  of  water  between  opposite  riparian 
owners.     26:284. 
Manner  of  use.     26:  285. 
Effect  of  island.     26:  285. 
The  division  of  a  water  front,  alluvion,  and 
flats  between  adjoining  ri- 
parian   owners.     21 :  776. 
General  rules.     21:776. 
The    division    to    be    proportional.     21 : 
776. 
L.R.A.   Di"— 191. 


The  division  lines  to  run  as  nearly  as 

possible    at    right    angles 

with  the  water  line.     21: 

777. 

Where     the     outer     boundary     is     not 

straight.     21:  778. 
Where  the  cove  is  shut  in.     21:  779. 
The  rule  of  the  straight  base  line.     21: 

779. 
The  eflect  of  the  course  of  the  side  lines 

of  the  upland.     21:780. 
Effect  of  contract  or  course  of  action  of 
parties.     21 :  780. 
§  23.  Separation  of  riparian  rights  from  up- 
land. 
(Generally.     40:  393. 
Right  of  fishing.    40:  393. 
Right  of  wharfage.     40:  393. 
Mere  riparian  rights.    40:  393. 
Cases  merely  recognizing  the  doctrine     40: 

394. 
Adverse  possession.     40:  394. 
Partition.    40:  394. 
Method  of  separation.     40:  394. 
§  24.  Obstruction;  diversion. 
See  also  supra,  IV.  §  21. 
Remedy  for  obstruction  of  private  streams. 

3:  111.* 
Injunction  to  restrain  obstruction  of  stream. 

59:  881. 

Mandatory  injunction  as  to  obstruction  or 

diversion  of  water  courses. 

20:  164. 

Diversion      of     water;     remedies.     4:  572;* 

8:  202;*   9:  811,   812.* 
Prescriptive   right    as   to   obstruction.     53: 

895,  903. 
Duty  as  to  sluiceways  and  dams.     3:  809.* 
Liabilitj^  of  county  for  injury  to  real  prop- 
erty by  dam.    39:  6). 
Loss  of  profits  as  element  of  damages  for 
obstruction  of  water  way. 
52:  47. 
Interfering   with  flow  of  stream ;    effect  of 

bad     motive.     62:  687. 
§  25.  —  Liability  for  damming  back  water 

of  stream. 
Right  to  dam  back.     59:817. 

No  natural  right.     59:  817. 
Legislative  authoritj'.     59:  823. 
In  general.     59^823. 
For    improvement     of    navigation. 
59:  826. 
Grant  of  right.     59:  829. 

Form  and  manner.     59:  829. 
Object.     59:831. 
Eflect.     59:833. 
Extent.     59:  835. 
License.     59:  836. 
Prescriptive   rights.     59:  838. 

Right    may    be    acquired    by    pre- 
scription.    .59:  838. 
What  necessarv  to  give  rights.    59: 

839. 
Extent  of  right.     59:  843. 
Prevention  and  loss  of  right.     59: 
844. 
Abandonment  of  rights.     59:  845.  , 

Right  as  against  public.     59:  847. 
In  general.     .59:  847. 
Nuisance.     59:  848. 
Title  to  land  flowed.     59:  852. 
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Who  are  liable.     59:  853. 

Public,  generally.     59:  853. 

Corporations.     59:  858. 

One    who    has    parted   with   property. 

59:  858. 
Purchaser  of  property.     59:  858. 
Other  persons.     59:  861. 
What   is   obstruction.     59:  862. 
Bridges.     59:  862. 

Generally.     59:862. 
Railroad  bridge.     59:  863. 

Duty  as  to  construction.     59: 

^863. 
Measure  of  care  required.     59: 

864. 
Liability  for  injury.    59:  865. 
Other  matters.     59:  868. 
Drift  and  debris.     59:  871. 
Other  obstructions.     59:  872. 
Illegal,  though  beneficial.     59:  872. 
Change   in    obstruction.     59:  873. 
Repairing    dam.     59:  873. 
Increasing  height  of  dam.     59:  874. 
Change  of  location.     59:  875. 
Effect  of  character  of  stream.     59:  875. 
Effect  of  flood.     59:  876. 

Ordinary   freshets.     59:  876. 
Extraordinary  floods.     59:  877. 
Character  of  injury.     69:  878. 
Remedy.     59:  879. 

Abatement.     59:  879. 
Suits,  generally.     59:  880. 

Statutory  action.     59:  880. 
Common- law   action.     59:  881. 
Equitable  remedies.     59:  881. 
Indictment.    59:  886. 
Joinder.     59:  886. 
Pleading;    evidence.     59:  886. 
Limitation.     59:  888. 
Venue;  judgment.     59:  890. 
Damages.     59:  892. 
Who  mav   sue.     59:  898. 
In  general.     59:  898. 
Owner.     59:  898. 
One  in  possession.     59:  899 
Joinder  of  parties.     59:  901. 
Grantee.    59:  901. 
Survivorship.    59 :  903. 
Defenses.    59:  904. 

Contributory  negligence.     59:  904. 
Estoppel.     59 :  904. 
Contributing  cause.     59:  905. 
Right  to  repair  injury.    59:  906. 
§  26.  Pollution. 

Liability  for  polluting,  generally.     1:296;* 
7:457;*       12:*577;*       13: 
117. 
Pollution  of  stream  as  a  nuisance.     12:  577.* 
Injury  to  well  as  a  nuisance.     6:  280.* 
As  a  nuisance  to  fishery.    39 :  589. . 
Prescriptive    right    to    pollute    or    obstruct. 

53:  895.  903. 
Municipal  power  over  nuisances  in  waters. 

39:  681. 
Municipal   regulation   of   nuisance   affecting 

health.  38:  324. 
Injunction  by  municipality  against  nui- 
sances in  water  and  water 
courses.  40:  465,  470. 
Pollution  of  water  as  an  element  of  damages 
for  taking  railroad  right 
of  way.    47 :  782. 


How  far  stream  may  be  polluted  for  mining 
purposes.     24:  64. 
Caring  for  tailings.     24:  64. 
Mine  water.     24:  65. 
Refusal   of   injunction.     24:  60. 
Estoppel.     24:  66. 
Joint  tort.     24:  66. 
Prior  appropriation.     24:  66. 
Right  of  municipal  corporation  to  drain  sew- 
age into  waters.     48:  691; 
61 :  694. 
Statutory  authority.     48:  692. 
Taking  or  damaging  property.   48:  698. 

Tide  waters.     48 :  702. 
Miscellaneous.     48:  704. 

Prescriptive     rights;     license.     48: 

705. 
Liability  when  others  contribute  to 

injury.     48:  706. 
Negligence.     48:  706. 
When     injunction     justified;     con- 
tempt.    48:  707. 
Liability  of  municipality  for  using  stream 
as  a  sewer.     61 :  703. 

3.  Accretions;    alluvion;    erosion;    submer- 
gence. 

§  27.  Generally. 

See  also  supra,  §  22. 

Transfer  of  title  bv  erosion  or  submergence. 

5":  688.* 
Effect  of  sudden  submergence  upon  title  to 
land.     38:  849. 
Change  of  boundary.     38: 850. 
Reclamation    of    submerged    land.     5: 
689.* 
Right   to   follow   accretions   across   division 
line  previously  submerged 
bv  the  action  of  the  water. 
51 :  425. 
§  28.  The  law  of  accretions  to  shore  lands. 
What   constitutes.     58:  193. 
Title  to.     58:  199. 

In  general.     58:  199. 

Effect  of  form  of  conveyance.     58:  200. 

Jiiffect  of  grant   on   existing  accretion. 

58 :  202. 
Rights  of  municipalities.     58:  203. 
Conflicting    rights.     58 :  204. 
Basis  of  rule.     58:  206. 
Effect  of  character  of  water.     58 :  207. 
Separation    of   upland    and    accretion.     58: 
208. 
In  general.     58:  208. 
Effect  of  street  on  shore.     58:  208. 
Interference  with  right.     58:  209. 
Adverse  possession.     58:  209. 
Preventing  formation.     58:  210. 
Separation  from  shore.     58:  210. 
Dower  and  leasehold.     58:  210. 

4.  Surface  water,  flowage. 

§  29.  Generally. 

Flooding  of  land  as  a  taking  for  public  use. 

1 :  298,*   467.* 
Liability    for   casting   water   on   land.     10  r 

254.* 
For  what  purpose  flowage  of  land  may  be 

authorized  by  statute.     14 : 

487. 
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Disposal    of    waters    brough't    in    unnatural 
quantities  upon  property. 
27:  294. 
§  30.  What  is  surface  water. 
Distinguished  from  water  course.     25:  527. 
What  is  a  water  course.    25:   527. 
How  far  channel  necessary  or  sufficient. 

25:  527. 
The  source  of  supply.     25:  528. 
Source    and    channel.     25:  528. 
Permanence  of  How.     25:  528. 
Water  which  has  joined  a  water  course. 
25:  528. 
Distinguished  from  basins  or  marshes.     25: 

529. 
Definition  of   surface  water.     25:  529. 
A  question  for  the  jury.     25:  529. 
Water  overflowing  river  banks.    ^5:  529. 
The  right  to  build  levees.     25:  530. 
Cases  holding  flood  water  to  be  surface 
water.     25:  531. 
§  31.  Right  to  flow  of  surface  water. 
The  two   rules.     21:  593. 
The  upper  proprietor  not  bound  to  permit 
the   water  to  flow  to  the 
lower  estate.     21 :  594. 
•Right  to  collect  or  divert  water  in  masses. 
21 :  595. 
Right  to  divert  water.    21 :  595. 
Right  to  accelerate  flow.     21 :  595. 
The    rule    applicable    to   railroad    com- 
panies.    21 :  596. 
The   rule   applicable   to   municipal   cor- 
porations.    21:597;       65: 
250. 
■  The  correlative  rights  as  to  the  obstruction 
of  the  natural   flow.     21: 
598. 
Cases  recognizing  a  servitude.     21 :  598. 
Cases  denying  a  servitude.     21 :  599. 
Illustrations   and   limitations.     21 :  600. 
Right  to  improve  property.     21 :  600. 
Obstructing     water     by     improve- 
ments.    21 :  600. 
Casting  down   surface   water.     21 : 

602. 
The   effect    of   negligent   or   illegal 

action.     21 :  603. 
The  rule  as  to  city  lots.     21:  603. 
The  effect  of  the  civil  law.  21 :  603. 
Duty  to  care  for  water  where  it  falls.-   21: 

604. 
Draining    ponds.     21 :  605. 
Casting    water    into    natural    streams.     21 : 

606. 
Obstructing  water  flowing  in  a  body.     21 : 

607. 
Prescriptive  rights.     21 :  607. 
Fi.xing     servitudes     before     subdivision     of 

tracts.     21 :  607. 
The  maxim,  Sic  ntcre  tuo,  etc.     21:  607. 
§  32.  Rights  and  duties  of  municipalities  as 

to  surface  water. 
Duty  to  care  for.     65 :  250. 
In  general.  65:  250. 

Upon  raising  grade  of  street.     65:  253. 
Upon  gathering  water  in  body.  65:  256. 
Drainage  of  highway.     65 :  259. 


Negligent  or  wrongful  acts.     65:  261. 

Changing  course  of  drainage.     65:  261. 

Casting  collected  body  of,  on  adjoining 
property.     65:  262. 

Accelerating    or    increasing    flow.      65: 
265. 

Damming  back.     65:  266. 
~        Consequential    injuries.     65:269. 

Pollution  of  water.     65:  273. 
Acquiring  right  of  way  for  drain.     65:  273. 
Plans.     65:274. 
Obstructed  drains.     65:  275. 
Unusual    storms.     65:  277. 
Right  and  duty  of  individual.     65:  277. 

To  avoid  injury.     65:  277. 

Casting  water  into  street.    65:  279. 
Nuisances.     65:  280. 
Embankments.     65:  281. 
Remedy.     65:  281. 

In   general.     65:  281. 

Who  may   sue.     65:  283. 

Liability.     65:283. 

Damages.     65:  284. 

Limitation.     65:  285. 
Abandonment  of  drain.     65:  286. 

5.  Subterranean  and   percolating   waters. 

§  33.  Generally. 

Percolating;   correlative  rights  in.     64:  236. 

Appropriation  of  percolating  waters  on  pub- 
lic lands.     30:  186. 

Effect  of  a  grant  upon  rights  in  percolating^ 
water.     19:  99. 
Construction  of  grants  to  railroad  com- 
panies.    19:  99. 
Charters  and  decrees.     19:  99. 

§  34.  Rights  in  subterranean  waters. 

Generally.     19:  92. 

Rights   in    standing    or   percolating    water. 
19:  92. 

Where  the  percolating  water  forms  a  surface- 
stream.     19:  93. 

Intercepting   water   bv    mining   operations. 
19:  93. 

The  effect  of  malice.     19:  94. 

Prescriptive  rights.     19:  94. 

Intercepting  water  bv  public  improvements.. 
19:'94. 

Fouling  subterranean  water.     19:  95. 

Subterranean    streams.     19:  97. 

Presumption  as  to  character  of  water.     19 1 
98. 

Drawing  water  by  percolation  from  a  sur- 
face stream.     19:  98. 

6.  Lakes  and  ponds. 

§  35.  Generally. 

Great  ponds:  right  in.     12:  633.* 

Property  in  non-navigable  lakes.     8:  578.* 

Right  to  fish  in  lake  or  pond.     60:  512. 

Pond  as  an  appurtenance  to  mill.     58:  489. 

Boundary   on    pond.     51 :  179. 

Draining    pond.     21 :  605. 

Title  to  land  under  lakes.     42:  175. 

§  36.  Ownership  of  beds  of. 

In  general.     18:  695:   42:  175. 

Small  lakes  and  ponds.     18:  095. 

Derelict  and  accretions.     18:  698. 

Artificial  ponds.     18:  698. 
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c.  Appropriation;  irrigation. 

§  37.  Generally. 

Rule  of   prior   appropriation.     10:  487.* 
Periodical    appropriation.     46:  175. 
Appropriation  of  percolating  waters  on  pub- 
lic   lands.     30:  186. 
Use  of  natural  stream  to  convey  appropri- 
ated water.     51 :  930. 
Right  to  divert  water  from  stream  for  irri- 
gation   purposes.     41:741. 
Right  of  appropriator  to  enter  upon  the  land 
of  an  upper  proprietor  to 
clean  out  ditch.     43:  130. 
Right  to  store  appropriated  water.     46:  322. 
Liability  for  withdrawing  water  from  reser- 
voir.    62:  579. 
Appropriation  of,  by  town.     1 :  466.* 
State  regulation  of  tolls  for  use  of  appro- 
priated      water.     33:  180- 
182. 
§  38.  Transfer  of  right  to  use  water  for  irri- 
gation. 
Of  right  acquired  by  appropriation.  65:  407. 
Of  right  in  ditch.     65:  409. 
May  pass  by  conveyance  of  land.     65:  409. 
Method  of  transfer.     65:  412. 
§  39.  Right  of  prior  appropriator  of  water. 
Right  at  common  law.     30:  665. 
Right    under    special    statutes    or  customs. 
30:  668. 
Mill   acts.     30:  668. 
Customs.     30:  669. 

General  doctrine  in  mining  states. 

30:  669. 
Source   of   right    of    appropriation. 

30:  669. 
Against    whom   available.     30:  670. 
Extent    and    limitation    of    right. 

30:  672. 
For    what    purpose    appropriation 

permissible.     30:  674. 
Who  mav  be  an  appropriator.     30: 

675. 
What  is  an  appropriation  and  when 

complete.     30:  675. 
Determination      of      priority.     30: 

677. 
Interference    with,    and    protection 

of,    right.     30:  677. 
Second  appropriation.     30:  677. 
Riparian  rights.     30:  677. 
Statutes   affecting.     30:  678. 
Transmission    of   right.     30:  678. 
Act  of  Congress  of  1866.     30:  678. 
Statutes     abolishing     riparian     rights. 
30:  679. 
§  40.  Change   of   use   or   channel   of   water 

appropriated. 
Generally.     30:  384. 
Rights    subsequent!  V    vested    cannot    be    in 

fringed.     30:  380. 
Priority  not  lost  bv  change.     30:  389. 
Right   "may  be  sold.     30:  .390. 
Right  to  change  mill  location.    .30:  390. 
§  41.  Abandonment  or  loss  of  rights  of  pripi 

appropriators. 
Generally.     30:265. 
Effect  of  nonusor.     30:  265. 
Attempt  to  change  use.     30:  266. 
Abandonment  prevented  by  use.     30:  267. 
Decisions  under  statutes.     30:  267. 


d.  Public  wrater  supply. 

§  42.  Generally. 

Statutory  protection  of  water  used  for  sup- 
plving    municipality.     41: 
177. 
Compulsory  service  in  case  of.     15:  322. 
Legislative  regulation  of  rates.     33:  181. 
Exclusiveness   of   right   of   water   company. 

9:  195.* 
Taxation    of    municipal     waterworks.     60: 

850. 
Waterworks  as  appurtenance.     15:653. 
Property  of  water  company  as  real  estate 
for   purposes   of  taxation. 
15:  299. 
Water  rates  as  taxes.     21 :  519. 
Right  to  stop  supply  of  water  for  default  of 

payment.     14:  669. 
Period  that  may  be  covered  by  contract  for 

water  supply.     16:  258. 
Injunction   by   municipality   against    water 
company   for   maintaining 
nuisance.    42:  821. 
Acquisition  of  water  supply  by  right  of  emi- 
nent domain.     58:  240. 
Privilege  of  laying  water  pipes  and   mains 
in    street    as    a    contract 
within    provision    against 
impairing     obligation     of 
contract.     50:  145. 
Water  pipes  in  street  as  an  additional  bur- 
den on  easement.     17:480. 
Liability  of  landlord  as  to  water  pipes  and 
water    supply    on    leased 
premises.     23:  160. 
Liability  of  municipal  corporation  for  fail- 
ure to  organize  and  regu- 
late waterworks.  11:  729.* 
Liability  for  loss  by  fire  due  to  the  lack  of 
adequate     water     supply. 
23:  146. 
Of  city  or  municipality.     23:  146. 
Of  water  company.     23:  147. 
§  43.  Establishment  and  regulation  of  mu- 
nicipal water  supply. 
Power  to  procure  or  furnish.     61 :  34. 
Of  municipality.     61:  34. 
In  general.     61 :  34. 
Charter  authority.     61:  36. 
Of  private  corporation.     61 :  39, 
Extraterritorial   rights.     61:41. 
Right  of  way.     61:  43. 
Purchase  or  construction  of  plant.     61 :  44. 
Power  of  municipality.     61 :  44. 
Contract  to  purchase.     61 :  46. 
In  general.     61 :  46. 
Compensation.     61:48. 
Provision  of  fund.     01 :  49. 
Bonding.     61 :  49. 
Taxation.     61:51. 

In  general.     61 :51. 
Local   assessments.     61 :  52. 
Payment    for    work.     61 :  58. 
Liability  for  injuries.     61 :  58. 
Contract  for  water.     61  :  61. 

Power  of  municipality.     61:  61. 
Who  to  act  for  municipality.     61:  62. 
Form  of  contract.     61:  63. 
Construction.     61 :  65. 
Subject-matter.     61:  66. 
Consideration.     61 :  66. 
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67. 


Validity.     61 :  G7. 
In  general.     61 
Term.     61 :  69. 
Breach.     61 :  70. 
Estoppel;    liability   for   work  or   water 

accepted.     61 :  71. 
Change  or  enforcement.     61:73. 
Collateral  contracts.     61:74. 
Rights  of  taxpayer.     61 :  75. 
Use  of  highways.     61 :  76. 

Right  of  public  to  use.     61 :  76. 
Right    of    water    company.     61 :  77. 
Rights  and  duties  of  water  company.     61 : 
80. 
Exclusiveness  of  franchises.     61 :  80. 
Right  to  confer.     61 :  80. 
When  conferred.     61:  82. 
Protection  of  rights.     6i  :  84. 
What  is  infringement.    Cl :  86. 
Duty  as  to  furnishing  water.     61 :  87. 
As  to  quantity  and  quality.  61 :  87. 
In  general.     61 :  87. 
Quality.     61 :  88. 
Quantity.     61 :  89. 
'  As  to  consumer.     61 :  90. 

General  duty.     61 :  90. 
Free  supply.     61 :  90. 
Remedy  for  breach  of  duty.     61 :  92. 
Specific    performance.     61 :  92. 
Forfeiture  of  franchise.     61 :  93. 
Other    remedies     of     niunicioality. 

61 :  94. 
Suit  by  consumer.     61 ; 
Assignability   of   franchise 
Control   of  rates.     61 :  99. 
Governmental  power. 
Method   of   fixing.     61 
Amount.    61:  101. 
Effect    of   contract. 
Judicial    supervision 
Regulations.     61 :  105. 
Rights    after    expiration    of    franchise 
61:107. 
Rights  and  duties  of  consumer.     61 
In  general.     61:  107. 
Fixing  and  collection  of  rates. 
Duty  to  pay.     61:  109. 
Amount.     01:  111. 
Meters.     61:  112. 
Discrimination.     61:113. 
Enforcement.     61:  114. 
In  general.     61:  114. 
By  stopping  supply. 
Other  matters.     61:  116. 
Rights  and  duties  of  municipality. 
In  general.     61:  116. 
Regulations.     61:117. 
Rates.     61:  118. 

Lease  or  sale  of  plant.     61:  119. 
Effect  of  limitation  of  municipal  indebted- 
ness  upon   the  acquisition 
of    a    water    supply.     59: 
604. 


94. 
.     61 :  98. 

61 :  99. 
:  100. 

61 :  102. 
61:  104. 


107. 


61:  109. 


61:  115. 


61:  116. 


WATER  SUPPLY. 
See  Waters,  III.;  IV.  §§  42,  43. 


WATER  TANKS. 

In  Highway,  see  Highways,  64-67. 

Right   of   Railroad   to    Maintain   in   Street, 

see  Highways.  138. 
As  Nuisance,  see  Nuisances,  39. 


WATER  TOWER. 


In  Highway,  see  Highways,  66,  67. 
Pleading  as  to,  see  Pleading,  46. 


WATER  WHEEL. 
Liability  for  Injury  by,  see  Negligence,  128. 


WATERWORKS. 
See  Waters,  III. 


WAY. 

Public  Ways,  see  Highways. 

Private   Ways,   Generally,    see    Easements; 

Private   Roads. 
Of   Necessity,    see    Easements,   II.    c;    Real 

Property,    83. 


WAY-BILL. 


As  Evidence,  see  Evidence,  971,  972. 
Forgery  of,  see  Factors,  7. 


WEAPONS. 
Carrying  of,  see  Carrying  Weapons. 


WEATHER   BUREAU. 

Records  of,  as  Evidence,  see  Evidence.  857, 

858. 
Competency   of  Witness    as   Agent   of,  see 

Witnesses,  2. 


WEEDS. 

Liability  for  Spread  of.  see  Bermuda  Grass. 

Due  Process  in  Imposing  Penalty  for  Fail- 
ure to  Cut,  see  Constitutional  Law.  866. 

On  City  Lot,  Police  Power  as  to,  see  Con- 
stitutional Law,  989. 

Requiring  Lot  Owner  to  Cut,  as  a  Taking 
of  Property,  see  Eminent  Domain,  219. 

Judicial  Notice  of  Danger  to  Health  by,  see 
Evidence,  112. 
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Requiring  Cutting  of,  on  City  Lots,  see  Mu- 
nicipal Corporations,  255. 

Municipal  Liability  for  Xegligence  in  Cut- 
ting of,  see  Municipal  Corporations, 
484. 

Editorial   Notes. 

Liability  for  permitting  spread  of,  to  ad- 
joining property.     52:  293. 


WEEKS. 


See  Time,  6,  7. 


WEIGHTS. 

Compelling  Decision   of  Umpire   as   to,  see 

Constitutional  Law,  675. 
Of   Accused    Person,   see    SheriflF,    3. 

A  state  weighmaster's  certificates  of  the 
weight  of  grain  delivered  from  a  public  ele- 
vator, under  statutes  which  require  him 
to  weigh  it  without  any  option  of  the  eleva- 
tor owner,  unless  the  shipper  otherwise  di- 
rects, cannot  be  made  by  statute  absolutely 
conclusive  against  either  party,  although 
clear,  strong,  and  satisfactory  evidence  of  a 
substantial  mistake  may  be  required  to  im- 
peacli  them.  Vega  S.  S.  Co.  v.  Consolidated 
Elevator  Co.  75  Minn.  308,  77  N.  W.  973, 

43:  843 
Editorial   Notes. 

Regulation  of,  by  city  ordinance.     13:  286.* 


WEIRS. 

For  Regulating  Diversion  of  Water  from  Ca- 
nal Feeder,  see  Canals,  7,  8. 

Use  of,  in  Diverting  Water  from  Canal  Feed- 
er, see  Contracts,  35L 

Contribution  between  Cotenants  for  Building 
of,  see  Cotenancy,  28. 


WELL. 

As  to  Artesian  Wells,  see  Artesian  Wells. 

Order  to  Fill  up,  see  Bakery. 

Limiting  Liabilitv  for  Injury  by,  see  Car- 
riers, 939,  1001. 

Damages  for  Injury  to,  see  Damages,  437. 

Judicial    Notice    of,   see   Evidence,   61. 

In  Highway,  see  Highways,  60-63. 

Injunction  against  Drilling  Gas  Well,  see 
Injuncton,  21. 

Injunction  against  Covering,  see  Injunction, 
184. 

Injunction  against  Pollution  of,  see  Injunc- 
tion, 212. 

Lease  of  Salt  Wells,  see  Landlord  and  Ten- 
ant, 24. 

For  Oil  and  Gas,  see  Mines,  II.  b,  3. 

Liability  for  Drowning  of  Child  in,  see  Neg- 
ligence,  123. 


Question  for  Jury  as  to  Negligence  in  Main- 
taining, see  Trial,  432. 

Rights  in,  see  Waters,  438-441,  447.  452. 

City's  Duty  as  to  Public  Well,  see  Waters, 
553. 

Editorial   Notes. 

Injuries  to,  as  nuisance.  6:  280.* 

♦•» 


WET. 

Limitations  against  Liability  by,  see  Car- 
riers, 939,  1001. 

Presumption  of  Negligence  from  Injury  to 
Goods  by,  see  Evidence,  489. 


WHARFAGE. 


Destruction  of  Rights  of,  see  Eminent  Do- 
main, 254. 

Rights  on  Opening  Canals  for  Dockage,  see 
Waters,  30. 

Wharf  Owner's  Right  to,  see  Wharves,  4. 


WHARVES. 


Right  of  Hackmen  on,  see  Carriers,  1063. 

Due  Process  in  Taking  of,  see  Constitutional 
Law,  655a. 

Who  May  Question  Corporate  Power  to  Oc- 
cupy, with  Warehouse,  see  Corpora- 
tions, 192. 

Dedication  for,  see  Dedication,  35. 

Prescriptive  Right  in  Way  to,  see  Ease- 
ments, 34. 

Ejectment  for,  see  Ejectment,  12. 

Elevator  on,  see  Eminent  Domain,  394. 

Condemnation  of  Land  for,  see  Eminent 
Domain,  65,  143. 

Building  of,  as  a  Taking  of  Property,  see 
Eminent  Domain,  255. 

Evidence  as  to  Damage  from  Cutting  ofif 
Co'mmunication  with,  see  Evidence, 
1882. 

As  to  Harbors,  see  Harbors. 

On  Highway,  see  Highways,  95. 

Right  of  Lateral  Support  for,  see  Lateral 
Support,  4. 

Right  of  Owner  to  Dredge  Adjacent  Lands, 
see  Waters,  193. 

Use  of  Water  Front  for  Wharfing  Purposes, 
see  Waters,  I.  c,  4,  c. 

1.  The  owner  of  a  landing  on  a  navigable 
river  is  authorized  to  proliibit  its  use  for 
unusual  and  unaccustomed  purposes,  such 
as  the  storage  and  keeping  of  timber  to 
be  rafted  which  may  obstruct  free  access 
to  and  from  vessels.  Conipton  v.  Hawkins, 
90  Ala.  411.  8  So.  75.  9:  387 

2.  A  landing  on  a  navigable  river  will,  in 
the  absence  of  evidence  to  the  contrary,  be 
presumed  to  have  been  intended  for  the  load- 
ing and  unloading  of  the  craft  navigating 
the  river,  and  as  a  place  for  depositing  such 
freight  as  they  usually  transport.  Id. 


WHARVES. 
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3.  The  limitation  of  500  feet,  in  the  cnar- 
ter  of  a  corporation,  of  its  right  to  acquire 
and  hold  land  fronting  on  the  river  free  from 
condemnation,  does  not  apply  to  its  right 
to  occupy  property  on  the  city  wharves  by 
consent  of  the  city  authorities,  under  a 
further  clause  which  provides  that  it  "may 
also  errect  one  or  more  grain  elevators  upon 
public  wharves."  Belcher's  Sugar  Ref.  Co. 
V.  St.  Louis  Grain  Elev.  Co.  101  Mo.  192,  13 
S.  W.  822,  8:  801 
Wharfage. 

Destruction  of  Wharfage  Rights,  see  Emi- 
nent   Domain,    254. 

Rights  of  Opening  Canals  for  Dockage,  see 
Waters,  30. 

See   also   infra.  Editorial  Notes. 

4.  A  wharf  owner  has  no  righ^,  to  exact 
wharfage  from  a  vessel  which,  lyihg  in  the 
public  navigable  stream  at  an  adjoining 
wharf,  merely  overlaps  his  wharf  q,t  a  time 
when  he  has  no  actual  need  to  use  it.  The 
Davidson,  122  Fed.  1006,  70:  193 
DiscrimiQation  between  vessels. 

5.  A  wharf  is  public  so  that  discrimina- 
tion cannot  be  made  between  similar  vessels 
in  using  it  for  a  landing  place,  although  it  is 
owned  by  a  private  person  and  is  not  at 
the  terminus  of  any  street,  where  it  is 
reached  by  a  bridge  used  by  the  public  as  a 
thoroughfare  and  the  owner  conducts  a 
general  wharfinger  business,  under  1   Hill's 

(Wash.)  Code,  §  2136,  authorizing  the  erec- 
tion of  wharves  by  private  persons  and  a 
charge  of  "such  rates  as  shall  be  reasonable." 
Barrington  v.  Commercial  Dock  Co.  15 
Wash.  170,  45  Pac.  748,  33:  116 

Injuries  to  shipping. 

6.  The  mere  fact  that  a  vessel  owner  has 
to  go  through  mud  to  reach  a  berth  in 
a  dock  does  not  cast  upon  him  the  risk  of  in- 
jury from  a  ledge  of  rocks  of  which  he  has 
no  notice,  and  of  which  the  owner  of  the 
dock  knows,  or  by  the  exercise  of  reasonable 
care  and  diligence  could  ascertain.  Gar- 
field &  P.  Coal  Co.  V.  Rockland-Rockport 
Lime   Co.    184  Mass.   60,   67   N.   E.   863, 

61 :  946 

7.  The  master  of  a  vessel  which  is  to  lie 
in  a  regular  berth  at  a  wharf  is  under  no 
obligation  to  take  soundings  to  determine 
whether  or  not  the  berth  is  safe  for  the 
vessel,  where  he  has  been  assured  by  the 
wharf  owner  or  his  agent  that  it  is  a  proper 
one.  Id. 

Lease. 

Abatement  of  Suit  against  Lessee,  see 
Abatement  and  Revival,  29. 

8.  I.,essees  of  a  wharf  have  the  right  to 
extend  and  improve  it  so  as  to  increase  its 
facilities,  or  to  build  a  pier  attached  there- 
to for  their  use  and  occupancy,  so  far  as 
their  acts  are  not  prohibited  by  the  terms 
of  the  lease  and  do  not  constitute  waste. 
Bedlow  v.  New  York  Floating  Dry  Dock  Co. 
112  N.  Y.  263,  19  N.  E.  800,  2:  629 

9.  Where  tenants  of  a  wharf  obtained  the 
right  to  build  a  pier  attached  thereto,  upon 
tlieir  claim  as  "lessees  having  the  same 
rights  and  privileges  as  the  owners  of  the 
soil,"  they  are  estopped  against  setting  up 


any   right   to   the   pier   against   their   land- 
lords, except  under  the  lease.  Id. 

10.  A  pier  erected  by  a  tenant  as  an  ad- 
dition to  a  wharf,  the  effect  of  which,  sep- 
arately maintained,  would  be  to  destroy 
the  essential  and  profitable  use  o^  the  wharf, 
becomes  an  accretion  to  the  wharf,  belong- 
ing to  the  owners  after  the  expiration  of 
the   tenancy,  unless   removed.  Id. 

11.  A  shed  or  warehouse  in  connection 
with  an  elevator  for  the  storage  and  hand- 
ling of  grain  or  other  merchandise,  which 
is  one  of  the  connecting  links  between  the 
great  land  and  water  common  carriers,  al- 
though it  is  private  property  and  operated 
for  private  gain,  is  for  a  public  use  and 
has  a  public  trust  attached  to  it;  and 
therefore  a  lease  therefor  of  part  of  a  pub- 
lic wharf  is  not  void  on  the  ground  that 
the  property  is  to  be  used  for  private 
purposes.  Belcher's  Sugar  Ref.  Co.  v.  St. 
Louis  Grain  Elev.  Co.  101  Mo.  192,  13  S.  W. 
822,  8:  801 

12.  A  lease  of  the  unpaved  portion  of  a 
public  wharf  to  an  elevator  company,  for 
the  purpose  of  maintaining  thereon  a  shed  or 
warehouse  for  the  storage  and  handling 
of  grain  or  other  merchandise  in  connection 
with  the  use  of  an  elevator,  is  not  in  excess 
of  the  authority  of  a  city, — at  least  when  it 
has  express  power  in  its  charter  to  set  aside 
and  lease  a  portion  of  the  unpaved  wharf 
for  such  purposes, — where  the  right  to  ter- 
minate the  lease  on  six  months'  notice  is 
reserved,  and  also  the  right  by  ordinance  to 
prescribe  regulations  governing  the  business 
of  the  lessee.  Id. 

13.  A  wharf  is  unpav^ed,  within  the  mean- 
ing of  a  charter  allowing  the  lease  of  the 
unpaved  portions  of  wharves,  where  it  is 
not  paved  in  a  manner  suitable  for  wharf 
purposes,  although  it  had  once  been  paved 
with  irregular  stones  placed  on  edge  and 
covered  with  macadam,  but  the  macadam 
had  been  washed  away  and  a  dirt  road- 
way made  over  it  by  the  city,  which,  with 
accumulated  rubbish,  covered  the  remain- 
ing stone  to  the  depth  of  5  or  6  feet.  Id. 

Editorial   Notes. 

§  I.  Generally. 

Right  of  riparian  owners  to  dock  to  low- 
water  mark.  8:89;*  12: 
617,*    632.* 

Right  of,  separated  from  upland.    40:  393. 

Establishment  of  dock  line.     14:  498. 

Delegation  of  municipal  power  as  to.  20: 
726. 

Liability  of  landlord  to  third  persons  as  to 
condition  of.     26:  203. 

Piers  as  obstruction  to  navigation.     59:  68. 

Obstruction  to  navigation  as  a  special  injury 
to  wharf  right.     59:  84. 

As  real  property  for  purposes  of  taxation. 
15:  298. 

Right  of  state  to  grant  tide  land  so  as  to 
destroy  wharfage  right  of 
shore  owner.     63:  204. 

§  2.  Right  to  erect  wharves. 

The  rule  in  England.     40:  635. 

The   rule   in  this  country.     40:  637. 
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Cases  recognizing  tlie  right  of  the  riparian 
owner.     40:  637. 

Paile    where     title    extends    to    thread    of 
stream.     40:  638. 

Effect   of   custom.     40:  638. 

Statutory   right.     40:  638. 

Rights  as  against  individuals.     40:  639. 

Right  under  grant  or  license.     40:  640. 

To  low  water  mark.     40:  641. 

Prescriptive   right.     40:  641. 

The  Federal  cases.     40:  641. 

Cases  denying  the  right  to  build  wharves. 
40:  642. 

Cases  absolutely  denying  right.     40:  643. 

Statutory  restrictions.     40:  643, 

Wharf  beneficial.     40:  643. 

Regulation  of  right.     40:  644. 

Harbor  lines.     40:  644. 

Right    of    municipal    corporation    to    build 
wharf.     40:  645. 

Right  of  city  to  regulate  wharf.     40:  d-to. 

Right  of  New  York  city.     40:  64'j. 

Abatement   of   wharf.     40:  646. 

Effect  of  street  along  shore.     40:  646, 

Private   contracts.     40:  647. 

Direction  of  wharf.     40:  647. 

Rights    of    state   and    general    government. 
40:  647. 

Effect  of  constructing  wharf  in  front  of  pri- 
vate property.     40:  647. 

Right  in  wharf  which  has  been  erected.     40: 
647. 

Log  pier.     40:  648. 

Ejectment    for    pier.     40:  648. 

§3.  Liability  for  safety  of  wharf  or  dock, 

r.eneral  rule  of  liability.     61 :  946. 

Where  wharfinger  assigns  berth.     61 :  948. 

What    are    defects.     61 :  948. 

Defects  outside  of  dock.     61 :  949. 

Defect  in  surface  of  wharf.     61:  950. 

Liability  as  between  owner  and  lessee.    61: 
9,52. 

Liabilitj'  of  public  corporation.     Gl:  953. 

Defenses.     61 :  954. 

Other  matters.     61 :  9.56. 

§  4.  Wharfage  charges. 

Right  to  wharfage.     70:  193. 

Basis  of  right.     70:  19.3. 
In   general.     70:  193. 
Improvements  ijiust  exist.     70:  194. 
How  far  a  franchise.     70:  195. 

Public  regulation  of.     70:  197. 

Effect  of  Federal  Constitution.     70:  199. 

Who  and  what  liable  for.     70:  202. 

When  liability  attaches.     70:202. 

Rights   of    municipality.     70:  205. 

Who   entitled   to.     70:"  205. 

As  between  owners  of  different  wharves. 

70:  20,5. 
As  between  claimants  under  title.     70: 

206. 
Under  grant  or  lease.     70:  2C6. 

Aniount.     70:  207. 

Defenses.  70:  208. 

Collection;    lien.     70:  209. 

Contract     for;     iurisdiction     of     admiralty. 
'  60:  233. 

Legislative  regulation  of  rates.     33:  181. 

Claim  against  state  for  services  as  wharfin- 
ger.    42:  55. 

^laritime    lien    for    wharfage.     70:  388. 


WHIPPING, 

Homicide  by,  see  Homicide,  10. 
Right  to  Kill  to  Prevent,  see  Homicide,  38, 
44. 

Editorial  Notes. 

Homicide  by,     60:  801. 


WHIPPING    STRAPS. 


Duty  of  Railroad  Company  as  to,  see  Mas- 
ter and  Servant,  92,  157. 

Assumption  of  Risk  as  to,  see  Master  and 
Servant,  306, 


WHISTLES. 


Municipal  Regulation  of,  see  Municipal  Cor- 
porations, 258. 

As  Nuisance,  see  Nuisances,  34,  35,  125. 

Duty  to  Blow,  see  Railroads,  140,  141;  II, 
d,  3,  b. 

Negligence  in  Blowing,  see  Railroads,  II.  d, 
5. 


WHITE    CAPS. 


Punishment  of,  see  Criminal  Law,  204. 
Indictment  against,  see  Indictment,  etc.,  44. 


WIDOW. 

Consideration  for  Promise  by,  see  Con- 
tracts, 44,  45. 

Oral  Promise  by,  see  Contracts,  146,  146a. 

Rights  as  to  Husband's  Corpse,  see  Corpse, 
17-21,  32,   33. 

Right  of  Action  by,  for  Husband's  Death, 
see  Death,  41,  42;  Intoxicating  Liquors, 
168-170. 

Release  of  Right  of  Action  for  Causing  Hus- 
band's Death,  see  Death,  60-62. 

Right  to  Inherit,  see  Descent  and  Distribu- 
tion, I.  e. 

Dower  of,  see  Dower;   Estoppel,  244. 

Estoppel  of,  see  Estoppel,  244,  247,  273,  283. 

Rights  of,  in  Homestead,  see  Homestead, 
65-70. 

Rights  of.  in  Life  Insurance,  see  Insurance, 
VI.  d,  2,  b. 

As  Heir,  see  Insurance,  1187-1189;  Wills, 
182,  183. 

As  Next  of  Kin,  see  Wills,  198. 

Condition  in  Will  against  Remarriage  of, 
see  Wills.   307. 

Election  between  Legacy  and  Dower,  see 
Wills,  in.  i. 

Competencv  as  Witness,  see  Witnesses,  38, 
47,   5L 


WIDTH, 

Of  Highway,  see  Highwavs,  I.  b. 

Of  Sidewalk,  see   Highways,  204,  205. 


WILD  ANIMALS— WILLS,  I.  a,  L 
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WILD   ANIMALS. 
Animals  force  naturcp,  see  Animals,  6. 


WILFUL  INJURY. 


Liability  for.  Notwithstanding  Contributory 

Negligence,  see  Negligence,  169,  170. 
Amount  of  Recovery  for,  see  Damages,  15. 


WILLS. 

I.  The  Instrument;  Form;  Requ'sites;  Va- 
lidity. *n 

a.  In   General. 

1.  Validity;  Effect  of  Partial  In- 

validity. 

2.  Testamentary    Character. 

3.  Incorporating  Extrinsic  Docu- 
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al Limitations. 

7.  Income  or  Support. 

8.  Interest  of  Several. 
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i.  Election ;   Acceptance. 
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Revocation. 
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Acquisition  of  Land  by  Devise  as  Purchase, 
see  Aliens,  19. 

Creation  of  Annuity  by,  see  Annuities. 

Liability  of  Attorney  for  Negligence  In 
Drawing,  see  Attorneys,  46;  Parties,  59. 

Conflict  of  Laws  as  to  Rights  under,  see  Con- 
flict of  Laws,  I.  j. 

Agreement  to  Make  Generally,  see  Con- 
tracts, 43,  and  also  infra,  V.  §  2. 

Oral  Contract  to  Make  Devise,  see  Contracts^ 
192-194,   254. 

Conflict  of  Laws  as  to  Oral  Contract  ta 
Make,  see  Conflict  of  Laws,  334. 

Oral  Agreement  for  Mutual  Wills,  see  Con- 
tracts, 231,  232. 

Oral  Agreement  by  Devisee,  see  Contracts, 
195. 

Enforcement  of  Contract  to  Sell  Property' 
Devised  b^',  see  Specific  Performance.  86. 

Notice  to  Corporation  of  Trust  Provisions- 
in.  see  Corporations,  410. 

Disposition  of  Corpse  by,  see  Corpse,  30. 

Jurisdiction  of  Action  for  Rights  in  Real 
Property  under,  see  Courts,  67,  68. 

Defeat  of  Tenancy  by  Curtesy  by,  see  Curt- 
esy, 14. 

Parol  Evidence  as  to,  see  Evidence,  1142— 
1150,   1206. 

As  Evidence,  see  Evidence,  IV.  i. 

Privileged  Communications  of  Attorney  as 
to  Drawing  of,  see  Evidence,  1502,  1503. 

Evidence  of  Testator's  Declarations,  see 
Evidence,  X.  f. 

Matters  Concerning  Executors,  see  Execu- 
tors and  Administrators. 

Effect  of  Discovery  of,  on  Administration,, 
see  Executors  and  Admini.strators,  1. 

Effect  of  Execution  and  Destruction  of,  on 
Right  to  Administer,  see  Executors  and 
Administrators,  2. 

Powers  and  Duties  of  Executors  under,  see 
Executors  and  Administrators,  II.  a. 

Provision  in,  for  Continuing  Business,  see 
Executors  and  Administrators,  52-54, 
150. 

Right  to  Dispose  of  Homestead  by,  see 
Homestead,  68. 

Direction  as  to  Custody  of  Child,  see  In- 
fants, 23,  34. 

Changing  Beneficiary  by,  see  Insurance,  740. 

Conclusiveness  of  Decision  as  to,  see  Judg- 
ment,  254. 

Right  of  Devisees  to  Partition,  see  Parti- 
tion,  2. 

As   to   Perpetuities,   see   Perpetuities. 

Execution  of  Power  by,  see  Powers,  II.  and 
also  infra,  V.  §  10. 

Notice  of.  bv  Record,  see  Real  Property,  82. 

Tax  on  Gifts  by,  see  Taxes,  V.;  VI.  §§  33- 
35. 


I.  The  Instrument;   Form;   Requisites;  Va- 
lidity. 

a.  In  General. 

1.  Validity;    Effect  of  Partial  Invalidity. 

Validity  generally. 

Making  on  Sunday,  see  Sundaj',  11. 

1.  A  will  may  be  contrary  to  the  princi- 
ples of  justice  and   humanity:   it      may  be 
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Tjoth  unnatural  and  unjust;  yet  if  it  ap- 
pears to  have  been  made  by  a  person  of  suf- 
ficient age  to  be  competent  to  make  a  will, 
and  also  appears  to  be  the  free  expression 
of  a  sound  mind,  the  courts  must  uphold  it. 
Middlediteh  v.  Williams  (N.  J.  Prerog.  Ct.) 
45  X.  J.  Eq.  726,  17  Atl.  826,  4:738 

2.  In  order  to  make  a  valid  will  it  is  not 
necessary  that  the  testator  should  name  all 
his  children  in  it,  or  give  each  of  them  a  por- 
tion of  his  estate.  If  he  was  mentally  capa- 
T)le  of  understanding  the  disposition  which 
he  was  making  of  his  property,  and  acted 
freely,  it  is  immaterial  to  whom  he  gives  his 
property, — whether  all  to  one,  or  some,  of 
his  children,  or  to  strangers.  If  he  has  a 
disposing  mind  and  memory,  he  has  a  right 
to  do  as  he  pleases  with  his  property.  Kerr 
■V.  Lunsford,  31  W.  Va.  659,  8  S.  E.  493,  505, 

2:  668 

3.  A  will  in  favor  of  a  second  wife  to 
the  exclusion  of  children  of  the  first  one  is 
not  unnatural,  although  one  of  the  children 
was  a  cripple  from  infancy, — especially 
where  testator  had  already  made  provision 
for  such  children.  Re  Shell,  28  Colo.  167, 
63  Pac.  413,  53:  387 
Effect  of  partial  invalidity. 

See  also  infra.  252,  338. 

4.  An  invalid  clause  in  a  will  will  not 
Tiecessarily  invalidate  another  clause,  where 
there  is  no  necessary  connection  between 
them,  and  they  contain  separate  and  dis- 
tinct limitations  without  referring,  the  one 
to  the  other.  Armstrong  v.  Douglass,  89 
Tenn.  219,  14  S.  W.  604,  10:  85 

5.  LTncertainty  in  clauses  of  a  will  as  to 
■distribution  of  income  will  not  render  the 
will  void  if  they  could  all  be  stricken  from 
the  will  without  impairing  its  integrity  as 
a  whole,  or  without  aff"ecting  the  general 
scheme  of  the  testamentary  disposition  or 
interfering  with  or  defeating  the  evident 
general  intent  of  the  testator.  Chilcott  v. 
Hart.  23  Colo.  40,  45  Pac.  351,  35:  41 

6.  The  invalidity  of  a  devise  of  a  life  es- 
tate to  testator's  mistress,  the  value  of 
which  exceeds  one-fourth  part  of  his  estate, 
which  is  void  imder  S.  C.  Rev.  Stat.  1893,  § 
1999.  only  at  the  instance  of  his  lawful  wife 
■or  legitimate  child,  and  to  the  extent  of 
such  excess,  does  not  defeat  the  remainders. 
Beaty  v.  Richardson,  56  S.  C.  173,  34  S.  E. 
73,  46:517 

2.  Testamentary   Character. 

For  Editorial  Notes,  see  infra,  V.  §  3. 

7.  Whether  a  writing  is  a  will  or  a  con- 
tract must  be  determined  by  the  character 
of  its  contents,  rather  than  from  its  title 
or  any  formal  words  with  which  it  may  be- 
gin or  conclude.  Re  Cawley's  Appeal,  136 
Pa.  628,  20  Atl.  567.  10:  93 

8.  Contracts  payable  upon  the  death  of 
the  maker,  or  at  some  certain  period  after 
that,  are  not  testamentary,  so  as  to  be  with- 
in the  requirements  of  the  statute  of  wills. 
Miller  v.  Western  College  177  III.  280.  52 
ISr.   E.  4.32,  42:  797 

9.  A  paper  is  a  will  where  it  is  duly  exe- 
■cuted  as  such  and  reads:     "This  is  good  to 


Miss  Ruble  Ferris  for  eight  hundred  doUara 
for  care  and  attendance  rendered  by  her  to 
me  in  my  last  sickness.  This  eight  hundred 
dollars  is  to  be  collected  out  of  my  estate 
after  my  death,  provided,  however,  I  die  a 
bachelor."  Ferris  v.  Neville,  127  Mich.  444, 
86  N.  W.  960,  54 :  464 

10.  A  letter  does  not  constitute  a  will 
when  not  written  in  extremis  or  in  contem- 
plation of  very  near  death,  although  the 
writer,  addressing  his  sister,  says,  "My 
health  is  probably  ruined,  and  I  want  to 
anticipate  possibilities.  You  and  your  chil- 
dren get  everything;"  then  expresses  a  wish 
for  the  education  of  her  boy  and  his  desire 
as  to  his  profession  and  training.  Re  Rich- 
ardson's Estate,  94  Cal.  63,  29  Pac.  484, 

15:  635 

11.  An  entry,  of  an  account  in  a  savin tts 
bank,  in  the  names  of  husband  and  wife, 
subject  to  the  order  of  either  and  to  sur- 
vivorship on  the  death  of  either,  made  by 
a  transfer  of  funds  from  a  former  account 
in  the  name  of  the  husband  alone,  but  desig- 
nating his  wife  as  the  person  to  whom  pay- 
ment should  be  made  in  the  event  of  his  ab- 
sence or  death,  makes  the  new  account  en- 
tirely separate  and  distinct,  so  that  the  tes- 
tamentary character  of  the  old  account  will 
not  inhere  in  the  new  one  and  make  it  ad- 
missible to  probate.  Metropolitan  Sav. 
Bank  v.  Murphy,  82  Md.  314,  33  Atl.  640, 

31:  454 

12.  The  inclusion  of  after-acquired  prop- 
erty in  an  instrument  of  conveyance,  and 
the  reservation  of  all  the  property  for  the 
pa.yment  of  the  grantor's  debts,  will  compel 
its  construction  as  a  will  rather  than  as  a 
deed,  when  its  character  must  be  determined 
from  its  face, — especially  if  it  provides  that 
it  shall  not  take  absolute  effect  until  the 
grantor's  death.  Crocker  v.  Smith,  94  Ala. 
295,  10  So.  258,  16:  576 

13.  An  instrument  conveying  a  present 
interest  from  the  grantor  to  her  children, 
but  postponing  their  enjoyment  until  after 
her  death,  is  a  conveyance,  and  is  not  testa- 
mentary in  character.  Love  v.  Biauw,  61 
Kan.  496.  59  Pac.  1059.  48:  257 

14.  An  instrument  styling  itself  "an  in- 
denture," by  which  the  grantor  grants,  bar- 
gains, etc.,  a  piece  of  land  containing  50 
acres,  excepting  his  residence  thereon,  dur- 
ing his  natural  life,  "which  is  to  be  a  lien 
upon  the  premises  aforesaid"  until  his  death 
and  burial,  in  consideration  of  the  services 
of  the  grantee  (who  is  a  married  woman 
and  his  niece)  in  taking  care  of  him,  is  not 
testamentary  in  its  character,  and  does  not 
convey  the  legal  title  during  the  grantor's 
life,  but  vests  in  the  grantee  an  equitable 
title,  as  an  executory  contract.  Dreisbach  v. 
Serfass,  126  Pa.  32,"  17  Atl.  513,  3:  836 

•  3.  Incorporating  Extrinsic  Document. 

See  also  infra.  142. 

For  Editorial  Notes,  see  infra,  V.  §  5. 

15.  The  contents  of  an  extrinsic  docu- 
ment cannot  be  incorporated  in  a  will  by 
a  clause  stating  that  a  sum  is  given  in  trust 
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"for  the  purpose  set  forth  in  a  sealed  letter, 
which  will  be  found  with  the  will,"  where 
the  will  contains  no  clear,  explicit,  and  un- 
ambiguous reference  to  a  specific  document 
as  the  one  intended.  Bryan's  Appeal.  77 
Conn.  240.  58  Atl.  748,  68:  353 

If).  A  blank  unexecuted  trust  deed  does 
not  become  a  part  of  a  will  merely  by  rea- 
son of  a  recital  in  the  will  that  testator  has 
deeded  certain  of  his  property  to  trustees 
for  purposes  of  public  charity,  so  as  to  pass 
the  property  referred  to,  to  the  trustees. 
Hunt  ex  rel.  Streator  v.  Evans,  134  111.  496, 
25  N.  E.  579,  11:185 

b.  Execution;  Attestation. 

Nuncupative  Will,  see  infra,  II. » 

Impeachment  or  Corroboration  oi  Attesting 
Witnesses,  see  infra,  126-129. 

Legacy  to  Husband  or  Wife  of  Attesting 
Witness,  see  infra,  208. 

Competency  of  Witness  as  to,  see  infra,  119. 

Proof  of  Will  by  Attesting  Witness,  see  in- 
fra, 120-125. 

Execution  of  Deed,  see  Deeds,  I.  a. 

Parol  Evidence  as  to,  see  Evidence,  1084. 

Evidence  Concerning  Execution,  see  Evi- 
dence. 1940. 

Admissibility  of  Declarations  of  Wife,  see 
Evidence,  1592. 

Evidence  of  Testator's  Declarations  as  to, 
see   Evidence,  1647. 

See  also  supra.  1-3. 

For  Editorial  Notes,  see  infra,  V.  §  9. 

Signature  of  testator. 

Cancelation  of  Signature,  see  Infra,  57,  58. 

See  also  infra,  125,  133. 

For  Editorial  Notes,  see  infra.  V.  §  9. 

17.  The  imperfection  or  illegibility  of 
testator's  signature  to  a  will,  if  he  intended 
it  to  be  a  valid  signing,  will  not  make  it  in- 
sufficient. Sheehan  v.  Kearney,  82  Miss. 
688,  21  So.  41,  35:  102 

18.  The  first  name  only  may  be  a  suffi- 
cient signature  to  a  will,  where  it  is  clearly 
intended  as  a  complete  execution  of  the  in- 
strument. Knox's  Appeal,  131  Pa.  220,  18 
Atl.  1021,  6:  353 

19.  The  mere  steadying  of  the  hand  of  a 
testator  who  is  competent  to  make  a  will 
and  is  free  from  undue  influence  will  not 
make  his  signature  invalid,  if  he  conscious- 
Iv  performs  the  act  of  writing  it.  Sheehan 
V.    Kearney,   82    Miss.   688,    21    So.   41, 

35:  102 

20.  Express  directions  by  a  testatrix  to 
sign  her  name  to  the  will  are  sufficiently 
given  by  her  answering  "Yes"  to  one  who 
inquires  if  he  shall  sign  the  will  for  her. 
Ex  parte  Leonard,  39  S.  C.  518,  18  S.  E.  216, 

22 :  302 

21.  A  mark  may  be  adopted  by  the  testa- 
tor as  a  sufficient  signature  to  a  will,  under 
Miss.  Code  1892,  §  4488.  requiring  the  sign- 
ing by  the  testator  or  some  other  person  in 
his  presence  and  under  his  direction,  and  § 
1520,  providing  that  the  signature  shall  be 
in  his  "proper  handwriting,"  which  means 
that  it  shall  be  written,  and  not  printed,  en- 
graved, or  lithographed.  Sheehan  v.  Kear- 
ney, 82  Miss.  688,  21  Sr.  41,  35:  102 


22.  The  name  of  the  testator,  written  at 
the  beginning  of  a  will,  is  sufficiently  near 
his  mark  at  the  end  to  make  the  mark  a 
valid  signature,  within  a  statute  requiring 
the  name  to  be  written  near  the  mark,  if 
the  intention  that  the  mark  should  repre- 
sent the  testator's  name  clearly  appears. 
Re  Guilfoyle's  Will,  96  Cal.  598,  31  Pac  553. 

22 :  370 

23.  A  testator,  knowing  how,  but  being 
unable  because  of  physical  weakness,  to 
write  his  name,  is  within  the  meaning  of  a 
statute  permitting  a  mark  "when  the  per- 
son cannot  write."  Id. 

24.  A  will  in  testator's  own  handwriting, 
which  has  no  signature  at  the  end,  and  in 
which  testator's  name  appears  only  at  the 
beginning,  although  it  is  indorsed  on  the 
outside  of  a  sealed  envelope,  is  not  suffi- 
ciently signed,  vmder  Va.  Code,  §  2514,  re- 
quiring a  will  to  be  signed  "in  such  manner 
as  to  make  it  manifest  that  the  name  is  in- 
tended as  his  signature."  Warwick  v.  War- 
wick, 86  Va.  596,  10  S.  E.  843,  6:  775 

25.  A  will  is  not  "subscribed  at  the  end," 
as  required  by  2  N.  Y.  Rev.  Stat.  p.  63,  § 
40,  where  the  signature  is  in  the  usual  place 
on  the  face  of  a  printed  blank  consisting  of 
a  half  sheet,  but  just  above  this  in  brackets 
are  the  words  "carried  to  back  of  will."  and 
on  the  back  the  word  "continued,"  followed 
by  important  provisions,  at  the  end  of  which 
are  the  words  "signature  on  face  of  the 
will."  Re  Conway's  Will,  124  N.  Y.  455, 
26  N.  E.  1028,  11:  796 

26.  A  will  is  not  signed  at  the  end  as  re- 
quired by  statute,  where  the  body  of  it  is 
written  on  horizontal  lines  of  several  pages 
of  paper,  so  that  all  its  items  and  provisions 
are  in  consecutive  order  to  the  end  on  the 
last  page,  under  which  the  testator's  signa- 
ture appears,  but  there  is  written  in  the 
margin  of  the  last  page,  to  the  left  of  and 
separated  from  the  body  of  the  instrument, 
a  dispositive  clause,  extending  lengthwise  of 
the  page  from  near  the  bottom  to  near  the 
top  thereof,  and  in  no  manner  connected 
with  the  body  of  the  instrument  by  any 
words,  mark,  or  character  to  indicate  where 
the  marginal  matter  is  to  be  read  in  rela- 
tion to  the  other  provisions,  and  it  is  estab- 
lished by  the  testimony  that  the  marginal 
matter  was  written  after  all  the  other  provi- 
sions, at  the  request  of  the  testator,  and 
before  he  attached  his  signature  under  the 
body  of  the  will.  Irwin  v.  Jacques,  71  Ohio 
St.  395,  73  N.  E.  683,  69:  422 

27.  An  instrument  is  not  subscribed  at 
the  end  thereof,  as  required  by  statute  to 
constitute  a  valid  will,  where  it  consists  of 
four  pages  in  one  sheet  folded  lengthwise 
down  the  middle,  with  the  formal  opening 
and  a  portion  of  the  bequests  on  the  first 
page  of  the  sheet,  another  portion  on  the 
third  page,  which  is  marked  page  2,  while 
the  remainder  and  the  signature  are  on 
the  second  page,  which  is  marked  page  3, 
there  being  nothing  to  connect  the  portions 
on  the  third  page  with  those  above  the 
signature.  Re  Andrews's  Will,  162  N.  Y.  1, 
56N.  E.  529,  48:662 
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28.  The  lack  of  testatrix's  signature  at 
the  end  of  an  instrument  written  by  her 
own  hand  and  containing  her  own  name  at 
tlie  beginning  is  not  supplied  by  her  state- 
ment that  the  instrument  is  her  will,  and  a 
request  to  a  subscribing  witness  to  sign  it. 
Re  Booth's  Will,  127  N.  Y.  109,  27  N.  E. 
826,  12:452 

29.  The  signing  of  a  will  by  witnesses  be- 
fore it  is  signed  by  the  testator  is  invalid, 
although  he  signs  it  immediately  after,  in 
their  presence.  Brooks  v.  Woodson,  87  Ga. 
379,  13  S.  E.  712,  14:  160 

30.  A  will  signed  by  the  testatrix  after 
the  subscription  of  the  testamentary  wit- 
nesses, although  on  the  same  occasion  and 
while  they  are  still  present,  is  invalid  under 
X.  J.  act  March  12,  1851  (3  Gen.  Stat.  p. 
3760).  providing  that  all  wills  and  testa- 
ments shall  be  signed  by  the  testator,  and 
that  the  signature  shall  be  made  by  the 
testator,  or  the  making  thereof  acknowl- 
edged by  him  and  such  writing  declared  to 
be  his  last  will,  in  the  presence  of  two  wit- 
nesses present  at  the  same  time,  who  shall 
subscribe  their  names  thereto  "as  wit- 
nesses," in  the  presence  of  the  testator, 
since  it  is  essential  to  validity  that  every- 
thing required  to  be  done  by  the  testator 
shall  precede  in  point  of  time  the  subscrip- 
tion of  the  witnesses.  Lacey  v.  Dobbs  (N. 
J.  Err.  &  App.)  63  N.  J.  Eq.  325,  50  Atl. 
497.  55:  580 

31.  A  will  is  not  void  because  the  wit- 
nesses signed  before  the  testator,  if  all  par- 
ties were  present  at  the  time  of  the  execu- 
tion and  the  signatures  were  affixed  by  each 
in  the  presence  of  the  others.  Cutler  v. 
Cutler.  130  X.  C.  1,  40  S.  E.  689,  57:  209 
Publication. 

For  Editorial  Xotes,  see  infra,  V.  §  9. 

32.  Attesting  witnesses  need  not  know 
that  the  attested  instrument  is  a  will,  to 
make  the  attestation  valid,  under  a  statute 
providing  that  wills  must  be  attested  and 
subscribed  by  witnesses  "in  the  presence  of 
the  testator  and  of  each  other."  Re  Claflin. 
75  Vt.  19,  52  Atl.  1053,  58:  261 

.33.  A  testator  need  not,  in  express  terms, 
declare  the  instrument  in  process  of  execu- 
tion to  be  his  will.  It  is  sufficient  that 
enough  is  said  or  done,  in  the  presence  and 
with  the  knowledge  of  the  testator,  to  make 
the  witnesses  iniderstand  distinctly  that  ne 
desires  them  to  know  that  the  paper  is  his 
will,  and  that  they  are  to  witness  it.  Elkin- 
ton  V.  Brick  (X."  .1.  Prerog.  Ct.),  44  X.  J. 
Eq.   1.54.   15  Atl.  391,  1:  161 

Signature  of  attesting  witness. 
See   also  supra,  29-31,  121.   125.  128,  129. 

34.  An  inadvertent  mistake  by  a  witness 
to  a  will,  in  writing  testator's  surname  with 
his  own  initials  when  attempting  to  sign 
liis  name  as  a  witness,  makes  his  signature 
insufficient  under  a  statute  requiring  wit- 
nesses to  the  will.  Re  Walker's  Estate.  110 
Cal.  387.  42  Pac.  815,  30:  460 

35.  The  signature  of  the  name  of  a  sub- 
scribing witness  to  a  will  is  not  insufficient 
because  it  is  written  by  another  such  wit- 
ness in  the  presence  and  at  the  request  of 


the  former.     Re  Crawford's  Will,  46  S.  C, 
299,  24  S.  E.  69,  32:  77 

36.  The  signature  of  a  witness  who  does 
not  make  any  mark  on  the  instrument,  or 
touch  the  pen  which  makes  the  signature, 
although  written  for  him  at  his  request 
and  in  his  presence,  cannot  be  sufficient  as 
that  of  a  subscribing  witness  to  a  will  of 
real  property.  Bush  v.  McFarland,  94  Tenn. 
538,  29  S.  W.  899,  27 :  662 

Who  may  be  witness. 
For  Editorial  Xotes,  see  infra,  V.  §  9. 

37.  One  who  signs  the  name  of  a  testa- 
trix at  her  request  may  be  also  one  of  the 
subscribing  witnesses  to  the  will.  Ex  parte 
Leonard,  39  S.  C.  518,  18  S.  E.  216,      22:  302: 

38.  A  married  person  is  not  to  be  deemed 
an  incompetent  attesting  witness  at  the 
tim.e  of  the  execution  of  a  will,  simply  be- 
cause the  husband  or  wife  of  such  person  is- 
a  beneficiary  under  the  will,  since  the  ques- 
tion of  incompetency  can  arise,  if  at  all, 
only  on  the  subsequent  probate  of  the  will,. 
upon  his  or  her  examination  as  a  witness, 
and  then  only  in  the  single  contingency  that 
such  beneficiary  becomes  a  contestant,  and 
does  not  then  consent  to  the  examination 
of  the  witness.  Re  Holt's  Will,  56  Minn. 
33,  57  X.  W.  219,  22:481 
Presence  of  parties. 

Sufficiency   of   Proof   as   to,   see   Evidence, 

2334. 
For  Editorial  Xotes,  see  infra,  V.  §  9. 

39.  Under  the  New  York  statute  in  refer- 
ence to  the  execution  of  wills,  which  pro- 
vides that  the  subscription  shall  be  made 
by  the  testator  in  the  presence  of  the  at- 
testing witnesses,  or  shall  be  acknowledged 
by  him  to  them  to  have  been  so  made,  the 
witnesses  should  either  see  the  testator  sub- 
scribe his  name,  or  he  should,  the  signature 
being  visible  to  him  and  to  them,  acknowl- 
edge it  to  be  his  signature.  Re  Mackay's- 
Will,  110  X.  Y.  611,  18  X.  E.  433,  1 :  491 

40.  A  will  is  sufficiently  signed  in  the 
presence  of  the  testatrix,  although  her 
name  had  been  previously  written  thereto 
by  another  person,  where  the  latter,  in  her 
presence  and  by  her  request,  adds  to  her 
name  words  showing  that  it  was  written  by 
him  at  her  request.  Ex  parte  Leonard,  39 
S.  C.  518,  18  S.  E.  216,  22:  302 

41.  The  words,  "in  presence  of  the  testa- 
tor." in  the  statute  relating  to  the  execution 
of  wills,  do  not  necessarily  mean  that  the 
testator  and  the  witnesses  must  be  in  the 
same  room,  or  that  he  must  have  actual 
sight  or  inspection  of  the  process  of  sign- 
ing. Cook  V.  Winchester,  81  Mich.  581,  46 
X.  W.  106,  8:  82-2 

42.  The  fact  that  testatrix  could  not  see 
the  'witnesses  write  their  names  or  the 
scrivener  write  her  own  because  they  signed 
at  a  table  in  an  adjpining  room,  about  12". 
feet  from  her  bed  and  out  of  the  line  of  her 
vision,  although  the  door  was  open,  unless 
she  moved,  which  she  was  unable  to  do, 
will  not  invalidate  the  execution  of  the  will 
under  a  statute  requiring  her  signature,  if 
made  by  another,  as  well  as  those  of  the 
witnesses,    to   be    subscribed    in    "her   pres- 
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■ence,"  where  the  will  was  read  to  her  both 
before  and  after  signing,  and  the  names  of 
the  witnesses  shown  to  her,  and  they  told 
her,  in  answer  to  her  question,  that  they 
had  signed  it,  and  she  made  her  mark  in 
their  presence.  Id. 

43.  A  will  is  signed  in  the  presence  of  the 
testator,  within  the  meaning  of  Minn.  Gen. 
Stat.  1894,  §  4426.  making  the  attestation 
of  two  witnesses  in  the  presence  of  the 
testator  a  prerequisite  to  the  validity  of  a 
will,  where  it  was  signed  within  sound  of 
testator's  voice,  and  he,  though  in  another 
room,  knew  what  was  being  done  and  might 
have  seen  the  witnesses  by  moving  2  or  3 
feet,  while  the  signing  occupied  not  more 
two  minutes,  and  the  witnesses  immediately 
returned  and  pointed  out  their  signatures  to 
the  testator,  who  took  the  instKiment,  ex- 
amined it,  and  pronounced  it  satisfactory- 
Re  Cunningham,  80  Minn.  180,    83  N.  W.  58. 

51 :  642 

44.  That  witnesses  to  a  will  were  in  the 
same  room  with  each  other  and  the  testa- 
tor is  not  sufficient  to  make  the  attestation 
valid,  if  they  were  not  so  in  the  presence  of 
one  another  that  each  could  see  the  others 
sign.     Re  Claflin,  75  Vt.  19,  52  Atl.  1053, 

58:  261 

45.  A  will  executed  while  a  statute  was 
in  force,  which  positively  required  the  wit- 
nesses to  sign  in  the  presence  of  each  other 
and  of  the  testator,  but  which  was  signed 
by  each  of  the  witnesses  in  the  absence  of 
the  others,  cannot  be  held  valid  by  virtue 
of  a  statute  in  force  at  the  death  of  the  tes- 
tator which  did  not  require  the  witnesses 
to  sign  in  each  other's  presence.  Lane's  Ap- 
peal, 57  Conn.  182,  17  Atl.  926,  4:  45 
Attestation  clause. 

Presumption    from,   see    Evidence,   669. 
For  Editorial  Notes,  see  infra,  IV.  §  8. 

46.  If  a  will  is  in  fact  signed,  attested, 
and  subscribed  as  required  by  the  statute,  a 
formal  attestation  clause  is  not  necessary. 
Williams  v.  Miles,  68  Neb.  463,  94  N.  W. 
705,  62:  383 

c.  Revocation;   Reviving. 

Revocation  of  Devise  or  Legacy,  see  infra, 

456.  457. 
Rebuttal  of  Presumption  as  to  Revocation, 

see  Evidence,  1649. 
Sufficiency  of  Proof  of,  see  Evidence,  2336. 
See  also  Husband  and  Wife,  159,  160. 
For  Editorial  Notes,  see  infra,  V.  §§  11,  12. 

47.  Wills  may  be  revoked,  not  only  by  a 
written  instrument,  as  provided  in  N.  M. 
Comp.  Laws  1897,  §  1953,  but  also  In  cer- 
tain causes  by  operation  of  law.  Re  Teop- 
fer's  Estate,  *12  N.  M.  372,  78  Pac.  53, 

67:  315 

48.  An  exception  in  a  statute  prohibiting 
the  revocation  of  wills  by  other  than  speci- 
fied methods,  that  the  statute  shall  not 
prevent  the  revocation  implied  by  law  from 
subsequent  changes  in  the  condition  or  cir- 
cumstances of  the  testator,  refers  to  the 
revocation  implied  at  common  law  from 
changes  in  such  circumstances.  Glascott  v. 
Bragg.  Ill  Wis.  605,  87  N.  W.  853,       56:  258 

49.  The    rule    that    a    trust    in    personal 


property  may  be  created  by  parol  cannot 
be  permitted  to  work  a  revocation  of  a  will 
contrary  to  the  requirements  of  the  statute 
upon  that  subject.  Orth  v.  Orth,  145  Ind. 
184,  42  N.  E.  277,  44  N.  E.  17,  32:  298 

50.  A  single  will  executed  simultaneously 
by  a  brother  and  sister  each  owning  separ- 
ate property  of  about  the  same  value,  pro- 
viding that  the  survivor  shall  have  the  prop- 
erty of  the  one  first  to  die  during  life,  with 
remainder  over,  the  single  number  being 
used  throughout  the  will,  neither  testator 
attempting  to  speak  for  the  other  or  of  the 
other's  property,  is  the  separate  will  of 
each  testator  as  fully  as  though  it  had  been 
separately  drawn  and  signed,  and  therefore 
revocable  by  the  survivor  as  to  his  or  her 
estate  after  the  death  of  the  other.  Re 
Cawley's  Appeal,   136  Pa.  628,  20  Atl.  567, 

10:  93 
Subsequent  will. 
Presumption  as  to  Revocation  Clause  in,  see 

Evidence,  670. 
See  also  infra,  211. 
For  Editorial  Notes,  see  infra,  V.  §  12. 

51.  Courts  do  not  favor  revocation  by  im- 
plication, and  incline  to  such  a  construction 
as  will  give  effect  to  both  instruments. 
Williams  v.  Miles,  68  Neb.  463,  94  N.  W. 
705,  62 :  383 

52.  The  fact  that  a  subsequent  will  was 
made  is  not  sufficient,  of  itself,  and  without 
some  proof  of  its  actual  contents,  to  show 
revocation  of  a  former  will.  Id. 

53.  A  will  is  not  revoked  by  the  execu- 
tion of  a  subsequent  one  containing  no 
clause  of  revocation,  either  at  common  law 
or  imder  a  statute  providing  that  no  will 
shall  be  revoked  unless  by  some  other  writ- 
ing executed  as  a  will,  but  it  may  be  revived 
by  the  destruction  of  the  latter.  Cheever 
V.  North,  106  Mich.  390,  64  N.  W.  455, 

37 :  561 

54.  Unless  a  subsequent  will  expressly  re- 
vokes the  former  one,  such  former  will  is 
only  revoked  so  far  as  it  is  inconsistent 
with  the  latter.  Williams  v.  Miles,  68  Neb. 
463,  94  N.  W.   705,  62:  383 

55.  A  subsequent  will  may  have  the  effect 
of  revoking  a  prior  will,  either  by  reason  of 
an  express  clause  of  revocation,  or  of  an 
inconsistent  disposition  of  the  testator's 
property.  Id. 

56.  A  subsequent  will  which  has  the  ef- 
fect of  revoking  a  prior  will  may  be  shown 
for  the  purpose  of  defeating  probate  of  such 
prior  will,  although,  by  reason  of  its  loss 
or  destruction,  the  e.xact  dispositions  made 
therein  cannot  be  shown  and  are  incapable 
of  execution;  the  revocation  will  be  ef- 
fectual, even  though  in  other  respects  the 
will  cannot  be  carried  out.  Id. 
Erasure;  alteration;  destruction;  mutila- 
tion. 

Revival   of  Earlier  Will   by  Destruction'  of 

Later  One,  see  infra,  80-82. 
Presumption  and  Burden  of  Proof  as  to,  see 

Evidence,  343-345. 
For  Editorial  Notes,  see  infra,  V.  §§  11,  12. 

57.  Finding  a  will  in  testator's  desk  with 
the  signature  canceled  rai.ses  the  presump- 
tion that  the  cancelation  was  done  by  him 
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with  the  intention  of  revoking  the  will.    Re 
Hopkins's  Will,  172  N.  Y.  360,  65  N.  E.  173. 

65:  95 

58.  At  common  law  a  will  is  revoked  by 
writing  upon  it  a  signed  pencil  declaration, 
"This  will  is  null  and  void,"  stating  to  wit- 
nesses that  it  is  killed,  and  filing  it  away, 
where  it  remains  for  more  than  twelve 
years  until  testator's  death,  without  refer- 
ring to  it  more  than  once,  and  then  merely 
by  stating  that  testator  would  never  have 
anv  peace  about  it.  Billington  v.  Jones,  108 
Tenn.  234,  66  S.  W.  1127,  56:  654 

59.  An  interlineation  and  erasure  by  a 
testatrix,  changing  a  provision  in  her  will, 
where  the  word  erased  is  not  so  obliterated 
as  to  be  illegible,  is  not  a  revocation,  but 
an  alteration;  and  if  the  instrument  as 
altered  is  not  executed  as  required  by  stat- 
ute to  make  a  valid  will,  codicil,  or  instru- 
ment of  revocation,  the  will  remains  intact 
as  before.  Gardiner  v.  Gardiner,  65  N.  H. 
230.  19  Atl.  651,  8:  383 

60.  The  presumption  in  favor  of  the  revo- 
cation of  a  portion  of  a  will  by  canceling 
is  repelled  where  the  cancelation  is  made 
with  a  view  to  a  new  disposition  of  the 
property,  which  fails  to  be  carried  into  ef- 
fect, and  partial  intestacy  will  result  by 
such  cancelation.  In  such  case  the  will  will 
stand  as  originally  framed.  Id. 

61.  An  erasure  of  a  specific  legacy  from  a 
will,  with  the  effect  of  increasing  the  resid- 
uary bequest,  is  not  a  sufficient  revocation 
of  such  legacy,  under  Conn.  Gen.  Stat.  § 
542.  providing  that  no  will  or  codicil  shall 
be  revoked  except  by  burning,  canceling, 
tearing,  or  obliterating,  or  by  a  later  will 
or  codicil,  as  it  is  in  effect  the  making  of 
a  new  testamentarv  disposition.  ^liles's 
Appeal.  68  Conn.  237,  36  Atl.  39,       36:  176 

02.  The  destruction  of  a  will  animo  revo- 
candi  will  be  presumed,  where  it  was  taken 
into  the  custody  of  the  testator,  and  can- 
not be  found  after  his  death.  Stetson  v. 
Stetson.  200  III.  601,  66  X.  E.  262,       61:  258 

03.  Revocation  of  a  will  may  be  effected 
bv  adopting  its  mutilation  bv  vermin  as 
siich.  Cutler  v.  Cutler.  130  N.  C.  1.  40  S.  E. 
689.  57 :  209 
Marriage;  birth  of  issue;  adoption  of  child. 
Abatement  of  Legacies  on  Subsequent  Adop- 
tion, see  infra.  219. 

Effect  of  Probate  of  Will   Revoked  by,  see 

Executors  and   Administrators,   120. 
See  also  infra.  215-219. 
For  Editorial  Notes,  see  infra.  V.   §   11. 

64.  A  will  made  before  Mass.  Stat.  1892, 
chap.  118.  took  effect  is  witliin  its  provisions 
as  to  revocation  by  marriage,  when  tlie  tes- 
tator married  after  the  act  took  effect. 
Ingersoll  v.  Hojikins.  170  Mass.  401.  49  N. 
E.  023.  40:  191 

05.  The  fact  that  a  will  was  made  in 
cnnteinplation  of  marriage  does  not  "ap- 
pear from  tile  will  itself  so  as  to  prevent 
its  revocation  by  the  testator's  subsequent 
marriage,  under  Mass.  Stat.  1892.  chap.  118. 
merely  because  he  wills  all  his  property  to 
a  woman  whom  he  appoints  as  one  of  the 
executors   and   afterwards   marries.  Id. 

GO.  An  antenuptial  agreement  in  suj)port 


of  a  will  will  not  prevent  the  revocation  of 
the  will  by  the  subsequent  marriage,  where 
the  statute  says  that  "a  marriage  shall  be 
deemed  a  revocation  of  a  prior  will."  Hud- 
nall  V.  Ham,  183  111.  486,  56  N.  E.  172, 

48:  557 

67.  Under  a  statute  providing  that  mar- 
riage of  the  maker  of  a  will  shall  revoke  the 
instrument,  a  will  made  by  a  man  at  the 
time  of  entering  into  an  antenuptial  con- 
tract with  his  intended  wife,  fixing  the 
rights  of  the  respective  parties  to  each  oth- 
er's property  during  the  marriage  relation, 
is  revoked  by  the  marriage,  notwithstand- 
ing it  does  not  affect  the  wife's  rights  as 
fixed  by  the  agreement;  and  this  result  is 
not  affected  by  the  fact  that  the  parties  are 
subsequently  divorced.  Stewart  v.  Powell, 
90  Ky.  511, 'l4  S.  W.  496,  10:  57 

68.  A  will  is  not  revoked  by  subsequent 
marriage  alone  Avithout  the  birth  of  issue, 
although  the  wife  has  been  given  by  statute 
the  right  to  inherit  from  her  husband.  Re 
Hulett's  Estate,  66  Minn.  327,  69  N.  W.  31, 

34:384 

69.  The  marriage  of  a  testator  or  testa- 
trix, whether  or  not  it  is  followed  by  the 
birth  of  a  child,  revokes  an  antenuptial 
will.  Re  Teopfer's  Estate,  12  N.  M.  372.  78 
Pac.  53,  67:  315 

70.  The  marriage  of  a  woman  revokes  her 
will  in  the  same  cases  where  "the  marriage 
of  the  testator"  would  revoke  a  man's  will, 
under  Ga.  Code,  §  2477,  construed  in  the 
light  of  §  4,  declaring  that  the  masculine 
sjender  shall  include  the  feminine.  Ellis  v. 
Darden.  86  Ga.  368,  12  S.  E.  652,  11:  51 

71.  The  common-law  rule  that  the  will  of 
a  feme  sole  is  revoked  by  her  marriage  is 
not  in  force  where  the  testamentary  in- 
capacity of  married  women  is  removed  by 
statute.  Roane  v.  Hollingshead,  76  Md.  369, 
25  Atl.  307,  17:592 

72.  The  will  of  a  woman  is  not  revoked 
by  her  subsequent  marriage,  the  rule  of  the 
common  law  to  the  contrary  having  been 
abrogated  by  Minn,  act  March  6,  186& 
(^linn.  Laws  1869,  chap.  61.  §  1),  conferring 
upon  married  women  testamentarv  capacity. 
Re  Kellv,  85  Minn.  247,  88  N.  W.  739, 

56:  754 

73.  The  fact  that  testatrix  was  married 
within  a  few  hours  after  making  her  will 
will  not  prevent  its  revocation  by  the  mar- 
riage, where  it  makes  no  provision  in  con- 
templation of  marriage,  as  required  bv  Ga. 
Code,  §  2477.  Ellis  v.  Darden,  86  Ga^  308, 
12  S.  E.  652,  •  11:  51 

74.  A  will  made  by  a  married  woman  is 
not  revoked  by  her  subsequent  marriage 
after  becoming  a  widow,  under  Cal.  Civ. 
Code.  §  1300.  making  subsequent  marriage 
operate  to  revoke  "a  will  executed  by  an 
unmarried    woman."'     Re   Comassi's   Estate, 

!  107  Cal.  1.  40  Pac.  15.  28:  414 

75.  A  widow  is  an  "unmarried  woman" 
within  the  meaning  of  a  statute  providing 
that  the  wil!  of  an  unmarried  woman  shall 
be  deemed  revoked  by  her  sulisequent  mar- 
riage. Re  Kaufman's  Will.  131  X.  Y.  620, 
30   X.    E.   242.  15:  292 

76.  The  adoption  of  a  stranger  in  blood  is 
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not  equivalent  to  having  issue  of  a  mar- 
riage witliin  the  meaning  of  Cal.  Civ.  Code, 
§  1298,  respecting  the  effect  of  issue  to  make 
a  revocation  of  a  will.  Re  Comaspi's  Es- 
tate, 107  Cal.  1,  40  Pac.  15,  28:  414 

77.  The  adoption  of  a  child  does  not  ope- 
rate to  revoke  an  antecedent  will  of  the  a- 
dopting  father,  although  no  provision  is 
made  in  the  will  or  otherwise  for  such  adop- 
ted child,  under  statutes  which  give  the 
adopted  child  all  the  rights  and  interest  in 
the  estate  of  the  adopting  father,  by  descent 
or  otherwise,  that  he  would  have  if  the  nat- 
ural heir,  and  provide  that  if,  after  the 
making  of  his  will,  testator  shall  have  born 
to  him  legitimate  issue,  such  will  shall  be 
deemed  revoked  unless  provision  shall  have 
been  made  in  such  will  for  sfich  issue.  Da- 
vis v.   Fogle,  124  Ind.  41,  23  N.  E.  860, 

7:  485 

78.  Marriage  and  adoption  of  a  child  will 
revoke  a  will  in  favor  of  a  third  person 
not  made  in  contemplation  of  marriage, 
where  the  statute  provides  that  an  adopted 
child  shall  be  deemed,  for  purposes  of  in- 
heritance and  succession,  and  all  other  legal 
consequences  and  incidents  of  the  natural 
relation  of  parents  and  children,  the  same 
to  all  intents  and  purposes  as  if  he  had  been 
born  in  lawful  wedlock  of  such  parents  by 
adoption.  Glascott  v.  Bragg,  111  Wis.  605, 
87  N.  W.  853,  56:  258 

79.  A  will  is  revoked  by  the  testator's 
subsequent  adoption  of  a  child  under  the 
Iowa  Code  1873,  §§  2307,  2310,  which,  with- 
out exception  or  qualification,  declare  that 
all  rights,  duties,  and  relations  between  the 
parent  and  child  by  adoption,  including  the 
right  of  inheritance,  shall  be  the  same  that 
exist  by  law  between  parent  and  child  by 
lawful  birth,  and  §  3276  of  the  present  Code, 
which  provides  that  the  subsequent  birth  of 
a  legitimate  child  to  the  testator  before  his 
death  will  operate  as  a  revocation  of  his 
will.  Hilpipre  v.  Claude,  109  Iowa,  159, 
80  N.  W.  332,  46:  171 
Reviving. 

See  also  supra,  53. 

For  Editorial  Notes,  see  infra,  V.  §§  11,  12. 

80.  The  destruction  of  a  will  expressly 
revoking  a  former  one  revives  the  latter, 
under  a  statute  providing  that  a  will  can 
be  revoked  only  by  a  subsequent  will  de- 
claring the  revocation  of  former  ones.  Stet- 
son V.   Stetson,  200  111.  601,  66  N.  E.  262, 

61:  258 

81.  The  revocation  of  a  will  by  intention- 
ally destroying  it  will  not  revive  a  former 
will  which  was  expressly  revoked  by  the 
later  one.  Hawes  v.  Nicholas,  72  Tex.  481, 
10  S.  W.  558,  2:  863 

82.  If  the  testator  destroys  a  subsequent 
will  revoking  a  former  one  by  implication, 
such  act,  of  itself,  will  not  operate  to  re- 
vive the  former  will,  the  revival  of  the  for- 
mer will  in  such  a  case  depending  upon  the 
intention  of  the  testator,  which  is  to  be  de- 
duced from  all  the  circumstances.  Williams 
V.  Miles,  68  Neb.  463,  94  N.  W.  705,    62 :  383 


d.  Who  may  Make;  Capacity;  Undue  Influ- 
ence. 

Prejudicial  Instruction  as  to,  see  Appeal  and 

Error,    1053,   1054. 
Conclusiveness  of  Finding  as  to,  see  Appeal 

and   Error,  777. 
Opinion  Evidence  as  to,  see  Evidence,  VII.  e. 
Hypothetical   Question  as  to,  see  Evidence, 

1258-1264. 
Competency  of  Heir  or  Legatee  to  Testify 

as  to,  see  Witnesses,  64-66. 
For  Editorial  Notes,  see  infra,  V.  §§  6,  7,  13v 

83.  The  time  to  be  looked  to  by  the  jury, 
in  determining  the  capacity  of  a  testator  to 
make  a  will,  is  the  time  when  the  will  was 
executed.  Kerr  v.  Lunsford,  31  W.  Va.  659, 
8  S.  E.  493,  505,  2:  668: 

84.  Where  want  of  testamentary  capacity 
or  undue  influence  is  alleged,  it  is  the  duty 
of  the  court  to  examine  the  provisions  of 
the  will,  to  see  whether  or  not  they  furnish 
any  evidence  of  the  truth  of  the  charges 
made  against  its  validity.  Standing  alone, 
they  are  insufficient  to  support  a  judgment 
against  the  validity  of  the  will,  but  in  con- 
nection with  other  evidence  they  may  be 
entitled  to  considerable  weight.  Middleditch 
V.  Williams  (N.  J.  Prerog.  Ct.)  45  N.  J. 
Eq.  726,  17  Atl.  826,  4:  738 

85.  Although  a  will  may,  on  account  of 
undue  influence,  be  declared  invalid  as  to 
one  devisee  while  upheld  as  to  others,  one 
portion  of  it  cannot  be  rejected  for  want  of 
sufficient  testamentary  capacity,  while  an- 
other portion,  written  at  the  same  time, 
and  no  more  plainly  expressed,  is  adopted  as 
testator's  last  will.  Randolph  v.  Lampkin, 
90  Ky.  551,  14  S.  W.  538,  10:  87 
Degree  of  mental  capacity. 
Presumption  and  Burden  of  Proof  as  to,  see 

Evidence,    321-327. 
Evidence    of    Declarations    of    Testator    to 

Show,  see  Evidence,  1644,  1645. 
Instructions  as  to,  see  Trial,  794-796. 
Evidence  as  to,  see  Evidence,  950,  1768-1771, 

1798. 
For  Editorial  Notes,  see  infra,  V.    §   6. 

86.  The  impairment  of  the  mind  of  a 
testator  by  age  and  disease  need  not  amount 
to  lunacy  or  absolute  imbecility  in  order  to 
make  his  will  invalid.  Campbell  v.  Camp- 
bell, 130  111.  466,  22  N.  E.  620,  6 :  167 
Kerr  v.  Lunsford,  31  W.  Va.  659,  8  S.   E. 

4U3,  505,  2 :  668 

87.  The  capacity  sufficient  to  comprehend 
a  few  details  and  make  a  simple  will  may 
be  insufficient  to  dispose  of  a  large  estate  by 
a  complicated  will  requiring  a  remembrance 
of  many  facts  and  the  comprehension  of 
many  details.  Campbell  v.  Campbell,  130  111. 
466,  22  N.  E.  620,  6:  167 

88.  A  person  is  possessed  of  the  sound 
mind  and  memory  required  by  the  statute 
to  enable  him  to  make  a  will,  if,  at  the  time 
of  making  his  will,  he  has  such  mind  and 
memory  as  enable  him  to  understand  the 
business  in  which  he  is  then  engaged  and 
the  effect  of  the  disposition  made  by  him  of 
his  property;  otherwise  not.  The  question 
as  to  his  mental  capacity  should  be  deter- 
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mined  in  view  of  the  circumstances  of  the 
particular  case,  and  is  for  the  jury.  Id. 

89.  It  is  not  necessary  that  a  person 
should  possess  the  highest  qualities  of  mind 
in  order  to  make  a  will,  or  that  he  should 
have  the  same  strength  of  mind  he  may  for- 
merly have  had;  the  mind  may  be  in  some 
degree  debilitated,  the  memory  may  be  en- 
feebled, the  understanding  may  be  weak,  the 
■character  may  be  eccentric,  and  he  may 
even  want  capacity  to  transact  many  of  the 
ordinary  business  affairs  of  life;  it  is  suf- 
ficient if  he  have  mind  enough  to  under- 
stand the  nature  of  the  business  in  which  he 
is  engaged,  to  recollect  the  property  which 
lie  means  to  dispose  of,  the  objects  of  his 
I)6unty,  and  the  manner  in  which  he  wishes 
to  distribute  it  among  them.  Kerr  v.  Luns- 
ford,  31  W.  Va.  659,  8  S.  E.  493,  505,    2:  668 

90.  It  is  not  necessary  for  proponents  to 
prove  that  the  testa4;or  actually  recollected 
all  his  property,  the  objects  of  his  bounty, 
etc.;  it  is  sufficient  if  he  was,  at  the  time, 
mentally  capable  of  doing  so.  Id. 

91.  It  requires  less  capacity  to  make  a  will 
than  it  does  to  make  a  deed.  Id. 
Delusions. 

For   Editorial   Notes,  see   infra,   IV.    §   6. 

92.  The  connection  of  a  delusion  with  a 
will  must  be  made  manifest  and  shown  to 
have  influenced  its  provisions,  before  the  will 
can  be  set  aside  and  declared  void  because 
of  it.  Potter  v.  Jones,  20  Or.  239,  25  Pac. 
769,  12:  161 

92a.  Delusions  are  conceptions  that  orig- 
inate spontaneously  in  the  mind,  without 
evidence  of  anj'  kind  to  support  them,  and 
can  be  accounted  for  on  no  reasonable  hy- 
pothesis. Id. 

92b.  A  belief  or  aversion  formed  on  ap- 
parent cause  leading  to  an  erroneous  view  of 
conduct,  however  insufficient  the  state  of 
facts  on  which  it  is  based  may  be,  shows 
only  an  error  of  judgment  or  want  of  rea- 
soning power,  but  not  an  absolute  want 
of  intellect  on  the  subject,  and  therefore 
does  not  constitute  an  insane  delusion.      Id. 

93.  If  a  testator  possesses  sufficient  men- 
tal power  to  take  into  account  all  the  con- 
siderations necessary  to  the  making  of  a 
proper  will,  though  he  is  subject  to  an  in- 
sane delusion,  yet  if  it  appears  that  such 
delusion  neither  influenced  him  nor  was  cal- 
culated to  influence  him  in  making  his  will, 
the  will  must  be  upheld.  Middleditch  v. 
Williams  (N.  J.  Prerog.  Ct.)  45  N.  J.  Eq. 
726,  17  Atl.  826,  4:  738 

94.  A  morbid  delusion  relating  to  the  very 
matter  of  the  testamentary  disposition  of 
one's  property  deprives  her  of  testamentary 
capacity  notwithstanding  that  she  has  ca- 
pacity to  transact  ordinary  business  and 
knows  and  understands  the  business  in 
which  she  is  engaged  at  the  trime  of  making 
the  will.  OrchardsoH  v.  Cofield,  171  III. 
14,  49  N.  E.  197,  40:  256 

95.  A  will  is  void  if  procured  by  a  stran- 
ger to  be  executed  in  his  own  favor  by  an 
aged  and  feeble  woman  laboring  under  the 
influences  of  an  insane  delusion  brought 
•upon   her  through   his   machinations.         Id. 


96.  The  term  "delusion,"  as  applied  to  in- 
sanity, does  not  mean  a  mere  mistake  of 
fact,  or  being  induced  by  false  evidence  to 
believe  that  a  fact  exists  which  does  not 
exist.  Middleditch  v.  Williams  (N.  J.  Pre- 
rog. Ct.)  45  N.  J.  Eq.  726,  17  Atl.  826,    4:  738 

97.  When  a  person  conceives  something 
extravagant  to  exist,  which,  however,  has 
no  existence,  but  is  the  creature  of  his 
imagination,  and  whenever,  at  the  same 
time,  having  once  so  conceived,  he  is  in- 
capable of  being  permanently  reasoned  out 
of  such  conception,  such  person,  it  is  safe 
to  say,  is  subject  to  an  insane  delusion.     Id. 

98.  It  is  only  a  conception  or  delusion 
which  springs  up  spontaneously  in  the  mind 
of  a  person,  and  is  not  the  result  of  evi- 
dence of  any  kind,  that  can  be  said  to  fur- 
nish evidence  that  his  mind  is  unsound.    Id. 

99.  Where  a  person  is  induced  by  false 
evidence  or  by  false  statements  to  believe  a 
fact  to  exist  which  does  not  exist,  or  where, 
in  consequence  of  his  faith  in  evidence 
which  is  true,  but  which  is  wholly  insuffi- 
cient to  prove  the  truth  of  what  he  believes, 
he  believes  a  fact  to  exist  which  in  reality 
has  no  existence,  his  belief  maj-  show  want 
of  discernment,  or  that  he  lacks  ordinary 
power  of  discrimination,  and  is  consequent- 
1}'  easily  duped,  but  not  that  his  mind  is 
unsound.  Id. 

100.  Belief  in  spiritualism — that  is,  that 
there  can  be  communication  between  the 
spirits  of  the  dead  and  the  living — is  not 
an  insane  delusion.  Id. 

101.  A  will  prompted  by  the  testatrix's 
delusion  induced  by  her  belief  in  spiritual- 
ism that  the  chief  beneficiary  who  was  not 
the  natural  object  of  her  bounty  was  gifted 
with  supernatural  powers  is  invalid  for  want 
of  testamentary  capacity  of  the  testatrix, 
although  a  mere  belief  in  spiritualism  is  not 
proof  of  insanity.  Orchardson  v.  Cofield, 
171  III.  14,  49  N.'E.  197,  40:  256 

102.  An  unworthy  motive  for  disinherit- 
ing a  child  by  will,  whether  pride  or  aver- 
sion, spite  or  prejudice,  if  it  is  not  resolv- 
able into  mental  perversion,  will  not  affect 
the  validity  of  a  will.  Potter  v.  Jones.  20 
Or.  239,  25  Pac.  769,  12:161 
Undue  influence. 

Presumption    and    Burden   of   Proof   as   to, 

see  Evidence,  322,  369,  383. 
Opinion  Evidence  as  to,  see  Evidence,  1408. 
Evidence  of,  see  Evidence.  1798,  1799. 
Evidence     of     Testator's     Declarations     to 

Show,  see  Evidence,  1644,  1645. 
Direction  of  Verdict  in  Absence  of  Evidence 

of,  see  Trial,  554. 
Question  for  Jury  as  to,  see  Trial,  76. 

103.  If  the  provisions  of  the  will  were 
induced  by  the  extreme  kindness  and  at- 
tention to  the  testator  on  the  part  of  the 
principal  devisees,  that  will  not  constitute 
undue  influence  which  will  invalidate  the 
will.  Kerr  v.  Lunsford,  31  W.  Va.  659,  8 
S.  E.  493,  505,  2:  668 

104.  Although  the  testator  may,  perhaps, 
have  been  influenced  by  feelings  of  resent- 
ment or  dislike  to  one  or  more  of  his  chil- 
dren, and   by   feelings  of  affection   and  at- 
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tachment  towards  otliors,  and  though  these 
feelings  may  have  influenced  him  to  give 
his  whole  estate  to  the  one  part,  and  little 
or  nothing  to  the  others,  this  is  not  suffi- 
cient to  make  the  will  invalid.  Id. 

105.  Honest  and  moderate  intercession  or 
persuasion,  unaccompanied  with  fraud  or  de- 
ceit, and  where  the  testator  has  not  been 
threatened  or  put  to  fear  by  the  flatterer 
or  persuader,  is  not  such  undue  influence  as 
will  annul  a  will.  Kennedy  v.  Dickey,  100 
Md.  152,  59  Atl.  661,  68:  317 

106.  A  son  has  a  right  to  suggest  to  his 
mother  that  she  ought  to  make  a  will  and 
remember  him,  and  use  as  an  argument 
the  fact  that  he  has  helped  to  make  the 
money,  without  subjecting  the  transaction 
to  the  criticism  that  a  will  in  Tiis  favor 
is  the  result  of  undue  influence.  Id. 

107.  Undue  influence  on  the  part  of  the 
sons,  in  the  making  of  a  will,  is  not  shown 
by  the  fact  that  testatrix  gave  nearly  all 
her  fortune,  which  was  large,  to  her  sons 
to  the  exclusion  of  children  of  her  daugh- 
ters, where  the  grandchildren  had  ample 
fortunes  of  their  own  under  her  husband's 
will,  and  the  sons,  who  had  aided  in  the 
accumulation  of  the  fortune,  would  con- 
tinue the  business  in  which  the  money  was 
made.  Id. 

108.  Testimony  that  a  son  had  stated 
that  his  mother  could  not  be  persuaded  to 
make  a  will  does  not  show  that  a  will  subse- 
quently made  was  the  result  of  undue  in- 
fluence on  his  part.  Id. 

109.  Undue  influence  must  destroy  free 
agency  and  amount  to  moral  or  physical 
coercion.  Elkinton  v.  Brick  (N.  J.  Prerog. 
Ct.)  44  if.  J.  Eq.  154,  15  Atl.  ^391,         1:  161 

110.  Importunity  which  cannot  be  and  is 
not  resisted  is  undue  influence.  The  mere 
suggestion  to  a  testator,  that  an  indicated 
testamentary  provision  would  be  productive 
of  justice  between  the  natural  objects  of 
his  bounty,  can  hardly  amount  to  undue 
influence.  Id. 

111.  It  is  impossible  to  distinguish  by 
rule  between  that  which  is  within  the 
bounds  of  legitimate  influence  and  that 
which  makes  the  influence  undue.  The  ef- 
fect of  all  acts  must  depend  upon  the  re- 
lations between  the  parties  to  them,  and 
the  character,  strength,  and  condition  of 
each,  and  be  determined  by  the  application 
of  sound  sense  to  each  given  case.  Id. 
Power  of  married  woman  to  make. 

112.  Disposition  by  will  is  not  within  the 
terms  of  a  statute  permitting  the  wife  of  a 
nonresident  to  convey  her  property  as 
though  sole.  Foote  v.  Nickerson,  70  N.  H. 
496,  48   Atl.   1088,  54:  554 

e.  Probate;   Contest;   Foreign  Wills. 

1.  In  General. 

Joining  Causes  of  Action  to  Set  Aside  Deed 
and  Will,  see  Action  or  Suit,  94.  101. 

Validity  of  Agreement  against  Contest,  see 
Contracts.  431. 
L.E.A.  Dig.— 192. 


Admissibility  of  Evidence  as  to  Contestant's 
Destruction  of  Subsequent  Will,  see 
Appeal  and  Error,  948. 

Attorney's  Fees  in  Will  Contest,  see  Costs 
and   Fees,   48. 

Limitation  of  Action  to  Contest,  see  Limita- 
tion of  Actions,   176. 

Contest  by  One  in  Behalf  of  Several,  see 
Parties,  107. 

Right  of  Action  on  Contract  Depending  on 
Success  of  Contest,  see  Parties,  61. 

Complaint  in  Contest,  see  Pleading,  427. 

Effect  of  Disclaimer,  see  Dismissal  or  Dis- 
continuance,   13. 

Domicil  of  Testator  for  Purpose  of  Juris- 
diction, see  Domicil,  3. 

Equity  Jurisdiction  to  Establish  Will,  see 
Equity,   18. 

Estoppel  to  Probate,  see  Estoppel,  172. 

Probate  of  Revoked  Will,'  see  Executors  and 
Administrators,   120. 

Disqualification  of  Judge,  see  Judges,  42. 

Removability  of  Proceeding,  see  Removal  of 
Causes,  1,  4. 

Sufficiency  of  Verdict,  see  Trial,  911. 

See  also  supra,  56,  57.  60,  83-85,  90,  108; 
infra,  465. 

For  Editorial  Notes,  see  infra,  V.  §§  13,  14. 

113.  The  admission  of  a  will  to  probate 
will  not  be  refused  because  it  attempts  to 
dispose  of  property  in  violation  of  a  valid 
contract.  Sumner  v.  Crane,  155  Mass.  483, 
29  N.  E.   1151,  15:  447 

114.  Where  a  will  has  been  probated, 
whereby  the  testator  disposes  of  his  entire 
estate,  there  is  no  error  in  refusing  to  pro- 
bate an  alleged  will  of  older  date,  which 
gives  nothing  which  is  not  given  in  the  will 
already  probated.  Benton's  Succession,  106 
La.   494,   31    So.    123,  59:  135 

115.  A  county  court  has  no  jurisdiction, 
after  the  end  of  the  term  at  which  it  has 
admitted  a  will  to  probate,  to  admit  a  codi- 
cil which  is  entirely  inconsistent  with  the 
original  will,  where  the  statutes  provide  for 
vacating,  reversing,  or  annulling  a  decree 
probating  a  will  only  by  appeal  to  the  cir- 
cuit court,  or  application  to  equity  to  im- 
peach the  judgment.  Couchman  v.  Couch- 
man,  104  Ky.  680,  47  S.  W.  858,  44:  136 
Joint   or  mutual   will. 

For  Editorial  Notes,  see  infra,  V.  §  13. 

116.  A  will  jointly  executed  by  husband 
and  wife  cannot  be  proved  as  the  will  of  both 
during  the  lifetime  of  one  of  them.  Re 
Davis's  Will,  120  N.  C.  9,  26  S.  E.  636, 

38:289 

117.  An  instrument  executed  by  husband 
and  wife  as  their  joint  will  may  be  proved 
and  take  effect  as  the  separate  will  of  the 
husband  after  his  death  during  the  wife's 
lifetime,  and,  unless  in  some  way  revoked, 
may,  upon  her  death,  be  again  probated  as 
to  her  property  mentioned  therein.  Id. 
Who  may  contest. 

Conditions  against  Contest,  see  infra,  311- 

314. 
For  Editorial  Notes,  see  infra,  V.  §  13. 

118.  A  residuary  legatee  who  receives,  al- 
though under  protest,  the  amount  due  him 
under  the  will  cannot,  upon  a  mere  offer  to 
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bring  the  amount  so  received  into  court,  con- 
test the  validity  of  the  will,  where,  upon 
the  faith  of  his  acceptance,  the  special  lega- 
cies provided  for  have  been  distributed. 
Stone  V.  Cook,  179  Mo.  534,  78  S.  W.  801, 

64 :  287 

2.   Trial  or  Hearing;   Witnesses;   Evidence. 

Proof  of  Nuncupative  or  Holographic  Will, 
see  infra,  II. 

Prejudicial  Error  in  Permitting  Answers  to 
Hypothetical  Questions,  see  Appeal  and 
Error,  965. 

Hj'pothetical  Question  as  to  Testamentary 
Capacity,  see  Evidence,  1258-1264. 

Burden  of  Proof  as  to  Testamentary  Capaci- 
ty, see  Evidence,  321-327. 

Opinion  Evidence  as  to  Testamentary  Ca- 
pacity, see  Evidence,  VII.  e. 

Parol  Evidence  to  Identify  Document  Re- 
ferred to,  see  Evidence,  1220. 

Parol  Evidence  to  Identify  Land  Devised, 
see  Evidence,  1218,  1219. 

Parol  Evidence  as  to  Meaning  of,  see  Evi- 
dence,   1142-1150. 

Evidence  as  to  Testamentary  Capacity  Gen- 
erally, see  Evidence,  1768-1771. 

Evidence  of  Testator's  Misconduct,  see  Evi- 
dence, 2131. 

Evidence  of  Testator's  Title  to  Property,  see 
Evidence,  2154. 

Evidence  as  to  Execution,  see  Evidence, 
1940. 

Evidence  of  Testator's  Declarations,  see  Evi- 
dence, X.  f. 

Evidence  to  Establish  Claim  Under  Will,  see 
Evidence,  949. 

Admissibility  of  Evidence  of  Former  Pro- 
ceedings, see  Evidence,  871. 

Proof  of  Foreign  Probate  by  Exemplification, 
see  Evidence,  836. 

Sufficiency   of   Proof,   see   Evidence,   XII.   j. 

Cross-Examination  as  to  Insanity,  see  Wit- 
nesses, 89. 

See  also  supra,  56,  57,  60,  84,  90,   108. 

For  Editorial  Notes,  see  infra,  V.  §  13. 

Competency  of   witnesses   generally. 
See  also  Witnesses,  64-69. 

119.  Any  competent  witness,  although  not 
a  subscribing  witness  to  a  will,  may  testify 
to  facts  as  to  the  attestation  or  execution  of 
the  will  or  the  testator's  capacity  if  the  sub- 
scribing witnesses  deny  these  facts  or,  from 
want  of  memory  or  other  cause,  are  unable 
or  unwilling  to  testify  thereto.  Gillis  v. 
Oiliis,  96  Ga.  1,  23  S.  E.  107,  30:  143 
Proof  by  attesting  witnesses. 

Opinion  Evidence  as  to  Sanity  of  Testator, 

see  Evidence,  1320. 
Sufficiency    of    Evidence    of,    see    Evidence, 

2329. 

120.  Attesting  witnesses  to  a  will  must  be 
such  as  are  competent  at  the  date  of  attesta- 
tion, and,  if  then  competent,  their  subse- 
quent incompetency,  from  whatever  cause, 
will  not  prevent  the  probate  of  the  will.  Re 
Holt's  Will,  56  Minn.  33,  57  N.  W.  219, 

22:  481 

121.  The  right  to  "attest  by  his  niai-k  pro- 
vided he  can  swear  to  the  same,"  given  to  a 


subscribing  witness  to  a  will  bj'  Ga.  Code,  § 
2415,  does  not  depend  on  his  ability  to  swear 
to  or  identify  his  mark  at  the  time  the  will 
is  offered  for  probate,  but  such  a  witness  is 
competent  to  attest  by  his  mark  as  one  of 
the  competent  witnesses  required  by  §  2414, 
if  he  is  under  no  legal  disability  to  testify 
as  a  witness.  Gillis  v.  Gillis,  90  Ga.  1,  23 
S.  E.  107,  30:  143 

122.  A  ruling  in  accordance  with  the 
claim  of  proponents  of  a  will  that  its  form- 
al execution  is  to  be  assumed  will  not  pre- 
clude their  subsequently  calling  the  sub- 
scribing witnesses  to  testify  to  its  execution. 
Re  Stetson's  Will,  167  Mass.  55,  44  N.  E. 
1085,  39:  715 

123.  The  subscribing  witnesses  to  a  lost 
will  may  testify  that  the  testator  signed 
and  they  witnessed  and  subscribed  in  the  re- 
quired manner,  without  proving  that  there 
was  an  attestation  clause,  or  establishing 
the  contents  thereof.  Williams  v.  Miles,  68 
Neb.  463,  94  N.  W.  705,  62 :  383 

124.  Affidavits  of  attesting  witnesses  to  a 
will,  prepared  for  use  upon  the  first  applica- 
tion for  probate,  are,  although  the  proceed- 
ing is  dismissed  without  result,  admissible, 
together  with  the  testimony  of  the  subscrib- 
ers, as  to  facts  and  circumstances  which  at- 
tended the  signing,  in  a  subsequent  proceed- 
ing to  probate  the  will.  Re  Thompson's 
Will,  174  111.  229,  51  N.  E.  1046,       45:  682 

125.  That  the  attesting  witnesses  to  a 
will  are  unable  to  remember  the  facts  stat- 
ed in  the  attestation  clause  will  not  prevent 
the  admission  of  the  will  to  probate,  if  the 
signatures  of  testator  and  the  witnesses  are 
proved,  and  no  evidence  appears  tending  to 
disprove  the  recitals,  in  the  attestation 
clause,  of  compliance  with  the  statutory  re- 
quirements, where  the  statute  permits  the 
party  seeking  to  probate  a  will  to  support 
the  same  by  any  evidence  competent  to  estab- 
lish a  will  in  chancery.  Id. 
Impeaching  or  corroborating  attesting  wit- 
ness. 

See  also  Witnesses,  171,  187. 

126.  Former  statements  of  attesting  wit- 
nesses to  a  will,  in  conflict  with  their  testi- 
mony at  the  probate  proceedings,  can  be  used 
only  for  purposes  of  impeachment;  not  to 
show  that  they  are  true.  Re  Claflin,  75  Vt. 
19,  52   Atl.    10.5.3,  58:  261 

127.  Subscribing  witnesses  to  a  will  who 
are  out  of  the  jurisdiction,  and  whose  signa- 
tures have  been  duly  proved,  may  be  shown 
to  have  made  statements  contradictory  of 
the  fact  contained  in  the  attestation  clause 
of  the  will,  and  to  be  of  bad  reputation  for 
honesty  and  integrity,  for  the  purpose  of 
impeaching  the  effect  of  proof  of  their  sig- 
natures. Farleigh  v.  Kellv,  28  Mont.  421, 
72   Pac.   756,  '  63:  319 

128.  After  the  proof  of  the  signature  of 
an  attestinir  witness  in  a  will  contest,  pro- 
ponent canii  t  give  evidence  that  the  wit- 
ness had  been  offered  money  to  leave  the 
state,  by  one  to  whom  the  contestant  had 
agreed  to  soil  his  interest  in  the  property 
which  he  would  receive  from  the  estate  as 
heir  of  testator.  Id. 
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129.  The  weight  of  the  signature  of  the 
attesting  witness  to  a  will  cannot  be 
strengthened  by  declarations  not  made  un- 
der oath,  purporting  to  account  for  the  sup- 
pression of  the  will, — at  least  where  they 
are  coupled  with  evidence  that  is  clearly 
incompetent.  Id. 
Order  of  proof;  right  to  open  and  close. 
See  also  Trial,  4L 

130.  Proponents  of  a  will  may  give  fur- 
ther evidence  of  testamentary  capacity  and 
undue  influence  in  rebuttal,  after  the  con- 
testants have  introduced  their  testimony. 
Sheehan  v.  Kearnev,  82  Miss.  688,  21  So. 
41,  '  35:  102 

131.  In  the  trial  of  an  issue  devisavit  vel 
non,  it  is  not  improper  for  the  jiroponents 
to  offer  the  will,  and  the  evidence  of  its 
due  execution,  and  the  competency  of  the 
testator  at  the  time  it  was  executed,  and 
thus  having  made  a  prima  facie  case,  to 
rest,  and,  after  the  contestants  have  of- 
fered their  evidence  against  the  validity  of 
the  will,  to  permit  the  proponents  to  ofl'er 
other  evidence  to  sustain  the  will,  as  well  as 
evidence  in  rebuttal.  Kerr  v.  Lunsford,  31 
W.  Va.  659,  8  S.  E.  493,  505,  2:  608 

132.  The  contestants  have  the  right  to 
open  and  close  a  proceeding  to  contest  the 
validity  of  a  will,  where,  under  the  statu- 
tory procedure,  the  contest  is  not  initiated 
until  the  will  is  before  the  court,  and  is  in- 
stituted by  the  filing  of  objections  thereto, 
the  issues  upon  which  are  to  be  raised  by 
proponents,  and  which  may  be  a  mere  gen- 
eral denial.  Farleigh  v.  Kelley,  28  Mont. 
421,  72  Pac.  756,  63:  319 
Issues. 

See  also  infra,  134,   135. 

For  Editorial  Notes,  see  infra,  V.  §  13. 

133.  In  an  action  to  contest  a  will  on  the 
sole  ground  that  it  was  not  signed  at  the 
end  thereof  as  required  by  Ohio  Rev.  Stat. 
§  5916,  its  construction  or  interpretation 
is  not  a  subject  for  the  consideration  of  the 
court  or  the  jury,  the  only  question  being 
M'hether  the  will  has  been  executed  in  sub- 
stantial compliance  with  the  formalities 
prescribed  by  the  statute.  Irwin  v.  Jacques, 
71  Ohio  St.  395,  73  JSf.  E.  683,  69:  422 
Decree. 

Conclusiveness  of  Decree  as  to  Party  not 
Appealing,  see  Appeal  and  Error,  392. 

Probate  in  Other  State,  see  Judgment,  356. 

Conclusiveness  of  Probate,  see  Judgment, 
114,  211,  212. 

Collateral  Attack  on  Probate,  see  Judgment, 
139. 

See  also  infra,   136. 

For  Editorial  Notes,  see  infra,  V.  §  13. 

134.  When  a  final  decree  is  pronounced  in 
favor  of  a  will  on  the  verdict  of  a  jury  ren- 
dered on  an  issue  devisavit  vel  non,  the 
functions  of  the  suit  are  exhausted,  and  the 
bill  should  be  dismissed.  In  such  suit  the 
construction  of  the  will  cannot  1)p  involved. 
Kerr  v.  Lunsford,  31  W.  Va.  659,  8  S.  E. 
493,  505,  2:  668 


Review. 

Effect  of  Pendency  of  Appeal  from  Probate, 

see  Executors  and  Administrators,   142. 
Necessity   of    Bond    on    Appeal    in    Contest, 

see  Appeal  and  Error,  145. 
Amount  of  Bond  on  Appeal  from  Annulment 

of  Probate,  see  Api)eal  and  Error,  150. 
Jurisdiction    of    Probate    Court    to    Revoke 

Administration,  see  Appeal  and  Error, 

113. 
Federal   Jurisdiction   of   Suit  to   Set   Aside 

Probate,   see   Courts,   364. 
Parties    to    Suit    to    Set    Aside    Will,    see 

Parties,  151. 

135.  The  framing  of  issues  for  a  jury, 
where  a  question  of  fact  occurs  proper  for 
trial  by  jury  on  appeal  from  a  probate 
court,  which  is  permitted  by  Mass.  Pub. 
Stat.  chap.  156,  §  19,  may  be  refused  in  the 
discretion  of  the  court  if  it  is  satisfied  that 
injustice  would  be  done  by  framing  them, 
and  that  special  reasons  exist  for  declining 
to  frame  them.  Doherty  v.  O'Callaghan, 
157   Mass.  90.  31  N.  E.  726,  17:  188 

136.  The  Illinois  circuit  cotii,.  upon  a 
cross-bill  in  a  will  contest  may  decree  re- 
instatement of  a  sheet  of  the  will  which  the 
I)robate  court  has  refused  to  admit  to  pro- 
l)ate  on  the  ground  that  it  is  no  part  of  the 
will.  Shaw  V.  Camp,  163  111.  144,  45  N.  E. 
211,  36:  112 

3.  Foreign  Wills. 

Probate  of,  see  Judgment,  338,  339. 

For  Editorial  Notes,  see  infra,  V.  §§  13,  14. 

137.  A  foreign  will,  if  executed  according 
to  the  laws  of  a  state,  may  be  admitted  to 
probate  there,  and  letters  of  administration 
with  the  will  annexed  issue,  altliougii  the 
testator  left  only  personal  property  in  the 
state.  Re  Washburn's  Estate,  45  Minn. 
242,  47  N.  W.  790,  11:  41 

138.  The  statutory  provision  in  reference 
to  wills  devising  real  estate  in  New  York, 
executed  by  a  nonresident  and  probated  in 
anotiier  state,  that  an  exein])lihe(l  c-»|)v  (i< 
such  will  or  of  the  record  thereof  shall  be 
presumptive  evidence  of  the  will  and  of  the 
due  execution  thereof,  does  not  render  such 
will  efi'ectual  to  pass  real  estate  in  this 
state  unless  executed  in  accordance  witli  the 
laws  of  this  state.  Lockwoo<l  v.  Lockwood, 
51  Hun,  337,  3  N.  Y.  bupp.  887,         2:  425 

139.  The  New  Jersey  act  of  March  17, 
1882,  providing  for  recording  foreign  wills 
for  the  purpose  of  making  title  to  lands  in 
that  state,  applies  only  to  wills  admitted  to 
probate  in  the  state  from  which  the  copy 
thereof  has  been  exemplified.  Lindley  v. 
O'Reiriv  (%\  J.  Err.  &  App.)  50  N.  J.  L 
636,  15  Atl.  379,  1 :  79 

140.  Where  the  object  of  making  a  for- 
eign will  a  record  in  this  state  is  for  the 
purpose  of  making  title  to  lands,  the  record 
exemplified  from  another  state  must  con- 
tain the  proofs  taken  on  the  probate.        Id. 

141.  Courts  will  not  refuse  to  give  efTect 
to  statutes  providing  for  the  recording  of 
foreign  wills,  and  giving  them  tiie  same 
efl"ect  as  if  made  and  proved  in  the  state, 
because  such  effect  is  not  given  to  foreign 
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wills   by   the   state   from   which   the   record 

comes.     Martin  v.  Stovall,  103  Tenn.   1,  52 

S.  W.  296,  48:  130 

f.  Codicil. 

Contract  against  Obtaining,  see  Contracts, 
432. 

Validity  of,  as  Regards  Rule  against  Per- 
petuities, see  Perpetuities,   6,  34. 

Creation  of  Trust  by,  see  Trusts,  33. 

See  also  supra,   115;   infra,  454,  458. 

For  Editorial  Notes,  see  infra,  V.  §§  12,  14. 

142.  An  unsigned,  unattested  sheet  mak- 
ing an  additional  bequest,  attached  by  a 
testator  to  his  will  after  its  execution,  is 
made  effective  as  p3.rt  of  the  will  by  a 
subsequent  codicil  duly  executed  and  at- 
tested, attached  thereto,  and  publishing  the 
whole  writing  as  the  testator's  will.  Shaw 
V.  Camp,  163  111.  144,  45  N.  E.  211,  36:  112 

143.  The  provisions  of  a  will  will  be  af- 
fected by  those  of  a  codicil  only  so  far  as 
the  latter  is  valid.  Herzog  v.  Title  Guar- 
antee &  T.  Co.  177  N.  Y.  86,  69  N.  E. 
283,  67:  146 

144.  A  provision  in  a  will  giving  a  child 
an  annuity  and  an  equal  share  in  the  resi- 
due when  distributed  is  modified  by  a  codicil 
providing  that,  in  case  of  her  marriage  to 
a  porson  named,  her  annuity  shall  be  a  spec- 
ified amount,  and  upon  her  death  a  cer- 
tain sum  shall  be  divided  among  her  chil- 
dren, so  far  as  the  matter  of  definiteness 
and  certainty  of  language  is  concerned.     Id. 

145.  The  rule  as  to  the  construction  of 
wills  and  codicils  is  not  to  disturb  the  dis- 
positions of  the  will  further  than  is  abso- 
lutely necessary  for  the  purpose  of  giving 
effect  to  the  codicils.  Anderson  v.  Butler, 
31   S.  C.  183,  9  S.  E.  797,  5:  166 

146.  The  addition  to  a  will  giving  a  leg- 
acy to  a  religious  corporation  of  a  codicil 
after  the  legatee  has  ceased  to  exist,  which 
makes  no  provision  for  the  change  effected 
by  the  termination  of  such  existence,  cannot 
be  held  to  have  continued  the  legacy  in 
favor  of  another  corporation  into  which  the 
interests  of  the  legatee  were  consolidated, 
because  the  new  corporation  has  a  depart- 
ment identical  with  the  work  which  the 
legacy  was  intended  to  advance.  Gladding 
V.  St.  Matthew's  Church,  25  R.  I.  628,  57 
Atl.  860,  65:  225 


II.  Nuncupative;  Holographic. 

Estoppel  by  Claiming  vmder,  see  Estoppel, 
259. 

Compensation  of  Administrator  rfnder<  Nun- 
cupative Will,  see  Executors  and  Ad- 
ministrators, 180. 

For  Editorial  Notes,  see  infra,  V.  §  4. 

147.  The  provision  that  a  verbal  will  may 
be  made  in  the  last  sickness  of  the  testator, 
contained  in  Kan.  On.  Stat.  1901,  §  8007, 
(loos  not  mean  that  he  must  be  in  extremis 
or  in  articulo  mortis,  nor  is  it  necessary 
tliat  he  be  prevented  from  making  a  written 
nil!  bv  surprise  of  sudden  death.  Baird  v. 
IJaird,'  70  Kan.  564,  79  Pac.  163,       68:  627 


148.  The  requirement  that  a  verbal  will, 
to  be  valid,  must  be  made  in  the  last  sick- 
ness, is  satisfied  if  the  disease  of  which  the 
testator  dies  has  progressed  to  such  a  point 
that  he  expects  death  at  any  time,  and  is 
liable  to  die  therefrom  at  any  time,  and, 
in  view  of  such  expected  death,  and  as  pre- 
paratory thereto,  such  will  is  made,  and 
that  thereafter  death  from  such  sickness 
does  occur.  Id. 

149.  A  verbal  will  made  when  the  testa- 
tor is  likely  to  die  at  any  time,  and  in  view 
of  such  expected  death,  is  not  rendered  in- 
valid by  the  fact  that  there  has  been  prior 
preparation  to  make  it,  nor  by  the  further 
fact  that  sufficient  time  and  opportunity 
thereafter  occur  to  make  a  written  one. 

Id. 

150.  The  statutory  requirement  that  one 
making  a  verbal  will  shall  "call  upon  some 
person  present  at  the  time  the  testamentary 
words  are  spoken  to  bear  testimony  to  said 
deposition  as  his  will"  is  satisfied  where 
the  testator  said  to  those  standing  near, 
"I  want  you  to  see  that  it  [referring  to  the 
verbal  will]  is  carried  out  the  way  I  want 
it  to  be."  Id. 

151.  Section  5925  of  the  Ohio  Revised 
Statutes,  as  to  the  effect  of  a  witness  being 
a  devisee  or  legatee  under  the  will,  is  not  ap- 
plicable to  verbal  wills.  Vroman  v.  Powers, 
47  Ohio  St.  191,  24  N.  E.  267,  8:  39 

152.  The  two  witnesses  to  a  verbal  will 
must  be  competent,  disinterested  witnesses 
at  the  time  of  their  attestation,  and  their 
disqualification  as  witnesses,  by  reason  of 
interest  under  the  will,  cannot  be  removed 
by  a  renunciation  of  such  interest  at  the 
time  the  will  is  admitted  to  probate,  or  at 
the  trial  of  an  issue  to  contest  the  validity 
of  the  will.  Id. 

153.  Where  a  verbal  will  is  reduced  to 
writing,  and  subscribed  by  two  witnesses, 
one  of  whom  is  a  legatee  thereunder,  and  the 
other  is  his  wife,  the  husband  is  not  a  com- 
petent, disinterested  witness,  within  the 
meaning  of  section  5991  of  the  Revised  Stat- 
utes,  and  the  will   is   invalid.  Id. 

154.  A  nuncupative  testament  by  public 
act  need  contain  no  other  description  of  the 
witnesses  than  their  names,  their  number, 
and  their  residence.  It  need  not  expressly 
negative  the  existence  of  Incapacities,  which 
are  matters  for  exterior  proof,  as  ground  of 
nullity.  Del  Escobal's  Succession,  42  La. 
Ann.  1086,  8  So.  268,  9:829 

155.  Where  a  nuncupative  will  describes 
the  witnesses  as  domiciled  in  the  place,  that 
sufficiently  declares  their  residence  because 
domicil  ex  vi  termini  includes  residence.  Id. 
Holographic. 

Seal  on,  see  Seal,  3. 

For  Editorial  Notes,  see  infra,  V.  §  4. 

156.  The  recognition  of  holographic  wills 
by  ^^'yo.  act  1891  providing  that  they  may 
be  proved  in  the  same  manner  as  other  pri- 
vate writings  are  proved,  does  not  dispense 
with  the  necessity  of  two  witnesses  in  order 
to  make  them  valid,  as  in  the  case  of  other 
wills  under  Wyo.  Rev.  Stat.  §  2237.  Neer  v. 
Cowhick,  4  Wyo.  49,  31  Pac  862,        18:588 
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III.  Devise  and  Legacy. 


a.  Construction  Generally;    Implied  Gift. 

Construction  or  Effect  of  Codicil,  see  supra, 

143-146. 
Powers   Given   by,   see   Powers. 
Creation  of  Trust  by  Will,  see  Trusts,  I. 
Constructive    Trust   in   Devise,    see    Trusts, 

68-78,  104,  159. 
Creation  of  Precatory  Trust  by,  see  Trusts, 

23-27. 
Trusts  under,  Generally,  see  Trusts. 
For  Editorial  Notes,  see  infra,  V.  §§  15-17. 

157.  A  will  is  to  be  construed  by  tlie  law 
existing  at  the  time  of  the  testator's  death, 
when  tlie  will  takes  effect.  Hertz  v.  Abra- 
hams, 110  Ga.  707,  36  S.  E.  409?,     50:  361 

158.  In  construing  wills  the  principle  of 
lineal  representation  is  accepted  as  an  im- 
plied basis  of  distribution,  except  so  far  as 
a  purpose  to  set  it  aside  is  clearly  expressed. 
Edgerly  v.  Barker,  66  N.  H.  434,  31  Atl. 
900,  28 :  328 

159.  In  the  construction  of  a  will  the 
important  question  always  is  to  ascertain 
the  intention  of  the  testator.  Whitcomb  v. 
Rodman,   156   111.   116,   40  N.  E.   553, 

28:  149 

160.  In  the  construction  of  a  will,  the 
situation  of  the  parties,  the  surrounding  cir- 
cumstances, the  subject-matter,  and  the  ob- 
ject to  be  accomplished  must  be  considered 
in  ascertaining  the  intent  of  testatrix. 
Wales  v.  Bowdish,  61  Vt.  23,  17  Atl.  1000, 

4:  819 

161.  The  true  meaning  of  words  used  in 
a  will  is  to  be  arrived  at  by  considering 
them,  not  only  in  their  relation  to  the 
clause  immediately  in  question,  but  to  the 
whole  will.  Boston  Safe  Dejiosit  &  T.  Co. 
V.  Coffin,  152  Mass.  95,  25  N.  E.  30,     8:  740 

162.  The  mere  grammatical  or  ordinary 
sense  of  words  used  in  a  will  is  not  to  be 
adhered  to  if  it  would  be  repugnant  to  or 
inconsistent  with  the  remainder  of  the  in- 
strument. Id. 

163.  A  testator  must  be  presumed  to  have 
used  words  in  their  ordinary  primary  sense 
or  meaning.  Re  Woodward,  117  N.  Y.  522, 
23  N.  E.   120,  7:  367 

164.  The  legal  construction  of  a  will  is 
according  to  the  common  understanding  of 
the  language,  unless  a  different  meaning  is 
proved.  Edgerly  v.  Barker,  66  N.  H.  434, 
31    Atl.    900,  28 :  328 

165.  The  rule  that  judicial  construction 
is  neither  required  nor  permissible  unless 
uncertainty  of  sense  is  clearly  apparent  ap- 
plies to  wills  the  same  as  to  other  instru- 
ments. Holmes  v.  Walter,  118  Wis.  409, 
95  N.   W.  380,  62:  986 

166.  Where  the  language  of  a  will  is  plain 
and  unambiguous,  it  cannot  be  wrested  from 
its  natural  import  in  order  to  avoid  the  ef- 
fect of  the  rule  against  perpetuities.  Cott- 
man  v.  Grace,  112  N.  Y.  299,  19  N.  E.  839, 

3:  145 

167.  Language  of  a  will  which  is  plain 
and  unambiguous  will  not  be  wrested  from 
its  natural  import,  as  creating  an  unen- 
forceable trust,  for  fhe  purpose  of  saving 


the  provisions  from  condemnation.    McHugh 
V.  McCole,  97  Wis.  166,  72  N.  W.  631, 

40:  724 

168.  Wills  must  be  sustained  and  the  in- 
tention of  the  testator  given  effect  whenever 
it  can  be  done  without  violating  established 
rules  of  law  or  public  policy.  Crerar  v. 
Williams,    145   111.   625,   34   N.   E.   467, 

21:  454 

169.  The  intention  of  the  testator  as  as- 
certained in  the  light  of  the  whole  will  and 
the  attendant  circumstances  are  to  be  fol- 
lowed in  construing  the  will,  unless  it  is 
clearly  in  conflict  with  the  law  existing  at 
his  death.  Sumpter  v.  Carter,  115  Ga. 
893,  42  S.  E.  324,  60:  274 

170.  The  intention  of  a  testator  must 
yield  to  the  rules  of  law,  when  he  uses 
words  which  clearly  create  one  estate, 
though  he  designed  another.  Hertz  v. 
Abrahams,  110  Ga.  707,  36  S.  E.  409, 

50:  361 

171.  A  bequest  for  a  known  and  lawful 
purpose,  where  the  power  of  execution  is 
prescribed  and  available,  should  never  fail 
for  want  of  a  name  or  a  legal  classification, 
unless  it  is  in  obedience  to  a  positive  rule  of 
law.  Moran  v.  Moran,  104  Iowa,  216,  73 
N.  W.  617,  39:  204 

172.  Where  the  field  of  construction  is 
entered  upon  respecting  a  will,  the  rule  that 
a  meaning  is  to  be  preferred  which  will  sup- 
port, instead  of  defeat,  it,  applies  as  strong- 
ly to  testamentary  trusts  as  to  any  other 
testamentary  disposition  of  property. 
Holmes  v.  Walter,  118  Wis.  409,  95  N.  W. 
380,  62:  986 
Implied  gift. 

See  also  infra,  250. 

For  Editorial  Notes,  see  infra,  V.  §   15. 

173.  No  legacy  will  be  implied  unless  it 
is  necessary  to  carry  out  the  manifest  and 
plain  intent  of  the  testator,  which  would 
fail  unless  such  implication  were  allowed. 
Bartlett  v.  Patton,  33  W.  Va.  71,  10  S.  E. 
21,  5:523 
Bishop  V.  McClelland  (N.  J.  Ch.)  44  N.  J. 
Eq.  450,  16  Atl.  1,  1 :  551 

174.  A  gift  may  arise  from  implication, 
but  the  implication  must  be  a  necessary  one. 
The  probability  of  an  intention  to  make  the 
gift  implied  must  appear  to  be  so  strong 
that  an  intention  contrary  to  that  which  is 
imputed  to  the  testator  cannot  be  supposed 
to  have  existed  in  his  mind.  Bishop  v.  Mc- 
Clelland (N.  J.  Ch.)  44  N.  J.  Eq.  450,  16  Atl. 
1,  1:551 

175.  A  devise  by  implication  will  be  up- 
held when  it  is  manifestly  intended  by  the 
testator,  although  not  made  in  formal 
language.  Masterson  v.  Townshend,  123  N. 
Y.  458,  25  N.  E.  928,  10:  816 

176.  A  will  devising  land  in  trust  to  pay 
a  certain  amount  to  testator's  wife  as  long 
as  she  remains  unmarried,  giving  power  to 
sell  the  land  if  deemed  advisable,  and  in 
that  case  to  pay  the  same  sum  annually  to 
the  wife  while  unmarried,  then  all  the  pro- 
ceeds to  be  paid  to  testator's  brother. — con- 
stitutes a  devise  by  implication  to  the 
brother,  subject  to  the  annuity,  where  no 
other  disposition  is  made  of  the  land.       Id. 


3062 


WILLS,  III.  b. 


177.  \Mien  a  conviction  that  a  testator 
must  necessarily  have  intended  an  interest 
to  be  given  wliich  is  not  bequeathed  by  ex- 
press and  formal  words  is  produced  by  a 
reading  of  the  whole  will,  the  court  will 
supply  the  defect  by  implication,  and  so 
mould  the  language  of  the  testator  as  to 
carry  into  effect,  as  far  as  possible,  the  in- 
tention it  is  of  opinion  that  he  has,  on  the 
whole,  sufficiently  declared.  Boston  Safe 
Deposit  &  T.  Co.  v.  Coffin,  152  Mass.  95, 
25  N.   E.  30,  8:  740 

b.   Description   of   Beneficiaries;    Who   may 
Take. 

As  to  Definiteness  of  Description  in  Charita- 
ble Bequest,  see  Charities,  I.  d. 

Parol  Evidence  to  Identify  Township  to 
Which  Devise  made,  see  Evidence,  1217. 

For  Editorial  Notes,  see  infra,  V.  §§  15,  18, 
19,  22. 

178.  A  devise  of  an  estate  to  the  one  who 
shall  take  care  of  testatrix  during  her  last 
sickness,  whose  claim  shall  be  evidenced 
by  a  written  request  for  such  services, 
signed  by  testatrix,  is  valid.  Dennis  v.  Hol- 
.supplc.  140  Ind.  297,  47  X.  E.  631,      46:  168 

179.  The  word  "or,"  in  a  will  creating  a 
power  of  appointment  to  all  or  any  or  either 
of  testator's  sisters,  "or  to  all  or  any  or 
either"  of  their  lawful  issue,  is  not  used  in 
a  disjunctive  and  substitutional  sense,  so 
as  to  preclude  the  children  of  living  parents 
from  becoming  beneficiaries,  but  allows  a 
discretion  to  exercise  the  power  in  favor  of 
all  or  any  or  either  of  the  sisters  or  their 
descendants.  Drake  v.  Drake,  134  N.  Y. 
220,  32  N.  E.  114,  17:  664 
Heirs. 

See   also  infra,   201-204,   261,  272. 
For    Editorial   Notes,   see   infra,   V.    §§    15, 
18,  22. 

180.  When  a  testator  uses  the  words 
"lieirs."  "issue."  and  "children,"  indiscrimi- 
nately, giving  them  the  common  and  popu- 
lar, instead  of  their  strict  and  legal,  mean- 
iutr.  the  court  is  warranted  in  reading  them 
interchangeably,  so  as  to  give  the  will  such 
construction  as  will  best  comport  with  the 
intention  of  the  testator  as  drawn  from  the 
entire  instrument.  Gannon  v.  Peterson,  193 
111.   372,   62   N.  E.  210,  55:  701 

181.  Where  a  will  which  creates  a  trust 
in  real  estate,  and  provides  that  the  legal 
heirs  of  each  beneficiary  shall  succeed  to 
his  share  in  case  of  his  death,  contem- 
]>lates  a  change  of  the  real  estate  to  per- 
sonal property  in  the  hands  of  the  trustees, 
and  that  it  should  go  to  the  heir.3  in  its 
ciianged  form,  the  words  "legal  heirs"  mean 
those  who  would  take  personal  property 
under  the  statute  of  distribution.  Kendall 
v.  Gleason,   152  Mass.  457,  25  X.  E.  838, 

9:  509 

182.  A  widow  is  an  "lieir"  of  her  husband 
to  the  extent  of  $5,000,  up  to  which  slie  is 
given  an  estate  in  fee  by  Mass.  Stat.  1880, 
chap.  211.  but  not  in  respect  to  the  life 
estate  given  bv  Mass.  Gen.  Stat.  chap.  90, 
§    15    (Mass.    SUt.    1854,   chap.    406,    §    1), 


which  is  a  purely  optional  interest  in  lieu 
of  dower.  Consequently,  she  can  take  only 
the  sum  of  $5,000  under  a  will  in  favor  of 
his  "heirs."  Proctor  v.  Clark,  154  Mass. 
45,  27  N.  E.  673,  12:  72] 

183.  The  widow  will  not  share  in  the  dis- 
tribution under  a  devise  of  the  residue  of 
testator's  estate,  real,  personal,  and  mixed, 
to  his  heirs  at  law, — especially  where,  at 
the  time  of  making  the  will  he  had  no  in- 
tention of  being  married,  so  that  he  could 
not  be  presumed  to  have  intended  to  include 
his  widow  among  his  heirs  at  law.  Allison 
V.  Allison,   101  Va.  537,  44  S.  E.  904, 

63 :  920 

184.  The  meaning  of  the  words  "lawful 
heirs"  cannot  be  restricted  as  including  only 
children.  Wool  v.  Fleetwood,  136  N.  C. 
460,  48  S.  E.  785,  67:444 
Issue. 

See   also   supra,    180;    infra,   272. 

For  Editorial  Notes,  see  infra,  V.  §§  18,  22. 

185.  The  word  "issue,"  in  a  clause  in  a 
will  providing  that  issue  of  a  deceased 
legatee  shall  take  its  parent's  share,  will 
not  be  restricted  to  mean  simply  "children," 
but  will  be  extended  to  mean  "grandchil- 
dren" whose  parents  are  deceased  also,  un- 
less the  testator's  intention  M'as  clearly 
otherwise.  Hills  v.  Barnard,  152  Mass.  67, 
25   N.   E.   96,  9:  211 

180.  The  word  "issue"  includes  all  lineal 
descendants,  where  a  will  gives  personal 
propert}'  in  trust  to  pay  the  income  to  a 
person  for  life,  and  on  his  death  to  pay  th'> 
principal  to  his  issue  then  living,  and  such 
issue  take  per  stirpes.  Jackson  v.  Jackson, 
153  Mass.  374,  26  X.  E.  1112,  11:  305 

187.  The  meaning  of  the  word  "issue"  is 
held  to  include  all  lineal  descendants,  and 
not  merely  children,  where  on  the  death  of 
a  person  to  whom  the  income  of  property  is 
given  for  life  the  principal  goes  to  his 
issue.  Id. 

188.  The  use  of  the  word  "issue"  in  its 
restricted  sense  of  "children,"  in  a  devise 
over  to  the  issue  of  testator's  sisters  in  de- 
fault of  an  appointment  under  a  power  to 
appoint  to  such  sisters  "or  to  all  or  any  or 
either"  of  the  "lawful  issue"  of  said  sisters, 
does  not  require  the  words  "lawful  issue" 
in  the  clause  creating  the  power  to  be  taken 
in  the  same  restricted  sense,  instead  of  the 
broader  sense  of  "descendants,"  especially 
where  the  term  "lawful  issue"  is  used  in 
its  unconfined  sense  in  other  portions  of 
the  will,  and  there  are  reasons  why  the  tes- 
tator desired  to  place  the  donee  of  the  pow- 
er in  a  position  to  command  the  respect  of 
the  possible  api>ointees.  Drake  v.  Drake, 
134  X.  Y.  220,  32  X.  E.  114.  17:  664 

189.  The  words  "lawful  issue,"  in  a  will 
giving  a  power  of  appointment  to  "all  or 
any  or  either  of"  testator's  sister,  "or  to 
all  or  any  or  either  of  the  lawful  issue  of" 
said  sisters,  are  to  be  taken,  in  their  un- 
restricted or  broadest  sense,  to  embrace  all 
the  descendants  of  such  sisters,  and  not  in 
the  limited  sense  of  "children,"  and  do  not 
require  the  issue  of  the  sisters  to  take  as 
objects  of  the  power  only  in  a  representative 

capacity  and  substitutionally,  but  will  per- 
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mit  the  appointment  of  grandchildren,  even 
to  the  exclusion  of  their  own  parents,  who 
are  the  cliildren  of  such  sisters.  Id. 

190.  "The  lawful  issue"  then  alive,  among 
whom,  on  the  death  of  a  person  entitled  to 
the  income  of  property  for  life,  the  princi- 
pal is  to  be  distributed,  include  living 
grandchildren  as  well  as  children  of  such 
person,  although  the  children  are  all  liv- 
ing. Pearce  v.  Rickard,  18  R.  I.  142,  26 
Atl.  38,  19:  472 
Children. 

See  also  supra,   180;   infra,   205,  272. 
For  Editorial  Notes,  see  infra,  V.  §§  15,  18, 
22. 

191.  The  literal  meaning  of  a  will  giv- 
ing the  income  of  any  share  which  a  child 
was  to  enjoy  for  life  to  the  suV+'iving  chil- 
dren for  their  several  lives,  "and  the  prin- 
cipal to  their  children,"  will  not  prevail  to 
the  exclusion  of  the  issue  of  other  children 
who  are  deceased  where  the  general  pur- 
pose of  the  will  is  equality  among  the 
branches  of  the  family,  taking  advances  iti- 
to  account.  Balch  v.  Pickering,  154  Mass. 
363,  28  N.  E.  293,  14:  125 

192.  A  gift  of  the  residue  of  testator's 
property  to  children  of  a  sister  and  of  a 
deceased  brother,  to  be  equally  divided,  lim- 
ited by  a  codicil  "to  the  children  of  the 
first  generation,"  gives  nothing  to  the  chil- 
dren of  a  nephew  who  died  before  the  will 
was  made,  under  R.  I.  Pub.  Stat.  chap.  182, 
§  14,  giving  the  share  of  a  deceased  dev- 
isee or  legatee  to  his  descendants.  Almy 
v.  Jones,  17  R.  L  265,  21  Atl.  616,     12:  414 

193.  A  will  giving  to  the  children  of  tes- 
tator's son  and  daughter  his  whole  estate 
when  the  youngest  arrives  at  a  certain  age 
entitles  the  descendants  of  any  children  who 
are  then  deceased  to  take  their  parents' 
share.  Edgerly  v.  Barker,  66  N.  H.  434,  3 
Atl.  900,  28:  328 

194.  A  provision  of  a  will  that  the  share 
of  a  child  dying  without  living  children 
shall  be  added  to  the  sum  held  in  trust  for 
the  benefit  of  testator's  wife,  and  upon  her 
death  "the  same  shall  be  divided  amongst 
my  children  in  the  same  manner  as  is  pro- 
vided for  the  distribution  of  her  share," 
while  the  will  provided  only  for  payment  of 
the  interest  or  dividends  upon  the  wife's 
share  to  the  children,  and  not  for  the  dis- 
position of  the  principal,  will  be  construed 
to  provide  for  the  division  of  the  deceased 
child's  share  among  the  children  in  the 
same  manner  as  is  provided  for  the  distri- 
bution of  the  income  or  dividends  of  the 
wife's  share.  Glover  v.  Condell,  163  111. 
566,  45  N.  E.  173,  35:  360 
Nephews  and  nieces. 

See   also   infra,    197. 

For  Editorial   Notes,   see  infra,  V.   §    18. 

195.  The  words  "ne])hews  and  nieces  here- 
inbefore named,"  in  the  residuary  clause  of 
a  will,  do  not  include  grandnophews  and 
grandnieces  who  have  been  twice  previously 
referred  to  in  the  will  as  "children"  of  a 
"deceased  niece."  Re  Woodward,  117  N.  Y. 
522,   23   N.   E.    120,  7 :  367 


Next  of  kin. 

See  also  infra,  206,  207. 

For  Editorial  Notes,  see  infra,  V.  §   18. 

196.  The  words  "next  of  kin,"  in  a  will, 
mean  the  nearest  blood  relations,  and  not 
all  those  who  would  take  under  the  statute 
of  distribution.  Fargo  v.  Miller,  150  Mass. 
225,    22    N.    E.    1003,  5 :  690 

197.  Nephews  and  nieces  to  the  exclusion 
of  grand  nephews  and  nieces,  children  of 
deceased  nephews  and  nieces,  will  take  an 
estate  limited  in  trust  for  one  for  life,  and 
upon  her  death  to  l>e  distributed  amongst 
her  "next  of  kindred."  Graham  v.  Whit- 
ridge,  99  Md.  290,  58  Atl.  36,  66 :  408 

198.  The  widow  of  a  beneficiary  is  not 
entitled  to  share  under  a  will  directing  that 
in  case  of  death  of  a  beneficiary  before  the 
time  for  distribution  arrives  his  share  shall 
be  paid  over  to  his  next  of  kin  as,  accord- 
ing to  the  statute  of  distributions,  his 
personal  estate  would  be  divided  and  dis- 
tributed. Re  Devoe,  171  N.  Y.  281,  63  N. 
E.  1103,  57:  536 
Representatives. 

199.  The  word  "representatives,"  in  a  de- 
vise of  a  remainder  to  be  equally  divided, 
at  the  expiration  of  the  life  estate,  among 
testator's  children,  "the  representatives  of 
such  as  may  die  to  stand  in  the  place  of 
their  ancestors,"  is  not  broad  enough  to 
include  a  devisee  of  the  interest  of  a  child. 
Bowen  v.  Hackney,  136  N.  C.  187,  48  S. 
E.  633,  67:  440 
Deceased  legatee. 

200.  The  words  "deceased  legatee,"  in  a 
will  giving  property  to  such  of  a  class  of 
persons  as  may  be  living  at  the  death  of  a 
certain  person,  "the  issue  of  any  deceased 
legatee  to  take  its  parent's  legacy,"  mean 
a  person  who  was  within  the  class  and  who 
would  have  been  a  legatee  if  he  had  not 
deceased.  Hills  v.  Barnard,  152  Mass.  67, 
25  N.  E.  96,  9:  211 
Time   of   determination. 

See  also    infra,   345-347. 

201.  The  "then  heirs"  of  a  person  to 
whom  an  estate  is  given  if  he  is  not  living 
on  the  death  of  another  are  to  be  ascer- 
tained as  of  the  moment  of  the  latter'a 
death.  Proctor  v.  Clark,  154  Mass.  45, 
27   N.   E.  673,  12:  721 

202.  Testator's  intent  that  the  heirs  are 
to  be  ascertained  by  the  statute  in  force 
when  the  executory  devise  takes  effect  ap- 
pears where  a  devise  giving  the  fee  to 
daughters  provides  that  if  they  leave  no 
surviving  issue  the  estate  "on  their  de- 
cease" shall  be  divided  among  his  'heirs  at 
law  according  to  the  statute  of  descents, 
their  heirs  and  assigns  forever, — especially 
where  there  would  be  at  his  death  but  one 
heir  recognized  by  law  besides  the  daugh- 
ters, because  of  the  alienage  of  a  son  who 
was  nevertheless  recognized  by  the  will  as 
a  beneficiarv.  De  Wolf  v.  Middleton,  18 
R.    1.    810,    31    Atl.    271,  31:  146 

203.  The  alienage  of  a  son,  which  would 
prevent  his  inheritance  at  the  time  of  the 
death  of  the  testator,  who  made  an  execu- 
tory devise,  to  his  heirs  at  law,  according 
to  the  statute  of  descents  will  not  exclude 
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a  descendant  of  the  son  from  this  class, 
where  a  statute  passed  before  the  time  of 
determining  the  heirs  has  removed  the  dis- 
ability  of   alienage.  Id. 

204.  The  husband  of  a  woman  will,  un- 
der Mass.  Stat.  1880,  chap.  211,  §  1,  be 
entitled,  upon  her  death  intestate  and  with- 
out issue,  to  an  amount  of  the  residue  not 
exceeding  $5,000  in  value,  where  a  will  gives 
property  to  her  for  life  and  after  her  death 
to  her  heirs  at  law,  although  the  statute 
giving  him  that  right  was  not  passed  until 
after  testator's  death.  Lincoln  v.  Perry, 
149  Mass.  368,  21  N.  E.  671,  4:215 

205.  The  children  of  certain  persons  to 
whom  a  bequest  is  made,  to  take  effect 
after  the  determination  of  a  life  estate,  are 
those  living  at  the  death  of  the  testator, 
and  their  interests  vest  upon  his  death, 
rather  than  at  the  death  of  the  life  tenant. 
Sherman  v.  Baker,  20  R.  I,  446,  40  Atl.  11, 

40:  717 

206.  On  a  residuary  gift  to  the  next  of 
kin  of  the  husband  of  testatrix,  as  well  to 
her  own  next  of  kin,  where  the  latter  are 
to  be  ascertained  as  of  the  death  of  her 
father,  the  husband's  next  of  kin  will  be 
ascertained  as  of  the  same  time.  Fargo 
V.   Miller,    150   Mass.    225,   22   N.    E.    1003, 

5:  690 

207.  The  time  of  ascertaining  the  next 
of  kin  of  testatrix,  who  are  to  take  under 
a  residuary  clause,  is  at  the  death  of  her 
father,  who  is  her  sole  next  of  kin  while 
he  lives,  and  not  at  her  own  death,  where 
she,  in  preference  to  all  other  legacies,  pro- 
vides in  the  will  for  his  comfortable  sup- 
port for  life,  even  to  the  extent  of  using 
the  whole  estate  if  necessary,  but,  in  case 
of  his  marriage  or  death,  directs  distribu- 
tion at  once,  whether  or  not  the  time  would 
be  thus  fixed  by  the  mere  fact  that  he  was 
her  sole  next  of  kin.  Id. 
Who  may  take. 

Who  may  Contest  Capacity  of  Devisee  to 

Take,  see  Charities,  64-68. 
Power  of   Corporation   to  Take  Devise,  see 

Corporations,   201. 
Right  of  Foreign  City  to  Take  Legacy,  see 

Treaties,  4. 
For  Editorial  Notes,  see  infra,  V.  §§  18,  19. 

208.  The  statute  making  void  a  legacy  to 
an  attesting  witness  does  not  apply  to  the 
husband  or  wife  of  such  witness.  Re  Holt's 
Will,  50  Minn.  33,  57  N.  W.  219,       22:  481 

c.  Children  Not  Mentioned  or  Disinherited. 

See   also   infra,   251. 

For  Editorial  Notes,  see   infra,  V.   §   15. 

209.  The  shares  of  children  who  are  not 
mentioned  in  the  will  of  their  father,  and 
who  are  entitled  by  statute  to  the  same 
shares  in  his  estate  "as  if  he  had  died  in- 
testate," are  not  affected  by  a  power  of 
sale  contained  in  the  will.  Smith  v.  01m- 
stead,   88   Cal.   582,   26   Pac.   521,        12:46 

210.  A  testator  can  disinherit  his  heirs 
or  next  of  kin  only  by  leaving  his  proper- 
ty to  others.  Mere  words  of  exclusion  will 
not   suffice.      The    estate    must   be   actually 


given  to  somebody  else.     CofTman  v.  Heat- 
nole,  85  Va.  459,  8  S.  E.  672,  2:  848 

211.  A  will  which  simply  revokes  all  other 
wills'  theretofore  made  by  the  testator,  and 
declares  that  a  certain  son  shall  be  ex- 
cluded from  all  participation  in  the  estate 
because  he  has  become  the  heir  to  certain 
other  property,  and  testator  is  about  to 
make  a  final  settlement,  giving  him  as  much 
as  the  estate  would  pay  to  the  other  legal 
heirs,  is  not  sufficient  to  exclude  such  son 
from  ■  participation  in  the  estate,  but  is  a 
nullity,  where  no  provision  is  made  for  giv- 
ing the  estate  to  anybody  else.  Id. 

212.  A  devise  of  "all  the  tracts  or  parcels 
of  land  belonging  to"  the  testator,  to  his 
son,  is  sufficient,  without  any  words  of  in- 
heritance, to  pass  a  fee,  where  preceding 
clauses  of  the  will  have  expressly  stated 
that  each  of  testator's  other  children  and 
his  wife  should  receive  a  certain  specific 
portion  of  property,  "and  no  more,"  thus 
expressly  disinheriting  the  other  heirs,  and 
where  the  introductory  clause  of  the  will 
indicates  a  purpose  to  dispose  of  testafoi-'s 
entire  estate.  Doe  ex  dem.  Hitch  v.  Patten, 
8  Houst.   (Del.)   334,  16  Atl.  558,  2:  724 

213.  A  devise  of  specified  land  in  a  speci- 
fied county  to  designated  grandchildren  is 
such  a  provision  for  such  grandchildren  as 
will  prevent  their  taking  the  same  share 
in  the  estate  of  testatrix  as  if  she  had  died 
intestate,  although  testatrix  had  no  land 
in  such  county  at  the  time  of  making  the 
will,  under  Cal.  Civ.  Code,  §  1307,  provid- 
ing that  when  any  testator  "omits  to  pro- 
vide" in  his  will  for  any  children  or  the  is- 
sue of  any  deceased  child  unless  it  appears 
that  such  omission  was  intentional,  such 
child  must  have  the  same  share  in  the  es- 
tate of  the  testator  as  if  he  had  died  in- 
testate. Re  Callaghan's  Estate,  119  Cal. 
571,  51  Pac.  860,  39:  689 

214.  The  intention  to  make  no  provision 
for  a  child  already  born  need  not  be  shown 
by  the  will  itself,  under  How.  (Mich.) 
Ann.  Stat.  §  5810,  giving  such  child  tlie 
right  to  share  as  in  case  of  intestacy,  if 
"it  shall  appear  that  such  omission  was 
not  intentional,  but  was  made  by  mistake 
or  accident."  Carpenter  v.  Snow,  117  Mich. 
489,  76  N.  W.  78,  41:  820 
Afterborn  or  adopted  children. 

See  also  supra,  76-79. 

215.  The  intention  of  a  testator  that  no 
provision  should  be  made  for  a  child  after- 
wards born,  which  must  "be  apparent  from 
the  will,"  under  How.  (Mich.)  Ann.  Stat.  § 
5809,  in  order  to  prevent  such  child  from 
taking  as  in  case  of  intestacy,  is  not  shown 
by  a  provision  which  gives  all  property  of 
every  kind  and  nature  to  testator's  wife. 
Carpenter  v.  Snow,  117  Mich.  489,  76  N.  W. 
78,  41:820 

216.  Adequacy  of  the  provision  for  an 
unborn  child,  to  save  a  will  from  revoca- 
tion by  his  birth,  cannot  be  considered  by 
the  courts,  if  the  provision  for  him  shows 
that  he  was  in  fact  in  the  testator's  mind, 
under  a  statute  providing  that  when,  after 
the  making  of  a  will,  testator  shall  have  a 
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child  not  provided  for  therein,  the  testator 
shall,  so  far  as  regards  such  child,  be  deemed 
to  have  died  intestate.  Re  Newlin,  209  Pa. 
456,  58  Atl.  846,  68:  464 

217.  A  sufficient  provision  is  made  for  an 
unborn  child  to  sustain  a  will  where  tes- 
tator, having  no  child  at  the  time  of  execut- 
ing the  will  or  of  his  death,  establishes  a 
remainder  which  shall  be  divided  among  his 
children,  and  a  fee,  to  be  divided  among  or 
held  in  trust  for  them  upon  awiving  at  ma- 
turity. Id. 

218.  A  child  taking  a  vested  remainder 
after  the  life  estate  of  his  mother  is  the 
representative  of  the  class  of  children  of  the 
latter  who  are  to  take  at  her  death,  al- 
though not  expressly  named,  which  is  pro- 
vided for,  and  not  preterniit4;^ed,  by  the 
will,  within  the  meaning  of  a  statute  pro- 
viding that,  if  a  will  be  made  while  testator 
has  a  child  living,  and  a  child  be  born  af- 
terwards, such  after-born  child,  in  case  he 
is  not  provided  for  by  the  will,  but  only 
pretermitted,  shall  succeed  to  such  portion 
of  the  testator's  estate  as  he  would  have 
been  entitled  to  had  testator  died  intestate. 
Allison  v.  Allison,  101  Va.  537,  44  S.  E.  904, 

63:  920 

219.  The  adoption  of  a  child  after  the 
making  of  a  will  brings  it  within  the  pro- 
visions of  a  statute  providing  that  on  the 
birth  of  a  child  after  making  of  a  will,  un- 
less an  intention  to  disinherit  it  shall  appear 
from  the  will,  the  devises  and  legacies  shall 
he  abated  in  equal  proportions  to  raise  a 
Ijortion  for  such  child  equal  to  that  which 
•iuch  child  would  have  been  entitled  to  re- 
ceive out  of  the  estate  of  testator  had  he 
died  intestate,  where,  by  statute,  an  adopt- 
ed child,  for  the  purpose  of  inheritance,  is 
declared  to  be  in  law  the  child  of  the 
parents  the  same  as  if  he  had  been  born  to 
them  in  lawful  wedlock.  Flannigan  v.  How- 
ard,   200  III.  396,  65  N.  E.  782,  59:  664 

d.  Restrictions  on  Charitable  Bequest  or  De- 
vise. 

As  to  Charitable  Bequests  Generally,  see 
Charities. 

Who  May  Question  Capacity  to  Take  Exces- 
sive Amount,  see  Charities,  64-68. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
312. 

Validity  of  Bequest  to  Foreign  Corpora- 
tion, see  Corporations,  830. 

Failure  of  Residuary  Legatees  to  Express 
Opinion  as  to  Violation  of,  by  Testa- 
tor, see  Fraud  and  Deceit,  14. 

Bequest  for  Masses,  see  Masses. 

Rule  of  Perpetuities  as  to  Charitable  Be- 
quests, see  Perpetuities,  IV. 

Capacity  of  State  University  to  Take  Be- 
quest, see  State  Universities,  4. 

Right  of  Foreign  City  to  Take  Legacy,  see 
Treaties,  4. 

See  also  Gift,  12. 

For  Editorial  Notes,  see  infra,  V.  §§  15,  19, 
24. 

220.  A  bequest  to  the  state  university  is 
subject  to  Cal.  Civ.  Code,   §   1313,  limiting 


charitable  gifts  to  one  third  of  the  dis- 
tributable estate.  Re  Royer's  Estate,  123 
Cal.  614.  56  Pac.  461,  44:  364 

221.  A  secret  trust  raised  by  law  because 
of  the  testator's  reliance  on  the  promise  of 
the  legatees  in  an  absolute  legacy  to  dis- 
tribute the  property  among  certain  literary 
and  benevolent  institutions,  which  is  a 
manifest  evasion  of  a  statute  limiting  the 
proportion  of  the  estate  which  may  be 
given  to  such  institutions,  is  within  the  pro- 
hibition of  the  statute,  and  the  trust  can- 
not be  enforced  until  the  rights  derived 
from  the  statute  have  been  lawfully  ex- 
tinguished. Amherst  College  v.  Ritch,  151 
X.    Y.  282,     45  N.  E.   876,  37 :  305 

222.  Only  the  persons  named  in  the  act 
and  those  benefited  through  them  can  invoke 
N.  Y.  act  1860,  providing  that  no  person 
having  a  husband,  or  wife,  child,  or  parent 
shall  devise  or  beqneath  to  any  benevolent, 
charitable,  literary,  scientific,  religious,  or 
missionary  society,  association,  or  corpora- 
tion, in  trust  or  otherwise,  more  than  one 
half  of  the  estate  after  IKis  payment  of 
debts;  and  that  such  devise  or  bequest  shall 
be  valid  to  the  extent  of  one  half  and  no 
more;  and  such  persons  may  waive  their 
rights  thereunder,  as  the  statute  is  not  a 
mortmain  act.  Id. 

e.   What   Property   Passes. 

Partial  Intestacy,  see  infra.  III.  f. 

Interest  of  Cotenant,  see  Cotenancy,  40,  41. 

Life  Insurance,  see  Insurance,  1228. 

Disposal  of  Benefit  Certificate  by,  see  In- 
surance, 713. 

Under  Devise  of  Coal  Mines  and  Mining 
Privileges,  see  Mines,  32. 

For  Editorial  Notes,  see  infra,  V.  §  16. 

223.  The  word  "stock,"  in  a  bequest  of 
"all  my  notes,  bonds,  stock,  and  monej'  on 
hand,"  does  not  include  live  stock,  such  as 
horses  and  mules,  although  the  testator  had 
no  stock  securities  when  the  will  was  writ- 
ten or  at  his  death,  if  this  fact  does  not  ap- 
pear in  the  will,  but  did  have  much  live 
stock,  which  was  disposed  of  by  the  residu- 
ary clause,  except  two  horses  and  two  cows, 
to  be  selected  by  his  wife.  Capehart  v. 
Burrus,  122  N.  C.  119,  29  S.  E.  97,      42:  152 

224.  A  bequest  of  testator's  set  of  books 
"and  the  proceeds  of  all  collections  he  can 
make  from  accounts  which  were  the  results 
of  my  past  oil  and  cotton  business  .  .  . 
The  accounts  against  or  in  favor  of  [cer- 
tain of  testator's  relatives]  as  well  as  ac- 
counts of  properties.  Rents,  stocks,  bonds, 
and  investments,  to  be  treated  as  memo- 
randums only,  and  not  to  be  included  in 
the  above  bequest," — does  not  pass  the  ac- 
counts against  the  relatives.  Johnson  v. 
Johnson,  92  Tenn.  559,  23  S.  W.  114, 

22:179 

225.  A  sailing  yacht  is  not  included  in  a 
bequest  of  "articles  of  personal  use  and  or- 
nament," in  a  clause  which  enumerates 
clothing,  household  furniture,  pictures, 
l)ooks,  etc.  Re  Parry,  188  Pa.  33,  41  Atl. 
448.  49 :  444 
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226.  A  will  devising  certain  property  spe- 
cifically, and  also  '"all  other  property  of 
which  I  shall  die  seised,"  includes  a  policy 
of  insurance  on  testator's  life,  running  "to 
his  devisees,"  although  no  mention  is  made 
of  it  in  the  will,  and  although  technically 
he  did  not  die  seised  of  it.  Aveling  v. 
Northwestern  Aid  Asso.  72  Mich.  7,  40  N. 
W.  28,  1:  528 

227.  A  gift  of  the  interest,  income,  or 
produce  of  a  fund,  without  limitation  as  to 
continuance  or  as  to  time,  will  be  held  to 
pass  the  fund  itself;  and  this  effect  will  be 
given  to  a  gift  made  in  this  form,  whether 
the  gift  be  made  directly  to  the  legatee  or 
through  the  intervention  of  a  trustee. 
Bishop  V.  McClelland  (N.  J.  Ch.)  44  N.  J. 
Eq.  450,  16  Atl.  1,  1:  551 

228.  A  will  of  real  estate  will  not  pass 
the  amount  received  for  the  property  under 
eminent  domain  proceedings  consummated 
during  the  testator's  lifetime.  Ametrano  v. 
Downs.  170  N.  Y.  388,  63  N.  E.  340,  58:  719 
Real  property  generally. 

229.  A  gift  by  will  of  a  chest  and  its  con- 
tents does  not  operate  as  a  devise  of  land, 
by  reason  of  the  fact  that  the  deed  of  land 
was  in  the  chest.  Parrot  v.  Avery,  159 
Mass.  594,  35  N.  E.  94,  22:  153 

230.  There  is  no  such  devise  of  rents  and 
profits  as  will  constitute  a  devise  of  the 
land,  where  a  yearly  sum  contingent  upon 
the  exigencies  of  the  trust  is  given,  to  be 
]jaid  by  a  trustee  out  of  the  net  rents  that 
may  accrue  from  lands  in  his  possession 
devised  to  him  in  trust.  De  Haven  v.  Sher- 
man, 131  111.  115,  22  N.  E.  711,  6:  745 
Trust  estate. 

231.  A  general  devise  to  testator's  widow, 
subject  to  the  payment  of  debts,  fimeral 
charges,  and  the  expenses  of  administration, 
in  full  confidence  that  she  will  make  every 
needful  provision  for  his  children,  will  not 
include  a  trust  estate.  Buffum  v.  Tiverton, 
16  K.  I.  (J4.3.  19  Atl.  112,  7:  386 
Mistake  in  description. 

232.  A  devise  of  real  estate  by  descrip- 
tion partly  false  ma>  l>e  effective  if  what 
remains  after  rejecting  the  false  part  of 
tiie  d('seri|jtion  reasonably  corresponds  with 
real  estate  indicated  by  extrinsic  evidence. 
Pate  V.  Bushong,  161  Ind.  533,  69  N.  E.  291, 

63:  593 

233.  A  mistake  as  to  the  section  in 
which  land  is  located,  or  as  to  its  posi- 
tion within  the  section,  will  not  defeat  an 
attempted  devise  of  land,  where  testator 
attempts  to  disjjose  of  all  his  land,  and  the 
size  and  ciiaracteristics  of  the  tracts  are 
accurately  stated,  so  that  there  can  be  no 
doubt  as  to  what  land  is  referred  to.       Id. 

234.  The  (|uart<'r  section  of  land  owned  by 
testator  will  pass  by  a  devise  in  which  the 
section  is  correctly,  but  the  (|uarter  errone- 
ously, described,  if  the  will  states  that 
the  property  devised  is  owned  by  the  testa- 
tor. EckfoVd  V.  Kckford.  91  Iowa.  54,  58 
N.  W.   109,  26:  370 

235.  In  a  will  by  which  a  testator  own- 
ing 180  acres  of  land  evidently  intended  to 
devise    the    whole,   in    terms    giving   parcels 


amounting  altogether  to  180  acres,  a  devise 
of  parcels  described  as  certain  quarters  of 
designated  quarter  sections  which  the  tes- 
tator does  not  own  except  as  to  a  portion  of 
one  of  such  quarters  devised  by  another 
clause  to  the  devisee  of  such  quarter, — will 
he:  construed  to  cover  two  quarters  of 
quarter  sections  owned  by  the  testator  ly- 
ing adjacent  to  those  described  and  which 
will  otherwise  be  undisposed  of,  where,  by 
eliminating  the  numbers  of  the  quarter  sec- 
tion and  the  quarters  thereof,  sufficient  is 
left  in  the  devise  to  designate  such  parcels 
with  the  aid  of  extrinsic  evidence.  Whit- 
comb  v.  Rodman,  156  111.  116,  40  N.  E. 
553,  28:  149 

236.  A  specific  devise  to  children  of  all 
testator's  estate,  real  and  personal,  is  not 
restricted  by  subsequently  describing  his 
estate  as  a  one-half  interest  in  community 
property,  when  it  was  in  fact  his  separate 
property.  Hatch  v.  Ferguson,  29  U.  S.  App. 
651,  68  Fed.  43,  15  C.  C.  A.  201,  33:  759 
After-acquired  property. 

237.  The  intention  of  the  testator,  as 
gathered  from  the  four  corners  of  the  will, 
in  the  light  of  the  circumstances  under 
which  it  was  written,  will  determine 
whether  or  not  he  has  disposed  of  after-ac- 
quired real  estate.  Mueller  v.  Buenger,  184 
Mo.  458,  83  S.  W.  458,  67:  648 

238.  A  will  may  pass  title  to  after-ac- 
quired real  estate  under  a  statute  providing 
that  every  person  may  by  last  will  devise 
"all  his  estate,  real,  personal  and  mixed."     Id. 

239.  Real  property  acquired  by  a  testator 
after  the  date  of  his  will,  including  that  ac- 
quired by  foreclosure  of  mortgages  which 
he  held  before  such  date,  does  not  pass  by 
his  will  in  which  there  are  no  express 
terms  referring  to  after-acquired  property. 
Webster  v.  Wiggin,  19  R.  I.  73,  31  Atl.  824, 

28:  510 

240.  Subsequently  acquired  real  estate 
passes  under  a  will  devising  "all  my  real 
estate,  of  whatsoever  nature  or  kind  so- 
ever, and  wheresoever  situated,"  under  a 
statute  giving  power  to  devise  the  real 
estate  which  testator  hath,  "or  at  the  time 
of  his  death  shall  have."  Clayton  v.  Hal- 
lett.   30   Colo.   231,   70   Pac.   429,  59:407 

241.  The  one  half  of  a  tract  of  land  ac- 
quired by  a  testator  after  the  execution  of 
his  will  will  pass  under  the  residuary 
clause,  and  not  under  the  clause  disposing 
of  the  half  which  he  owned  at  the  time  the 
will  was  made,  where  by  the  latter  clause 
he  gave  to  his  niece  "my  interest"  in  the 
tract,  and  by  the  residuary  clause  gave  to 
his  wife  "all  the  remainder  of  my  property, 
both  real  and  personal,  I  may  possess  at  my 
death,  .  .  .  excepting  that  property 
which  I  have  mentioned"  in  the  former 
clause  of  the  will.  Mueller  v.  Buenger,  184 
Mo.  458.  83   S.  W.  458,  67:  648 

242.  The  words  "the  remainder  and  resi- 
due of  my  money,"  in  a  will  made  by  one 
who  had  no  real  estate  at  the  time,  will 
pass  after-acquired  realty,  where  the  will 
shows  an  intent  not  to  die  intestate  and  to 
exclude  the  heirs  e.xcept  as  they  were  given 
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legacies.     Jacob's   Appeal,   140  Pa.   2G8,  21 
Atl.   318,  11:  767 

243.  Ga.  Code  1863,  §  2161,  making:  ail 
property  acquired  subsequent  to  making 
of  the  will  pass  under  it  if  its  provisions  he 
sufficiently  broad,  is  prospective  only;  and 
after-acquired  real  estate  does  not  pass 
under  a  will  made  before  this  provision 
went  into  operation,  even  though  the  tes- 
tator did  not  die  until  afterwards.  Mor- 
gan v.  Huggins,  42  Fed.  869,  9:  540 
Residuary  clause. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 

314. 
See  also  supra,  241,  242;  infra,  252,  349,  363, 

432,  442-444,  460. 
For  Editorial  Notes,  see  infra,  V.  §  20. 

244.  A  residuary  devise  to-,  testator's 
widow  will  not,  as  against  his  children,  pass 
title  to  a  burial  lot  upon  which  members  of 
the  testator's  familv  are  buried.  Waldron's 
Petition,  26  R.  I.  84,  58  Atl.  453,        67:  118 

245.  Clauses  of  a  will  giving  specified 
portions  of  the  residue  are  construed  to  re- 
fer to  the  residue  mentioned  near  the  be- 
ginnwig  of  the  will  after  deducting  the 
burial  expenses,  and  not  to  the  residue  after 
deducting  the  legacies  made  in  the  inter- 
vening clauses,  where  the  terms  of  the  will 
are  such  that  this  construction  makes  a 
disposition  of  substantially  all  the  estate, 
while  the  other  construction  would  leave  a 
considerable  portion  undisposed  of,  except 
by  a  final  residuary  clause  tacked  on  to 
the  will  on  a  separate  slip  as  an  evident 
afterthoiight,  to  provide  for  a  possible  con- 
tingency. Sherman  v.  Baker,  20  R.  I.  446, 
40  Atl.  11,  40:  717 

f.  Partial  Intestacy. 

As  to  Children  not  Mentioned  or  Disinherit- 
ed, see  supra,  III.  c. 
See  also  infra,  442,  443,  457. 
For  Editorial  Notes,  see  infra,  V.  §  15. 

246.  A  testator  will  be  presumed  to  have 
intended  to  dispose  of  his  whole  estate  un- 
less the  presumption  is  rebutted  by  the  pro- 
visions of  the  will  or  evidence  to  the  con- 
trary. Whitcomb  v.  Rodman,  156  111.  116, 
40  N.  E.  553,  28:  149 

247.  It  will  be  presumed  that  testator 
intended  to  dispose  of  all  his  property 
whenever  the  words  of  his  will,  fairly  con- 
strued, are  such  as  to  carry  the  whole 
estate.  Saxton  v.  Webber,  83"  Wis.  617,  53 
N.   W.  905,  20:  509 

248.  Where  an  intention  to  dispose  of  the 
whole  of  an  estate  appears  in  a  will,  a  par- 
tial intestacy  should  not  be  recognized  un- 
less the  deficiencies  of  expression  are  such 
as  will  compel  it.  Boston  Safe  Deposit  & 
T.  Co.  v.  Coffin,  152  Mass.  95,  25  N.  E.  30, 

8:  740 

249.  A  will  which,  after  providing  for 
testator's  burial  expenses,  gives  "so  much  of 
my  worldly  estate"  to  a  certain  person,  and 
does  not  otherwise  dispose  of  any  property, 
but  revokes  all  previous  wills,  gives  the  per- 
sons named  the  whole  estate.  Morgan  v. 
Huggins,  42  Fed.  869,  9:  540 


250.  No  devise  by  implication  arises 
where  a  testator  with  three  children  be- 
queathes one  lialf  his  property  to  one  of 
them  without  mentioning  the  remainder  of 
the  property  or  the  other  children,  but  he 
dies  intestate  as  to  such  remainder,  and  the 
child  named  in  the  will  is  entitled  to  share 
in  it  with  the  others.  O'Hearn  v.  O'Hearn, 
114  Wis.  428,  90  N.  W.  450,  58:  105 

251.  A  partial  disinheritance  of  a  child, 
who,  by  the  terms  of  a  will,  is  to  share 
equally  in  the  distribution  of  testator's  es- 
tate, does  not,  in  the  absence  of  express 
words,  constitute  a  devise  to  the  other  chil- 
dren; but,  as  to  the  portion  taken  from 
such  legatee,  there  will  be  an  intestacy. 
Herzog  v.  Title  Guarantee  &  T.  Co.  177  N. 
Y.  86,  69  N.  E.  283,  67 :  146 

252.  If  the  residue  of  an  estate  be  di- 
vided by  the  terms  of  the  will,  and  a  part, 
as  such,  be  willed  to  one  person,  and  a  part, 
as  such,  to  another,  and  the  will  be  void  as 
to  one,  the  portion  that  would  otherwise  go 
that  way  will  not  swell  the  }»ortion  going 
the  other,  but  will  pass  to  the  h»irs  as  prop- 
erty undisposed  of  by  will,  in  the  absence  of 
a  clear  intent  to  the  contrary;  but  this  rule 
does  not  apply  where  there  is  a  bequest  of 
a  specific  part  of  the  net  estate  to  one  per- 
son, and  all  the  rest  and  residue  of  the  es- 
tate is  bequeathed  by  a  residuary  clause  in 
general  language,  unless  a  clear  intent  to 
the  contrary  be  manifest  by  the  will.  Har- 
rington v.  Pier,  105  Wis.  485,  82  N.  W.  345, 

50:  307 

253.  Upon  the  death  by  the  same  disaster, 
with  nothing  to  show  which  survived,  of 
sisters  who  left  wills  each  giving  all  testa- 
trix's property  to  her  sisters,  or  to  either 
of  the  survivors,  and  to  their  heirs  and  as- 
signs forever,  giving  certain  specific  lega- 
cies upon  the  death  of  the  last  survivor,  the 
property,  after  payment  of  the  specific  lega- 
cies, will  be  distributed  as  intestate.  Re 
Willbor,  20  R.  I.  126,  37  Atl.  634,        51 :  863 

254.  Testator's  sister  will  not  take  one 
half  of  his  property  upon  the  death  of  his 
widow  without  remarrying,  under  a  will 
that  gives  the  widow  the  use  of  the  prop- 
erty so  long  as  she  remains  testator's  widow 
and  in  case  she  remarries  gives  one  half  the 
estate  to  the  widow  and  one  half  to  the 
sister,  without  any  provision  for  such  di- 
vision in  case  of  the  death  of  the  widow 
without  remarrying.  Opel  v.  Shoup,  100 
Iowa,  407,  69  N.  W.   560,  37 :  583 

255.  If  a  testator  divides  his  estate  into 
a  number  of  parcels  equal  to  the  number  of 
his  children,  living  and  deceased,  and  mani- 
fests a  purpose  to  have  each  branch  of  his 
family  have  one  portion,  only  providing  for 
a  devise  over  in  case  a  particular  branch  be- 
comes extinct ;  and  in  disposing  of  the  por- 
tion of  a  deceased  child  provides  that  the 
income  of  it  shall  be  divided  among  her 
three  children  during  their  lives,  and  in  case 
one  dies  leaving  issue,  one  third  of  the 
principal  shall  be  given  to  them  absolutely; 
biit  in  case  there  is  no  issue,  his  share  of 
the  income  shall  be  divided  between  the  sur- 
vivors, but  does  not  dispose  of  the  principal 
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in  such  event, — in  case  two  die  without  is- 
sue and  the  other  afterwards  dies  leaving 
issue,  the  principal  will  all  be  divided  be- 
tween such  issue,  and  no  part  of  it  will  be 
given  to  the  heirs  and  next  of  kin  of  the 
testator.  Boston  Safe  Deposit  &  T.  Co.  v. 
Coffin,  152  Mass.  95,  25  N.  E.  30,  8:  740 

g.  Nature  of  Estate  or  Interest  Created. 

1.  In  General. 

Parol  Evidence  as  to,  see  Evidence,  1142. 

Legacy  to  Wife  as  Part  of  Her  Separate 
Estate,  see  Husband  and  Wife,  97. 

Estates  by  Entirety  Created  by,  see  Hus- 
band and  Wife,  77. 

Devise  of  Right  of  Re-entry,  see  Real  Prop- 
erty, 26. 

Creation  of  Trust  by,  see  Trusts,  I. 

For  Editorial  Notes,  see  infra,  V.  §§  20,  24, 
25. 

256.  A  direction  in  a  will  that  testator's 
real  estate  shall  be  sold  whenever  his  wid- 
ow shall  direct,  and  the  proceeds  paid  over 
to  her,  and  that  she  "shall  have  power  to 
dispose  of  the  same  by  bequeath  or  as  she 
directs," — is  an  absolute  gift  of  the  money 
to  her.  Snid«r  v.  Baer,  144  Pa.  278,  22  Atl. 
897,  13:  359 

2.  Life  or  Fee. 

Rule  in  Shelley's  Case,  see  infra,  282-294. 
Estates  Tail,  see  infra,  274-281. 
See  also  supra,  212;  infra,  III.  g,  6. 
For  Editorial  Notes,  see  infra,  V.  §  20. 

257.  Where  by  the  first  clause  of  his  will 
a  testator  gave  his  wife  "my  dwelling  house 
as  now  stands,  together  with  all  the  land, 
furniture,"  etc.,  and  by  the  last  clause  pro- 
vided as  follows:  "As  to  all  the  rest,  residue, 
and  remainder  of  my  real  estate,  I  give  and 
bequeath  the  same  to  my  said  wife  during 
her  life  only,"  the  wife  takes  a  fee  in  the 
dwelling  house  and  the  land  connected 
therewith,  and  ^  V.V  estate  in  the  other  real 
estate  mentioned  in  the  last  clause.  Barnes 
V.  Boardman,  149  Mass.  106,  21  N.  E.  308, 

3:  785 

258.  A  direction  by  a  testator  in  his  will, 
that  his  wife  "shall  have  and  hold  the 
property"  where  he  resides,  will  carry  to 
iier  the" fee.  Snider  v.  Baer,  144  Pa.  278,  22 
Atl.  897,  13:  359 

259.  An  estate  to  testator's  wife  for  her 
life,  with  a  power  of  conveying  the  fee  by 
deed,  is  conveyed  by  a  will  which  declares: 
"I  give,  devise,  and  bequeath  to  my  wife  all 
the  estate,  real  and  personal,  that  I  die 
seised  and  possessed  of,  giving  her  full  pow- 
er to  sell  and  convey  the  same  by  deed; 
and  the  proceeds  thereof  are  to  be  used 
for  her  comfort  and  otherwise  as  she  may 
think  proper.  After  her  decease  all  that  re- 
mains of  my  estate  not  specifically  dis- 
posed of  by  her  is  to  be  used  for  the  bene- 
fit of"  certain  other  persons.  Kent  v.  Mor- 
rison, 153  Mass.  137,  26  N.  E.  427,      10:  756 

200.  Tlie  use  of  the  word  "bequeath"  in 
making  a  devise  of  real  estate  does  not  in- 
dicate an  intention  to  convey  less  than  the 


fee-simple  estate  when  used  in  connection 
with  the  word  "devise."  Gannon  v.  Al- 
bright, 183  Mo.  238,  81  S.  W.  1162,       67:  97 

261.  The  use  of  the  word  "heirs"  in  con- 
veying an  interest  by  will  after  the  statute 
has  made  the  use  of  such  word  unnecessary 
to  convey  a  fee-simple  estate  does  not  cast 
a  doubt  upon  the  intention  of  the  devisor  to 
devise  a  fee  simple.  Id. 

262.  A  life  estate  only  is  given  to  a 
widow  by  a  will  giving  her  all  testator's 
"real  estate  and  personal  property,"  without 
words  of  inheritance  or  power  of  sale, 
where  by  another  clause  testator  disposes  of 
the  property  at  her  death.  Pate  v.  Bushong, 
161  Ind.  533.  69  N.  E.  291,  63:  593 
Power  of  disposal. 

See  also  supra,  209;   infra,  346. 

For  Editorial  Notes,  see  infra,  V.  §  20. 

263.  Giving  a  life  estate  to  testator's 
widow  with  authority  to  dispose  of  the 
whole  of  the  property  as  she  pleases,  but 
providing  that  whatever  may  remain  undis- 
posed of  at  her  death  and  not  disposed  of 
by  her  will  shall  be  given  to  certain  other 
persons,  does  not  give  her  the  absolute  own- 
ership, and  her  heirs  do  not  take  the  prop- 
erty which  remains  undisposed  of  at  her 
death.  McCullough  v.  Anderson,  90  Ky. 
126,  13  S.  W.  353,  7:  836 

264.  No  implied  power  is  conferred  upon 
a  widow  to  sell  i*al  estate  which  is  given 
to  her  by  will,  without  words  of  inheri- 
tance, by  a  clause  disposing  of  the  estate 
remaining  at  her  death,  where  the  will 
further  provides  for  the  distribution  at  that 
time  of  all  the  real  estate  of  which  the  tes- 
tator dies  seised.  Pate  v.  Bushong,  101  Ind. 
533,  69  N.  E.  .291,  63:  593 
Enlarging  or  reducing  by  the  provisions. 
See  also  infra,  319,  320,  323,  348. 

For  Editorial  Notes,  see  infra,  V.  §  20. 

265.  A  bequest  of  the  use  and  improve- 
ment of  testator's  estate  to  certain  jHTsons 
"during  their  natural  lives"  gives  them  a 
life  estate  only;  and  such  estate  will  not  be 
enlarged  by  the  addition  of  the  further 
clause:  "Should  it  be  necessary  for  their 
personal  comfort  to  use  any  portion  of  said 
property,  it  is  my  will  that  they  do  so,  ex- 
ercising good  judgment  and  saving  as  much 
as  possible  for  the  children  born  to  them. 
Peckham  v.  Lego,  57  Conn.  553,  19  Atl.  392, 

7:  419 

266.  Estates  distinctly  limited  by  a  will 
for  life  are  not  enlarged  into  absolute 
estates  by  the  failure,  for  remoteness,  of 
the  remainders  which  the  will  attempts  to 
create.  Graham  v.  Whitridge,  99  Md.  290, 
58  Atl.  36,  66:  408 

267.  A  fee  which  has  been  given  by  a 
will  cannot  be  cut  down  to  a  life  estate  by 
a  subsequent  clause  directing  that  the  lega- 
tee shall  have  "the  sole  control  of  the  prop- 
erty" during  his  lifetime.  Snider  v,  Baer, 
144  Pa.  278,  22  Atl.  897,  13:  359 

268.  A  fee  simple  is  conveyed  by  a  de- 
vise to  one  absolutely  and  forever,  and  is 
not  cut  down  by  a  subsequent  clause  direct- 
ing the  disposition  of  any  remainder  which 
may  be  undisposed  of  at  the  death  of  the 
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devisee.     Roth   v.  Rauschenbusch,   173   Mo. 
582,  73  S.  W.  664,  61 :  455 

269.  A  claiiso  in  a  will  declaring  that  tes- 
tator "desires"  that  a  certain  disposition 
should  be  made  of  all  that  remains  on  his 
wife's  death  of  the  real  and  personal  prop- 
erty given  her  by  previous  clauses  of  the 
will  is  merely  precatory,  and  will  not  pre- 
vent her  from  taking  the  fee-simple  title 
of  the  land  and  the  absolute  property  in  the 
subject  of  the  bequest.  Bills  v.  Bills,  80 
Iowa,  2G9,  45  N.  W.  7*8,  8:  696 

270.  After  a  bequest  of  property  to  be 
equally  divided  between  five  daughters,  a 
subsequent  clause  directing  that  the  whole 
of  the  interest  of  two  of  them  shall  be  held 
by  the  executor,  his  heirs,  etc.,  for  the  bene- 
fit of  those  two  daughters  during  life,  and 
at  their  death  the  balance,  if  any,  should 
go  to  their  children, — is  void  for  repugnancy. 
Hall  V.  Palmer,  87  Va.  354,  12  S.  E.  618, 

11:  610 

271.  The  meaning  and  force  of  modifying 
words  used  in  a  devise  in  connection  with 
words  of  inheritance  will  be  observed  by 
the  court  in  determining  whether  the  inten- 
tion thus  shown  was  to  create  a  life  estate 
or  one  in  fee.  Grainger  v.  Grainger,  147 
Ind.  95,  44  N.  E.  189,  46  N.  E.  80,  36:  186 
Qualified,  defeasible  or  conditional  fee. 

272.  Under  a  devise  to  one  and  his  heirs 
and  assigns  forever,  and,  in  case  he  should 
die  without  issue,  then  the  property  to  go 
to  others,  their  heirs  and  assigns  forever,  by 
a  will  in  which  the  words  "issue"  and  "chil- 
dren" are  used  interchangeably,  the  first 
taker  has  a  base  or  determinable  fee,  and 
the  others  a  mere  ejcpectancy,  with  no  pres- 
ent vested  interest  which  will  entitle  them 
to  control  the  use  of  the  property,  although 
the  first  taker  has  been  married  nine  years 
without  having  children,  where  he  is  only 
forty  years  old  and  in  full  possession  of  his 
powers,  physical  and  mental.  Gannon  v. 
Peterson,  193  111.  372,  62  N.  E.  210,    55:  701 

273.  A  limitation  over  to  the  heirs  of 
testator  in  case  of  failure  of  lawful  heirs 
of  the  persons  to  whom  and  their  lawful 
heirs  an  estate  is  given,  is  defeated,  and 
does  not  make  the  first  estate  a  condition- 
al or  defeasible  fee  if  the  heirs  of  testa- 
tor and  of  such  persons  must  of  necessity 
be  the  same  persons.  Wool  v.  Fleetwood, 
136  N.  C.  460,  48  S.  E.  785,  67:  444 

3.  Estates  Tail;  Rule  in  Shelley's  Case. 

Matters  as  to,   Generally,   see   Real  Prop- 
erty, I.  b. 

274.  A  life  estate,  not  an  estate  tail,  is 
created  by  a  will  bequeathing  real  estate 
to  be  inure  to  the  use  of  a  certain  person 
during  his  natural  life,  not  subject  to  be 
sold  and  conveyed  by  him,  but,  in  case  he 
shall  have  legitimate  children,  it  is  to  be- 
long to  them.  Millsaps  v.  Estes,  137  N,  C. 
535,  50    S.  E.  227,  70:  170 

275.  A  gift  to  a  daughter  for  life,  with  a 
contingent  remainder  over  to  her  unborn 
eldest  sou  in  fee,  does  not  constitute  a  "fee 


tail  general,"  within  the  meaning  of  Md. 
act  1820,  chap.  191,  §  1,  to  direct  descents, 
which  is  by  such  act  converted  into  a  fee- 
simple  estate.  Pennington  v.  Pennington, 
70  Md.  418,  17  Atl.  329,  3:  816 

276.  The  question  whether  an  estate  tail 
is  created  by  words  in  a  will  made  by  one 
who  died  before  Ga.  act  February  17,  1854, 
is  to  be  controlled  by  the  decisions  of  the 
English  courts  construing  such  or  similar 
words  in  devises  of  real  property,  in  con- 
nection with  the  statute  de  donis  condition- 
alibus.  Hertz  v.  Abrahams,  110  Ga.  707, 
36  S.  E.  409,  50:  361 

277.  A  devise  to  a  woman  for  her  separate 
use,  and,  in  case  she  "has  no  issue,"  to  go 
to  another  person  named,  is  a  devise  limit- 
ed upon  an  indefinite  failure  of  issue,  which, 
before  Ga.  act  1854,  created  an  estate  tail 
by  implication  under  the  statute  de  donis 
and  the  English  rules  of  interpretation,  and 
is  therefore  enlarged  into  a  tee-simple  es- 
tate by  Ga.  act  December  21,  1821.  Id. 

278.  A  devise  to  certain  persons  named, 
"and  unto  their  heirs  and  assigns  forever," 
ia  not  cut  down,  eithej  expressly  or  by  im- 
plication, from  a  fee  simple  to  a  fee  tail 
by  a  subsequent  declaration  that,  if  eithei- 
should  die  without  "issue,"  his  share  should 
go  over  to  others.  Gannon  v.  Albright,  183 
Mo.  238,  81  S.  W.  1162,  67:  97 

279.  If  the  devise  of  a  fee  tail  is  to  be 
implied  from  the  limitation  over  of  the  es- 
tate in  the  event  that  the  devisee  should 
"die  without  leaving  any  issue"  the  words 
must  be  taken  as  referring  to  an  indefinite 
failure  of  issue,  which  will  render  the  limi- 
tation over  void  for  remoteness.  Id. 

280.  Under  a  statute  providing  that,  in 
case  of  a  limitation  over  in  a  devise  upon 
the  death  of  the  first  taker  without  issue, 
the  ward  "issue"  must  be  taken  to  mean 
issue  living  at  the  death  of  the  person 
named;  an  estate  tail  by  implication  can- 
not be  created  by  a  limitation  over  after 
such  failure  of  issue,  but,  in  case  the  first 
taker  has  issue  living  at  his  death,  his 
estate  in  fee  is  absolute.  Id. 

281.  Where,  because  of  a  statutory  pro- 
vision that  a  limitation  over  in  a  devise 
in  case  of  the  death  of  the  first  taker  with- 
out issue  shall  be  referred  to  the  time  of  the 
first  taker's  death,  no  estate  tail  can  be  im- 
plied from  such  a  provision  in  the  devise, 
the  right  of  the  first  taker  to  the  fee  sim- 
ple in  case  he  dies  leaving  issue  is  not  af- 
fected by  further  statutory  provisions  abol- 
ishing fee  tails,  and  providing  that,  in  cases 
where  by  the  common  law  such  estate  would 
exist  under  the  terms  of  the  instrument, 
the  first  taker  should  have  a  life  estate,  and 
the  next  in  successfon  a  fee  simple.  Id. 
Rule  in  Shelley's  Case. 

Matters   as   to.   Generally,   see   Real   Prop- 
erty, I.  b. 
For  Editorial  Notes,  see  infra,  V.  §  22. 

282.  When  an  estate  is  given  to  one  for 
life,  with  the  remainder  to  his  heirs,  the 
law,  by  an  arbitrary  rule,  vests  the  whole 
estate  in  the  ancestor.  Conger  v.  Lowe, 
124  Ind.  368,  24  N.  E.  889,  9:  165 
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283.  The  word  "heirs,"  when  found  in  a 
will,  will  be  construed  as  a  word  of  limi- 
tation, even  although  the  testator's  inten 
tion  may  be  thereby  frustrated,  unless  it 
clearly  appears  from  the  context  that  the 
word  was  not  used  as  a  word  of  limitation, 
but  of  purchase.  Id. 

2M.  Where  an  estate  is  devised  to  one 
for  life  upon  a  condition,  with  remainder,  in 
case  of  his  death  or  refusal  to  comply  there- 
with, to  his  "lawful  heirs,"  the  words  "law- 
ful heirs"  will  be  construed  as  synonymous 
with  "children,"  and  as  being  words  of  pur- 
chase; and  the  entire  estate  will  not  unite 
in  the  ancestor,  biit,  in  case  he  fails  to  com- 
ply with  the  condition,  his  children  will  be 
entitled  to  the  estate.  Id. 

285.  Where  an  estate  is  devised  to  a 
certain  person  "or  his  heirs"  at  the  happen- 
ing of  a  certain  event,  the  word  "heirs" 
will  be  construed  as  a  word  of  purchase,  and 
not  of  limitation,  if  it  sufficiently  appears 
that  the  term  was  used  to  designate  par- 
ticular persons  who  might  stand  in  that  re- 
lation at  the  happening  of  the  event,  and 
not  the  whole  line  of  heirs  in  succession. 
Ebey  v.  Adams,  135  III.  80,  25  N.  E.  1013, 

10:  102 

286.  In  construing  a  devise  which  assumes 
to  give  a  life  estate  to  the  ancestor  and  the 
remainder  in  fee  to  "heirs," — the  word 
■heirs"  being  used  in  its  technical  sense  as 
meaning  all  who  are  to  take  generally,  and 
not  as  the  equivalent  of  "children"  or  some 
other  partial  or  restricted  class  of  heirs, — 
the  intention  to  give  only  a  life  estate  will 
not  control,  but  under  the  rule  in  Shelley's 
Case,  which  is  in  force  in  Illinois,  the  an- 
cestor takes  the  fee.  Vanolinder  v.  Car- 
penter, 127  111.  42,  19  N.  E.  868,  2:  455 

287.  A  devise  to  testator's  half  brothers 
Edward  and  George  "for  and  during  the 
term  of  their  natural  lives,  and  after  them 
equally  to  their  children,  their  heirs  and 
assigns  forever."  explained  in  a  later  clause 
as  meaning  that,  after  the  death  of  either, 
half  the  estate  "is  to  descend  to  said  Ed- 
ward's heirs  and  assigns,  and  the  other  half 
to  said  George's  heirs  and  assigns,"  must  be 
construed,  under  the  rule  in  Shelley's  Case, 
to  give  estates  in  fee  simple  to  the  first 
takers,  especially  when  a  charge  of  legacies 
is  made  thereon  in  the  words,  "the  said  Ed- 
ward and  George  paying,"  etc.  Re  Brown- 
ing's Petition,   16  R.  I.  441,  16  Atl.  717. 

3:  209 

288.  A  provision  in  a  will  that,  five  years 
after  the  death  of  a  life  tenant,  testator's 
children  shall  procure  the  property  to  be  di- 
vided beween  them,  anu  that  they  shall  own 
and  occupy  during  their  natural  lives,  and 
directing  that  at  their  «death  the  property 
shall  go  to  their  lawful  heirs,  vests  in  them 
a  fee  simple,  under  the  rule  in  Shelley's 
Case,  so  that  an  attempt  to  make  a  further 
limitation  of  the  estate  in  case  of  their 
death  without  lawful  heirs  is  void.  Wool 
V.  Fleetwood,  136  X,  C.  460,  48  S.  E.  785, 

67:  444 

289.  A  bequest  to  testator's  son,  and,  in 
case  of  his  death  without  living  heirs  of  his 


body,  then  over,  gives  him  the  ownership 
of  the  fund  subject  to  the  limitation  over 
upon  such  contingency,  whether  the  rule  in 
Shelley's  Ca.se  is  applied  or  not.  Glover  v. 
Condell,  163  111.  566,  45  N.  E.  173,      35:  360 

290.  The  rule  in  Shelley's  Case  can  have 
no  application  to  a  devise  to  a  person  for 
life  and  after  his  death  "to  the  heirs  of  his 
body  by  him  begotten,  if  there  be  any  such 
heirs  him  surviving,"  and,  if  not,  making  a 
devise  over  to  another  person,  since  the 
modifying  words  limit  the  words  "heirs  of 
his  body"  to  children.  Grainger  v.  Grain- 
ger, 147  Ind.  95,  44  N.  E.    189,  46  N.  E.  80, 

36:  186 

291.  The  statute  abrogating  the  rule  in 
Shelley's  Case  (Tenn.  Acts,  1851-52,  chap. 
91,  §  1)  by  providing  that,  on  the  termina- 
tion of  a  life  estate  with  remainder  to  heirs 
or  heirs  of  the  body  of  the  life  tenant,  such 
heirs  shall  take  as  purchasers  by  virtue  of 
the  remainder  so  limited  to  them,  gives  no 
rights  to  "heirs"  to  whom  no  remainder 
was  limited,  as  against  devisees  of  one  who 
was  not  only  a  life  tenant  but  in  whom  the 
fee  abode  subject  to  a  contingent  remainder 
to  her  surviving  children  or  issue  of  chil- 
dren, when  by  the  extinction  of  the  line  of 
her  descendants  during  her  life  the  remain- 
der failed  and  her  title  at  the  moment  of 
her  death  became  absolute.  Bigley  v.  Wat- 
son, 98  Tenn.  353,  39  S.  W.  525,  38:  679 

292.  A  life  estate  only  is  given  to  the 
first  taker  by  a  devise  to  one,  "and  after 
his  decease  said  real  estate  to  belong  to  his 
heirs."  Defreese  v.  Lake,  109  Mich.  415,  67 
N.  W,  505,  32:  744 

293.  A  devise  of  an  estate  to  one  "for 
life  and  to  his  lawful  issue  forever,  if  he 
shall  die  leaving  any  such  issue,"  but  in  case 
he  shall  decease  without  leaving  such  is- 
sue, then  to  certain  other  persons  named, 
gives  to  such  person  a  life  estate  only,  un- 
der Mass.  Pub.  Stat.  chap.  126,  §  4;  and 
upon  his  decease  his  widow  has  no  right 
therein.  Trumbull  v.  Trumbull,  149  Mass. 
200,  21  N.  E.  366,  4:  117 

294.  In  case  of  a  devise  to  a  person  for 
life,  with  remainder  to  his  heirs,  the  heirs 
under  the  ISIichigan  statute  take  as  pur- 
chasers. Defreese  v.  Lake,  109  Mich.  415, 
67  N.  W.  505,  32:  744 

4.  Estate  or  Gift  upon  Condition, 

Conditional   Limitations,   see  infra.   III.    g, 

6. 
See  also  infra,  334,  336,  337. 
For  Editorial  Notes,  see  infra,  V.  §§  27,  28. 

Condition  precedent. 

See  also  infra,  303-305,  310;  Perpetuities,  1. 

For  Editorial  Notes,  see  infra,  V.  §  27. 

295.  A  condition  in  a  legacy  that  the 
legatee's  right  thereto  shall  depend  upon 
the  decision  of  the  executors  at  the  end  of 
a  certain  time,  that  he  is  a  reformed  man, 
is  not  void  for  uncertainty,  and  such  deci- 
sion is  a  condition  precedent  to  his  right  to 
the  legacy.  Re  Jones,  123  Mich.  505,  82  N. 
W.  222,  48:  580 
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296.  Legal  incapacity  of  a  legatee  to  per- 
form a  condition  on  which  the  gift  is  made 
will  prevent  it  from  taking  effect,  although 
the  time  for  performance  was  subsequent 
thereto.  Bullard  v.  Shirley,  153  Mass.  5.5!), 
27  N.   E.  766,  12:  110 

297.  A  devise  of  a  farm,  conditioned  that 
the  devisee  shall  support  and  maintain  tes- 
tator's daughter  out  of  the  farm  during 
her  life,  does  not  make  the  support  con- 
tingent upon  the  daughter  residing  on  the 
farm.  Dickson  v.  Field,  77  Wis.  439,  40 
N.  W.  668,  9:  537 

298.  A  provision  in  a  will  creating  contin- 
gent remainders,  that  any  child  or  person 
named  taking  the  estate  should  pay  out  to 
brothers  or  sisters  or  their  descendants  a 
sum  of  money  varying  accoitj^ng  to  the 
number,  cannot  be  construed  as  constituting 
such  payment  a  condition  precedent  to  the 
vesting  of  the  estate,  whatever  may  be  its 
effect  as  a  condition  to  the  possession  or  en- 
jovment  of  the  property.  Pennington  v. 
Pe'nnington,  70  Md.  418,  "17  Atl.  329, 

3:  816 

Condition  subsequent. 

Condition  in  Restraint  of  Marriage,  see  in- 
fra, 303-310. 

Condition  against  Contest,  see  infra,  311- 
314. 

See  also  infra,  354. 

For  Editorial  Notes,  see  infra,  V,   §  27. 

299.  A  condition  may  be  attached  to  the 
right  to  enjoy  a  devised  estate,  the  nonper- 
formance of  which  will  give  the  property  to 
another  if  there  is  vested  in  him  a  valid 
remainder  or  reversion,  of  which  the  taking 
effect  in  possession  is  contingent  upon  the 
event  which  defeats  the  precedent  estate; 
and  he  is  entitled  to  take  advantage  of  the 
prohibited  act.  Conger  v.  Lowe,  124  Ind. 
368,  24  N.  E.  889,  9:  165 

300.  An  act  or  condition  required  by  a 
will  wliich  does  not  necessarily  precede  the 
vesting  to  the  estate  given,  but  may  accom- 
pany or  follow  it,  is  to  be  deemed  a  condi- 
tion subse(]uont,  and  not  precedent.  Con- 
gregational Church  Bldg.  Soc.  v.  Everitt,  85 
Md.  79,  36  Atl.  654,  35:  693 

301.  A  will  giving  a  grandnephew  an  es- 
tate "for  the  purpose  of  securing  to  him  a 
liberal  education,"  requiring  him  to  finisn 
a  collegiate  course  at  one  of  two  specified 
universities,  and  providing  that  the  prop- 
erty shall  pass  from  him  if,  "through  his 
own  disinclination  or  incapacity,  or  the  in- 
difference of  his  parents  or  guardians,  he 
should  fail  to  carry  out  these  intentions," 
with  a  further  provision  that,  imtil  he  is 
twenty- five  years  of  age,  the  property  shall 
be  held  by  a  trustee,  who  shall  "deliver  over 
the  property  and  estate  into  his  hands  and 
possession"  when  he  is  twenty-five  years 
old.  if  the  directions  of  the  will  have  been 
carried  out,  expressing  also  a  special  desire 
that  the  grandnephew  shall  not  sell  a  cer- 
tain place  until  he  shall  attain  the  age  of 
twenty-five  years, — vests  in  him  an  equita- 
ble estate  at  the  death  of  the  testatrix,  sub- 
ject to  be  devested  by  the  nonperformance  of 
the  condition  imposed,  which  is  a  condition 


subsequent,  and  not  precedent.     Ellicott  v. 
Ellicott,  90  Md.  321,  45  Atl.  183,  48:  58 

302.  The  death  of  a  person  while  in  col- 
lege, thereby  making  it  impossible  to  per- 
form a  condition  subsequent  imposed  by 
will  on  an  estate  which  was  given  him  sub- 
ject to  be  devested  if  he  should  fail  to  car- 
ry out  the  intentions  of  the  will  "through 
his  own  disinclination  or  incapacity,  or  the 
indifference  of  his  parents  or  guardians," 
will  not  devest  the  estate  so  as  to  prevent 
its  descent  to  his  heirs  at  law  and  next  of 
kin,  since  the  performance,  becoming  im- 
possible by  the  act  of  God,  is  dispensed 
with.  Id. 
Condition  in  restraint  of  marriage. 

See  also  supra.  254. 

For  Editorial  Notes,  see  infra,  V.  §  27. 

303.  Where  a  personal  legacy  is  given  on 
a  condition  in  restraint  of  marriage,  and  thi; 
condition  is  precedent,  and  not  unreasonably 
restrictive  of  marriage,  it  is  valid.  Phil- 
lips V.  Fergerson,  85  Va.  509,  8  S.  E.  241, 

1:  837 

304.  The  fact  that  a  man  is  over  twenty- 
one  years  of  age  and  independent  of  his 
father  does  not  change  the  family  relations 
between  them,  or  prevent  him  from  being 
one  of  his  father's  family,  within  the  mean- 
ing of  a  will  prohibiting  any  of  testator's 
children   from   marrying   into   that    family. 

Id. 

305.  Under  a  will  providing  that  any  of 
testator's  children  who  marries  into  a  cer- 
tain family  shall  have  only  $3  out  of  his 
estate,  and  that  any  clause  of  the  will  giv- 
ing any  other  interest  to  such  child  shall 
be  revoked,  no  estate  in  testator's  land  can 
vest  at  all  in  a  child  who  contracts  such 
prohibited  marriage  in  his  lifetime.  The 
condition  in  question  is  not  subsequent,  but 
precedent,  and  no  question  of  forfeiture 
arises.  Id. 

306.  A  devise  to  a  daughter  "for  and  dur- 
ing her  natural  life,  unless  she  shall  be  mar- 
ried, in  which  case  her  life  estate  shall 
cease,"  does  not  make  an  illegal  condition 
in  restraint  of  marriage,  where  the  will  con- 
tains nothing  further  to  show  any  intent 
to  prevent  her  marriage,  but  merely  a  dis- 
position to  provide  her  a  home  so  long  as 
she  shall  need  it.  Mann  v.  Jackson,  84  Me. 
400,  24  Atl.  886,  16:  707 

307.  A  condition  in  a  devise  to  a  widow, 
that  her  remarriage  shall  terminate  her  es- 
tate, is  valid.  Herd  v.  Catron,  97  Tenn. 
662,   37   S.  W.  551,  37:731 

308.  A  bequest  to  testator's  daughters, 
which  provides  that  in  case  either  of  them 
shall  become  a  widow,  or  otherwise  become 
lawfully  separated  from  her  husband,  she 
shall  receive  her  share  of  the  property  abso- 
lutely, instead  of  the  income,  which  is  giv- 
en to  her  while  she  remains  a  wife,  is  not 
void  as  against  public  policy  on  the  ground 
of  encouraging  the  daughters  to  live  sep- 
arate or  be  divorced  from  their  husbands. 
Born  v.  Horstmann,  80  Cal.  452,  22  Pac.  169, 

5:  577 

309.  A  condition  attached  to  the  vesting 
of  an  absolute  estate  under  a  devise  or  be- 
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quest  to  a  son,  that  he  shall  procure  a  di- 
vorce from  his  present  wife,  in  default  of 
which  his  interest  shall  be  restricted  to  a 
life  estate,  will  not  be  deemed  void  as  con- 
trary to  public  policy  where  the  divorce  ac- 
tion between  the  son  and  his  wife  was  pend- 
ing when  the  will  was  executed.  Ransdell  v. 
Boston,  172  111.  439,  50  N.  E.  Ill,       43:  520 

310.  The  condition  attaching  to  the  ab- 
solute vesting  of  the  fee  under  a  devise  in 
trust  to  pay  the  income  of  real  property  to 
the  testator's  son  until  he  shall  procure  a 
divorce  from  his  wife,  and,  upon  the  happen- 
ing of  that  event,  to  convey  the  fee  to  him 
with  a  limitation  over  to  "other  devisees 
under  the  will  in  case  he  dies  childless  with- 
out having  obtained  a  divorce," — is  a  con- 
dition precedent,  and  if  broken  prevents  him 
from  taking  the  fee  even  if  it  is  invalid  as 
contrary  to  public  policy.  Id. 
Condition  against  contest. 

For  Editorial  Notes,  see  infra,  V.  §  28. 

311.  The  penalty  of  forfeiture  of  interest, 
imposed  by  a  will  upon  a  legatee  who  at- 
tempts to  contest  the  instrument,  will  not 
be  enforced  when  it  clearly  appears  that  the 
contest  to  have  the  will  set  aside  was  justi- 
fied under  the  circumstances,  and  was  not 
the  mere  vexatious  act  of  a  disappointed 
beneficiary.  Re  Friend,  209  Pa.  442,  58  Atl. 
853,  68:  447 

312.  Whether  or  not  one  contesting  a  will 
in  which  he  was  named  as  beneficiary,  but 
who  was  to  forfeit  his  interest  in  case  he 
made  such  contest,  had  reasonable  cause 
therefor,  cannot  be  determined  by  the  re- 
sult of  the  attack.  Id. 

313.  Advice  of  counsel  is  not  of  itself 
sufficient  to  show  probable  ground  for  the 
contest  of  a  will,  so  as  to  avoid  the  eflTect 
of  a  clause  forfeiting  the  interest  of  a  lega- 
tee who  institutes  such  contest.  Id. 

314.  Probable  cause  for  contesting  a  will 
may  be  found  from  the  facts  that  testa- 
trix's mind  had  become  weakened,  and  that 
she  relied  much  upon  the  opinion  of  one  of 
her  children,  who  was  reported  to  have 
stated  that  his  influence  was  so  great  with 
her  he  could  do  anything  he  pleased;  and 
that,  although  there  was  no  reason  for  dis- 
crimination between  her  children,  and  she 
had  expressed  the  intention  of  making  them 
equal,  the  will  in  fact  gave  the  bulk  of  the 
property  to  the  one  having  the  influence 
and  one  other,  leaving  relatively  small  por- 
tions to  the  other  children  and  their  repre- 
sentatives, while  the  advice  of  counsel  was 
sought  before  the  proceedings  were  insti- 
tuted. Id. 
Restraints  upon  alienation. 

315.  A  clause  in  a  will  forbidding  the 
sale  of  testator's  real  estate  during  the 
lifetime  of  the  life  tenant  is  void,  as  against 
public  policv.  Wool  v.  Fleetwood,  136  N. 
C.  460,  48  S^  E.  785,  67 :  444 

310.  A  conditional  clause,  "so  long  as  they 
hold  and  till  the  same,"  attached  to  a  de- 
vise of  lands  to  one  and  the  heirs  of  his 
body,  is  void  as  being  an  attempt  to  re- 
strain alienation.  Stansbury  v.  Hubner,  73 
Md.  228,  20  Atl.  904,  11 :  204 


5.  Remainders. 

Limitation  Over,  as  Creating  Estate  Tail, 
see  supra,  278-281. 

Vested  or  Contingent,  see  infra,  III.  g,  9,  6. 

As  to  Suspension  of  Alienation,  see  Perpetu- 
ities. 

As  to  Remainders  Generally,  see  Real  Prop- 
erty, I.  c. 

See  also  supra,  6,  266,  273;  infra,  324,  345- 
347,    384. 

For  Editorial  Notes,  see  infra,  V.  §  20. 

317.  A  devise  over  after  a  life  estate  is 
valid  on  the  ground  that  it  is  made  after 
a  definite  failure  of  issue  of  the  first  taker, 
where  it  is  made  in  default  of  surviving 
heirs  of  the  body  of  the  first  taker  by  him 
begotten.  Grainger  v.  Grainger,  147  Ind.  95, 
44  N.  E.  189,  46  N.  E.  80,  36:  186 

318.  A  life  estate  in  one,  with  remainder 
to  another,  may  be  created  by  will,  and 
at  the  same  time  power  given  to  the  life 
tenant  to  defeat  the  remainder  by  disposal 
of  the  property.  McCullough  v.  Anderson, 
90  Ky.  126,  13  S.  W.  353,  7:  836 

319.  A  remainder  over  in  a  will  is  void 
for  repugnancy,  where  an  estate  is  given 
generally  or  indefinitely,  with  an  absolute 
power  of  disposition.  Powers  v.  Jeudevine, 
61  Vt.  587,  18  Atl.  778,  7:  C17 

320.  A  devise  to  testator's  wife  for  her 
sole  use,  control,  and  enjoyment  during  her 
life,  to  use  and  dispose  of  it  as  she  may  de- 
sire, and  to  give  the  residue  by  will  to  such 
persons  as  she  may  desire,  but  giving  what 
is  left  to  certain  other  parties  in  case  she 
leaves  no  will, — is  a  gift  of  the  fee  to  the 
wife,  and  the  remainder  over  is  void.     Id. 

321.  That  a  will  giving  a  life  estate  to 
testator's  widow  and  remainder  to  his  chil- 
dren, or  their  survivgrs,  contains  a  provi- 
sion that,  in  case  of  the  marriage  of  the 
widow,  the  estate  shall  be  immediately  di- 
vided into  equal  shares  and  distributed  be- 
tween her  and  them,  does  not  affect  the  in- 
terpretation of  the  will  as  to  the  character 
of  the  children's  estates  or  the  meaning  of 
the  word  "survivors."  Thorington  v.  Thor- 
ington,  111  Ala.  237,  20  So.  407,  36:  385 

6.  Executory   Devises;    Conditional   Limita- 
tions. 

Charitable  Bequest  as,  see  Charities,  94. 
As   to   Suspension  of  Alienation,   see   Per- 
petuities. 
See  also  infra,  348. 

322.  There  cannot  be  a  valid  conditional 
limitation  or  executory  devise,  where  the 
executory  limitation  is  conjoined  with  an 
absolute  power  in  the  first  taker  or  a  pri- 
mary devisee  to  defeat  and  cut  off  the 
further  estate  or  interest  by  alienation  of 
the  entire  fee  in  his  lifetime.  Cornwell 
V.  Wulff,  148  Mo.  542,  50  S.  W.  439,      45:  53 

323.  Following  a  devise  of  real  estate  in 
terms  broad  enough  to  convey  a  fee  simple 
with  a  provision  that  the  land  shall  not 
be  sold,  "at  least  not  before"  the  devisee 
becomes  of  age,  gives  a  power  of  alienation, 
at  least  by  implication,  and  renders  a  aub- 
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sequent  limitation  over  of  the  estate  void. 
Gannon  v.  Albright,  183  Mo.  238,  81  S.  W. 
1162,  07:9/ 

324.  The  word  "remainder"  in  a  statute 
providing  that,  in  case  of  the  limitation  of 
a  remainder  upon  failure  of  issue,  the  word 
"issue"  must  be  construed  as  issue  living  at 
the  death  of  the  life  tenant,  is  broad  enough 
to  include  an  executory  devise  which  is  to 
take  effect  upon  such  failure  of  issue.     Id. 

325.  If  a  will  making  a  limitation  over 
after  the  death  of  the  first  taker  without 
issue  is  susceptible  of  a  construction  that 
will  make  it  apply  to  a  definite  failure  of 
issue  at  the  time  of  his  death,  such  con- 
struction will  be  adopted  in  preference  to 
one  requiring  an  indefinite  failure  of  issue. 

Id. 

326.  An  executory  devise  which  was  lim- 
ited upon  words  importing  an  indefinite  fail- 
ure of  issue  of  the  first  taker,  under  the  law 
prior  to  Ga.  act  1854  was  void  for  remote- 
ness. Hertz  v.  Abrahams,  110  Ga.  707.  36 
S.  E.  409,  50:  361 

327.  On  limitation  over  of  land  to  a  devi- 
see for  life,  after  an  indefinite  failure  of  is- 
sue of  a  prior  devisee,  the  indefinite  failure 
is  not  converted  into  a  definite  failure  of 
issue  by  the  simple  fact  that  the  devise  over 
is  to  a  party  in  esse  for  life,  except  in 
cases  arising  under  Md.  act  1862,  chap. 
161.  Pennington  v.  Pennington,  70  Md.  418, 
17  Atl.  329,  3:  816 

328.  Where  an  indefinite  failure  of  issue 
male  is  made  the  event  upon  which  a  de- 
vise over  is  to  arise  and  take  effect,  this  is 
not  reduced  to  a  definite  limitation  by  the 
death  of  a  life  tenant  on  which  the  vesting 
of  the  estate  is  in  no  manner  dependent,  and 
the  payment  of  money  which  the  will  re- 
quires any  person  taking  the  estate  to  pay 
out  to  brothers  or  sisters  or  their  descend- 
ants. Id. 

329.  Where  a  will  gives  an  estate  to  tes- 
ator's  eldest  son  for  life,  and  after  him  to 
his  eldest  son  in  fee,  and  if  the  eldest  son 
die  without  male  issue,  then  to  the  second, 
or  next  succeeding  son  who  should  die  leav- 
ing male  issue,  for  life,  with  reversion  to 
his  eldest  son  in  fee,  and  if  there  are  no 
sons  then  to  the  testator's  daughters  in  the 
same  manner,  the  limitations  to  the  eldest 
son  of  the  sons  of  the  testator  carry  the 
whole  interest  in  the  estate,  and  the  sub- 
sequent limitations  to  the  daughters  and 
their  sons  are  to  be  taken  as  alternative 
substituted  for  the  former,  and  will  take 
effect  only  in  case  the  preceding  limitations 
should  never  take  effect  at  all.  Id. 

330.  Under  a  will  giving  testator's  wife 
a  life  estate,  with  a  reversion  to  his  eldest 
son  for  life,  and  after  him  to  his  eldest 
son  in  fee.  and  in  case  the  eldest  son  died 
without  leaving  male  issue,  then  to  the  sec- 
ond or  next  succeeding  son  who  should  die 
leaving  male  issue,  or.  if  there  is  none  such, 
to  the  daughters,  beginning  with  the  eldest 
in  the  same  way, — where  several  of  the 
children  have  died  during  the  testator's  life, 
without  ever  having  had  male  issue,  the 
limitations  to  them  are  eliminated  as  com- 
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pletely   as  if  they   had  never  had  place   in 
the  will.  Id. 

331.  A  fee-simple  estate  devised  to  one 
with  contingent  limitation  over  in  case  he 
should  die  without  issue  becomes  absolute 
and  incontestable  in  his  assignee  upon  his 
death  leaving  children  surviving  him.  Gan- 
non V.  Albright,  183  Mo.  238,  81  S.  W.  1162, 

67:  97 
Of  chattel. 

332.  At  common  law  there  could  be  no , 
limitation  over  of  a  chattel,  but  by  a  gift 
of  a  chattel  to  one  for  life,  with  a  limita- 
tion over  to  another,  the  former  took  the 
absolute  title  and  the  limitation  over  was 
void  both  at  law  and  in  equity,  although  in 
the  course  of  time  equity  has  established 
the  doctrine  that  in  such  a  case  the  limita- 
tion is  good  as  an  executory  devise.  Glover 
V.  Condell.  163  111.  566,  45  N.  E.  173,   35:  360 

333.  The  legatee  for  life  of  chattels  given 
by  will,  without  limitation  over  in  remain- 
der, does  not  take  the  absolute  property  in 
sue'-  chattels,  but  his  estate  is  accountable 
to  i..c»  estate  of  the  testator  for  all  chattels 
converted  by  him  or  his  administrator  to  his 
use  or  the  use  of  his  estate.  Bartlett 
V.  Patton,  33  W.  Va.  71,  10  S.  E.  21,      5:  523 

7.  Income  or  Support. 

See  also  supra,  265,  297. 

For  Editorial  Notes,  see  infra,  V.  §§  20,  27. 

334.  A  person  to  whom  by  will  a  sum  of 
money  is  given,  to  revert'  after  his  death  to 
the  town  on  condition  that  it  shall  support 
a  minister,  the  interest  accruing  to  help  pay 
his  salary,  and  on  failure  of  this  condition 
to  revert  to  testator's  heirs  at  law,  is  en- 
titled to  the  interest  of  the  money  only; 
and  where  the  executors  are  appointed  as 
trustees  they  should  pay  him  only  the  in- 
come. Bullard  v.  Chandler,  149  Mass.  532, 
21  N.  E.  951.  5:  104 

335.  Permission  to  persons  to  whom  the 
use  of  an  estate  is  devised  for  life,  to  use 
so  much  of  the  bulk  of  the  estate  as  is  nec- 
essary for  their  comfort,  will  give  them  the 
right  to  use  what  is  necessary  for  their  sup- 
port. Tne  determination  as  to  the  existence 
of  such  necessity  is  subject  to  the  supervi- 
sion of  the  court,  and  the  amount  to  be  used 
will  be  fixed  at  what  is  needed,  in  refer- 
ence to  the  situation  and  condition  in  life 
of  the  devisees.  Peckham  v.  Lego,  57  Conn. 
553,   19  Atl.   392,  7:  419 

336.  Delivering  specific  articles  necessary 
for  her  maintenance,  to  the  testator's  daugh- 
ter, with  due  regard  to  the  condition  in  life 
of  testator  and  his  family  at  the  time  of  hia 
death,  fulfils  the  condition  in  a  devise  of 
a  farm  which  requires  the  devisee  to  sup- 
port such  daughter  out  of  the  propertj'; 
and  the  devisee  cannot  be  required  to  pay 
her  a  ca.'sh  annuity  or  deliver  such  articles 
elsewhere.  Dickson  v.  Field,  77  Wis.  439, 
46  N.  W.  668.  9:  537 

337.  The  failure  of  a  devisee  to  inform 
one  whose  support  out  of  the  property  de- 
vised was  made  a  condition  to  his  receiving 
it,  of  his  readiness  to  furnish  such  support, 
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puts  him  in  default  and  renders  him  liable 
to  pay  a  cash  commutation  for  past  sup- 
port, even  though  no  demand  therefor  was 
made  upon  him.  Such  failure  will  not,  how- 
ever, have  such  effect  as  to  future  support; 
nothing  short  of  absolute  refusal  or  neg- 
lect to  furnish  the  support,  after  the  obli- 
gation to  do  so  and  the  manner  of  doing  it 
have  been  authoritatively  adjudicated,  will 
entitle  the  one  to  whom  the  support  is  due 
to  receive  a  cash  annuity  for  life.  Id. 

8.  Interests  of  Several. 

Cotenancy  Created  by  Will,  see  Cotenancy, 
4-6. 

Remaindermen  Taking  as  Cotenants,  see  Co- 
tenancy, 6. 

See  also  infra,  349-351. 

338.  A  devise  to  each  of  several  persons, 
of  one  undivided  sixth  part  of  the  fee  in 
certain  lands,  is  to  each  in  severalty  and 
entirely  independent  of  devises  of  other  por- 
tions, some  of  which  may  contravene  the 
rule  against  perpetuities.  Sa.xton  v.  W^eb- 
ber,  83  Wis.  617,  53  X.  W.  905,  20:  509 
Per  stirpes  or  per  capita. 

See  also   supra.   186. 

For  Editorial  Notes,  see  infra,  V.  §  20. 

339.  A  distribution  per  stirpes  and  not 
per  capita,  sliould  be  made  under  a  will  di- 
recting that  two  thirds  of  all  the  residue 
of  the  estate  not  disposed  of  should  be  dis- 
tributed in  equal  shares  to  such  persons 
in  life  at  the  decease  of  testatrix  as  would 
then  be  the  heirs  at  law  of  her  deceased 
husband  had  he  survived  her,  and  that  the 
other  one  third  should  be  distributed  in 
equal  shares  to  the  heirs  at  law  of  the 
testatrix  then  in  life.  MacLean  v.  Will- 
iams, 116  Ha.  257,  42  S.  E.  485,  59:  125 

340.  Children  and  grandchildren  take  per 
capita,  under  a  bequest  to  lawful  issue 
without  specifying  the  shares,  when  there  is 
no  room  for  a  substitutional  taking  because 
the  children  are  all  living.  Pearce  v.  Rick- 
ard.  18  R.  I.  142,  26  Atl.  38,  19:  472 

341.  Where  a  bequest  is  to  one  or  more 
jicrsons  living,  and  to  the  children  of  another 
who  is  dead,  whatever  may  be  the  relations 
of  the  parties  to  each  other,  the  legatees 
will  take  per  capita,  unless  it  appears  from 
the  context  or  some  clause  in  the  will,  or 
from  the  circumstances  in  view  of  which  it 
was  made,  sliown  by  competent  extraneous 
evidence,  that  the  testator  intended  a  stir- 
pital  distribution.  Collins  v.  Feather.  52  W. 
Va.  107.  43  S.  E.  323,  61 :  660 

342.  Whore  a  testator  having  two  sons  and 
two  daughters  living,  eight  grandchildren  of 
a  deceased  daughter,  and  the  widow  and 
two  children  of  a  deceased  son.  to  provide 
for,  gave  K)  one  of  the  sons  valuable  real 
estate  and  $1,000  out  of  his  personal  estate; 
to  the  other  valuable  real  estate;  to 
the  widow  of  the  deceased  son  and  her 
two  daughters  other  real  estate ;  and  then 
directed  that  the  remainder  of  his  personal 
})roperty  be  equally  divided  between  his 
cliildren.  and  the  grandchildren  of  his  de- 
ceased daughter,  but  that  before  such  di- 
vision of  the  personal   property   was   made 


his  two  living  daughters  should  each  re- 
ceive $1,000  apiece  out  of  it,  the  eight  chil- 
dren of  the  deceased  daughter  take  per 
capita,  and   not   per  stirpes.  Id. 

343.  Where  a  testator  gives  a  portion  of 
whatever  of  his  estate  remains  at  the  death 
of  a  certain  person  to  such  as  may  be  liv- 
ing of  the  children  of  four  other  persons, 
"the  issue  of  any  deceased  legatee  to  taUo 
it  parent's  share"  at  such  person's  death, 
the  estate  given  will  be  divided  into  as 
many  parts  as  there  are  children  of  the  four 
persons  who  are  living  and  who  have  de- 
ceased leaving  issue  who  are  still  living, 
and  each  living  child  will  take  one  part, 
and  the  part  representing  each  deceased 
child  will  be  divided  among  his  issue,  ex- 
cluding issue  of  living  issue.  Hills  v.  Bar- 
nard, 152  Mass.  67,  25  N.  E.  96,  9:  211 
Survivorship. 

See   also  supra,   321;    infra,   350,  351.   376- 

382. 
For  Editorial  Notes,  see  infra,  V.  §  20. 

344.  A  bequest  is  not  a  gift  to  a  class 
within  the  rule  that  it  shall  be  divided 
among  the  survivors,  where  at  the  time  of 
making  it  the  number  of  the  donees  is  cer- 
tain, and  the  share  each  is  to  receive  is 
also  certain,  and  in  no  way  dependent  for 
its  amount  upon  the  members  who  shall  .sur- 
vive. Herzog  v.  Title  Guarantee  &  T.  Co. 
177  N.  Y.  86,  69  N.  E.  283,  67 :  146 

345.  The  word  "surviving,"  in  a  will  de- 
vising property  to  testators  wife  for  life, 
and  adding:  "But  on  her  decease  I  give  and 
devise  the  same  to  my  surviving  children 
to  be  divided  equally  between  them," — re- 
fers to  the  children  surviving  on  the  wife's 
decease.  Coveny  v.  McLaughlin,  148  Mass. 
576.  20  N.  E.  165,  2:448 

346.  The  words  "then  surviving,"  in  a  will 
giving  a  woman  power  to  dispose  of  an  es- 
tate by  will,  and,  in  case  of  her  failure  to 
make  a  will,  directing  payment  at  her  de- 
cease of  one  half  the  fund  to  testator's 
heirs  at  law  then  surviving,  they  takin,-? 
by  right  of  representation,  and  the  other 
half  to  the  heirs  of  such  woman  then  sur- 
viving, they  taking  by  right  of  representa- 
tion, refer  to  the  time  of  the  death  of  the 
woman,  and  give  the  half  of  the  fund  to 
the  persons  who  at  that  time  are  testator's 
heirs  at  law.  Wood  v.  Bullard,  151  Mass. 
324,  25  N.  E.  67,  7:  304 

347.  The  devise  of  a  remainder  at  the 
death  of  a  life  tenant,  to  be  divided  among 
testator's  heirs  at  law,  refers  to  heirs  liv- 
ing at  the  death  of  the  testator,  and  not 
at  the  death  of  the  life  tenant.  Allison  v. 
Allison,  101  Va.  537,  44  S.  E.  904,       63:  920 

9.  Vested  or  Contingent  Interests. 

a.  In  General. 

Vested  Interests  Generally,  see  Real  Prop- 
erty, I.  c. 
See  also  supra.  301,  .331. 
For  Editorial  Notes,  see  infra,  V.  §  21. 

.348.  Life  estates  which  vest  within  the 
time  allowed  by  the  rule  against  perpetu- 
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ities  cannot  be  devested  by  abortive  at- 
tempts to  ingraft  upon  them  limitations 
over,  which  are  ineflfectual  because  of  such 
rule.  Graham  v.  Whitridge,  99  Md.  290, 
58  Atl.  36,  66:  408 

349.  A  will  which  provides  that  the  resi- 
due of  the  testator's  estate  shall  be  equally 
divided  between  his  children,  but  directs 
that  when  the  division  is  made  one  of  the 
children,  naming  her,  shall  have  her  share 
set  off  to  her  in  other  kind  of  property  than 
slaves,  does  not  vest  the  legal  title  of 
the  residue  of  his  real  estate  in  his  execu- 
tors but  vests  it  in  the  children  as  tenants 
in  common  until  the  partition  shall  be  made. 
Simmons  v.  Spratt,  26  Fla.  449,  8  So.  123, 

9:  343 

350.  The  estate  of  each  daugfifcer  becomes 
indefeasible  on  arriving  at  the  age  of  twen- 
ty-three years,  under  a  will  giving  each  a 
share  of  property  on  arriving  at  that  age, 
and  providing  that  in  case  of  the  death  of 
either  before  that  age  the  children  of  the 
deceased  shall  inherit  the  parent's  share,  or, 
in  default  of  issue,  that  it  shall  go  to  the 
survivor.  Keepers  v.  Fidelitv  Title  &  D. 
Co.  (N.  J.  Err.  &  App.)  56 'N.  J.  L.  302, 
28  Atl.  585,  23:  184 

351.  If  a  will  gives  a  portion  of  whatever 
of  testator's  estate  remsHns  at  the  death  of 
a  person  named  to  certain  persons  in  fee, 
and  the  remainder  to  such  as  may  be  living 
of  the  children  of  certain  other  persons, 
"the  issue  of  any  deceased  legatee  to  take 
its  parent's  legacy,"  the  latter  clause  will 
be  confined  in  its  operation  to  the  second 
class  named,  and  will  not  be  extended  to  the 
first  class,  who  at  the  death  of  the  tes- 
tator will  take  vested  interests  in  the 
shares  given  them.  Hills  v.  Barnard,  152 
Mass.  67,  25  N.  E.  96,  9:  211 

352.  The  respective  legacies  vest  at  the 
death  of  the  testator,  under  a  will  converting 
the  estate  into  money,  and  directing  the  dis- 
tribution of  one  third  of  it  in  equal  shares 
among  the  children  of  testator's  son,  and 
in  case  of  the  death  of  any  child  before 
the  payment  to  him  of  his  share,  such  share 
to  be  divided  between  the  survivors;  and  no 
share  is  devested  by  the  death  of  a  legatee 
before  actually  receiving  it.  Wengerd's  Ap- 
peal. 143  Pa.  615,  22  Atl.  869,  13:  360 

353.  A  specific  legacy  set  apart  from  an 
estate  for  a  minor  legatee,  to  be  given  her 
at  a  time  in  the  future,  is  vested,  and  the 
fund  designated  therein  should  be  segre- 
gated from  the  estate,  and.  upon  her  deatli 
before  its  receipt,  descends  to  her  heirs. 
Fox  V.  Hicks,  81  Minn.  197,  83  N.  W.  538, 

50:  663 

354.  The  interest  of  a  legatee  in  a  legacy' 
to  which  he  is  entitled  only  on  condition 
that  he  be  declared  by  the  executors  to  be 
a  reformed  man  at  the  expiration  of  a  cer- 
tain period  is  not  vested  until  such  decision 
is  made.  Re  Jones,  123  Mich.  505,  82  N.  W. 
222,  48:  580 

355.  Where  there  is  a  gift  to  one  person, 
and  in  case  of  his  death,  then  to  another, 
the  gift  over  is  construed  to  take  effect 
only  in  the  event  of  the  death  of  the  first 
legatee  before  the  period  of  payment  or  dis- 


tribution.   Bishop  V.  McClelland  (N.  J.  Ch.> 
44  N.  J.  Eq.  450,  16  Atl.  1,  1:  551 

b.  Remainders. 

Vested  Interests  Generally,  see  Real  Prop- 
erty, I.  c. 

See  also  supra,  272,  275,  298,  infra,  454; 
Parties,  187. 

For  Editorial  Notes,  see  infra,  V.  §  21. 

356.  No  remainder  will  be  construed  to 
be  contingent  which  may,  consistently  with 
the  words  used  and  the  intention  expressed, 
be  deemed  vested.  Bunting  v.  Speaks,  41 
Kan.  424,  21  Pac.  288,  3:  690 

357.  All  devesting  clauses  in  a  will,  es- 
pecially as  to  remainders,  are  to  be  strictly 
construed,  so  as  to  vest  the  estate  absolute- 
ly at  the  earliest  period  of  time.  Sunipter 
V.  Carter,  115  Ga.  893,  42  S.  E.  324,    60:  274 

358.  In  a  devise  to  a  wife  for  life,  the 
remainder  to  the  legal  heirs  of  the  testa- 
tor, to  create  a  contingent  remainder  the 
intent  so  to  do  must  be  expressed  in  words 
so  plain  that  there  is  no  room  for  construc- 
tion. Bunting  v.  Speaks,  41  Kan.  424.  21 
Pac.   288,  3:  690 

359.  The  test  of  a  vested  remainder  is  its 
present  capacity  to  take  effect  in  possession 
whenever  the  prior  estate  shall  determine. 
Myers  v.  Adler,  6  Mackey,  515,  1:432 

360.  It  is  the  present  capacity  of  taking 
effect  in  possession,  if  the  possession  were 
to  become  vacant, — ^not  the  certainty  that 
it  will  become  vacant  while  the  remainder 
continues, — which  distinguishes  a  vested 
from  a  contingent  remainder.  Schuyler  v. 
Hanna,  31  Neb.  307,  47  N.  W.  932.       11:  .'521 

361.  A  gift  of  a  life  estate  to  the  te^a- 
tor's  wife,  in  all  his  property,  real  and  per- 
sonal, providing  that  after  her  death  it 
shall  descend  to  his  "legal  heirs,"  gives  to 
his  heirs  a  vested  remainder  in  fee  at  his 
death.  Bunting  v.  Speaks,  41  Kan.  424, 
21  Pac.  288,  3:  690 

362.  A  devise  to  one  for  life  during  wid- 
owhood and,  "from  and  after  her  death."  to 
trustees  for  certain  purposes,  creates  a  life 
estate  with  a  vested  remainder  in  the  trus- 
tees; the  words  as  to  widowhood  being 
merely  a  qualification  or  condition  subse- 
quent, upon  the  breach  of  which  the  heirs 
might  enter  and  dispossess  her ;  but  whether 
such  entry  would  defeat  the  remainder 
over, — quare.  Myers  v.  Adler,  6  Mackey. 
515,  1 :  432 

363.  The  residuary  devise  is  vested  where 
testator  gives  property  to  his  wife  for  life, 
"and  at  her  death  to  go  to  her  child  or  chil- 
dren," where,  at  testator's  death,  there  is  a 
child  who  stands  ready  to  go  into  possession 
and  enjoyment  of  the  legacy  at  the  death 
of  the  life  tenant.  Allison  v.  Allison,  101 
Va.  537,  44  S.  E.  904,  63:920. 

364.  The  absolute  fee  to  one  third  of  the 
estate  becomes,  at  the  death  ot  each  life 
tenant  in  remainder,  vested  in  his  children, 
under  a  will  creating  a  trust  for  one  for  life, 
with  remainder  to  her  three  children  for  life, 
and  providing  that  "at  their  death"  the  es- 
tate "shall  vest  in  the  heirs  at  law  or  chil- 
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dren  of  them,"  the  said  children,  "that  may 
be  living  at  the  time  of  their  deaths."  fiin- 
drat  V.  Western  R.  of  Ala.  96  Ala.  162,  11 
So.   372,  19:  839 

365.  The  remaindermen  take  a  vested  in- 
terest at  the  death  of  the  testator,  under  a 
will  giving  the  use  of  the  estate  to  testa- 
tor's wife  for  life,  and  continuing,  "At  her 
decease  I  give  and  bequeath  all  my  estate 
that  may  remain"  in  specific  amounts  to 
certain  designated  persons,  with  the  residue 
to  the  next  of  kin  of  testator  and  his  wife. 
Jones  V.  Knappen,  63  Vt.  391,  22  Atl.  630, 

14:  293 

366.  A  direction  that  testator's  real  es- 
tate remain  in  the  name  of  his  estate  for 
a  period  of  five  years  after  the  death  of  his 
wife,  who  is  given  a  life  estate  in  the  prop- 
erty, and  that  at  the  expiration  of  that  pe- 
riod his  children  appoint  commissioners  who 
shall  partition  the  property  between  them, 
does  not  prevent  the  immediate  vesting  of 
the  remainder  in  them,  so  that  with  the 
co-operation  of  the  life  tenant  they  can  con- 
vey a  good  title  to  the  property  immedi- 
ately after  the  death  of  the  testator.  Wool 
v.   Fleetwood,   136  N.  C.  460,  48  S.  E.  785, 

67:  444 

367.  The  fact  that  a  remainderman  may 
die  before  a  life  estate  terminates  does  not 
prevent  the  vesting  of  the  estate.  Saxton 
V.  Webber,  83  Wis.  617,  53  N.  W.  905, 

20:  509 

368.  A  bequest  to  one  for  life,  and  at  her 
death  to  be  equally  divided  among  her  chil- 
dren, creates  a  contingent  remainder  in  the 
children.  Allison  v.  Allison,  101  Va.  537, 
44  S.  E.  904,  63:  920 

369.  The  remainder  devised  to  testator's 
heirs  is  contingent  under  a  devise  to  one 
for  life  with  remainder  to  her  children  if  any 
survive  her,  and,  in  case  she  die  without  is- 
sue, then  the  property  to  be  divided  among 
testator's  heirs  at  law.  Id. 

370.  Where  an  estate  is  given  to  one  for 
life,  with  remainder  to  his  issue  yet  unborn, 
in  case  there  is  such  issue  at  the  time  of  his 
death,  and  in  case  there  is  no  issue,  then  to 
certain  other  persons  named,  no  interest  in 
the  estate  vests  in  the  heirs  of  the  devisor, 
although  until  the  death  of  the  life  tenant 
it  remains  uncertain  who  will  take  the  re- 
mainder. Trumbull  v.  Trumbull,  149  Mass. 
200,  21  X.  E.  360,  4:  117 

371.  No  estate  vests  in  the  children  until 
the  widow's  death,  under  a  will  giving  real 
e^tnte  to  testator's  wife  for  life,  and  pro- 
vidinfj;  that  at  the  expiration  of  the  life 
estate  "that  which  is  given  to  her  for  life 
sliall  be  equally  divided  between  all  my  chil- 
dren, share  and  share  alike,  the  representa- 
tives of  siich  as  may  have  died  to  stand  in 
the  place  of  their  ancestors,"  and  therefore 
a  eliild  dying  before  the  widow  has  no  in- 
terest which  will  pass  bv  its  will.  Bowen  v. 
Hackney,    1.36    X.    C.    187,    48    S.    E.    6.33, 

67 :  440 

372.  Where  a  testator  devises  his  lands  to 
bis  wife  until  her  death  or  remarriage,  and 
directs  it  to  be  then  sold  and  the  proceeds 
distributed  among  testator's  children  or 
their  issue    (after  paying  specific  devises  to  ' 


certain  persons  if  they  are  of  age,  and,  if 
not,  to  their  guardians,  unless  they  have 
died  under  age  and  without  issue,  in  which 
event  their  share  is  to  go  into  the  residue), 
the  children's  shares  do  not  vest  until  the 
death  or  remarriage  of  the  life  tenant;  and 
if  before  that  time  one  of  them  dies  leaving 
issue,  after  having  alienated  his  share,  such 
share  will  go  to  his  issue,  and  not  to  the 
alienee.  Ebey  v.  Adams,  135  111.  80,  25  N. 
E.  1013,  10:  162 

373.  The  interest  of  the  son  during  the 
life  of  his  mother  is  at  most  a  mere  ex- 
pectancy under  a  will  bequeathing  property 
to  a  trustee  to  hold  for  the  benefit  of  the 
widow  during  her  life  and  upon  her  death  to 
vest  absolutely  in  the  son  if  he  shall  pro- 
cure a  divorce  from  his  wife.  Ransdell  v. 
Boston,  172  111.  439,  .50  X.  E.  Ill,  43:  526 

374.  There  may  be  interests  in  a  con- 
tingent remainder,  which  are  vested  subject 
to  the  happening  of  the  contingency.  Hills 
V.  Barnard,  152  Mass.  67,  25  X.  E.   96, 

9:211 

375.  No  interest  in  a  contingent  remain- 
der will  be  held  to  vest  before  the  contin- 
gency has  terminated,  if  there  is  a  con- 
tingency afl"ecting  the  estate,  as  well  as 
one  affecting  the  persons  who  are  to  take 
it,  unless  testator  plainly  intended  that  it 
should.  Id. 
Devise  or  bequest  to  survivors. 

See  also  supra,  321,  344-.347. 

For  Editorial  Notes,  see  infra,  V,  §  18. 

376.  A  will  providing  that  after  the  death 
of  testator's  daughter  certain  money  should 
be  "equally  divided  amongst  her  surviving 
children  and  the  issue  of  such  as  may  be 
dead,  such  issue  taking  per  stirpes  and 
not  per  capita,"  annexes  the  condition  of 
survivorship  only  to  the  children  of  the 
daughter,  and  not  to  their  issue;  and  on 
the  death,  during  the  daughter's  lifetime, 
of  one  of  her  children  leaving  issue,  the 
interest  of  such  issue  is  vested,  and  is  not 
defeated  by  death  during  the  lifetime  of 
the  daughter,  Jameson  v.  Major.  86  Va. 
51.  9  S.  E.  480,  3:  773 

377.  Under  a  will  devising  all  the  testator's 
property  to  his  wife  during  her  life,  and 
providing  that  in  case  of  her  not  intermar- 
rying his  whole  estate  shall  "at  her  death" 
be  equally  divided  between  his  "children," 
and  that  in  case  any  of  such  "children" 
should  die  without  leaving  issue  their  part 
of  the  estate  should  be  equally  divided  be- 
tween his  other  "children,"  the  children  take, 
on  the  death  of  the  testator,  a  vested  re- 
mainder interest,  subject  to  be  devested  as 
to  any  child  in  favor  of  the  testator's  other 
children  as  substituted  devisees  and  remain- 
dermen upon  such  children  dying  during  the 
existence  of  the  life  tenancy  without  leav- 
ing a  child  who  survives  the  life  tenant. 
Sumpter  v.  Carter.  1 15  Ga.  893,  42  S.  E.  324, 

60:  274 

378.  A  vested  remainder  interest  of  a  son 
of  a  testator  under  a  will  leaving  all  the 
testator's  property  to  his  wife  for  life 
with  a  provision  that  at  her  death  his  whole 
estate  shall  be  "then  '  equally  divided  be- 
tween his  children,  and  that  in  case  any  of 
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such  children  die  without  leaving  issue  the 
share  of  such  child  shall  be  equally  divided 
between  the  testator's  other  children,  be- 
comes absolute  and  indefeasible  upon  his 
dying  before  the  life  tenant,  leaving  issue 
in  esse  at  the  life  tenant's  death,  and  the 
grantee  in  a  deed  by  such  son  during  his 
lifetime  of  all  his  interest  in  specified  realty 
which  belonged  to  the  testator  at  the  time 
of  his  death  becomes  indefeasibly  entitled 
to  the  son's  remainder  share  therein  upon 
the  death  of  the  life  tenant.  Id. 

379.  Under  a  will  by  which  a  testator 
devises  all  his  property  to  his  widow  during 
her  life,  with  a  provision  that  at  her  death 
his  whole  estate  shall  be  equally  divided  be- 
tween his  children,  and  that  tjie  effects  go- 
ing into  the  hands  of  his  daughfers  shall  not 
be  subject  to  the  control  of  any  'husband, 
but  shall  belong  to  his  "said  daughters  and 
their  children,"  and  that  in  case  any  of 
the  children  die  without  leaving  issue  their 
part  of  the  estate  shall  be  equally  divided 
between  his  other  children  to  be  controlled 
in  the  same  way,  the  children  of  a  daughter 
of  the  testator,  who,  with  such  daughter, 
survive  the  life  tenant,  are  entitled  to  share 
in  common  with  their  mother  in  the  remain- 
der interest  which,  on  the  death  of  the  tes- 
tator, vested  in  their  mother,  subject  to 
open  and  let  in  any  children  subsequently 
born  and  living  at  the  death  of  the  life 
tenant,  and  their  rights  are  not  affected  by 
a  deed  of  all  her  interest  in  certain  realty 
belonging  to  the  testator  at  his  death,  exe- 
cuted by  their  mother  during  the  existence 
of  the  life  tenancy.  Id. 

380.  A  devise  to  a  child  for  life  with  re- 
mainder to  her  children,  the  survivors  or 
survivor  of  them  living  at  her  death,  vests 
the  estate  in  remainder  in  the  children  liv- 
ing at  the  death  of  the  testator  as  a  class; 
which  estate  will  open  and  let  in  afterborn 
children,  and  will  be  defeated  as  to  any 
child  or  children  dying  in  the  lifetime  of 
the  mother.  Kansas  Citv  Land  Co.  v.  Hill, 
87  Tenn.  589,  11  S.  W.  797,  5:  45 

381.  A  devise  to  the  testator's  wife  for 
life,  and  in  the  event  of  her  dying  intestate 
the  property  to  be  distributed  "to  our  said 
three  children,  equitably,  share  and  share 
alike,  or  to  the  survivors  or  survivor  of 
them,"  vests  the  estate  in  the  remaindermen 
at  the  death  of  the  testator,  subject  to  be 
devested  by  their  death  during  the  existence 
of  the  life  estate,  or  by  the  making  of  a 
will  by  the  life  tenant  in  accordance  with 
the  directions  of  the  testator.  Thorington 
V.  Thorington,  111  Ala.  237,  20  So.  407, 

36:  385 

382.  A  remainder  to  such  of  testator's 
grandchildren  as  are  living  at  the  time  of 
the  death  of  testator's  three  children  is  con- 
tingent. Chilcott  V.  Hart,  23  Colo.  40.  45 
Pac.  391,  35:  41 

h.  Enjoyment;    Payment. 

EfTect  of  Making  Charge  on  Donee  or  Land, 

see  infra.  III.  k. 
Effect    of   Widow's    Election    of    Dower    on 

Time  of   Payment,   see   Executors   and 

Administrators,   171. 


Liability  of  Devisee's  Estate  for  Payment, 
see  Executors  and  Administrators,  131. 

Necessity  of  Recognizing  Tender  of  Legacy, 
see  Executors  and  Administrators,  145. 

Payment  in  Instalments,  see  Executors  and 
Administrators,  144. 

Retainer  or  Deduction  in  Case  of  Indebted- 
ness to  Estate,  see  Executors  and  Ad- 
ministrators, IV.  c.  3. 

Interest   on   Legacies,   see   Interest,   I.   e. 

Sufficiency  of  Tender  to  Stop  Interest,  see 
Tender.   8. 

Legatee's  Right  to  Enforce  Payment,  see 
Parties,  58. 

For  Editorial  Notes,  see  infra,  V.  §§  30,  32. 

383.  Under  a  will  providing  that  a  daugh- 
ter of  testatrix  shall  receive  from  the  exec- 
utors a  certain  sum  for  her  support  until 
she  arrives  at  the  age  of  thirty -five  years, 
at  which  time  they  shall  transfer  to  her 
the  entire  estate,  real  and  personal ;  but  in 
case  of  her  death  before  arriving  at  that 
age,  leaving  no  lawful  issue,  her  father 
shall  take  the  property;  but  with  no  devise 
over  except  to  the  father  if  then  living, — 
she  is  entitled  on  her  father's  death  to  the 
immediate  enjoyment  of  the  entire  estate, 
although  she  has  not  yet  arrived  at  the  age 
of  thirtv-live  vears.  Bennett  v.  Chapin,  77 
Mich.  526,  43  N.  W.  893,  7:377 

384.  The  right  of  remaindermen  to  be  ac- 
celerated and  immediately  to  enter  upon 
and  enjoy  the  use  of  land  devised  subject 
to  a  widow's  life  estate,  which  arises  when 
she  refuses  to  take  under  the  will,  is  subject 
to  the  superior  right  of  a  disappointed  dev- 
isee whose  share  is  diminished  by  the  wid- 
ow's election  to  have  compensation  for  such 
loss  by  taking  the  life  interest  which  the 
widow  refused.  Latta  v.  Brown,  96  Tenn. 
343,  34  S.  W.  417,  31:  840 

385.  The  election  of  the  widow,  who  is 
made  life  tenant  of  her  husband's  property, 
to  take  against  his  will,  does  not  accelerate 
the  time  for  distribution  so  that  it  may  bo 
made  during  her  lifetime,  where  the  remain- 
der is  to  be  divided  between  specific  and 
residuary  devisees  and  the  result  of  her  elec- 
tion would  work  inequity  by  diminishing 
the  residuary,  and  leaving  the  specific  de- 
vises to  be  paid  in  full.  Jones  v.  Knappen,. 
63  Vt.  391,  22  Atl.  630,  14:  293 

386-387.  Where  a  will  fixes  no  time  for 
the  commencement  of  the  life  use  of  the 
residuarj^  estate,  the  legatee  is  entitled  to 
the  use  or  income  thereof  from  the  death  of 
the  testator.  Lawrence  v.  Security  Co.  56 
Conn.  423,  15  Atl.  406,  1:  342 

388.  If  a  will  is  silent  as  to  the  time  when 
a  legacy  is  to  be  paid,  the  legatee,  in  case 
he  stands  in  the  position  of  a  purchaser  for 
value,  is  entitled  to  have  the  time  of  pay- 
ment determined  by  the  legal  presumpiion 
of  the  testator's  intent.  Welch  v.  Adams, 
152  Mass.  74,  25  N.  E.  34,  9:  244 

389.  A   direction   in   a   will   that    legacies 
shall   be   paid   as   soon   as   practicable   does 
not  require   that   they  be   paid  out   of  the 
first  money  which  the  executor  receives  out « 
of   a    crop    sufficiently    large    to    make   the 
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payment,  if  a  portion  of  the  amount  is  nec- 
essary to  carry  on  the  operations  of  the 
plantation.  Henry  v.  Henderson,  81  Miss. 
743,  33  So.  960,  63:  616 

390.  The  provisions  of  a  will  which  post- 
pone the  payment  of  one  instalment  of  a 
legacy  to  testator's  son  until  he  is  thirty 
years  old,  and  another  instalment  until  he 
is  twenty -five  years  old,  are  not  void  as  in- 
consistent with  his  absolute  rights  of  prop- 
erty therein,  or  as  against  public  policy. 
Cla"flin  V.  Claflin,  149  Mass.  19,  20  N.  E. 
454,  3:  370 

391.  Where  one  article  of  a  will  provided 
for  a  certain  fund  to  aid  deserving  college 
students,  and  the. next  clause  provided  that 
the  rest  of  the  estate  should  be  held  as  a 
fund  to  aid  students,  "in  the  same  manner 
and  with  the  same  restrictions  as  pre- 
scribed" in  the  preceding  article,  "and  at  any 
time  after  five  years"  the  executors  might 
in  their  discretion  appropriate  "whatever 
may  remain"  to  certain  towns,  the  interest 
to  be  used  for  school  purposes  in  the  edu- 
cation of  all  classes, — the  fund  referred  to 
in  the  latter  article  is  not  to  be  kept  for  ac- 
cumulation during  the  five  years,  but  used 
for  the  purposes  specified.  Powers  v.  Jeu- 
devine.  61  Vt.  587,  18  Atl.  778,  7:  517 

392.  Where  the  executors  of  a  will  be- 
queathing an  aliquot  part  of  the  residu- 
ary estate  for  life,  instead  of  paying  the  life 
legatee  the  income  from  the  death  of  the 
testator  to  the  time  of  distribution,  mingle 
it  with  the  principal  and  subject  the  whole 
to  distribution;  and  the  life  legatee's  por- 
tion of  the  distributive  estate  is  delivered  to 
his  trustee;  and  such  distribution  is  con- 
firmed by  the  probate  court, — the  trustee  is 
not  liable  for  such  unpaid  income  to  the 
legatee  or  his  creditors.  Lawrence  v.  Secur- 
ity Co.  56  Conn.  423,  15  Atl.  406,  1:  342 

393.  Bequests  of  certain  amounts  "in  Unit- 
ed States  bonds,"  without  identifying  them, 
ar°  general,  and  not  specific,  although  testa- 
tor had  an  equal  amount  of  such  bonds  at 
the  time  of  his  death,  where  it  is  not  shown 
whether  or  not  he  had  them  when  the  will 
was  made:  and  such  bequests  may  be  sat- 
isfied by  the  delivery  of  any  United  States 
bonds  in  the  amount  specified,  instead  of 
those  which  he  owned.  Evans  v.  Hunter. 
86  Iowa,  413,  53  N.  W.  277,  17:308 

i.  Election;    Acceptance. 

Estoppel  bv,  see  Estoppel,  125,  244,  245,  259, 
281. 

Presumption  of  Acceptance,  see  Evidence, 
726. 

Acceptance  of  Legacy  to  State,  see  Execu- 
tors   and   Adniinistrators,    173. 

Question  for  .Jury  as  to,  see  Trial,  498. 

See   also   infra,  413. 

For  Editorial  Notes,  see  infra,  V.  §§  25, 
26,   28. 

394.  Specific  portions  of  a  legacy  to  a 
town  or  school  district,  being  given  for  des- 
ignated purposes,  may  be  severally  accepted 
or  rejected.  Webster  v.  Wiggin,  19  R.  I. 
73,  31  Atl.  824,  28:  510 


395.  Where  a  testator  by  his  will  di- 
rects the  sale  of  his  lands  and  the  division 
of  the  proceeds  among  his  heirs  at  law,  the 
latter  may  dispense  with  the  sale,  and  elect 
to  take  the  lands  in  lieu  of  the  proceeds  of 
sale.  Morse  v.  Hackensack  Sav.  Bank  (N. 
J.  Err.  &  App.)  47  N.  J.  Eq.  279,  20  Atl. 
961,  12:  62 

396.  The  doctrine  of  election  does  not 
apply  to  one  to  whom  is  appointed  a  por- 
tion of  the  estate  over  which  another  is 
given  a  power  of  appointment,  so  as  to  com- 
pel her  to  renounce  such  portion  in  order  to 
share  in  tlie  residue,  which,  because  of  an 
attempted  appointment  which  is  void  be- 
cause of  contravening  the  rule  against  per- 
petuities, must  be  distributed,  under  the 
will  of  the  donor  of  the  power,  among  the 
class  of  \vhich  such  appointee  is  one.  Gra- 
ham V.  Whitridge,  99  Md.  290,  58  Atl.  36, 

66:408 

397.  The  principle  on  which  the  doctrine 
of  election  rests  is  the  identity  of  the  in- 
terest the  heirs  take  as  heirs  at  law  and  in 
the  proceeds  of  the  conversion.  When  the 
testator  charges  his  estate,  real  and  per- 
sonal, with  the  payment  of  his  debts,  and 
directs  his  executors  to  sell  his  real  and 
personal  estate  and  divide  the  proceeds  be- 
tween his  two  children,  the  latter  cannot 
elect  to  take  the  lands  as  heirs  at  law,  and 
by  such  election  impair  or  defeat  the  rights 
of  testator's  creditors.  Morse  v.  Hacken- 
sack Sav.  Bank  (N.  J.  Err.  &  App.)  47  N. 
J.  Eq.  279,  20  Atl.  961,  12:  62 

398.  He  who  accepts  a  benefit  under  a 
will  must  adopt  the  whole  contents  of  the 
instrument,  renouncing  everv  right  incon- 
sistent with  it.  Schley  v.  Collis  (C.  C.  S. 
D.  Ga.)  47  Fed.  250,  13:  567 
By  widow. 

Effect  of  Electing  Dower,  see  Executors  and 

Administrators,   171. 
Election  to  Take  Homestead,  see  Homestead, 

66. 
Interest  on  Legacy  in  Case  of,  see  Interest, 

50,  51. 
Question  for  Jury  as  to,  see  Trial,  214. 
See  also  supra,  384-386;   infra,  421,  460. 
For  Editorial  Notes,  see  infra,  V.  §  26. 

399.  A  valid  election  to  take  against  her 
husband's  will  may  be  made  on  behalf  of 
a  mentally  incompetent  widow,  in  jurisdic- 
tions where  probate  courts  have  the  same 
powers  over  the  estates  of  those  under 
guardianship  that  the  English  chancery 
court  had,  by  an  application  to  such  court 
by  the  guardian  within  a  short  time  after 
his  appointment  and  with  nothing  to  show 
the  mental  improvement  of  his  ward,  set- 
ting forth  the  necessary  facts  and  being  ad- 
vi.sed  to  act  for  her  best  interests,  and 
then,  with  the  approval  of  the  court,  filing 
an  election  to  take  against  the  will  as  the 
widow  herself  is  directed  by  the  statute 
to  do,  to  effect  such  result.  Re  Andrew's 
Estate,  92  Mich.  449.  52  N.  W.  743,       17:  296 

400.  The  jurisdiction  of  the  court  to  elect 
on  behalf  of  a  mentally  incompetent  widow 
to  take  against  her  husband's  will  is  not 
abrogated  by  a  statute  giving  the  widow  a 
right  to  so  elect  by  filing  in  court  a  writing 
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to  that  effect,  and  providing  that  a  failure 
to  file  such  election  within  a  given  time 
shall  be  deemed  an  election  to  take  under 
the  will.  Id. 

401.  Creditors  of  a  widow,  who  become 
such  after  the  death  of  her  husband,  cannot 
complain  of  her  election  to  claim  under  the 
will  of  her  husband,  which  devises  to  her  her 
own  real  estate  with  remainder  to  her  chil- 
dren, and  an  additional  sum  of  money. 
Tripp  V.  Nobles,  136  X.  C.  99,  48  S.  E.  675, 

67:  449 

402.  A  widow  who  accepts  the  provisions 
of  her  husband's  will,  which  cuts  off  her 
right  of  dower,  cannot  have  such  dower  as- 
signed to  her  when  the  provisions  of  the 
will  prove  to  be  of  no  value.  Matthews  v. 
Thompson,  186  Mass.  14,  71  N. 'E.  93. 

66:  421 

403.  The  acceptance  by  a  woman  of  the 
provisions  of  her  husband's  will,  giving  her 
the  use  of  his  real  estate  so  long  as  she 
remains  his  widow,  will  cause  all  her  inter- 
est in  such  property  to  cease  when  she  re- 
marries, although  the  will  makes  no  disposi- 
tion of  the  property  to  take  effect  upon  tlie 
happening  of  such  event;  and  in  case  she 
sells  the  property  and  then  remarries,  the 
testator's  heirs  at  law  may  recover  it  from 
the  possession  of  the  purchasers.  Knight 
V.  Mahonev,  152  Mass.  523,  25  N.  E.  971, 

9:573 

404.  A  widow  who  offers  for  probate,  and 
undertakes  to  carry  out  as  administratrix 
with  the  will  annexed,  the  will  of  her  hus- 
band, which  devises  to  her  her  own  land  for 
life,  with  remainder  to  their  children,  and 
an  additional  sum  of  money,  is  estopped  to 
assert  her  absolute  title  to  the  real  estate; 
and  it  is  immaterial  that  the  money  is  only 
a  small  portion  of  the  value  of  the  estate, 
and  no  more  than  she  would  be  entitled  to 
claim  under  the  law  for  support.  Tripp  v. 
Nobles.  136  N.  C.  09,  48  S.  E.  675,      67:  449 

405.  Where  testator,  after  giving  his 
wife  a  handsome  legacy  of  personalty,  gave 
her  for  life  or  widowhood  the  homestead 
and  land  adjoining,  constituting  nearly  one 
third  of  his  real  estate,  in  number  of  acres, 
and  gave  other  lands  to  a  daughter  for  life, 
and  after  her  death  to  be  sold  by  the  exec- 
utors and  the  proceeds  divided  among  her 
children,  and  also  gave  the  proceeds  of  other 
lands,  which  were  to  be  sold  as  his  executors 
might  think  best,  to  the  children  of  a  de- 
ceased son,  making  no  provision  for  dower 
in  these  lands,  and  naming  the  wife  as 
one  of  the  executors, — the  allowance  of 
dower  to  her  would  be  inconsistent  with  the 
will.  Callaham  v.  Robinson,  30  S.  C.  249,  9 
S.  E.  120,  3:497 

406.  A  devise  to  testator's  wife  will  bar 
dower  only  when  the  two  are  so  manifestly 
repurjnant  that  they  cannot  stand  togetb.er. 

Id. 
j.  Equitable  Conversion. 

Effect  of  Widow's  Electing  Dower,  see  Exe- 
cutors and  Administrators,  171. 
See  also  supra,  194. 
For  Editorial  Notes,  see  infra,  V.  §  15. 

407.  A  positive  direction  in  a  will  to  re- 


duce the  real  estate  to  money  for  all  the 
purposes  of  the  will,  by  equitable  conver- 
sion, accomplished  that  result  from  the  time 
the  will  took  effect.  Harrington  v.  Pier. 
105  Wis.  485,  82  N.  W.  345,  50:  307 

408.  Real  estate  is  converted  into  person- 
alty by  a  provision  of  a  will  that  the  exe- 
cutors shall,  as  soon  as  may  be  conveniently 
done  after  his  death,  sell  and  convert  into 
money  all  the  real  estate.  Hope  v.  Brewer, 
136  N.  Y.  126,  32  N.  E.  558,  18:  458 

409.  The  blending  of  real  and  personal 
property  in  one  fund  for  all  purposes  of  a 
will  strongly  evidences  an  intent  that  the 
whole  estate  shall,  at  all  events,  be  distrib- 
uted as  personal  property.  Harrington  v. 
Pier,  105  Wis.  485,  82  N.  W.  345,  50:  307 

410.  A  will  directing  the  executors  to 
sell  the  estate,  real  and  personal,  and  pay 
all  the  legacies  out  of  the  proceeds,  is  to 
be  regarded  as  one  of  personalty,  and  not 
land.  Glover  v.  Condell,  163  111. '566,  45  N. 
E.  173,  35:  360 

411.  Where  testatrix  gives  a  university 
certain  sums  of  money  in  trust  for  various 
purposes,  to  the  fund  of  one  of  which  the 
residue  of  the  estate  is  given,  and  directs 
the  e.s*-  to  to  be  converted  into  money  or 
available  securities  as  soon  as  it  can  be 
done  having  in  view  the  best  interest  of 
the  estate,  it  operates  as  an  equitable  con- 
version of  the  estate,  and  no  real  estate 
owned  by  her  is  thereby  devised.  Re  Mc- 
Graw's  Estate,  111  X.  Y.  66,  19  N.  E.  233, 

2:  387 

412.  A  direction  by  will  to  convert  testa- 
tor's real  and  personal  estate,  except  his 
library,  into  money,  for  the  purposes  of  the 
will, — namely,  the  payment  of  debts,  the 
investment  of  a  fund  for  the  payment  of 
annuities,  and  a  residuary  gift, — operates 
as  an  equitable  conversion  of  the  real  es- 
tate into  personalty  at  the  time  of  testa- 
tor's death.  Cottman  v.  Grace,  112  N.  Y. 
299.   19  N.  E.   839,  3:  145 

413.  In  the  absence  of  an  election  on  the 
part  of  all  the  distributees  of  a  fund  which 
is  to  arise  from  lands  which  are  devised  to 
be  sold  and  tise  proceeds  distributed,  to 
take  the  land,  instead  of  the  fund  arising 
therefrom,  the  devise  will  be  treated  as  one 
of  money.  Ebev  v.  Adams,  135  111.  80.  25 
N.  E.  1013,  '  10:  162 

414.  The  fact  that  the  legal  title  to  lands 
which  are  devised  to  be  sold,  with  directions 
to  distribute  the  proceeds,  is  not  in  terms 
devised  to  the  testator's  executors,  does  not 
affect  the  conclusion  that  the  devise  is  one 
of  the  proceeds,  and  not  of  the  land.         Id. 

415.  Conversion  of  realty  into  personalty 
will  not  be  effected  by  a  will  if  the  provi- 
sions which  require  it  are  void,  but  the 
property  will  descend  to  the  heir  at  law  as 
realty.  '  McHugh  v.  McCole,  97  Wis.  166, 
72N.'W.  631,  40:724 

416.  The  doctrine  of  equitable  conversion 
does  not  apply  where  a  will  directs  the  con- 
version of  realty  into  {>ersonalty  for  a  partic- 
ular but  void  purpose;  but,  unless  otherwise 
clearly  indicated  by  such  will,  such  realty 
will  pass  to  the  heirs  as  property  undisposed 
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of  thereby.     Harrington  v.   Pier,   105   Wis. 
485,  82  K  W.  345,  50:  307 

417.  If,  notwithstanding  the  failure  of  a 
purpose  requiring  a  conversion  of  realty  into 
personalty  to  satisfy  it,  the  intention  is 
manifest  in  a  will  to  accomplish  a  distribu- 
tion of  the  estate  in  the  form  of  money, 
that  intent  will  accomplish  the  conversion 
of  the  realty  into  personalty  in  equity ;  and, 
unless  otherwise  clearly  indicated,  a  void 
bequest  will  fall  into  the  residuum,  and  go 
to  the  residuary  legatee  if  there  be  such. 

Id. 

418.  Legacies  are  personal  property,  where 
the  will  requires  all  the  estate  to  be  con- 
verted into  cash  for  th^  purpose  of  carrying 
out  its  provisions,  and  contains  a  residuary 
clause,  even  if  the  validity  of  some  of  the 
gifts  is  denied.  Crerar  v.  Williams,  145  111. 
625,  34  N.  E.  467,  21 :  454 

k.  Charge  upon  Donee  or  Land  Devised. 

Evidence  as  to,  see  Evidence,  1775. 

Liability   of   devisee. 

Liability  of  Devisee's  Estate,  see  Executors 
and  Administrators,  131. 

419.  The  acceptance  of  a  devise  which  is 
accompanied  with  a  direction  to  pay  lega- 
cies makes  the  devisee  personally  liable 
therefor.  Case  v.  Hall,  52  Ohio  St.  24,  38 
N.  E.  618,  25:766 

420.  Legacies  are  not  extinguished  by 
merger  or  otherwise,  on  account  of  the  de- 
scent to  the  legatees  of  land  which  was  de- 
vised to  an  ancestor,  with  a  direction  that  he 
pay  the  legacies;  but  his  personal  estate 
must  be  used  to  pay  the  legacies  like 
other  debts  of  his  estate.  Id. 

421.  Other  devisees  must  contribute  to 
make  up  a  deficit  in  a  devise  caused  by  a 
widow's  election  to  take  dower  instead  of 
a  gift  under  the  will,  where  the  refused 
share  of  the  widow  given  to  the  disappointed 
devisee  is  not  sufficient  to  supply  the  loss 
to  such  devisee.  Latta  v.  Brown,  96  Tenn. 
.343,  34  S.  W.  417,  31:840 
Charge  upon  realty. 

By  Devise  of  Annuity,  see  Annuities,  1,  2. 

Sufliciency  of  Proof  as  to,  see  Evidence.  2289. 

Charging  Debts  upon  Homestead,  see  Home- 
stead, 31. 

Effect  of.  on  Running  of  Limitations,  see 
Limitation  of  Actions,  105. 

See  also  supra,  397;  infra,  433,  449;  Par- 
tition, 8. 

For  Editorial  Notes,  see  infra,  V.  §  32. 

422.  A  direction  that  the  executor  pay  the 
debts  of  a  testator  out  of  his  real  or  per- 
sonal estate  is  a  charge  of  debts  upon  lands, 
creating  a  trust  which  creditors  can  enforce 
by  compelling  the  executor  to  execute  the 
trust.  Morse  v.  Hackensack  Sav.  Bank  (N. 
J.  Err.  &  App.)  47  N.  J.  Eq.  279,  20  Atl.  961, 

12:  62 

423.  Legacies  will  be  made  a  charge  upon 
the  real  estate  of  testator,  where,  at  the 
time  of  making  the  will  and  at  his  death,  he 
had  no  personaltv  out  of  which  to  pav  them. 
Re  Lutz,  157  Mo.  439,  57   S.  W.  lOlB. 

50:  847 

424.  A  legatee   who   seeks  to   charge  the 


payment  of  his  legacy  upon  land  specifi- 
cally devised  must,  in  case  the  will  does  not 
expressly  or  impliedly  make  the  legacy  a 
charge  upon  the  land,  show  that  the  testa- 
tor did  not,  at  the  time  of  the  execution  of 
the  will,  have  personal  property  out  of 
which  the  legacy  could  be  paid.  Such  fact 
need  not  be  shown,  however,  where  the  land 
is  not  specifically  devised  and  the  legacy  is 
made  a  charge  thereon.  Davidson  v.  Coon, 
125  Ind.  497,  25  N.  E.  601,  9:  584 

425.  Payment  of  legacies  may  be  enforced 
out  of  land  devised  by  a  residuarj'  clause 
and  upon  which  they  are  made  a  charge, 
even  after  final  settlement  of  the  estate, 
where,  upon  such  settlement,  there  is  no  per- 
sonal property  applicable  thereto.  Id. 

426.  A  mere  direction  in  a  will,  that  tes- 
tator's debts  be  paid,  followed  by  devises  of 
all  his  estate,  is  not  to  be  regarded  as  an  ap- 
propriation of  realty  to  pavment  of  debts. 
Balls  V.  Dampman,  69  Md.  390,  16  Atl.  16, 

1:  545 

427.  Where  the  statutory  provision  as  to 
payment  of  decedent's  debts  (R.  I.  Pub. 
Stat.  chap.  189,  §§  1,  2)  was  that  the  estate 
should  be  chargeable  with  payrtient  of  just 
debts, — the  personal  estate  primarily,  un- 
less it  was  otherwise  directed  by  will, — a 
provision  in  a  devise  to  children  of  the 
residuary  estate,  that  they  should  pay  "out 
of  the  same  all  of  my  just  debts,"  was  not 
inoperative  as  being  a  repetition  of  the 
statutory  charge,  but  was  a  direct  charge 
upon  the  real  estate  included  in  such  devise, 
and  attached  thereto  for  the  benefit  of 
creditors,  enforceable  in  equity.  Woon- 
socket  Sav.  Ins.  v.  Ballou,  16  R.  I.  351.  16 
Atl.  144,  1 :  555 

428.  A  legacy  is  made  a  charge  upon  the 
whole  residuary  estate,  including  land,  by 
a  will  which  gives  the  legacy  and  directs 
that  it  shall  be  made  out  of  testator's  es- 
tate, and  then  proceeds:  "When  the  above 
amount  of  money  shall  have  been  paid,  I 
direct  that  the  remainder  of  my  whole  es- 
tate shall  be  equally  divided  among  my 
heirs."  Davidson  v.  Coon,  125  Ind.  497,  25 
N.  E.  601,  9:  584 

429.  One  entitled  to  a  life  support  out  of 
lands  devised  to  another  subject  to  such  sup- 
port waives  her  right  thereto  by  relying 
upon  her  husband  for  her  support;  but  upon 
the  latter's  death,  the  obligation  of  the  de- 
visee revives  as  to  future  support  and  main- 
tenance. Dickson  v.  Field,  77  Wis.  439,  46 
N.  W.  668,  9:  537 

430.  A  charge  upon  land,  imposed  by  a 
will  as  a  particular  provision  for  children,  is 
discharged  by  an  ademption  of  such  pro- 
vison.  Richardson  v.  Eveland,  126  111.  37,  18 
N.  E.  308,  1 :  203 

431.  Where  a  charge  upon  land  in  a  will 
fails,  the  advantage  will  inure  to  the  benefit 
of  the  devisee,  where  the  gift  was  by  a 
father  to  his  son  of  the  beneficial  interest  in 
lands,  subject  to  a  legacy  to  daughters,  as 
the  son  took  the  lands  cum  onere,  and  as 
the  devi.see  of  the  beneficial  interest  in  the 
lands,  which  were  only  charged,  and  were 
not  devised  upon  express  trust,  to  pay  the 
legacies.  '  Id. 
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1.  Lapsing;  Ademption;  Deduction;  Revoca- 
tion. 

Lapsing. 

Conflict  of  Laws  as  to,  see  Conflict  of  Laws, 
313. 

432.  A  moiety  of  a  residuary  estate  de- 
scends to  testator's  heirs  on  the  death,  dur- 
ing his  life,  of  one  of  two  persons  to  whom 
the  residue  is  given  in  equal  shares.  Re 
Robinson's  Appeal,  88  Me.  17,  33  Atl.  652, 

30:  331 

433.  A  legacy  made  payable  out  of  real 
estate  at  a  future  time,  the  payment  being 
withheld  so  that  the  devisee  of  the  estate 
may  in  the  mean  time  enjoy  the  same  free 
from  the  burden  of  the  legacy,  does  not 
lapse  if  the  legatee  die  before  the  time  fixed 
for  payment.  Myers  v.  Adier,  6  Mackey. 
515,  1:432 

434.  A  legally  adopted  child,  which  is 
made  by  statute  to  all  intents  and  purposes 
the  child  of  its  adopters,  the  same  as  if 
born  to  them  in  lawful  wedlock,  is  a  lineal 
descendant  of  them  within  the  meaning  of 
a  statute  providing  that  in  case  a  legatee 
mentioned  in  a  will  shall  die  before  the  tes- 
tator his  share  shall  not  lapse,  but  go  to 
his  lineal  descendants.  Warren  v.  Prescott. 
84  Me.  483,  24  Atl.  948,  17:435 

435.  A  will  giving  property  to  a  daughter, 
with  power  to  dispose  of  it  by  her  own  will 
in  case  she  die  before  her  father,  and  di- 
recting payment  in  that  case  to  the  execu- 
tors or  trustees  named  in  her  will,  operates, 
in  case  of  her  death  leaving  a  will,  to  devise 
and  bequeath  the  property,  by  its  own  force, 
in  accordance  with  her  will,  although  her 
power  of  appointment,  considered  as  a  pow- 
er, could  not  be  executed  in  her  father's  life- 
time. Re  PiflFard's  Will,  HI  N.  Y.  420,  18 
N.  E.  718,  2:  193 

436.  The  death  of  testator's  wife  before 
his  death  will  cause  the  lapse,  not  only  of 
a  provision  for  payment  to  her  during  life 
of  the  interest  or  dividends  on  a  portion 
of  the  estate  given  in  trust  for  a  son,  but  in 
case  of  his  death  without  leaving  issue  to 
her,  but  also  of  a  provision  for  adding  the 
share  of  any  child  dying  without  living 
heirs  of  his  body  to  the  sum  held  in  trust 
for  her  benefit  for  life.  Glover  v.  Condell, 
163  111.  566,  45  N.  E.  173,  35:  360 

437.  The  rule  that  if  a  legatee  dies  before 
the  testator  the  legacy  lapses  does  not  ex- 
tend to  a  legacy  given  over  after  the  death 
of  the  first  legatee.  Id. 

438.  The  lapsing  of  a  provision  for  the 
addition  to  the  sum  held  in  trust  for  the 
testator's  wife  of  the  share  of  a  child  dying 
without  living  children,  does  not  cause  to 
lapse  a  further  provision  that  upon  tlie 
death  of  the  widow  the  same  shall  be  di- 
vided among  testator's  children  in  the  same 
manner  as  is  provided  for  the  distribution 
of  her  share.  Id. 

439.  The  procuring,  by  the  legatee,  of  an 
absolute  divorce  subsequent  to  the  execution 
of  the  will,  does  not  cause  the  lapse  of  a 
legacv  which  testator  creates  for  his  "wife" 
bv  name.  Re  Jones,  211  Pa.  364,  60  Atl. 
915,  69:  940 


440.  A  legacy  to  a  religious  corporation 
lapses  when  the  corporation  consolidates 
with  another,  under  a  statute  which  con- 
templates the  termination  of  the  existence 
of  the  old  corporations  and  the  formation 
of  the  new  one  to  acquire  their  property. 
Gladding  v.  St.  Matthew's  Church,  25  R.  I. 
628,  57  Atl.  860,  65:  225 

441.  A  legacy  to  a  particular  church  of 
which  testator  is  a  member  will  lapse  with 
the  termination  of  the  church's  existence, 
and  it  will  not  be  admininstered  cy  pres 
although  the  church  was  for  the  benefit  of 
deaf  mutes,  and  the  work  in  t\miv  behalf  is 
carried  on  by  the  corporation  into  which 
the  legatee  was  consolidated,  where  there  is 
nothing  to  indicate  that  the  continuation 
of  the  work,  rather  than  the  church  itself, 
was  the  object  of  the  testaor's  bounty.       Id. 

442.  Lapsed  or  void  legacies  in  a  will  con- 
taining a  valid  general  residuary  bequest 
are  not  affected  by  a  statutory  provision 
relating  to  partial  intestacy.  Crerar  v.  Wil- 
liams, 145  111.  625,  34  N.  E.  467,         21:  454 

443.  On  failure  of  a  devise  the  land  does 
not  pass  by  a  residuarj'^  gift  of  all  "not 
hereinbefore  disposed  of,"  but  it  will  pass 
by  the  statute  of  descents.  Kelly  v.  Nichols, 
18  R.  L  62,  25  Atl.  840,  19:413 

444.  A  lapsed  devise  falls  into  the  residue 
in  the  same  way  as  a  lapsed  legacy,  where, 
by  statute,  the  will  is  made  to  speak  from 
the  testator's  death  both  as  to  real  and 
personal  propertv.  Cruikshank  v.  Home  for 
the  Friendless,  113  N.  Y.  337,  21  N.  E.  64, 

4:  140 
Ademption. 

Parol  Evidence  as  to,  see  Evidence,  1121. 
See  also  supra,  430;   infra,  458. 
For  Editorial  Notes,  see  infra,  V.  §  29. 

445.  In  determining  whether  a  legacy 
charged  upon  a  devise  was  adeemed  by  a 
subsequent  gift  by  the  testator  to  the 
legatee,  so  as  to  relieve  the  devisee  of  the 
charge,  it  is  important  to  observe  whether 
the  donor  stood  in  the  place  of  a  parent  or 
as  a  stranger  to  the  donee,  and  also  wheth- 
er there  were  words  accompanying  the  sub- 
sequent gift  sufficiently  express  to  show 
an  intention  on  the  part  of  the  donor  that 
the  latter  benefit  should  be  in  substitution 
of  the  former.  Richardson  v.  Eveland,  126 
111.  37,  18  N.  E.  308,  1 :  203 

446.  Legacies  to  daughters  of  a  testator 
are  adeemed,  at  least  pro  tanto,  by  his  con- 
veyance to  them  of  lands  by  way  of  gift,  in 
the  absence  of  any  apparent  or  expressed  in- 
tent to  the  contrarv.  Carmichael  v.  La- 
throp,  108  Mich.  473,  66  N.  W.  350,      32 :  232 

447.  An  ademption  of  a  legacy  will  be 
worked  while  the  will  remains  ambulatory, 
by  a  subsequent  gift  or  advancement  by  the 
testator  to  the  legatees,  with  the  intention 
that  it  should  be  in  lieu  and  discharge  of 
the  legacy;  and  the  latter  will  then  stand 
in  the  will  as  a  satisfied  legacv.  Richard- 
son v.  Eveland,  126  111.  37,  18  N.  E.  308, 

1:  203 

448.  If  the  relation  of  parent  and  child 
exists  between  the  testator  and  the  legatee, 
tlie  presumption  at  once  arises  that  the  sub- 
sequent  gift,  if  ejusdem    generis,    was    in- 
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tended  to  be  in  satisfaction  of  the  prior 
legacy,  the  parent  not  being  presumed,  hav- 
ing voluntarily  fixed  the  portions,  to  take 
from  one  child  to  his  detriment  for  the 
benefit  of  another.  Id. 

449.  Where  there  was  a  devise  of  land  to 
a  son,  charged  with  a  legacy  to  his  sisters; 
and  the  father  subsequently  conveyed  all  his 
remaining  land,  a  part  of  it  to  the  son,  sub- 
ject to  the  charge  in  the  will,  and  two 
months  later  the  remainder,  including  a 
tract  from  the  devise  to  the  son  and  a  more 
valuable  one  from  the  devise  to  the  daugh- 
ters, to  a  third  party,  distributing  ^mong 
the  daiighters  the  sura  received;  where  the 
son  received  under  the  deed  more  land  than 
he  would  have  received  under  the  will, — the 
charges  in  favor  of  tlie  daughters  should  be 
retained.  Id. 

450.  The  intention  to  satisfy  a  legacy  to 
a  stranger  by  a  subsequent  gift  must  be  ex- 
pressed, unless  the  legacy  and  gift  be  for 
the  same  specific  purpose.  Id. 

45L  A  payment  of  money  by  a  testator 
to  a  legatee  several  years  before  the  execu- 
tion of  the  will  cannot  operate  as  an  ademp- 
tion, payment,  or  advancement  pro  tanto 
of  a  legacy  provided  for  in  the  will,  unless  it 
was  received  under  a  promise  that  it  should 
be  so  applied.  Jaques  v.  Swasey,  153  Mass. 
596,  27  N.  E.  771,  12:566 

452.  Deposits  by  a  father,  made  in  the 
presence  of  his  daughter,  of  money  in  a 
bank  in  her  name  and  for  her  use,  followed 
by  other  deposits  to  her  credit,  entered  in  a 
passbook  supplied  by  the  bank  and  deliv- 
ered by  him  to  the  daughter,  although  part- 
ly made  after  the  execution  of  his  will  giv- 
ing tlie  daughter  a  pecuniary  legacy,  will 
not  operate  as  an  ademption  of  any  por- 
tion of  the  legacy.  Re  Crawford,  113  N.  Y. 
560,  21  N.  E.  692,  5:  71 

453.  Children  cannot  be  deprived  of  their 
rights  in  property  given  them  by  will,  by 
the  fact  that  a  contract  by  the  testator  to 
give  property  to  their  father,  which  was  not 
carried  out,  is  enforced  against  the  estate. 
Nowack  V.  Berger,  133  Mo.  24,  34  S.  W.  489, 

31:  810 

454.  Under  a  provision  of  a  codicil,  that 
if  in  the  "settlement"  of  the  estate  according 
to  the  provisons  of  the  will  it  shall  appear 
that  the  amount  advanced  to  a  son  exceeds 
his  share  of  the  estate  his  share  shall  be 
what  he  has  already  received,  and  his  notes 
shall  be  canceled  and  delivered  to  him,  the 
interest  of  the  son  in  an  e.xecutory  con- 
tingent bequest  accruing  upon  the  death 
of  another  son  without  living  heirs  in  the 
course  of  the  execution  of  a  testamentary 
trust  is  not  cut  off.  Glover  v.  Condell,  163 
111.  560,  45  N.  E.  173.  35:  360 
Deduction. 

See  also  supra,  219,  421,  460. 

455.  A  receipt  for  money  advanced  by  a 
testatrix,  to  be  deducted  from  a  legacy  in 
a  will  of  a  certain  date,  does  not  authorize 
any  deduction  from  a  legacy  of  the  same 
amount  in  a  subsequent  will.  Jaques  v. 
Swasey,  153  Mass.  596,  27  N.   E.  771, 

12:  566 


Revocation, 

See  also  supra,  439. 

^6.  The  granting  of  an  absolute  divorce 
does  not  revoke  by  implication  a  legacy  in 
the  will  of  the  husband  in  favor  of  the 
wife.    Re  Jones,  211  Pa.  364,  60  Atl.  915, 

69:  940 

457.  A  revocation,  as  to  one  of  the  testa- 
tors' children,  of  a  provision  in  a  will  that 
the  remainder  of  his  property  shall  be  di- 
vided among  his  children,  will  leave  the  por- 
tion of  that  child  to  be  distributed  as  in- 
testate property.  Herzog  v.  Title  Guaran- 
tee &  T.  Co,  177  N.  Y.  86,  69  N.  E.  283, 

67:  146 
General  or  specific  legacies. 
Presumption  of  Testator's  Assent  to  Specific 

Legacy,  see  Evidence,  281. 
See  also  siipra,  393. 
For  Editorial  Notes,  see  infra,  V.  §§  29.  31. 

458.  A  specific  legacy  of  stock  standing 
in  the  name  of  testator  is  adeemed  by  a 
sale  of  the  stock  subsequently  to  the  mak- 
ing of  the  will;  and  the  fact  that  the  will 
is  republished  by  a  codicil  afterwards 
executed  is  immaterial.  Unitarian  Soc.  v. 
Tufts,  151  Mass.  76,  23  X.  E.  1006,        7 :  390 

459.  A  legacy  of  a  certain  number  of 
shares  of  certain  stock  is  specific,  where  an- 
other clause  of  the  will  disposes  of  certain 
other  shares  of  the  same  stock,  and  both 
bequests  dispose  of  the  exact  number  of 
shares  of  such  stock  standing  in  the  name  of 
the  testator,  and  a  subsequent  clause  gives 
"the  balance  of  my  stock  as  per  my  stock, 
my  furniture,  and  all  other  property  not 
otherwise  disposed  of  by  me."'  and  the  gen- 
eral course  adopted  by  the  testator  in 
making  the  will  was  to  take  up  differervt 
items  of  his  property  as  it  then  stood,  and 
dispose  of  them.  Id. 

460.  The  residuary  estate  must  bear  the 
whole  loss  caused  to  the  ,  beneficiaries  by 
the  widow's  election  to  take  against  the 
will,  and  cannot  share  it  with  specific  lega- 
cies if  there  remains  enough  to  pay  the  lat- 
ter, unless  there  is  a  plain  intention  in  the 
will  that  the  residuary  legatee  is  a  pre- 
ferred object  of  testator's  bounty.  Re 
Vance's  Estate,  141  Pa.  201,  21  Atl.  643, 

12:  227 


IV.  Suit  to  Construe  or  Reform, 

Appealability  of  Decison  as  to,  see  Appeal 
and  Error,  47. 

Costs  in  Case  of,  see  Costs  and  Fees,  27.  28, 
31. 

When  Will  will  be  Construed,  see  Courts, 
458. 

Incidental  Power  of  Probate  Court  as  to, 
see  Executors   and   Administrators,   12. 

Parties  to  Suit,  see  Parties,  150. 

See  also  supra,  134;  Evidence,  105;  Exe- 
cutors and  Administrators,  IV.  b. 

For  Editorial  Notes,  see  infra,  V.  §  15. 

461.  N.  Y.  Code  Civ.  Proc.  §  1866,  is  to  be 
construed  as  providing  for  an  action  to  de- 
termine the  validity  of  a  devise  in  a  will 
whose    proper    execution    is    assumed,    and 


WILLS,  V. 


3083 


not  for  an  action  to  determine  the  validity 
•of  the  will  itself.  Anderson  v.  Appleton, 
112  X.  Y.  104.  19  N.  E.  427,  2:  175 

462.  N.  Y.  Laws  1879,  chap.  316,  which 
provides  that  the  validity  of  a  devise  or 
will  may  be  determined  by  the  supreme 
-court  in  a  proper  action  for  that  purpose, 
brought  by  any  heir  at  law  or  devisee,  was 
repealed  bv  implication  by  N.  Y.  Code  Civ. 
Proc.  §§  1866,  1867.  Id. 

463.  A  real  bona  fide  question  for  con- 
troversv  must  exist  in  order  to  present  a 
■case  under  Md.  Code,  art.  16,  §§  26-31,  for 
obtaining  a  judicial  declaration  as  to  the 
construction  of  a  will;  and  the  case  must 
be  one  where,  in  the  opinion  of  the  court, 
(plaintiff  is  not  able  to  seek  anj  further  re- 
lief than  a  mere  declaration  of  title.  Pen- 
nington v.  Pennington.  70  Md.  418,  17  Atl. 
329,  ^  3:  816 

464.  The  administrator  of  One  of  the  next 
■of  kin  of  a  testator  may  file  a  petition  in 
the  probate  court  for  a  construction  of  such 
testator's  will,  and  for  an  order  restrain- 
ing the  executor  from  paying  legacies  in 
violation  of  the  alleged  rights  of  the  peti- 
tioner. American  Bible  Soc.  v.  Healy,  153 
Mass.  197,  26  N.  E.  404,  10:  766 

465.  Although  equitable  jurisdiction  will 
not  be  entertained  for  the  sole  purpose  of 
construing  a  will,  yet  a  petition  for  the 
revocation  of  the  probate  of  a  will  which 
is  clearly  entitled  to  probate  may  be,  so  far 
«,s  it  affects  personal  property,  considered 
*s  a  prayer  for  the  direction  of  the  executor 
in  the  administration  of  the  estate,  so  as  to 
uphold  the  jurisdiction.  Re  John's  Estate, 
30  Or.  494,  47  Pac.  341,  36:242 

466.  A  court  of  equity  has  no  jurisdiction 
to  reform  a  will.  Bingel  v.  Volz,  .142  111. 
■214,  31  N.  E.  13,  16:  321 


V.  Editorial  Notes. 

.a.  In  general;   the  instrument;   execution; 
formal  validity. 

§  I.  Generally. 

Privilege    of    communications    to    attorney 
during  preparation  of  will. 
17:  188. 
What  law  governs.     8:  822;  10:  766. 
See  also   infra.   V.   §   10. 
§  2.  Agreement  for;  prevention  of. 
Validtv  of  agreement  for  bequest  or  devise. 
14:  860. 
Right  to  change  will  as  affected  bv  con- 
tract.    14:861. 
Effect    on    right    to    transfer    property 

during  life.     14:  861. 
What     constitutes    agreement    to   give 
property  by  will.     14:  861. 
Enforcement  of  contract  against  dece- 
dent's estate.     14:  862. 
Effect  of  statute  of  frauds.     14:  862. 
Effect    of    part    performance.     14: 

863. 
Will     as    part     performance.      14: 
863. 
Prevention  of  making  of,  by  fraud.    25:  571. 


§  3.  What  are. 

Form  of  paper  as  affecting  its  character  as 
a  will.     10:  95.* 

Instrument  creating  a  present  estate  as. 
10:  95.* 

Defined.    8:  39;*  10:  93.* 

Sufficiency  of  letter  as.     15:  635. 

§  4.  Various  forms  of  wills. 

Joint  or  mutual  wills.     10:93.* 

Inofficious  will.     11:  768.* 

Holographic;   when  valid.     6:  775.* 

Nuncupative  will.     8:  39;*  9:  829.* 

§  5.  Incorporation  of  extrinsic  document. 

Generally.     68:  353. 

Reference  to  extrinsic  document.    68:  354. 
In  general.     68:  354. 
Validating    will    or    codicil    by    subse- 
quent codicil.    68:  366. 

Identification  of  extrinsic  document  by  ref- 
erence.    68:  371. 

Necessity  that  extrinsic  document  be  actu- 
ally in  existence.    68:  376. 
In  general.     68:  376. 
Effect  of  republication  by  codicil  after 
existence      of      document. 
68:  381. 

Parol  evidence  as  to  reference,  to  identity, 
or  to  existence  of  extrin- 
sic document.     68:  384. 

Separate  wills  in  relation  to  property  in 
different  countries.  68: 
384. 

§  6.  Testamentary  capacity. 

As  to  Incompetency,  Generally,  see  Incom- 
petent Persons,  VII.  §§ 
3-10. 

Competency  to  make.     1:  161;*  6:  167.* 

As  affected  bv  insane  delusion.  4:  738;*  12: 
161. 

Effect  of  morphinism  on.     39:  263. 

Presumption  and  burden  of  proof  as  to  tes- 
tator's sanity.  17:  494; 
36:  724,  733. 

Burden  of  proof  as  to.     17:  494. 

Belief  in  spiritualism,  witchcraft,  etc..  as 
affecting.     16:  677. 

Old  age  and  physical  infirmity.     6:  167.* 

Suicide  as  evidence  of  testamentary  incapac- 
ity.    24:  577. 

Unequal  distribution  of  propertv  as  evidence 
of.     2:  671.* 

Effect  of  delusions.    2:  670.* 

What  derangement  of  mind  incapacitates. 
2:  670.* 

Time  at  which  incapacity  exists.    2:  670.* 

What  not  evidence  of  mental  incapacity.  2 : 
669.* 

Duty  of  court  to  determine  sufficiency  of 
evidence.    2:669.* 

Competency  of  attesting  witnesses  as  to.  2: 
668.* 

Extreme  partialitv  as  affecting  capacity. 
l":161.* 

Concurrence  of  mental  weakness  and  undue 
influence.     1:  161.* 

Right  of  witness  to  give  opinion  in  respect 
to  mental  capacity  in  will 
contest.     36:  66. 

§7.  —  Drunkenness  as  affecting. 

Present  intoxication.    39:  220. 

Habits  of  intoxication.    39:  220. 
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Drunkenness  as  evidence  of  incapacity.    39: 
221. 
Generally.     39:  221. 

In  connection  with  conduct  and  condi- 
tion.    39:222. 
In   connection   with  nature  of  the  act. 

39:  223. 
In    connection     with    undue    influence. 

39:  224. 
Point  of  time  under  investigation.     39: 

225. 
Presuniptjpn  and  burden  of  proof.     39: 
226. 
Inquisition  of  drunkenness  as  evidence.    39: 

227. 
§  8.  Undue  influence. 
What    constitutes.      2:671;*    4:640,*    738;* 

8:  261.* 
Burden  of  proof  as  to.     36:  737. 
§  g.  Execution;   publication. 
Due  execution  under  New  York  statute,  req- 
uisites as  to.     1:  491.* 
Signature,  sufficiency  of.     6:  353;*   8:  823.* 

Name  affixed  by  another.     6:  357.* 
Signature  by   mark;    signing  will.     22:  370. 
Signature  by  other  person.    22:  297. 
Interlineation   in.     8:  383.* 
Execution  of,  on   Sunday.     14:  194. 
Necessity   of  acknowledging   signature.     8: 

824.* 
Requisites   of  publication  of   will.     8:  825.* 
Attesting  witnesses.     8:  825.* 

Qualification  of.    3:  599;*  8:  39.* 
Necessity  that  witnesses  sign  in  pres- 
ence of  testator.     8:  826.* 
Necessity  that  witnesses  sign  at  request 

of  testator.     8:  827.* 
Attesting  will  by  mark.     22:  370. 
Effect  of  witness  signing  before  testa- 
tor.    14:  160. 
§  10.  What  is  sufficient  execution  by  will  of 

power  of   appointment. 
How    intent    to    exercise    power    evidenced. 
64:  849. 
General  rules  and  principles.     64:  849. 
Reference  in  donee's  will  to  the  power. 

64:  858. 
Reference   in   donee's   will   to   property 
the   subject  of  the  power. 
64:  865. 
Effect   of   general    provision   in   donee's 
will.     64:  871. 
Presence    or     absence    of    interest 
aside  from  power.   64:  871. 
Circumstances    surrounding    donee. 

64:  880. 
Under  statutes.     64:  882. 
Will  executed  before  creation  of  power. 

64:  888. 
What   law   governs   in   ascertaining   in- 
tent.   64 :  892. 
Validitv  of  attempt  to  exercise  power.     64: 
892. 
Validitv  of  donee's  will.     64:  892. 
CU'iieral  rule.     64:  892. 
What  law  governs.    64:  896. 

Formal     validitv     of     donee's 

will.      64:  896. 
Essential    validitv    of    donee's 
will.     04:899. 


When  limited  to  a  class.    64:  899. 

Exclusion  of  member  of  class.    64: 

899. 
Inclusion  of  nonmember.    64:  901. 
Illusory   appointment ;   remoteness. 
64:  902. 
When  donee's  will  creates  a  trust.    64: 

903. 
When  power  exhausted;  revocation.  64: 

905. 
Appointment    by    survivor    of    two  or 

more  donees.    64:  907. 
Appointment  by  infant.     64:  907. 
Exercised  at  different  times  and  by  dif- 
ferent   acts;     partial    ap- 
pointment.   64:  907. 
Exercise   by  deed  of  power  limited  to 

will.    64:  909. 
Gift    of   less    estate    than    provided    in 

power.     64:  910. 
Delegation   of   e.xercise   of   power.     64: 

910. 
Exercise  for  consideration.     64:  910. 
Exercise  for  charitable  use.    64:  911. 
Relief  in  equity   against  defective  exercise 

of  power.     64:  911. 
When  power  in  effect  absolute  gift.    64:  913. 
Miscellaneoiis  cases.     64:  913. 
§11.  Revocation. 
Of  Particular  Legacies  or  Devises,  see  infra, 

V.  §  29. 
Effect  of  marriage  to  revoke  an  antenuptial 

will.     5:  346;   7:  488.* 
Effect   of  subsequent    marriage   or  birth  of 

child.     5:  346;*   10:  57.* 
Effect  of  partition  deed  to  revoke  will.    57: 

339. 
Effect  of  change  in  testator's  circumstances. 

10:57.* 
Revival  and  requblication.     7:  485.* 
Comparison   of   marks   and  spelling  of  dis- 
puted will.     65:  95. 
Presumption    as    to    revocation  of  missing 

will.     38 :  433. 
§  12.  — By  subsequent  will,  and  revival  of 

first  by  destruction  of  second. 
General  rules  as  to  wills  proper.    37:  561. 
Revocation  by  oral  will.    37:  562. 
Express    revocation    by    written    will. 
37 :  562. 
In  general.     37:  562. 
Conditions    which    will   not    defeat 
the   clause.     37:  563. 
Implied  revocation  by  other  will.     37: 
564. 
Mere  execution  of  later  will.     37: 

564. 
Use  of  words  "last  will"  not  alone 

suflicient.     37:  565. 
Inconsistent  disposition.     37:  565. 
As  to   the   entire   estate.     37: 

565. 
As  to  a   part   pro   tan  to.     37: 
566. 
Revocation  not  prevented  by  mat- 
ter outside  the   will.     37: 
566. 
Revocation  not  prevented  by  death 
before  execution.     37 :  566. 
Rule  as  to  holographic  wills.     37: 

566. 
Effect  of  the  "wills  act."     37:  567. 
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Modification  of  the  general   rules.     37:  567. 
When  later   will   complements  the   for- 
mer.    37:567. 
Rule  as  to  property.     37:  567. 
Rule  as  to  executors.     37:  568. 
When   two   wills   bear   the   same   date. 

37:  568. 
When  two  wills  have  no  dates.    37:  568. 
When  later  will  disposes  of  a  different 
estate.     37:568. 
Estate  in  foreign  country.    37:  568. 
Estate  held  under  power.     37:569. 
When    later    will   valid   as    to   chattels 
only.    37:   569. 
English  rule.     37:  569. 
American   rule.     37 :  569. 
When  later  will  invalid.    3,7:  570. 
When  later  will  lost  or  stolftn.    37:  571. 
Rule  applied  to  codicils.     37:  571. 

As  to  express  revocation.     37:  572. 
As  to  implied  revocation.     37:  572. 
Limitation  of  the  rule.     37:  573. 
Rule  applied  to  prior  codicil.     37: 

574. 
Rule  applied  to  entire  estate.    37: 

574. 
Rule    applied    to    executors.     37: 

574. 
Revocation  not  prevented  by  mat- 
ter    outside    the     codicil. 
37:  574. 
Codicil    to    earlier    will    revokes    later 
will.     37:  575. 
Revival  of  former  will.     37:  575. 

By  mere  destruction  of  the  later.     37: 

575. 

After  implied  revocation.     37:  576. 

After  express  revocation.     37:  576. 

Presumption    and    proof    of    intention. 

37:  577. 
Effect  of  statutes.     37 :  579. 
By  destruction  of  revoking  codicil.    37: 
579. 
Revival  of  former  codicil.    37:  579. 
§  13.  Probate. 

In  general.    2:  795;*  10:  93.* 
Jurisdiction;  rules  of  practice.     3:  815.* 
Conclusiveness  of,  as  res  judicata.    21:  680. 
Effect  of  probate  of  a  will  in  another  state. 

48:  130. 
Presumption  as  to  probate  of  will  in  other 

state.     48:  136. 
Trial  of  issue  of  devisavit  vel  non.    2:  668.* 
Proof  of  signature  by  mark,  when  attesting 
witnesses  are  dead  or  can- 
not remember.     44:  142. 
Evidence  to  establish  lost  or  destroyed  will. 

38:  43.3. 
Opinions  of  subscribing  witnesses  as  to  san- 
ity or  insanity.    39:  715. 
Probate  of  joint  or  mutual  will.     38:  289. 
Two  wills  in  one  instrument.     38:  289. 
Right  to  revoke.     38:  291. 
Joint     wills    to    operate   on   survivor's 
death.    38:  292. 
Who  may  sue  or  take  other  proceedings  to 
set    aside    decree    of   pro- 
bate.    ,54:761. 
§  14.  — Effect  of  delay  in  probating. 
Generally.     57:253. 

Where  the  estate  is  sold  or  mortgaged  by 
the  heirs.     57:  255. 


W^here  the  devisees  are  under  disabilities. 
57:  257. 

Where  the  will  is  concealed,  lost,  or  de- 
stroyed.    57 :  258. 

Estoppel.     57:  260. 

Second  wills  and  codicils.     57:261. 

Suspension  of  probate  proceedings.    57:  262. 

Probate  in  solemn  form  and  second  probate. 
57:  262. 

Wills  from  other  states.     57 :  263. 

Statutory  limitations.     57:  264. 

b.  Devise  and  legacy. 

I.  Construction,   validity,   and   effect,    gen- 
erally. 

§15.  Generally. 

Suit  for  construction  and  directions  to  trus- 
tees.   5:  104.* 
Jurisdiction  of  suit  for  construction  of,    10: 

766.* 
Jurisdiction   of   suit   to   determine   validity 

of  devise.    2:  175.* 
General  rule  avoiding  construction  of  will 

that    will    disinherit    heir. 

2:  848;*  11:  767.* 
Intention  of  testator  as  criterion.     3:  847;* 

8:  740;*  10:  818.* 
General  and  particular  intent.     8:  741.* 
Clearness  of  intent.    8:  741.* 
Whole  will  to  be  taken  together.    8:  742.* 
Avoiding  partial  intestacy.    8:  744.* 
In  case  of  repugnancy.    8:  744.* 
Interpretation  of  language  of  will.     8:  745.* 
Language  susceptible  of  two  constructions. 

8:  745.* 
Interpretation    of    specific    terms.      8:  745.* 
Children.    8:  746.* 
Heir.     8:  747.* 
Ambiguities.     8:  748.* 
Inadmissibility  of  parol  evidence  where  no 

ambiguity  exists.    8:  749.* 
Bequests     or    devise     by    implication.     10: 

816;*  11:  185.* 
Right  to  reject,  transpose,  or  supply  words 

and  limitations.     10:  817.* 
Equitable  conversion.     1:837;*  3:  145;*  6: 

104.* 
Right  of  child  in  homestead  of  parent  as  af- 
fected by  will.    56:38. 
Validity  of  bequests  for  masses.     25:  360; 

40:  717. 
Secret  trusts   to  use  for  masses.     25: 

361. 
§16.  What  may  be  bequeathed. 
Right  of  entry  for  condition  broken  as  sub- 
ject of  a  devise.     60:  762. 
Burial  lot  as  subject  of  devise.     67:  121. 
§17.  Ambiguities;  omissions;  extrinsic  evi- 
dence. 
Admissibility    of   declarations    of    testator. 

3:  850;*    6:  322.* 
Parol  evidence   as  to   meaning  of  will.     8: 

749.* 
Admissibility  of  parol   evidence   to  control 

or  enlarge   terms  of   will. 

3:  848.* 
Admissibility   of   parol    evidence   to   supply 

omission.    6:  324.* 
Parol  proof  of  meaning:  of  ambiguous  terms. 

1 :  838.* 
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i'arol  evidence  to  remove  latent  ambiguities. 
6:  322.* 

Patent  and  latent  ambiguities.     3:  847.* 

Supplying  omissions.     10:  818.* 

Parol  evidence  of  mistake  in  description  of 
land  devised.     16:  321. 

Parol  evidence  as  to  intention  to  incorpo- 
rate extrinsic  document 
into  will.     68:  384. 

2.  Who    entitled;    capacity    of    legatee    or 

devisee. 

§  1 8.  Generally. 

Meaning  of  "children."     2:457:*  8:746.* 

Meaning  of  "heirs."  2:457;*  8:740;*  12: 
721;*  13:  46.* 

Meaning  of  "issue."     4:  117;*  11:  305.* 

Meaning  of  "next  of  kin."     15:  300. 

Legacy  to  nephews  and  nieces.  7:  367;*  9: 
200.* 

Who  are  relatives  or  relations.  13:  37;  14: 
342. 

Inheritance  by  illegitimate  under  will.  23: 
754. 

Right  of  adopted  children  under  will.  17: 
437. 

Parol  evidence  to  identify  beneficiary.  6: 
323.* 

Bequest  to  survivors  preceded  by  life  inter- 
est.    10:  816.* 

§  19.  Capacity  of  legatee  or  devisee. 

Distinction  between  power  to  hold  property, 
and  to  take  by  devise.  2: 
388.* 

Devise  and  legacy  to  corporations;  statu- 
tory restriction.    2:  387.* 

Bequests  to  incorporated  associations.  3: 
147.* 

Unincorporated  associations  as  beneficiaries. 
3:  147.* 

Effect  of  subsequent  incorporation  to  make 
valid  a  gift  to  an  unin- 
corporated association.  14: 
410. 

Right  of  private  person  to  contest  power  of 
corporation  to  take  or  hold 
propertv  under  a  will.  32 : 
297. 

V^alidity  of  bequest  to  corporation  of  its 
own  stock.     18:  255. 

3.  Extent    and    nature    of    interest    given; 

power  of  disposal. 

§  20.  Generally. 

Bequest  absolute  in  first  taker;  subsequent 

repugnant  clause.  11:610.* 
Estate   in   fee,  when   given;    eff'ect   of   sub- 
sequent     words      to      cut 

down.     7:419,*    517;*    8: 

696.* 
Effect  of  power  of  disposal  to  enlarge  life 

estate.    7:  836,*  838.* 
When  wife  takes  a  life  estate  only  under  a 

devise    in   husband's    will. 

9:168.* 
Devise  to  wife  for  Lie  with  power  to  sell  or 

dispose  of  estate.  10:  756.* 
Devise  to  granddaughter;   remainder  in  fee 

to  her  children,  construed. 

2:  4.59.* 
When   authority   to   sell   is  contingent. 

9:*  573.* 


Bequest  of  income  of  property.    7 :  393.* 

Gift  of  use  of  estate.     7:  419.* 

Residuary  estates,  what  passes.  5:  104;** 
9:200.* 

Distribution  per  stirpes.     1 1 :  305.* 

What  is  appurtenant  to  land  for  the  pur- 
poses of  wills.     15:  654. 

§21.  Vested  or  contingent. 

General  rule  as  to  whether  estate  vested  or 
contingent.     3:  816.* 

Suspending  time  of  vesting  estate;  when- 
estates  vest ;  rule  which> 
governs.     9:215.* 

Intervention  of  trustees.    9:  215.* 

Distinction  between  vested  and  contingent, 
remainders  in  gifts.  1:. 
551.* 

§  22.  Rule  in  Shelley's  Case. 

Generally.     12:  723.* 

Statement  of.    2 :  455.* 

Prevalence  of.    2:  456.* 

As  a  rule  of  property  or  rule  of  construc- 
tion.    2:456.* 

Abolition  of.    11:  671.* 

Application  of,  generally.     11:  670.* 

Applicability  of,  to  equitable  interests.  2: 
455;*  11:  671.* 

Terms  "heir,"  "heirs,"  "children,"  "issue,"" 
etc.,  construed.    2:  457.* 

As  affecting  estate  by  entireties.    30:  312. 

4.  Trusts. 

§  23.  Generally. 

Effect  of  precatory  words  in  will,  to  create- 
a  trust.     6:353;*    7:  393,* 
519;*  13:  563.* 
Absolute     devise    or     bequest     coupled' 
with  precatory  words.     6: 
354.* 
Authority  to  dispose  of  property  at  dis- 
cretion.    6:  355.* 
Effect     of     mere   recommendation.      6r 

356.* 
Expressions  of  trust  and  confidence.    6: 
356.* 
Impressing  devise  or  bequest  with  trust  to- 
prevent  fraud  on  testator. 
2:  662.* 
§  24.  Gift  as  affected  by  promise  to  testator 

or  secret  trust. 
General  doctrine  and  distinction.    20:  465. 
Promises  to  the  testator.    20:  465. 
By  heir.    20:  466. 
By  wife.    20 :  467. 
By  legatee  and  devisee.     20:  467. 
By  executor.     20 :  469. 
Secret*  trusts.    20:469. 
In  general.    20:  469. 
For  charity.     20:  473. 
For  masses.    25:  361. 

5.  Acceptance;  election. 

§  25.  Generally. 

General  principle  that  one  accepting  benefit 
under  will  ratifies  other 
provisions  of  will.    13:567. 

How  election  made  or  manifested.    12:  227.*" 

Rule  of  election  between  inconsistent  rights. 
12:  227.* 
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Must  accept  its  provisions  as  a  whole.     7: 

454;*  9:  165;*  12:  227.* 
Effect  of  acceptance  of  devise.     9:  585.* 
§  26.  Between  dower  and  provision  in  will. 
Provision  in  will  in  lieu  of  dower.     3:  497;* 

9:250.* 
When   widow   put   to   her  election   between 

dower    and    provision    in 

will.     3:  498;*  12:  229.* 
Effect   of   election   by    widow.    3:500;*    12: 

23L* 
Notice  of  election  by  widow.     12:  229.* 
Effect  on  third  person  of  widow's  election  to 

take  against  will.    14:  293. 
Acceleration  in  case  of  renunciation  of 

life    estate.      14:  293. 
Who  may  elect  against  a  will  on  behalf  of 

an  insane  widow.    17:  296. 
Power  of  the  court  to  elect.    17:  297. 
Power     sometimes     conferred     on     the 

guardian.     17:  297. 
Preference   of   legacy   to   widow,   in  lieu  of 

dower,  over  other  legacies. 

9:  251.* 
Apportionment  of  annuity  created  and  ac- 
cepted   in    lieu    of    dower. 

63:625. 

6.  Conditions;  forfeiture. 

§  27.  Generally. 

Distinction  between  words  of  limitation  and 

condition.    9:  165.* 
Condition   precedent,  condition   subsequent; 
conditional  devises;  opera- 
tion   and    effect;    enforce- 
n;ent  of  condition.   9:  165.* 
Conditions  in  restraint  of  marriage.    1 :  837.* 
Occurrence  of  contingencies.     10:  816.* 
Meaning  of  words  "unmarried,"  and  "with- 
out having  been  married," 
in  will.     15:  292. 
Devise  during  widowhood.     1:  432;*  9:  573.* 
Equitable    relief    against    forfeiture    of   de- 
vise on  condition   of   sup- 
port.   69:  841. 
Equitable  relief  against  forfeiture  of  devise 
on  condition  of  payment  of 
money.     69:  842. 
§  28.  Provision  for  forfeiture  by  contesting. 
Validity  of  the  condition.  68:    447. 

From  the   standpoint   of  public  policy. 

68:  447. 
In  particular  cases.     68:  448. 
Operation.     68:  449. 

When  annexed  to  devise.    68:  449. 
When  annexed  to  legacy.     68:  450. 

Accompanied     with    gift    over    on 

breach.     68:450. 
Sufficiency  of  gift  over.    68:  450. 
Exceptions  to  operation.     68:  451. 

Where    condition     annexed     to     legacy 
without      gift      over      on 
breach.      68:451. 
Where  probabilis  causa  litigandi  exists. 
68 :  452. 
The    exception.     68:  452. 
What  amoimts  to  probabilis  causa 

litipandi.     68:  453. 
Rebuttal  by  findings  or.  or  defeat  of 
contest  proceeding.  68:453. 
Where  contestant  an  infant.    68:  453. 


What  amounts  to  breach  of  condition.     68: 
454. 
In  general.     68:  454. 
Where  beneficiary  not  record  party  to 

contest.  68:  454. 
Suit  to  construe  will.  68:  455. 
Enforcement  of  benefits  under  will.   68: 

455. 
Investigation  of  executor's  fraud.     68: 
455. 
Parties  entitled  to  assert  forfeiture.    68:455. 
Waiver  of  forfeiture.     68:  455. 
Condition  against  contest  in  connection  with 
the    doctrine    of     election. 
68:  456. 
Miscellaneous.    68:  457. 

7.  Revocation;    ademption;    advancements; 
general  or  specific  legacies. 

§  29.  Generally. 

As  to  Revocation,  Generally,  see  supra,  V.  §§ 
11,  12. 

As  to  Advancements,  Generally,  see  Ad- 
vancements. 

When  legacy  adeemed,  generally.     12:  569.* 

Ademption  by  advancement  to,  or  provision 
for,  legatee.  1:  203;*  12: 
569.* 

Ademption  sale  of  the  property;  change  or 
annihilation  of  fund.  1 : 
204;*  7:  487;*  12:  569.* 

Admissibility  of  evidence  of  testator's  in- 
tention as  to  ademption. 
1 :  203.* 

Ademption  as  to  residue.     1 :  203.* 

Distinction     between     specific     and   general 
legacies.    3 :  490.* 
Bequest  of  stock.     7:  390.* 

Doctrine  of  advancements  to  heirs.  12: 
566.* 

Advancement  on  note  of  legatee.    3:  850.* 

§  30.  Right  to  proceeds  of  land  under  a  de- 
vise. 

Generally.    58:  719. 

Land  voluntarily  conveyed  by  testator.  58: 
720. 

Land  taken  from  testator  by  compulsory 
proceedings.    58:  720. 

§  31.  Effect   of   divorce  to   revoke   gift   by 
will. 

Generally.     69:  940. 

When    status    mentioned    in    will  controls. 
69:  940. 
In  general.     69:  940. 
When   legatee    is    mentioned   bv   name. 
69:941. 

Effect  of  lapse  of  time  between  divorce  and 
testator's  death.     69 :  942. 

Effect  of  property  settlement.     69:  943. 

8.  Enforcement;  payment;   remedies. 

§  32.  Generally. 

Garnishment    of    residuary    legacies    before 

settlement.    .59:  387. 
Garnishment  of  husband's  interest  in  wife's 

legacy       or       distributive 

share.     47:  360. 
Application  of  statute  of  limitations  to  suit 

to  recover  lesacv.   8:  652.* 
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Legatee  or  devisee  as  real  party  in  interest 
by  whom  action  must  be 
brought.     64:  611. 

Action  or  suit  to  recover  legacy.     9:  203.* 

Payment  of  legacies.     9:  247.* 

Hight  to  interest  on  legacies.     9:  248.* 
Legacy  to  widow.    9:  251.* 

Right  of  legatee  to  dividends  on  stock.  45: 
393. 

Charging  realty  with  debts.     1 :  545.* 

How  testamentary  charge  on  land  created. 
9:  584.* 

Legacy  chargeable  on  residuary  estate;  ex- 
oneration of  personalty. 
9:  586.* 


WILSON  BILL. 


Validity  of,  see  Constitutional  Law,  166. 
See  also  Commerce,  124,  131-134. 


WIND. 

As  Act  of  God,  see  Act  of  God,  5. 
As  Proximate   Cause  of  Injury,  see  Proxi- 
mate Cause,  36-40,  127. 


WINDING-UP. 


Of  Loan  Association,  see  Building  and  Loan 

Associations,  VII. 
Of  Corporations  Generally,  see  Corporations, 

V. 
Of    Foreign    Corporation,    see    Corporations, 

VII.  d. 
Of  Insurance  Company,  see  Insurance,  I.  c. 


WINDOWS. 


Violation  of  Ordinance  as  to  Peeking  into, 

see  Disorderly  Persons,  2,  3. 
Injury  bv  Fall  of  Glass,  see  Negligence,  92; 

Trial,  351. 
Proximate  Cause  of  Injury  by  Fall  of,  see 

Proximate  Cause,  127. 


WINE. 

Editorial  Notes. 


As   intoxicating  liquor.     20:  647. 


WIRES. 

Requiring     Telephone     Company     to     Build 

Conduit    for,    see    Constitutional   Law, 

90.'). 
Electric  Wires.  Generally,  see  Electricity. 
Of    Electric    Light    Company.    Liability    for 

Negligent  Breaking,  see  Electric  Lights, 

1. 


Use  of,  by  Other  Electric  Company,  see 
Electric  Lights,  4. 

As  Additional  Servitude,  see  Eminent  Do- 
main, 403-415,  445-451. 

In  Streets  Generally,  see  Highways,  83-94; 
Telegraphs,  1,  2. 


WISCONSIN. 


Boundary  of,  see  Boundaries,  I,  4. 
Concurrent  Jurisdiction  of  Cause  of  Action 

Arising  on  Mississippi  River,  see  Courts, 

30-34. 


WITCHCRAFT. 


Editorial  Notes. 

Belief  in,  as  insane  delusion.    37:  272. 
Belief  in,  as  affecting  capacity  to  make  will 
or  deed.    16:  677. 


WITHDRAWALS. 


From   Loan   Association,   see   Building   and 

Loan  Associations,  VI. 
Of  Pleading,  see  Pleading,  I.  r. 
Of  Juror,  see  Trial,  I.  e. 


WITHOUT  RECOURSE. 

Indorsement    of,    on    Note,    see    Bills    and 
Notes,  III.  b,  3. 


WITNESSES. 


11. 


I.  Competency. 

a.  In  General. 

b.  Husband  or  Wife. 

c.  Effect    of    Death    or    Insanity  of 

Party. 
Examination. 

a.  In  General. 

b.  Cross-Examination. 

c.  Privilege. 

III.  Impeaching;    Discrediting;    Corroborat- 
ing. 
[V.  Credibility. 
V.  Fees. 
\I.  Editorial  Notes. 

Commitment  for  False  Evidence,  see  Appeal 
and  Error,  .551. 

Commitment  for  Refusal  to  Testify,  see 
Contempt,  60. 

Due  Process  in  Commitment  of,  see  Con- 
stitutional Law,  799. 

Instruction  as  to  J-ailure  of  Accused  to 
Testify,  as  Harmless  Error,  see  Appeal 
and  Error,  1042. 

Review  of  Discretionary  Rulings  as  to,  see 
Appeal  and  Error,  VII.  i,  4. 


WITNESSES,  I.  a. 
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First   Raisinjif  Objection   as   to,   on   Appeal, 

see  Appeal  and  Error,  VII.  j.  5. 
First  Objecting  on  Appeal  that  Witness  was 

not  Sworn,  see  Appeal  and  Error,  640. 
Removal   of,  as   a   Contempt   of  Court,  see 

Contempt,  12. 
Contempt  by,  see  Contempt,  39-43. 
Absence  of,  as  Ground  for  Continuance,  see 

Continuance  and  Adjournment,  7-12. 
For  Accused,  Filing  Indictments  against,  in 

Prese^jce  of  Jurors,  see  Criminal  Law, 

86. 
Right    of    Accused    to    Meet,    see    Crimnal 

Law,  96,  97. 
Waiver    of    Objection    to    Absence    of,    see 

Criminal  Law,   109. 
Deposition  of,  see  Depositions. 
Discovery  by,  see  Discovery  an3<Inspection. 
Presumption   from  Failure  to  Offer  Oneself 

as,  see  Evidence,  396. 
Presumption  from  Failure  to  Call,  see  Evi- 
dence, 397. 
Admissibility   of   Testimony  of,  in   Former 

Suit,  see  Evidence,  894-897. 
Opinions  and  Conclusions  of,  see  Evidence, 

VII.;  XIII.  §§  63-74. 
Privileged  Communications  to,  see  Evidence, 

X.  b;  XIII.  §  82. 
Review  of  Punishment  of,  for  Contempt,  see 

Habeas  Corpus,  32,  33. 
Relief   from  Judgment   for  Bribery  of,  see 

Judgment,  429. 
Before  Legislature,  see  Legislature,  21. 
Slander  by,  see  Libel  and  Slander,  129-135. 
Perjury  of,  see  Perjury,  2,  3. 
Requiring  Removal  of  Vail  by,   see   Refer- 
ence, 8. 
Right  of  Board  of  Equalization  to  Sue,  see 

Taxes,  469. 
Limitation  of   Number  of,  see   Appeal  and 

Error,  654;  Trial,  19. 
Proof  of  Will   bv  Attesting  Witnesses,  see 

Wills,  120-125. 
Exemption  of,  from  Service  of  Process,  see 

Writ  and   Process,   70-79. 
Subscribing   Witnesses   Generally,   see   Sub- 
scribing Witnesses. 
To  Chattel  Mortgage,  see  Chattel  Mortgage, 

To  Mortgage,  see  Mortgage,  24. 

To  Deeds,  see  Deeds,  1. 

To  Will,  Generally,  see  Wills,  L  b. 

To  Verbal  or  Holographic  Will,  see  Wills,  II. 


I.  Competency. 
a.  In  General. 

Cross-Examination   of    Accused,    see    infra, 
108-115. 

Restoring  Competency  of,  to  Criminal,  see 
Criminal  Law,  262. 

Of  Expert  Witness,  see  Evidence,  VII. 

Of  Attesting  Witnesses  to  Will,  see  Wills, 
120-122. 

Discretion  as  to  Competency  of  Expert  Wit- 
ness, see  Appeal  and  Error,  544,  545. 

Question  for  Jury  as  to,  see  Trial,  101-104. 

As  to  Privileged  Communications,  see  Evi- 
dence, X.  b. 

As  to  Execution  or  Attestation  of  Will,  see 
Wills,  119. 

L.R.A.    Dig,— 194. 


For   Editorial    Notes,   see   infra,   VI.   §§   2, 
4,  5. 

1.  A  witness  may  testify  to  the  fact  that 
he  saw  a  signal  torpedo  handed  to  a  person 
on  a  certain  day,  although  he  did  not  know 
at  the  time  what  the  article  was,  if  he  does 
know  at  the  time  he  testifies.  Cleveland,  T. 
&  V.  R.  Co.  v.  Marsh,  63  Ohio  St.  236,  58  N. 
E.  821,  52:  142 

2.  An  agent  of  the  government  weather 
bureau  in  charge  of  a  particular  station  may 
testify  as  to  whether  or  not  the  rainfall  of 
a  particular  day  was  excessive,  from  knowl- 
edge gained  by  an  examination  of  the  rec- 
ords of  the  station,  although  for  a  portion 
of  the  time  they  were  kept  by  his  predeces- 
sor in  office.  Scott  v.  Astoria  &  C.  River  R. 
Co.  43  Or.  26,  72  Pac.  594,  62:  543 

3.  The  competency  of  a  witness  in  case  of 
doubt  should  be  determined  by  the  court 
after  a  careful  examination  of  the  witness 
as  to  age,  capacitj',  and  moral  and  legal  ac- 
countability. State  v.  Michael,  37  W.  Va. 
565,  16  S.  E.  803,  19:  605 

4.  A  county  attorney  trying  a  criminal 
case  is  not  incompetent,  by  statute  or  legal 
polic}',  from  testifying  in  behalf  of  the  de- 
fendant as  to  contradictory  statements 
Tnade  by  one  of  the  state's  witnesses  on  a 
former  trial  of  the  case.  State  v.  Tabor, 
63  Kan.  542,  66  Pac.  237,  55:  231 
Interest  of  witness. 

Interest  as  Affecting  Credibility,  see  infra, 

202,  203. 
See  also  infra,  44,  61-69. 

5.  Interested  persons  arc,  by  the  law  of 
Louisiana,  competent  witnesses,  and  their 
testimony  is  binding  on  the  court,  unless 
overcome  by  counter  testimony,  or  irrecon- 
cilable with  the  known  facts  of  the  case. 
Marks  v.  New  Orleans  Cold  Storage  Co.  107 
La.  172,  31  So.  671,  57:  271 

6.  The  communication  by  a  woman  to  her 
family,  of  the  fact  of  her  engagement  to 
marry,  when  admissible  to  show  the  mutual- 
ity of  the  agreement,  may  be  proved  by  her 
own  testimony.  Lewis  v.  Tapman,  90  Md. 
294,  45  Atl.  459,  47 :  385 
Knowledge  of  meaning  of  oath. 

7.  One  who  is  entirely  ignorant  of  the 
meaning  of  the  ceremony  of  administering 
an  oath  is  not  a  competent  witness.  Lee  v. 
Missouri  P.  R.  Co.  Co.  67  Kan.  402,  73  Pac. 
110,  63:  271 
Religious  belief. 

Examination  as  to  Religious  Belief  for  Pur- 
pose of  Affecting  Credibility,  see  infra, 
201. 

For  Editorial  Notes,  see  infra,  VI.  §  6. 

8.  Belief  in  God  and  a  sense  of  account- 
ability to  him  for  false  swearing  are  indis- 
pensable to  the  competency  of  a  witness, 
and  this  requisite  is  not  removed  by  La.  act 
1886,  No.  29,  providing  that,  in  criminal 
prosecutions,  a  com[)etent  witness  is  a  per- 
son of  proper  understanding.  State  v. 
Washington,  49  La.  Ann.  1602,  22  So.  841, 

42:  553 

9.  Religious  opinion  or  belief,  or  want  of 
same,  is  not  a  test  or  qualification  of  the 
competency   of   citizens   to   testify   as    wit- 
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nesses  in  courts  of  justice,  under  111.  Const. 
1870.  art.  2,  §  3,  which  provides  that  "no 
person  shall  be  denied  any  civil  or  political 
right,  privilege  or  capacity,  on  account  of 
his  religious  opinions."  Hronek  v.  People, 
134  111.  139,  24  N.  E.  861,  8:  837 

Infant. 

Discretion     in     Examination     as    to    Com- 
petency, see  Appeal  and  Error,  543. 
Weight  of  Infant's  Testimony,  see  Evidence, 

2387. 
Admissibility  of  Declarations    of,    see    Evi- 
dence, 1555. 
For  Editorial  Notes,  see  infra,  VI.  §  7. 

10.  The  competency  as  a  witness  of  a  child 
over  four  years  of  age  is  a  question  ad- 
dressed to  the  discretion  of  the  trial  court. 
State  V.  Juneau,  88  Wis.  180,  59  N.  W.  580, 

24:  857 

11.  An  infant  of  such  tender  years  and 
mind  as  to  be  legally  irresponsible  for  her 
conduct,  and  to  have  no  conception  of  the 
legal  or  moral  obligation  of  an  oath,  or  of 
the  pains  and  penalties  for  false  swearing, 
is  not  a  competent  witness.  State  v. 
Michael,  37  W.  Va.  565,  16  S.  E.  803, 

19:  605 

12.  A  child  seven  years  of  age  is  com- 
petent as  a  witness,  if  possessed  of  the 
requisite  intelligence  and  a  sense  of  respon- 
sibility to  the  Supreme  Being  for  false 
swearing.  State  v.  Washington,  49  La.  Ann. 
1602,  22  So.  841,  42:  553 
Soundness  of  mind. 

For  Editorial  Notes,  see  infra,  VI.  §  5. 

13.  That  the  complaint  of  one  suing  for 
damages  for  personal  injuries  alleges  injury 
to  his  mind  does  not  prevent  the  court  in 
its  discretion  from  permitting  him  to  testify 
at  the  trial.  Dickson  v.  Waldron,  135  Ind. 
507,  34  N.  E.  506,  35  N.  E.  1,  24:  483 

14.  One  who  from  insanity  or  imbecility 
cannot  comprehend  the  obligation  of  an 
oath,  or  understand  and  intelligently  answer 
the  questions  put  to  him  by  the  court  on 
voir  dire,  is  incompetent  to  testify  under 
Neb.  Code  Civ.  Proc.  §  328.  State  v.  Meyers, 
46  Neb.  152,  64  N.  W.  697,  37:  423 

15.  A  lunatic  is  not  an  incompetent  wit- 
ness, unless  his  malady  involves  such  a  want 
or  impairment  of  faculty  that  events  are 
not  correctly  impressed  on  his  mind  or  re- 
tained in  his  memory,  or  imless  he  does  not 
understand  his  responsibility  as  a  witness; 
but  mental  incapacity  of  an  adult  which 
will  exempt  him  from  accountability  for 
contributory  negligence  will  prevent  his  be- 
coming a  witness.  Worthington  v.  Mencer, 
96  Ala.  310,  11  So.  72,  17:  407 
Deaf  mute. 

For  Editorial  Notes,  see  infra,  VI.  §  2. 

16.  An  untutored  deaf-mute  may  be  per- 
mitted to  testify  by  signs  through  an  inter- 
preter who  is  not  an  expert,  if  it  is  satis- 
factorily shown  that  the  latter  can  correctly 
interpret  the  eommimications  which  tlie 
witness  attempts  to  make.  State  v.  Weldon, 
39  S.  C.  318,  17  S.  E.  688,  24:  126 
Associate  in  crime. 

17.  The  evidence  of  an  accomplice  is,  in 
general,   admissible   against   a   prisoner   on 


trial.    Love  v.  People,  160  111.  501,  43  N.  E. 
710,  32:  139 

18.  One  jointly  indicted  with  others  may 
be  called  as  a  witness  for  the  state  after 
the  entry  of  a  nolle  prosequi  against  him. 

Id. 

19.  A  person  who  is  in  fact  a  principal  in 
an  oflfense,  and  is  in  reality,  but  under  an- 
other name,  charged  as  such  fn  the  indict- 
ment, is  incompetent  to  testify  in  behalf  of 
the  other  defendants,  under  Tex.  pode  Crim. 
Proc.  art.  731,  forbidding  principals,  accom- 
plices, etc.,  to  testify  for  each  other.  Ander- 
son V.  State,  27  Tex.  App.  177,  11  S.  W.  33, 

3:  644 

20.  It  is  a  settled  rule  of  evidence  that  an 
accomplice,  notwithstanding  the  turpitude 
of  his  conduct,  is  not,  on  that  account,  an 
incompetent  witness;  but  the  jury  may, 
if  they  please,  act  upon  his  evidence.  United 
States  v.  Lancaster,  44  Fed.  896,  10 :  333 
Judge. 

For  Editorial  Notes,  see  infra,  VI.  §  4. 

21.  A  judge  cannot  testify  as  a  witness 
in  a  criminal  trial  over  which  he  is  presid- 
ing, under  Sand.  &  H.  (Ark.)  Dig.  §  2965, 
providing  that  the  judge  may  be  called  as  a 
witness  by  either  party,  but  that  in  such 
case  it  is  in  the  discretion  of  the  court  to 
order  the  trial  to  take  place  before  another 
judge  or  jury.  Rogers  v.  State,  60  Ark.  76, 
29  S.  W.  894,  31 :  465 
Juror. 

22.  A  member  of  a  jury  impaneled  to  try 
a  case  is  not  by  this  fact  debarred  from  tes- 
tifying in  such  case  as  a  witness,  if  other- 
wise competent.  Savannah,  F.  &  W.  R.  Co. 
V.  Quo.  103  Ga.  125,  29  S.  E.  607,  40:  483 
Indorsing  names  on  information. 

First  Raising  Objection  as  to,  on  Appeal,  see 
Appeal  and  Error,  638. 

23.  The  failure  to  indorse  the  names  of 
witnesses  for  the  state  known  to  the  state's 
attorney  at  the  time,  upon  the  information 
as  required  by  N.  D.  Laws  1890,  chap.  71,  § 
2,  does  not  require  the  exclusion  of  such  wit- 
nesses upon  a  second  trial,  where  they  testi- 
fied without  objection  upon  the  first  trial. 
State  V.  Pancoast,  5  N.  D.  516,  67  N.  W. 
1052,  35:  518 

b.  Husband  or  Wife. 

Testimony  by  Widow,  see  infra,  38,  47,  51. 

Admissibility  of  Confessions  by  Wife,  see 
Evidence,  1446,  1447. 

Evidence  of  Statements  between,  see  Evi- 
dence, 1.508,  1517,  1518. 

In  Supplementary  Proceedings,  see  Execu- 
tion, 19. 

See  also  infra,  38,  44,  56. 

For  Editorial  Notes,  see  infra,  VI.  §  3. 

24.  In  a  suit  by  a  father  for  a  minor  child 
for  its  separate  use  and  benefit,  the  mother 
is  not  disqualified  as  a  witness,  because  she 
does  not  testify  for  or  against  her  husband, 
but  for  or  against  the  child ;  and  the  case  is 
not  affected  by  the  law  giving  the  parents 
the  enjoyment  of  the  estate  of  their  minor. 
Lapleine"  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co. 
40  La.  Ann.  661,  4  So.  875,  1:  .378 

25.  A   woman  who  sues  her  baileees  for 
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the  convorsion  of  property  cannot  testify 
against  them  as  to  any  personal  transac- 
tions with  her  husband,  when  they,  having 
delivered  the  propertj'  to  his  executors,  set 
up  his  ownership  as  a  defense.  Mullins  v. 
Chickering,  110  N.  Y.  513,  18  N.  E.  377, 

1 :  463 

26.  One  with  whom  a  person  is  alleged  to 
have  been  unlawfully  intermarried  while 
having  a  living  wife  is  competent  to  testify 
to  the  fact  of  the. marriage  which  is  alleged 
to  be  unlawful.  Com.  v.  Hayden,  163  Mass. 
453,  40  N.  E.  846,  28:  318 

27.  The  wife  of  a  defendant  in  an  indict- 
ment may  be  called  as  a  witness  against  his 
codefendants,  where  a  nolle  prosequi  has 
been  entered  as  to  him.  Love  v.  People, 
160  III.  501,  43  N.  E.  710,  ♦,    32:  139 

28.  A  woman  is  a  competent  witness  in 
an  action  against  a  man  whom  she  sues  for 
deceit  in  fraudulently  inducing  her  to  con- 
tract a  void  marriage  with  him.  Morrill  v. 
Palmer,  68  Vt.  1,  33  Atl.  829,  33:  411 

29.  Defendant  in  a  criminal  case  may  be 
required  to  testify  that  he  had  married 
the  state's  main  witness  just  prior  to  the 
trial,  even  though  he  married  her  for  the 
purpose  of  suppressing  her  testimony. 
Moore  v.  State,  45  Tex.  Crim.  Rep.  234,  75 
S.  W.  497,  67 :  499 

30.  The  state  cannot  place  on  the  stand 
the  wife  of  one  on  trial  for  a  crime,  and  ask 
her  questions  as  to  the  commission  of  the 
crime,  for  the  purpose  of  forcing  defendant 
to  object  to  her  testimony  against  him  in 
order  to  prejudice  his  case,  by  supporting  a 
theory  that  he  married  her  to  suppress  her 
testimony  under  a  statute  making  her  in- 
competent to  testify  against  him.  Id. 

31.  A  divorce  granted  after  the  commis- 
sion of  a  crime  by  the  husband  against  a 
third  person  will  not  make  the  former  wife 
a  competent  witness  against  him  respecting 
such  crime  or  conversations  with  the  hus- 
band during  marriage.  State  v.  Kodat,  158 
Mo.  125,  59  S.  W.  73,  51:  509 

32.  A  husband  cannot  waive  the  provi- 
sions of  a  statute  that  his  wife  shall  in 
no  case  testify  against  him  in  a  criminal 
prosecution  except  for  an  ofTense  committed 
against  her.  Brock  v.  State,  44  Tex.  Crim. 
Rep.  335,  71  S.  W.  20,  60:  465 
Crime  committed  by  one  against  the  other. 

33.  The  commission  of  incest  by  a  man  is 
not  a  crime  against  his  wife,  within  the 
meaning  of  a  statute  forbidding  the  latter 
to  be  a  witness  against  him  without  his  con- 
sent, except  when  he  is  prosecuted  for  the 
commission  of  a  crime  against  her.  State 
V.  Burt,  17  S.  D.  7,  94  N.  W.  409,        62:  172 

34.  A  wife  is  a  competent  witness  against 
her  husband  in  a  prosecution  for  bigamy, 
under  Xeb.  Code  Civ.  Proc.  §  3.31.  provid- 
ing that  husband  and  wife  shall  not  be  wit- 
nesses against  each  other  except  in  criminal 
proceedings  for  a  crime  committed  by  one 
against  the  other.  Mills  v.  State,  61  Xeb. 
689,  85  X.  W.  836,  57:  155 

35.  Offenses  committed  before  marriage 
are  not  within  an  exception  of  "cases  of 
criminal  violenoe  upon  one  by  the  other,"  in 
9,  statute  forbidding  husband  or  wife  to  tes- 


tify against   the   other.     People  v.   Curiale, 
137  Cal.  534,  70  Pac,  468,  59:  588 

36.  An  act  of  sexual  intercourse  with 
a  female  by  her  consent  when  she  was  under 
the  age  when  she  could  legally  consent  is  not 
an  act  of  criminal  violence  within  the  mean- 
ing of  an  exception  of  evidence  as  to  such 
acts,  in  a  statute  forbidding  a  woman  to  be 
a  witness  against  her  husband.  Id. 

37.  Bigamy  is  not  a  "personal  wrong  or  in- 
jury" to  the  lawful  husband  or  wife  of  the 
bigamist,  within  the  meaning  of  3  How. 
(Mich.)  Stat.  §  7546,  which  allows  the  testi- 
mony of  a  husband  or  wife  against  the  other 
in  cases  where  the  cause  of  action  grows 
out  of  a  personal  wrong  or  injury  done  by 
one  to  the  other.  People  v.  Quanstrora,  93 
Mich.  254,  53  N.  W.  165,  17:  723 

c.  EfTect  of  Death  or  Insanity  of  Party. 

Waiver  of  Objection  to  Testimony  by  Cross- 
Examination,  see  Appeal  and  Error, 
692a. 

Striking  out  Evidence  after  Admission,  see 
Trial,  34. 

See  also   Evidence,  1141. 

For  Editorial  Notes,  see  infra,  VI.  §  2. 

38.  A  widow  is  not  competent  to  testify 
in  support  of  a  daim  against  her  deceased 
husband's  estate,  as  to  an  antenuptial  agree- 
ment between  them.  Richardson  v.  Rich- 
ardson, 148  111.  563,  36  N.  E.  608,  26:  305 

39.  A  party  to  a  contract  with  a  deceased 
person,  as  well  as  to  a  cause  of  action 
against  his  estate,  is  incompetent  to  testify 
in  the  case.  Nowack  v.  Berger,  133  Mo.  24, 
34  S.  W.  489,  31:810 

40.  An  executor  may  call  one  who  is  suing 
on  a  claim  against  the  estate  as  a  witness 
and  compel  him  to  testify  as  to  transactions 
with  the  testator,  although  the  statute 
forbids  the  claimant  to  support  his  claim 
by  his  own  testimony  in  the  first  instance. 
Hay  v.  Peterson,  6  Wyo.  419,  45  Pac.  1073, 

34:  581 

41.  Testimony  of  a  person  as  to  improve- 
ments alleged  to  have  been  made  by  him  in 
part  performance  of  a  parol  agreement  of 
another  to  convey  the  lands  to  him  is  in- 
admissible as  against  the  estate  or  represen- 
tatives of  the  latter,  who  is  deceased.  Em- 
mel  v.  Hayes,   102  Mo.   186,   14  S.  W.  209, 

11:  323 

42.  Plaintiff's  deposition  taken  in  a  suit 
at  law  during  the  lifetime  of  the  original 
defendant  cannot,  under  Miss.  Code  1880, 
§  1002,  forbidding  any  person  to  testify 
to  establish  his  claim  against  the  estate  of 
a  deceased  per.son  originating  in  the  latter's 
lifetime,  he.  received  in  evidence  against  the 
estate  of  the  original  defendant  after  his 
death  and  a  revivor  of  the  cause,  although 
his  deposition  might  have  been  taken  at  the 
same  time  as  plaintiff's.  Howlett  v.  George, 
68   Miss.  703,  9  So.   885,  13:682 

43.  A  woman  cannot  testify  to  declara- 
tions made  by  her  father  as  to  a  gift  by  him 
to  her,  in  a  suit  against  her  bv  the  executor. 
Hopkins  v.  Manchester,  16  R.'l.  663,  19  Atl. 
243,  7:387 
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44.  In  a  suit  upon  a  promissory  note  by 
the  executor  of  the  deceased  payee  against 
the  maker's  administrator,  under  N.  Y.  Code 
Civ.  Proc.  §  829,  which  prohibits  "a  party  or 
person  interested  in  the  event"  from  testi- 
fying in  his  own  behalf  against  the  executor 
of  a  deceased  person  concerning  a  personal 
transaction  between  himself  and  decedent, 
neither  plaintiff  nor  his  wife  can  testify  as 
to  the  length  of  time  he  had  possession  of 
the  note,  or  that  indorsements  thereon  were 
in  his  handwriting  and  made  during  the 
lifetime  of  the  obligor,  where  the  wife  is 
entitled  to  a  share  of  the  proceeds  that  may 
be  recovered  on  the  note.  Mills  v.  Davis, 
113  N.  Y.  243,  21  N.  E.  68,  3:  394 

45.  Testimony  of  plaintiff  in  a  suit  against 
a  physician  as  the  surviving  partner,  in  re- 
spect to  the  deceased  partner's  declarations 
while  engaged  in  the  business  of  the  firm, 
is  not  inadmissible,  under  Ind.  Rev.  Stat. 
1881,  §  498,  making  an  interested  adverse 
party  incompetent  to  testify  against  an  ad- 
ministrator as  to  matters  in  decedent's  life- 
time, where  judgment  may  be  rendered 
against  the  estate.  Hess  v.  Lowrey,  122  Ind. 
225,  23  N.  E.  156,  7:  90 

46.  "The  opposite  party"  whose  testimony 
is  excluded  by  Mich.  Pub.  Acts  1885,  pp.  156, 
157,  as  to  matters  equally  within  the  knowl- 
edge of  a  deceased  person,  in  a  suit  by  the 
heirs,  assigns,  devisees,  legatees,  or  personal 
representatives  of  the  latter,  means  the  op- 
posite party  in  interest,  and  does  not  include 
an  executor  who  has  no  personal  interest  in 
the  controversy,  which  is  simply  one  between 
the  estates  of  two  deceased  persons.  Penny 
V.  Croul,  87  Mich.  15,  49  N.  W.  311,       13:  83 

47.  A  widow  is  one  of  the  "next  of  kin"  of 
her  decea.sed  husband,  within  the  meaning 
of  Iowa  Code,  §  3639,  protecting  the  "execu- 
tor, administrator,  heir  at  law,  next  of  kin, 
legatee,  devisee,  or  survivor,"  of  such  per- 
son from  the  testimony  of  an  adverse  party 
in  a  suit  as  to  any  personal  transaction  with 
the  deceased.  French  v.  French,  84  Iowa, 
655,  51  N.  W.  145,  15:  300 

48.  Testimony  by  the  donee  as  to  what 
was  said  to  him  by  a  decedent  as  to  certain 
bank  certificates  claimed  by  him  as  against 
the  estate  of  the  decedent's  widow  by  vir- 
tue of  an  alleged  gift  is  inadmissible  as 
within  the  spirit  and  intent  of  Shannon's 
(Tenn.)  Code,  §  5598,  providing  that  in  ac- 
tions by  or  against  executors  or  adminis- 
trators, in  which  judgments  may  be  ren- 
dered for  or  against  them,  neither  party 
shall  be  allowed  to  testify  against  the 
other  as  to  any  transactions  or  statements 
by  the  testator  or  intestate,  unless  called 
to  testify  thereto  by  the  opposite  party. 
Royston  v.  McCullev  (Tenn.  Ch.)  59  S. 
W.  725,  *  52:  899 

49.  A  waiver  of  the  statutory  right  to 
object  to  defendant's  testifying  on  his  own 
behalf  as  to  conversations  with  plaintiff's 
ancestor  upon  the  subject-matter  of  the 
litigation  is  effected  where  a  person  claim- 
ing a  right  of  way  by  prescription  over 
another's  land  calls  defendant  as  a  witness, 
find  examines  him  generally  as  to  the  habit 


and  custom  of  plaintifFs  ancestor  in  re- 
gard to  its  use,  and  the  extent  to  which 
and  circumstances  under  which  it  was  used. 
Dee  v.  King,  77  Vt.  230,  59  Atl.  839, 

68:  860 

50.  One  holding  a  deed  of  real  estate  and 
suing  for  possession  thereof  is  not  an  in- 
dorsee, assignee,  or  transferee  of  a  bond  for 
titles  given  by  a  person  since  deceased  to 
his  grantors,  within  the  meaning  of  a  stat- 
ute forbidding  testimony  by  the  opposite 
party  as  to  transactions  with  deceased  in 
suits  by  such  indorsees,  assignees,  and 
transferees.  Heard  v.  Phillips,  101  Ga.  691, 
31  S.  E.  216,  44:  369 

51.  A  wife  is  not  more  competent  to  tes- 
tify, in  establishing  her  claim  against  her 
husband's  estate,  to  transactions  with  or 
statements  by  the  testator  or  intestate, 
when  the  executor  or  administrator  of  her 
deceased  husband  is  a  necessary  party,  than 
any  other  witness.  Adoue  v.  Spencer  (N.  J. 
Err.  &  App.)   62  N.  J.  Eq.  782,  49  Atl.  10, 

56:817 

52.  Testimony  of  a  husband  in  his  own 
behalf,  in  an  action  brought  after  the  death 
of  his  wife  to  adjust  their  respective  rights 
in  a  note  secured  by  deed  of  trust  given 
for  money  loaned,  a  part  of  which  was  con- 
tributed by  each,  is  precluded  by  a  stat- 
ute providing  that  in  actions  where  one  of 
the  original  parties  to  the  contract  or  cause 
of  action  in  issue  and  on  trial  is  dead,  the 
other  party  shall  not  be  admitted  to  tes- 
tify in  his  own  favor.  Johnston  v.  Johnston, 
173  Mo.  91,  73  S.  W.  202,  61:  166 

53.  One  claiming  personal  property  under 
a  bill  of  sale  from  a  decedent  as  against 
an  administrator  of  the  latter's  widow  can, 
under  Shannon's  (Tenn.)  Code,  §  5598,  re- 
stricting testimony  of  the  adverse  party  in 
actions  against  executors  or  administrators, 
testify  to  the  fact  of  such  bill  of  sale,  and 
file  it  as  evidence,  and  also  state  where  he 
was  when  he  received  it  and  when  he  exe- 
cuted his  note  for  it,  but  cannot  state 
what  passed  between  him  and  the  decedent 
leading  up  to  the  trade,  or  that  it  was 
understood  between  them  that  the  note  was 
to  go  as  a  gift  to  a  third  person.  Royston 
V.  McCulley   (Tenn.  Ch.)   59  S.  W.  725, 

52:  899 

54.  The  payee  of  a  note  alleged  to  have 
been  made  by  one  since  deceased  is  incom- 
petent to  testify,  in  an  action  to  enforce 
its  payment,  that  the  note  was  in  his  pos- 
session prior  to  the  maker's  death,  where 
no  evidence  as  to  delivery  has  been  given, 
under  a  statute  forbidding  interested  wit- 
nesses to  testify  as  to  personal  transac- 
tions with  decedents  against  whose  estate 
claims  are  sought  to  be  established.  Hoag 
V.   Wright,   174  N.   Y.   36,  66   N.   E.   579, 

63:  163 

55.  Bondsmen  of  a  banker  who  received 
city  funds  are  not  incompetent  after  his 
death,  on  the  ground  that  they  are  the  real 
parties  in  interest,  to  testify  to  an  arrange- 
ment between  him  and  other  bankers  for 
dividing  the  deposits,  where  the  action  is 
by  Llie  city  for  the  funds  held  by  the  other 
banks  and  claimed  b^  his  assignee  for  cred- 
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itors  as  part  of  his  estate.  ^larquette  v. 
Wilkinson,    119    Mich.    413,    78   N.   W.   474, 

43:  840 
Agent  or  officer  as  witness. 

56.  A  wife  is  not  competent  to  prove  her 
agency  for  her  husband  in  order  to  make 
her  a  competent  witness  for  him,  under 
Vt.  Rev.  Laws,  §  1005,  as  to  a  contract 
with  a  person  who  has  since  died.  Sanborn 
V.  foln    (53  Vt.  590,  22  Atl.  716,  l4:  208 

67.  The  person  to  whom  the  keys  are  de- 
livered, and  who  receives  instructions  as  a 
trustee  for  the  donee  in  a  gift  causa 
mortis,  is  not  incompetent  to  testify  in  re- 
gard to  the  transaction,  after  tlie  donor's 
death,  on  the  ground  that  he  is' an  agent 
of  the  donee.  Devol  v.  Dye,  123  Ind.  321, 
24   K    E.   240,  7:  439 

58.  In  an  action  by  the  personal  repre- 
sentative of  a  deceased  employee  of  a  corpo- 
ration, to  recover  damages  from  the  cor- 
poration for  the  death  of  such  employee 
through  the  alleged  negligence  of  the  cor- 
poration, its  president,  who  is  also  one  of 
its  stockholders,  is  incompetent  to  testify 
generally  on  behalf  of  the  corporation,  and 
adversely  to  the  plaintiff.  Consolidated 
Ice  Mach.  Co.  v.  Keifer,  134  111.  481,  25  N. 
E.  799,  10:  696 

59.  A  salesman  of  a  corporation,  who  is 
also  a  director  and  stockholder  tnereof,  is 
not  a  party  to  a  contract  which  he  makes 
for  the  company,  so  as  to  be  incompetent 
under  ]Md.  Code.  art.  35,  §  2,  to  testify  in  an 
action  by  the  company  against  the  other 
party  to  the  contract,  who  has  become  in- 
sane. Flach  V.  Gottschalk  Co.  88  Md.  368. 
41  Atl.  008,  42:  745 
Death  of  agent  or  corporate  oflScer. 

60.  The  death  of  a  director,  who  was  also 
the  secretary  and  agent  of  a  corporation 
which  is  sued  as  defendant  on  a  contract 
made  by  him  with  plaintiff,  does  not,  under 
Md.  Code  1888,  art.  35,  §  1,  make  the  plain- 
tiff incompetent  to  testify  concerning  the 
contract,  as  such  director  was  not  an  "orig- 
inal partv."  South  Baltimore  Co.  v.  Muhl- 
bach,  69  Md.  395,  16  Atl.  117,  1:507 
Interested  third  persons. 

For   Editorial  Notes,   see   infra,   VI.   §   2. 

61.  One  interested  in  the  result  of  a  suit 
which  is  in  effect  between  the  estates  of 
two  deceased  persons,  although  brought 
against  an  executor  individually,  because 
of  a  right  to  share  in  the  e^ate  of  one  of 
the  deceased  persons,  is  excluded  by  Mich. 
Pub.  Acts  1885,  pp.  156,  157,  as  "an  oppo- 
site party,"  from  testifying  to  facts  equally 
within  the  knowledge  of  the  other  deceased 
person,  although  the  witness  is  not  a  party 
on  the  record.  Penny  v.  Croul,  87  Mich.  15, 
49  N.  W.  311,  13:  83 

62.  The  mother  of  an  alleged  illegitimate 
son  has  no  "interest  in  the  event"  which 
makes  her  incompetent  under  N.  Y.  Code 
dv.  Proc.  §  829,  to  testify  to  the  fact  of 
her  marriage  with  his  father,  in  an  action 
by  the  son  to  enforce  his  claim  as  an  heir 
of  his  father.  Eisenlord  v.  Clura,  126  N. 
Y.    552,    27    N.   E.    1024,  12:  836 

63.  One  to  whom  a  check  is  given  merely 
for    the    purpose    of    making    a    gift    causa 


mortis  to  a  third  person  to  whom  he  gives 
a  due-bill  of  the  amount  is  not  incomi>e- 
tent,  by  reason  of  interest,  to  testify,  in  a 
controversy  between  the  donee  and  the  do- 
nor's administrator,  as  to  the  validity  of 
the  gift:  Re  Taylor's  Estate,  154  Pa.  183, 
25  Atl.  1061,  18:  855 

In  will  case. 

64.  One  who  would  inherit  a  part  of  the 
testator's  property  but  for  the  will,  under 
W.  Va.  Code,  chap.  130,  §  23,  is  incompe- 
tent to  speak  of  the  testator's  capacity  to 
make  the  will.  Kerr  v.  Lunsford,  31  W. 
Va.  659,  8  S.  E.  493,  505,  2:  668 

65.  Witnesses  who  are  both  heirs  and 
devisees  of  a  testator  should  be  permitted 
to  testify  in  behalf  of  the  contestants  on  a 
contest  of  the  will,  unless  it  is  proved  that 
their  interest  is  with  the  contestants. 
Campbell  v.  Campbell,  130  111.  46G,  22  N. 
E.  620,  6:  167 

66.  The  testimony  of  a  legatee  on  the 
question  of  testamentary  capacity,  con- 
sisting of  his  observations  of  the  acts,  con- 
duct, and  conversations  of  the  testator  for 
several  days  during  which  he  was  in  at- 
tendance upon  him,  is  incompetent  under 
N.  Y.  Code  Civ.  Proc.  §  829.  Re  Eysaman's 
Will,  113  N.  Y.  62.  20  N.  E.  613,  3:- 599 

67.  A  legatee  who  supported  the  testa- 
tor upon  the  bed  in  his  arms  at  the  latter's 
request,  while  another  guided  his  hand  in 
subscribing  his  name  to  the  will,  is  in- 
competent to  testify  to  a  conversation  be- 
tween the  testator  and  the  subscribing  wit- 
nesses attending  the  attestation  and  pub- 
lication of  the  will.  The  whole  matter 
of  the  execution  of  the  will  constitutes  but 
a  single  transaction,  and  he  is  therefore  in- 
competent to  testify  to  any  part  of  it. 

Id. 

68.  N.  Y.  Code  Civ.^  Proc.  §  2544,  provid- 
ing that  "a  person  is  not  disqualified  or 
excused  from  testifying  respecting  the  exe- 
cution of  a  will  by  a  provision  therein, 
whether  it  is  beneficial  to  him  or  other- 
wise," refers  to  subscribing  witnesses  alone, 
and  does  not  make  a  legatee  who  is  not  a 
subscribing  witness  competent  to  testify  to 
a  personal  transaction  or  communication 
with  the  testator,  contrary  to  §  829.         Id. 

69.  Persons  who  would  take  as  heirs  or 
next  of  kin  in  case  of  intestacy  are  not  dis- 
qualified, under  Neb.  Code  Civ.  Proc.  §  329, 
providing  that  no  person  having  a  direct 
legal  interest  in  the  result  of  any  civil  ac- 
tion, when  the  adverse  party  is  the  repre- 
sentative of  a  deceased  person,  shall  be  per- 
mitted to  testify  to  any  transaction  or  con- 
versation with  the  deceased  person,  from 
testifying  as  to  transactions  and  conversa- 
tions with  the  deceased  in  a  contest  over  an 
alleged  will.  Williams  v.  Miles,  68  Neb.  463, 
04  N.  W.  705,  62:  383 


II.  Examination. 

a.  In  General. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, VII.  m,  3,  o,  (4.) 
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Discretion  in  Permitting  Leading  Questions, 
see  Appeal  and   Error,  547,  548. 

Sufficiency  of  Objection  to  Leading  Ques- 
tions,  see  Trial,  62. 

Admissibility  of  Memoranda  in  Evidence, 
see  Evidence,  IV.  q. 

Permitting  Answer  to  Preliminary  Ques- 
tions,  see    Trial,    11. 

For  Editorial  Notes,  see  infra,  VI.  §§  8,  9, 
11. 

70-71.  A  witness  cannot  refuse  to  an- 
swer a  question  merely  because  it  calls  for 
immaterial  evidence.  Harding  v.  American 
Glucose  Co.  182  III.  551,  55  N.  E.  577, 

64:  738 

72.  The  trial  judge  may,  in  the  exercise 
of  his  discretion,  interrogate  witnesses  to 
aid  in  eliciting  material  matter  suggested 
by  the  evidence.  De  Ford  v.  Painter,  3 
dkla.  80,  41  Pac.  96,  30:  722 

73.  Refusing  questions  leading  in  form 
after  similar  ones  have  been  answered  is 
proper.  Manufacturers'  Acci.  Indemnity  Co. 
V.  Dorgan,  16  U.  S.  App.  290,  7  C.  C.  A.  581, 
58   Fed.   945,  22:  620 

74.  A  court  does  not  abuse  its  discretion 
in  interfering  to  prevent  questions  to  be 
asked  of  counsel  as  a  witness  for  his  client, 
in  such  form  as  to  call  out  certain  facts 
and  exclude  others  connected  with  the  same 
transaction.  Tyler  v.  Waddingham,  58 
Conn.  375,  20  Atl.  335,  8:  657 

75.  After  a  witness  has  testified  positive- 
ly to  a  fact,  there  is  nothing  to  prevent 
counsel  from  formulating  questions  to  be 
propounded  to  him,  on  the  theory  that  the 
testimonv  already  given  is  true.  Barndt 
V.  Frederick.  78  Wis.  1,  47  N.  W.  6,      11 :  199 

76.  A  statement  by  counsel  in  interroga- 
ting a  witness  by  whom  he  wishes  to  es- 
tablish the  existence  of  a  custom  upon 
which  he  claims  the  law  of  the  case  depends, 
of  the  rule  which  he  understands  to  have 
been  established  by  usage,  which  statement 
has  no  interrogative  form  whatever,  is  ob- 
noxious to  the  objection  that  it  states  a 
proposition  of  law.  Blake  v.  Stump,  73  Md. 
160,  20  Atl.  788,  10:  103 
Re-examination. 

Curing  Previous  Error  by,  see  Appeal  and 
Error,   974. 

Prejudicial  Error  as  to,  see  Appeal  and  Er- 
ror, 932. 

77.  To  permit  a  witness  on  re-examina- 
tion to  go  into  an  extended  account  of  al- 
leged machinations  of  a  party  against  whom 
she  testifies,  to  entrap  her  into  a  house  of 
ill  fame  and  have  her  arrested,  is  error 
when  the  court  has  refused  to  permit  cross- 
examination  as  to  the  fact  of  such  arrest. 
Tucker  v.  Tucker,  74  Miss.  93,   19  So.  955, 

32:  623 
Refreshing  memory. 
For  Editorial   Notes,   see   infra,  VI.   §   9. 

78.  A  witness  may  consult  price  lists  to 
refresh  his  memory  as  to  the  price  of  cer- 
tain articles  therein  listed,  where  sucli  lists 
are  recognized  by  the  trade  as  authoritative 
and  the  items  are  too  numerous  to  l)e  car- 
ried in  memory.  Nelson  v.  Columbia  Iron 
Works  &  D.  D.  Co.  76  Md.  354,  25  Atl.  417, 

17 :  851 


79.  A  witness  may  testify  from  the  rec- 
ord of  his  testimony  at  a  former  trial 
if  he  swears  that  the  evidence  then  given 
was  true,  and  he  testifies  to  certain  facta 
of  his  own  recollection,  although  he  has 
only  an  imperfect  recollection  of  the  events 
there  narrated  after  hearing  it  read,  under 
a  statute  providing  that  a  witness  may  tes- 
tify from  a  writing  made  when  the  facts 
therein  stated  were  fresh  in  his  memory,  or 
he  knew  that  the  facts  were  correctly 
stated  therein,  although  he  retained  no  rec- 
ollection of  the  particular  facts.  People 
v.  McFarlane,  138  Cal.  481,  71  Pac.  568, 
72  Pac.  48,  61 :  245 

b.  Cross-Examination. 

Of  Accused  to  Show  that  He  Married  Wit- 
ness so  as  to  Render  Her  Testimony 
Incompetent,  see  supra,  29. 

Contradiction  of  Testimony  Given  on  Cross- 
Examination,  see  infra,  163-167,  174, 
181. 

As  Constituting  Waiver  of  Objection  to 
Testimony,   see    supra,   70. 

Waiver  of  Objection  by,  see  Appeal  and 
Error,  692,  692a. 

Review  of  Discretion  as  to,  see  Appeal  and 
Error,  539,  549. 

Curing  Error  as  to,  see  Appeal  and  Error, 
970,   973. 

Prejudicial  Error  as  to,  see  Appeal  and 
Error,  934,  1099. 

Waiver  of  Privilege  by  Answers  on,  see  Evi- 
dence,   1511. 

See  also  infra,   181,  186. 

For  Editorial  Notes,  see  infra,  VT.  §§  8-11. 

80.  The  cross-examination  of  a  witness, 
though  necessarily  confined  to  the  subjects 
to  which  the  direct  examination  was  ad- 
dressed, need  not  be  limited  to  the  particu- 
lar facts  to  which  he  testified  on  direct  ex- 
amination; and  a  subject,  having  once  been 
opened,  mav  be  exhausted.  State  v.  Pan- 
coast,  5  N.  D.  516,  67  N.  W.  1052,       35:  518 

81.  A  witness  may  be  properly  asked  on 
cross-examination  how  a  private  crossing 
came  to  be  put  in  over  a  railroad,  where  he 
has  testified  in  chief  that  he  knew  who 
put  it  in  and  when  it  was  put  in.  Rey- 
nolds V.  Great  Northern  R.  Co.  32  U.  S.  App. 
577,  16  C.  C.  A.  435,  69  Fed.  808,  29:  695 

82.  The  question  how  many  handwrit- 
ings a  witness  finds  on  pieces  of  paper 
which  have  "not  been  in  the  case  may  be 
excluded  as  raising  a  collateral  issue  on 
cross-examination  of  a  witness  to  hand- 
writing. State  V.  Griswold,  67  Conn.  290, 
34  Atl.  1046,  33:  227 

83.  Inquiry  as  to  the  cost  of  buildings 
and  the  value  of  a  portion  of  the  real  es- 
tate detached  from  the  rest  is  legitimate 
cross-examination,  where  the  witness  has 
testified  to  the  value  of  a  farm  including 
a  tenement  house  and  wood  lot.  Morrill 
V.  Palmer,  68  Vt.  1,  33  Atl.  829,         33:  411 

84.  A  banker  who.  to  show  that  deposits 
were  not  received  with  his  knowledge  or 
consent,  testifies  that  on  the  day  they 
were  received  he  went  to  another  town, 
and  telephoned  those  in  charge  of  the  bank 
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not  to  receive  any  more  deposits,  may  be 
asked  on  cross-examination  how  long  he 
remained  at  that  place,  and  whether  or  not 
on  his  return  he  found  any  deposits  to  have 
lx»en  made  after  his  instructions  not  to 
receive  them,  for  the  purpose  of  fully  dis- 
closing his  oennection  with  the  deposit. 
State  v.  Eifert,  102  Iowa,  188,  65  N.  W. 
309,  71  N.  W.  248,  38:  48.5 

8.5.  A  party  has  no  right  to  cross-examine 
a  witness  except  as  to  facts  and  circum- 
stances connected  with  matters  stated  in 
his  direct  examination.  Rosum  v.  Hodges. 
1  S.  I).  .308,  47  N.  W.  140,  9:  817 

88.  Where  a  certain  subject^  has  not  been 
touched  upon  on  direct  examination,  evi- 
dence in  relation  thereto  cannot  be  elicited 
on  cross-examination.  Anheuser-Busch 
Brew.  Asso.  v.  Hutmacher,  127  111.  652,  21 
N.   E.   626,  4:  575 

87.  The  extent  to  which,  upon  cross-ex- 
amination, immaterial  questions  may  be 
put  to  witnesses,  rests  in  the  sound  discre- 
tion of  the  trial  court.  Shelby  v.  Clagett, 
46  Ohio  St.  549,  2z  N.  E.  407,  5:  606 

88.  A  witness  cannot  be  asked,  even  on 
cross-examination,  concerning  his  knowledge 
of  the  conduct,  or  of  particular  acts,  of  a 
defendant  or  other  person  whose  character 
is  involved  in  the  issue.  Moulton  v.  State, 
88  Ala.   116,  6  So.  758,  6:  301 

89.  On  the  cross-examination  of  a  woman 
as  to  the  insanity  of  a  testatrix,  she  may 
be  asked  whether  testatrix  did  not  attend 
a  certain  banquet.  Prentis  v.  Bates,  93 
Mich.  234,  53  N.  W.  153,  17:  494 

90.  A  conductor  who  testifies  that  he 
did  not  employ  a  brakeman  who  sues  for 
injuries  may  properly  testify  on  cross-ex- 
amination that  he  gave  plaintiff  25  cents 
with  which  to  procure  his  breakfast, — es- 
pecially where  all  the  acts  of  both  during 
the  trip  are  told  in  detail.  Fox  v.  Chica- 
go, St.  P.  &  K.  C.  R.  Co.  86  Iowa,  368,  53 
N.  W  259,  17:  289 

91.  On  cross-examination  of  an  officer 
who  served  a  warrant,  in  an  action  against 
him  and  others  for  false  imprisonment,  he 
cannot  be  asked  as  to  communications  to 
him  from  an  attorney  for  the  plaintiff  in 
respect  to  matters  out  of  which  the  cause 
of  arrest  grew,  and  which  was  foreign  to 
the  issue,  where  the  other  defendants  knew 
nothing  of  the  matter.  Marks  v.  Sullivan, 
8  Utah,  406,  32  Pac.  668,  20:  590 

92.  An  insurance  agent's  knowledge  of  an 
applicant's  deafness,  before  the  signing  of 
the  application,  may  be  shown  by  cross- 
examination  of  the  company's  witnesses  in 
a  suit  on  tlie  policy.  Follett  v.  United 
States  Mut.  Acci.  Asso.  107  N.  C.  240,  12 
S.   E.   370,  12:315 

93.  On  cross-examination  of  plaintiff,  in 
an  action  for  personal  injuries,  she  may 
properly  be  asked  as  to  her  failure  to  call 
a  physician  the  night  of  the  injury.  Mc- 
Fadd'en  v.  Santa  Ana,  O.  &  T.  Street  R.  Co. 
87  Cal.  464,  25  Pac.  681,  11:  252 

94.  Refusal  to  permit  an  agent  who,  hav- 
ing effected  insurance  on  his  principal's 
property,  surrenders  the  policy  without  col- 
lecting the  principal's  loss,  to  be  asked  on 


cross-examination  whether  or  not  the  prop- 
erty was  covered  by  other  policies,  is  not 
error,  where  it  does  not  appear  what  he  had 
testified  to  on  direct  examination,  or  that 
the  fact  of  other  insurance  was  an  issue  in 
the  case.  Johnston  v.  Charles  Abresch  Co. 
123   Wis.    130,    101    N.    W.    395,  68:  934 

95.  One  who  has  testified  that  no  prior 
accident  had  ever  happened  by  the  use  of 
a  pulley  and  belt  by  which  an  employee 
was  injured,  during  the  four  years  that  it 
had  been  running,  cannot  be  cross-examined 
as  to  other  accidents  which  had  happened 
in  the  mill  during  that  time.  Duntlev  v. 
Inman,   P.   &  Co.   42  Or.   334,   70   Pac.  '529, 

59:785 

96.  One  accused  of  holding  another  in 
front  of  him  as  a  shield  from  an  impend- 
ing explosion  cannot,  on  cross-examination 
in  a  suit  for  damages  for  the  injuries,  be 
shown  not  to  have  exhibited  proper  sympa- 
thy or  paid  proper  attention  to  plaintiff 
after  the  injury.  Laidlaw  v.  Sage,  158  N.  Y. 
73,  52  N.  E.  679,  44:  216 
To  discredit  witness. 
Cross-Examination    of    Accused,    see    infra, 

111-113. 
Cross-Examination  of  E.xpert  Witness,  see 
infra,    119-123. 

97.  A  witness  on  cross-examination  may, 
for  the  purpose  of  affecting  his  credibility, 
be  asked  questions  which  may  tend  to  de- 
grade, disgrace,  or  incriminate  him,  but  sub- 
ject to  his  constitutional  privilege.  State 
V.  Pancoast,  5  N.  D.  516,  67  N.  W.   1052, 

35:  518 

98.  Interrogatories  put  to  a  witness  on 
cross-examination,  for  the  purpose  of  im- 
pairing his  credibility  by  showing  bad 
character,  must  be  confined  to  specific 
facts,  and  be  so  framed  that  the  witness 
can  squarely  admit  or  deny  them;  and  in- 
sinuating questions  from  which  a  possible 
inference  of  guilt  of  collateral  crimes  might 
arise  are  improper.  Id. 

99.  Defendant  in  a  criminal  case  cannot 
be  asked,  for  the  purpose  of  affecting  his 
credibility  as  a  witness,  as  to  the  commis- 
sion of  a  collateral  crime  more  than  twenty 
years  before,  as  there  has  been  ample  time 
to  repent  and  atone.  Id. 

100.  To  impeach  a  witness  questions  may 
be  asked  on  cross-examination  as  to  specific 
acts  involving  moral  turpitude,  upon  which 
his  answers  will  be  conclusive  and  which 
he  may  refuse  to  answer  if  his  answer  will 
tend  to  incriminate  himself.  Zanone  v. 
State,  97  Tenn.  101,  36  S.  W.  711,        35:  556 

101.  A  woman  suing  for  damages  for 
wrongful  arrest  on  a  charge  which  involves 
an  imputation  upon  her  chastity  may  be 
asked  if  she  has  not  been  previously  ar- 
rested upon  similar  charges.  Texas  M.  R. 
Co.   V.   Dean,   98   Tex.   517,   85   S.   W.   1135, 

70:  943 

102.  A  witness  who  has  testified  as  to 
dissatisfaction  with  the  methods  of  a  party 
in  mining  ore  may  be  asked  on  cross-e.xam- 
ination  if  he  did  not  afterwards  propose 
to  contract  with  him  for  mining.  Worth- 
ington    V.    Owin,    11.9   Ala.   44,   24    So.    739, 

43:  382 
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103.  A  woman  suing  to  recover  damages 
for  the  negligent  killing  of  her  husband,  for 
the  benefit  of  herself  and  her  minor  chil- 
dren by  him,  cannot  be  compelled  to  tes- 
tify on  cross-examination  to  the  fact  that 
she  has  given  birth  to  an  illiegitimate 
child  since  his  death,  for  the  purpose  of  af- 
fecting her  credibility  as  a  witness.  Kolb 
V.   Union  R.  Co.  23  R.  I.   72,  49  Atl.   392, 

54:  646 

104.  On  cross-examination  of  one  of  the 
parties  'for  whose  use  a  suit  is  brought 
he  cannot  be  asked  what  he  paid  a  woman 
for  her  interest  in  the  suit,  in  order  to 
affect  the  credit  of  her  husband  as  a  witness 
in  the  case,  where  there  is  no  issue  to  which 
the  inquiry  is  pertinent.  Livermore  Foun- 
dry &  M.  Co.  V.  Union  Compress  &  Storage 
Co.  105  Tenn.  187,  58  S.  W.  270,       53:  482 

105.  The  court  may,  in  its  discretion,  ex- 
clude questions  requiring  a  witness  to  state 
whether  he  had  not  made  statements  out 
of  court  contradictory  to  his  testimony, 
where  no  time  or  place  is  specified.  Brad- 
ley V.   Gorham,  77   Conn.  211,   58  Atl.   698, 

66:  934 

106.  A  son  of  defendant  on  trial  for 
rape  who  has  testified  in  behalf  of  the 
accused  cannot  be  asked  on  cross-examina- 
tion under  the  guise  of  impeaching  him  if 
he  has  not  stated  to  a  specified  third  per- 
son that  he  suspected  his  father  of  having 
committed  a  similar  offense  with  other 
girls,  one  of  whom  was  a  member  of  his 
family,  and  that  such  conduct  on  the  part 
of  the  accused  caused  the  death  of  the  wit- 
ness's mother,  and  if  the  witness  did  not  at 
such  conversation  cry  and  say  that  he 
could  not  go  against  his  father  even  if  he 
was  guilty.  State  v.  Irwin,  9  Idaho,  35,  71 
Pac.  608,  60:  716 

107.  An  accomplice  may  be  asked  on 
cross-examination  in  a  murder  case  if  he 
expects  to  be  hung.  State  v.  Kent,  4  N. 
D.  577,  62  N.  W.  631,  27:  686 
Of  accused. 

For  Editorial  Notes,  see  infra,  VI.  §  10. 

108.  An  accused  who  testifies  for  himself 
at  his  own  option  subjects  himself  to  cross- 
examination  to  the  same  extent  as  other 
witnesses.  State  v.  -Griswold,  07  Conn.  290, 
34  Atl.  1046,  33:  227 

109.  By  availing  himself  of  the  statutory 
privilege  of  becoming  a  witness  in  his  own 
behalf,  an  accused  person  waives  his  con- 
stitutional exemption  from  being  a  witness 
against  himself,  and  places  himself  in  the 
attitude  of  any  other  witness  in  respect 
to  the  right  of  cross-examination.  People 
V.  Tice,  131  N.  Y.  651,  30  N.  E.  404,      15:  669 

110.  A  defendant  in  a  criminal  case  does 
not  by  taking  the  stand  in  his  own  behalf, 
waive  his  privilege  to  decline  to  answer 
questions  the  answers  to  which  may  tend 
to  convict  him  of  collateral  crimes,  when 
such  questions  are  asked  solely  to  affect  his 
credibilitv.  State  v.  Pancoast.  5  N.  D.  510, 
67  N.  W.'l052,  •       35:  518 

111.  A  defendant  in  a  criminal  case  who 
testifies  in  his  own  behalf  may  be  required 
to   answer    any    relevant    and    proper    ques- 


tion on  cross-examination  that  will  tend  to 
convict  him  of  the  crime  for  which  he  is 
being  tried,  although  such  answer  may  also 
tend  to  convict  him  of  some  collateral 
crime;  and  he  cannot  avail  himself  of  the 
constitutional  privilege.  Id. 

112.  A  defendant  in  a  criminal  case  can- 
not be  questioned  as  to  matters  wholly  re- 
mote from  the  question  of  guilt  or  inno- 
cence of  the  crime  charged,  so  as  to  amount 
to  a  general  assault  upon  his  character. 
State  V.  Gleim,  17  Mont.  17,  41  Pac.  998, 

31 :  294 

113.  It  is  proper  for  the  prosecution,  on 
cross-examination  of  a  defendant  charged 
with  murder,  to  interrogate  him  as  to  the 
possession  of  certain  dies  and  plates,  and 
also  as  to  his  visit  to  an  engraver  for  the 
purpose  of  obtaining  a  die,  in  order  to  im- 
peach his  credibility  by  connecting  him 
with  a  nefarious  occupation.  People  v.  Gib- 
lin,  115  N.  Y.  196,  21  N.  E.  1062,         4:  757 

114.  Cross-examination  of  a  person  who 
has  interposed  the  defense  of  insanity  to  a 
charge  of  homicide,  and  who  has  taken 
the  stand  to  testify  as  to  his  age,  nativity, 
place  of  birth,  and  service  in  the  Union 
Army,  may  extend  to  questions  relating  to 
events  in  his  life,  which  serve  to  test  his 
memory,  and  to  conversations  with  the  de- 
ceased shortly  before  the  homicide,  as  bear- 
ing on  the  question  of  motive.  People  v. 
Tice,  131  N.  Y.  651,  30  N.  E.  494,        15:  669 

115.  In  making  a  statement  an  accused 
person  is  not  subject  to  cross-examination 
without  his  consent,  and  he  cannot  be  sub- 
jected thereto  because  he  incorporates  in 
his  statement  the  answer  to  a  question  that 
his  counsel  asked  permission  to  suggest  to 
him,  after  the  judge  had  refused  such  per- 
mission and  had  notified  accused  that,  if  he 
answered  that  question,  he  would  subject 
himself  to  cross-examination.  Walker  v. 
State,  116  Ga.  537,  42  S.  E.  787,  67:  426 

As  to  bias. 

For  Editorial  Notes,  see  infra,  VI.  §  11. 

116.  Cross-examination  of  a  witness  about 
coming  on  a  pass  need  not  be  permitted 
without  offering  to  connect  the  party  who 
produces  him  with  the  pass  if  he  had  one. 
Hobart  v.  Young,  63  Vt.  363,  21  Atl.  612, 

12:  693 

117.  On  cross-examination  of  defendant, 
sued  as  an  indorser,  it  may  be  shown,  in 
order  to  prove  the  extent  of  his  interest, 
that  in  the  event  of  defeat  he  will  have  to 
pay  the  whole  judgment,  without  any  pros- 
pect of  reimbursement,  betcause  of  the 
maker's  insolvency.  Cady  v.  Bradshaw,  116 
N.  Y.  188,  22  N.  E.  371,  5:  557 

118.  A  part  of  the  sum  sued  for  being 
the  expenses  of  resale,  and  the  broker  who 
made  it  being  a  witness  for  the  plaintiff,  it 
was  proper  to  inquire  of  him  on  cross-ex- 
amination, not  only  as  to  the  amount  of 
his  commissions,  but  whether  they  had 
been  paid  or  not.  Miller  v.  Moore,  83  Ga. 
684.  10  S.  E.  360,  6-  374 
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Of  expert  witness. 

Contradiction  of,  see  infra,  177-179. 

For  Editorial  Notes,  see  infra,  VI.  §  9. 

119.  A  medical  expert  who  had  diagnosed 
an  injury  as  dislocation  of  the  cervical  ver- 
tebrae, complicated  with  a  fracture,  and  tes- 
tified that  the  accepted  treatment  of  a  dis- 
location of  cervical  vertebrae  as  laid  down  by 
the  medical  authorities  is  a  reduction  of  the 
dislocation,  may  be  asked  on  cross-examina- 
tion whether  a  certain  work  admitted  by 
him  to  be  a  standard  authority  does  not  lay 
down  that,  where  the  dislocation  is  compli- 
cated with  a  fracture,  a  physician  would 
not  be  justified  in  attempting  tg  reduce  the 
dislocation.  Wittenberg  v.  Oflsgard,  78 
Minn.  342,  81  N.  W.  14,  47:  141 

120.  On  the  cross-examination  of  a  wit- 
ness testifying  as  an  expert,  for  the  purpose 
of  testing  his  skill  and  accuracy,  counsel 
may  ask  him  hypothetical  questions  perti- 
nent to  the  inquiry,  assuming  facts  having 
no  foundation  in  the  evidence.  Williams  v. 
Great  Northern  R.  Co.  08  Minn.  55,  70  N. 
W.  860,  37:  199 

121.  It  is  competent  on  cross-examination, 
for  the  purpose  of  testing  his  skill,  to  ask  a 
medical  witness  his  opinion  as  to  the  prob- 
able results  of  an  injury  to  the  person. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Lucas,  119 
Ind.  583,  21  N.  E.  968,  6:  193 

122.  A  medical  expert  may  be  cross- 
examined  by  asking  him  whether  certain 
statenfents  are  not  made  by  authorities  on 
the  subject,  and  the  statement  may  be  read 
from  a  medical  book  in  asking  the  ques- 
tion. Hess  V.  Lowrey,  122  Ind.  225,  23  N.  E. 
15G,  7:90 

123.  Plaintiff's  expert  witness  may  be 
asked  on  cross-examination,  after  testifying 
that  he  had  attended  a  consultation  as  to 
the  plaintiff's  ailments,  what  was  the  seri- 
ous thing  to  attend  to,  and  what  treatment 
was  advised  at  the  consultation.  McFad- 
den  V.  Santa  Ana,  O.  &  T.  Street  R.  Co.  87 
Cal.  464,  25  Pac.  681,"  11:252 
In  libel  case. 

124.  In  an  action  for  libel,  a  question  to 
the  plaintiff  on  cross-examination,  as  to 
whether  the  same  publication  had  not  ap- 
peared in  other  papers,  is  irrelevant  and  im- 
proper. Haves  v.  Press  Co.  127  Pa.  642.  18 
Atl.  331,       "  5:  643 

125.  On  cross-examination  of  the  plain- 
tiff in  an  action  for  libel  by  a  newspaper,  in 
respect  to  his  action  as  a  juror  in  a  certain 
case,  he  may  be  asked  whether  the  other 
newspapers  in  the  place  did  not  also  severe- 
ly criticize  the  verdict.  Welch  v.  Tribime 
Pub.  Co.  83  Mich.  661,  47  N.  W.  562,  11:  233 

126.  A  question  on  cross-examination  as 
to  how  many  men  plaintiff  owes  besides  de- 
fendant in  the  city  where  he  lives  is  not 
proper  in  a  suit  for  libel  in  publishing  him 
as  a  delinquent  debtor.  Muetze  v.  Tuteur, 
77  Wis.  236,  46  N.  W.  123.  9:  86 
Re-cross-examination. 

For  Editorial  Notes,  see  infra.  VT.   §   10. 

127.  It  is  proper  to  limit  the  re-cross-ex- 
amination of  a  witness  who  has  been  ex- 
amined and  fully  cross-examined  and  subse- 


quently recalled  and  re-examined  in  chief, 
to  the  matters  testified  to  by  the  witness 
upon  such  re-examination.  Moellering  v. 
Evans,  121  Ind.  195,  22  N.  E.  989,       6:  449 

c.  Privilege. 

Prosecuting  Attorney  Examined  as  Witness 
for  Defense,  see  supra,  4. 

On  Cross-Examination  of  Accused,  see 
supra.  108-115. 

Waiver  by  Accused  Taking  Stand  as  Wit- 
ness, see  supra,  108-115. 

Waiver  Generally,  see  Evidence,  1511. 

Of  Person  Charged  with  Contempt,  see  Con- 
tempt, 71. 

Privilege  of  Accused  against  Self-Crimina- 
tion, see  Criminal  Law,  87,  98-102. 

Presumption  from  Claiming  Privilege,  see 
Evidence,  400. 

Compelling  Disclosure  of  Possession  of  De- 
cedent's Property,  see  Executors  and 
Administrators,  111. 

Right  to  Ask  .Juror  Criminating  Question, 
see  Jury,  103. 

Privilege  of  Exemption  of,  from  Service  of 
Process,  see  Writ  and  Process,  70-79. 

For  Editorial  Notes,  see  infra,  VI.  §§  1, 
12. 

128.  A  witness  cannot  be  compelled  in 
any  judicial  or  other  proceeding  to  disclose 
facts  or  circumstances  which  can  be  used 
against  him  as  admissions  of  guilt  or  con- 
nection with  any  criminal  offense  with 
which  he  may  be  charged,  or  the  sources 
from,  or  means  by  which,  evidence  of  its 
commission  or  his  connection  therewith  may 
be  obtained.  Ex  parte  Senior,  37  Fla.  1,  19 
So.   652,  32:  133 

129.  A  witness  has  the  right  to  claim  his 
privilege  against  testifying  to  facts  which 
may  incriminate  him,  and  is  not  bound  to 
answer  where,  from  the  nature  of  the  in- 
vestigation, and  the  testimony  sought,  it 
reasonably  appears  that  his  answer  may 
criminate  or  tend  to  criminate  him.  Id. 

130.  One  who  votes  at  an  election  may 
refuse  to  testify  as  to  his  vote,  in  a  suit  in- 
volving the  illegality  of  the  election,  on 
the  ground  that  his  answer  may  tend  to 
criminate  him;  but  where,  with  full  knowl- 
edge of  his  rights,  he  consents  to  testify 
that  he  did  vote,  and  that  his  ballot  was  re- 
ceived by  the  judges  and  inspectors  of  elec- 
tion, he  may  be  fully  examined  as  to  his 
qualifications  as  a  voter.  Id. 

131.  The  constitutional  provision  that 
"no  person  shall  be  compelled  to  testify 
against  himself  in  a  criminal  cause"  pro- 
tects an  individual  from  being  compelled  to 
furnish  a  link  to  a  chain  of  evidence  by 
which  his  conviction  of  a  criminal  offense 
may  be  secured.  State  ex  rel.  Wood  v. 
Simmons  Hardware  Co.  109  Mo.  118,  18  S. 
W.  1125,  15:  676 

132.  Section  6  of  Mo.  act  1889,  "For  the 
Punishment  of  Pools,  Trusts,  and  Conspira- 
cies," requiring  some  officer  of  every  cor- 
poration to  inform,  under  oath,  the  secre- 
tary of  state  (under  penalty  of  fine,  im- 
prisonment, etc.)  whether  such  company  has 
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violated  said  act,  is  in  conflict  with  the 
constitutional  declaration  that  "no  person 
shall  be  compelled  to  testify  against  him- 
self in  a  criminal  cause,"  and  it  is  there- 
fore void.  Id. 

133.  The  privilege  of  a  juror,  under  How. 
(Mich.)  Stat.  §  7608,  from  being  questioned 
for  any  verdict  rendered  by  him,  and  from 
"any  action,  civil  or  criminal,  except  by  in- 
dictment for  corrupt  conduct,"  extends  to 
his  examination  concerning  the  verdict  and 
his  motives  or  reasons  for  finding  it,  in  an 
action  for  libel  based  upon  a  newspaper 
attack  upon  the  verdict.  Welch  v.  Tribune 
Pub.   Co.   83  Mich.  661,  47  N.  W.  562, 

11:233 

134.  A  witness  may  be  compelled  to  an- 
swer a  question  against  his  claim  of  privi- 
lege on  the  ground  that  his  answer  might 
tend  to  incriminate  him,  if  the  court  de- 
cides that  there  is  no  tangible  or  substan- 
tial probability  that  any  direct  answer  to 
the  question  would  implicate  him.  Ex  parte 
Miskimins,  8  Wyo.   392,  58  Pac.  411, 

49:  831 

135.  The  question  of  the  good  faith  of  a 
witness  in  claiming  privilege  against  giving 
fcelf-incriminating  testimony  does  not  de- 
pend upon  his  attitude  towards  the  prose- 
cution, but  upon  his  belief  as  to  the  effect 
of   his   answer.  Id. 

136.  One  charged  with  compounding  a 
felony  by  refusing  to  testify  against  ac- 
cused cannot,  although  the  information 
against  him  has  been  dismissed,  be  com- 
pelled to  give  evidence  to  prove  the  com- 
mission of  the  felony,  since  that  would  be 
one  link  in  establishing  his  guilt  of  com- 
pounding it.  Id. 

137.  The  court  should  inform  a  witness  of 
his  right  of  privilege  when  the  circum- 
stances of  the  ease  call  for  it;  but  when  he, 
with  full  knowledge  of  his  rights,  consents 
to  testify  about  the  very  matter  that  may 
criminate  him,  without  claiming  his  privi- 
lege, he  must  submit  to  a  full,  legitimate 
cross  examination  in  reference  thereto.  Ex 
parte  Senior,  37  Fla.  1,  19  So.  652,  32:  133 
Effect  of  protection. 

See  also  Contempt,  42. 

138.  A  witness  cannot  be  deprived  of  the 
j)rotection  of  the  United  States  Constitu- 
tion, Amendment  5,  that  no  person  shall  be 
compollcd  to  be  a  witness  against  himself, 
by  exempting  him  from  liability  to  punish- 
ment for  acts  disclosed  by  him.  United 
States  V.  James,  60  Fed.  257,  26:418 

139.  The  constitutional  exemption  of  a 
witness  from  testifying  against  himself  does 
not  justify  his  refusal  to  testify  as  to  crimi- 
nal acts  of  others, — such  as  gaming, — al- 
though he  also  may  have  been  engaged 
therein,  and  they  may,  if  discovered,  be 
used  as  witnesses  against  him,  where  there 
is  a  statutory  j)rohibition  against  the  use 
of  his  own  testimony  against  himself.  Re 
Buskett,  IOC  Mo.  602.  17  S.  W.  753,  14:  407 

140.  A  constitutional  provision  that  no 
one  shall  be  compelled  to  give  incriminat- 
ing evidence  against  himself  will  protect 
against   the   extortion   of    the   evidence,   al- 


though, if  given,  it  could  not  be  used  in  any 
prosecution  against  the  witness.  Ex  parte 
Miskimins,  8  Wyo.  392,  58  Pac.  411, 

49:  831 

141.  Merely  exempting  a  witness  in  a 
criminal  case  from  liability  to  have  his 
testimony  used  against  himself  in  case  he 
is  subsequently  prosecuted  for  an  offense 
to  which  it  relates  is  not  sufficient  to  pre- 
vent his  claiming  the  protection  of  a  con- 
stitutional provision  that  no  person  shall  be 
compelled  to  testify  against  himself  in  any 
criminal  case,  since  the  testimony  so  given 
may  disclose  facts  upon  which  a  successful 
prosecution  against  him  mav  be  founded. 
Re  Carter,  166  Mo.  604,  66  S.  W.  540, 

57 :  654 

142.  The  constitutional  provision  against 
compelling  a  person  to  be  a  witness  against 
himself  in  a  criminal  action  is  not  violated 
by  requiring  him  to  give  testimony  on  the 
prosecution  of  another  person  which  may 
show  that  he  has  himself  been  guilty  of  a 
crime,  where  the  statute  declares  that  he 
shall  not  be  liable  to  indictment  or  pre- 
sentment by  information,  nor  to  prosecution 
or  punishment  "for  an  offense  with  refer- 
ence to  which  his  testimony  was  given." 
Ex  parte  Cohen,  104  Cal.  524,  38  Pac.  364, 

26:  423 
Who  may  claim  waiver. 

143.  The  right  of  privilege  against  dis- 
closure of  incriminatory  evidence  can  only 
be  claimed  by  the  witness  and  may  be 
waived  by  him.  Ex  parte  Senior,  37  Fla.  1, 
19  So.  652,  32:  133 

144.  The  constitutional  privilege  of  de- 
clining to  answer  a  question  on  the  ground 
that  the  answer  will  tend  to  criminate  the 
witness  must  be  invoked  by  him  personally 
and  under  the  sanctity  of  his  oath  and  with 
sufficient  definiteness  to  render  his  claim 
clear  to  the  court,  although  he  is  also  the 
party  defendant;  but  it  is  proper  for  the 
attorney  to  suggest  to  the  court  that  the 
witness  be  apprisecT  of  his  constitutional 
right.  State  v.  Pancoast,  5  N.  D.  516,  67  N. 
W.  1052,  35:  518 

145.  One  called  to  testify  at  a  coroner's 
inquest  as  a  mere  witness,  who  fails  to 
claim  a  privilege  on  the  ground  that  his  tes- 
timony may  tend  to  incriminate  him,  can- 
not object  to  the  introduction  of  his  tes- 
timony on  his  subsequent  trial  for  the  com- 
mission of  the  crime  then  under  investiga- 
tion by  the  coroner.  People  v,  Molineux, 
168  N.  Y.  264,  61  N.  E.  286,  62:  193 


III.   Impeaching;   Discrediting;   Corroborat- 
ing. 

Credibilitj'  of  Witness,  see  infra,  IV. 
Contradictory  Statements  made  by  Witness 

for  Prosecution,  see  supra,  4. 
Question  for  Jury  as  to,  see  Trial,  100. 

146.  A  witness  who  has  resided  at  his 
present  residence  for  about  five  years,  where 
he  is  well  known,  cannot  be  impeached  by 
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proof  of  his  former  reputation  wliere  he 
previousl}'  resided.  State  v.  Potts,  78  Iowa, 
056,  43  N.  W.  534,  5:  814 

147.  One  witness  may  state  the  general 
reputation  of  another  for  truth  and  verac- 
ity, after  he  has  testified  to  a  general 
knowledge  of  the  latter  sufficient  to  include 
a  knowledge  as  to  such  reputation.  State 
V.  Burbee,  65  Vt.  1,  25  Atl.  964,  19:  145 

148.  Letters  written  by  one  whose  testi- 
mony has  been  taken  by  deposition  cannot 
be  placed  in  evidence  during  the  cross-ex- 
amination of  his  wife,  who  appears  as  a 
witness  in  the  case,  for  the  purpose  of  im- 
peaching either  her  own  testfinony  or  that 
of  deponent  as  to  the  alleged  insanity  of  a 
third  person.  '  Prentis  v.  Bates,  93  Mich. 
234,  53  N.  W.   153,  17:  494 

149.  A  witness  cannot  be  impeached  by 
a  bill  of  exceptions  containing  his  testimony 
taken  at  a  former  trial  of  the  same  action. 
Pennsylvania  Co.  v.  Marien,  123  Ind.  415, 
23  N.  E.  973,  7 :  687 

150.  The  record  of  a  person's  testimony  at 
a  coroner's  inquest  upon  the  body  of  an 
employee  killed  through  his  employer's  neg- 
ligence is  admissible  in  an  action  against 
the  employer  to  recover  damages  for  such 
death,  for  the  purpose  of  impeaching  such 
person  as  a  witness,  where  he  has  testified 
in  the  negligence  action  as  to  certain  facts 
also  testified  to  by  him  before  the  coroner, 
and,  upon  having  his  attention  called  to  his 
testimony  before  the  coroner,  has  stated 
that  he  did  not  recollect  how  he  then  testi- 
fied. Consolidated  Ice  Mach.  Co.  v.  Keifer, 
134   111.   481,   25  N.   E.   799,  10:  696 

151.  Affidavits,  or  those  parts  of  them 
which  contain  statements  at  variance  with 
the  testimony  of  a  witness  on  the  stand, 
are  properly  admitted  in  evidence  to  im- 
peach him.  Walrod  v.  Webster  County,  110 
Iowa,  349,  81  N.  W.  598,  47 :  480 

152.  Testimony  that  one  had  no  venereal 
disease  cannot  be  impeached  by  declarations 
as  to  the  condition  of  the  sheets  of  his  bed. 
without  laying  a  proper  foundation  by 
questions  as  to  specific  matter  tending  to 
show  venereal  disease  to  which  the  declara- 
tion had  reference.  State  v.  Height,  117 
Iowa,  650,  91  N.  W.    935,  59:  437 

153.  One  joint  maker  of  a  promissory 
note,  who  is  made  a  party  to  an  action  to 
enforce  it,  and  is  examined  as  a  witness  on 
behalf  of  the  other  makers  for  the  purpose 
of  showing  an  acceptance  of  his  individual 
note  in  payment,  may  testify  as  to  hostility 
toward  him  on  the  part  of  witnesses  for 
plaintiff,  who  have  testified  as  to  his  bad 
reputation  for  truth  and  veracity,  and  as  to 
the  reasons  for  such  hostility.  Brink  v. 
Stratton,   176  N.  Y.   150,  68  N.  E.   148, 

63:  182 
164.  That  one  person  at  a  trial  did  not 
deny  having  made  a  statement  imputed  to 
him  by  a  witness  cannot  be  shown  for  the 
purpose  of  falsifying  testimony  given  by 
him  at  a  subsequent  trial.  Horan  v. 
Byrnes,  72  N.  H.  93,    54  Atl.  945,       62:  602 


Discrediting. 

Evidence  of  Motive  for  Testifying  Falsely, 

see  Evidence,  1787. 
See  also  sujjra,  147;  Evidence,  1525. 

155.  The  credibility  of  a  witness  cannot 
be  impeached  by  showing  that  she  was  ad- 
dicted to  the  morphine  habit,  unless  it  is 
shown  that  she  was  imder  the  influence  of 
the  drug  when  the  incident  occurred  of 
which  she  has  testified  at  the  trial,  or  unless 
lier  memory  is  impaired.  State  v.  Gleim, 
17  Mont.  17,  41  Pac.  998,  31:  294 

156.  Evidence  that  a  woman  was  arrested 
in  a  house  of  ill  fame  is  not  admissible  to 
impeach  her  testimony.  Tucker  v.  Tucker. 
74  Miss.  93,  19  So.  955,  32:  623 

157.  Testimony  as  to  improper  conduct  of 
a  witness  respecting  the  trial  of  a  case  be- 
fore a  justice  of  the  peace  is  admissible  at 
the  trial  of  b  case  upon  appeal  to  the  circuit 
court.  Hunt  v.  Rumsey,  83  Mich.  136,  47  N. 
W.  105,  9:  674 

158.  Where  a  witness  has  testified  to 
facts  tending  to  show  that  accused  is  guilty 
of  the  murder  for  which  he  is  being  tried, 
which  facts,  if  they  existed,  were  known  to 
the  witness  at  the  time  of  the  murder, 
evidence  is  admissible,  for  the  purpose  of 
discrediting  him,  that  on  the  night  of  the 
killing  he  was  present  when  tlie  friends  of 
the  deceased  were  accusing  third  parties  of 
the  crime,  and  remained  silent,  although  no 
cause  for  such  silence  is  shown.  State  v. 
Morton,   107   N.  C.   890,   12   S.   E.   112, 

10:  527 

159.  An  ofl*er  by  defendant  upon  plain- 
tiff's cross-examination,  to  show  that  she 
is  an  habitual  litigant,  is  properly  excluded. 
Palmeri  v.  Manhattan  R.  Co.  133  N.  Y.  261, 
30  N.  E.  1001,  16:  136 
Statements  in  extremis. 

160.  The  same  principles  of  law  are  appli- 
cable to  the  contrary  statements  of  persons 
in  extremis  as  to  those  of  a  witness  under 
examination  under  oath.  State  v.  Burt,  41 
La.  Ann.  787,  6  So.  631,  6:  79 
Contradiction  generally. 

Of  Attesting  Witness,  see  Wills,  126,  127. 
Question  for  Jury  as  to,  see  Trial,  495. 
For  Editorial  Notes,  see  infra,  VI.  §  13. 

161.  A  foundation  as  to  time,  place,  or 
circumstances  must  be  laid  for  proof  of  con- 
tradictory statements  to  impeach  a  witness. 
Skagga  V.  Martinsville,  140  Ind.  476,  39  N. 
E.  241,  33:  781 

162.  Testimony  as  to  declarations  of  em- 
ployees after  an  accident  for  which  the  em- 
ployer is  sought  to  be  held  liable  may  be 
admitted  to  contradict  a  witness,  when  the 
foundation  has  been  properly  laid  therefor. 
Mason  v.  Southern  R.  Co.  58  S.  C.  70,  36 
S.   E.   440,  53:913 

163.  The  denial  on  cross-examination,  by 
a  witness  for  the  prosecution,  of  statements 
indicating  that  his  testimony  was  pur- 
chased, may  be  contradicted.  Powers  v. 
Com.  110  Ky.  386,  61  S.  W.  735,  53:  245 

164.  One  who  pleads  adultery  of  his  wife 
to  a  criminal  charge  of  nonsupport  cannot 
he  held  to  the  answers  given  on  cross-ex- 
amination by  a  witness  for  the  state  to  the 
effect  that  witness  never  had  said  that  ha 
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had  been  criminally  intimate  with  defend- 
ant's wife,  but  may  introduce  evidence  to 
contradict  him.  State  v.  Bradneck,  69  Conn. 
212,  37  Atl.  492,  .        43:  620 

165.  A  witness  who,  on  cross-examination, 
has  testified  that  he  has  never  been  arrested 
or  convicted  of  crime,  may  be  contradicted 
by  court  records  showing  that  he  has  been 
tried  and  convicted  of  crime.  The  ques- 
tion whether  or  not  a  witness  has  been 
convicted  of  crime  is  not  a  collateral  one 
in  the  sense  that  the  party  cross-examining 
him  is  bound  by  his  answer.  Helwig  v.  Las- 
chowski,  82  Mich.  619,  46  N.  W.  1033, 

10:  378 

166.  Statements  by  the  father  of  plaintiff 
in  a  suit  for  breach  of  promise  of  marriage, 
made  on  cross-examination,  to  the  effect 
tliat  he  did  not  tell  another  person  that  the 
marriage  was  broken  off  by  mutual  consent, 
are  collateral  to  the  real  issue,  and  cannot 
he  contradicted,  but  are  conclusive  upon 
the  defendant,  who  called  for  them.  Brown 
V.   Odill,   104   Tenn.   250,   56   S.   W.   840, 

52:  660 

107.  Witnesses  cannot  be  prevented  from 
explaining  statements  made  on  cross-ex- 
amination, so  as  to  facilitate  impeaching 
them  bv  contradiction.  Powers  v.  Com.  110 
Ky.   386,   61   S.  W.   735,  53:  245 

108.  To  attack  the  credibility  of  a  wit- 
ness who  has  testified  that  he  gave  at  a 
certain  date  a  note  to  a  person  whose 
whereabouts  on  that  day  are  in  question, 
and  paid  the  note  .on  a  certain  day  sev- 
eral months  after,  testimony  is  admissible 
that  on  the  later  date  such  person  was  at 
another  distant  place.  People  v.  De  France, 
104  Mich.  563,  62  N.  W.  709,  28:  139 

169.  A  sworn  statement  by  a  witness  is 
not  inadmissible  for  the  purpose  of  im- 
peachment, when  its  accuracy  is  denied  by 
the  witness,  merely  because  it  was  procured 
by  the  agent  of  the  party  offering  it  with- 
out notice  to  the  other  party.  Sullivan  v. 
Jefferson  Ave.  R.  Co.  133  Mo.  1,  34  S.  W. 
r>00,  32:  167 

170.  On  the  trial  of  an  issue  of  fact, 
where  the  bona  fides  of  a  claim  is  chal- 
lenged, it  is  competent  to  prove  that  on  a 
former  trial  of  the  same  issue,  in  which 
the  party  whose  claim  is  challenged  testi- 
fied to  an  entirely  different  state  of  facts, 
he  produced,  also,  a  witness  to  corroborate 
his  statement.  The  evidence  is  not  to  be  re- 
ceived as  affirmative  proof  of  what  was  de- 
posed, but  as  discrediting  such  party. 
Bageard  v.  Consolidated  Traction  Co.  (N.  J. 
Err.  &  App.)  04  N.  J.  L.  316,  45  Atl.  620, 

49:  424 

171.  Where,  on  the  trial  of  a  will  case, 
a  witness  for  contestants  had  testified  that 
tiie  testator,  in  giving  his  evidence  in  a  cer- 
tain action  in  ejectment  was  incoherent, 
and  on  cross  examination  said  he  had  the 
stenographer's  notes  of  his  evidence  in  the 
action,  but  that  the  stenographer  was  not 
sworn,  but  the  witness  said  the  notes  were 
substantially  correct,  and  on  motion  the 
proponents,  to  contradict  the  witness,  were 
permitted  to  read  the  notes  to  the  jury, — 


Held,  no  error.   Kerr  v.  Lunsford,  31  W.  Va. 

659,  8  S.  E.  493,  505,  2 :  668 

Contradiction  on  immaterial  matter. 

172.  The  declaration  of  a  witness  that  he 
had  never  seen  testatrix,  since  her  husband 
died,  when  she  was  fit  to  make  a  will,  is 
not  admissible  to  contradict  his  testimony 
that  during  that  time  she  had  been  at  his 
house  for  several  months,  and  that  he  saw 
no  change  in  her  intelligence,  etc.,  also  relat- 
ing conversations  indicating  that  she  was  of 
sound  mind,  as  such  testimony  does  not 
show  that  he  ever  thought  she  was  fit  to 
make  a  will.  Williams  v.  Spencer,  150 
Mass.  346,  23  N.  E.  105,  5:  790 

173.  Where  a  witness  is  sought  to  be  im- 
I^eached  by  proof  of  contradictory  state- 
ments in  matters  material  to  the  issue,  it 
must  appear  that  the  contradictory  matter 
is  material.  United  States  v.  Lancaster,  44 
Fed.  896.  10:  333 

174.  The  answer  of  a  witness  on  cross-ex- 
amination, to  an  immaterial  or  irrelevant 
question,  cannot  be  rebutted  by  other  wit- 
nesses. Carpenter  v.  Lingenfelter,  42  Neb. 
728,  60  N.  W.  1022,  '32:422 

175.  Letters  contradicting  a  witness  for 
defendant  on  a  trial  for  perjury,  in  respect 
to  her  belief  as  to  the  paternity  of  a  child 
alleged  to  be  that  of  defendant,  are  not  in- 
admissible on  the  ground  that  the  contra- 
diction is  on  an  immaterial  matter.  People 
V.  Hayes,  140  N.  Y.  484,  35  N.  E.  951, 

23:  830 

176.  Evidence  of  the  statements  made  by 
a  witness,  offered  for  the  purpose  of  contra- 
dicting her  testimony,  is  incompetent  where 
the  statements  were  neither  contradictory 
to,  nor  inconsistent  with,  her  testimony  in 
chief,  upon  anv  material  point.  Pedigo  v. 
Com.  103  Ky.  41,  44  S.  W.  143,  42:  432 
Contradiction  of  expert  witness. 

177.  Papers  containing  false  signatures 
which  were  pronounced  genuine  at  a  former 
trial  by  experts  called  at  the  second  trial 
may  be  introduced  in  evidence  for  the  pur- 
pose of  showing  the  former  mistake,  and 
thereby  affecting  the  weight  of  their  opin- 
ions. Hoag  V.  Wright,  174  N.  Y.  36,  66  N. 
E.  579,  63:  163 

178.  For  the  purpose  of  testing  the 
knowledge  of  a  physician  who  has  testified 
as  an  expert  in  an  action  for  malpractice, 
extracts  mav  be  read  from  standard  medical 
works.  Sale  v.  Eichberg,  105  Tenn.  333,  59 
S.  W.  1020,  52:  894 

179.  The  opinion  of  an  expert  witness  as 
given  on  the  stand  cannot  be  contradicted 
or  qualified  by  showing  what  some  author 
has  said  upon  the  subject.  Mitchell  v. 
Leech,  69  S.  C.  413,  48  S.  E.  290,  66:  723 
Discrediting  own  witness. 

For  Editorial  Notes,  see  infra,  VI.  §  13. 

180.  A  partj'  surprised  by  adverse  testi- 
mony of  his  own  witness  may,  in  the  discre- 
tion of  the  court,  be  allowed,  after  proper 
preliminary  proof,  to  show  that  the  witness 
had  previously  made  statements  contrary  to 
his  testimonv.  Selover  v.  Bryant,  54  Minn. 
4.34,  56  N.  W.  58,  21:  418 

181.  A  witness  called  by  both  parties  may 
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be  impeached  by  the  party  first  calling  him 
by  proof  of  his  contradictory  statements  as 
to  a  matter  to  which  he  testified  only  when 
cross-examined  as  the  witness  of  the  other 
party.  Hall  v.  Manson,  99  Iowa,  698,  68  N. 
W.  922,  34:  207 

182.  In  case  a  witness  denies  having  made 
prior  inconsistent  statements,  or  his  answer 
is  ambiguous  concerning  them,  it  is  not 
competent  for  the  party  calling  him  to 
prove  them  by  other  witnesses.  Hurley  v. 
State,  46  Ohio  St.  320,  21  N.  E.  645, 

4:  161 

183.  A  party  who  calls  a  witness,  and  is 
taken  by  surprise  by  his  unexpected  and 
unfavorable  testimony,  may  interrogate 
him  in  respect  to  declarations^  and  state- 
ments previously  made  by  him  which  are 
inconsistent  with  his  testimony,  for  the 
purpose  of  refreshing  his  recollection  and 
inducing  him  to  correct  his  testimony,  or 
explain  his  apparent  inconsistency;  and  for 
such  purpose  his  previous  declarations  may 
be  repeated  to  him,  and  he  may  be  called 
upon  to  saj'  whether  they  were  made  by 
him.  Id. 

184.  Where  the  law  obliges  a  party  to 
call  a  witness,  the  party  calling  him  is  not 
precluded  from  proving  the  truthfulness  of 
any  particular  fact  by  other  competent 
testimony  in  direct  contradiction  to  what 
such  witness  may  have  testified;  and  it  is 
not.  only  where  it  appears  that  the  witness 
was  intentionally  mistaken,  but  even  where 
the  evidence  may  collaterally  have  the  ef- 
fect of  showing  that  he  was  generally  un- 
worthy of  belief.  United  States  v.  Hall,  44 
Fed.  864,  10:  324 

185.  A  party  is  not  concluded  by  the 
statements  of  any  witness,  but  has  the 
right  to  introduce  other  competent  testi- 
mony to  show  the  real  facts,  although  such 
testimony  may  incidentally  contradict  or 
tend  to^  impeach  the  testimony  of  a 
previous  witness.  Derring  &  Co.  v.  Cunning- 
ham, 63  Kan.  174,  65  Pac.  263,  54:  410 

186.  One  who  puts  a  witness  on  the  stand, 
but  excuses  him  without  asking  him  any 
questions  that  are  material  to  the  issues  on 
trial,  is  not  thereby  precluded,  if  the  wit- 
ness is  afterwards  called  and  examined  by 
the  opposite  party,  from  cross-examining 
him  and  discrediting  him  by  proving  his 
contradictory  statements  out  of  court.  Fall 
Brook  Coal  Co.  v.  Hewson,  158  N.  Y.  150, 
52  N.  E.  1095,  43:  676 

187.  The  rule  that  the  party  who  pro- 
duces a  witness  cannot  impeach  or  discredit 
him  does  not  apply  with  full  effect  in  case 
of  a  witness  produced,  as  required  by  law 
to  prove  a  will.  Re  Thompson's  Will,  174 
111.  229,  51  N.  E.  1046,  45:  682 
Corroboration. 

Of  Attesting  Witnesses,  see  Wills,  128,  129. 

188.  Evidence  as  to  the  manner  of  re- 
pairing a  belt  which  parted  and  caused  in- 
jury to  an  employee  is  not  admissible  to 
corroborate  witnesses  who  testify  as  to  the 
custom  with  respect  to  the  preparation  of 
belts.  McGarr  v.  National  &  P.  Worsted 
Mills,  24  R.  I.  447,  53  Atl.  320,  60:  122 


189.  Testimony  cannot  be  corroborated  by 
proof  of  previous  statements  by  the  wit- 
ness to  the  same  effect.  Baxter  v.  Camp, 
71    Conn.   245.   41    Atl.   803,  32:  514 

190.  A  witness  may,  in  corroboration  of 
his  testimony,  state  that  he  had  made  state- 
ments to  others  of  the  same  matters  testi- 
fied to  at  the  trial.  Ratliff  v.  Eatliff,  131 
N.  C.  425,  42  S.  E.  887,  63:  963 

191.  Where  plaintiff  in  an  action  against 
a  railroad  company  to  recover  for  injuries 
sustained  in  a  wreck  testified  that  he  had 
just  stepped  out  of  the  car  door  when  the 
crash  came,  evidence  is  admissible  to  cor- 
roborate the  evidence  of  the  conductor  of 
the  train  that  he  had  returned  to  the  car, 
leaving  plaintiff  upon  the  platform,  where 
he  had  been  with  him,  and  to  impeach 
plaintiff  by  showing  that  the  conductor  did 
so  return  to  the  car.  Mitchell  v.  Southern 
P.  R.  Co.  87  Cal.  62,  25  Pac.  245,         11:  130 

192.  Proof  of  the  wife's  adultery  is 
competent,  on  the  question  of  the  legiti- 
macy of  a  child,  to  corroborate  proof  that 
the  husband  was  not  capable  of  performing 
the  sexual  act,  or  that  he  had  abstained 
from  performing  it  with  his  wife.  Goss  v. 
Froman,  89  Ky.  318,  12  S.  W.  387,     8:  102 

193.  Evidence  of  statements  of  a  witness 
for  the  state  made  to  third  persons  in  the 
absence  of  defendant  is  not  admissible  to 
corroborate  his  evidence  against  defend- 
ant's mere  denial  of  its  truthfulness.  Con- 
nor V.  People,  18  Colo.  373,  33  Pac.  159, 

25:  341 

194.  An  accomplice  cannot  by  any  means 
corroborate  himself  as  a  witness  within  the 
North  Dakota  statute,  requiring  the  testi- 
mony of  an  accomplice  to  be  corroborated  in 
order  to  warrant  a  conviction;  but  the  state 
may  introduce  through  the  accomplice  all 
matters  of  probative  force  to  which  he  can 
testify,  whether  written  or  otherwise,  in 
order  to  make  his  testimony  as  strong  and 
inherently  probable  as  the  facts  will  war- 
rant. State  v.  Pancoast,  5  N.  D.  516,  67 
N.  W.  1052,  35:  518 

195.  A  witness  who  has  been  impeached 
by  statements  out  of  court  is  not  incompe- 
tent to  prove  his  own  corroborating  state- 
ments. Hobbs  V.  State,  133  Ind.  404.  32  N. 
E.  1019,  18:  774 

196.  Statements  by  a  witness  out  of  court 
are  admissible  to  corroborate  him,  where  he 
has  been  impeached  by  proof  of  other  state- 
ments out  of  court.  Id. 

197.  A  witness  attacked  may  be  sustained 
by  proof  of  general  good  character,  and  at 
last  his  credit  is  a  question  for  the  jury. 
United  States  v.  Lancaster,  44  Fed.  896, 

10:  333 

198.  Confirmatory  evidence  need  not  ex- 
tend to  the  whole  testimony  of  a  witness, 
but,  it  being  shown  that  an  accomplice  has 
testified  truly  in  some  particulars,  the  jury 
may  infer  that  he  has  in  others.  Id. 

199.  Where  an  attempt  has  been  made  to 
impeach  a  witness  who  has  testified  in  a 
murder  ca.se  to  the  effect  that  he  had  re- 
ceived a  letter  from  tha  accused  in  which 
the  life  of  the  deceased  was  threatened,  evi- 
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dence  is  admissible  to  show  that,  about  the 
time  when  he  said  he  received  the  letter, 
the  accused  had  delivered  a  letter  to  a  boy 
to  be  posted,  with  directions  to  show  it  to 
no  one.  although  neither  the  precise  time 
when  such  letter  was  given  to  the  boy,  nor 
the  fact  that  it  was  addressed  to  the  wit- 
ness, is  shown,  such  testimony  being  cor- 
roboratory of  the  witness.  State  v.  Morton, 
107N.  C.  890.  12  S.  E.  112,  10:527 

200.  To  affect  the  credibility  of  an  ac- 
complice it  may  be  shown  that  no  proceed- 
ings have  been  instituted  against  him,  al- 
though some  time  has  elapsed  since  the 
crime.  State  v.  Kent,  4  N.  D.  577,  62  N. 
W.  631,  27:  686 


IV.  Credibility. 

As  to  Discrediting  Witness,  see  supra.  III. 
Cross-examination  for  Purpose  of  Affecting 

Credibility,  see  supra,  97-107,  111-113, 

116-123. 
Review  of  Discretion  as  to,  see  Appeal  and 

Error,  550. 
Question  for  Jury  as  to,  see  Trial,  99a,  100, 

496. 
Instruction  as  to,  see  Trial,  711-724. 
For  Editorial  Notes,  see  infra,  VI.  §  1. 

201.  A  witness  cannot  be  interrogated  as 
to  his  belief  in  a  Supreme  Being  who  would 
punish  him  for  false  swearing,  for  the  pur- 
pose of  affecting  his  credibility,  under 
constitutional  provisions  that  no  person 
shall  be  incompetent  to  be  a  witness  on 
account  of  his  religious  belief,  and  abrogat- 
ing all  disqualification  from  civil  rights  on 
account  of  such  beliefs.  Brink  v.  Stratton, 
176  N.  y.  1.50.  68  N.  E.  148,  63:  182 
Interested  witness. 

Instruction  as  to,  see  Trial,  71^715. 
See  also  supra.  200. 

202.  ^^^lile  a  jury  trying  a  case  should 
give  to  the  evidence  of  a  witness  only  the 
weight  to  which  it  is,  in  their  opinion,  en- 
titled, yet  they  cannot,  in  the  determination 
of  the  issues  involved,  because  of  the  fact 
that  a  particular  witness  was  in  the  em- 
ploy of  one  of  the  parties,  arbitrarily  dis- 
regarded his  testimonv.  Brunswick  &  W. 
R.  Co.  V.  Wiggins,  113"Ga.  842,  39  S.  E.  551, 

61:  513 

203.  The  cashier  of  a  bank,  who  is  also 
an  owner  of  its  capital  stock,  is  not  a  dis- 
interested witness  when  testifying  as  to  the 
good  faith  of  his  purchase  of  negotiable 
paper,  so  that  his  testimony  must  be  re- 
garded as  controlling,  if  not  contradicted. 
Canajoharie  Nat.  Bank  v.  Diefendorf,  123 
N.  Y.  191,  25  N.  E.  402,  10:676 


V.  Fees. 


Assignment  of,  see  Claims,  9. 

Class   Legislation   as  to,  see  Constitutional 

Law.  500. 
Effect  of  Reception  of,  on  Right  to  Reward, 

see   Reward,  13. 
For  Editorial  Notes,  see  infra,  VI.  §  14. 


204.  The  constitutional  guaranty  of  com- 
pulsory process  to  require  witnesses  to  at- 
tend court  and  give  evidence  does  not  re- 
quire the  state  to  provide  for  the  expense  of 
obtaining  their  attendance.  State  v.  Henley, 
98  Tenn.  665,  41  S.  W.  352,  1104,       39:  126 

205.  A  constitutional  right  of  an  accused 
person  to  compulsory  process  for  his  wit- 
nesses does  not  carry  a  right  of  the  wit- 
nesses to  claim  fees  from  the  county. 
Henderson  v.  Evans,  51  S.  C.  331,  29  S.  E.  5, 

40:  426 

206.  The  costs  and  fees  of  the  witnesses 
of  a  defendant  tried  for  a  misdemeanor  are 
not  chargeable  to  the  county  under  a  stat- 
ute charging  the  county  with  such  expenses 
in  felony  cases.  Id. 

207.  A  witness  detained  by  the  court  in 
default  of  bail  to  appear  in  a  criminal  case 
is  to  be  deemed  in  attendance  upon  the 
court,  within  the  Michigan  statute  provid- 
ing for  the  payment  of  witness  fees.  Robin- 
son V.  Chambers,  94  Mich.  471,  54  N.  W.  176, 

20:  57 
Per  diem. 
Assumpsit  for,  see  Assumpsit,  I. 

208.  A  witness  who  can,  but  will  not,  give 
security  for  his  appearance,  and  is  com- 
mitted for  his  refusal,  will  not  be  entitled 
to  a  per  diem  fee  during  any  part  of  the 
time  he  may  Ite  maintained  to  secure  his  at- 
tendance. Hall  v.  Somerset  County,  82  Md. 
618,  34  Atl.  771,  32:  449 

209.  A  witness  unable  to  find  security  be- 
cause of  his  own  misconduct  or  bad  char- 
acter will  not  be  entitled  to  a  per  diem  fee 
when  detained  to  secure  his  attendance.    Id. 

210.  A  witness  will  be  entitled  to  per 
diem  fees  for  the  term  of  his  detention  to 
secure  his  attendance  in  default  of  a  recog- 
nizance, when  his  inability  to  give  security 
arises  from  his  misfortune,  and  not  his 
fault.  Id. 
Of  experts.  * 
Requiring  Expert  to  Testify  without  Extra 

Pay,  see  Constitutional   Law,  651. 
Contempt   in   Refusing  to  Testify   without 

Extra  Pay,  see  Contempt,  40. 
See  also  infra,  214. 
For  Editorial  Notes,  see  infra,  VI.  §§  14,  15. 

211.  Compensation  for  expert  testimony 
on  behalf  of  the  state  in  a  criminal  case  in- 
cludes only  the  usual  witness  fees,  unless 
further  provision  is  made  by  statute.  Flinn 
V.  Prairie  County,  60  Ark.  204,  29  S.  W.  459, 

27:  669 

212.  No  compensation  for  expert  testi- 
mony other  than  ordinary  witness  fees  can 
be  required  as  a  condition  of  giving  an  opin- 
ion as  an  expert,  when  the  witness  has  been 
properlv  subpoenaed.  Dixon  v.  People,  168 
111.  179,"  48  N.  E.  108,  39:  116 

213.  The  duty  of  an  expert  witness  to 
testify  is  the  same  in  a  suit  between  private 
parties  as  it  is  in  a  suit  between  the  state 
and  an  alleged  criminal,  if  he  is  properly 
subpn:'naed  and  paid  ordinary  witness  fees. 

Id. 
Contract  for  extra  pay. 
Consideration  for,  see  Contracts,  38. 

214.  An  expert  witness  does  not  waive  his 
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right  to  the  extra  compensation  which  he 
is  entitled  to  by  contract,  by  subsequently 
receiving  statutory  fees  as  a  witness  from 
the  party  who  has  engaged  him  and  by 
testifying  without  making  any  claim  for 
extra  compensation  even  if  he  is  not  in 
fact  asked  any  questions  which  call  for  his 
opinion  as  an  expert.  Barrus  v.  Phaneuf. 
166  Mass.  123,  44  N.  E.  141,  32:  619 


VI.  Editorial  Notes. 
a.  In  general. 

§  I.  Generally.  '' 

Power  of  court  to  call.    57:  875. 

Subscribing,  necessity  of  calling.    35:  321. 

Limiting  number  of.     10:  576.* 

Exemption  of  consuls  from  serving  as.  45: 
586. 

Validity  of  contract  to  procure  testimony. 
19:  371. 

Witnesses  before  grand  jury,  generally.  28: 
321. 

Swearing  of  witnesses  before  grand  jury. 
28:  320. 

Comments  by  prosecuting  attorney  on  ab- 
sence of  witnesses  as 
ground  of  reversal  of  con- 
viction.    46:  665. 

Privilege  of  nonresident  witness  as  to  ex- 
emption from  suit.  25: 
721. 

Protected  from  process;  privileged  from  ar- 
rest: waiver  of  privilege. 
3:  266.* 

Right  of  jurors  to  act  on  their  own  knowl- 
edge as  to  credibility  of 
witnesses.     31 :  496. 

Privilege  of  witness  as  to  defamatory  testi- 
mony.    22:  836. 

b.  Competency. 

§  2.  Generally. 

Admissibility  of  dying  declarations  as  af- 
fected by  competency  or 
incompetency  of  declar- 
ant as  witness.     56:  432. 

Competency  of  criminals  as  witnesses  before 
grand  jury.     28:  319. 

Constitutional  right  of  colored  persons  to 
be  witnesses.  14:  581, 
584. 

Deaf  and  dumb  persons  as  witnesses;  com- 
petency.    24:  126. 

Of  surviving  party  to  contract.  1 :  463,* 
507.* 

Exclusion  of  testimony  of  witness  against 
decedent  on  ground  of  in- 
terest.    12:  836.* 

§  3.  Husband  and  wife. 

Husband  and  wife  as  witnesses  in  action  for 
wife's  libel  or  slander. 
30:  529. 

Bffect  of  marrying  a  witness  in  order  to 
prevent  her  from  testify- 
ing.    67 :  499. 

Wife  as  witness  before  grand  jury.   28:  322. 


Admissibility  of  dying  declarations  of  hus- 
band against  wife.  56: 
360. 

Admissibility  of  dying  declarations  of  wife 
against  husband.     56:  360. 

§  4.  Judge;  prosecuting  attorney. 

Competency  of  judge  as  witness  in  a  cause 
on  trial  before   him.     31: 
465. 
Justices  of  the  peace.     31:  466. 
Prosecuting  attorney  as   witness.     58: 
231. 

§  5.  Insanity;  morphinism. 

Morphinism  as  affecting  competency.  39: 
265. 

Effect  of  insanity  on  competency    of    wit- 
nesses.    37:423. 
The  general  rule.     37:  423.      . 
By  whom  and  how  determined.   37:  424. 
Presumption  and  burden  of  proof.    37: 

426. 
Evidence  to  establish.    37:  426. 
Effect  of  inquisition,  confinement,  etc. 

37:  427. 
Proof  in  case  of    subsequent    fnsanity. 

37 :  427. 
Effect  of  insanity    of    adverse    party. 
.37:  428. 

§  6.  Religious  belief  as  qualification. 

In  general.     42:  553. 

Classification  by  states.    42:  555. 

Federal  cases.    42:  566. 

English  and  Scotch  cases.     42:  566. 

§  7.  Competency  of  children. 

As  dependent  upon  age.     19:  605. 

As  affected  by  magnitude  of  case.     19:  606. 

Necessity  of  oath.     19:  606. 

The  tests  of  competency  now  applied.  19: 
607. 

Illustrations  of  testing  witnesses  for  com- 
petency.    19:  608. 

Question  of  competency  to  be  determined  in 
open  court.     19:  609. 

Duty  as  to  instruction  of  child.     19:  609. 

How  examined.     19:  610. 

How  far  decision  reviewable.    19:  610. 

Admissibility  of  declarations  of  infant  too 
young  to  be  sworn  as  a 
witness  at  the  trial.  65: 
316. 

c.  Examination. 

§  8.  Generally. 

Examination  of,  as  to  sanity    or    insanity. 

39:  305. 
Cross-examination. of ;   extent    and    restric- 
tions.    12:  69.3.* 
§    g.    Examination   of   witnesses    to    hand- 
writing. 
Generally.     63:  163. 
Direct  examination.    63:  163. 

Of  ordinary,  or    nonexpert,    witnesses. 
63:  163. 
Generally.    63:  163. 
Refreshing  the   recollection  of  the 
witness.     63:  164, 
Of  expert  witnesses.    63:  166. 
Generally.     63:  166. 
As  to  grounds    and    reasons.     63: 
166. 
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Cross-examination.     63:  168. 
Generally.     63:  168. 

Of    nonexpert    witnesses.     63:  168. 
Of  expert  witnesses.     63:  170. 
Submission  of  unprov«d    and    spurious 
writings.     63:  171. 
To  nonexpert  witnesses.    63:  171. 
To  expert  witnesses.     63:  176. 
§    lo.    Cross-examination   of   defendant   in 

criminal  case. 
Under  statutory  limitations.     15:  669. 
In  absence  of  statutory  limitation.     15:  670. 
Generally.     15:  670. 
As  to  relevant  matters.     15:  672. 
As  to  irrelevant  matters.     15:  673. 
As    to    communications    with    counsel. 

15:  674. 
Recross-examination.     15:  674. 
Interrogation  by  the  court.     15:  674. 
§  II.  Power  of  court  to  call  and  examine 

witnes-ses. 
To  elicit  facts  or  supply  evidence.     57:  878. 
In  order  that  the  questions  or  answers  may 

be  understood.     57:  880. 
To  keep  witnesses  within  bounds.     57:  880. 
Where  they  are  reluctant.     57:  881. 
Ijeading  and  improper  questions.    57:  881. 
Suggesting  a  change  in  the  form  of  ques- 
tions.    57 :  882. 
Cross-examination  of  witnesses.     57:  882. 
Showing  partiality  or  prejudice.    57:  882. 
Objection  and  exception  to  action  of  trial 

court.      57:  884. 
§   12.  Protection;   privileges. 
As  to  Privileged  Communications,  see  Evi- 
dence, XIII.  §  82. 
As  to  Privilege  against  Self-incrimination, 
see   Criminal   Law,   VI.   § 
20. 
Refusal  to   testify;   power  to  punish.     13: 

66.* 
Protection  of,  on  examination.     11:  591.* 
Constitutional    protection    against    burnish- 
ing   evidence    to    be    used 
against     one's    self    in    a 
civil  case.     29:  811. 
§  13.  Right  to  impeach  one's  own  witness. 
(General  rule.    21:418. 
Limits  of  the  rule.    21 :  420. 
Exceptions  to  the  rule.    21:  422. 
Compulsorj'   witness.     21 :  422. 
Hostile  or  unwilling  witness.    21:  423. 
Surprise  or  mistake.    21 :  424. 
Opponent  as  witness.     21 :  425. 
Contradictory    or    inconsistent     state- 
ments. '  21 :  426. 
Conflicting  testimony.    21 :  428. 
Prior  interrogation  necessary.    21 :  428. 
Effect  of  recalling.    21 :  429. 
Effect   of   calling   opponent's    witness.    21 : 

430. 
State  statutes.     21:  430. 
English  doctrine.    21 :  432. 

d.  Compensation. 

§  14.  Generally. 

Witness  fees  to  persons  under  detention  or 
recognizance.     30:  57. 


Right   of  state   to   require   service   of   wit- 
nesses without  compensa- 
tion.    39:  116 
Inherent  right  to  command  service.   39: 

116. 
Application       of       constitutional     pro- 
visions.   39:  118. 
The  rule  as  applied    to    expert    testi- 
mony.     39:  120. 
General   rules    with    relation    to    civil 
cases.     39:  12L 
Necessity  of  payment    or    tender. 

39:  121. 
Sufficiency  of  payment  or  tender. 
39:  124. 
§  15.  Of  expert  witness. 
As   to   matters   of   fact.     27:  669. 
As  to  requiring  examination  or  preparation. 

27:  669. 
Cases  denying  the  right  to  additional  com- 
pensation.    27:  670. 
Cases  affirming  the  right  to  additional  com- 
pensation.     27:  671. 
Reasons  given  for  the  different  rulings.    27: 

671. 
Statutory   provisions.     27:  672. 
By  whom  paid.     27 :  673. 
The  English  rule.    27:  673. 

In  common-law  courts.  27:  673. 
In  courts  of  chancery.  27:  675. 
The  modern  rule.     27:  675. 


WOMEN. 

Man's  Right  to  Set  up  Unconstitutionality 
of  Provision  as  to,  see  Action  or  Suit. 
63. 

Who  May  Object  to  Exclusion  of,  from 
Jury,  see  Jury,  75. 

Right  to  Practise  Law,  see  Attonneys,  6-12a. 

Ix)cal  Option  as  to  Vote  of,  see  Constitu- 
tional Law,  180. 

Equal  Protection  and  Privileges  of,  see 
Constitutional  Law,  316-320. 

Equal  Privileges  as  to  Association  with,  see 
Constitutional  Law,  612. 

Prohibition  against  Entering  Building 
where  Liquor  is  Sold,  see  Constitutional 
Law,  927. 

Forbidding  Saloon  Keepers  to  Permit  Wom- 
en to  Enter  Saloon  for  Liquor,  see 
Constitutional  Law,  491. 

Expulsion  of,  from  Saloons,  see  Intoxi- 
cating Liquors,  28,  45. 

Right  to  Vote,  see  Elections,  21-25;  Schools, 
65,  75-85. 

Libel  of,  see  Libel  and  Slander,  37-42. 

Hours  of  Labor  of,  see  Constitutional  Law, 
551,  716,  717,  1049,  1050;  Master  and 
Servant,  32;  Statutes,  175,  176,  270, 
599. 

Ne  Exeat  against,  see  Ne   Exeat. 

Eligibility  to  OfTice,  see  Officers,  16-18. 

Eligibility  as  Notaries,  see  Notary,  2-5. 

Giving  Riglit  to  Hold  Office,  see  Courts,  504. 

As  Teachers,  see  Schools,  41,  43. 

Editorial  Notes. 

Right  of,  to  vote.     21:  662. 

Ri^ht  of,  to  practise  law.     21 :  701. 
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Eligibility  to  office.     38:  208. 
Competency  as  deputy  clerks.     13:  721. 
As  grand  jurors.     28:  204. 
Constitutionality  of  discrimination  against, 

in  police  regulations.    49: 

111. 
Constitutionality  of  statutes  forbidding  or 

regulating  employment  of. 

21 :  797. 
Included  in  term  "persons."  19:  226. 
Citizenship  qf  women.     1:  113.* 


WOOD. 

Mortgage  of,  see  Mortgage,  34. 


WOODCOCK. 


Possession    of,    as    an    Offense,    see    Game 
Laws,  4. 


WORDS. 

As  Provocation  for  Assault,  see  Assault  and 

Battery,  20,  21. 
Meaning  of,  see  Definitions. 
Parol  Proof  of   Meaning  of,  see   Evidence, 

1136-1141. 

Editorial  Notes. 
Judicial  notice  of  meaning  of.    4:  42.* 

#  •» 

WORK  AND  LABOR. 

Editorial  Notes. 

Contract    for,    as    affected    by    statute    of 
frauds.    1 :  507.* 


WORKHOUSE. 


Imprisonment  in,  see  Criminal  Law,  234. 

Injunction  against  Paying  Claim  for  Main- 
taining Prisoners  in,  see  Injunction,  324. 

City's  Liability  for  Negligence  of  Officers  of, 
see   Municipal  Corporations,  481. 

The  authority  conferred  upon  a  mu- 
nicipal corporation  to  establish  a  workhouse 
does  not  empower  it  to  select  as  a  work- 
house an  institution  under  the  control  of 
a  religious  society,  and  whose  officers  are 
in  no  sense  public  officers,  and  who  cannot 
be  required  to  receive  prisoners  committed 
by  the  city  magistrate.  Farmer  v.  St. 
Paul,  65  Minn.  176,  67  N.  W.  990,       33:  199 

Editorial  Notes. 

Right  of  woman  to  be  director  of.    38:  211. 


WORKS  OF  NECESSITY  AND  CHARITY. 

See  Sundav,  HI.  b. 

L.R.A.  Dig.— 195. 


WORLD'S  FAIR. 

'Jse  of  County  Funds  for,  see  Counties,  70. 
Use  of  Public  Funds  for,  see  Public  Moneys, 

18-20. 
Liability  of  Managers    to    Suit,    see    State 

Institutions,  10. 
Judicial  notice  of,  see  Evidence,  13. 


WORSHIP. 

Freedom  of,  see  Constitutional  Law,  II.  d. 
Prohibition  against  Giving  Christian  Science 

Treatment  as  Interference  with  Rights 

of,  see  Christian  Science. 
Indictment  for  Disturbing,  see  Indictment, 

etc.  81. 
Religious   Worship   in   Schools,  see   Schools. 

114,  118-128. 
Disturbance  of,  see  Disturbing  Worship. 

Editorial  Notes. 

Protection  of  right  to.    2:  110.* 


WRECK. 

Failure  to  Provide  for,  see  Carriers,  217. 

Liability  for  Injuries  to  Passengers  in,  see 
Carriers,  236-238. 

Right  of  Passenger  Stopping  over  Be- 
cause of,  see  Carriers,  414. 

Effect  of,  on  Right  to  Use  Ticket  after  Ex- 
piration of  Time  Limit,  see  Carriers, 
614,  615. 

Editorial  Notes. 

Obstruction  of  navigation  by;  liability  for. 
59:  58. 


WRIT  AND  PROCESS. 

I.  In  General. 
II.  Service. 

a.  In  General. 

b.  On  Corporations. 

c.  By  Publication. 

d.  Privilege;  Exemption. 

1.  From  Arrest. 

2.  From  Service  of  Summons. 

e.  Liability  for  Serving. 

III.  Return;  Proof. 

IV.  Editorial  Notes. 

Various  Particular  Writs,  see  Attachment; 
Certiorari;  Execution;  Garnishment; 
Injunction;  Mandamus;  Ne  Exeat; 
Prohibition;  Quo  Warranto. 

Writ  of  Error,  see  Apiwal  and  Error. 

Attachment  as  Process,  see  Insurance,  419. 

Order  to  Show  Cause  as,  see  Attorneys,  25. 

Bond  to  Indemnify  Sheriff  for  Failure  to 
Execute,  see  Bonds,  11. 

Contempt  in  Issuance  of  Process,  see  Con- 
tempt, 65. 

Writ  of  Error  Coram  Nobis,  see  Coram 
Nobis. 
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Authority  of  Court  to  Originate  Process  to 
Secure  Evidence,  see  Courts,  7. 

Prerogative  Writs,  Original  Jurisdiction,  of 
Appellate  Court  to  Grant,  see  Courts, 
II.  a,  2. 

Of  Commitment,  see  Criminal  Law,  II.  c. 

Punitive  Damages  for  Abuse  of,  see  Dam- 
ages, 47-49. 

Execution  as  Process,  see  Execution,  1. 

As  Affecting  Insurance,,  see  Insurance,  418- 
424. 

Summons  against  Dead  Man,  see  Judgment, 
133. 

Notice  for  Removal  of  Officer  as,  see  Of- 
ficers, 150. 

Writ  of  Entry,  see  Reference,  6. 


I.  In  General. 

Issuing  Summons  on  Sunday,  see  Sunday,  3. 
For  Editorial  Notes,  see  infra,  IV.  §§  1,  2. 

Validity. 

Sufficiency  of  Summons  in  Eminent  Domain 

Case,  see  Eminent  Domain,  167. 
For  Editorial  Notes,  see  infra,  IV.  §§  1,  2. 

1.  A  summons  issued  without  the  seal  of 
(he  court  is  void  and  can  give  no  jurisdic- 
tian,  where  the  statute  provides  that  it 
"must  be  issued  under  the  seal  of  the 
court,"  although  the  statutes  also  provide 
that  the  court  shall  disregard  any  error  or 
defect  in  the  proceedings  which  does  not  af- 
fect the  substantial  rights  of  the  parties. 
Choate  v.  Spencer,  13  Mont.  127,  32  Pac. 
651,  20:424 

2.  An  order  to  serve  the  purpose  of  a  writ 
is  not  valid  in  Tennessee  unless  it  runs  in 
the  name  of  the  state.  McLendon  v.  State 
use  of  Kennedy,  92  Tenn.  520,  22  S.  W.  200, 

21:  738 
As  part  of  record. 

3.  The  summons  in  an  action  of  trespass 
on  the  case  is  not  a  part  of  the  record  until 
made  so  by  over.  Snyder  v.  Philadelphia 
Co.  54  W.  Va.  i49,  46  S.  E.  366,  63:  890 
Name  of  party. 

See  also  infra,  7,  13. 

For  Editorial  Notes,  see  infra,  IV.  §  1. 

4.  Only  the  person  legally  authorized  to 
bring  an  action  for  wrongful  death  need  be 
named  'n  the  summons,  leaving  the  bene 
ficiflries  to  be  named  in  the  declaration, 
under  a  statute  providing  that  the  cause  of 
action  in  the  summons  may  be  stated  brief- 
ly in  general  terms.  Love  v.  Southern  R. 
Co.  108  Tenn.  104,  65  S.  W.  475,         55:  471 

5.  A  summons  setting  forth  the  full 
corporate  name  of  a  defendant  corporation, 
without  reciting  that  it  is  a  corporation,  is 
sufficient.  Snvder  v.  Philadelphia  Co.  54 
W.  Va.  149,  46  S.  E.  366,  03:  896 
Amendment. 

For  Editorial  Notes,  see  infra,  IV.  §  2. 

6.  A  proceeding  for  the  dissolution  of  a 
corporation,  in  which  tlie  summons  is  im- 
properly made  returnable  in  term  before 
the  court,  is  properly  remanded  for  tlie  pur- 
pose  of   amending   the  summons  so    as    to 


make  it  returnable  before  the  clerk  on  a 
day  certain.  Simmons  v.  Norfolk  &  B.  S.  B. 
Co.  113  N.  C.  147,  18  S.  E.  117,  22:  677 

7.  A  mistake  in  the  Christian  name  of  a 
defendant  who  is  duly  served  with  process 
will  not  prevent  the  court  from  acquiring 
jurisdiction  of  him,  if  at  the  time  the 
summons  is  served  on  him  he  is  duly  ap- 
prised that  he  is  the  person  intended  to  be 
named  therein  and  affected  thereby,  where 
the  statutes  provide  for  correcting  mistakes 
in  the  names  of  parties  as  they  appear  in 
the  summons.  Stuyvesant  v.  Weil,  167  N. 
Y.  421,  60  N.  E.  738,  53:  562 


II.   Service, 
a.  In  General. 

Due  Process  as  to,  see  Constitutional  Law, 
251,  862. 

Power  of  Courts  as  to,  see  Constitutional 
Law,  183. 

Authorizing  Service  on  Agent,  see  Consti- 
tutional Law,  592. 

On  Receiver  as  a  Contempt,  see  Contempt, 
44,  45. 

Obtaining  Jurisdiction  to  Enter  Judgment 
by,  see  Judgment,  I.  c. 

Sufficiency  of  Service  to  Support  Judgment 
of  Other  State  or  Country,  see  Judg- 
ment, IV. 

In  Divorce  Suit  in  Other  State,  see  Judg- 
ment, 371-378. 

Presumption  of  Regularity,  see  Judgment, 
84. 

In  Garnishment  Proceedings,  see  Garnish- 
ment, 106-111. 

Necessity  of,  in  Injunction  Suit,  see  In- 
junction, 486. 

Waiver  of  Objection  as  to,  see  Pleading,  63. 

Principal's  Liability  for  Obstruction  of,  by 
Agent,  see  Principal  and  Agent,  54. 

Proximate  Cause  of  Failure  to  Serve,  see 
Proximate  Cause.  29. 

As  to  Service,  Generally,  see  Service. 

Computation  of  Time  for,  see  Time,  17. 

See  also  supra,  7. 

For  Editorial  Notes,  see  infra,  IV.  §§  5-9. 

By  coroner. 

8.  A  coroner  cannot  execute  process 
directed  to  the  sheriff,  umler  Ky.  Code  Prac. 
§  667.  Where  the  coroner  is  authorized  to 
act,  the  process  must  be  directed  to  him. 
Johnson  v.  Elkins,  90  Ky.  163,  13  S.  W. 
448,  8:  552 
In  auxiliary  suit. 

9.  A  bill  in  equity  to  reform  a  policy  of 
insurance  is  so  far  auxiliary  to  or  depend- 
ent upon  an  action  at  law  upon  the  policy 
already  commenced  by  the  same  plaintiff 
against  the  same  defendant,  that  service  of 
process  upon  count^el  for  defendant  in  the 
law  action  will  bind  defendant  in  the 
equity  suit,  if  such  defendant  is  not  found 
within  the  jurisdiction  of  the  court  and 
has  no  other  agent  therein  upon  whom 
service  mav  be  lawfully  made.  Abraham  v. 
North  German  F.  Ins.'Co.  37  Fed.  731, 

3:  188 
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Place  generally. 

In    Carnisliment    Proceedings,   see    Garnish- 
ment, 111. 

10.  The  defendant  served  in  the  county 
where  a  suit  is  brought  must  have  a  sub- 
stantial interest  in  the  legal  questions  in- 
volved and  the  relief  prayed  for  and  must 
be  a  real,  and  not  a  sham,  defendant,  in 
order  that  an  action  may  be  deemed  "right- 
ly brought"  within  the  meaning  of  Neb. 
Code  Civ.  Proc.  §  65,  providing  that  where 
an  action  is  rightly  brought  in  any  county 
according  to  the  provisions  of  another  sec- 
tion permitting  an  action  to  be  brought  in 
any  county  where  one  of  the » defendants 
resides,  a  summons  shall  issue  to'any  other 
coxmty  against  any  one  or  more  of  the  de- 
fendants. Siever  v.  Union  P.  R.  Co.  68 
Neb.  91,  93  N.  W.  943,  61:  319 
At  place  of  abode. 

Service  of  Notice,  see  Service,  2. 

11.  A  person  fourteen  years  of  age  is 
prima  facie  of  "suitable  age  and  discretion," 
within  the  meaning  of  a  statute  regulating 
the  service  of  summons  in  a  civil  action  at 
the  usual  abode  of  the  defendant.  Temple 
V.  Norris,  53  Minn.  286,  55  N.  W.   133, 

20:  159 

12.  Process  cannot  be  served  in  Iowa  by 
leaving  a  copy  with  a  member  of  his  family 
at  his  alleged  usual  place  of  residence,  upon 
one  who  has  gone  to  another  state  with  the 
intention  of  taking  up  his  residence  there, 
and  has  there  engaged  in  business,  voted, 
sat  upon  juries,  and  discharged  other  duties 
of  a  citizen,  but  has  not  for  several  years 
removed  his  family  there,  and  has  at  in- 
tervals visited  them  in  Iowa,  where  he  has 
had  from  the  first  an  intention  ultimately 
to  remove  them  to  such  otlier  state,  and  has 
never  relinquished  or  altered  it.  Schlawig 
v,  De  Peyster,  83  Iowa,  323,  49  N.  W.  843, 

13:785 

13.  A  summons  against  a  person  giving 
only  the  initial  of  his  given  name,  and  stat- 
ing that  his  full  name  is  unknown,  must  be 
personally  served  on  him,  and  cannot  be 
served  by  leaving  it  at  his  usual  place  of 
residence.  Enewold  v.  Olsen,  39  Neb.  59, 
57  N.  W.  765,  22 :  573 
On  nonresident. 

Service  by  Publication,  see  infra,  II.  c. 
Acquiring  Jurisdiction   of   Divorce    Suit   by 

Constructive    Service,   see   Divorce   and 

Separation,  12. 
Sufficiency   to  Give  Jurisdiction,  see  Jud«?- 

ment,  20,  22,  24-26,  29,  31,  34,  36-38.' 
Sufficiency   to    Support    Foreign   Judgment, 

see  Judgment,  371. 
For   Editorial   Notes,   see   infra,   IV.    §§   6, 

7. 

14.  Infant  nonresident  defendants,  as  well 
as  others,  are  included  in  the  provisions  of 
111.  Rev.  Stat.  chap.  22,  §  14,  authorizing 
service  upon  "any  defendant  residing  or  be- 
ing without  this  state."  Hale  v.  Hale,  146 
111.  227,  33  N.  E.  858,  20:  247 

15.  A  substituted  service  of  citation  in  a 
divorce  suit,  upon  a  nonresident  husband,  is 
sufficient  to  give  jurisdiction,  where  the 
marriage  was  celebrated  and  the  parties  be- 


fore separation  resided  in  the  state,  and 
the  wife  still  resides  there.  Butler  v.  Wash- 
ington,  45   La.   Ann.   279,   12   So.    356, 

19:  814 

16.  Service  of  process  will  not  bind  a 
nonresident  defendant  or  his  property  if  it 
is  upon  a  person  described  as  his  trustee, 
and  there  is  nothing  to  show  that  such  per- 
son was  in  fact  trustee  for  him  or  was  in 
possession  of  any  of  his  property.  Ward  v. 
Boyce,  152  N.  Y.  191,  46  N.  E.  180,  36:  549 
On  person  whose  name  is  unknown. 

See  also  supra,  13. 

17.  Ignorance  of  the  given  name  of  a 
person,  excepting  the  initial  thereof,  is  ig- 
norance of  his  name  within  the  meaning  of 
Neb.  Code  Civ.  Proc.  §  148,  respecting  the 
service  of  process  upon  a  person  whose  name 
is  unknown.  Enewold  v.  Olsen,  39  Neb.  59, 
57  N.  W.  765,  22:  573 
On  infants. 

Necessity  of  Service  on  Infant,  see  Infants, 

101. 
See   also   supra,   14. 

18.  Jurisdiction  of  an  infant  defendant 
may  be  acquired  by  the  service  of  sum- 
mons in  the  same  manner  as  upon  defend- 
ants who  are  sui  juris.  Levystein  Bros.  v. 
O'Brien,  106  Ala.  352,  17  So.  550,  30:  707 
By  mail. 

Aflidavit  of  Service,  see  infra,  86. 
As  to  Service  by  Mail,  Generally,  see  Serv- 
ice, 3-5. 
See  also  infra,  86. 

19.  A  summons  mailed  to  the  defendant 
by  another  person  on  whom  it  is  served  by 
mistake  is  not  sufficient  to  give  jurisdiction 
imder  a  statute  requiring  personal  service, 
but  declaring  in  terms  that  service  by  mail 
of  notices  and  other  papers  in  actions  shall 
not  apply  to  the  service  of  a  summons.  St. 
Paul  Sav.  Bank  v.  Authier,  52  Minn.  98, 
53  N.  W.  812,-  18:  498 
Waiver  of. 

For  Editorial  Notes,  see  infra,  IV.  §  5. 

20.  Filing  a  declaration  on  the  part  of 
the  plaintiff,  and  appearance  and  pleading 
on  the  part  of  defendants,  is  a  sufficient 
waiver  of  process,  although  the  parties  arc 
nonresidents.  Cofrode  v.  Gartner,  79  Mich. 
332,44    N.    W.  623,  7:  511 

b.  On  Corporatfons. 

Service  by  Publication,  see  infra,  41,  42. 
Acquiring  Jurisdiction  by,  see  Attachment, 

19. 
Due    Process    in,    see    Constitutional    Law, 

802. 
Sufficiency  of  Service  to  Give  Jurisdiction 

against,  see  Judgment,  22,  28. 
See  also  Corporations,  847. 
For  Editorial  Notes,  see  infra,  IV.  §§  6,  9. 

On  officers  of  corporation. 
Privilege  from  Service,  see  infra,  74. 
See  also  infra,  53. 
For  Editorial  Notes,  see  infra,  IV.  §  9. 

21.  Serving  process  on  an  officer  of  a  for- 
eign corporation  which  has  no  place  of  busi- 
ness in  the  state  and  has  never  done  any 
business  therein,  when  he  is  present  only 
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casually  and  temporarily  in  the  state,  is  not 
sufficient  to  give  jurisdiction  to  render  a 
judgment  in  personam  against  the  corpora- 
tion. Carstens  v.  Leidigh  &  H.  Lumber  Co. 
18  Wash.  450,  51  Pac.  1051,  39:  548 

22.  No  valid  service  of  process  upon  a. 
foreign  corporation  can  be  had  by  serving 
the  papers  upon  one  of  its  officers  who  is 
himself  plaintiff  in  the  action  or  attorney 
in  fact  for  the  plaintiff.  George  v.  Ameri- 
can Ginning  Co.  46  S.  C.  1,  24  S.  E.  41, 

32:  764 

23.  Service  of  process  on  the  persons  who 
were  last  elected  president  and  secretary  of 
a  corporation  which  has  been  defunct  for 
several  years,  and  one  of  whom  has  claimed 
to  be  the  sole  stockholder  aiid  owner  of  the 
assets,  where  they  appear  and  answer  in 
a  suit  to  wind  up  its  affairs,  must  be  re- 
garded as  having  been  made  on  them  of- 
ficiallv  as  well  as  individually.  Parker  v. 
Bethel  Hotel  Co.  96  Tenn.  252,  34  S.  W.  209. 

31 :  706 

24.  Mandamus  may  be  served  on  a  joint- 
stock  association  by  serving  it  on  the  head 
officer  or  the  select  body  or  person  within 
the  corporation  whose  province  it  is  to  put 
in  motion  the  machinery  necessary  to  se- 
cure performance  of  the  duty.  State  ex  rel. 
Railroad  &  W.  Commission  v.  Adams  Exp. 
Co.  66  Minn.  271,  68  N.  W.  1085,  38:  225 
On  state  officer. 

Affidavit  of  Service,  see  infra,  86. 
Impairing  Obligation  of  Contract  as  to,  see 

Constitutional  Law,  1190. 
For  Editorial  Notes,  see  infra,  IV.  §  9. 

25.  Service  of  process  on  the  deputy  secre- 
tary of  state  is  not  a  service  upon  the 
secretary,  within  the  meaning  of  a  statute 
as  to  service  upon  the  latter  as  the  agent 
of  foreign  corporations.  Lonkey  v.  Keyes 
Silver  Min.  Co.  21  Nev.  312,  31   Pac.  57, 

17:  351 

26.  Jurisdiction  of  a  foreign  insurance 
company  doing  business  in  the  state  with- 
out complying  with  the  statute  which  re- 
quires it  before  doing  business  to  appoint 
the  insurance  commissioner  as  attorney  on 
whom  process  may  be  served  cannot  be  ac- 
quired by  service  on  such  commissioner, 
where  the  fact  appears  from  the  plaintiff's 
own  showing,  aqd  the  defendant  has  not  ap- 
peared to  plead  to  the  jurisdiction,  and  is 
not  shown  to  have  received  notice,  either 
actual  or  constructive.  Lubrano  v.  Imperial 
Council,  0.  of  U.  F.  20  R.  I.  27,  37  Atl. 
345,  38:  546 

27.  Service  on  the  auditor  of  state  in 
Arkansas,  in  an  action  against  a  foreign  in- 
surance company  which  has  not  complied 
with  the  statute  requiring  as  a  condition 
of  doing  business  that  the  auditor  or  some 
agent  be  appointed  to  receive  service,  is  not 
authorized  by  the  fact  that  certain  persons 
have  solicited  insurance  for  the  company 
within  the  state  and  forwarded  applications 
to  its  office  in  another  state,  although  they 
may  be  subject  to  penalties  under  the  stat- 
ute. Rothrock  v.  Dwelling-Hou.se  Ins.  Co. 
161    Mass.  423,  37  N.  E.     206,  23:  863 

28.  Service    upon    the    superintendent    of 


insurance,  of  a  summons  to  a  foreign  in- 
surance company,  does  not  give  the  state 
courts  jurisdiction  of  an  action  on  a  pol- 
icy wholly  executed  in  another  state,  al- 
though the  company  had  at  one  time  been 
authorized  to  do  business  in  the  state,  and 
had  filed  with  the  superintendent  the  writ- 
ten consent  to  such  service  required  as  a 
condition  of  doing  business  in  the  state 
by  Kan.  Gen.  Stat.  1897.  chap.  74,  §  104 
(Gen.  Stat.  1899,  chap.  50,  §  3283).  where, 
long  prior  to  the  issuance  of  the  policy,  its 
license  to  do  business  in  the  state  had  been 
revoked,  since  which  time  it  had  not  main- 
tained any  agency  or  transacted  any  busi- 
ness therein.  Mutual  Reserve  Fund  L.  Asso. 
V.  Boyer,  62  Kan.  31,  61  Pac.  387,       50:  538 

29.  A  foreign  insurance  company  which 
has  been  doing  business  in  the  state  can- 
not, so  far  as  existing  obligations  are  con- 
cerned, escape  from  the  provisions  of  a 
statute  permitting  process  to  be  served 
upon  it  by  delivery  to  the  insurance  com- 
missioner, by  withdrawing  from  the  state, 
discharging  its  agents,  and  canceling  its 
consent  to  have  process  served  through  such 
commissioner.  Hinton  v.  Mutual  Reserve 
Fund  Life  Asso.  135  N.  C.  314,  47  S.  E.  474, 

65:  161 

30.  Valid  service  of  summons  on  a  mis- 
demeanor indictment  against  a  foreign  in- 
surance company  may  be  made  under  Ky. 
Stat.  §  631,  requiring  consent  to  service  of 
process  on  the  commissioner  "in  any  ac- 
tion," and  Ky.  Crim.,Code,  chap.  3,  §  147, 
providing  that  process  upon  indictments 
shall  be  served  as  in  civil  actions.  JFAna. 
Ins.  Co.  V.  Com.  106  Ky.  864,  51  S.  W.  624. 

45:  355 

On  agent  generally. 

Sufficiency  of  Finding  as  to  Corporate  Agent 
Served,  see  Appeal  and  Error,  780. 

Appointment  of  Attorney  to  Accept  Service, 
see  Building  and  Loan  Associations,  83. 

Due  Process  in,  see  Constitutional  Law,  803, 
804. 

Necessity  of  Foreign  Railroad  Company 
Designating  Agent,  see  Corporations, 
855. 

Effect  of  Requiring  Appointment  of  Agent 
to  Acknowledge  Service,  see  Corpora- 
tions, 818,  820,  865,  866. 

In  Garnishment  Proceeding,  see  Garnish- 
ment, 110. 

For  Editorial  Notes,  see  infra,  IV.  §  9. 

31.  In  an  action  on  a  contract  against  a 
foreign  corporation,  service,  to  be  good, 
must  be  made  on  an  agent  conducting  the 
business  out  of  which  the  contract  arose. 
Winnev  v.  Sandwich  Mfg.  Co.  86  Iowa,  608, 
53  N.  W.  421,  18:  524 

32.  An  assistant  ticket  agent  in  a  union 
depot  during  the  absence  of  the  head  ticket 
agent  is  an  "acting  ticket  agent"  of  a  rail- 
road company  for  which  he  performs  the 
duties  of  ticket  agent,  within  the  meaning 
of  Minn.  Gen.  Stat.  1894,  §  5202,  respecting 
service  of  process  on  that  company,  al- 
though he  is  hired,  not  by  that  company, 
but  by  the  owner  of  the  union  depot.    Hil- 
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ary  v.  fireat  Northern  R.  Co.  64  Minn.  3G1. 
67  N.  W.  80,  32:  448 

33.  Service  of  an  alternative  writ  of  man- 
damus to  compel  a  nonresident  joint-stock 
association  enjraged  in  business  in  the  state 
as  a  common  carrier  to  print  and  keep  for 
public  inspection  schedules  sliowing  the 
classification,  rates,  fares,  and  charges  for 
transportation  of  property  of  all  kinds  and 
classes  in  the  state,  and  to  file  a  copy  there- 
of with  the  state  railroad  and  warehouse 
commission,  made  upon  a  specified  person 
described  by  the  court  allowing  the  writ  as 
the  general  agent  of  such  association, — is 
sufficient  to  give  jurisdiction  to  the  court  to 
proceed  with  the  hearing,  although  the  per- 
son served  was  only  a  local  ageht,  where 
there  is  no  general  agent  or  any  officer  or 
agent  superior  to  him  in  the  state,  and  all 
the  officers  and  shareholders  are  nonresi- 
dents. State  ex  rel.  Railroad  &  W.  Commis- 
sion V.  Adams  Exp.  Co.  66  Minn.  271,  68  N. 
W.  1085,  38:  225 

34.  An  agent  of  a  foreign  life  insurance 
company,  who  comes  into  the  state  to  ex- 
amine the  conditions  imder  which  a  death 
occurred,  and  who  submits  a  proposition  to 
compromise  the  claim,  is  an  agent  on 
whom  service  of  process  may  be  made,  under 
Shannon's  (Tenn.)  New  Code,  §§  4543,  4546. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley,  99 
Tenn.  322,  42  S.  W.  145,  44:  442 

35.  A  traveling  salesman  of  a  foreign  cor- 
poration sent  to  investigate  the  controversy 
out  of  which  a  cause  of  action  arose  is  with- 
in the  provisions  of  a  statute  authorizing 
.service  of  process  on  a  foreign  corporation 
by  serving  personally  any  agent  thereof 
within  the  limits  of  the  state.  Abbeville 
E.  L.  &  P.  Co.  V.  Western  Electrical  Sup- 
ply Co.  61  S.  C.  361,  39  S.  E.  559,        55:  140 

36.  The  existence  of  a  power  of  attorney 
by  which  a  foreign  insurance  company  au- 
thorized service  of  process  to  be  made  on 
the  secretary  of  state  does  not  preclude 
service  on  an  agent,  as  authorized  by  Tenn. 
act  1887.  Connecticut  Mut.  L.  Ins.  Co.  v. 
Spratley,   99   Tenn.   322,  42   S.   W.    145, 

44:  442 
On  fnanaging  agent. 
For  Editorial  Notes,  see  infra,  IV.  §  9. 

37.  A  managing  agent  in  charge  of  the 
business  office  of  a  railroad  company  of  an- 
other state  for  the  purpose  of  soliciting 
liusiness  in  transporting  passengers  and 
freight  over  its  road  situated  in  another 
state  is  a  "managing  or  business  agent," 
within  the  meaning  of  Cal.  Code  Civ.  Proc.  § 
411.  authorizing  the  service  of  summons  on 
such  agents  of  foreign  corporations.  Denver 
&  R.  G.  R.  Co.  v.  Roller,  41  C.  C.  A.  22.  lOO 
Fed.   73.8,  49:  77 

38.  A  manager  of  an  agency  established 
in  Nebraska  by  a  foreign  railroad  corpora- 
tion for  the  purpose  of  soliciting  traffic 
over  its  line  of  road  is  a  managing  agent, 
within  the  meaning  of  the  statute  with 
reference  to  the  service  of  summons  upon 
such   corporations.      Union    State    Bank    v. 


Fremont,  E.  &  M.  Vallev  R.  Co.  66  Neb.  159, 
92  N.  W.  131,  '  59:  939 

39.  A  person  who  has  full  charge  of  the 
business  of  a  foreign  corporation  dealing  in 
lumber  and  merchandise  at  a  particular 
place  within  the  state,  and  subject  to  no  au- 
thority from  any  other  person  or  agent 
within  the  state,  although  the  corporation 
has  one  or  more  other  agents  at  other  places 
in  the  state,  but  who  corresponds  with,  ac- 
counts to,  and  receives  instructions  from, 
the  main  office  of  such  foreign  corporation 
in  the  foreign  state,  receives  and  disburses 
money.s,  pays  freight,  makes  contracts  with 
customers  as  to  terms  of  payment  of  ac- 
counts, issues  receipts  for  money,  employs 
all  necessary  temporary  assistance  for  and 
in  behalf  of  the  corporation,  and,  with  the 
knowledge  and  under  the  instructions  of 
the  corporation,  holds  himself  out  and  ad- 
vertises in  the  newspaper  as  manager,  is, 
within  the  meaning  of  Dak.  Comp.  Laws,  § 
4S98.  the  "'managing  agent"  of  such  foreign 
corporation  for  the  purpose  of  service  of 
process.  Foster  v.  Charles  Betcher  Lumber 
Co.  5  S.  D.  57,  58     N.  W.  9,  23:  490 

40.  The  failure  of  a  foreign  corporation 
to  file  a  copy  of  its  articles  of  incorporation, 
and  the  certificate  of  the  appointment  of  an 
agent  authorized  to  accept  service  of  proc- 
ess, as  required  by  Dak.  Comp.  Laws,  §§ 
3190,  3192,  cannot  be  taken  advantage  of 
by  such  corporation  to  avTrid  service  of  sum- 
mons upon  a  managing  agent  of  such  cor- 
poration within  the  state.  Id. 

c.  By    Publication. 

Defect  in  Proof  of  Service,  see  infra,  85. 

General  Appearance  Rendering  Order  Un- 
necessary, see  Appearance,  1. 

Due  Process  in,  see  Constitutional  Law, 
800. 

In  Garnishment  Proceedings,  see  Garnish- 
ment, 106-108. 

Jurisdiction  by,  to  Enter  Judgment,  see 
Judgment,  26-31,  37,  38. 

Suflficiency  of,  to  Support  Decree,  see  Judg- 
ment, 371,  374. 

For  Editorial  Notes,  see  infra,  IV.  §  5. 

Statutory  provision  for. 

41.  The  lefrislature  may  provide  for  serv- 
ice of  process  on  a  domestic  corporation  by 
jjublication,  if  no  officer  or  agent  of  it  can 
be  found  in  the  state.  Bernhardt  v.  Brown, 
118  N.  C.  700,  24  S.  E.  527,  715,  119  N.  C. 
506,  26  S.  E.  162,  36:  402 

42.  A  state  may  provide  for  bringing  be- 
fore the  court  by  publication  nonresidents 
claiming  liens  upon  a  railroad  located  with- 
in its  jurisdiction,  in  a  suit  to  wind  up  the 
railroad  corporation  and  free  its  property 
from  liens.  Connor  v.  Tennessee  C.  R.  Co. 
48  C.  C.  A.  730,  109  Fed.  931,  54:  687 

43.  A  statute  providing  for  service  of 
process  of  nonresident  defendants  by  publi- 
cation will  be  construed  to  apply  to  cases 
where,  under  recognized  principles  of  law, 
suits  may  be  instituted  against  such  de- 
fendants, and  will  not  be  held  to  confer 
jurisdiction  in  case  of  service  of  process  in 
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that  manner  in  a  suit  merely  in  personam. 
Silver  Camp  Min.  Co.  v.  Dickert,  31  Mont. 
488,  78  Pac.   967,  67 :  940 

AflSdavit  for. 

44.  The  objection  that  an  affidavit  for 
substituted  service  was  in  the  disjunctive 
in  stating  that  defendant  was  concealed 
within  the   state,   or  had  gone  out   of  the 

/  state  so  that  process  could  not  be  served 
upon  him,  is  not  well  taken,  where  the  ma- 
terial fact  of  the  impossibility  of  finding  his 
whereabouts  is  alleged.  Bickerdike  v.  Al- 
len,  157   111.   95,  41   N.  E.   740,  29:  782 

45.  The  words  "subject  of  the  action,"  in 
Minn.  Gen.  Stat.  1894,  §  5204,  subd.  3,  re- 
quiring an  affidavit  for  summons  by  publica- 
tion to  allege  jurisdiction  of  the  subject  of 
the  action,  relate  to  the  controversy  be- 
tween the  parties,  and  not  to  the  property 
seized  on  attachment.  Hartzell  v.  Vigen, 
6  N.  D.  117,  69  N.  W.  203,     '  35:  451 

46.  Order  for  service  of  summons  and 
complaint  on  nonresident  defendants  are 
not,  under  Sanb.  &  B.  (Wis.)  Stat.  §  2640, 
void  because  the  affidavits  to  obtain  them 
did  not  describe  any  property  of  the  defend- 
ants within  the  state,  where  the  property 
is  sufficiently  described  in  the  complaint. 
Bragg  V.  Gaynor,  85  Wis.  468,  55  N.  W.  919, 

21:  161 
Time. 

On  Holiday,  see  Holidays,  4. 
After  Return  Day  of  Attachment,  see  At- 
tachment, 48. 
Curing  Defect  in,  see  Mortgage,  173. 

47.  Jvuisdiction  is  not  acquired  of  a  non- 
resident defendant  by  publishing  for  four 
lunar  months,  but  less  than  four  calendar 
months,  where  the  statute  requires  the  pub- 
lication to  be  made  for  four  months,  with- 
out showing  that  lunar  months  were  in- 
tended; and  a  decree  rendered  upon  such 
publication  is  void.  Guaranty  Trust  & 
S.  D.  Co.  V.  Buddington,  27  Fla.  215,  9  So. 
246,  12:770 

48.  An  objection  that  a  notice  to  a  non- 
resident was  not  published  for  three  succes- 
sive weeks  as  required  by  law,  but  only 
for  three  insertions  during  two  weeks,  is 
not  valid  where  three  full  weeks  after  the 
first  publication  expired  more  than  thirty 
days  before  the  first  day  of  the  term  at 
which  he  was  notified  to  appear.  Horn  v. 
Indianapolis  Nat.  Bank,  125  Ind.  381,  25 
N.  E.  553,  9:  676 
When  order  may  be  granted. 

49.  An  order  for  publication  of  notice  to 
a  nonresident  may  be  entered  nunc  pro  tunc 
if  no  final  judgment  has  been  entered  in  the 
cause  and  such  en'^ry  is  necessary  to  con- 
form the  record  to  the  fact.  Horn  v.  In- 
dianapolis Nat.  Bank,  125  Ind.  381,  25  N. 
E.    558,  9:  676 

50.  A  nonresident  pledgeor  of  a  promis- 
sory note  held  as  collateral  security  by  a 
bank  within  the  state  has  property  within 
the  state,  within  the  meaniiig  of  Minn.  Gen. 
Stat.  1894,  §  5204,  subd.  5,  providing  for 
service  by  publication  when  the  subject  of 
the  action  is  property  in  the  state  in  which 
defendant   has    or   claims   a   lien   or   inter- 


est.    Hartzell  v.  Vigen,  6  N.  D.  117,  69  N. 
W.  203,  35:  451 

51.  Any  debt  having  a  situs  within  the 
state  and  subject  to  jurisdiction  and  con- 
tiol  of  the  courts,  although  it  is  not  such 
as  to  be  seized  on  attachment  or  execution, 
may  be  the  basis  of  an  order  of  publication, 
under  Sanb.  &  B.  (Wis.)  Stat.  §  2G40,  in 
an  action  against  nonresidents  to  reach 
property  within  the  state.  Bragg  v.  Gay- 
nor, 85  Wis.  468,   55  N.  W.  919.       21 :  161 

52.  An  order  for  service  of  summons  by 
publication  should  not  be  made  by  a  court 
in  New  York  against  nonresident  defend- 
ants in  an  action  by  a  judgment  creditor 
to  reach  property  in  copyrights  and  royal- 
ties thereon,  which,  for  the  purpose  of  de- 
frauding creditors,  have  been  assigned  to 
one  of  the  other  defendants  by  the  juag- 
ment  debtor  in  another  state,  to  which  the 
debtor  has  gone,  after  execution  has  been 
issued  on  the  judgment  in  the  state  of  New 
York,  where  it  was  rendered.  The  property 
being  intangible,  the  defendants  nonresi- 
dents, and  the  transfer  having  been  made 
out  of  the  state,  there  is  no  jurisdiction  over 
the  subject  of  the  action  or  its  cause.  Bry- 
an V.  University  Pub.  Co.  112  N.  Y.  382,  19 
N.  E.  825,  2:  638 
Effect  of. 

53.  Statutory  permission  to  serve  proc- 
ess by  publication  on  domestic  corporations 
whose  officers  or  agents  cannot  be  found 
in  the  state  will  not  make  valid  a  sale  of 
a  corporation's  property  on  execution  un- 
der a  judgment  based  on  such  service,  if  an 
attachment  on  defendant's  property  in  such 
case  was  not  authorized,  since  the  substi- 
tuted service  in  such  cases  can  only  be  based 
on  seizure  of  property.  Bernhardt  v. 
Brown,  118  N.  C.  700,  24  S.  E.  52/,  715, 
119  N.  C.  506,  26  S.  E.  162,  36:  402 

54.  Service  of  summons  by  publication 
will  not  confer  jurisdiction  to  compel  a  non- 
resident to  perform  his  contract  to  convey 
real  estate  located  within  the  state.  Silver 
Camp  Min.  Co.  v.  Dickert,  31  Mont.  488,  78 
Pac.  967,  67:  940 
Motion  to  set  aside. 

55.  Where  an  order  for  publication  of 
summons  has  been  made  in  an  action  over 
the  subject  or  cause  of  which  the  courts  of 
the  state  have  no  jurisdiction,  defendant  is 
entitled  to  make  a  motion  to  set  it  aside, 
rather  than  submit  to  the  hardship  of  com- 
ing in  to  defend  the  action.  Brvan  v.  Uni- 
versity Pub.  Co.  112  N.  Y.  382,  19  N.  E. 
825,  2:  638 

d.  Privilege;  Exemption. 
1.   From   Arrest. 

Equal   Privileges  as  to,  see  Constitutional 

Law,  358. 
Dismissal   of   Action  Begun   by   Arrest,  see 

Dismissal  or  Discontinuance,  10. 
After  Discharge  in  Extradition  Proceeding, 

see  Extradition,  8. 
See   also   infra,   70. 
For   Editorial   Notes,   see   infra,   IV.    §§   3, 

8. 
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56.  A  nonresident  of  the  state  is  in  at- 
tendance upon  a  court,  so  as  to  be  exempt 
from  arrest,  where  he  is  a  defendant  in  a 
case  and  is  waiting  for  the  trial,  which  is 
adjourned  from  day  to  day  on  account  of 
the  illness  of  the  plaintiff.  Ellis  v.  De  Gar- 
mo,  17  R.  I.  715,  24  Atl.  579,  19:  560 

57.  Motion  is  the  proper  remedy  to  ob- 
tain discharge  from  an  arrest  to  which  a 
nonresident  has  been  lawfully  subjected 
wliile  attending  court  within  the  state,  if 
the  suit  thereby  instituted  is  to  stand  an^! 
the   arrest   only   to   be   discharged.  Id. 

58.  The  discharge  of  an  arrest  from  which 
a  nonresident  is  privileged  while  attending 
court  does  not  dismiss  the  suit,  but  this 
may  be  allowed  to  stand  as  though  it  had 
been  commenced  by  summons.  Id. 

59.  The  common-law  privilege  of  exemp- 
tion from  arrest  while  attending  court  doe.«> 
not  extend  to  the  owner  of  a  vessel  who  has 
delivered  possession  of  her  under  a  contract 
of  sale  free  from  liens,  when,  on  notice  that 
the  vessel  has  been  libeled,  he  goes  to  the 
court  at  the  request  of  the  purchaser,  made 
under  advice  of  counsel,  to  see  if  he  cannot 
arrange  for  the  discharge  of  the  boat,  and  is 
arrested  in  another  suit  brought  by  the 
same  attorney  by  whose  advice  the  pur- 
cha.ser  has  sent  for  him.  Monfoe  v.  Atkin- 
son, 125  Mich.  283,  84    N.  W.    305,     52:  189 

60.  Confinement  in  jail  for  default  of  bail 
in  a  criminal  case  does  not  preclude  legal 
service  on  the  prisoner  of  summons  in  a 
civil  action,  with  an  order  of  arrest  and  bail 
ancillary  thereto.  White  v.  Underwood,  125 
N.  C.  25,  34  S.  E.  104,  46:  706 
Of  attorney  at  law. 

61.  The  privilege  of  exemption  of  attor- 
neys from  arrest  in  certain  cases,  given 
by  How.  (Mich.)  Ann.  Stat.  §  72-53,  is  not 
exclusive  of  the  common-law  privilege  from 
service  of  process  while  attending  court 
or  returning  therefrom.  Hoflnian  v.  Bay 
County  Judge,  113  Mich.  109,  71  N.  W.  480, 

38:  663 

62.  The  common-law  privilege  accorded 
to  attorneys  at  law,  of  freedom  from  arresi 
on  civil  process,  should  l)e  limited  to  the 
time  in  which  they  are  actually  in  attend- 
ance upon  the  court  in  the  due  course  of 
their  emplovnient  as  attorneys.  Greenlcaf 
V.  People's  Bank,  133  N.  C.  292,  45  S.  E.  638, 

63:  li'J 
Member  of  Congress  or  legislature. 
For  Editorial  Notes,  see  infra,  IV.  §  .1. 

63.  The  privilege  from  "arrest"  conferred 
ii|)()n  meinlu'rs  of  Congress  by  U.  S.  Const, 
art.  1,  §  6,  does  not  extend  to  service  of 
summons  in  a  civil  action,  unaccompanied 
by  an  arrest.  Worth  v.  Norton,  56  S.  C. 
56.  33  S.  E.  792,  45:  563 

64.  A  member  of  Congress  not  in  attend- 
ance on  or  going  to  or  returning  from  its 
session,  but  absent  on  private  business,  is 
not  within  the  constitutional  privilege  of 
members  of  Congress  from  arrest  during 
their  attendance  at  the  session  of  their  re 
spcctive  houses,  and  in  going  to  and  re- 
turning from   the   same.  Id. 

(if).  The  privilege  of  members  of  the  leg- 
islature  under  the   Minnesota   Constitution 


from  arrest  except  in  cases  of  treason,  fel- 
ony, and  breach  of  the  peace,  does  not  ex- 
tend to  the  service  of  summons  in  a  civil 
action.  Rhodes  v.  Walsh,  55  Minn.  542,  57 
N.  W.    212,  23:  632 

2.  From  Service  of  Summons. 

Liability  of  Fugitive  from  Justice  to  Civil 

Prosecution,  see  Extradition,  46. 
For  Editorial  Notes,  see  infra,  IV.  §§  3,  8. 

Member  of  legislature. 

See  also  supra,  65. 

For  Editorial  Notes,  see  infra,  IV.  §  3. 

66.  The  law  of  Nebraska  makes  no  dis- 
tinction as  to  the  service  of  summons  be- 
tween members  of  the  legislature  and  other 
persons.  Berlett  v.  Weary,  67  Neb.  75,  93 
N.  W.    238,  60:  609 

67.  A  member  of  the  legislature  may,  in 
a  proper  case,  be  served  with  summons  while 
at  the  seat  of  government  for  the  purpose 
of  attending  the  legislative  session.  Id. 
On  attorney  at  law. 

68.  An  attorney  at  law  is  privileged  from 
the  service  of  process  while  attending  upon 
the  supreme  court  of  Michigan  and  xyhile 
going  to  and  returning  from  the  court  to 
the  coimty  of  his  residence.  Hoffman  v. 
Bay  County  Judge,  113  Alich.  109,  71  N.  W. 
480,  38:  663 

69.  A  nonresident  attorney  at  law  is  not 
exempt  from  service  of  process  when  com- 
ing into  the  state  to  transact  business  be 
fore  the  courts  in  the  interest  of  his  client, 
(ireenleaf  v.  People's  Bank,  133  N.  C.  292, 
45  S.  E.  0.38,  63:  499 
On  party  or  witness. 

Se<»  also  supra,  60. 

For  Editorial  Notes,  see  infra,  IV.  §  3. 

70.  The  exemption  of  a  nonresident  of 
the  state  from  arrest  while  in  attendance 
upon  court  does  not  extend  to  the  service 
of  a  writ  of  summons.  Elljs  v.  DeGarmo, 
17  R.   T.   715,  24  Atl.   579,  19:  560 

71.  A  defendant  residing  and  sued  in  a 
Federal  court  in  one  state  is  exempt  from 
the  service  of  process  of  the  courts  of  an- 
other state  to  which  he  has  gone  to  attend 
an  examination  of  plaintiff's  witnesses  be 
fore  a  notary  public,  as  authorized  by  U. 
S.  Rev.  Stat.  §  863;  and  it  is  immaterial 
that  the  time  of  such  examination  was  fixed 
by  agreement  after  waiver  of  notice.  Par- 
ker V.  Marco,  136  N.  Y.  585,  32  N.  E.  989 

20:  45 

72.  A  person  who  comes  into  the  state 
for  the  purpose  of  testifying  as  a  witness 
in  an  action  in  which  he  is  a  party  cannot 
be  legally  served  with  a  summons  at  the 
suit  of  the  party  plaintiff  in  the  action  he 
came  to  defend;  and  the  provision  of  Ind. 
Rev.  Stat.  1881,  §  312,  that  service  on  a 
nonresident  may  be  made  in  any  county 
where  he  is  found,  does  not  apply  to  such 
a  case.  Wilson  v.  Donaldson,  117  Ind.  356, 
20  N.  E.  250,  3:  260 

73.  The  privilege  from  service  of  sum- 
mons of  a  nonresident  who  comes  into  a 
state  merely  as  a  witness  extends  to  one 
who  comes  to  give  testimony  upon  a  mo- 
tion before  a  supreme  court  commissioner. 
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Mulheam   v.   Press   Pub.   Co.    (N.  J.   Sup.) 
53  N.  J.  L.   153,  21   Atl.    186,  11:  101 

74.  Service  of  summons  upon  a  nonresi- 
dent as  an  officer  of  a  foreign  corporation 
is  a  violation  of  his  privilege  while  in  the 
state  merely  for  the  purpose  of  giving  tes- 
timony as  a  witness.  Id. 

75.  A  plaintifi"  in  an  attachment  suit 
who  comes  from  another  state  to  testify 
therein  is  not  privileged  from  service  of 
summons  while  there,  in  an  action  for  ma- 
liciouslv  bringing  the  attachment  suit.  Mul- 
len v.  Sanborn,  79  Md.  364,  29  Atl.  522, 

25:  721 

76.  A  sale  of  land  under  judicial  decree 
is  not  such  a  judicial  proceeding  as  will 
exempt  k  nonresident  party  to  the  action, 
who  comes  into  the  state  solely  for  the 
purpose  of  attending  the  sale,  from  service 
of  civil  process.  Greenleaf  v.  People's  Bank, 
133  N.  C.  292,  45  S.  E.  638,  63:  49!) 

77.  A  party  or  witness  is  not  exempt 
from  service  of  process  in  a  state  through 
which  he  is  passing  to  attend  court  in  a 
different  juri-sdiction.  Holyoke  &  S.  H. 
Falls  Ice  Co.  v.  Amsden,  55  Fed.  593, 

21:319 

78.  A  defendant  in  a  criminal  case,  com- 
ing into  the  state  to  attend  the  trial,  both 
as  a  witness  and  in  accordance  with  the  ob- 
ligations of  his  bail  bond,  is  exempt  from 
service  of  process  in  a  civil  action  during 
the  pendency  of  the  proceedings,  and  for 
such  reasonable  time  thereafter  as  is  nec- 
essary for  his  return  to  the  state  of  his  resi- 
dence. Murray  v.  Wilcox,  122  Iowa,  188. 
97  N.  W.  1087,  64:  534 

79.  A  statute  prescribing  in  what  man- 
ner appearance  may  be  made  in  an  action 
has  no  effect  upon  a  rule  exempting  non- 
residents from  suit  while  in  the  state  as 
witnesses  or  parties  to  an  action.  Id. 
Motion  to  set  aside  service. 

See  also  supra,  55. 

80.  Motion  to  set  aside  the  service  :s  the 
appropriate  remedy  for  a  nonresident  who 
is  served  with  process  while  in  the  state  as 
a  defendant  in  a  criminal  action.  Murray 
v.  Wilcox,  122  Iowa,  188,  97  N.  W.  1087, 

04:  534 
e.   Liability   for  Serving. 

Liability  for  Breaking  into  Dwelling  House 
to  Serve  Writ  of  Replevin,  see  Officers, 
210. 

For  Editorial  Notes,  see  infra,  IV.  §  4. 

81.  Where  the  act  of  a  person  who  assists 
an  officer  in  the  execution  of  process  is 
lawful  at  the  time,  it  cannot  become  unlaw- 
ful by  the  failure  of  the.  officer  to  return 
the  process,  although  the  latter  thereby  be- 
comes a  trespasser  ah  initio,  i^ehm  v.  Hiii- 
man,  50  Conn.  320,  15  Atl.  741,  1:  374 


III.  Return;  Proof. 

Return    on    A]»p('al,    Conclusiveness    of,    see 

Appeal  and  Error,  103. 
Return  to  Execution,  see  Execution,  8. 


In  Garnishment  Proceeding,  see  Garnish- 
ment, 112. 

Return  to  Writ  of  Mandamus,  see  Mandam- 
us, 190-195,  203. 

Name   of   Defendant   in,   see   Judgment,   2. 

See  also  supra,  81. 

82.  A  deputy  sheriff's  return  of  the  serv- 
ice of  process  in  his  own  name,  merely  add- 
ing the  words  "deputy  sheriff"  to  his  sig- 
nature, is  a  nullity,  as  his  act,  to  be  valid, 
must  appear  to  be  that  of  his  principal, 
done  by  or  through  himself  as  deputy.  Gib- 
bens   V.  Pickett,  31   Fla.   147,   12   So.   17, 

19:  177 

83.  A  certification  by  the  sheriff  in  his 
return  to  a  writ  in  an  action  to  establish 
a  logger's  lien  against  the  contractor  un- 
der Minn.  Gen.  Stat.  1894,  §§  2451-2465,  in 
addition  to  the  statutory  requirements,  that 
he  has  attached  all  the  defendant's  right, 
title,  and  interest  in  the  logs  described,  is 
an  irregularity,  but  will  not  prevent  juris- 
diction over  the  logs  for  the  purpose  of  es- 
tablishing a  lien.  Brown  v.  Markham,  60 
Minn.  233,  62  N.  W.  123,  30:  84 

84.  An  attack  upon  an  ofTicer's  return  of 
summons  in  the  action  in  which  the  same 
was  made  is  a  collateral  attack  within  Ky. 
Stat.  §  3760,  providing  that,  unless  in  a 
direct  proceeding  against  himself  or  his 
sureties,  no  fact  actually  stated  by  an  of- 
ficer in  respect  to  a  matter  about  which  he 
is  required  to  make  a  statement  in  writing 
shall  be  questioned  except  in  case  of  fraud 
in  the  party  benefited  thereby,  or  mistake 
on  the  part  of  the  officer.  Doty  v.  Deposit 
Bldg.  &  L.  Asso.  103  Ky.  710,  46  S.  W.  219, 
47  S.  W.  433,  43:  551 

85.  A  defect  in  the  proof  of  service  by 
publication  will  not  defeat  the  jurisdiction 
of  the  court,  if  the  requisite  service  was  in 
fact  made.  White  v.  Hinton,  3  Wyo.  753, 
30  Pac.  953,  17:  60 

86.  An  affidavit  of  service  by  mail  upon 
the  president  and  trustees  of  a  California 
corporation  does  not  aid  a  return  of  an  in- 
valid service  on  the  deputy  secretary  of 
state,  without  any  personal  service  on  any 
officer  of  the  corporation,  under  Nev.  Gen. 
Stat.  §  3051,  which  provides  for  sucli  service 
by  mail  in  addition  to  personal  service  upon 
an  officer  of  a  corporation  organized  under 
the  laws  of  the  state  of  California.  Lonkey 
v.  Keves  Silver  Min.  Co.  21  Nev.  312,  31 
Pac.  57,  17:  351 


IV.   Editorial   Notes. 
a.    In    general;    privilege. 

§  I.  Generally. 

Issuance  of.  on  holidays.     19:  318. 

Signing  writ  of  proxy.     22:  298. 

Seizure  of  property  in  transit  under  legal 
process  as  defense  to  car- 
rier.    9:264.* 

Effect  of  omission  of  internal  revenue  stamp 
from.     48:  317. 

For  summoning  grand  jury.     27:  778. 
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In  whose  name  deputy  should  act  in  execu- 
tion of  process  and  writs. 
19: 180. 
§  2.  Effect  of  writ  or  process  issued  with- 
out seal  of  court. 
In  criminal  cases.    20:  424. 
As  to  statutory  requirements.     20:  424. 
As  to  summons.    20:  425. 
As  to  the  mode  and  form  of  the  seal.     20: 

426. 
As  to  use  of  seals  on  original  writs  in  civil 

cases.    20:  427. 
As  to  judicial  writs  under  seal.     20:  428. 
As   to   amending   process   and   writs   where 
the  seal  has  been  omitted. 
20:428. 
§  3.  Privilege. 
Privilege  of  witness  as  to  exemption  from. 

3 :  206.* 
Privileges  of  members  of  Congress  and  state 
legislature.     23:  632. 
Civil   suits.     23:  632. 
Arrest.     23:  633. 
Waiver    of    privilege ;    service    obtained    by 
fraud ;  setting  aside  serv- 
ice.    3:266.* 
Privilege  of  nonresident  witness  from  suit. 
25:  721.' 
Reason  of  the  privilege.     25:  721. 
Nature   of   the    privilege.     25:  722. 
The  extent  and  limit  of  the  privilege. 

25:  724. 
Parties  as  witnesses.     25:  727. 
Witnesses  in  general.     25:  731. 
The  effect  of  fraud  and  deceit.    25:  733. 
Enforcement  of  the  privilege.     25:  734. 
The  question  of  waiver.     25:  735. 
The  question  of  deviation".    25:  737. 
English   doctrine.     25:  737. 
Injunction  against  judgment  for  matters  af- 
fecting process.    31 :  204. 
§  4.  Abuse  of  process. 
Action   for.     4:  2.56.* 

Effect   of   malice   on   liability   for.     62:721. 
Whether   executor   or   administrator   to   be 
sued  in  personal  or  repre- 
sentative     capacity      for. 
51 :  266. 

b.  Service. 

§  5,  In  general. 

As  to  Decrees  of  Divorce  Rendered  upon 
Constructive  Service,  sec 
Divorce,  IX.  §  4. 

As  to  Award  of  Alimony  upon  Constructive 
Service,  see  Divorce,  IX.  § 
17. 

Power  of  consul  to  serve  process.    45:  500. 

First  and  last  days  in  computing  time  on. 
49:  217. 

Service  of,  on  holiday.     19:  318. 

Right  of  fiduciary  to  waive  service  of  proc- 
ess by  appearing  in  ac- 
tion.    32:  681. 

What  constitutes  "personal  service"  of  pa- 
pers.   16:  200. 

Necessity  that  service  of  process  be  within 
jurisdiction.     4:  132.* 

Relief  from  judgments  rendered  on  publica 
tion  of  process.     16:  361. 


Injunction  against  judgment  for  matters  af- 
fecting service  of  process. 
31:  204. 
Constructive  service  of  notice  of  tax  sales. 

9:  709.* 
§  6.   What  service  sufficient  to  constitute 

due  process. 
As  basis  of  judgment  in  personam.  50:  577. 
Against  nonresidents.     50:  577. 
Against  residents.     50:  585. 
Against   corporations.     50:  588. 
Domestic.     50:  588. 
Foreign.     50:  589. 
Joint   debtors.     50:  595. 
As  basis  of  judgment  in  rem.    50:  597. 
§  7.  Validity  of  personal    judgments    ren- 
dered on  constructive  service. 
See  also  supra,  IV.  §  6. 
Against  nonresidents.     16:  231. 

In   other   states   than   where   rendered. 

16:231. 
In  state  where  rendered.     16:  232. 
Against  residents.     16:  232. 
What  property  subject  to.     16:  234. 
For  alimony  or  costs.     16:  234. 
§  8.  On  prisoner. 

Process  may  generally  be  served.    46:  706. 
Prisoner  serving  sentence.     46:  707. 
Assistance  of  court.    46:  708. 
Service   on   jailer.     46:  708. 
Service    immediately    after   discharge   from 
criminal    arrest.      46:  709. 
Effect   of   privilege   from   first   arrest.     46: 

709. 
Illegality  of  first  arrest.    46:  709. 
Custody  under  extradition  proceedings.   40: 

711. 
§  9.   Who   may  be   served  in   suit   against 

foreign  corporation. 
See  also  Corporations,  VIII.  §  58. 
Early    doctrine.      23:  490, 
Later  doctrine.     23:  490. 
Statutes  authorizing  service.     23:  491. 
Where  corporation  is  not  engaged  in  busi- 
ness within  the  state.   23: 
491. 
Service  on  director.     23:  494. 
Service  on  stockholder.     23:494. 
Effect  of  designating  agent.    23:  494. 
Failure  to  make  designation.     23:  495. 
Termination  of  agency.     23:  495. 
Cashier.    23 :  496. 
Managing  agent.     23:  496. 
Other  agents.     23 :  497. 
Service  on  state  officer.    23:  499. 
Admission   of  service.     23:  500. 
Return  of  service.    23:  .500. 
In  garnishment  cases.     23:  .500. 
Serving  process  of  Federal  court.    23:  501. 
English   cases.     23:  501. 
Service  on  insurance  commissioner  for  for- 
eign company.     23:  499. 
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Best   and   Secondary   Evidence  of  Contents 
of,  see  Evidence,  III. 
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Sufficiency    of    Evidence    to    Overcome,    see 
Evidence,  XII.  g. 


■♦•» 


WRIT  OF  ERROR. 
See  Appeal  and  Error. 

♦  >» 

WRONGFUL  ARREST. 

As  Justification  for  Assault,  see  Assault  and 
Battery,  22,  23. 


WRONGFUL  ATTACHMENTS. 

Measure  of  Damages  for,  see  Damages,  279, 
280,  399. 


^•» 


WRONGFUL  DELIVERY. 

Of  Property  Shipped,  see  Carriers,  II.  b,  4, 
c. 

♦-•"♦ ■ 

WYOMING. 

Common  I^w  in,  see  Common  Law,  13. 


X 


X-RAY. 

Submitting  Person  to,  see  Discovery  and  In- 
spection, III. 

Admissibility  of  X-ray  Pictures,  see  Evi- 
dence, 1055. 


Application  of,  by  Physician,  see  Physicians 
and  Surgeons,  40,  41. 

Editorial  Notes. 

X-ray  photographs.     35:  816. 


T 


YACHT. 

Agent's    Authority    to    Sell,    see    Principal 

and  Agent,  20. 
Launch  as  Appurtenance  of,  see  Sale,  9. 
Bequest  of,  see  Wills,  225. 


YARD  MASTER. 


As  Fellow  Servant,  see  Master  and  Servant, 
578-580. 


YEAR'S  SUPPORT. 


To  Widow   of  Nonresident,    see    Executors 
and  Administrators,  175. 


YEAS  AND   NAYS. 


On     Proposed    Constitutional    Amendment, 

see   Constitutional   Law,   15. 
On  Vote  to  Employ  Teachers,  see  Schools, 

33. 


On  Passage  of  Statute,  see  Statutes,  2,  18 
127-130. 


YELLOWS. 

Of  Peach  Trees,  see  Constitutional  Law,  972. 
Judicial  Notice  of,  see  Evidence,  119. 
Opinion  Evidence  as  to,  see  Evidence,  1432. 


-*—-*' 


YONKERS. 

Board  of  Health  of,  see  Health,  1,  4. 

'  ♦-•-• 

YOUNG    MEN'S    CHRISTIAN    ASSOCIA- 
TION. 

Restraining  Wrongful  Use  of  Name,  see 
Injunction,  439. 

Distribution  of  Cards  of,  see  Municipal 
Corporations,  149. 

As  Religious  Corporation,  see  Religious  So- 
cieties,  20. 

Exemption  of,  from  Taxation,  see  Taxes, 
303. 


TABLE  OF  CASES. 


A 


A.  A.  Griffing  Iron  Co.,  Coyle  v. 

Abagnatto,  New  Orleans  v. 

Abb  V.  Northern  P.  R.  Co.   (58  L.R.A.  293, 

28  Wash.   428,   68   Pac.   954)    joinh 

cred.  11. 
Abbeville  E.  L.  &  P.  Co.  v.  Western  Elec- 
trical  Supply   Co.    (55   L.R.A.    146, 

01    S.  C.   361,   39   S.   E.   559)    app. 

780;    Corp.  867;    writ,  35. 
Abbey,  Travers  v. 
Abbott,  Atty.  Gen.  v. 

V.  Doane  (34  L.R.A.  33,  163  Mass.  433, 

40  N.  E.  197)  bills  &  n.  33;    contr. 

64. 
V.   Hapgood    (5   L.R.A.   586,    150   Mass. 

248,  22  N.  E.  907)  dam.  134;    judg. 

240;  partn.  142;  pi.  273. 
Mitchell  V. 

New  England  Trust  Co.  v. 
Oren  v. 
V.  Thoine  (65  L.R.A.  826,  34  Wash.  692, 

76  Pac.  302)  app.  485;  mal.  pros.  7; 

max.  79. 
Abendroth  v,  Manhattan  R.  Co.  (11  L.R.A. 

634,  122  N.  Y.  1,  25  N.  E.  496)  em. 

d.  265,  367,  376;    estop.  187;    high. 

36. 
A.  B.  Farquhar  Co.  v.  National  Harrow  Co. 

(49   L.R.A.   755,  42   C.   C.   A.   600, 

102  Fed.  714)   inj.  429. 
Abington  Mut.  F.  Ins.  Co.,  Way  v. 
Abley,  State  v. 
Abraham,  Barclay  v. 

V.  North  German  F.  Ins.  Co.  (3  L.R.A. 

188.  37  Fed.  731)  writ,  9. 
V.  Oregon  &  C.  R.  Co.  (64  L.R.A.  391, 

37  Or.  495,  00  Pac.  899)   dam.  99; 

ev.  1139;    r.  r.  38. 
Abrahams  v.  California  Powder  Works   (8 
'  L.R.A.   378,   5   N.  M.  479,   23   Pac. 

785)   explosions,  14;   max.  138. 
Hertz  V. 
Absecom  Mut.  Loan  &  Bldg.  Asso.  v.  Leeds 

(N.  J.  Err.  &  App.)    (5  L.R.A.  353, 

50  N.  J.  L.  399,  18  Atl.  82)  bills  & 

n.  111. 
Abshire  v.  Rowe.     See  Absliire  v.  Salyer. 
V.  Salyer   (.56  L.R.A.  936,   112  Ky.  545, 

06   S.   W.   :?04)    g.  &   w.   17. 
Accident  Ins.  Co.,  Billings  v. 
Ar^ard,  Dnrtmouth  Spinning  Co.  v. 
Achterrath,  Royal  Circle  v. 
Ackenhausen    v.    People's    Sav.    Bank    (33 

L.R.A.   408,    110   Mich.    175.    08    N. 

W.   118)    banks,  360,  372. 


Ackerman,  Gilbert  v. 

V.   Rubens    (53   L.R.A.   867,   167  N.   Y. 

405,  00  N.  E.  750)   dam.   142. 
State  ex  rel.  Richards  v. 
Ackley,  North  Chicago  Street  R.  Co.  v. 
Acoam,  Bedford  Bank  v. 
Ada  County  v.  Bullen  Bridge  Co.  (36  L.R.A. 

307,  5  Idaho,  79,  48  Pac.  818)   ad- 
verso  claim,  1,  2;  em.  d.  56,  02. 
Ada  County  Farmers'  Irrig.  Co.  v.  Farmers' 

Canal  Co.   (40  L.R.A.  485,  5  Idaho, 

793,  51   Pac.  990)   waters,  376,  474, 

475,  487. 
Adair,  Shuey  v. 

V.  Southern   Mut.    Ins.   Co.    (45   L.R.A. 

204,    107    Ga.    297.    33    S.    E.    78. 

Later  appeals  in  113  Ga.  434,  38  S. 

E.  964,  and    115  Ga.   638,  42  S.  E. 

60)   ins.  428,  430,  433,  594;   tr.  518. 
Adams  v.  Adams  (13  L.R.A.  275,  154  Mass. 

290,    28    N.    E.    260)    conflict,    120; 

judg.    118,   3/0.   377;    marriage,   74; 

max.   25;    p.   &    c.   27,   28. 
Adams   Female  Academy  v. 
Baltimore  &  0.  S.  W.  R.  Co.  v. 
V.  Beloit   (47  L.R.A.  441,  105  Wis.  363. 

81  N.  W.  869)   cost,  46;   pub.  imp. 

71;  Stat.  332. 
Blakeley  v. 
Boyle  V. 
V.  Brenan   (42  L.R.A.  718,  177  111.  194, 

52    N.    E.    314)    action,    48;    contr. 

840;   parties,  96. 
V.  Burdge.     See  State  ex  rel.  Adams  v. 

Burdge. 
V.  Chicago,  B.  &  N.   R.   Co.    (1    L.R.A. 

493,  39  Minn.  286,  39  N.  W.  629) 

em.  d.  230;   high.  38a,   132. 
V.  Church    (59  L.R.A.   782,   42   Or.   270, 

70  Pac.  1037)  judg.  184;  pub.  1.  18. 
V.  Cronin    (63   L.R.A.   61,  29   Colo.   488, 

69  Pac.  590.  Aff'd  in  192  U.  S.  108, 

48    L.    ed.    365,    24    Sup.    Ct.    Rep. 

219)  const.  I.  317,  491 ;  inj.  332. 
Ebey  v. 
V.  First  Nat.  Bank  (23  L.R.A.  Ill,  113 

N.  C.  332,  18  S.  E.  513)   banks.  97. 
Hunt  V. 
V.  Inring  Nat.  Bank  (6  L.R.A.  491,  116 

N.  Y.  000,  23  N.  E.  7)  assump.  51. 
Jacksonville,  T.  &  K.  W.  R.  Co.  v. 
Jones  V. 
V.  New  Jersey  S.  B.  Co.  (34  L.R.A.  682, 

l.-,l    \.   Y.   103,  45  N.  E.  369)   car. 

100.   631. 

3115 


3116 


TABLE  OF  CASES. 


Adams,  Norfolk  &  W.  R.  Co.  v. 
People  V. 

Pullman's  Palace  Car  Co.  v. 
V.  Reed   (35  L.R.A.  692,  18  Ky.  L.  Rep. 

858,  38  S.  W.  420)   (Not  to  be  Rep.) 

ins.  165. 
V.  Seaman    (7   L.R.A.  224,   82  Cal.  636, 

23  Pac.  53)   bills  &  n.  89. 
V.  Shelbyville   (49  L.R.A.  797,  154  Ind. 

467,   57  N.   ¥T.   114)    const.  1.   670c; 

inj.   305;    pub.   imp.   23,  24,  63,  64, 
65,  72,  140,  186. 
V.  Spokane    Drug    Co.    (23   L.R.A.    334, 

57  Fed.  888)   set.  62. 
State  V. 

State  ex  rel.  Monnett  v. 
V.  Storey    (11   L.R.A.   790,   135  111.  448. 

26  N.  E.  582)   dower,  53. 
V.  Tarr.     See  Atty.  Gen.  ex  rel.  Adams 

V.    Tarr. 
V.  Tonella  (22  L.R.A.  346,  70  Miss.  701, 

14  So.  17)   const.  1.  140;   tnxes,  55, 

462. 
V.  Union  R.  Co.    (44  L.R.A.  2';  <,  21  R. 

I.    134,    42    Atl.    515)    action,    52; 

parties,  73. 
Welch  V. 

Western  U.  Teleg.  Co.  v. 
Whiting  V. 
V.  Yazoo  &  M.  Valley  R.  Co.  (60  L.R.A. 

33,   77   Miss.    194,   24   So.   200,  317, 

28  So.  956.     Aff'd   in   180  U.   S.   1, 

45  L.  ed.  395,  21  Sup.  Ct.  Rep.  240) 

app.    1246;    const.   1.   813;    corp.   50, 

54.    55;    cts.    465;    judpr.    165,    208, 

237;   Stat.  525;  taxes,  174,  263. 
Adams  &  W.  Co.  v.  Deyette  (31  L.R.A.  497, 

8   S.  D.   119,   65  N.   W.  471)    corp. 

97,  772. 
Adams  County  v.  Cunningham.     See  State 

ex  rel.  Adams  County  v.  Cunning- 
ham. 
V.  Hunter   (6  L.R.A.  615,  78  Iowa,  328, 

43  N.  W.  208)  app.  599;  contr.  500. 
V.   Quincy    (6    L.R.A.    155,   130  111.   566, 

22  N.  E.  624)  em.  d.  224;  pub.  imp. 
If).   10.   111. 

Adams  Exp.  Co.,  Evans  v. 

Fotheringham  v. 

V.  Harris  (7  L.R.A.  214,  120  Ind.  73, 
21  N.  E.  340)  car.  843,  906,  1000; 
ev.    1621;    pi.   204,  206. 

State  ex  rel.  Railroad  &  W.  Commis- 
sion V. 

V.  Walker   (67  L.R.A.  412,  119  Kv.  121, 

83  S.  W.  100)   conflict,  91,  339;  ev. 

17,  482;   pi.  610. 

Adams  Female  Academy  v.  Adams   (6  L.R. 

A.   7S5.  tlf)   X.  H.  225,   18  Atl.  777, 

23  Atl.  4:{0l  charities,  125. 
Adams  Twp.,   Hibbs  v. 

Addyston  Pipe  &  S.  Co.  v.  Chicago   (44  L. 

R..A.    40.'').    170    111.    580,    48    N.    E. 

907)    cicd.   b.   1. 
United  States  v. 
Adelphi  Club,  People  v. 
Aden,  Cruse  v. 
Aderholdt  v.   Henry    (0  L.R.A.  451,  87  Ala. 

415,    6    So.    625)    judg.    190;    ni.>rtg. 

1.S9;   V.  &  p.  86,  87,  88. 
Adey,  Hopkins  v. 


Adkins  v.  Richmond  (47  L.R.A.  583,  98  Va. 
91,    34    S.    E.    967)    app.    82;    com- 
merce, 147. 
Adkisson,  Dayton  v. 
Adler,  Bryan  v. 

Myers  v. 
Adoue  V.  Spencer  (N.  J.  Err.  &  App.)    (56 
L.R.A.    817,    62   N.    J.    Eq.    782,    49 
Atl.    10)    ev.    379,   700;    gift,    1;    h. 
&  w.  104,  187;  wit.  51. 
Texas  Standard  Cotton  Oil  Co.  v. 
A  D.  Puffer  &  Sons  Mfg.  Co.  v.  Lucas   (19 
L.R.A.  682,  112  N.  C.  377,  17  S.  E. 
174)  accord,  4;  dam.  130;  sale,  124; 
set.  5. 
Adrian  v.  McCaskill   (3  L.R.A.  759,  103  N. 
C.  182,  9  S.  E.  284)   bills  &  n.  189. 
Adsit  V.  Secretary  of  State  (11  L.R.A.  534, 
84   Mich.   420,   48   N.    W.    31)    elec- 
tions,  70. 
Adt,  My  Maryland  Lodge,  No.  i86  v. 
Advertiser  Newspaper  Co.,  Burt  v. 
Advisory    Opinion,   Re    (18   L.R.A.    594,   31 
Fla.  1,  12  So.  114)   officers,  89,  154. 
Aebi  v.  Bank  of  Evansville  (68  L.R.A.  964, 
124  Wis.  73,  102  N.  W.  329)  banks, 
07 ;  checks,  29. 
Mtna.  F.  Ins.  Co.,  Herndon  v. 

Strause  v. 
JEtna  Ins.  Co.  v.  Com.   (45  L.R.A.  355,  106 
Ky.  864,  51  S.  W.  624)   consp.  193, 
194;  writ,  30. 
Crown  Point  Iron  Co.  v. 
McCabe  v. 
Piatt  V. 
Saville  v. 
Strause  Bros.  v. 
JEtna  L.  Ins.  Co.  v.  Florida   (30  L.R.A.  87, 
16  C.  C.  A.  618,  32  U.  S.  App.  753, 
69    Fed.    932,    certiorari    denied    in 
163    U.   S.   675,   41    L.   ed.    311,    16 
Sup.  Ct.  Rep.   1198)   app.  417;   ins. 
984. 
v.   Hesser    (4  L.R.A.  122,  77  Iowa,  381, 
42  N.  W.  325)  judg.  325,  326;   real 
p.  74,  75. 
v.  Milward  (68  L.R.A.  285,  118  Ky.  716, 
82  S.  W.  364)  ev.  860;  ins.  914,  991, 
1015;   pi.  225. 
Scull,  v. 
Smith  V. 
Ague  V.  Seitsinger  (36  L.R.A.  701,  96  Iowa, 

ISl,  04  N.  W.  836)  ease.  87. 
Agricultural    Ins.    Co.    v.    Hamilton    use   of 
Hopkins  (30  L.R.A.  633,  82  Md.  88, 
33  Atl.  429)   ins.  3.30.  447,  518. 
v.   Hopkins.     See  Agricultural  Ins.  Co. 

V.  Hamilton  use  of  Hopkins. 
Walton  V. 
Agua   Pura    Co.   v.    Las   Vegas    (50   L.R.A. 
224,  10  N.  M.  6,  60  Pac.  208)  coun- 
ties, 67;    inj.   81;    lini.   ac.  216;    pi. 
544;    stat.  547;   waters,  582,  586. 
A'Hern  v.  Iowa  State  Agri.  Soc.  (24  L.R.A. 
055,   91    Iowa.   97,   58   X.   W.    1092) 
agr.  soc.  3;   false  imp.  20. 
V.  Oregon  Teleph.  &  Teleg.  Co.    (22  L. 
H.\.   ('..35.  24  Or.  270.  293.  33   Pac. 
403,    35    Pac.    549)    electricity,    41, 
42;    ev.  2414;    prox.   c.   56;   tr.  836. 


TABLE  OF  CASES. 


3117 


A'Hern  v.  Steele   (5  L.R.A.  449,  115  N.  Y. 

203,  22  N.  E.  193)   1.  &  t.  139,  140, 

141 :   nuis.  105. 
Ah  Lim,  Territory  v, 
Ahnapee  &  W.  R.  Co.,  Goldberg  v. 
Ahrens  v.  English.     See  People  ex  rel.  Ah- 

rens   v.    English. 
Ah  Teung,  People  v. 
Ah  You,  Re   (11  L.R.A.  408,  88  Cal.  99,  25 

Pac.  074)   disord.  h.  7;   mun.  corp. 

117,   122. 
Aiken  v.  Franklin   (6  L.R.A.  360,  42  Minn. 

91.  43  N.  W.  839)  cov.  9. 
V.  Southern  R.  Co.    (62  L.R.A.  666,  118 

Ga.  118,  44  S.  E.  828)  par.  582. 
State  ex  rel.  George  v.       ^ 
Aikman  v.  Edwards  (30  L.R.A.  149,  55  Kan. 

751,  42  Pac.  366)   cts.  241;  stat.  4, 

19,  265. 
Ainsworth  v.  Bank  of  California  (3°  L.R.A. 

686,  119  Cal.  470,  51  Pac.  952)   set. 

I  28 

V.  Laicin  (57  L.R.A.  132,  180  Mass.  397, 
62   N.    E.   746)    neg.   84.   85;    n.   t. 
19. 
Aitken,  Kliegel  v. 

V.  Wells  River    (41   L.R.A.  566,  70  Vt. 
308,  40  Atl.  829)  em.  d.  247;   mun. 
Corp.  511. 
Ajax  Gold  Min.  Co.,  Calhoun  Gold  Min.  Co. 

V. 

V.  Hilkey   (62  L.R.A.  555,  31  Colo.  131, 

72  Pac.  447)  mines,  27. 
A.  J.  Johnson  Co.  v.  Roberts.     See  People 

ex   rel.   A.  J.  Johnson  Co.  v.  Rob- 
erts. 
A.  J.  Neimeyer  Lumber  Co.  v.  Burlington 

&  M.  River  R.  Co.   (40  L.R.A.  534, 

54   Neb.    321,   74   N.   W.   670)    sale, 

14.  20,  30. 
Akers  v.   Rowan    (10  L.R.A.  705,  33  S.  C. 

451,  12  S.  E.  165)   assign,  for  cred. 

71,  73,  74;  chat,  mortg.  15;  insolv. 

8:   not.   11.  33. 
Akersloot  v.  Second  Ave.  R.  Co.  (15  L.R.A. 

489,   131   N.   Y.  599,  30  N.  E.   195) 

car.  464. 
Akin    v.    Jones    (25    L.R.A.    523,    93    Tenn. 

353,  27  S.  W.  669)  banks,  231,  260, 

268.  , 

V.  Kipley.     See  People  ex  rel.  Akin  v. 

Kipley. 
United   Brethren   First  Church  of  Eu- 
gene V. 
Akron  Brick  Asso.,  Jackson  v. 
Alabama  &  V,  R.  Co.  v.  Williams  (51  L.R. 

A.   836,   78  Miss.   209,   28   So.   853) 

death,  29. 
Alabama    G.    S.    R.    Co.    v.    Baldwin    (67 

L.R.A.    340,    113    Tenn.    409,   82    S. 

W.  487)  m.  &  s.  587. 
V.   Carmichael    (9   L.R.A.    388,   90   Ala. 

19,  8  So.  87)  car.  403;  tr.  639. 
V.  Carroll   (18  L.R.A.  433,  97  Ala.  126, 

II  So.   803)    conflict,  219;    ev.   178. 
V.  Hill   (9  L.R.A.  442,  90  Ala.  71,  8  So. 

90)  app.  936;  dam.  67;  disc.  23,  28, 

30;   ev.  1564. 
V.  Roberts    (67   L.R. A.  495,   113  Tenn. 

488,  82  S.  W.  314)  app.  1204. 
Wilson  V. 
Alabama  G.  T.  R.  Co.,  Western  R.  Co.  v. 


Alabama  Insane  Hospital,  McAnally  v. 
Alabama  State  Bar  Asso.,  Ex  parte  (12  L. 

R.A.   1.34,   92   Ala.    113,   8   So.   768) 

judges.  41,  53;   mand.   18. 
Alabama  State  Fair,  Prince  v. 
Alair  v.  Northern  P.  R.  Co.  (19  L.R.A.  764, 

53  Minn.  160,  54  N.  W.  1072)   car. 

925. 
Alameda   Macadamizing  Co.  v.  Pringle    (52 

L.R.A.    264,    13«   Cal.   226,   62    Pac. 

394)    pub.    imp.   34. 
Albany  v.  McNamara  (6  L.R.A.  212,  117  N. 

Y.  168,  22  N.  E.  931)  ev.  601;  poor, 

8. 
V.  Sikes   (26  L.R.A.  653,  94  Ga.  30,  20 

S.  E.  2.57)  max.  32;  mun.  corp.  538; 

n.  t.  88. 
Albany  Brewing  Co.,  Tappan  v, 
Albemarle  &  R.  R.  Co.,  Farmers'  Co-op.  Mfg. 

Co.  V. 
Albert!  v.  New  York,  L.  E.  &  W.  R.  Co. 

(6  L.R.A.  765,  118  N.  Y.  77.  23  N. 

E.   35)    ev.   1050,   1303,    1304,   1514, 

1904. 
Albert   Lea   College   v.    Brown    (60    L.R.A. 

870,  88   Minn.   524,  93  N.  W.   672) 

bills  &  n.  41;   ev.   1155. 
Albert  Mackie  Grocery  Co.,  Samuel  M.  Law- 

der  &  Sons  Co.  v. 
Albertz  v.  Albertz   (10  L.R.A.  584,  78  Wis. 

72,  47  N.  W.  95)  breach  of  promise, 

5,  6;  dam.  668;  tr.  767. 
Albina,  Hogue  v. 

Albina  Light  &  W.  Co.,  Hangen  v. 
Albion  Teleph.  Co.,  Bronson  v. 
Albrecht,  Re   (18  L.R.A.  329,  136  N.  Y.  91, 

32   N.   E.   632)    cost,   29;    h.   &   w. 

65. 
V.  Chicago  &  N.  W.  R.  Co.   (53  L.R.A. 

653,   108   Wis.   530,  84  N.  W.   882) 

m.  &  a.  342. 
Albright,  Batterman  v. 

V.   Cortright    (N.   J.   Err.   &   App.)    (48 

L.R.A.  616,  64  N.  J.  L.  330,  45  Atl. 

6.34)  custom,  9;  ease.  69;  fisheries, 

27,  28,  30. 
Ellison  V. 
Gannon  v. 
V.  Sussex  County  L.  &  P,  Com.  (N.  J. 

Ft.    &    App.)     (69   L.R.A.    768,   71' 

N.  J.  L.   303,  309,  67   Atl.   398,  59 

Atl.  146)   em.  d.  40;   tr.  509. 
Alcorn,  Lambert  v, 
Alden  v.  St.  Peter's  Parish   (30  L.R.A.  232, 

158  111.  631,  42  N.  E.  392)  charities, 

40;  ev.  143,  415;  perp.  43;  rel.  soc. 

21. 
Alderson    v.    Kanawha    County    (5    L.R.A. 

334,   32   W.   Va.   640,  9  S.   E.   868) 

app.  520;  inj.  251. 
Aldine  Mfg.  Co.  v.  Phillips  (42  L.R.A.  531, 

118   Mich.   162,  76  N.  W.  371)    eq. 

43. 
Aldrich  v.  Bank  of  Ohiowa   (57  L.R.A.  920, 

64  Neb.  276,  89  N.  W.  772)   crops, 

11. 
Holbrook  v. 
v.  Metropolitan  West  Side  Elevated  R. 

Co.    (57    L.R.A.    237.    195    111.    456, 

63  N.  E.  155)  em.  d.  374. 
Aldridge,  New  York  C.  &  H.  R.  R.  Co.  v. 


3118 


TABLE  OF  CASES. 


Aldritt     V.     Fleischauer     (70     L.R.A.     301, 
(Neb.)     103    N.    W.    1084)    waters, 
412. 
Aldworth  v.  Lynn  (10  L.R.A.  210,  153  Mass. 
53,  26  N    E.  229)  dam.  650;  dams, 
14. 
Alewine,  Sylvester  Bleckley  Co.  v. 
Alexander  v.  Alexander    (1   L.R.A.   125,   85 
Va.  353,  7  S.  E.  335)   action,  102; 
app.    515; -const.    1.    142;    curt.    1; 
h.  &  w.  95,  97,  237,  238;   jiidg.  15. 
V.  Alexander    (45*  L.R.A.  806,   13  App. 
D.   C.    334)    app.   528;    divorce,   58, 
84. 
Atlanta  Acci.  Asso.  v. 
V.  Atlanta  &  W.  P.  R.  Co.   (54  L.R.A. 
305,    113    Ga.    193,    38    S.    E.    772) 
cost,  52. 
Fallsburg  Power  &  Mfg.  Co.  v. 
Goodman  v. 
Johnson  v. 

V.  Nanticoke  Light  Coj  (67  L.R.A.  475. 
209  Pa.  571,  58  Atl.  1068)  electric- 
ity, 13;  ev.  69,  516. 
V.  Northwestern  Masonic  Aid  Asso.  (2 
L.R.A.  161,  126  111.  558,  18  N.  E. 
556)  ins.  1188. 
V.  Parker   (19  L.R.A.  187,  144  111.  355, 

33  N.  E.  183)  ins.  172,  173. 
Pattillo  V. 
Puckett  V. 

V.   State    (10   L.R.A.    859,   86   Ga.    246, 
12   S.   E.   408)    commerce,   156;   lie. 
71. 
V,  Western  U.  Teleg.  Co.  (3  L.R.A.  71, 
66  Miss.  161,  5  So.  397)   dam.  192; 
pi.   591,  592;   teleg.   50. 
V.  Wilcox    (9  L.R.A.   735,  30  Neb.   793, 
47  N.  W.  81)   adv.  pos.  77;   taxes, 
503. 
Prosecutor,    v.    Elizabeth.      See    State, 
Alexander,  Prosecutor,  v.  Elizabeth. 
Alexandre,  Wells  v. 
Alexandria,  Violett  v. 
Alff  V.  Radam   (9  L.R.A.  145,  77  Tex.  530, 

14  S.  W.  164)  tradem.  23,  76. 
Alford,  Hall  v. 
Alfrey,  Briscoe  v. 
Algiers  &  G.  R.  Co.  Muntz  v. 
Algonquin  Club,  Atty.  Gen.  v. 
Allaire  v.  St.   Luke's   Hospital    (48   L.R.A. 
225,  184  III.  359,  56  N.  E.  638)  aft- 
erborn   children,   1. 
A.  L.  Lakey  Co.  v.  Kalamazoo   (67  L.R.A. 
931,  138  Mich.  644,  101  N.  W.  841) 
mun.  Corp.  533,  534. 
Allam  V,  Pennsylvania  R.  Co.    (39  L.R.A. 
535,  183  Pa.  174,  38  Atl.  709)   car. 
784,  796,  895. 
Allaman,  Clark  v. 
Allard,  Murray  v. 

Allegheny  County  v.  Miller.     See  Com.  use 
of    Allegheny    County    v.    Miller. 
V.  Weiss.     See  Com.  use  of  Allegheny 
County  v.  Weiss. 
Allegheny  Nat.  Bank,  Youghiogheny  River 

Coal  Co.  v. 
Allen  V.  Allen   (16  L.R.A.  646,  95  Cal.   184, 
.30    Pac.    213)    conflict,    343;    const. 
1.    1181,  1196;    pi.  537. 
V.   Allen    (30  L.R.A.   407,   19  R.   L   114, 
32  Atl.  166)   fisheries,  33,  34. 


Allen  v.  Allen  (49  L.R.A.  142,  73  Conn.  5^ 

46  Atl.  242)  ev.  1721. 
Bickerdike  v. 

Birmingham  R.  &  Electric  Co.  ▼. 
v.  Board  of  State  Auditors   (47  L.R.A. 

117,  122  Mich.  324,  81  N.  W.  113) 

appro.  19,  20;  claims,  12;  cts.  239. 
Bosworth  V. 
Brandt  v. 
Burdett  v. 
Com.  V. 
V.  Com.   (69  L.R.A.  599,  188  Mass.  59, 

74  N.   E.  287)   em.  d.  270. 
Crandall  v. 
First  Nat.  Bank  v. 
V.  Forrest  (24  L.R.A.  606,  8  Wash.  700, 

36  Pac.  971)  waters,  97. 
Fowler  v. 

v.  Gerard   (49  L.R.A.  351,  21  R.  L  467, 

44  Atl.  592)  gam.  52. 

V.  Glynn   (15  L.R.A.  743,  17  Colo.  338, 

2!)  Pac.  670)   elections,  157,  329. 
Hauk  y. 
Henry  v. 
v.  Johnson  (4  L.R.A.  734,  76  Mich.  31, 

42  N.  W.  1075)  1.  &  t.  144. 
V.  Keily    (16  L.R.A.  798,  17  R.  L  731, 

24  Atl.  776)  1.  &  t.  229. 
V.   La  Fayette    (9  L.R.A.  497,  89  Ala. 

641,  8  So.  30)   mun.  corp.  320,  325, 

336,  337,  338. 
V.  Leavens   (26  L.R.A.  620,  26  Or.  164, 

37  Pac  488)   bills  &  n.  93a;  contr. 
137. 

Lynn  v. 

McFadden  v. 

Marcotte  v. 

v.  Minnesota  Loan  &  T.  Co.  (37  L.R.A. 

679,    68    Minn.    8,    70   N.    W.    800) 

const.   1.   831. 
v.  National  State  Bank  (52  L.R.A.  760, 

92  Md.  509,  48  AtJ.  78)   taxes,  150, 

151. 
v.  North  Des  Moines  M.  E.  Church  (69 

L.R.A.  255,  127  Iowa,  96,  102  N.  W. 

808)   app.  532;   rel.  soc.  45.  68,  69. 
V,  Northern  P.  R.  Co.   (66  L.R.A.  804, 

35  Wash.  221,  ?7  Pac.  204)  car.  492, 

493,  494,  499. 
V.  Pearce   (39  L.R.A.  710,  101  Ga.  316, 

28  S.  E.  859)  home.  2. 
Pendery  v. 

People  ex  rel.  Smith  v. 
v.  Perrine  (41  L.R.A.  351,  103  Ky.  516, 

45  S.  W.  500)  ,taxes,  544. 

V.  Pioneer  Press  Co.   (3  L.R.A.  532,  40 

Minn.  117,  41  N.  W.  936)   const.  1. 

344,  837;  libel,  189;  stat.  158. 
Ross  v. 
v.  San  Jose  Land  &  Water  Co.   (15  L. 

R.A.  93,  92  Cal.   138,  28  Pac.  215) 

waters,  466. 
Smith  v. 
V.    Somers    (52    L.R.A.    106,    73    Conn. 

.355,  47  Atl.  653)   bailm.  36. 
v.  South  Boston  R.  Co.   (5  L.R.A.  716, 

150  Mass.  200,  22  N.  E.  917)   corp. 

444,  452;  dam.  266;  max.  166;  not. 

40,  41. 
V.  State  S.  S.  Co.    (15  L.R.A.  166,  132 

\.   Y.   91,  .30  N.   E.  482)    car.   125. 
State  use  of  Burt  v. 


TABLE  OF  CASES. 


3119 


Allen  V.  Stowell  (68  L.R.A.  223,  145  Cal.  666, 
79  Pac.  371)   inj.  54;  max.  34;  wa- 
ters. 282. 
T.  B.  Townsend  Brick  &  C.  Co.  v. 
Veazey  v. 

V.  Weber  (14  L.R.A.  361,  80  Wis.  531, 
50  N.  W.  514)  bound.  53,  54,  56; 
waters,  25. 

Allen  &  C.  Mfg.  Co.  v.  Shreveport  Water- 
works Co.  (()8  L.R.A.  650,  113  La. 
1091,  37  So.  980)  parties,  33,  77, 
78,  79;  waters,  564,  565,  566,  567, 
568. 

Allen  County  v.  Simons  (13  L.R.A.  512, 
129  Ind.  193,  28  N.  E.  420)  ev.  611; 
Inds.  4,  5.  \ 

Allert,  Donovan  v. 

Allerton,  Spencer  v. 

Alliance  Milling  Co.  v.  Eaton  (24  L.R.A. 
369,  86  Te.x.  401,  25  S.  W.  614) 
attach.  38b. 

Alliance  Trust  Co.,  McGinley  v. 

V.  Nettleton  Hardwood  Co.  (36  L.R.A. 
155,  74  Miss.  584,  21  So.  396)  com. 
1.  20;  lis.  p.  14;  pi.  466;  real  p.  87; 
tro.  3. 

AUibone  v.  Ames  (33  L.R.A.  585,  9  S.  D.  74, 
68  N.  W.  165)  bonds,  49;  pub.  mon- 
ey, 7. 

Allin  V.  Connecticut  River  Lumber  Co.  (6 
L.R.A.  416,  150  Ma.ss.  560,  23  N. 
E.  581)    pi.  453,  454;   venue,  12. 

Allison,  Re  (10  L.R.A.  790,  13  Colo.  525, 
22  Pac.  820)  cts.  314;  crim.  1.  157, 
168;  hab.  c.  12;  jury,  83. 
V.  Allison  (63  L.R.A.  920,  101  Va.  537, 
44  S.  E.  904)  max.  134;  wills,  183, 
218,  347,  363,  368,  369. 
V.  Blake.     See  State  ex  rel.  Allison,  v. 

Blake. 
V.  Corker.     See  State,  Allison,  Prosecu- 
tor, V.  Corker. 
Di  Nola  V. 

V.   Hannibal   &   R.   C.   Gravel   Rd.   Co. 
Spo  State  ex  rel.  Allison  v.  Hanni- 
bal &  R.  C.  Gravel  Rd.  Co. 
Richmond  &  D.  R.  Co.  v. 

Allman,  Jasper   County   v. 

Alloway  v.  Nashville  (8  L.R.A.  123,  88 
Tenn.  510,  13  S.  W.  123)  dam.  479, 
502;  ev.  407;   int.  44;  tr.  40. 

AUred  v.  Smith  (65  L.R.A.  924,  135  N.  C. 
443,  47  S.  E.  597)  action,  65;  judg. 
86,  253.  260;  pi.  444. 

All  Saints  Parish  v.  Brookline  (52  L.R.A. 
778.  178  Mass.  404,  59  N.  E.  1003) 
assuiiip.  .56a;    taxes,   315. 

Allspaugh,  Kiessig  v. 

Almy  v.  Jones  (12  L.R.A.  414,  17  R.  1.  265, 
21    Atl.   616)    charities,   22,   78,   79, 
89;   wills,   192. 
State  v. 

Aloe,  State  ex  rel.  McCaffery  v. 

Alpena  County,  Senate  of  the  Happy  Home 
Club  V. 

Alpers  V.  Hunt  (9  L.R.A.  483,  86  Cal.  78, 
24  Pac.   846)    app.   461;   contr.  415. 

Alpine  Twp.  School  Dist.  No.  ii  v.  Batsche, 
(2!)  L.K.A.  576,  106  Mich.  330,  64 
N.  W.  196)  1.  &  t.  1,  45. 


Alsever  v.  Minneapolis  &  St.  L.  R.  Co.   (56 

L.R.A.    748,    115    Iowa,    338,    88   N. 

W.  841)   ev.  1610;   m.  &  s.  662. 
Alsop,  Caldwell  v. 
De  Koven  v. 
V.    Southern    Exp.    Co.    (6   L.R.A.    271, 

104  N.  C.  278,  10   S.   E.   297)    car. 

754. 
Alston,  State  v. 

V.  State   (13  L.R.A.  659,  92  Ala.  124,  9 

So.  732)    banks,  71;   judges,  65. 
Alston  Grocery  Co.,  Empire  Mills  v. 
Alsup   V.    Banks    (13   L.R.A.   598,   68   Miss. 

664,  9  So.  895)  1.  &  t.  58,  63. 
Altenburg  v.  Com.    (4  L.R.A.  .543,   126  Pa. 

602,    17    Atl.    799)    const.    1.    1076, 

1077;   intox.  137. 
Alter  V.  Cincinnati.     See  Ampt  v.  Cincin- 
nati. 
Altgelt  v.  San  Antonio   (13  L.R.A.  383,  81 

Tex.  4.36,  17  S.  W.  75)   mun.  corp. 

279,  319,  574;  pi.  449. 
Alton  V.  First  Nat.  Bank    (18  L.R.A.   144, 

157   Mass.   341,   32  N.   E.   228)    as- 

sump.  40. 
People  ex  rel.  Bibb  v. 
Alturas  County,  People  ex  rel.  Atty.  Gen. 

V. 

Alworth,  Cousins  v. 

Amaker  v.  New  (8  L.R.A.  687,  33  S.  C.  28, 

11    S.   E.   386)    app.   1010;   lim.   ac. 

52,  137. 
Amazon  Ins.  Co.,  Moody  v. 
Ambler  v.  Hocker.     See  State  ex  rel.  Am- 
bler V.  Hocker. 
Ambrose,  Meherin  v. 
American    Acci.    Co.    v.    Carson    (34    L.R.A. 

301,  99  Kv.  441,  30  S.  W.  879,  .36 

S.  W.  169)  ins.  1010,  1011;  pi.  297. 
V.  Reigart  (21  L.R.A.  651,  94  Ky.  547, 

23  S.  W.  191)  app.  503;  ins.  1016, 

1019. 
American  Agricultural  Chemical  Co.,  Cox  v. 
American    Bell    Teleph.    Co.    v.    American 

Cushman  Teleph.  Co.  (1  L.R.A.  60, 

35  Fed.  734)  pat.  8.  9. 
V.  Cushman  Teleph.  &  S.  Co.  (1  L.R.A. 

799,  36  Fed.  488)  pat.  25. 
American   Bible   Soc.  v.   Healy    (10   L.R.A. 

766,   153  Mass.   197,  26  N.  E.  404) 

conflict,   309;    wills,   464. 
American  Brew.  Co.,  Ferris  v. 

McDermott  v. 
American  Bridge  Co.,  Vogel  v. 
American  Bldg.  &  L.  Asso.,  Roberts  v. 
American  Cent.  Ins.  Co.,  Matthews  v. 

v.  Nunn   (68  L.R.A.  83,  98  Tex.  191,  82 

S.  W.  497)    ins.  881. 
American  Coal  Co.,  Beresford  v. 

Clark  V. 
American  Cushman  Tel.  Co.,  American  Bell 

Tel.  Co.  V. 
American  Dredging  Co.,  Com.  v. 
American    Exchange    Bank,    Chesapeake    & 

0.  R.  Co.  V. 
American  Exchange  Nat.  Bank,  Cutler  v. 
V.  Theummler    (.58    L.R.A.    51,    195    111. 

!)0.  62  y.  E.  9.32)   banks.  261. 
V.    Ward  (55  L.R.A.  3.56,  49  C.  C.  A.  611, 

HI    Fed.  782)    corp.  236,   771,  784, 

786. 


;n20 


•    TABLE  OF  CASES. 


American  Exp.  Co.,  Bennett  v. 
Bullard  v. 
Durgin  v, 
Edwards  v. 
Hardy  v. 
V.   People    (9  L.R.A.   138,   133  111.   649, 

•24  X.  E.  758)  const.  1.  687- 
Perlstein  v. 
Richberger  v. 
American  Fertilizing  Co.  v.  North  Carolina 
Bd.  of  Agri.  (11  L.R.A.  179,  43  Fed. 
609)    commerce,  136;   cts.  345d;  lie. 
136. 
American  Fine  Art  Co.,  Hildebrand  v. 
American  F.  Ins.  Co.,  Chandos  v. 
Faust  V. 
O'Neil  V. 

Union  Ins.  Co.  v. 

American    Freehold    Land    &    Mortg.    Co. 

V.  Thomas   (12  L.R.A.  681.  47  Fed. 

.5.50)    cts.   362;   judg.   438:    jurj-,   11. 

American  Freehold  Land  Mortg.  Co.,  Brown 

V. 

V.  Sewell  (13  L.R.A.  299,  92  Ala.  163, 
9  So.  143)  conflict,  48;  mortg.  224; 
pi.   55,   548. 

American  Gas  &  V.  M.  Co.  v.  Wood  (43 
L.R.A.  449,  90  Me.  516,  38  Atl. 
548)    bills  &  n.  2;   estop.  72,  221. 

American  Ginning  Co.,  George  v. 

American  Glucose  Co.,  Harding  v. 
Huda  V. 

American  Law  Book  Co.,  Edward  Thomp- 
son Co.  V. 

American  L.  Ins.  Co.,  Riegel  v. 

American    Lithographic    Co.,    Werckmeister 

V. 

American  Live  Stock  Commission  Co.  v. 
Chicago  Live  Stock  Exchange  (18 
L.R.A.  190,  143  111.  210,  32  N.  E. 
274)  contr.  543;  cts.  220;  ex- 
changes, 5,  10;  inj.  494;  markets, 
6. 
American  Mortg.  Co.,  Bates  v. 

V.  Tennille    (12  L.R.A.  529,  87  Ga.  28, 
13   S.   E.   161)    Corp.   828. 
American  Mut.  Acci.  Asso.,  Lord  v. 

Shevlin  v. 
American  Mut.  Acci.  Ins.  Co.,  Miller  v. 
American  Mut.  L.  Ins.  Co.  v.  Bertram   (64 
L.R.A.    935.    163   Ind.    51,   70  N.    E. 
2.58)   ins.  679;   int.  81;   lira.  ac.  86; 
max.  65,  76. 
American    Nat.    Bank    v.    American    Wood 
Paper  Co.   (20  L.R.A.  103,  19  R.  I. 
149.  ,32  Atl.  305)  bonds,  95a,  98,  99, 
100. 
V.  Junk  Bros.  Lumber  &  Mfg.  Co.   (28 
L.R.A.  492.  94  Tenn.  624,  30  S.  W. 
753)   bills  &   n.  1.30.  175. 
V.  Morey   (58  L.R.A.  956,  113  Kv.  857, 
69    S.   W.   759)    dam.    54,    167,   572. 
Patten  v. 
Snoddy  v. 
Tolman  v. 
American  Nat.  Gas.  Co.,  Hicks  v. 
American  Order  of  S.  C.  v.  Merrill  (8  L.R. 
A.    320.    151    Mass.    558,    24    N.    E. 
918)   Corp.  40. 


American  Press  Asso.  v.  Daily  Story  Pub. 

Co.   (66  L.R.A.  444,  57  C.  C.  A.  70, 

120    Fed.    766.     App.    dismissed    in 

193  U.  S.  675,  48  L.  ed.  842,  24  Sup. 

Ct.  Rep.  852)   copy.  12;  max.  126; 

p.  &  a.  3. 
American  Product  Co.,  Foote  v. 
American  Protective  League,   Bell  v. 
American  Publishers'  Asso.,  Straus  v. 
American  Rapid  Teleg.  Co.  v.  Hess   (13  L. 

R.A.  454,  125  N.  Y.  641,  26  N.  E. 

919)   teleg.   I,  2,  5. 
American  Refrigerator  Transit  Co.,  Hall  v. 
American  Rubber  Co.,  Frary  v. 
American  Sav.  &  L.  Asso.,  Lewis  v. 
American  Steam  Boiler  Ins.  Co.  v.  Chicago 

Sugar  Ref.   Co.    (21   L.R.A.  572,  6 

C.  C.  A.  336,  57   Fed.  294,  9  U.  S. 

App.  186)  ins.  961. 
V.  Wilder   (1  L.R.A.  671,  39  Minn.  350, 

40  N.  W.  252)  ins.  230. 
American  Sugar  Ref.  Co.  v.  Fancher  (27  L. 

R.A.  757,  145  N.  Y.  552,  40  N.  E. 

206)   eq.  40;  fraud,  75. 
American  Sunday  School  Union  v.  Taylor 
(23  L.R.A.  695,  161  Pa.  307,  29  Atl. 

26)    taxes,  311. 
American  Surety  Co.,  Gilbert  use  of  Bishop 

V. 

American  Teleph.  &  Teleg.  Co.,  Eels  v. 
Jackson  v. 
V.   Smith    (7   L.R.A.   200,   71    Md.   535, 

18  Atl.  910)  em.  d.  396. 
American  Tobacco  Co.  v.  Strickling  (69  L. 

R.A.  909,  88  Md.  500,  41  Atl.  1083) 

app.  245;   m.  &  s.  140. 
American  Trust  &  Bkg.  Co.  v.  Boone    (40 

L.R.A.   250,   102   Ga.  202,  29   S.   E. 

182)  banks,  104,  111;  int.  76. 
American   Waltham   Watch   Co.   v.    United 

States  Watch  Co.    (43  L.R.A.  826, 

173    Mass.    85,   53   N.    E.    141)    inj. 

448;    tradem.   54. 
American  Washboard  Co.  v.  Saginaw  Mfg. 

Co.  (50  L.R.A.  609,  43  C.  C.  A.  233, 

103   Fed.   281)    tradem.  44;    unfair 

competition. 
American  Waterworks  Co.  v.  Farmers  Loan 

&  T.   Co.    (25  L.R.A.  338,  20  Colo. 

203,  37  Pac.  269)   conflict,  2;   corp. 

833,  835. 
V.  State  ex  rel.  Walker  (30  L.R.A.  447, 

46  Nob.   194.  64  N.  W.  711)    mand. 

92;    pi.  614;    waters,  536,  .537,  611. 
V.  Walker.     See  American  Waterworks 

Co.  V.  State  ex  rel.  Walker. 
American  Wheel  Co.,  High  v. 
American  Wood  Paper  Co.,  American  Nat. 

Bank  v. 
American  Zylonite  Co.,  Campbell  v. 
Americus  v.  Perry   (57  L.R.A.  230,  114  Ga. 

871,   40   S.   E.    1004)    const.   1.   271, 

273.  278.  291;   inj.  328;   mun.  corp. 

602;  stat.  215. 
Ames,  AUibone  v. 
Appleton  v. 
v.   Hager    (1    L.R.A.   377,   36   Fed.   129. 

l.i   Sitwv.  473)    cts.  ,346. 
Ametrano  v.  Downs   (58  L.R.A.  719,  170  N. 

Y.  388.  63  X.  E.  .340)   wills,  228. 
Amey  v.  Winchester  (39  L.R.A.  760,  68  N. 

H.  447,  39  Atl.  487)   inn.  14. 


TABLE  OF  CASES. 


3121 


Amherst  College  v.   Ritch    (37   L.R.A.  305, 
151   N.   Y.  282,  45  N.  E.  876)    app. 
400,  428,  429,  453a;  estop.  125,  136, 
147;  ev.  2.335;  fraud,  14;  judg.  215; 
release,    3;    trusts,    33,    68,   69,   71, 
76.  77,  78,  104,  159;  wills,  221,  222. 
Amoskeag  Co.,  Beliveau  v. 
Amoskeag  Mfg.  Co.  v.  Concord   (29  L.R.A. 
57   (N.  H.)   32  Atl.  151)  taxes,  348. 
V.  Concord  (32  L.R.A.  621,  66  N.  H.  562, 
34  Atl.  241)  taxes,  348. 
Ampt  V.  Cincinnati  (35  L.R.A.  737,  56  Ohio 
St.  47,  46  N.  E.  69)  mun.  corp.  396, 
411;   waters,  576. 
Amsden,  Holyoke  &  S.  H.  F.  Ice  Co.  v. 
Amsterdam  Improv.  Co.,  Lancaster  v. 
Amsterdamsch   Trustees  Kantoor  v,   Supe- 
rior Court.     See  State  ex  rel.  Am- 
sterdamsch    Trustees    Kantoor    v. 
Superior  Court. 
Anamosa,  Diocese  of  Iowa  v. 

Protestant  Episcopal  Church  v. 
Anchor  Electric  Co.  v.  Hawks    (41   L.R.A. 
189,   171   Mass.   101,  50  N.  E.  509) 
contr.  581. 
Anchoria-Leland  Min.  &  Mill.  Co.,  Jefferson 

Min.  Co.  V. 
Anchor  Mut.  F.  Ins.  Co.,  Taylor  v. 
Ancient    Order    of    Hibernians    v.    Sparrow 
(64   L.R.A.    128,   29   Mont,  1,32,   74 
Pac.   197)    attach.   7;    stat.   528. 
Ancient  Order  United  Workmen,  Holdom  v. 
Anderson    v.    Anderson.      See    Anderson    v. 
Appleton. 
V.  Anderson   Iron   Co.    (33   L.R.A.    510, 
65  Minn.  281,  68  N.  W.  49)    corp. 
531    532 
V.  Appleton    (2  L.R.A.   175,  112  N.  Y. 
104,    19    N.    E.    344,    427)    eq.    18; 
wills,  4G1,  462. 
Bardwell  v. 
V.  Bell   (2?  L.E.A.  541,  140  Ind.  375,  39 

N.  E.  735)   desc.  7,  8;  stat.  532. 
V.  Bellinger  (4  L.R.A.  680,  87  Ala.  334, 
0  So.  82)  alt.  of  inst.  1,  4,  5;  p.  & 
s.  4;  Sunday,  4,  25. 
Bigelow  V. 
Brinser  v. 

V.  Butler  (5  L.R.A.  166,  31  S.  C.  183, 
9  S.  E.  797)  ex.  &  ad.  32,  66,  67, 
73;  trusts,  161;  wills.  145. 
V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  (23 
L.R.A.  203,  87  Wis.  195,  58  N.  W. 
79)  ev.  1923;  max.  145;  r.  r.  103, 
272. 
V.  Cowan  (68  L.R.A.  641,  125  Iowa,  259, 

101  N.  W.  92)  I.  &  t.  128,  129. 
V.  Creamery  Package  Mfg.  Co.    (56  L. 
R.A.  554,  8  Idaho,  200,  67  Pac.  493) 
fix.  55;  usury,  16. 
V.  Crisp   (18  L.R.A.  419,  5  Wash.   178, 

31   Pac.  638)   sale,  12. 
V.  East  (2  L.R.A.  712,  117  Ind.  126,  19 
N.    E.    726)    mun.    corp.   428,   433; 
neg.  82,  87;  pi.  323. 
V.  Eggers  (N.  .1.  Err.  &  App.)    (55  L.R. 
A.   570,   63  N.  J.   Eq.  264,  49  Atl. 
578)   contr.  43;  eq.  52;  poor,  6. 
V.  Fleming  (66  L.R.A.  119,  160  Ind.  597, 
67  N.  E.  443)   high.  236;  judg.  238. 
T.  Gill    (25  L.R.A.  200,  79  Md.  312,  29 
Atl.  527)  checks,  23.  24. 
LJLA.  Dig.— 196. 


Anderson,  Goff  v. 
Gordon  v. 
V,  Gordon   (52  L.R.A.  134.  9  N.  D.  480, 

83  N.  W.  993)  cts.  284. 
V.   Hays   Mfg.   Co.    (63  L.R.A.   540,  207 

Pa.  106,  56  Atl.  345)   ev.  2307;  ex- 
plosions, 20,  21,  22,  23. 
Howell  V. 
V.  Inland  Teleph.  &  Teleg.  Co.    (41  L. 

R.A.    410,    19    Wash.    575,   53    Pac. 

657)    electricity,  84. 
V.  Jett    (6  L.R.A.  390,  89  Ky.  375,   12 

S.  W.  670)  consp.  92,  192. 
Langenbaugh  v. 
McCullough  V. 
v.  Manchester  Fire  Assur.  Co.  (28  L.R. 

A.    609,   59    Minn.    182,    60   N.    W. 

1095,  63  N.  W.  241)   const.  1.  217; 

ins.    825. 
V.  May    (17  L.R.A.   555,  50  Minn.  280, 

52  N.  W.  530)   contr.  663. 
V.  Miller    (31   L.R.A.   604,  96  Tenn.   35, 

33  S.  W.  615)  action,  55;  dam.  418, 

1.  &  t.  98;   prox.  c.  34. 
Miller  v. 

North  Hudson  County  R.  Co.  v. 
Northwestern  Teleph  Exch.  Co.  v. 
V.    O'Donnell    (1    L.R.A.   632,   29   S.   C. 

355,  7  S.  E.  523)  app.  402;  const.  1. 

99;  cts.  256;  crim.  1.  125;  jury,  32; 

stat.  44. 
V.  Pacific  Bank  (32  L.R.A.  479,  112  Cal. 

598,  44    .'ac.  10G3)    banks.  75;   int.      ^ 

75. 
Philadelphia,  W.  &  B.  R.  Co.  v. 
v.  Pilgram  (4  L.R.A.  205,  30  S.  C.  499, 

9   S.   E.   587)    action,   74;    elect,   of 

rem.  47. 
Pool  v. 
V.  Portland  Flouring  Mills  Co.  (50  L.R. 

A.  2,35,  37  Or.  483,  60  Pac.  839)  ev. 

1071,  1182;  wareh.  3a. 
V.  Robbins  (8  L.R.A.  568,  82  Me.  422, 

19  Atl.  910)  1.  &  t.  196. 
V.  Rodgers  (27  L.R.A.  248,  53  Kan.  542, 

36   Pac.   1067)    banks,  217;    checks, 

12,   18. 
V.  St.  Louis  Bd.  of  Public  Schools  (26 

L.R.A.   707,   122   Mo.   61,  27   S.   W. 

610)    contr.   842,   843,   860. 
V.   State    (3  L.R.A.   644,  27   Tex.  App. 

177,    11    S.   W.    33)    homi.    1;    wit. 

19. 
State  ex  rel.  Runge  v. 
Stokes  v. 
V,  Wellington    (2  L.R.A.   110,  40  Kan. 

173,   19   Pac.   719)    mun.   corp.    143. 
V.  Whatcom  County  (33  L.R.A.  137,  15 

Wash.  4/,  45  Pac.  665)  const.  1.  79; 

stat.  225. 
Wilson  v. 
V.  Young   (44  L.R.A.  277,  54  S.  C.  388, 

32  S.  E.  448)    apprent.   1;    inf.   16. 

31. 
Anderson  Iron  Co.,  Anderson  v. 
Anderton  v.  Milwaukee   (15  L.R.A.  830,  85 

Wis.   279,   52   N.   W.   95)    const.   I 

357;    stat.  211. 
Andis,  Doyle  v. 
Andover,  Phillips  Academv  v. 


3122 


TABLE  OF  CASES. 


Andres  v.  Ottawa  County  Circuit  Ct.  Judge 
(()   J   R.A.   2;W,   ;7   Mich.   85,  43  N. 
W.   857)    alien,   10. 
Andreu  v.  Canlield.     See  State  ex  rel.  An- 

(Ireu   V.  Canfield. 
Andrew,  Spencer  v. 

Andrews,  Ke   (17  L.R.A.  296,  92  Mich.  449, 
52  N.  W.  74.3)   wills.  399,  400. 
Re   (48  L.R.A.  662,  162  N.  Y.  1,  56  N. 

E.    529)    wills,  27. 
Baltimore  &  0.  R.  Co.  v. 
V.  Central  R.  &  Bkg.  Co.  (10  L.R.A.  58, 
86  Ha.  192,  12  S.  E.  213)   r.  r.  235. 
Guetzkow  Bros.  Co.  v. 
Huyck  V. 
V.   Jackson    (37   L.R.A.   402,    168   Mass. 

266,  47  N.  E.  412)    fraud.  29. 
V.  Lincoln    (56  L.R.A.  103,  95  Me.  541, 
50   Atl.    898)    porp.   29;    trusts,   80. 
V.    Marshall    Creamery   Co.    (60   L.R.A. 
399.   118   lowi,  595,  92  N.  W.  706) 
1.  &  t.  49,  .91. 
V.  National  Foundry  &  P.  Works    (36 
L.R.A.  139,  46  U.  S.  App.  281,  619, 
22   C.   C.   A.    110,  23  C.   C.    \.  454, 
76  Fed.  166.  77  Fed.  774.     Wnt  of 
certioram  denied   in   136  U.  S.  721, 
41    L.    ed.    1188.    17    Sup.    Ct.    Rep. 
996)    app.    119,    136.    137,   258;    cas. 
cert.    3;     corp.    3,    563;     cts.    5.30; 
estop.  236;  ev.  278;   judg.  112,  289, 
.303;   lis  p.  11;  mortg.  18. 
Ohio   Gas  Fuel  Co.  v. 
People  V. 

V.    Roanoke   Bldg.   Asso.  &   I.   Co.    (49 
L.R.A.    659,    98    Va.    445,    36    S.    E. 
531)    bldg.    asso.    68;    lim.    ac.    93. 
V.   Robertson    (54  L.R.A.  673,  111    Wis. 
334,  87  N.  W.  190)   bills  &  n.  204; 
ev.  308,  1125;   p.  &  a.  17. 
Andrus  v.  Blazzard  (54  L.R.A.  354,  23  I'tah, 
233.  63  Pac.  888)  ev.  1166;  g.  &  w. 
6,  14:  inconip.  p.  46;  judg.  94;  ref- 
ormation  of  instruments,   14. 
V.   Board   of   Police    (5   L.R.A.   681,  41 
La.  Ann.  697,  6  So.  603)  estop.  145. 
Bradley  v. 

V.  Home  Ins.  Co.   (3  L.R.A.  271,  73  Wis. 
642,  41  N.  W.  956)  ref.  4. 
Andry,  Lyons  v. 
Angell,  Rice  v. 

Angevine  v.  Knox-Goodrich   (18  L.R.A.  264, 
(Cal.)    31    Pac.  529)   1.  &  t.  27,  189. 
Angle,  Howarth  v. 

Anglo-American  Sav.  &  L.  Asso.  v.  Camp- 
bell   (43  L.R.A.  622.  13  App.  D.  C. 
581)    estop.    215;    jiiech.    liens,    21, 
107,    124:    mortg.    65;    parties,    39; 
trusts.   48,   56. 
Anglo-American    Teleg.    Co.,   Fergusson    v. 
Anglo-California  Bank,  Tolerton  &  S.  Co.  v. 
Anglo-Nevada  Assur.  Corp.,  Quong  Tue  Sing 

V. 

Angus  V.  Scully   (49  L.R.A.  562.   176  Mass. 

357.  57  X.  E.  674)   contr.  690. 
/".nheuser-Busch  Brewing  Asso.  v.  Hutmach- 

er    (4    L.R.A.    575,    127    III.   652,   21 

X.    E.   626)    app.   .3.32a:    contin.    14; 

ev.  7!»2.  1817:   wit.  86. 
V.  Mason    (9  L.R.A.   .506.  44   Minn.  318, 

4<i    X.    W.    558)    contr.    445;    max. 

63. 


Ann  Arbor  &  Y.  Street  R.  Co.,  Nichols  v, 
Ann  Arbor  Fruit  &  V.  Co.  v.  Ann  Artor  R, 

Co.    (66  L.R.A.  431,   136  Mich.  599, 

99  X.  W.  869)   ease.  37,  38,  3:),  40; 

real   p.   83. 
Ann  Arbor  R.  Co.,  Ann  Arbor  Fruit  &  Vine- 
gar Co.  V. 
Anne  Arundel  County  Comrs.,  Bembe  v, 
Anniston,  Lindsey  v. 
Anniston  Loan  &  T.  Co.,  Southern  Bldg.  & 

L.  Asso.  V. 
V.    Stickney    (31    L.R.A.   234,    108   Ala. 

146,  19  So.  63)  bills  &  n.  65. 
Anniston  Transfer  Co.  v.  Gurley  (34  L.R  A. 

137,  107  Ala.  600,   18  So.  209)   car. 

680. 
Anoka  Lumber  Co.  v.  Fidelity  &  C.  Co.  (30 

L.R.A.  689,  63  Minn.  286,  65  N.  W. 

3.53)   assign,  for  ored.  60;  earn.  41; 

ins.  903,  1354. 
Anonjmious    (7   L.R.A.   425,   89   Ala.   231,   7 

So.   100)    disc.  27;    marriage,   63. 
Anson,  Salem  v. 
Antcliff   V.   June    (10   L.R.A.   621.   81    Mich. 

477,    45    X.    W.    1019)    contr.    419; 

raal.  pros.  5,  8,  10,   11,  12,  27,  28; 

pi.   242. 
Anthony,  Burton  v. 
Dillingham  v. 
V.  Household  Sewing  Mach.  Co.  (5  L.R. 

A.   575,   16  R.   I.  571,   18  Atl.   176) 

assump.    11;    corp.    157. 
V.  Meicantile   Mut.   Acci.   Asso.    (26   L. 

R.A.   406,   162   Mass.   354,   38  N.   E. 

973)  ev.  438;  tr.  117. 
V,  Norton   (44  L.R.A.  757,  60  Kan.  341, 

56  Pac.  529)   seduct.  4. 
Anvil   Min.   Co.   v.   Sherman    (4   L.R.A.  232, 

74   Wis.   226.   42  X.    W.   226)    corp. 

581. 
Apex   Transp.   Co.   v.-  Garbade    (62   L.R.A. 

513,    32    Or.    -582,    52    Pac.    573,    54 

Pac.   367,   882)    app.   64,   69;    const. 

I.   597. 
Apperson,  Lewis  v. 
Applegarth,  State  v. 
Appleton  v.  Ames   (5  L.R.A.  206,  150  Mass. 

34,  22  X.  E.  69)   1.  &  t.  88,  89,  90, 

96,  240,  241. 
Anderson  v. 
v.  Maxwell    (55    L.R.A.    93,    10    N.    M. 

748,  65  Pac.  158)   contr.  616. 
Newhall  v. 
Arbenz  v.  Exley,  W.  &  Co.   (61  L.R.A.  957, 

52   'T.   Va.   476.  44   S.   E.    149)    ev. 

9^6:    1.   &   t.  43.   122,   197,  207,  208. 
V.  Wheeling  &  H.  R.  Co.  (5  L.R.A.  371, 

33  W.  Va.  1,  10  S.  E.  14)  high.  134; 

inj.  414. 
Arbin,  Wienecke  v. 
Arbuckle  v.   Blackburn    (65   L.R.A.   864.   51 

C.   C.  A.   122,   113  Fed.  616.     App. 

dismissed   in   191    U.   S.   405.   48   L. 

ed.  239,  24  Sup.  Ct.  Rep.  148)  com- 
merce, 116;   cts.  450,  490;   inj.  120, 

29na.  300;  pat.  2. 
Lewis  v. 
Arbuckle   Bros.   v.   Kirkpatrick    (36   L.R.A. 
285.    98    Tcnii.    221,    39    S.    W.    3) 

assign,  for  crcd.  94 ;  contr.  279;  sale, 
6. 


TABLE  OF  CASES. 


3123 


Archer  v.  Salinas  City    (16  L.R.A.   145,  93 
Cal.   43.   28    Pac.   839)    ded.   14,  27, 
28.  36,  38. 
Arctic  Refrigerating  Co.,  Steger  v. 
Ardmore  Stock  Exchange,  Love  v. 
Arentsen  v.   Moreland    (65   L.R.A.  973,  122 
Wis.   167,  99   N.   W.   790)    v.   &   p. 
10,  11. 
Arff  V.  Star  F.  Ins.  Co.  (10  L.R.A.  609.  125 
N.  Y.  57,  25  X.  E.  1073)   ev.  2170; 
ins.  121.  122. 
Argentine  v.  Atchison,  T.  &  S.   F.  R.  Co. 
(30    L.R.A.    255,    .55    Kan.    730.    41 
Pac.  946)   ets.   196;   nmn.  corp.  283. 
Argus  Printing  Co.,   Re    (12   LI\,A.  781.    1 
N.  D.  434,  48  N.  W.  347)  Icorp.  220, 
221,  648,  649,  654,  674. 
Arkansas  City,  Illinois  Trust  &  S.  Bank  v. 
Arkansas  F.  Ins.  Co.  v.  Wilson  (48  L.R.A. 
510.    67    Ark.    553,    .55    S.    W.    933) 
ins.  379;   tr.  248. 
Arkansas  M.  R.  Co.  v.  Whitley   (11  L.R.A. 
621,   54    Ark.    199,    15   S.    W.    465) 
t'ontr.  151. 
Armingtcn  v.  Palmer  (43  L.R.A.  95,  21  R.  I. 
109.  42   Atl.   308)    corp.   36,  41,  42, 
43;   inj.  437,  438. 
Armor,  Butts  v. 
Armour,  Cooper  v. 

Armour  Packing  Co.,  State  ex  rel.  Crow  v. 
Arms  V.   Ayer   (58  L.R.A.  277,  192  111.  601, 
61   N.   E.  851)    bldgs.  26;   const.   1. 
■'41    242;  Stat.  217,  297,  511. 
Armstead,  Gurley  v. 

Knox  V. 
Armstrong  v.  Austin  (29  L.R.A.  772  45  S.  C. 
69.  22  S.  E.  763)  real  p.  55,  51,  59; 
ref.  10. 
Baltimore  Consol.  R.  Co.  v. 
V.   Best    (25  L.R.A.   188.   112  N.   C.   59, 

17   S.  E.   14)    conflict,  113,  113a. 
V.  Boyertown  Nat.  Bank  (9  L.R.A.  553, 
90  Ky.  431,   14  S.  W.  411)   banks, 
266. 
V.  Chemical  Nat.  Bank   (6  L.R.A.  226, 

41   Fed.  234)    banks,  88,  89,  336. 
Chemical  Nat.  Bank  v. 
V.  Douglass  (10  L.R.A.  85,  89  Tcnn.  219, 
14    S.    W.    604)    perp.    12,    17,   20; 
wills,  4. 
Hall  V. 
McCarter  v. 
People  V. 

V.  Pomeroy  Nat.  Bank  (6  L.R.A.  625, 
46  Ohio  St.  512,  22  N.  E.  866) 
banks.  172.  177;  bills  &  n.  11. 
V.  State  (17  L.R.A.  484.  30  Fla.  170,  11 
So.  618)  app.  737;  ev.  334,  424, 
1315,  2369. 
State  V. 

State  ex  rel.  Pennell  v. 
State  ex  rel.  Richards  v. 
Thomas  v. 

V,  Warner   (17  L.R.A.  466,  49  Ohio  St. 
376.  31  N.  E.  877)    set.  29,  35,  44, 
46,   47,   49. 
Armwood,  Herring  v. 
Arndt,  Ferchen  v. 

Arnegaard  v.  Arnegaard  (41  L.R.A.  258,  7 
X.  1).  475.  75  X.  VV.  797)  ets.  300; 
deed,  20,  29,  102;  h.  &  w.  172,  173, 
174. 


Arnestad,  Standard  Oil  Co.  v. 

Arnneiter  v.  State   (58  L.R.A.  392,  115  Ga. 

572,  41    S.   E.   989)    app.   1006;   ev. 

764;    Sunday,   16. 
Arnol,  Chicago  &  A.  R.  Co.  v. 
Arnold,  Ex  parte    (33  L.R.A.  386,  128  Mo. 

256,  30  S.  W.  768,  1036)   elections, 

276;  max.  50. 
V.    Bournique    (20   L.R.A.    493,    144   III. 

132,  33  N.  E.  530)  contr.  727. 
Cabell  V. 
V.    Carpenter    (5   L.R.A.    357,   16   R.    I. 

560,   18  Atl.   174)    sale,   165,   181. 
V.  Justus.     See  State  ex  rel.  Arnold  v. 

Justus. 
V.  Pawtuxet  Valley  Water  Co.  (19  L.R. 

A.  602,  18  R.  I.  189,  26  Atl.  55)  disc, 

6,  7.  8,  10,  11,  12. 
V.  St.  Louis  (48  L.R.A.  291.  152  Mo.  173, 

53  S.  W.  900)  mun.  corp.  437;  neg. 

143. 
Arnold    Electric    Power    Station    Co.,    Mil- 
bourne  v. 
Arnott  v.  Standard  Asso.   (3  L.R.A.  69,  57 

Conn.    86,    17    Atl.    361)    ev.    1802. 

1803;    libel,    168. 
Arnsperger  v.  Crawford  (70  L.R^A.  497,  101 

Md.  247,  61   Atl.  413)    app.  2;    ets. 

157;  em.  d.  70,  75,  78. 
Aron  v.   Wausau    (40  .L.R.A.   733,  98   Wis. 

592,  74  X.  W.  354)   ev.   107;   mun. 

Corp.  445;   pi.  615. 
Arp  V.  State  (19  L.R.A.  357,  97  Ala.  5,  12 

So.  301)   homi.  29. 
Arrington  v,  Arrington  (52  L.R.A.  201,  127 

X.   C.    190,   37   S.   E.   212)    conflict, 

338;  judg.  379;  lim.  ac.  22f>. 
V.  Com.    (10  L.R.A.  242,  87  Va.  96,   12 

R.  E.  224)   crim.  1.  169;   indict.  25, 

29,  57,  115. 
Arthur  v.  Ingels  (11  L.R.A.  557,  34  W.  Va. 

639,  12  S.  E.  872)  replev.  31. 
V.  Israel    (10  L.R.A.  693,   15  Colo.   147, 

25    Pac.    81.      Later    appeal    in    18 

Colo.    158,    32    Pac.    68,   which    has 

writ  of  error  dismissed   in   152   U. 

S.  355,  .38  L.  ed.   474,  14  Sup.  Ct. 

Rep.  583)   desc.  53;  judg.  202. 
V.   Oakes    (25  L.R.A.  414,   11   C.   C.   A. 

209,  24  U.  S.  App.  239,  63  Fed.  310) 

consp.  69,  77,  78;  inj.  136,  148,  149, 

150,  151,  152. 
Artist,  Union  P.  R.  Co.  v. 
Artman  v.  Ferguson  (2  L.R.A.  343,  73  Mich. 

146,  40  X.  W.  907)   h.  &  w.  1.54. 
Asberry  v.  Roanoke   (42  L.R.A.  636,  91  Va. 

562,  22  S.  E.  360)   pub.  imp.  62. 
Asch,  Jefferson  v. 
Ascher,  Re    (57  L.R.A.  806,  130  Mich.  .540. 

00  X.  W.  418)  crim.  1.  154. 
Ash,  Johnson  v. 
Ashbaugh  v.  Eau  Claire  County  Circuit  Ct. 

See  State  ex  rel.  Ashbaugh  v.  Eau 

Claire  County  Circuit  Ct. 
Ashbrook,  State  ex  rel.  Wyatt  v. 
Ashenfelter,  Wolcott  v. 
Asher   v.    Hutchinson   Water,   L.   &   P.   Co. 

(61  L.R.A.  52,  66  Kan.  496.  71  Pac. 

813)   ets.  198;   inj.  307. 
Aster  Lumber  Co.  v.  Cornett  (56  L.R.A.  672, 

22  Ky.  L.  Rep.  569,  58  S.  W.  438. 

Not  to  bo  Rep.)   cov.  73;  deed,  32. 


3124 


TABLE  OF  CASES. 


Asheville  Electric  Co.,  Brown  v. 
Ashland  &  C.  Street  R.  Co.  v.  Faulkner  (43 
L.R.A.  554,  106  Ky.  332.  45  S.  W. 
235,  51  S.  W.  806)  em.  d.  453. 
Ashland    Nat.    Bank,    Chamberlain   Transp. 

Co.  V. 
Ashland  Water  Co.,  Green  v. 
Ashley   v.    Hart    (1    L.R.A.   355,   147   Mass. 
573,  18  N.  E.  416)  m.  &  s.  465,  611. 
Ashton  V.   Dashaway  Asso.    (7   L.R.A.  809, 
84  Cal.  61,  23  Pac.  1091)  corp.  485, 
503. 
V.  Stoy    (30  L.R.A.   584,  96   Iowa,   197, 
64  N.  W.  804)  newspaper,  1,  2,  3. 
Ashworth,  Fifth  Nat.  Bank  v. 

V.  Southern  R.  Co.  (59  L.R.A.  592,  116 
Ga.  635,  43  S.  E.  36)  car.  458,  459; 
r.  r.  93. 
Askey  v.  Williams  (5  L.R.A.  176,  74  Tex. 
294,  11  S.  W.  1101)  cost,  12;  inf. 
53,  64.  67,  73,  74;  parti.  26. 
Aslanian  v.  Dostunian   (47  L.R.A.  495,  174 

Mass.  328,  54  N.  E.  845)   ev.  170. 
Asmore,  Georgia  Southern  &  F.  R.  Co.  v. 
Aspen  Hardware  Co.,  Jones  v. 
Aspinwall,  Tyler  v. 
Associated  Press,  Inter-Ocean  Pub.  Co.  v. 

State  ex  rel.  Star  Pub.  Co.  v. 
Assurance  Co.  v.  Fire  Dept.     See  Phoenix 
Assur.  Co.  V.  Montgomery  Fire  Dept. 
V.  Navigation  Co.     See  Manchester  As- 
sur. Co.   V.  Oregon  R.   &  Nav.  Co. 
Astor  V.  New  York  Arcade  R.  Co.  (2  L.R.A. 
789.  113  N.  Y.  93,  20  N.  E.  594,  598) 
Stat.    143,   193,   307,   .308. 
Astoria  &  C.  River  R.  Co.,  Scott  v. 
Aszman  v.  State  (8  L.R.A.  33,  123  Ind.  .347, 
24  N.  E.  123)   crim.  1.  27;  tr.  631, 
703,  849. 
Atchison  County,  Goodrich  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  Argentine  v. 
Bibb  Broom  Corn  Co.  v. 
v.  Campbell    (48    L.R.A.    251,    61    Kan. 
430,    59    Pac.    1051)    const.    1.    420; 
ev.  80. 
V.  Chicago  &  W.  I.  R.  Co.    (35  L.R.A. 
167.    162    111.    632,    44    N.    E.    823) 
contr.  287;  spec.  p.  76. 
v.  Clark  (47  L.R.A.  77.  60  Kan.  826,  58 

Pac.  477)    const.    1.  43(). 
V.  Cockran   (7  L.R.A.  414,  43  Kan.  225, 
23    Pac.    151)    car.   977;    corp.    109, 
.')27.   55.3. 
v.  Conlon   (.53  L.R.A.  781.  62  Kan.  416, 

63  Pac.  432)   ease.  32,  74. 
Guild  V. 

v.  Headland    (20    L.R.A.    822,    18    Colo. 
477,   33   Pac.   185)    car.   67;   ev.   84, 
260. 
V.  Henry    (29  L.R.A.  465.  55  Kan.  715, 

41    Pac.  9.52)    car.   160,   184. 
Jones  V. 
v.  Lindley    (6  L.R.A.  646.  42  Kan.  714, 

22  Pac.  703)    car.  277. 
Mendenhall  v. 
V    Morgan    (4  L.R.A.   284,  42  Kan.   23. 

21  Pac.  809)   fix.  1,  2.  23. 
Paddock  v. 

V.  Palmore   (64  L.R.A.  90.  68  Kan.  545. 
75  Pac.  509)   disc.  26:  ev.  SOt),  1544. 
V.  Potter  (50  L.R.A.  575.  64  Ivan.  13,  07 
Pac.  534)  r.  r.  100. 


Atchison,  T.  &  S.  F.  R.  Co.  v.  Reesman  (23 
L.R.A.  768,  9  C.  C.  A.  20,  19  U. 
S.  App.  .596,  60  Fed.  370)  app.  903; 
m.  &  s.  174,  427. 
V.  Schneider  (2  L.R.A.  422,  127  111.  144, 
20  N.  E.  41)  em.  d.  202;  ev.  1061, 
1880;  n.  t.  17. 
v.  Shean   (20  L.R.A.  729,  18  Colo.  368, 

33    Pac.    108)    car.    284. 
V.  Spaulding    (66   L.R.A.   587,  69  Kan. 

431,  77  Pac.  106)  inj.  421. 
State  ex  rel.  Crow  v. 
v.  Temple    (13  L.R.A.  362,  47  Kan.   7, 
27  Pac.  98)  app.  918;  car.  873,  932. 
Weyand  v. 
Athens,  Speer  v. 

Atherton  v.  Atherton    (40  L.R.A.  291,   155 
N.  Y.  129,  49  N.  E.  933.     Rev'd  in 
181    U.   S.    155,   45   L.   ed.   794,   21 
Sup.  Ct.  Rep.  544)  divorce,  12,  125. 
v.  Roche  (55  L.R.A.  591,  192  111.  252,  61 
N.  E.  357)  deed,  80;  reformation  of 
instruments,  13. 
Athol,  Wiley  v. 
Atkins,  Bain  v. 

V.  Com.  (32  L.R.A.  108,  98  Ky.  539,  33 
S.  W.  948)  bail,  3;  contin.  22; 
crim.  1.  86;  venue,  30. 
V.  Phillips  (10  L.R.A.  158,  26  Fla.  281, 
8  So.  429)  lie.  144,  155;  mun.  corp. 
124,  125;  pari.  1.  7. 
Smith   V. 

v.  Wilcox   (53  L.R.A.  118,  44  C.  C.  A. 

626,  105  Fed.  595)  bankr.  21,  30,  34. 

Atkinson,  Re    (3  L.R.A.   392,   16  R.  I.  413, 

16  Atl.  712)   trusts,  19,  87. 

V.  John   E.   Doherty  &  Co.    (46  L.R.A. 

219,  121  Mich.  372,  80  N.  W.  285) 

inj.  58. 

V.  Miller  (9  L.R.A.  544,  34  W.  Va.  115, 

11    S.    E.    1007)    mortg.    10. 
Monroe  v. 
V.  Southern  R.  Co.   (55  L.R.A.  223,  114 

Ga.  146,  39  S.  E.'888)  car.  384. 
V,  Woodmansee     (64     L.R.A.     325,     68 
Kan.  71,  74  Pac.  640)  const.  1.  586; 
mech.  liens,  117. 
Atkinson   &  L.  Co.,  Simmons  v. 
Atlanta   v.  Chattanooga   Foundry  &  Pipe- 
works   (64  L.R.A.  721,  61  C.  C.  A. 
387,  127  Fsd.  23)   consp.   119;   lira, 
ac.  177,  178;  parties,  4,  23. 
V.  First    Presby.    Church     (12    L.R.A. 
852,  86  Ga.  730,  13  S.  E.  252)  pub. 
imp.  99,  100. 
Fitts  V. 

Gate  City  Guards  v. 
Hewin  v. 
Peel   V. 
Schoen  v. 
V.  Stein    (51    L.R.A.   335,   111   Ga.   789, 

36   S.   E.   932)    const.  1.  546. 
V.  Warnock     (23    L.R.A.    301,    91     Ga. 

210,  18  S.  E.  135)  nuis.  69. 
Western  &  A.  R.  Co.  v. 
Atlanta  Acci.  Asso.  v.  Alexander  (42  L.R.A. 
188.  104  Ga.  709,  30  S.  E.  939)  ina. 
1007;    tr.    114. 
Atlanta  &  C.  Air  Line  R.  Co.  v.  Gravitt  (26 
L.R.A.    .5.53.   93   Ga.    .369.    20    S.    E. 
5.50)    app.    534;    death,   27,   55;    ev 
1377;   neg.  276;   r.  r.  142. 


TABLE  OF  CASES. 


3125 


Atlanta  &  F.  R.  Co.,  East  Tennessee,  V.  & 

G.  R.  Co.  V. 
Atlanta  &  W.  P.  R.  Co.,  Alexander  v. 

V.  West  (67  L.R.A.  701,  121  Ga.  641,  49 
S.  E.  711)   m.  &  s.  9,  245,  246,  247, 
248. 
Atlanta   Baggage  &  C.   Co.,  Kates  v. 
Atlanta  Consol.  Street  R.  Co.,  Bagwell  v. 
V.  Keeny    (33   L.R.A.   824,   99   Ga.   266, 

25  S.  E.  629)  money,  1 ;  tr.  660. 
V.  Owings    (33  L.R.A.  798,  97  Ga.  663, 
25  S.  E.  377)  electricity,  56;  prox. 
c.  52;  tr.  658. 
Atlanta,  K.  &  N.  R.  Co.,  Hooper  v. 

V.  Kinzel  v. 
Atlanta  Nat.  Bank  v.  Burke   (2  }>.R.A.  96, 
81  Ga.  597,  7  S.  E.  738)  banks,  160, 
171,  175,  176;  int.  19. 
Southern  R.  Co.  v. 
Atlanta  R.  &  P.  Co.,  Southern  R.  Co.  v. 
Atlantic  &  N.  C.  R.  Co.,  Christian  v. 

Hobbs  V. 
Atlantic   &   P.    R.   Co.,   California   Powder 
Works  V. 
V.  Lesueur   (1   L.R.A.  244,  2  Ariz.  428, 
19    Pac.    157.      App.    dismissed    in 
140  U.  S.  669,  35  L.  ed.  593,  11  Sup. 
Ct.  Rep.   1015)    max.  69,  80;   stat. 
481;  taxes,  4,  167,  210,  235,  249. 
Lutz  V. 
Atlantic  City,  Children's  Seashore  House  v. 
State,  Children's  Seashore  House,  Pros- 
ecutor, V. 
State,  Leeds,  Prosecutor,  v. 
Atlantic  City  R.  Co.  v.  Goodin   (N.  J.  Err. 
&  App.)    (45  L.R.A.  671,  62  N.  J. 
L.   394,  42  Atl.  333)    car.  281;   ev. 
1582;   marriage,  15;  tr.  318. 
Haines  v. 
Peterson  v. 
Tuttle  V. 
Atlantic  Coast  Line  R.  Co.,  Daniel  v. 
Duval  V. 
Parker  v. 
Penny  v. 
Atlantic  Dredging  Co.,  Benner  v. 
Atlantic  Exp.  Co.  v.  Wilmington  &  W.  R. 
Co.    (18  L.R.A.  393,  111  N.  C.  463, 
16    S.    E.    393)     car.    1043,    1044; 
const.  1.  221;  r.  r.  comrs.  3,  4. 
Atlantic  Hotel,  Shepard's  Point  Land  Co.  v. 
Atlantic  Mills,  Lubrano  v. 
Attacnment  Co.  v.  Sewing  Mach.  Co.     See 
Cliioago    Attachment    Co.   v.    Davis 
Sewing  Mach.  Co. 
Attkisson  v.  Plumb   (58  L.R.A.  788,  50  W. 
Va.   104.  40  S.  E.  587)    cancehition 
of  instruments,  1;   estop.  128,  129; 
mortg.   120. 
Attleborough  Nat.  Bank,  Richards  v. 
Atty.  Gen.  v.  Abbott    (13  L.R.A.  251,   154 
Mass.  323,  28  N.  E.  346)  corp.  247, 
420:  dod.  5.  26,  42;  v.  &  p.  89.  90. 
V.  Algonquin  Club   (11  L.R.A.  500,  153 
Mass.  447,  27  N.  E.  2)  cov.  35,  36; 
estop    103;  inj.  43. 
V.  Alturas  County.     See  People  ex  rel. 

Atty.  (!en.  v.  Alturas  County. 

V.  Dashaway  Asso.     See  People  ex  rel. 

Atty.  Gen.  v.  Dashaway  Asso. 


Atty,  Gen.  v.  Detroit  (7  L.R..\.  99,  78  Mich. 

545,  44  N.  W.  388)  elections,  11,  41, 

43,  44,  50,  57,  58;  stat.  73. 
V.  Fidelity   &   C.   Ins.    Co.      See    State 

ex  rel.  Atty.  Gen.  v.  Fidelity  &  C. 

Ins.  Co. 
V.  Johnson.    (See    State    ex    rel.   Atty. 

Gen.  V.  Johnson. 
V.  MacCabe.     See  People  ex  rel.  Atty. 

Gen.    V.    MacCabe. 
V.  Madison   Street    R.   Co.     See    State 

ex  rel.   Atty.  Gen.   v.  Madison   St. 

R.  Co. 
V.  Marston    (13   L.R.A.    670,    66   N.   H. 

485,   22   Atl.   560)    officers,   31,   32, 

107,    109. 
V.  New  York,  L.  E.  &  W.  R.  Co.     See 

Com.    ex   rel.    Attv.   Gen.    v.   New 

York,  L.   E.   &    vV.  R.   Co. 
V.  Old   Colony   R.   Co.    (22   L.R.A.    112, 

160  Mass.  62,  35  N.  E.  252)   atty. 

gen.  4;  car.  1080. 
V.  Savage.     See    State    ex    rel.    Atty. 

Gen.  V.  Savage. 
V.  Stanford.     See  People  ex  rel.  Atty. 

Gen.  V.  Stanford. 
V.  Sullivan   (28  L.R.A.  455,   163  Mass. 

446,  40  N.  E.  843)  quo  w.  1,  30,  37. 
V.  Susquehanna  &  D.  River  R.  Co.    See 

Com.  ex  rel.  Atty.  fJen.  v.  Susque- 
hanna &  D.  River  R.  Co. 
V.  Toledo.    See  State  ex  rel.  Atty.  Gen. 

V.  Toledo. 
V.  Western  Union  Mut.  L.  &  A.  Soc. 

See    State    ex    rel.    Atty.    Gen.    v. 

Western  Union  Mut.  L.  &  A.  Soc. 
V.  Williams      See     Knowlton     v.     Wil- 
liams. 
Atty.  Gen.  ex  rel.  Moreland  v.  Detroit  (37 

L.R.A.   211,   112   Mich.    145,   70   N. 

W.    450)    officers,   27,    34,   82,    119, 

120,   136. 
Rich  V.  Jochim  (23  L.R.A.  699,  99  Mich. 

358,   58   N.   W.   611)    const.   1.   637, 

789;  officers,  128,  130,  131,  150,  151. 
Reynolds    v.    May.      See    Ellis    ex    rel. 

Reynolds  v.  Maj'. 
Mann  v.  Revere  Copper  Co.   (9  L.R.A. 

510,  152  Mass.  444,  25  N.  E.  605) 

ev.  718;   nuis.  153;   stat.  554;  wa- 
ters, 67,  68. 
Werts  V.  Rogers  (N.  J.  Sup.)    (23  L.R. 

A.    3.54,   56   N.   J.  L.   480,  28   Atl. 

726,  29  Atl.  173)  cts.  128;  legis.  2; 

quo  w.  20. 
Adams  v.  Tarr  (2  L.R.A.  87,  148  Mass. 

309,  19  N.  E.  .358)  action,  4;  atty. 

gen.  3;  ded.  46,  47;  ease.  25;  fish- 
eries, 4:   towns,   14,  15. 
Board  of  Gas  &  Electric  Light  Comrs. 

V.  Walworth  Light  &  P.  Co.  (16  L. 

R.A.   398,   157    Mass.   86,  31   N.   E. 

482)   electricitv,  4. 
Attrill  v.  Huntington  (2  L.R.A.  779,  70  Md. 

191,  16  Atl.  651.     Rev'd  in  146  U. 

S.  657.  36  L.  ed.  1123,  13  Sup.  Ct. 

Rep.  224)    conflict,   168;   judg.  227, 

395;    pi.    604. 
Atwater,  Bassett  v. 

V.  Manchester    Sav.    Bank    (12    L.R.A. 

741.  45   Minn.  341,  48  N.  W.   187) 

judg.  7;   levy,   1;   mortg.  228,  229. 


312G 


TABLE  OF  CASES. 


Atwell  V.  Jenkins  (28  L.R.A.  694,  163  Mass. 
362,  40  N.  E.  178)  assump.  25;  in- 
comp.  p.  14. 
Atwood  V.  Dumas  (3  L.R.A.  416,  149  Mass. 
167,  21  N.  E.  236)  gam.  33. 
Richmond  v. 
Auburn,  Hughes  v. 
Penley   v. 

Union  Water-Power  Co.  v. 
V.  Union  Water-Power  Co.    (38  L.R.A. 
188,  90  Me.   576,  38  Atl.  561)    em. 
d.  279;  waters,  37,  66,  261. 
Wood  V. 
Auburn   School   Dist.   v.   Boyd.     See   State 
ex    rel.    Auburn    School    Dist.    v. 
Boyd. 
Auditor  General,  Pingree  v. 

V.   Sage  Land   &   Imp.   Co.    (56  L.xl.A. 
105,  129  .Mich.   182,  88  N.  W.  468) 
taxes,  381. 
V.  University    of    Michigan    (10   L.R.A. 
376,  83   Mich.  467,  47   N.  W.  440) 
taxes,  267,   331. 
Augusta  V.   Burum    (26  L.R.A.  340,  93  Ga. 
68,    19    S.    E.    820)    estop.    22;    ev. 
731;  high.  73,  74,  75,  76;  inj.  323. 
Cleveland  v. 
Cosgrove  v. 
,    V.  Kimball   (41  L.R.A.  475,  91  Me.  605, 
40   Atl.  666)    taxes,   136. 
V.  Reynolds    (69   L.R.A.    564,    122    Ga. 
754,    50    S.    E.    998)    high.    97,    98;' 
nuis.  120. 
Richmond  County  Academy  v. 
Augusta  Brokerage  Co.,  Central  R.  Co.  v. 
Augusta  Evening  News  v.  Radford  (20  L. 
R.A.  533,  91  Ga.  494,  17  S.  E.  612) 
libel,  74,  146. 
Augusta  R.  &  Elec.  Co.,  Norrell  v. 
Augusta  Savings  Bank,  Ladd  v. 
Augusta  Terminal  R.  Co.,  Austin  v. 
Aultman-Taylor  Co.,  Royal  v. 
Aurin,  Carland  v. 
Aurora,   Lostutter  v. 

Schipper  v. 
Aurora  Iron  Min.  Co.,  Petaja  v. 
Austin,  Armstrong  v. 

v.  Augusta  Terminal  R.  Co.  (47  L.R. 
A.  755,  108  Ga.  671,  34  S.  E.  852) 
em.  d.  316,  317,  345. 
V.  Davis  (12  L.R.A.  120,  128  Ind.  472, 
26  N.  E.  890)  contr.  192,  238,  649; 
h.  &  w.  26. 
Dougherty  v.  • 

V.  Gagan   (5  L.R.A.  476,  14  Sawy.   151, 
39  Fed.  626)   remov.  5,  39,  48,  49, 
50. 
Gara  v. 

Harrison  National  Bank  v. 
Merwin  v. 

v.  State  (50  L.R.A.  478,  101  Tenn.  563, 
48  S.  W.  305.  Aff'd  in  179  U.  S. 
343,  45  L.  ed.  224,  21  Sup.  Ct.  Rep. 
132)  commerce,  83,  84,  93,  94,  120, 
121;  ev.  124,  747. 
State  v. 

v.  Tecumseh  Nat.  Bank  (35  L.R  A. 
444,  49  Neb.  412,  68  N.  W.  628) 
Corp.  63. 


Austin,  Traveler-'  Ins.  Co.  v. 

V.  Vrooman    (14   I..K.A.   138,  128  N.  Y. 

229,  28  N.  E.  477)  cts.  310;  j.  p.  9. 
Welch  V. 
Wright  V. 
Austin  &  N.  W.  R.  Co.  v.  Cluck  (64  L.R.A. 

494,   97   Tex.    172,    77    S.   W.   403) 

cts.   7,   13;    disc.    19,  22;    ev.    1913, 

1914. 
Austin  Club,  State  v. 
Auten   V.    Manistee   Nat.   Bank    (47   L.R.A. 

329,    67    Ark.    243.    -54    S.   W.    337) 

banks,  37,  51,  255;   bills  &  n.  167. 
Authier,  St.  Paul  Sav.  Bank  v. 
Aveling  v.  Northwestern  Masonic  Aid  Asso. 

(1   L.R.A.  ■'328.  72  Mich.  7,  40  X.  W. 

28)     wills,    226. 
Avent-Beattyville  Coal  Co.  v.  Com.   (28  L. 

R.A.  273,  96  Ky.  218,  28  S.  W.  502) 

m.  &  s.  23. 
Averell    v.    Second    Nat.    Bank    (25    L.R.A. 
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I.  517,  34  Atl.  1109)  abatement,  15, 

16. 
Aylward    v.    O'Brien    (22    L.R.A.    206,    160 
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BabT)age  v.  Powers   (14  L.R.A.  398,  130  N. 
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12  S.  E.  981)   real  p.  41. 
V.  Broom.     See  People  ex  rel.  Baird  v. 

Broom. 


3128 


TABLE  OF  CASES. 


Baird   v.   Howard    (22   L.R.A.   846,   51    Ohio 
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1029)    pi.  45.  149;   r.  r.    119. 
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64  N.   E.  701)    fix.  31,  32,  33,  34; 

1.  &  t.  107. 
V.  Metropolitan  L,  Ins.  Co.    (55  L.R.A. 

271,  23  Ky.  L.  Rep.  1174,  64  S.  W. 

913.     Not   to   be   Off.   Rep.)    m.    & 

s.  36. 
National  Bank  v. 
New  York  L.  Ins.  &  T.  Co.  v. 
New  York,  N.  H.  &  H.  R.  Co.  v. 
V.  Oakwood   (10  L.R.A.  387,   123  N.  Y. 

16,  25  N.  E.  312)   adv.  pos.  29,  36, 

75. 
Rasmussen  v. 
Richmond  Gas  Co.  v. 
Sherman  v. 
V.  Smelser   (33  L.R.A.  163,  88  Tex.  26, 

29  S.  W.  377)  chat,  mortg.  46,  47; 
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Spier  V, 
V.  State    (4  L.R.A.  128,  82  Ga.  776,  9 

S.  E.  743)  contpt.  81. 
T.  Stewart  (2  L.R.A.  434,  40  Kan.  442, 

19  Pac.  904)    h.  &  w.  68. 
Supreme  Sitting,  0.  of  I.  H.  v. 
Temple  v. 

VoUand  v, 

V.  Willard    (40   L.R.A.    754,    171    Mass. 

220,  50  N.  E.  620)  coten.  23;  ease. 

12,  49,  81,  82. 
Baker  City  v.  Murphy  (35  L.R.A.  88,  30  Or. 
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Bald  Eagle  Valley  R.  Co.  v.  Nittany  Valley 
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71 :   cov.  85. 
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Baldwin,  Re  (58  L.R.A.  122,  170  N.  Y.  166, 

,6^N.  E.  62)   ex.  &  ad.  151;  partn. 

45. 
Alabama  Great  Southern  R.  Co.  v. 
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V.  Douglas  County    (20  L.R.A.  850,  37 
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V.  Hosmer    (25   L.R.A.    739,    101    Mich. 

119,  59  N.  W.  432)   benev.  soc.  14, 

15;    contpt.    11;    garn.    78;    receiv. 

129,  139. 
V.  Louisville    &    N.    R.    Co.    (7    L.R.A. 
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1.  686. 
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65  S.  W.  841)  p.  &  a.  48. 
Baldwin  &  L.  Mfg.  Co.,  Lamkin  v. 
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Balk  V.  Harris  (45  L.R.A.  257,  30  S.  E.  318, 
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43  S.  E.  477)  exemptions,  10;  garn. 
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Balkham  v.  Woodstock  Iron  Co.  (11  L.R.A. 

230,  43  Fed.  648.     Aff'd  in  154  U. 

S.   177,  38  L.  ed.  953,   14  Sup.  Ct. 
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Co.    (33   L.R.A.  503,   84   Md.   1,   35 
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Md.   106,   31    Atl.   437)    mand.   76; 

pub.  money,  35;  stat.  267. 
Kilpatrick  v. 

Lake  Roland  Elev.  R.  Co.  v. 
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Bank. 
V.  Ins.  Co.   (94  Ga.  167).    See  Southern 

Home   Bldg.   &   L.   Asso.   v.'  Home 

Ins.  Co. 
Building  Trades  Council,  Gray  v. 
Buisson  V.  Huard    (56  L.R.A.  296,  106  La. 

768,  31   So.  293)   libel,  84. 
Buist  V.  Bryan  (29  L.R.A.  127,  44  S.  C.  121, 

21  S.  E.  5,37)  bldg.  asso.  53,  75. 
Bulger  V.  Eden   (9  L.R.A.  205,  82  Me.  352, 

19  Atl.  829)   drains,  5;   max.  138; 
mun.  corp.  496. 

Bulkeley  v.  House  (21  L.R.A.  247,  62  Conn. 

459.   26   Atl.   ,3.52)    ev.    1161;    judg. 

2.57;    p.   &    s.    8,   9,   63. 
State  ex  rel.  Morris  v. 
v.  Williams.    See  State  ex  rel.  Bulkeley 

V.   Williams. 
V.  Devine    (3  L.R.A.  3.30,  127  H..  406, 

20  N.  E.  16)  ev.  1216;  1.  &  t.  6. 
Bull  V.  Bray  (13  L.R.A.  576,  89  Cal.  286,  26 

Pac.  873)    fraud,  con.  20. 
v.  Kentucky  Nat.  Bank   (12  L.R.A.  37, 

90  Kv.  452,  14  S.  W.  425)   trusts, 

192.  ' 
BuUard  v.  American  Exi5.  Co.  (33  L.R.A.  66, 

107  IVIicli.  695,  65  N.  W.  551)   car. 

750. 
v.  Chaffee   (51   L.R.A.  715,  61  Neb.  83, 

84  X.  W.  604)  garn.  57. 
V.   Chandler    (5   L.R.A.   104,   149  Mass. 

532,  21  N.  E.  951)  charities,  36,  37, 
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V.  iforthern  P.  R.  Co.    (11  L.R.A.  246, 

10    Mont.    168,   25    Pac.    120)    car. 
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BuUard  v.  Shirley  (12  LR.A.  110,  153  Mass. 

550,    27    N.    E.    766)    charities,   54; 

perp.    10;    wills,   296. 
V.  Thorpe    (25   L.R.A.   605,  66   Vt.   599. 

30  Atl.  36)   prohib.  7,  11. 
Wood  V. 
BuUen  Bridge  Co.,  Ada  County  v. 
Bullion,  B.  &  C.  Min.  Co.,  Short  v. 
Bullitt  V.  Farrar   (6  L.R.A.  149,  42  Minn.  8, 

43  N.  W.  566)   fraud,  o6,  36,  38. 
Bullock  V.  Bullock   (N.  J.  Err.  &  App.)    (27 

L.R.A.    213,    52   N.   J.    Eq.    561,   30 

Atl.  676)  judg.  366,  367,  380. 
V.  Delaware,   L.   &   W.   R.   Co.    (N.   J. 

Sup.)    (37  L.R.A.  417,  60  N.  J.  L. 

24,  36  Atl.  773)   car.  716,  717,  718. 
V.  Sprowls  (47  L.R.A.  326,  93  Tex.  188, 

54  S.  W.  661)  inf.  90. 
Bulpit  V.  Matthews   (22  L.R.A.  55,  145  111. 

345,  34  N.  E.  525)   ani.  29,  33;  ev. 

55. 
Bumgardner  v.  Leavitt    (12  L.R.A.  776,  35 

W.  Va.   194,   13   S.  E.  67)    spec.  p. 

1.   12,  68. 
Bump  V.  Omaha  &  C.  B.  R.  &  B.  Co.     See 

State  ex  rel.  Bump  v.  Omaha  &  C. 

B.  R.  &  B.  Co. 

Bunch  V.  Will    (65  L.R.A.  80,  72  Ark.   343. 

80  S.  W.  582)    max.  21;    sale,   116, 

163. 
Bundy,  Dempster  Mill  Mfg.  Co.  v. 
Bunn,  Gardner  v. 
Bunnell  v.  Stern   (10  L.R.A.  481,  122  N.  Y. 

539,  25  N.  E.  910)   bailm.  32,  33. 
Bunting  v.  Hogsett  (12  L.R.A.  268,  139  Pa. 

363,  21  Atl.  31,  33)  neg.  254;  prox. 

c.  73;  tr.  122,  775. 
Meacham  v. 
V.  Speaks    (3   L.R.A.   690.  41   Kan.   424, 

21  Pac.  288)   wills,  356,  358,  361. 
V.  Speek.     See  Bunting  v.  Speaks. 
Bunton,  Thompson  v. 
Burbage  v.  Windley  (12  L.R.A.  409,  108  in. 

C.  357,  12  S.  E.  839)   contr.  35. 
Burbank    v.    Burbank    (9    L.R.A.    748,    152 

Mass.  254,  25  N.   E.  427)    parties, 
138. 
Emery  v. 

V.  Illinois    C.    R.    Co.    (11    L.R.A.    720, 
42  La.  Ann.   1156,  8  So.  580)   car. 
548. 
Burbee,  State  v. 
Burby  v.  Rowland.     See  People  ex  rel.  Bur- 

bv  V.  Rowland. 
Burch  V.  Baltimore  &  P.  R.  Co.  (26  L.R.A. 
129,  3  App.  D.  C.  346)  car.  328,  345, 
395a. 
Farmers'  Mut.  Ins.  Asso.  v. 
Hart  V. 

V.  Pedigo   (54  L.R.A.  808,  113  Ga.  1157, 
.■?!»  8.  E.  493)  bills  &  n.  183. 
Burcky,  Chicago  v. 

Burdett  v.  Allen   (14  L.R.A.  337,  35  W.  Va. 
347,  13  S.  E.  1012)  const.  1.  910. 
V.  Com.    (68   L.R.A.   251,    103   Va.   838, 
48  S.  E.  878)  const.  1.  1089;  contpt. 
30.  31,  82:    libel,  73. 
Burdge,  State  ex  rel.  Adams  v. 
Burdick  v.   People    (24    L.R.A.   152,   149  111. 
600,  .36  N.  E.  948.     Petition  to  an- 
nul   opinion   denied    in    162    111.   50, 
46  N.  E.  413)  commerce,  40;  const.  ' 
1.  423,  752,  1159. 


Burdick,  State  ex  rel.  Blydenburgh  v. 

State  ex  rel.  Henderson  v. 
Burdict  v.  Missouri  P.  R.  Co.  (26  L.R.A.  3W, 

123   Mo.   221,   27    S.   W.   453)    app. 

1202;  ev.  184;  m.  &  s.  159;  tr.  619. 
Burditt  V.  Colburn   (13  L.R.A.   676,  63  Vt. 

231,  22  Atl.  572)    contr.  2;    niortg. 

Burdon  v.  Massachusetts  Safety  Fund  Asso. 
(I    L.R.A.   146,    147   Mass.   360,   17 
N.   E.   874)    ins.   76,   628,   629,   630. 
1289,    1290,   1305. 
Burgdoerfer,  State  v. 
Burgess,  McAlister  v. 

V.   Muldoon    (24   L.R.A.    798,    18   R.  L 

607,  29  Atl.  298)  curt.  12. 
V.  Sims  Drug  Co.    (54  L.R.A.   364,   114 
Iowa,   275,   86   N.   W.   307)    drugs, 
1;   ev.   1511,  1516. 
V.  Territory  (1  L.R.A.  808,  8  Mont.  57, 
19   Pac.   558;    app.   1013;    cts.   456, 
457;  jury,  98;  n.  t.  43,  73,  85;  tr. 
630,   845,   865,  867. 
Walling  V. 
Burgess  Sulphite  Fibre  Co.,  Reynolds  v. 
Burget,  Ohio  Farmers'  Ins.  Co.  v. 
Burgett,  Tuttle  v. 
Burgwyn,  Commercial  Bank  v. 
Burk  v.  Foster   (59  L.R.A.  277,  114  Ky.  20, 

69  S.  W.  1096)  phys.  35,  47. 
Burke,  Atlanta  Nat.  Bank  v. 

Columbus,  H.  V.  &  T.  R.  Co.  v. 
Wolf  V. 
Burke  County  Fair  Asso.,  Hallyburton  v. 
Burkett  v.  Burkett    (3  L.R.A.  781,  78  Cal. 
310,    20    Pac.    715)     divorce,    104; 
home.  49. 
V.  Griffith    (13  L.R.A.  707,  90  Cal.  532, 
27  Pac.  527)    dam.  294;   libel,  162, 
163;  pi.  75. 
Burkhard,  Heintz  v. 
Burkhardt,  Whiting  v. 
Burkhart,  Musch  v. 

Burkheiser  v.  Mutual  Acci.  Asso.  (20  L.R.A. 
112,   10  C.  C.  A.  94,  18  U.  S.  App. 
704,  61  Fed.  816)  ins.  282,  632. 
Burlingame   v.   Goodspeed    ( 10   L.R.A.   495, 
153   Mass.   24,   26  N.   E.   232)    ins. 
1154. 
V.  Rowland   (1  L.R.A.  829,  77  Cal.  315, 
19  Pac.  526)    contr.  331;   ev.  1406, 
1407,  1456;  spec.  p.  37. 
Burlington,  Levin  v. 
Burlington  &  M.  River  R.  Co.,  A.  J.  Nei- 

meyer  Lumber  Co.  v. 
Burlington,  C.  R.  &  N.  R.  Co.,  Blake  v. 

V,  Dey  (12  L.R.A.  436,  82  Iowa,  312,  48 
N.  W.  98)  app.  556;  attvs.  "fees,  1; 
car.    1034,    1035.    1036,    1097,    1098, 
1099;    const.   1.  576,  861;    cts.  482; 
ev.  85;    inj.   476;    pen.  6;   pi.   117; 
Stat.  46,  451. 
Edgington  v. 
Lorenz  v. 
Tobey  v. 
Burlington  Relief  Dept.,  Oyster  v. 
Burlington  Traction  Co.,  Ploof  v. 
Burnap,  Kennedy  v. 
Burnet,  Carolina  Grocery  Co.  v. 
Burnett,  Geneva  v. 

V.  Maloney  (34  L.RA.  541,  97  Tenn.  697, 
37  S.  W.  689)  bonds,  132;  counties, 
24;   max.  55;   stat.  365,  585. 
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Burnett  v.  People    (66  L.R.A.  304,  204  111. 
208,  68  N.  E.  505)   crim.  1.  41;   ev. 
1756,  2361;   homi.  13;  tr.  677. 
Thomas  v. 
Burnett  &  B.  D.  F.  Mut.  F.  Ins.  Co.,  Thurs- 
ton V. 
Burney   v.    Children's   Hospital    (38   L.R.A. 
413,    169   Mass.   57, ,47   N.   E.   401) 
corpse,  8. 
Burnham  v.  Heselton   (9  L.R.A.  90,  82  Me. 
495,  20  Atl.  80)  champ.  8. 
Pitkin  V. 
Burns  v.  Bradford  (11  L.R.A.  726,  137  Pa. 
361,  20  Atl.  997)  high.  212,  284,  371. 
V.  Delaware  &  A.  Teleg.  &'Teleph.  Co. 
(N.  J.  Err.  &  App.)   (67  L.R.A.  956, 
70  N.  J.  L.  745,  59  Atl.  220,  592) 
app.   545;    electricity,  64;    m.  &   s. 
112,  114,  266,  441. 
People  V. 
Security  Land  &  Exploration  Co.  v. 

Burnside  v.  Wand  (62  L.R.A.  427,  170  Mo. 
531,   71    S.   W.   337)    judg.  48,   76; 
max.  40,  58. 
Burnsville    Turnpk.    Co.    v.    McCalla.      See 
Burnsville  Turnpk.  Co.  v.  State  ex. 
rel.  McCalla. 
V.  State  ex  rel.  McCalla  (3  L.R.A.  265, 
119  Ind.  382,  20  N.  E.  421)   mand. 
86. 
Burr,  Bristor  v. 
Harris  v, 
V.  Lamaster  (9  L.R.A.  637,  30  Neb.  688, 

46  N.  W.  1015)  cov.  17,  21. 
Weaver  v. 
Burrage,  Lincoln  v. 
Burresen,  Emery  County  v. 
Burridge    v.    Detroit    (42    L.R.A.    684,    117 
Mich.  557,  76  N.  W.  84)  boulevards, 
4. 
Burroughs  v.  Eastman   (24  L.R.A.  859,  101 
Mich.  419,  59  N.  W.  817)   app.  483; 
arrest,   13,  25;   const.  1.  822. 
v.    Webster.      See    State    ex    rel.    Bur- 
roughs V.  Webster. 
Burrows   v.   Delta   Transp.    Co.    (29   L.R.A. 
468,  106  Mich.  582,  64  N.  W.  501) 
app.   1050;    commerce,  24;    const.   1. 
1099;    ev.    163;    fires,    9;    stat.    162, 
163;' tr.  843. 
V.   Klunk    (3   L.R.A.    576,   70    Md.   451. 

17  Atl.  378)  alt.  of  inst.  30. 
V.  Western    U.    Teleg.    Co.    (58    L.R.A. 
433,  86  Minn. -499,  90  N.  W.  1111) 
checks,  40;  teleg.  44. 
Burrus,  Capehart  v. 

Smith  V. 

Burt  V.  Advertiser  Newspaper  Co.  (13  L.R. 

A.  97,  154  Mass.  238,  28  N.  E.   1) 

dam.  288;  ev.  2015,  2166;  libel,  144, 

145,  188. 

V.  Allen.      See    State    use    of    Burt    v. 

Allen. 
V.   Douglas   County  Street   R.   Co.    (18 
L.R.A.  479,  83  Wis.  229,  53  N.  W. 
447)   car.  244,  316. 
V.  Highland  Ave.  &  B.  R.  Co.  v. 
V.  Oneida   Community    (19   L.R.A.   297, 
137  N.  Y.  346,  .33  N.  E.  307)    app. 
1132;   asso.   16,   17,  22,  23. 
L.R.A.  Dig.— 198. 


Burt,  State  v. 

V.  State  (39  L.R.A.  305,  38  Tex.  Crim. 
Rep.  397,  40  S.  W.  1000.  43  S.  W. 
344)  app.  657a,  926;  ev.  1262,  1263, 
1308,  1309,  1311,  1313,  1314,  1316. 
1585,  2367;  homi.  4;  indict.  87; 
tr.  23,  49,  681. 
v.  Tucker  (52  L.R.A.  112,  178  Mass.  493. 

59  N.  E.  nil)  tradem.  3.  4,  40. 
v.  Union  Cent.     L.  Ins.  Co.   (59  L.R.A. 
393,  44  C.  C.  A.  548,  105  Fed.  419. 
Afif'd   in    187   U.   S.   362,   47   L.   ed. 
216,  23  Sup.  Ct.  Rep.  139)  ins.  185, 
973. 
v.  Union  League.    See  Com.  ex  rel.  Burt 
V.    Union    League. 
Burt  &  Brabb  Lumber  Co.,  Kilbourne  v. 
Burton  v.  Anthony    (68  L.R.A.  826,  46  Or. 
47,  79  Pac.  185)  liens,  5;  mortg.  208. 
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y.  Tuite  (7  L.R.A.  73,  78  Mich.  363,  44 
N.  W.  282)  mun.  corp.  595;  records, 
v.  Tuite    (7    L.R.A.   824,   80   Mich.   218, 
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Burwell,  Hornthall  v. 
Bus,  State  ex  rel.  Walker  v. 
Busby,  Nance  v. 

Busell  Trimmer  Co.  v.   Coburn    (69  L.R.A. 
821,   188  Mass.  254,   74  N.  E.   334) 
contr.    345;    corp.    249;    dam.    159; 
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Bush  V.  Johnson  County  (32  L.R.A.  223,  48 
Neb.   1,  66  N.   W.   1023)    bonds,  61, 
62,   84,   85. 
V.  McFarland   (27  L.R.A.  662,  94  Tenn. 

538.  29  S.  W.  899)  wills,  36. 
V.    Orange   County   Supers.    (45   L.R.A. 
556,  159  N.  Y.  212,  53  N.  E.  1121) 
taxes,  79,  86. 
State  V. 
Bushnell  v.  Bushnell  (9  L.R.A.  411,  77  WMs. 
435,   46   N.   W.   442)    int.    88;    lim. 
ac.  77,  190;  p.  &  s.  59,  64. 
V.  Laugel  v. 
Bushong,  Pate   v. 

Business  Men's  Invest.  Asso.,  Moot  v. 
Business  Men's  League  v.  Waddill   (40  L.R. 
A.  501,  143  Mo.  495,  45  S.  W.  262) 
inj.  348,  349. 
Buskett,  Re  (14  L.R.A.  407,  106  Mo.  602.  17 

S.  W.  753)    wit.   139. 
Busse  V.  Rogers    (64  L.R.A.   183,   120  Wis. 
443,   98   N.   W.   219)    app.    724;    ev. 
2415;  high.  244;  neg.  129. 
Buswell,  State  v. 

v.  Supreme  Sitting,  0.  of  L  H.   (23  L. 
R.A.   846,   161   Mass.  224,  36  N.  E. 
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L.R.A.  519,  37  W.  a.  180.  16  S.  E. 
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Butler,  C.  F.  Jewett  Pub.  Co.  v. 
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Butte,  Less  v. 

Butte,  A.  &  P.  R.  Co.  v.  Montana  Union  R. 

Co.    (31   L.R.A.   298,   16   Mont.   504, 

41  Pac.  232,  248)   em.  d.  26.  49,  51, 

52,  53,  105,   118,  119,  161;   r.  r.  41. 

Butte  City  Water  Co.,  State  ex  rel.   Mil- 

sted  V. 
Butterfield    v.    Boston    (2    L.R.A.    447,    148 
Mass.  544,  20  N.  E.  113)   hijrh.  239. 
V,  Byron  (12  L.R.A.  571,  153  Mass.  517, 
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30  Atl.  357)   judges,  17. 
State  V. 
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19  N.  E.  75)   ev.  351;   libel,  93,  94, 
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Byers  v.  Byers  (39  L.R.A.  537,  183  Pa.  509, 
38  Atl.   1027)    ev.  711;   parti.   18. 
V.  Schlupe   (25  L.R.A.  649,  51  Ohio  St. 

300,  38  N.  E.  117)   attach.  17. 
Schultz  V. 
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43  S.  E.  419)    case,  29;    elect.   1.    1. 
Byrne  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
(24  L.R.A.  693,  9  C.  C.  A.  666,  22 
U.   S.   App.  220,   61   Fed.   605)    cts. 
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22  S.  E.  543)   checks,  25. 
Lawton  v. 
Nashville  v. 
Waterhouse  v. 
Comitis    V.    Parkerson    (22   L.R.A.    148,    56 
Fed.  556)    alien,  1;   expatriation,   1. 
2,  3. 
Commercial  &  F.  Bank  v.  Worth  (30  L.R.A. 
261,   117   N.  C.   146,  23  S.   E.   160) 
claims,  14;  legis.  14,  15. 
Commercial   Bank  v.    Burgwyn    (17   L.R.A. 
326.  110  N.  C.  267,  14  S.  E.  623)  ev. 
305;   not.  69. 
V.    Cheshire   Provident    Institution    (41 
L.R.A.  175,  59  Kan.  361,  53  Pac.  131) 
bills  &  n.  62. 
V.  Hurt  (19  L.R.A.  701,  99  Ala.  130,  12 
So.    568)     factors,    9;    pledge,    30; 
wareli.  7. 
V.     J.  K.  Armsby  Co.    (65  L.R.A.  443, 
120  Ga.  74,  47  S.  E.  589)  factors,  4. 
Leaphart  v. 
V.     Lee  (19  L.R.A.  705,  99  Ala.  493,  12 

So.  572)  not.  3;  pledge,  32. 
Taylor  v. 
Commercial  Bldg.  Asso.,  Tate  v. 
Comercial  Bldg.  Trust,  Sumrall  v. 
Commercial  Cable  Co.  v.  Morgan.    See  Peo- 
ple ex  rel.  Commercial  Cable  Co.  v. 
Morgan. 
Commercial  Dock  Co.,  Barrington  v. 
Commercial  Electric  L.  &.  P.  Co.  v.  Judson 
(57  L.R.A.  78.  21  Wash.  49,  56  Pac. 
829)  taxes,  205,  473. 
Commercial  F.  Ins.  Co.,  German  American 

Ins.  Co.  v. 
Commercial  Mut.  Ins.  Co.,  Riggs  v. 

Voisin  V. 
Commercial    Nat.    Bank    v.    Chambers    (56 
L.R.A.   340,   21    Utah,   324,   61    Pac. 
560.     Aff'd  in   182  U.  S.  556,  45  L. 
ed.  1227,  21  Sup.  Ct.  Rep.  863)  max. 
50;  taxes,  6.  10.  11.  135,  405.  419. 
V.  First  Nat.  Bank   (32  L.R.A.  712.  118 
N.  C.  783,  24  S.  E.  524)  banks,  128; 
max.  49. 
Grissom  v. 

Jackson  Paper  Mfg.  Co.  v. 
V.    Matherwell   Iron    &    Steel   Co.    (29 
L.R.A.  164,  95  Tenn.  172,  31  S.  W. 
1002)   attach.  10;  conflict,  272,  325; 
receiv.   150. 
Commercial  Union  Assur.  Co.,  Bergman  v. 

Kyte  V. 
Commercial  U.  Teleg.  Co.  v.  New  England 
Teleph.  &  Teleg.  Co.  (5  L.R.A.  161. 
61  Vt.  241,  17  All.  1071)  mand.  97; 
pat.  23;  tolopli.  17.  18. 
Commission  Co.  v.  Railroad  Co.  (126  Mo. 
344).  See  Joliiison-Brinkin  in  Com- 
mission Co.  V.  Missouri  P.  R.  Co. 


Commissioners    of    Anne    Arundel    County, 

Bembe  v. 
Commissioners   of   Public   C.   &,   C.   v.   Cul- 

lem.      See   People   ex   rel.   Commis- 
sioners  of  Public  0.   &  C.  V.   Cul- 

lem. 
Com.,  JEtna  Ins.  Co.  v. 
Allen    v. 
V.  Allen    (16   L.R.A.    148,   148   Pa.   358, 

23  Atl.  1115)  high.  101. 
Altenburg  v. 
V.    American    Dredging    Co.    (1    L.R.A. 

237,  122  Pa.  386,  15  Atl.  443)  taxes, 

163,  169. 
Arrington  v. 
Atkins  v. 

Avent-Beattyville    Coal    Co.   v. 
v.  Beckett   (68  L.R.A.  638,  119  Ky.  817, 

84  S.  W.  758.    Not  to  be  Rep.)  false 

pre.  8,  9,  10;  indict.  105;  tr.  202. 
v.  Biddle    (11   L.R.A.  561,   139  Pa.  605, 

21   Atl.  134)    ins.  61. 
v.   Boston   Advertising   Co.    (69   L.R.A. 

817,  188  Mass.  348,  74  N.  E.  601) 

era.  d.  220. 
v.  Bowman    (3   L.R.A.   220,   10  Ky.   L. 

Rep.   891,   11    S.  W.  28.  Not  to  be 

Rep.)   cts.  64. 
v.  Brown   (1  L.R.A.  620,  147  Mass.  585, 

18  N.  E.  587)   ev.  600;   forg.   1;   gr. 

jury,  16;  indict.  19;  jury,  78,  85. 
V.  Brown   (13  L.R.A.  195,  154  Mass.  55, 

27  N.  E.  776)  intox.  100. 

v.  Brown  (28  L.R.A.  110,  91  Va.  762, 
21  S.  E.  357)  lie.  37;  stat.  62,  63, 
243,  246,  254,  277;  taxes,  49,  50,  53, 
1.30. 

v.  Buckley  (1  L.R.A.  624,  148  Mass.  27, 
18  N.  E.  577)  ev.  2141,  2418. 

Burdett  v. 

Carter  v. 

v.  Cleary  (8  L.R.A.  301,  135  Pa.  64,  19 
Atl.  1017.  Later  appeal  in  148  Pa. 
26,  23  Atl.  1110)   ev.  2135,  2363. 

Cooper  v. 

V.    Coyle    (24    L.R.A.    552,    160    Pa.    36, 

28  Atl.  576,  634)   apprent.  2;  erim, 
1.  5;   ev.    1543. 

V.  Crowninshield  (68  L.R.A.  245,  187 
Mass.  221,  72  N.  E.  963)  automo- 
biles, 1;   parks,  13,  14,  15,  16,  17. 

Dale  V. 

Davis  V. 

V.  Davis  (26  L.R.A.  712,  162  Mass.  510, 
39  N.  E.  113.  AfT'd  in  167  U.  S. 
43,  42  L.  ed.  71,  17  Sup.  Ct.  Rep. 
731)     common,    1;    const.    1.    1086; 

lie.  ;]s. 

Delaware  &  H.  Canal  Co.  v. 

V.   Delaware  Div.  Canal   Co.    (2  L.R.A. 

798,  123  Pa.  594,  10  Atl.  584)   stat. 

478;  taxes,  36,  474,  525. 
De  Turk  v. 
v.    Donahue    (2    L.R.A.   623,    148   Mass. 

529,  20  N.   E.   171)    assault,  24;   tr. 

140. 
Earle  v. 
V.  Ferguson  (10  L.R.A.  240,  137  Pa.  595, 

20  Atl.  870)   taxes,  626. 


TABLE  OF  CASES. 


3175 


Com.  V.  Fitzpatrick   (1  L.R.A.  451,  121  Pa. 
109,  U5  Atl.  466)   dim.  1.   140,  158; 
ev.  42. 
V.  Fleming   (5  L.R.A.  470,  130  Pa.   138, 

18  Atl.  622)   intox.  147. 

V.  Forrest    (29  L.R.A.   365,   170  Pa.  40, 

32  Atl.  652)  bicycle,  5,  6,  7,  8;  in- 
formers. 

Foster  v. 

V.  Fowler    (33  L.R.A.  839,  96  Ky.    166, 

28  S.  W.  786)    intox.   12,  13. 
V.  Gagne  (10  L.R.A.  442,  153  Mass.  205, 

26  N.  E.  449)  ev.  2136;  indict.  37; 
Stat.   104. 

V.  Gardner   (7  L.R.A.  666, '133  Pa.  284, 

19  Atl.  550.  Writ  of  error  dis- 
missed in  149  U.  S.  774,  37  L.  ed. 
962,  13  Sup.  Ct.  Rep.  1047)  com- 
merce, 139;  peddlers,  1,  8. 

Gastineau  v. 

Georgetown  v. 

V.  Gilbert    (22    L.R.A.    439,    160    Mass. 

157,    35    N.    E.   454)    const.    1.    983; 

fisheries,    15. 
Gordon  v. 
V.  Graham    (16    L.R.A.    578,    157    Mass. 

73,  31   N.   E.   706)   conflict,   123;   h. 

&  w.   1. 
V.  Graves     (16    L.R.A.    256,    155    Mass. 

163.  29  N.  E.  579)    const.  1.   110. 
V.  Grinstead    (56    L.R.A.    709,    111    Ky. 

203,  63  S.  W.  427)   consp.  128. 
V.  Harmel    (27   L.R.A.   388,   166   Pa.  89, 

30  Atl.   1036)    commerce,   142;   sale, 

34. 
V.  Hayden    (28    L.R.A.   318,    163    Mass. 

453,  40  N.  E.  846)    big.  3;    crim.  1. 

136;   ev.   289,   850;   gr.  jury,  4,   19; 

wit.  26. 
V.  Henderson  Bridge  Co.   (29  L.R.A.  73, 

99  Ky.  623,  31  S.  W.  486.     Aff'd  in 

166    U.    S.    150,    41    L.    ed.    953,    17 

Sup.  Ct.  Rep.  532)   taxes,  197,  219, 

410,  415,  421. 
V.  Hess    (17  L.R.A.   176,   148  Pa.  98,  23 

Atl.  977)  intox.  144. 
V.  Hilton   (45  L.R.A.  475,  174  Mass.  29, 

54  N.  E.  362)    const.  1.  369;   fisher- 
ies,  35,   37. 
V.  Hollister   (25  L.R.A.  349,  157  Pa.  13, 

27  Atl.  386)  crim.  1.  47,  64;  ev. 
2376. 

V.  Hubley  (42  L.R.A.  403,  172  Mass.  58, 
51  N.  E.  448)   mun.  corp.  230. 

V.  Huntley  (15  L.R.A.  839,  156  Mass. 
236,  30  N.  E.  1127.  Writ  of  error 
dismissed  in  154  U.  S.  506,  38  L. 
ed.  1083,  14  Sup.  Ct.  Rep.  1147. 
Aff'd  in  155  U.  S.  461,  39  L.  ed. 
223,  6  Inters.  Com.  Rep.  590,  15 
Sup.  Ct.  Rep.  154)  commerce,  118; 
cts.  505;  food,  7;  stat.  562. 

V.  Jacobson.     See  Com.   v.   Pear. 

V.  Jones   v. 

V.  Joslin  (21  L.R.A.  449,  158  Mass.  482, 

33  N.  E.  653)  app.  221;  intox.  120, 
124.    125,   127,   132. 

V.  Juniata  Coke  Co.  (22  L.R.A.  232, 
157  I'll.  507,  27  .\tl.  373)  ta.xes,  256. 

V.  Junkin  (31  L.R.A.  124,  170  Pa.  194, 
32  Atl.  617)   banks,  386. 


Com  V.  King   (5  L.R.A.  5.36,  150  Mass.  221, 

22  N.  E.  905)  adm.  2;  app.  312; 
commerce,  26;  ev.  52. 

V.  Lake  Drummond  Canal  &  Water  Co. 

v. 
V,  Lannan    (11    L.R.A.    450,    153    Mass. 

287,  26  N.  E.  858)   larc.  6,  7. 
V.  Lehigh  Valley  R.  Co.  (27  L.R.A.  231, 

165    Pa.    162,    30   Atl.    836)    com.    1. 

6,  7;   crim.   1.   188. 
V.  Lewis    (11    L.R.A.   522,   140   Pa.   261, 

21   Atl.  396)   ani.  67. 
V.  Linn   (22  L.R.A.  353,   158  Pa.  22,  27 

Atl.  843)    indict.  83;   nuis.  49. 
Louisville  &  N.  R.  Co.  v. 
Lousiville  Tobacco  Warehouse  Co.  v. 
Lousiville  Water  Co.  v. 
v.  McCance    (29    L.R.A.    61,    164    Mass. 

162,  41  N.  E.  133)   indict.  72. 
v.  McManus   (14  L.R..\.  89,  143  Pa.  64, 

21  Atl.  1018,  22  Atl.  761)  app.  984; 

ev.   1786;   tr.  612,  613,  857. 
V.  Manchester   (9  L.R.A.  236,  152  Mass. 

230,  25  N.  E.  113.     Aff'd  in   139  U. 

S.  240,   35  L.   ed.   159,   11   Sup.  Ct. 

Rep.  559)   fisheries,  6,  21. 
V.  Matthews    (18    L.R.A.    761,    152    Pa. 

166,  25  Atl.  548)   Sunday,  22. 
Miller  v. 
V.  Mobile  &  0.  R.  Co.    (54  L.R.A.  916, 

23  Ky.  L.  Rep.  784,  64  S.  W.  451. 
Not  to  be  Rep.)  commerce,  29; 
const.   1.   368,   1162. 

Morrison  v. 

Murdock  Parlor  Grate  Co.  v. 
Murphy  v. 

V,  Murphy  (30  L.R.A.  734,  165  Mass. 
66,  42  N.  E.  504)  const.  1.  67;  crim. 

I.  10,  197,  198;  rape,  6. 

V.  Murphy    (32    L.R.A.    606,    166    Mass. 

171,  44  N.  E.   138)    carry,   w.  3,  5; 

const.   1.  350. 
V.  Murphy    (48   L.R..\.    393,    174    Mass. 

36!),  54  N.  E.  860.     Aff'd  in  177  U. 

S.   155,  44  L.  ed.   711,  20  Sup.   C^. 

Rep.  639)  crim.  1.  161. 
V.  Myers    (31    L.R.A.   379,   92   Va.   809, 

23  S.  E.  915)   commerce,  152. 
Newport  v. 

Norfolk  &  W.  R.  Co.  v. 
V.  Northern    Electric    Light    &    P.    Co. 

(14  L.R.A.  107,  145  Pa.  105,  22  Atl. 

839)    taxes,  258. 
V.  Paul   (30  L.R.A.  396,  170  Pa.  284,  33 

Atl.   82.     Rev'd  in   171   U.  S.  1,  43 

L.   ed.   49,    18    Sup.   Ct.    Rep.    757) 

commerce,  119. 
V.  Pear   (67  L.R.A.  935,  183  Mass.  242, 

66   N.   E.   719.     Aff'd   in   197   U.   S. 

II,  49  L.  ed.  643,  25  Sup.  Ct.  Rep. 
358)  const.  1.  604,  1010;  cts.  146; 
ev.   121;   health,  25,  26,  27. 

Pedigo  V. 

v.  Perry  (14  L.R.A.  325,  155  Mass.  117, 

28  X.  E.   1126)   const.   1.  731. 

V.  Petty    (29    L.R.A.    786,   96   Ky.   452, 

29  S.  W.  291)   pat.  19. 

V.  Plaisted  (2  L.R.A.  142,  148  Mass. 
375,  19  N.  E.  224)  const.  1.  204, 
272,  1092,  1093;  mun.  corp.  144; 
officers,   41;    salvation    army. 
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Com.  V.  Pottsville  Iron  &  S.  Co.  (22  L.R.A. 

228,  157  Pa.  500,  27  Atl.  371)  taxes, 

255. 
Powers  V. 
V.  Reincehl     (25    L.R.A.    247,    163    Pa. 

287,  29  Atl.  896)   ins.  115. 

V.  Reyburg  (2  L.R.A.  415,  122  Pa.  299, 

16  Atl.  351)   intox.  92;  tr.  171,  172. 
V.  Roberts    (16   L.R.A.   400,    155   Mass. 

281,   29    N.    E.    522)    bldgs.    9,    10; 

const.  1.  1003. 
V.  Ryan  (15  L.R.A.  317,  155  Mass.  523, 

30  N.  E.  364)  embez.  2,  3. 
Sawyer  v. 
V.  Stevens    (11    L.R.A.    357,    153   Mass. 

421,  26  N.  E.  992)   ev.  1887;  intox. 

121. 
Storti  V. 
Tabb  V. 

Telegram  Newspaper  Co.  v. 
V.  Tclman  (3  L.R.A.  747,  149  Mass.  229, 

21    N.    E.    377)     app.    324;     crim. 

1.  30;  dams,  4;  ev.  1808;  indict.  30; 

nuis.    134. 
V.  Trefethen   (24  L.R.A.  235,  157  Mass. 

180,   31   N.   E.   961)    app.   568,   907, 

960a;    ev.    1587,    1588,    1589,    1590, 

1778. 
V.  Vaughn     (45    L.R.A.    858,    101    Ky. 

603,  42  S.  W.  117)  crim.  \.  170. 
V,  Vose   (17   L.R.A.  813,  157   Mass.  393, 

32  N.  E.  355)   ev.  1699. 
V.  Vrooman     (25    L.R.A.    250,    164    Pa. 

306,    30    Atl.    217)     const.    1.    405; 

ins.   4. 
V.  Waldman    (11    L.R.A.    563,    140    Pa. 

89,  21  Atl.  248)   jury,  30;   Sunday, 

17;    tr.   156. 
V.  Western  U.  Teleg.  Co.  (57  L.R.A.  614, 

112  Ky.  355,  67  S.  W.  59)  nuis.  106. 
V.  Wright    (19    L.R.A.    206,    158    Mass. 

149,   33   N.   E.   82)    arrest,    17;    ev. 

768;   extrad.  45. 
V.  Zelt   (11  L.R.A.  602,   138  Pa.  615,  21 

Atl.  7)  commerce,  132;  crim.  1.  234; 

intox.  118,  119,  138,  139. 
Com.   ex   rel.   Parris  v.   Balmer    (26  L.R.A. 

584,   164  Pa.  607,  30  Atl.  509)    sch. 

5,  6. 
Elkin  v.  Harnett  (55  L.R.A.  882,  199  Pa. 

161,  48  Atl.   976)    app.   670;    appro. 

21,  22,  23;   cts.  495. 
Jones  v.   Blackley    (52   L.R.A.   307,   198 

Pa.  372,  47  All.  1104)  stat.  337,  589. 
Scott  v.  Board  of  Public  Edu.  (41  L.R.A. 

498,   187    Pa.    70,  40   Atl.   806)    sch. 

41,  42,  43. 
Dickinson,  Detwiller  v. 
Hensel  v.  Fitler  (15  L.R.A.  205,  147  Pa. 

288,  23  Atl.  568)    civ.  s.   10. 

Elkin  v.  Griest   (50  L.R.A.  568,  196  Pa. 

396,    40    Atl.    .505)    const.    I.    9.    11; 

iiiaiid.   "^17. 
Robinson  v.  Hemingway   (7  L.R.A.  360, 

131    Pa.  U3().   18  Atl.  992)   corp.  219. 
McKirby   v.   Macferron    (19   L.R.A.   568, 

152   Pa.  244.  25  Atl.  556)    stat.   ,363, 

588. 
Pratt  v.  McGovern   (66  L.K..\.  280.   110 

Kv.   -Jli.    7.')    S.    W.    261)    inj.    153; 

prize  fighting,  3,  4,  7. 


Com  ex  rel.  Elkin  v.  Moir   (53  L.R.A.  837, 

199  Pa.  534,  49  Atl.  351)   const.   1. 

277,  284;  cts.  97;  mun.  corp.  37,  77; 

officers,  51,  92,  113;   stat.   107,  154, 

344,    352,    354,    355. 
Atty.  Gen.  v.  New  York,  L.  E.  &  W.  E. 

Co.    (7  L.R.A.  634,  132  Pa.  591,  19 

Atl.   291)    corp.    719,   829;    escheat, 

1. 
Stone,  Owensboro  v. 
Keely  v.  Perkins  (2  L.R.A.  223,  124  Pa. 

36,  16  Atl.  525)  contpt.  38. 
Hensel  v.  Provident  Bicycle  Asso.   (36 

L.R.A.  589,  178  Pa.  636,  36  Atl.  197) 

bicycles,  28. 
McCormick  v.   Reeder    (33   L.R.A.    141, 

171   Pa.  505,  33  Atl.  67)   elections, 

7,  8;    max.   50. 
Wadsworth  v.  Shortall  (65  L.R.A.  193, 

206   Pa.    165,   55   Atl.   952)    hab.   c. 

46;   martial  law;   militia,  8,  9,  10, 

11. 
Walker,  Southern  Exp.  Co,  v. 
Atty.-Gen.  v.  Susquehanna  &  D.  River 

R.  Co.  (1  L.R.A.  225,  122  Pa.  306,  15 

Atl.  448)  jud.  s.  12. 
Burt  v.  Union  League  (8  L.R.A.  195,  135 

Pa.  301,  19  Atl.  1030)   asso.  27,  28, 

29,  30,  31,  32,  33;  cts.  228;  mand. 
194. 

Fry  v.  Upper  Swatara  Twp.  School  Di- 
rectors (26  L.R.A.  581,  164  Pa.  603, 
30  Atl.  507)  sch.  5. 
Com.  use  of  Titusville  v.  Clark  (57  L.R.A. 
348,  195  Pa.  634,  46  Atl.  286.  Aff'd 
in  184  U.  S.  329,  46  L.  ed.  569,  22 
Sup.  a.  Rep.  382)  const.  1.  464,  476; 
lie.  115;  mun.  corp.  111. 

Catlettsburg,  Dunn  v. 

Allegheny  County  v.  Miller  (6  L.R.A. 
633,  131  Pa.  118,  18  Atl.  938)  food, 
6. 

Philadelphia  County  v.  Schollenberger 
(22  L.R.A.  155,  156  Pa.  201,  27  Atl. 

30.  Rey'd  in  171  U.  S.  1,  43  L.  ed. 

49,  18  Sup.  Ct.  Rep.  757)  com- 
merce, 110,  112,  115,  135. 

Wiggins   V.    Scott    (55   L.R.A.   597,    112 

Ky.    252,   65    S.    W.    596)    cts.   290; 

parties,  99. 
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L.R..\.  360,  104  Ala.  327,  18  So.  394) 

masses,  1. 


Fetter  v.  Fidelity  &  C.  Co.   (01  L.R.A.  459, 
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Fidelity  &  C.  Ins.  Co.,  State  ex  rel.  Atty. 

Gen.  V. 
Fidelity  &  D.  Co.  v.  Haines  (23  L.R.A.  652, 
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Filer  v.  Filer    (6  L.R.A.  399,  77   Mich.  469, 

43  N.  W.  887)   judg.  205. 
Finch,  Gilbert  v. 
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of  Labor  Bldg.  Asso. 
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.32  Or.  1,  51   Pac.  84)   car.  562,  573. 
Fire  Asso.  of  Phila.,  L'Anse  v. 
Fire  Creek  Coal  &  C.  Co.,  State  v. 
Fire  Ins.  Asso.,  Wright  v. 
Fireman's  Fund  Ins.  Co.,  Cottingham  v. 
Idaho  Forwarding  Co.  v. 
V.  Oregon  R.  &  Nav.  Co.  (67  L.R.A.  Ifil 
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V.  Hazels   (56  L.R.A.  765,  63  Neb.  844, 

89  N.  W.  378)  exemptions,  13,  14. 
Hindman  v. 
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V.  Mann    (27    L.R.A.    565,   94   Tenn.    17, 
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V.  Sprague  (15  L.R.A.  498,  34  Neb.  318, 

51   N.  W.  846)   banks.  244.  246. 
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V.  Great    Northern    R.    Co.    (52    L.R.A. 

354,  81  Minn.  493,  84  N.  W.  342) 
death,  64. 

Foote  V.  American  Product  Co.   (49  L.R.A. 

764,     195    Pa.     190,    45    Atl.    934) 

bicvcle.  21.  22:  ev.  833;  neg.  200. 
V.  Clark    (11   L.R.A.   861,   102   Mo.   394, 

14   S.   W.   981)    GOV.   82;    estop.   44, 

55:  elec.  14;  judg.  234. 
V.  De   Poy    (68   L.R.A.   302,    126   Iowa, 

306,  102  X.  W.   112)   incomp.  p.  18, 

19. 
V.  Nickerson   (54  L.R.A.  554,  70  N.  H. 

496,  48  Atl.  1088)   desc.  54,  55;   di- 
vorce. 126,  127,  131;  wills,  112. 
Foraker,  State  ex  rel.  Cope  v. 
Forbell   v.    New   York    (51   L.R.A.   695,   161 

X.    Y.   522,   58   X.    E.   644)    waters, 

448. 
Forbes,  Davis  v. 

v.  Escambia  County  Bd.  of  Health   (13 

L.R.A.   .549.  28   Fla.  26,  9  So.   862) 

liealtli.  5,   17. 
Force  v.  Gregory   (22  L.R.A.  343,  63  Conn. 

167.   27   Atl.    1116)    phys.   .38. 
Ford  V.   Chicago   Milk  Shippers'  Asso.    (27 

L.R.A.   298,    155    III.   166.   39   N.   E. 

651)  consp.  127.  131;  const.  1.  1131. 
V.  Chicago,  R.  L  &  P.  R.  Co.  (24  L.R.A. 

657.  91  Iowa.  179,  59  X.  W.  5)   ev. 

960.  1042;  m.  &  s.  173;  r.  r.  286. 
Citizens'  R.  Co.  v. 
Curtis  V. 
V.  Easthampton  Rubber  Thread  Co.  (20 

L.R.A.   65,   158  Mass.   84,  32  N.   E. 

10.36)   Corp.  329. 
V.  Forsgard    (25    L.R.A.    155,    87    Tex. 

185,  27  S.  W.  57)  home.  35. 
Holbrook  v. 
Hurt  V. 
Irving  V. 

Janesville  Cotton  Mills  v. 
V.  Judsonia    Mercantile    Co.    (6    L.R.A. 

714,    52    Ark.   426,    12    8.    W.    876) 

cts.   418. 
V.  Kendall  School   Dist.    (1    L.R.A.  607, 

121   I'a.  543.  15  Atl.  812)   max.  138; 

sch.   92. 
V.  Lake  Shore  &  M.  S.  R.  Co.  ( 12  L.R.A. 

454,  124  X.  Y.  493,  26  X.  E.  1101)  m. 

&   s.  72,  194. 
'V.  Mt.     Tom     Sulphite     Pulp     Co.     (48 

L.R.A.  9(i.   172   Mass.  544.  .52  N.  E. 

1065)   ev.  1730;   m.  &  s.  85. 
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Ford,  Scott  ▼. 
Springer  v. 

V.  State   (35  L.R.A.   117,  73   Miss.  734, 
19   So.    665)    crim.    1.    15;    ev.    331, 
332. 
V.  State    (41    L.R.A.    551.    85    Md.    465. 
37  Atl.  172)  const.  1.  919a.  929,  995, 
996;  indict.  82;  jury,  54;  lot.  3. 
V.  United  States  Mut.  Acci.  Relief  Co. 
(1    L.R'.A.    700,    148    Mass.    153,    19 
N.  E.  169)  ins.  237,  1138. 
V.  Unity   Church    Soc.    (23   L.R.A.    561, 
120  Mo.  498.  25  S.  W.  .394)  deed,  66; 
estop.  54,  57;   real  p.  81. 
Ford  Co.  V.  Manufacturing  Co.  (iO  R.  I.  187.) 
See   Garratt   Ford   Co.   v.   Vermont 
Mfg.  Co. 
Fordham  v.  Northern  P.  R.  Co.   (66  L.R.A. 
556,   30   Mont.   421.    76   Pac.    1040) 
app.   153.  202,  220:    max.   118,   142; 
r.  r.  346;  waters,  386. 
Fordyce  v.  McCants   (4  L.R.A.  296,  51  Ark. 
509,  11   S.  W.  694)    app.  892;   dam. 
350;   ev.  1580. 
Foreman  v.  Taylor  Coal  Co.  (57  L.R.A.  447, 
112  Ky.  845.  66  S.  W.  1044)   abate- 
ment, 22;  app.  629;  m.  &  s.  .55.  56. 
Forepaugh   v.   Delaware,   L.   &   W.   R.   Co. 
(5  L.R.A.  508,  128  Pa.  217,  18  Atl. 
503)   com.  1.  2;  conflict,  16,  94;  cts. 
474,  475. 
♦      Forest  Oil  Co.,  Jones  v. 
Forkner,  Binkley  v. 

State  ex  rel.  Witter  v. 
Forler,  Fletcher  v. 
^  Forrest,  Allen  v. 

Com.  V. 
Drown  V. 
Long  V. 

V.  Vanderbilt  (52  L.R.A.  473,  46  C.  C.  A. 
611,  107  Fed.  734)  p.  &  a.  20;  sale, 
9. 
Forsgard,  Ford  v. 

Forsinger,  Supreme  Council  0.  of  C.  F.  v. 
Forster,  Bomeisler  v. 

V.  Scott  (18  L.R.A.  543,  136  X.  Y.  577, 
32  N.  E.  976)    em.  d.  281;   encum- 
brancefe. 
Forsyth  v.   Hammond    (30  L.R.A.  576,   142 
Ind.   505,   40   N.   E.   267,   41    N.   E. 
950)  app.  1051;  cts.  183;  mun.  corp. 
15,  22.  23,  24,  25,  26;  tr.  786. 
V.  Mann  Bros.    (32  L.R.A.  788,   68  Vt. 
116,   34   Atl.  481)    eontr.   135,   824; 
dam.   1.38. 
V.  Monroe  County  Ct.  of  Sessions.    See 
People   ex   rel.    Forsyth   v.   Monroe 
County  Ct.  of  Sessions. 
State  ex  rel.  Matthews  v. 
Fort,  First  Baptist  Church  v. 

V.  State   (23  L.R.A.  86,  92  Ga.  8,  18  S. 
E.   14)   ins.  118. 
Ft.  Dearborn  Nat.  Bank,  Wyman  v. 
Ft.  Jefferson  Improv.  Co.  v.  Dupoyster   (48 
L.R.A.  537,  108  Ky.  792,  51   S.  W. 
810,  55  S.  W.  925)   champ.  21,  22; 
V.  &  p.  62. 
Fort  Madison  Street  R.  Co.,  Snyder  v. 
Fortner  v.  Duncan   (11   L.R.A.   188,  91  Ky. 

171.  l.>  S.  W.  55)  intox.  21. 
Ft.  Pitt  Nat.  Bar-k,  Iron  City  Nat.  Bank  v. 
Ft.  Smith,  Collier  v. 


Ft.  Smith  V.  Dodson  (4  L.R.A.  2.52,  51  Ark. 

447,  11   S.  W.  687)   ev.  604. 
V.  Hunt    (66   L.R.A.   238.   72   Ark.   556, 

82  S.  W.  163)   lie.  62,  63. 
V.  Scruggs   (58  L.R.A.  921.  70  Ark.  549, 

69  8.  W.  679)  const.  1.  452;  lie.  50, 

5.3,  96.  133,  143. 
Ft.  Smith  &  V.  B.  Bridge  Co.  v.  Hawkins 

(12  L.R.A.  487,  .54  Ark.  .509,   16  8. 

W.  .565)  bound.  7,  8;  taxes.  333. 
Ft.  Smith  School  Dist.,  Gates  v. 
Fort  Street  Union  Depot  Co.,  Buhl  v. 
Ft.  Wayne  v.  Lake  Shore  &  M.  S.  R.  Co.  (18 

L.R.A.  367,  1.32  Ind.  558.  .32  N.   E. 

215)     mun.    corp.    132;    parks,    10; 

r.  r.  58,  60. 
Shuman  v. 
Ft.  Wayne  &  B.  I.  R.  Co.,  Detroit  v. 
Ft.  Wayne  &  E.  R.  Co.,  Crisp  v. 
Kingston  v. 

People  ex  rel.  Kunze  v. 
Ft.   Wayne   &  S.   W.   Traction   Co.,   Mord- 

hurst  V. 
Ft.  Wayne,  C.  &  L.  R.  Co.  v.  Sherry    (10 

L.R.A.   48,   126   Ind.   334,  25   N.   E. 

898)    doed. "78. 
Ft.  Wayne  Electric  Light  Co.  v.  Miller  (14 

L.R.A.   804.    131   Ind.  490,  30  N.   E. 

23)  assump.  9;  contr.  830;  dam.  88; 

ev.   1100;   guar.   1. 
Ft.  Wayne  Land  &  Improv.  Co.  v.  MauTiee 

Ave.   Gravel   Road   Co.    (15   L.R.A. 

651,  132  Ind.  80,  .30  N.  E.  880)   ac- 
tion.   43,    tolls,   4. 
Ft.  Worth   &  D.   C.  R.   Co.   v.  Beauchamp 

(58  L.R.A.  716,  95  Tex.  496.  68  S. 

W.  502)  nuis.  64;  prox.  c.  .57. 
V.  Robertson   (14  L.R.A.  781    (Tex.)    16 

S.    W.    1093)    dam.    296,    369;    neg. 

142. 
V.  State    (70    L.R.A.    9.50,   —    Tex.    — , 

87  S.  W.  3.36)   consp.  188.   189,  190. 
Ft.  Worth  &  R.  G.  R.  Co.  v.  Glenn  (65  L.R.A. 

818.    97    Tex.    586,   80    S.    W.    992) 

nuis.   72. 
V.  Jennings  (8  L.R.A.  180,  76  Tex.  373, 

13  8.  \V.  270)  em.  d.  .395:  pi.  .571. 
V.  Southwestern   Teleg.   &  Teleph.   Co. 

(60  L.R.A.   145,  96  Tex.   160,  71   S. 

W.  270)   em.  d.  60.  61. 
Ft.  Worth  Nat.  Bank,  Hirschfield  v. 
Forty-second  Street  &  G.  Street  Ferry  R.  Co. 

Fifth  Ave.  Bank  v. 
Forward  v.  Continental  Ins.  Co.   (25  L.R.A. 

637,   142  X.   Y.  382.  37  N.  E.  615) 

ins.  378,  836. 
Forwarding  Co.  v.  Insurance  Co.    (8  Utah, 
41.)      See  Idaho  Forwarding  Co.  v. 

Fireman's  Fund  Ins.  Co. 
Fosburg  V.  Rogers  (19  L.R.A.  201,  114  Mo. 

122,  21  8.  W.  82)  desc.  38,  39;  max. 

1.58;  p.  &  c.  41,  43;  stat.  433. 
Fosdick,  Clark  v. 

V.  Hempstead    (11    L.R.A.    715,   125   N. 

Y.  581,  26  N.  E.  801.     Reargument 

denied  in   126  N.  Y.  651,  27  N.  E. 

382)  charities,  88;  towns,  16. 
Foss,   Re    (25   L.R.A.   593,   102   Cal.   347,  36 

Pac.  669)   extrad.  1.  2.  8;    max.  50. 
V.  Boston  &  M.  R.  Co.   (11  L.R.A.  367, 

66  N.  H.  256,  21  Atl.  222)  car.  419, 
467;   tr.  329,  330. 
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Fose,  Cosgriff  v. 

V.  Hartwell    (37   L.R.A.  589,   168  Mass. 

66,  46  N.  E.  411)  divorce,  114. 
People  V. 
Fosseen,  Rudd  v. 

Svanburg  v. 
Foster,   Ex  parte    (60   L.R.A.   631.  44   Tex. 

Crini.    Rep.    423,    71     S.    W.    593) 

contpt.  79,  80;  hab.  c.  2. 
Brown  v. 
Burk  V. 
Canandaigua  v. 
V.    Charles     Betcher     Lumber    Co.    (23 

L.R.A.  490.  5  S.  D.  57,  58  N.  W.  9) 

writ,  39.  40. 
V.  Com.   (42  L.R.A.  589,  96  Va.  306,  31^ 

S.  E.  503)    crim.  1.  31;    rape,  2. 
Evans  v. 
V.  Fidelity  &  C.  Co.  (40  L.R.A.  833,  99 

Wis.    447.    75   N.   W.    69)    ev.    951, 

1300.  2029;   ins.  898. 
First  Nat.  Bank  v. 
Kir  by  v. 
V.  Ley  (15  L.R.A.  737,  32  Neb.  404,  49 

X.  W.  450)   V.  &  p.  7. 
Louisville  R.  Co.  v. 
State  V. 

State  Sav.  Bank  v. 
V.  Stevens   (13  L.R.A.  166:   63  Vt.  175, 

22  Atl.  78)  taxes,  190,  191. 
Foster  Home  Asso.,  Campbell  v. 
Fotheringham  v.  Adams  Exp.  Co.  (1  Ty.R.A. 
474,  36  Fed.  252)   dam.  26,  278;   false 

impr.  2. 
Foundry  Co.  v.  Wheel  Co.   (113  Tenn.  370.) 

See   Ross    Meehan    Foundry    Co.    v. 

Rover  Wheel   Co. 
Four  Oil  Co.   v.  United  Oil  Producers    (68 

L.R.A.   226,    145   Cal.    623,    79    Pac. 

366)   contr.  117. 
Fourth  Nat.  Bank  v.  Johnson.     See  State 

ex  rel.  Fourth  Nat.  Bank  v.  John- 
son. 
Nashville  Lumber  Co.  v. 
Nashville  Trust  Co.  v. 
Fourth  of  July  Min.  Co.,  Kelly  v. 
Foutch   V.   State    (45   L.R.A.   687,   95   Tenn. 

711.  34  S.  W.  423)   homi.  42.  43. 
Fowler  v.  Allen  (7  L.R.A.  745,  32  S.  C.  229, 

10  S.  E.  947)    bills  &  n.  43;   max. 

166;   p.  &   s.  11. 
v.  Bell    (39    L.R.A.    254,    90    Tex.    150. 

37  S.  W.   1058)   conflict,  291;   corp. 

768. 
V.  Black    (11    L.R.A.   670,   136   III.   363, 

26  X.  E.  596)    real  p.  40;   reforma- 
tion  of   instruments,   12. 
V.  Bowery    Sav.    Bank    (4    L.R.A.    145, 

113  X.   Y.  450,  21   X.   E.    172)    app. 

633;  elect,  of  rem.  45;  trusts,  18. 
Com.  V. 
Daugherty  v. 
V.  Finley.     See  State  ex  rel.  Fowler  v. 

Finlev. 
V.  Fowler"  (59  L.R.A.  317,  131  X.  C.  169, 

42  S.  E.  .563)   conflict,  150. 
V.  Metropolitan   L.   Ins.    Co.    (5   L.R.A. 

805.   116   X.  Y.  389,  22  X.   E.   576) 

ins.  301,  .596. 
V.  Sakas  (7  L.R.A.  649,  7  Mackey,  570) 

estop.    268;     m.    &    s.    687;     party 

wall,  16,  17. 


Fowler,  State  use  of  Wilson  v. 
Terre  Haute  &  I.  R.  Co.  v. 
V.  Wood    (5   L.R.A.    721,   31    S.   C.   398, 

10  S.  E.  93)  judg.  385.  390. 
Fowles  V.  Briggs   (40)  L.R.A.  528,  116  Mich. 

425,  74  N.  W.  1046)   neg.  62;  prox. 

c.  116. 
Fowlkes,  Hopson  v. 

V.  Lea    (68    L.R.A.   925.    84    Miss.    509. 

36  So.  1036)   ev.  1102;  lim.  ac.  181. 
Fox  V.  Boston  &  M.  R.  Co.   (1  L.R.A.  702. 

148   Mass.  220,   19  X.  E.  222)    car. 

828. 
V.  Chicago,  St.  P.  &  K.  C.  R.  Co.   (17 

L.R.A.  289.  86  Iowa,  368,  53  N.  W. 

259)  ev.  2046;  m.  &  s.  4,  402;  wit. 

90. 
V.  Citizens'  Bank  &  T.  Co.    (35  L.R.A. 

678    (Tenn.    Ch.    App.)    37    S.    W. 

1102)   bills  &  n.  56;  ev.  2294. 
V.  Clarke   (65  L.R.A.  234,  25  R.  L  515, 

57  Atl.  305)  high.  251,  252. 
German  Mut.  F.  Ins.  Co.  v. 
V.  Hicks   (.50  L.R.A.  663,  81  Minn.  197, 

83  X.  W.  538)  conflict,  304;  dom.  7; 

wills,   353. 
Hutchinson  &  S.  R.  Co.  v. 
V.  McDonald    (21    L.R.A.   529,   101    Ala. 

51,  13  So.  416)  const.  1.  36,  244,  289; 

officers,  13,  42,  45,  88;  stat.  224. 
V.  Michigan  C.   R.  Co.    (68  L.R.A.  336, 

138  Mich.  433,  101  N.  W.  624)  car.     « 

434;  joint  cred.  7. 
V.  Mohawk  &  H.  R.  Humane  Soc.   (51 

L.R.A.   681,   165   X.    Y.   517.  59   N. 

E.   353)    ani.   3;    const.   1.   172,  470, 

913;  pub.  monev,  51. 
V.  Philadelphia  (65  L.R.A.  214,  208  Pa. 

127,  57   Atl.  356)    elevators.  4;    ev. 

560;    mun.  corp.  557,  558,  559. 
Sheldon  v. 

State  ex  rel.  Geake  v. 
State  use  of  Hartlove  v. 
Foxworthy  v.  Colby  (62  L.R.A.  393,  64  Neb. 

216,  89  N.  W.  800)   alt.  of  inst.  3. 
Hastings  v. 
Fradley  v.  Hyland  (2  L.R.A.  749,  37  Fed.  49) 

p.  &  a.  45,  46. 
Fraleigh,  Steams  v. 
Fraley,  Sovereign  Camp  W.  of  W.  v. 
Frame  v.  Felix   (27   L.R.A.  802,  167  Pa.  47, 

31    Atl.   375)    contr.   857,   859;    inj. 

343 
v.  Frame  (5  L.R.A.  323,  32  W.  Va.  463. 

9  S.  E.  901)    lim.  ac.  29,  30;   max. 

162;  not.  75;  spec.  p.  39,  40;  trusts, 

52. 
V.  Sliter  (34  L.R.A.  690.  29  Or.  121.  45 

Pac.  290)  V.  &  p.  77. 
Framingham  Water  Co.,  Old  Colony  R.  Co. 

V. 

Francis,  Moore  v. 

Southern  Bell  Teleph.  &  T.  Co.  v. 
V.  Western    U.    Teleg.    Co.    (25    L.R.A. 
406.  58  Minn.  252,  59  X.  W.   1078) 
dam.   582;   teleg.   91. 
Frank  v.  Colonial  &  U.  S.  Mortg.  Co.    (70 
L.R.A.    135.    86    Miss..    103,    38    So. 
340)    mortg.   46. 
v.  Davis  (17  L.R.A.  306,  135  N.  Y.  275, 
31  N.  E.  1100)   mortg.  215. 
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Frank  v.  Fraylor  (16  L.R.A.  115, 130  Ind.  145, 

2!)   N.   E.   486)    judg.    166,   387,  391. 
Geer  v. 
V,  Stratford-Handcock    (67    L.R.A.   571, 

13  Wyo.  37,  77  Pac.  134)  contr.  72, 

121;    1.    &   t.   8,  9,   10,    11,   12;    spec. 

p.  ,11,  99;  tender,  3. 
Wolf  V. 
Franke  v.  Franke  (18  L.R.A.  375   (Cal.)  31 

Pac.   571)    marriage,   53,   62. 
V.  Mann   (48  L.R.A.  856,   106  Wis.  118, 

81  N.  W.  1014)  app.  844;  rel.  soc.  2, 

3,  39. 
▼.  Paducah  Water  Supply  Co.  (4  L.R.A. 

265,    88    Ky.    467,    11  'S.    W.    432) 

waters,  543. 
Frankenthal  v.  Solomonson   (44  L.R.A.  311, 

22  Wash.  460,  55  Pac.  754)  e.\ec.  19. 
Frankfort,  Twyman  v. 

Franklin,  Aiken  v. 

V.  Brown   (6  L.R.A.  770,  118  N.  Y.  110, 

23  N.  E.  126)  1.  &  t.  29. 

V.  Durgee  (58  L.R.A.  112,  71  N.  H.  186, 
51    Atl.  911)    inj.  377;   waters,  395, 
397. 
V.  Franklin    (13  L.R.A.   843,  154  Mass. 

515,  28  N.  E.  681)   divorce,  51. 
Runge  V. 

V.  Tracey   (63  L.R.A.  649,  117  Ky.  267, 
77  S.  W.  1113)   1.  &  t.  153. 
Franklin  &  P.  R.  Co.,  Southern  R.  Co.  v, 
Franklin  Bank,  People's  Bank  v. 
Franklin  County  Grammar  School  v.  Bailey 
(10  L.R.A.  405,  62  Vt.  467,  20  Atl. 
820)  const.  1.  1178;  contr.  36;  estop. 
285. 
Franklin  F.  Ins.  Co.  v.  Bradford  (55  L.R.A. 
408.  201    Pa.   32,   50   Atl.   286)    ins. 
112.   124. 
Marshall  v. 

Pennsylvania  Co.  for  Ins.  v. 
Franklin  Ins.   Co.,  Murdock  v. 
Franklin     Nat.     Bank    v.     Whitehead     (39 
L.R.A.   725.   149   Ind.   560,  49   N.   E. 
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Law  V.  Butler  (9  L.R.A.  856,  44  Minn.  482, 

46  N.  W.  53)  assign.  26;  home.  47,  48. 
Greenwood  v. 
V.  Saxon.     See   State   ex  rel.   Law   v. 

Saxon. 
Wagner  v. 
Law's  Estate,  Re    (14  L.R.A.   103,   144  Pa. 

499,  22  Atl.  831)   banks,  84.    , 
Law  &  Order  Club,  State  ex  rel.  Stevenson  v. 
Lawe,  Renter  v. 
Lawler  v.  Murphy   (8  L.R.A.  113,  58  Conn. 

294,  20  Atl.  457)    asso.    19;    contr. 

272,  273;   ins.  1293,  1297,  1298;   pi. 

298. 
Lawo,  Katzenberger  v. 
Lawrance  v.  Metropolitan  Elev.  R.  Co.  (13 

L.R.A.  102,  126  N.  Y.  483,  27  N.  E. 

765)  dam.  514. 
Lawrence  v.  Fallon.    See  People  ex  rel.  Law- 
rence V.  Fallon. 
V.  Ingersoll  (6  L.R.A.  308,  88  Tenn.  52, 

12   S.   W.   422)    ev.    845;     inj.    39; 

mand.  139;  pari.  1.  12,  19,  22,  30. 
V.  Louisville  (27  L.R.A.  560,  96  Ky.  595, 

29  S.  W.  450)  const.  1.  161. 
v.  Monroe  (10  L.R.A.  620,  44  Kan.  607, 

24  Pac.  1113)  app.  636,  1060;  const. 

1.  756;  intox.  20. 
V.  Nelson  (57  L.R.A.  583,  113  Iowa,  277, 
»     85  N.  W.  84)  cts.  17,  18;  judg.  423; 

parties,  148. 
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Lawrence,  Patterson  ▼.-*• 
People  V.  •"^ 

V.  Porter    (26  L.R.A.   167,  11   C.  C.  A. 
27,  22  U.  S.  App.  483,  63  Fed.  62) 
dam.  13. 
V.  Security  Co.  (1  L.R.A.  342,  56  Conn. 
423,   15   Atl.  406)    garn.  5,  31,  77; 
trusts,   154;    wills,  386-7,  392. 
V.  Simmons    (1   L.R.A.   172,   10  Ky.  L. 
Rep.  347,  9  S.  W.  163.     No  off.  Rep.) 
eq.  25;  lot.  1;  pi.  277. 
State  ex  rel.  Raymond  v. 
V.  Whitney    (5   L.R.A.   417,   115  N.   Y. 
410,  22  N.  E.  174)  cov.  102,  111, 112; 
estop.  49. 
Lawrence's  E;state,  Re  (11  L.R.A.  85,  136  Pa. 
354,  20  Atl.  521)  perp.  7,  15,  22,  23, 
25.  27,  28;  powers,  13. 
Lawrence  Furnance  Co.,  Kelly  Nail  &  I.  Co.  v. 
Lawshe  v.  Tacoma  R.  &  P.  Co.   (59  L.R.A. 
350,  29  Wash.  681,  70  Pac.  118)  car. 
375. 
Lawson  v.  Conaway   (18  L.R.A.  627,  37  W. 
Va.  159,  16  S.  E.  564)  ev.  1274, 1400, 
240G:  judg.  223;  phys.  30,  33,  37. 
Edgerly  v, 

V.  Hewell  (49  L.R.A.  400,  118  Cal.  613, 
50   Pae.   763)    asso.    10,   35;    benev. 
soc.  20,  24;  consp.  1;  cts.  218;   inj. 
235 
Lawton  v.  Chilton  (45  L.R.A.  616,  103  Wis. 
244,  79  N.  W.  321)   lim.  ac.  2;   m. 
&  s.  717;  neg.  53;  parties,  81;  stat. 
156. 
V.  Comer    (7   L.R.A.   55,   40   Fed.   480) 
Commerce,  2,  26b,  26c;    ship.   1,  2; 
waters,  10. 
Little  Rock  &  Ft.  S.  R.  Co.  v. 

V.  Steele  (7  L.R.A.  134.  119  N.  Y.  226, 
23  N.  E.  878.    Aff'd  in  152  U.  S.  133. 
38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499) 
fi.sheries,    20;    nuis.    133,    136.    138; 
stat,  65. 
V.  Waite.     See  Lawton  v.  Chilton. 
Whaley  v. 
Lawyer  v.  Fritcher   (14  L.R.A.  700,  130  N. 
Y.  239,  29  N.  E.  267)  dam.  42;  m.  & 
c.  49;  seduct,  5,  6. 
Lawyer's  Co-op.  Pub.  Co.,  West  Pub.  Co   v. 
Layton,  State  v. 
Lea,  Fowlkes  v. 

Leach,  Re   (21   L.R.A.  701,  134  Ind.  665,  34 
N.  E.  641)  attys.  la,  9. 
Osborn  v. 
Robinson  v. 
Lead,  Searle  v. 

Leahan  v.   Cochrane    (53    L.R.A.    891,    178 
Mass.  506,  60  N.  E.  .382)  high.  314; 
nuis.  155. 
Leake  v.  Lucas  (62  L.R.A.  190,  65  Neb.  359, 
91  X.  W.  374)   h.  &   w.  .54.  55. 
V.  Watson  (8  L.R.A.  866.  58  Conn.  332. 
20   Atl.    .343)    not.    13;    trusts,    117, 
1.30.  213.  214,  215. 
Leamon,  New  York,  L.  E.  &  W.  R.  Co.  v. 
Leap,  Lebanon  Light,  H.  &  P.  Co.  v. 
Leaphart    v.    Commercial    Bank    (33    L.R.A 
700,    45    S.    C.    563.    23    S.    E.    939) 
banks,  80.  178. 
Leary   v.   Knox.      See    People   ex  rel.    Leary 
V.   Knox. 
Wilson  V. 


Leatherman  v.  Times  Co.   (3  L.R.A.  324,  88 
Kv.  291,  11  S.  W.  12)   lim.  ac.  240. 
Leathers  v.  Canfield  (45  L.R.A.  33,  117  Mich. 
277,  75  N.  W.  612)   brok.  21. 
V,  Janney    (6  L.R.A.  661,  41   La.  Ann. 
1120,  6  So.  884)  Corp.  149,  150,  152, 
155,  279. 
Strieker  v. 
Leavell  v.  Western  U.  Teleg.  Co.  (27  L.R.A. 
843,    116   N.   C.   211,   21    S.   E.   391. 
Writ   of   error   dismissed    in   41    L. 
ed.    1187,    17    Sup.    Ct.    Rep.    1002) 
commerce,  22. 
Leavens,  Allen  v. 

Leavenworth  Coal  Co.,  Schmalstieg  v. 
Leavitt  v.  Bangor  &  A.  R.  Co.    (36  L.R.A. 
382,   89   Me.   509,   36   Atl.   998)    m. 
&  s.  707. 
Bumgardner  v. 

V.  Canadian  Pac.  R.  Co.  (38  L.R.A.  152, 
90  Me.   153,  37  Atl.   886)    const.   1. 
409,  1172;  ins.  1251;  stat.  540. 
V.  Goodwin  (7  L.R.A.  365,  79  Iowa,  348, 

44  N.  W.  567)   mortg.  81. 
V.  Loverin   (1  L.R.A.  58,  64  N.  H.  607, 
15  Atl.  414)   stat.  457,  538. 
Lebanon,  Herr  v. 

Montgomery  v. 
Lebanon  Light,   H.  &  P.   Co.  v.  Leap   (29 
L.R.A.  342,  139  Ind.  443,  39  N.  E. 
57)   gas,  34,  35,  53;   high.  78. 
Lebanon  Mfg.  Co.,  Glennon  v. 
Lebanon  Mut.  Ins.  Co.,  Kister  v. 
LeBarron  v.  Babcock   (9  L.R.A.  625,  122  N. 

Y.  153,  25  N.  E.  253)  coten.  18. 
Lebo,  Zimmerman  v. 

Lebus  V.  Boston  (47  L.R.A.  79,  107  Ky.  98, 
51  S.  W.  609,  52  S.  W.  9.56)  ev. 
1098. 
Le  Clear  v.  Perkins  (26  L.R.A.  627,  103 
Mich.  131,  61  N.  W.  357)  ev.  1801; 
mal.  pros.  22,  25. 
Lederer,  Mainz  v. 

Watson  V. 
Ledwith,  Jacksonville  v. 
Lee,  Childers  v. 

Commercial   Bank  v. 
V.  First  Nat.  Bank   (11  L.R.A.  238,  45 
Kan.  8.  25  Pac.  196)  parn.  3.  28,  30. 
V.  Fletcher    (12    L.R.A.    171,    46    Minn. 
49.  48  N.  W.  456)    app.  851;   deed, 
19;  mortg.  5,  21,  27. 
Gregory  v. 
Hagerty  v. 
V.  Hawks   (13  L.R.A.  633,  68  Miss.  669, 

9  So.  828)  contr.  758. 
V.  McLaughlin    (26   L.R.A.    197,   86  Me. 

410.  .30  Atl.  65)   hish.  329. 
V.  Missouri  P.  R.  Co.  (63  L.R.A.  271,  67 
Kan.  402,  73  Pac.   110)    app.   1147; 
wit.  7. 
V.  Moseley    (2    L.R.A.    106.    101    N.    C. 
311.  7  S.  E.  874)  dom.  1;  home.  40. 
Nathan  v. 

V.  Port  Huron  (55  L.R.A.  308,  128  Mich. 
5.33.  87  N.  W.  637)  bicycle,  1,  2; 
high.  254. 
V.  Simpson  (2  L.R.A.  6.'i9,  37  Fed.  12. 
Final  liearing  in  .39  Fed.  2.35.  which 
is  aff'd  in  134  U.  S.  .572,  .33  L.  ed. 
10.38.  10  Sup.  Ct.  Rep.  631)  inj.  261, 
459;    trusts,  212. 
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Lee  V,  Southern  P.  R.  Co.  (38  L.R.A.  71,  116 

Cal.  97,  47  Pac.  932)  ev.  2411;  r,  r. 

22,  28,  29. 
V.  State    (61   L.R.A.  904,  44  Tex.  Crira. 

Rep.  354,  72  S.  W.   1005)    ev.   1599, 

1600,    1955,    2000,    2162;    marriage, 

16;   rape,  1. 
State  V. 
Stern  v. 
Stinson  v. 
V.  Sturges    (2  L.R.A.   556,  46  Ohio   St. 

153,  1^  N.  E.  560)   cts.  461;  ta.xes, 

189. 
Leech,  Mitchell  v. 
Lee-Clarke-Andreesen     Hardware    Co.,    Lo- 

beck  V. 
Leeds,  Absecom  Mut  Loan  &  Bldg.  Asso.  v. 
Prosecutor,  v.  Atlantic  City.    See  State, 

l^ecds,  Prosecutor,  v.  Atlantic  City. 
Lee  Gin  &  M.  Co.,  Jonathan  Turner's  Sons  v. 
Leek,  Ellis  v. 
Lee  Kong,  People  v. 
Leep  V.   St.   Louis,  I.  M.  &  S.  R.  Co.    (23 

L.R.A.  264,  58  Ark.  407,  25  S.  W. 

75.     Writ  of  error  dismissed  in  159 

U.  S.  267,  40  L.  ed.  142,  15  Sup.  Ct. 

Rep.    1042)    const.   1.   702,   703,   719, 

732,  834,  992;  j.  p.  14;  stat.  84,  312. 
Leeper  v.  State    (48  L.R.A.  167,   103  Tenn. 

500,   53   S.   W.   962)    const.   1.    170; 

sch.  101,  104,  108,  110,  112,  113. 
Lees  V.  Colgan  (40  L.R.A.  355,  120  Cal.  262, 

52  Pac.  502)  reward,  2,  3,  7. 
Rodgers  v. 
Leese  v.  Chicago,  B.  &  Q.  R.  Co.    See  State 

ex  rel.  Leese  v.  Chicago,  B.  &  Q.  R. 

Co. 
State  V. 
Leeson,  Hayward  v. 

Lefevre,  Brush  Electric  Light  &  P.  Co.  v. 
Leffler  v.  State  (45  L.R.A.  424,  153  Ind.  82, 

54  N.  E.  439)   false  pre.  1,  5. 
Lefler  v.  Western  U.  Teleg.  Co.   (59  L.R.A. 

477,    131   N.   C.   355,  42   S.   E.   819) 

teleg.  35,  72. 
Lefrois  v.   Monroe  County    (50  L.R.A.  206, 

162  N.  Y.  563,  57  N.  E.  185)   coun- 
ties, 37. 
Leftwich,  Patton  v. 
Leger  v.  Warren  (51  L.R.A.  193,  62  Ohio  St. 

500,  57  N.  E.  506)    false   impr.  21, 

40. 
Legislative  Adjournment,  Re  (22  L.R.A.  716, 

18  R.  I.  824,  27  Atl.  327)   cts.  88; 

legis.   10,  11,  12. 
Lego,  Peckham  v. 
Lehew  v.  Brummell  (11  L.R.A.  828,  103  Mo. 

546,  15  S.  W.  765)   app.   1196;   civ. 

r.  22. 
Lehigh  &  W.  Coal  Co.  v.  Hayes   (5  L.R.A. 

441.   128   Pa.   294,   18   Atl.   387)    m. 

&  s.  120,  150. 
Lehigh  Ave.  R.  Co.'s  Appeal   (5  L.R.A.  367, 

129  Pa.  405,  18  Atl.  498)  corp.  351. 
Lehigh  Valley  R.  Co.,  Betts  v. 
Com.  V. 
Crary  v. 
Murray  v. 
Lehmaier,  Marino  v. 
Lehman  v.  Clark  (43  L.R.A.  648,  174  111.  279, 

51  N.  E.  222)   ins.  74,  624,  670,  671, 

672,  675. 


Lehaian  v.  Gunn   (51  L.R.A.   112,  124  Ala. 

213,  27  So.  475)  ins.  1213. 
Harmon  v. 
State  v. 
Lehmann  v.  Deuster  (37  L.R.A.  333,  95  Wis. 

185,   70   N.   W.   170)    assign.   4,   6; 

garn.  46. 
v.  Farwell.    See  Lehmann  v.  Deuster. 
Prince  Steam  Shipping  Co.  v. 
Lehmann-Higginson  Grocer  Co.,  Niza  Can- 
ning Co,  v. 
Lehman,  S.  &  Co.  v.  Morgan's  Louisiana  & 

T.   R.  &  S,  S.  Co.    (70  L.R.A.  562, 

115  La.  1,  38  So.  873)  car.  765,  766. 
Lehndorff,  Rahmel  v. 
Leicester  v.  Hoadley  (65  L.R.A.  523,  66  Kan. 

172,  71  Pac.  318)   bankr.  60. 
Leidigh  &  H.  Lumber  Co.,  Carstens  v. 
Leiferman  v.  Osten  (39  L.R.A.  156,  167  111, 

93,  47  N.  E,  203)  j.  p.  27;  1.  &  t.  6D. 
Leigh  v.  Harrison    (18  L.R.A.  49,  69   Miss. 

923,  11  So.  604)  trusts,  193. 
Leighton  v.  Campbell  (9  L.R.A.  187,  17  R.  L 

51,  20  Atl.  14)   Corp.  322,  323,  324. 
Manning  v. 
v.  Young  (18  L.R.A.  266,  10  U.  S.  App. 

298,  3  C.   C.   A.   176,   52   Fed.   439) 

coten.  13;  cts.  351,  352;  eq.  73;  im- 

prov.  4,  5,  6;   inj.  264. 
Leimbach,  Hutchinson  v. 
Leinkauf  v.  Lombard  (20  L.R.A.  48,  137  N. 

Y.  417,  33  N.  E.  472)  corp,  169,  287, 

288. 
Leipf,  Strouse  t. 
Leitzsey  v.  Columbia  Water  Power  Co.  (34 

L.R.A.  215,  47   S,  C.  464,  25  S.  E. 

744)   dams.  5,  6;  pi.  418. 
Lellis  V.  Michigan  C.  R.  Co.  (70  L.R.A.  598, 

124  Mich.  37,  82  N.  W.  828)   m.  & 

s.  525. 
Leman,  Johnson  v. 

v.  Manhattan   L.    Ins.    Co.    (24   L.K.A. 

589,  46  La.  Ann.  1189,  15  So.  388) 

ev.  432;  ins,  756. 
Le  Master,  Barnum  v. 
Lembeck  v.  Nye  (8  L.R.A,  578,  47  Ohio  St. 

336,  24   N.   E,   686)    bound,   39,   40, 

57;  inj.  177;  waters,  32,  227. 
Lemert  v.  Guthrie   (62  L.R.A.  954,  69  Neb. 

499,  95  N.  W.  1046)  guar.  35,  36,  37, 

38. 
Lemley,  McConnell  v. 
Lemly  v.  State  (20  L.R.A.  645,  70  Miss.  241, 

12  So.  22)   intox.  91. 
Lemmon  v.  Strong  (12  L.R.A.  270,  59  Conn. 

448,  22  Atl.  293)   bills  &  n.  181. 
Lemon,  Re  (65  L.R.A.  946,  143  Cal.  558,  77 

Pac.  455)    lie.   129;   stat,  418, 
V.  Graham   (6  L.R.A.  663,  131  Pa,  447, 

19  Atl.  48)  deed,  36,  55. 
Lemp  V.  Fullerton  (13  L.R.A.  408.  83  Iowa, 

192,  48  N.  W.  1034)   replev,  19,  27. 
L'Engle   v.   Scottish   Union   &   N,   Ins,   Co. 

(67  L.R.A.  581,  48  Fla.  82,  37   So. 

462)    const.    1.    582;    ev.    1224;    ins. 

289,  293,  294,  506;  stat,  567, 
Lennig's  Estate,  Re  (38  L.R.A.  378,  182  Pa. 

485,    38   Atl.   466)    contr.   432;    ex- 
pectancies, 6. 
Lenoir  v,   Linville  Improv,   Co.    (51    L.R.A. 

146,   126  K   C.   922.  36   S.   E.   185) 

app.   810^   corp.  253. 
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Lentz,  Re    (N.  J.  Sup.)    (50  L.R.A.  415,  65 
N.  J.  L.  134,  46  Atl.  761)  attys.  24. 
Leonard,  Ex  parte  (22  L.R.A.  302,  39  S.  C. 
518,  18  S.  E.  216)   wills,  20,  37,  40. 
V,  Brasswell    (36    L.R.A.    707,    99    Ky. 
528,    36   S.    W.    684)    conflict,   307; 
desc.   29 
V.  Clougii    (16    L.R.A.    305,    133    N.    Y. 
292,  31   N.  E.  93)   contr.  178,  179; 
cov.  70;  fix.  15. 
Gibson  v. 

Johnson  Forge  Co.  y. 
Kingman  County  v. 
V.  Leonard  (6  L.R.A.  632,  151  Mass.  151, 

23  N.  E.  732)  divorce,  42. 
V.  Medford  (37  L.R.A.  449,  85  Md.  666, 

37  Atl.  365)   contr.  185,  263. 

V.  Olson    (35  L.R.A.  381,  99   Iowa,  162, 

68  N.  W.  677)   bills  &  n.  142,  159, 

160,  161,  164;  tr.  151. 

V.  Orient   Ins.   Co.    (54   L.R.A.    706,   48 

C.  C.  A.  369,  109  Fed.  286)  ins.  965. 

▼.  Poole  (4  L.R.A.  728,  114  N.  Y.  371,  21 

N.  E.  707)  consp.  Ill,  135. 
V.  Southern  P.  Co.    (15  L.R.A.  221,  21 
Or.  555,  28  Pac.  887)  ev.  1056,  1057, 
1988,    1989. 
Leon  Loan  &  A.  Co.  v.  Equalization  Board 
(17  L.R.A.  199,  86  Iowa,  127,  53  N. 
W.  94)'  taxes,  128. 
Le    Page    Co.    v.    Russia    Cement    Co.    (17 
L.R.A.    354,    51    Fed.   941,    5   U.    S. 
App.  112,  2  C.  C.  A.  555)  estop.  132; 
pi.  423;   tradem.  30,  32,  36,  39. 
Lepnick  v.  Gaddis   (26  L.R.A.  686,  72  Miss. 

200,  16  So.  213)  neg.  95. 
Leppee,  Gloucester  &  S.  Turnpk.  Co.  v. 
Lepple  V.  Hawk  (N.  J.  Sup.)    (4  L.R.A.  48, 
61  N.  J.  L.  208,  17  Atl.  351)  replev. 
18. 
Le  Roy  v.  Jacobosky    (67   L.R.A.  977,  136 
N.  C.  443,  48  S.  E.  796)   contr.  31, 
404;    dam.   107,   111;   ev.  817;   g.   & 
w.  15 ;  levy,  37 ;  p.  &  a.  90,  91 ;  tr.  3. 
Leroy  &  W.  R.  Co.  v.  Ross  (2  L.R.A.  217,  40 
Kan»   598,   20   Pac.    197)    dam.   500, 
501,    542;    ev.    1340,   1845;    tr.   763, 
764. 
Leslie  v,  Bonte    (6  L.R.A.  62,  130  111.  498, 
22  N.  E.  594)  judg.  236. 
T.  Lorillard    (1    L.R.A.   456,   110   N.    Y. 
619,    18    N.    E.    363)     consp.    191; 
contr.  556;  corp.  142. 
Queen  Ins.  Co.  v. 
Less  V.  Butte  (61  L.R.A.  601,  28  Mont.  27, 

72  Pac.   140)    em.  d.  380. 
Lester,  Florsheim  Bros.  Dry  Goods  Co.  v. 
V.  Heidt   (10  L.R.A.  108,  86  Ga.  226,  12 
S.  E.  214)  contr.  222. 
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V.  Santa  Ana  &  W.  R.  Co.    (25  L.R.A. 
654,  104  Cal.  186,  37  Pac.  786)  eject. 
2;   em.  d.  427. 
Sesler  v. 
State  v. 

V.  State   (55  L.R.A.  866,  43  Tex.  Crim. 
Rep.  304,  65  S.  W.  537)   arrest.  5; 
tr.   678. 
Montgomery  Beer  Bottling  Works  v.  Gaston 
(51    L.R.A.    396,    126    Ala.    425,    2g 
So.  497)    Stat.  138,  139. 
Montgomery  City  Council,  Montgomery  Gas- 
light Co.  V. 
Montgomery     County,     Clarksville     &     R. 
Tump.  Co.  V. 
V.  Ristine    (8  L.R.A.  461,  124  Ind.  242, 
24  N.  E.  990)  contr.  6;  counties,  77; 
incomp.  p.  29. 
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Montgomery  County  Bd.  of  Review,  Cooper 

V. 

"Montgomery  County  Fiscal  Ct.  v.  Trimble 
(42  L.R.A.  738,  104  Kv.  629.  47  S. 
W.  773)  elections,  249,' 253. 

Montgomery  County  Pass.  R.  Co.,  Pennsyl- 
vania R.  Co.  V. 

Montgomery  County  U,  Agri.  Soc.  v.  Har- 
wood  (10  L.R.A.  532.  126  Ind.  440, 
26   X.   E.    182)    dam.   628. 

Montgomery  Fire  Dept.,  Phoenix  Assur.  Co. 

V. 

Montgomery   Gaslight   Co.   v.   Montgomery 

(4  L.R.A.   616,  87  Ala.  245.  6   So. 

113)    inj.   317;    mun.   coT-p.  389;    pi. 

276. 
Montoya  de  Antonio   v.   Miller    (21    L.R.A. 

699,  7  N.  M.  289,  34  Pac.  40)    inf. 

.3.   4. 
Montpelier,  Lucia  v. 
Montpelier   &   W.   River  R.   Co.,   Barre  R. 

Co.  v. 
Montrose  Pickle  Co.  v.  Dodson  &  H.  Mfg. 

Co.   (2  L.R.A.  417.  76  Iowa,  172,  40 

N.   W.    705)    gam.    37. 
Moody  V.  Amazon  Ins.  Co.   (26  L.R.A.  313, 

52  Ohio  St.  12,  38  N.  E.  1011)   ins. 

444,  449;  pi.  475;  tr.  168. 
V.  North  Carolina  State's  Prison  (53  L. 

R.A.  855,  128  N.  C.  12,  38  S.  E.  131) 

state  inst.  5,  6. 
V.  Trimble  (50  L.R.A.  810,  109  Ky.  139, 

58  S.  W.  504)  cts.  94. 
Tyler  v. 
Moon,  Wilcox  v, 
Mooney  v.  Beattie  (70  L.R.A.  831,  180  Mass. 

451.  62  N.  E.  725)  m.  &  s.  220,  221. 
Belleville  Stone  Co.  v. 
V.     Hutchinson.     See     People     ex     rel. 

Moone}^  v.  Hutchinson. 
V.  Luzerne  (40  L.R.A.  811.  186  Pa.  161, 

40  Atl.  311)  electricitv,  50:  tr.  468. 
Moore  v.  Barry  (4  L.R.A.  294,"  30  S.  C.  530, 

9  S.  E.  589)  drains.  9. 
Central  Lithographing  &  E.  Co.  v. 
V.    Charlotte   Electric   R.    L.    &   P.    Co. 

(67    L.R.A.    470.     136    X.    C.    5.54. 

48  S.   E.   822)    ev.  2258;    r.  r,   231, 

2,34.  Stat.  484;   st.  r.  138. 
V.  Darby  (13  L.R.A.  346.  6  Del.  Ch.  193, 

18  Atl.  768)    h.  &  w.  103. 
Davock  V. 
V.  District  of  Columbia  (41  L.R.A.  208, 

12  App.  D.  C.  537)  app.  7;  bicycle, 

19;  ev.  1074. 
Dollman  v. 
Fiscus  V. 
V.  Francis  (8  L.R.A.  214.  121  N.  Y.  199, 

23   X.   E.   1127)    libel,   59,   186;    tr. 

252. 
▼.  Jordan  (42  L.R.A.  209.  117  X.  C.  86. 

23  S.  E.  259)  judg.  318. 
▼.   Kenockee    Twp.    (4   L.R.A.    555,    75 

Mich.    332,    42    N.    W.    944,    949) 

bridg.  23,  25;  ev.  1329,  1330;   high. 

214. 
McKenzie  v. 
V.  Manufacturers  Nat.  Bank  (11  L.R.A. 

753,  123  X.  Y.  420,  25  N.  E.  1048) 

libel,  109. 
Miller  ▼. 


Moore  v.  Moore  (58  L.R.A.  451,  109  Mo.  432, 

69  S.  W.  278)  desc.  30. 
Morse  v. 
Muldoon  v. 
V.  New  York  Elev.  R.  Co.  (14  L.R.A.  731, 

130  X.  Y.  .V23,  29  X.  E.  9:t7)    app. 

1146:   dam.  516. 
V.  Norman  (18  L.R.A.  359.  52  Minn.  83. 

53    X.    W.    809)    chat,    mortg.    86; 

pay.  38;  tender,  4. 
V.  Norman  (9  L.R.A.  55,  43  Minn.  4^8, 

45  N.  W.  857)  chat,  mortg.  84,  85; 

tender,  10. 
Orleans  County  Nat.  Bank  v. 
v.  Parker   (53  L.R.A.  778.  63  Kan.  52, 
>  64  Pac.  975)  1.  &  t.  151. 

Pickering  v. 

Pittsburg,  C.  C.  &  St.  L,  R.  Co.  v. 
Ransdel  v. 
Rehfuss  v. 
Rice  V. 

Richmond  &  M.  R.  Co.  v. 
V.  Rolin   (15  L.R.A.  625,  89  Va.  107,  15 

S.  E.  520)  libel,  55;  pi.  374. 
V.  Rugg   (9  L.R.A.  58,  44  Minn.  28.  46 

X.  W.  141)   photo.  1. 
V.    Sanford    (7    L.R.A.    151,    151    Mass. 

285.  24  X.  E.  323)   cts.  164;  em.  d. 

134:  estop.  262. 
V.  Snowball  (66  L.R.A.  745,  98  Tex.  16, 

81  S.  W.  5)  judg.  189. 
Sowles  V. 
State  V. 
V.  State  (67  L.R.A.  499.  45  Tex.  Crim. 

Rep.  234,  75  S.  W.  497)  wit.  29,  30. 
State  ex  rel.  McCarthy  v. 
State  ex  rel.  Rogers  v. 
State  ex  rel.  Sayre  v. 
V.  State  ex  rel.  Vernon  (17  L.R.A.  714, 

47  Kan.  772,  28  Pac.  1072)   bast.  5. 
V.  Strickling  (50  L.R.A.  279,  46  W.  Va. 

515.  .33  S.  E.  274)   app.  751:  const. 

1.  636a:    immorality;   jury,   12;    of- 
ficers,   131. 
V.  Thorp  (7  L.R.A.  731.  16  R.  L  655,  19 

Atl.  321)   improv.  10,  13. 
V.  Valda   (7  L.R.A.  396,  151  Mass.  363, 

23  X^  E.  1102)  ne  exeat. 
V.  Vernon.     See  Moore  v.  State  ex  rel. 

Vernon. 
V.  Williams    (5  L.R.A.  654,  115  N.  Y. 

586,  22  ^N".  E.  233)   v.  &  p.  38,  41, 

43,  48. 
V.   Williamson    (N.  J.  Prerog.   Ct.)    (1 

L.R.A.   336,   44   N.   J.   Eq.   496,    15 

Atl.   587)    assign,  for  cred.   19,  33; 

cts.  307;  fraud,  con.  36,  38. 
Moorehead,  State  v. 
Moores,  Redell  v. 

State  ex  rel.  Sm3rth  v. 
Moorhead,  Flaten  v. 

V.    Murphy    (68    L.R.A.   400.    94    Minn. 

123,   102  N.  W.  219)    pub.  moneys, 
•  27a. 

M'oorman,  Blackwell  v. 
Moose  V.  Carson    (7  L.R.A.  548,  104  X".  C. 

431,  10  S.  E.  689)   high.  389. 
Moot  V.  Business  Men's  Invest.  Asso.    (45 

L.R.A.  666.  157  X.  Y.  201.  52  X.  E. 

1 )  V.  &  p.  28,  29,  30,  31,  32,  33,  34. 
Mora,  Merritt  v. 
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Moran,  Central  Trust  Co.  v. 

V.  Corliss  Steam  Engine  Co.  (45  L.R.A. 
267.  21  R.  I.  386,  43  All.  874)  elec- 
tricity, 63:  m.  &  s.  446. 
V.  Dunphy  (52  L.R.A.  115,  177  Mass. 
485,  .50  N.  E.  125)  case,  39,  41; 
pi.  138,  386. 
Flaherty  v. 

V.  Moran  (.30  L.R.A.  204,  104  Iowa,  216, 
73    N.    W.    617)    charities,    95;    ev. 
1142;  masses,  6;  wills,  171. 
People  V. 

V.  Pullman  Palace  Car  Co.    (33  L.R.A. 
755.  134  Mo.  641,  36  S.  W.  659)  ac- 
tion, 9;  inuii.  Corp.  435;  neg.  144. 
Moran  Bros.  Co.,  Sroufe  v. 
Morasse  v.  Brochu  (8  L.R.A.  524,  151  Mass. 
567,   25   N.   E.   74)    ev.   1864.  2098; 
libel.  44,  60;  pi.  379;  tr.  258,  756. 
Mora  y  Ledon  v.  Havemeyer  (8  L.R.A.  245, 
121  N.  Y.  179,  24  N.  E.  297)  contr. 
343.  606. 
Mordhurst  v.  Ft.  Wayne  &  S.  W.  Traction 
Co.    (66   L.R.A.    105,    163   Ind.   268, 
71  N.  E.  642)   em.  d.  448;  inj.  419, 
504. 
More  V.  Bennett  (15  L.R.A.  361,  140  III.  69, 

20  X.  E.  888)  consp.  154. 
Morehead,  State  v. 

Morehouse,  Chicago  &  N.  W.  R.  Co.  v. 
Moreland,  Arentsen  v. 

V.  Citizens'  Sav.  Bank.     See  Taylor  v. 

Citizens'  Sav.  Bank. 
V.  Detroit.    See  Atty.  Gen.  ex  rel.  More- 
land  V.  Detroit. 
Sebree  Deposit  Bank  v. 
Morey,  American  Nat.  Bank  v. 

V.  Hoyt    (10  L.R.A.  611.  62  Conn.  542, 
26  Atl.  127)  app.  1137;  attach.  54; 
ev.    346.    782,    1823,    2106:    fix.   27; 
int.  40;  I.  &  t.  114;  levy,  21,  44. 
V.  Morning  Journal  Asso.  (0  L.R.A.  621, 
123   X.   Y.   207,   25  X.   E.   161)    ev. 
1804,  1805,  1865;   libel,  27. 
Ohio  Southern  R.  Co.  v. 
Morford    v.    Territory    (54    L.R.A.    513.    10 
Okla.  741;  63  Pac.  058)  officers,  212, 
223;    perj.  .3. 
Morgan,  Re  (47  L.R.A.  52,  26  Colo.  415,  58 
Pac.    1071)    const   1.   710,   047;    cts. 
138.  515:  health,  10;  max.  130,  142. 
Atchison,  T.  &  S.  F.  R.  Co.  v. 
V.    Ball    (5    LR.A.   570.   81    Cal.   93,   22 

i'ae.  331)    fraud,  con.  46. 
V.  Bell   (16  L.R.A.  614,  3  Wash.  554,  28 
Pac.  025)   dam.  633:  max.  67;   mis- 
take, 2,  3;  spec.  p.  32,  83;  venue,  9. 
Daly  V. 
Davis  V. 
V.  East    (0  L.R.A.  .558,   126  Ind.  42,  25 

X.  E.  867)  auc.  2. 
V.  Halsey    (.36   F>.R.A.  716.  97  Ky.  789, 
31  S.  VV.  8(i6)  judg.  2.54;  powers,  2. 
V.   Hayne.     See   People   ex   rel.   ^Morgan 

V.   llavne.  « 

V.  Hodges^l5  L.R.A.  438,  80  Mich.  4h4. 

50  X.   W.  876)    eompr.   10. 
V.  Hudnell   (27   L.R.A.  862.  .52  Ohio  St. 
.552.  40  X.  E.  716)  ani.  2t!,  31;  par- 
tics.  ISH. 
V.  Huggins   (0  L.R.A.  540,  42  Fed.  860) 
wills,  243,  240. 


Morgan  v.  Kendall   (9  L.R.A.  445,  124  Ind. 

4.54.  24  X.  E.  143)  dam.  272,  647;  ev. 

400.  2048. 
V.  Kennedy    (30  L.R.A.   521,  62  Minn. 

.348,  64  X.  W.  912)   h.  &  w.  16;  li- 
bel. 29. 
V.  Lake  Shore  &  M.  S.  R.  Co.  (70  L.R.A. 

609,  138  Mich.  626,  101  N.  W.  836> 

car.  307. 
People  ex  rel.  Commercial  Cable  Co.  v. 
V.  Randolph-Clowes  Co.  (51  L.R.A.  653, 

73  Conn.  396,  47  Atl.  658)   parties, 

56. 
V.  Southern  P.   Co.    (17   L.R.A.   71,  95 

Cal.   510,    30    Pac.    603)    app.   388; 

dam.  335;  pi.  249. 
Wise  V. 
V.  Wordell  (55  L.R.A.  .33,  178  Mass.  350, 

50  X.  E.  1037)  bankr.  38,  39. 
Morgan's  L.  &  T.  R.  &  S.  B.  Co.,  Lapleine  v. 
Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co., 

Budge  V. 
Lehman,  S.  &  Co.  v. 
McGowen  v. 
Moriarity  v.  McMahon.     See  State  ex  rel. 

Moriarity  v.  McMahon. 
Morley  v.  Snow   (41  L.R.A.  817,  117  Mich. 

246.  75  X.  W.  466)   receiv.  55. 
Morning  Journal  Asso.,  Morey  v. 

v.  Rutherford  ( 16  L.R.A.  803,  2  C.  C.  A. 

354,  1  U.  S.  App.  296,  51  Fed.  513) 

app.  579,  739;   dam.  36,  37. 
Morrill  v.  Little  Falls  Mfg.  Co.   C^l  L.R.A. 

174,  53  Minn.  371,  55  N.  W.  547) 

Corp.  403,  645,  647;   ev.  2064. 
V.  Lovett    (56  L.R.A.   634,  95  Me.   165, 

49  Atl.  666)  cloud,  23;  taxes,  364. 
V.  Morrill   (11  L.R.A.  155,  20  Or.  96,  25 

Pac.   362)    adv.   pos.  21;   judg.  110, 

116,  134,  13.5,  145,  192. 
V.  Palmer  (33  L.R.A.  411,  68  Vt.  1,  33 

Atl.   829)    app.   311.   322.    1003;    ev. 

2108;  fraud.  8,  9;  lini.  ac.  114;  mar- 
riage.  14:   wit.  28.  83. 
Morris,  Barber  Asphalt  Pav.  Co,  v. 

V.  Bulkeley.     See  State  ex  rel.  Morris 

v.  Bulkeley. 
V.  Caudle  (44  L.R.A.  489,  178  III.  9,  52 

X.  E.  10.36)   deed.  59,  60. 
V.   Columbus    (42   L.R.A.    175,    102   Ga. 

702,  30  S.  E.  850)  const.  1.  1011. 
Dawe  V. 
v.  Dodd  (50  L.R.A.  33,  110  Ga.  606,  36 

S.   E.  83)    bankr.  27. 
Fishell  v. 
V.  Georgia    Loan,    S.    &   Bkg.    Co.    (46 

L.R.A.    506.    100   Ga.    12,    34    S.    E. 

3781  ins.  1205;  not.  67. 
Mealy  Lumber  Co.  v. 
v.  Kassling  (11  L.R.A.  308,  70  Tex.  141, 

15  S.  \V.  226)    arrest,  1;   ev.  2397; 

inf.  72;  parties,  26;  pi.  65;  reward, 

8,  15. 
Lamb  v.     Set>  Harrison  v.  Harrison. 
V.  McFarland.     See  State  ex  rel.  Mor- 
ris V.  McFarland. 
V.  Metalline  Land  Co.    (27  L.R.A.  305, 

164  Pa.  .326.  30  Atl.  240)   forfeit.  4. 
V.  Missouri  P.  R.  Co.  (0  L.R.A.  349,  78 

Tex.   17.   14  S.  W.  228)   cts.  26,  65. 
National  Bank  of  Commerce  v. 
People  V. 
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Morris  V.  Powell  (0  L.R.A.  326.  125  Iiid.  281. 

25  X.  E.  221 )   elections,  14,  15,  46, 

47.  53.  54.  .55. 
V.  Stout    (.50  L.R.A.  97,  110  Iowa,  659, 

78  X.  W.  843)  Stat.  299. 
V.  Union  Nat.  Bank  (.50  L.R.A.  182,  13 

S.    D.   329,   83   X.   W.   252)    banks. 

257. 
V.  Wrightson.     See  State  ex  rel.  Morris 

V.    Wrij^litson. 
Morris  C.  &  Bkg.  Co.,  New  Jersey  Zinc  & 

I.  Co.  V. 
Morrison    v.    Bennett    (40    L.R.A.    158,    20 

Mont.  560.  52  Pac.  553J  contr.  600, 

619;   max.  52,  78.  % 

Gary  v. 
▼.  Citizens  Nat.  Bank  (9  L.R.A.  282.  65 

X.  H.  253.  20  Atl.  300)  p.  &  s.  45, 

47:  subr.  23. 
V.  Coleman   (5  L.R.A.  .384,  87  Ala.  655, 

6    So.   .374)    ev.   211;    inj.   473;    pi. 

414;  waters.  3.  4.  6.  7. 
V.  Com.   (67  L.R.A.  529.  24  Kv.  L.  Rep. 

2493.  74  S.  W.  277)  ev.  1751.  2126; 

homi.  39. 
V.  Dickey    (69  L.R.A.  87,  122  Ga.  353, 

.50  .S.  E.   175)   h.  &  w.  147;   partn. 

16.  39.  99.  112.  113. 
V.  Kent    (67  L.R.A.  965.  135  Mich.  38, 

97  X.  W.  45)  Stat.  11,  571. 
Kent  V. 
Lincoln  v. 

Lincoln  Sav.  Bank  &  S.  D.  Co.  v. 
Powers  V. 
V.  St.  Paul  &  N.  P.  R.  Co.   (30  L.R.A. 

546.  63  Minn.  75,  65  X.  W.  141)  r. 

r.  7. 
Tighe  V. 
V.    Watson    (1    L.R.A.    833,    101    N.    C. 

3.32.  7  S.  E.  795.    Writ  of  error  dis- 
missed in  1.54  U.  S.  111.  38  L.  ed. 

927.  14  Sup.  Ct.  Rep.  995)  ev.  1338; 

home.   21. 
Western  &  A.  R.  Co.  v. 
Morrow,  Cleveland  Nat.  Bank  v. 

V.  Nashville  Iron,  Steel  &  Charcoal  Co. 

(3  L.R.A.  37.  87   Tenn.  262,   10   S. 

W.  495)  Corp.  374,  379. 
Ross  V. 

South  Nashville  Street  R.  Co.  v. 
Morrow    Shoe    Mfg.    Co.    v.    New    England 

Shoe  Co.  (24  L.R.A.  417,  6  C.  C.  A. 

508.  8  C.  C.  A.  652.  18  U.  S.  App. 

256.  616,  57  Fed.  685.  60  Fed.  341) 

cts.  3.50:  ev.  370.  372;  fraud.  7,  10; 

replev.  22:   sale.   182:   tro.  28. 
Morse,    Bank    of    China,    Japan    and    the 

Straits  v. 
Dyer  v. 
▼.  Hackensack  Sav.  Bank    (X.  J.   Err. 

&   App.)     (12   L.R.A.   62.   47    X.   J. 

Eq.  279,  20  Atl.  961)   desc.  60,  61: 

fraud,  con.  4:  jud.  s.  19.;  powers,  8; 

wills.  395.  397.  422. 
Lombard  t. 
▼.   Moore    (13  L.R.A.   224.   83   Me.  473, 

22  ^tl.  362)  sale.  51.  68.  111. 
V,  Umon  Stock  Yards    (14   L.R.A.  157, 

21  C>r.  289,  28  Pac.  2)   sale,  60,  63, 

f.7.  81,  82. 
Van  Houten  v. 


Mortgage  Co.  v.  Thresher  Co.   (X.  D.)   ICJ 
X.  W.  915.     See  Colonial  &  U.  S. 
Mortgage  Co.  v.  Northwest  Thresh- 
er Co. 
Morton  V.  Back.     See  State  ex  rel.  Morton 
V.  Back. 
V.  Hamilton  College  (35  L.R.A.  275,  100 
Kv.  281.  38  S.  \V.  1)  Corp.  333;  es- 
top. 294. 
V.  Macon    (50  L.R.A.  485,  111  Ga.  162. 

36  S.  E.  627)  lie.  69. 
V.  Murray    (43  L.R.A.  529,  176  111.  54, 
51  X.  E.  767)  contr.  218:  ev.  1073. 
V.  New  York  (22  L.R.A.  241,  140  N.  Y. 

207.  35  X\  E.  490)  nuis.  165,  166. 
People  ex  rel.  Broderick  v. 
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89,  159. 
V.  National  Bank  of  D.  0.  Mills  &  Co. 

(45  L.R.A.  747,  123  Cal.  53.  55  Pac. 

685)   taxes.  5,  358. 
V.  New  York,  C.  &  St.  L.  R.  Co.   (15  L. 

R.A.   82,   129   N.    Y.   474.   29   N.   E. 

959)  taxes,  188. 
Noel  V. 
V.  North  River  Sugar  Ref.  Co.  (2  L.R.A. 

33,  .54  Hun.  355,  3  N.  Y.  Supp.  401. 

Aff'd  in  5  L.R.A.  380.  54  Hun,  354, 

7  N.  Y.  Supp.  400,  9  L.R.A.  33.  121 

N.  Y.  582.  24  N.  E.  834)  consp.  132; 

Corp.  110.  120,  121.  702.  709. 
V.  North  River  Sugar  Ref.  Co.  (5  L.R.A. 

386,  54  Hun.  354,  7  N.  Y.  Supp.  406. 

Aff'd  in  9  L.R.A.  33,  121  N.  Y.  582, 

24  N.  E.  834)   consp.   113,  114,  132; 

fori).  110.  120.  121.  702.  709;  tr.  549. 
V.  North  River  Sugar  Ref.  Co.  (9  L.R.A. 

33,    121    N.    Y.    582,   24   N.    E.    834) 

consp.  132 ;  contr.  753;  corp.  116, 

120,  121,  695,  703,  713,  714. 
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People  V.  North  River  Sugar  Ref.  Co.     See 

Sugar  Trust  Case,  Re. 
V.  O'Brien    (2  L.R.A.  255,  111  N.  Y.  1, 

18    N.    E.    692)    const.    1.    640,    641, 

1115,  1188,  1203;  corp.  199,  720, 

749;  max.  93;  receiv.  75;  stat.  543; 

st.   r.   37    42    52. 
V.  O'Neil  (33*  L.R.A.  696,  110  Mich.  324, 

68  N.  W.  227)  commerce,  92;  const. 

1.  982. 
V.  Orange  County  Road  Constr.  Co.  (65 

L.R.A.  33,   175  N.   Y.   84,  67   N.  E! 

129)  const.  1.  1044;  indict.  79;  stat. 

101. 
Oster  V. 
O'Sullivan  v. 
Pablo  V. 
Parker  v. 

Parkinson  v.  *' 

V.  Pearl  (4  L.R.A.  709,  76  Mich.  207.  42 

N.  W.   1109)    as.sault.  31;    ev.   1694. 
V.  Peck   (20  L.R.A.  381,  138  N.  Y.  386, 

34  N.  E.  347)  records,  1,  2. 
V.  People's  Ins.  Exchange  (2  L.R.A.  340, 

126  III.  466,  18  N.  E.  774)  ins.  114; 

tr.  177,  543. 
V.  Phyfe  (19  L.R.A.  141,  136  N.  Y.  554, 

32  N.  E.  978)  crim.  1.  2;  m.  &  s.  30. 
V.   Pierson    (63   L.R.A.    187,   176   N.   Y. 

201,   68   N.    E.   243)    const.   1.    1095; 

indict.  80;  inf.  11,  12,  13. 
V.   Powell    (11    L.R.A.   75,   87   Cal.   348, 

25   Pac.   481)    ev.   1017,   1594,   1693, 

1727,  2144;  jury,  63;  tr.  28,  38,  701; 

venue,  22,  26. 
V.  Powers  (35  L.R.A.  502,  147  N.  Y.  104, 

41  N.  E.  432)  charities,  6,  96;  const. 

1.   136;    ev.   151. 
V.  Pratt  (67  L.R.A.  923,  133  Mich.  125, 

94  >l.  W.  752)   ev.  1506. 
Price  V. 
V.  Quanstrom   (17  L.R.A.  723,  93  Mich. 

254,  53  N.  W.   165)    wit.  37. 
Ramsey  v. 
v.  Katnbone   (28  L.R.A.  384,   145  N.  Y. 

434,  40  N.  E.  395)   officers,  171. 
V.  Raymond  (19  L.R.A.  649,  18  Colo.  242, 

32  Pac.  429)  stat.  465. 
V.  Remington  &  Sons  (8  L.R.A.  458,  121 

N.  Y.  328,  24  N.  E.  793)  insolv.  16. 
Revell  V. 
Ritchie  v. 
Ruhstrat  v. 
V.  Schneider   (69  L.R.A.  345,  139  Mich. 

673,  103  N.  W.  172)  automobiles,  2, 

3;    ev.   162;    lie.   56. 
V.  Searcey    (41   L.R.A.   157,  121  Cal.   1, 

53    Pac.    359)    app.    308,    1124;    ev. 

1038;    jury,  74,   76. 
V,  Sheldon    (23   L.R.A.   221,    139  N.   Y. 

251,  34  N.  E.  785)  consp.  137,  139. 
V.Sheldon    (41 'L.R.A.    644,    156   N.    Y. 

268,  50  N.  E.  840)   app.  1130,  1131; 

n.  t.  35;  tr.  891. 
T.  Sherwood    (3  L.R.A.  464,   113  N.   Y. 

174,  21  N.  E.  87)  taxes,  96,  622. 
V.  Silberwood  (32  L.R.A.  694,  110  Mich. 

103.  67  N.  W.  1087)   waters,  40,  81. 
V.  Smith   (32  L.R.A.  853,  108  Mich.  527, 

66  N.  W.   382)    const.   1.   540.   1055. 
V.  Soule  (2  L.R.A.  494,  74  Mich.  250,  41 

N.   W.  908)    intox.   108,   114. 


People  V.  Stephens  (4  L.R.A.  845,  79  Cal.  428, 

21  Pac.  856)  crim.  1.  167. 

V.   Sullivan    (63   L.R.A.   353,   173  N.    Y, 

122,  65  N.   E.  989)    ev.   20£9,   2359, 

2379,  2380,  2381;  tr.  858. 
Sykes  v. 
v.  Taylor   (21  L.R.A.  287,  96  Mich.  576, 

56  N.  W.  27)   indict.  62,  117;   prize 

fighting,  2;   stat.   168. 
V.  Thielman    (39  L.R.A.  218,  115  Mich. 

66,   72  N.   W.   1102)    intox.   140. 
Thomas  v. 
V.  Thorn  (42  L.R.A.  368.  156  N.  Y.  286, 

50  N.   E.   947)    ev.    1064. 
V.  Tice  (15  L.R.A.  669.  131  N.  Y.  651,  30 

N.-E.  494)   wit.  109,  114. 
V.  Truckee  Lumber  Co.  (39  L.R.A.  581, 

116  Cal.  397,  48  Pac.   374)   ev.  50; 

fisheries,  9,   10,   11;    inj.    160;    nuis. 

55. 
Tuttle  v. 
V.  Wagner  (13  L.R.A.  286,  86  Mich.  594, 

49  N.  W.  609)    const.  1.   1073. 
V.  Walsen  (15  L.R.A.  456,  17  Colo.  170, 

28  Pac.  1 119)  int.  59. 
Waters  v. 
Watt  V. 
V.  Welch    (1   L.R.A.  385,  71   Mich.  548, 

39  N.  W.  747)   intox.  129. 
V.  Welch  (24  L.R.A.  117,  141  N.  Y.  266, 
■   36  N.  E.  328)  cts.  449;  crim.  1.  177, 

178. 
V.    Youngs    (47    L.R.A.    108,    122    Mich. 

292,  81  N.  W.  114)  crim.  1.  32,  37. 
V.  Zeigler   (56  L.R.A.  882,  135  Cal.  462, 

67  Pac.  754)   jury,  113. 
People   ex  rel.  Smith   v.   Allen    (41   L.R.A. 

473,  155  111.  61,  39  N.  E.  568)  crim. 

1.  248. 
Bibb  v.  Alton  (56  L.R.A.  95, 193  111.  309,  61 

N.  E.   1077)   civ.  s.  19;  tr.  507,  591. 
Atty.  Gen.  v.  Alturas  County  (44  L.R.A. 

122,    6    Idaho,    418,    55    Pac.    1067) 

counties,  2. 
New  York  Hotel  &  R.   Co.  v.   Barker   (23 

L.R.A.  785,  140  N.  Y.  437,  35  N.  E. 

657)   ta.xes,  451. 
Thurber-Whyland  Co.  v.  Barker   (23  L. 

R.A.   95,   141    N.   Y.    118,   35  N.   E. 

1073)  taxes,  194,  409). 
Hecker-Jones-Jewell    '  Milling     Co.     v. 

Barker  (29  L.R.A.  .393.  147  N.  Y.  31, 

41  N.  E.  435)   app.  833;  taxes,  411, 

441. 
Boenert  v.  Barrett    (63  L.R.A.  82,  202 

111.  287,  67  N.  E.  23)   crim.  1.  245, 

249,  250. 
Wells  v.  Berkeley    (23  L.R.A.  838.   102 

Cal.  298,  .36  Pac.  591)  elections,  60, 

248;   petition. 
Brokaw  v.  Bloomington  Twp.  Highway 

Comrs.    (6  L.R.A.   161,  130  III.  482, 

22  N.  E.  596)   high.  1C8;   mand.  13, 
58;   stat.  487. 

Nich'~ls  v.  Board  of  County  Canvassers, 
(14  L.R.A.  624,  129  N.  Y.  395, '29 
N.  E.  327)  elections,  209,  210.  211; 
mand.    129. 

Detroit  v.  Board  of  Inspectors  of  Elec- 
tion (69  L.R.A.  184,  139  Mich.  548, 
102  N.  W.  1029)  elections,  193. 
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People  ev  rel.  New  York  v.  Brooklyn  Bd.  of 

Assessors   (2  L.R.A.  148,  111   N.  Y. 

505,   19  N.  E.   90)    taxes,  327,  328, 

329,  330. 
Edison     Electric     Illuminating     Co.    v. 

Brooklyn  Bd.  of  Assessors  (42  L.R. 

A.  290,  156  N.  Y.  417,  51  N.  E.  269) 

taxes,  13. 
Baird  v.  Broom    (20  L.R.A.  81,  138  N. 

Y..  95,  33  N.  E.  827)   elec.  dist.  30, 

31,  32;   ev.  622;  mand.  60. 
Lynch  v.  Budd   (34  L.R.A.  46,  114  Cal. 

168,  45  Pac.  1060)  elections,  66;  offi- 
cers, 91. 
Edison  Electric  Light  Co.  v.  Campbell 

(20  L.R.A.   453,   138  N.   Y.   543,  34 

N.  E.  370)  taxes,  436,  437,  438,  440. 
Moloney,  Central  Elevator  Co.  v. 
Kern  v.  Chase   (36  L.R.A.  105,  165  111. 

527.  46  N.  E.  454)  const.  1.  225,  2.36. 
Kocourek  v.  Chicago  (58  L.R.A.  833,  193 

111.  507,  62  N.  E.  179)  cts.  274,  275. 
Hunt,  Chicago  &  A.  R.  Co.  v. 
Windmiller,  Chicago  &  A.  R.  Co. 
Peabody  v.  Chicago  Gas  Trust  Co.    (8 

L.R.A.   497,   130   111.   268,   22   N.   E. 

798)    Corp.   18,   19,  20,  84,   101,   107, 

108;   gas,  1;   pi.  525. 
Mcllhany  v.  Chicago   Live-Stock  Ezch. 

(39  L.R.A.  373,  170  111.  556,  48  N.  E. 

1062)     consp.    91;     corp.     708;     ex- 
changes, 8. 
Delaware,  L.  &  W.  R.  Co.  v.  Clapp  (39 

L.R.A.  237,  152  N.  Y.  490,  46  N.  E. 

842)   taxes    431      • 
Ellert  v.  Cogswell    (35  L.R.A.  269,  113 

Cal.  129.  45  Pac.  270)   charities,  26, 

71;  ev.  665;  parties,  133;  trusts,  97. 
Commonwealth  Ins.  Co.  v.  Coleman   (2 

L.R.A.  772,  112  N.  Y.  505,  20  N.  E. 

389)    taxes,  450. 
Darrow  v.  Coleman    (7  L.R.A.  407,  119 

N.  Y.  137.  23  N.  E.  488)  taxes,  155. 
Union  Trust  Co.  v.  Coleman  (12  L.R.A. 

762,  126  N.  Y.  433,  27   N.  E.   818) 

taxes,  420,   439. 
Winchester  v.  Coleman   (16  L.R.A.  183, 

133  N.  Y.  279,  31  N.  E.  96)   taxes, 

193. 
Rodgers  v.  Coler  (52  L.R.A.  814,  166  N. 

Y.  1,  59  N.  E.  716)   app.  459;   con- 
fiscation, 1;  const.  1.  694,  733;  contr. 

365;  mun.  corp.  61. 
Green  v.  Colorado  Ct.  of  App.  (51  L.R. 

A.   105.  27  Colo.  405,  61   Pac.  592) 

app.  13;   cts.  278. 
Valentine   v.   Coolidge    (50  L.R.A.  493, 

124  Mich.  664,  83  N.  W.  594)  const. 

1.  478. 
Wyatt,  Cooper  v. 
Comrs.    of   Public    C.    &    C.   v.   CuUen    (44 

L.R.A.  420,  153  N.  Y.  629,  47  N.  E. 

894)    app.  76;    h.  &  w.  241,  242. 
Atty.  Gen.  v.  Dashaway  Asso.   (12  L.R. 

A.    117,    84    Cal.    114,   24    Pac.    277) 

charities,  77. 
Coffey  V.  Democratic  General  Committee 

(51    L.R.A.   674.    164   N.    Y.   335,   58 

N.  E.  124)  elections,  .324,  .325. 
Western  U.  Teleg.  Co.  v.  Dolan  ( 12  L.R. 

A.  251,  126  N.  Y.  160,  27  N.  E.  209, 

taxes,  424. 


People  ex  rel.  Kemmler  v.  Durston  (7  L.R.A. 

715,  119  N.  Y.  569,  24  N.  E.  6)  crim. 

1.  190,  211;  ev.  1362. 
Johnson  v.  Eichelroth  (2  L.R.A.  770,  78 

Cal.  141,  20  Pac.  364)  phvs.  5. 
Ahrens  v.  English    (15  L.R.A.  131,  139 

111.  622,  29  N.  E.  678)  elections,  5; 

sch.  75,  76,  77. 
Lawrence  v.  Fallon  (37  L.R.A.  227,  152 

N.  Y.  12,  46  N.  E.  296)  gami.  12; 

lot.  22;   Stat.  301. 
Sturgis  v.  Fallon  (37  L.R.A.  419,  152  N. 

N.  1,  46  N.  E.  302)  gami.  13,  14. 
North  v.  Featherstonhaugh    (60  L.R.A. 

768,  172  N.  Y.   112,  64  N.   E.  802) 

app.   771;    cert.    17;    cts.    194;    pub. 

imp.   32,   39,   52,   131. 
Stephens  v.  Fidelity  &  C.  Co.    (26  L.R. 

A.   295,   153   111.  25,  38  N.  E.   752) 

ins.  41,  46,  62. 
Raymond,  Fiske  v. 
New  York  Inst,  for  Blind  v.  Fitch   (38 

L.R.A.  .591,  154  N.  Y.  14,  47  N.  E. 

983)    charities,  29,  30,  31;   sch.  3. 
Kunze  v.  Ft.  Wayne  &  E.  R.  Co.  (16  L. 

R.A.   752,  92   Mich.   522,   52  N.   W. 

1010)  em.  d.  435;  quo  w.  10;  st.  r. 

23. 
Raymond,  Gage  v. 
Deneen  v.  Gilmore    (69  L.R.A.  701,  214 

111.  569,  73  N.  E.  737)  attys.  23,  32. 
Gorman   v.    Havird    (10   L.R.A.    831,    2 

Idaho,  531,  25   Pac.   294)    jury,   18. 
Morgan  v.  Hayne  (7  L.R.A.  348,  83  Cal. 

Ill,  23   Pac.   I)    const.   1.   260;    cts. 

250,  251. 
Hoffman  v.  Hecht   (27  L.R.A.  203,  105 

Cal.  621,  38  Pac.  941)   bds.  7;   offi- 
cers, 216;  pari.  1.  5. 
Richardson    v.    Henderson     (22    L.R.A. 

751,  4  Wyo.  535,  35  Pac.  517)  const. 

1.  303;   officers,  43,  80,  94. 
Smith  V.  Hoffman   (54  L.R.A.  597,  166 

N.  Y.  462,  60  N.  E.  187)  cert.  10,  11, 

23,  30. 
Maynard  v.  Holly   (44  L.R.A.  677,  119' 

Mich.  637,  78  N.  W.  665)  mun.  corp. 

251. 
Corscadden  v.  Howe  (66  L.R.A.  664,  177 

N.  Y.  499,  69  N.  E.  1114)  inj.  257; 

mand.  84;  stat.  222. 
Burby  v.  Rowland   (41   L.R.A.  838,  155 

N.  Y.  270,  49  N.  E.  775)  j.  p.  4. 
Mooney  v.  Hutchinson    (40  L.R.A.  770, 

1>2  111.  486,  50  N.  E.  51)9)   const.  1. 

44,  57;  elec.  dist.  41;  max.  50. 
Corkran  v.  Hyatt    (60  L.R.A.   774,  172 

N.   Y.   176,  64  N.  E.  825.     Aff'd  in 

188  U.  S.  691,  47  L.  ed.  657,  23  Sup. 

Ct.    Rep.   456)    ev.   765;    extrad.   9, 

16,   17;    liab.  c.  36. 
Bradley  v.   Illinois   State  Reformatory 

(23  L.R.A.  139,  148  111.  413,  36  N.  E. 

70)  const.  1.  65;  house  of  c.  4,  6,  7; 

jury,  37;   stat.  86. 
Akin  V.  Kipley   (41  L.R.A.  775,  171  HI. 

44,   49   N.    E.   229.     Writ   of   error 

dismis.sed  in  170  U.  S.  182,  42  L.  ed. 

998,    18   Sup.   Ct.   Rep.   550)    civ.  s. 

4,   5,   8,   9;    const.    1.   210,   227,   276, 

636;   crim.  1.  215;  jury,  4,  Ua,  15; 

mun.  Corp.  116;  stat.  83,  333. 
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People   ex   rel.    United    States    Aluminium 

Printing  Plate  Co.  v.  Knight  (03  L. 

R.A.  87,  174  N.  Y.  475,  67  N.  E.  65) 

taxes    15    177. 
Leary  v.  Knox  (54  L.R.A.  589,  166  N.  Y. 

444,  60   N.   E.   17)    police,    1;    stat. 
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L'Abbe  v.  Lake  County  Dist.  Ct.  (46  L. 

R.A.  850,  26  Colo.  383,  58  Pac.  604) 

app.  1255;   inj.  161,  502;   prohib.  5, 

22. 
Ellison  V.  Lavin   (66  L.R.A.  601,  179  N. 

Y.  164.  71  N.  E.  753)  lot.  21. 
Barton  v.  Londoner    (6  L.R.A.  444,  13 

Colo.    303,   22    Pac.    764)    ev.    1021; 

quo  w.  16,  17,  22;  .stat.  329. 
Atty.  Gen.  v.  MacCabe   (19  L.R.A.  231, 

18  Colo.  186,  32  Pac.  280).attys.  17, 

30a.  " 

Bentley  v.  McClees   (26  L.R.A.  646,  20 

Colo.  403,  38  Pac.  468)  cts.  281,  282, 

283. 
Chandler  v.  McDonald  (29  L.R.A.  834,  5 

Wyo.  526,  42  Pac.  15)  const.  1.  101. 
Hart  V.  McElroy  (2  L.R.A.  609,  72  Mich. 

446,  40  N.  VV.  750)  ev.  198;  stat.  12, 

15,   1.35. 
Hart  V.  Marin  County   (26  L.R.A.  659, 

103  Cal.  223,  37  Pac.  203)   ded.  11; 

high.   17,  384,   385. 
Engley   v.    Martin    (24   L.R.A.   201,    19 

Colo.  565,  36  Pac.  543)   cts.  87,  95; 

ev.  605;   officers,   121,  149. 
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53,  172. 
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E.  641)  contr.  39,  89,  385,  461. 
V.  Crown  Point  (35  L.R.A.  684,  146  Ind. 
421,  45  N.  E.  587)   man.  corp.  120, 
163. 
Ewing  v. 
Fleming  v. 
Helman  v. 
V.   Lynch    (63  L.R.A.  504,  69  Ohio  St. 

123,  68  N.  E.  703)  neg.  184,  185. 
McDonald  v. 

V.  Mahoney  (40  L.R.A.  101.  148  Ind.  196, 
46  N.  E.  917,  47  N.  E.  464.  Later 
appeal  in  29  Ind.  App.  654,  63  N.  E. 
230)  contr.  460;  m.  &  s.  270;  not. 
18;  release,  18. 
V,  Montgomery  (69  L.R.A.  875,  152  Ind. 
1,  49  N.  E.  582)  action,  57;  app. 
1018,  1123;  const.  1.  416,  569,  705; 
contr.  384;  cts.  106;  dam.  300;  m. 
&  s.  464;  Stat.  197,  200,  395;  tr.  652, 
927. 
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Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Moore  (44 

L.R.A.   638,   152  Ind.   345,  53  N.   E. 

290,  419)  app.  .381,  869;  contr.  387; 

death,  60;  m.  &  s.  307;  pi.  349. 

V.  Redding  (34  L.R.A.  767,  140  Ind.  101, 

39  N.  E.  921)  app.  216;  car.  204. 
Russell  V. 

State  ex  rel.  Sheets  v. 

V.  Sullivan  (27  L.R.A.  840    141  Ind.  83, 

40  N.  E.  138)  charities,  140;  m.  &  s. 
658. 

W^ald  V. 
Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Cheevers 
(24  L.R.A.  156,  149  111.  430,  37  N.  E. 

49)   high.  124. 
V,  Feet   (19  L.R.A.  467,  152  Pa.  488,  25 

Atl.  612)   adv.  pos.  78;  eject.  10. 
Pittsburg,  J.  E.  &  E.  R.  Co.,  Loiraine  v. 
Pittsburg  Junction  R.  Co.,  Enright,  v. 
Pittsburg,  0.  V.  &  C.  R.  Co.,  Rodefer  v. 
Pittsburg  Times,  Conroy  v. 
Pittsburg,  W.  &  K.  R.  Co.  v.  Benwood  Iron 

Works    (2   L.R.A.   680,   31    W.   Va, 

710,  8  S.  E.  453)  em.  d.  99,  101,  113, 

120.  200. 
Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield 

Shoe  Co.   (60  L.R.A.   116,  71   N.  H. 

522,  53  Atl.  807)  1.  &  t.  173;  m.  &  s. 

724:  parties,  42;  prox.  c.  65. 
Pittsfield    Shoe   Co.,    Pittsfield   Cottonwear 

Mfg.  Co.  V. 
Place,  Mansfield  v. 
Plaisted,  Com.  v. 

V.  Hair  (5  L.R.A.  664,  150  Mass.  275,  22 

N.  E.  921)  h.  &  w.  106,  lu8,  117. 
Plant  V.  Woods   (51  L.R.A.  339,  176  Mass. 

492,  57  N.  E.  1011)   inj.  137. 
Planters'  Loan  &  Sav.  Bank,  Lyons  v. 
Planters'  Nat.  Bank,  Price  v. 
Planz  V.  Boston  &  A.  R.  Co.  (17  L.R.A.  835, 

157   Mass.   377,  32  N.   E.   356)    car. 

519. 
Plate  V.  Durst  (32  L.R.A.  404,  42  W.  Va.  63, 

24  S.  E.  580)   contr.  16. 
Piatt  V.  Mtna  Ins.  Co.   (26  L.R.A.  853,  153 

111.  113,  38  N.  E.  580)  ins.  887,  888, 

939. 
Lake  Shore  &  M,  S.  R.  Co.  v. 
V.  Wemple.     See  People  ex  rel.  Piatt  v. 

Wemple. 
Piatt  Bros.,  Waterbury  v. 
Piatt  Bros.  &  Co.  v.  Waterbury  (48  L.R.A. 

691,  72  Conn.  531,  45  Atl.  154)  app. 

552,  871;   em.  d.  363,  364,  365;  ev. 

1781,  2099,  2182,  2183;  inj.  209; 

max.  32;  mun.  corp.  495.  514;  nuis. 

58;   waters.  294,  300,  515,  518. 
Plattdeutsche  Volksfest  Verein,  Sebeck  v. 
Platzer,  Missouri  P.  R.  Co.  v. 
Plessy,  Ex  parte  (18  L.R.A.  639,  45  La.  Ann. 

80,  11  So.  948.     Aff'd  in  163  U.  S. 

537,  41  L.  ed.  256,  16  Sup.  Ct.  Rep. 

1138)  civ.  r.  13,  15,  16. 
Plimmer  v.  Poston.'  See  State  ex  rel.  Plim- 

mer  v.  Poston. 
Ploof  V.  Burlington  Traction  Co.  (^3  L.R.A. 

108,  70  Vt.  509,  41  Atl.  1017)   neg. 

21.3,  214,  269. 
Plum  V.  Kansas   City    (10  L.R.A.   ,371,   101 

Mo.  525,  14  S.  W.  657)   em.  d.  178, 

207;  int.  45,  46;  max,  58;  stat.  419. 
Plumb,  Attkisson  v. 
L.R.A,  Dig,— 210. 


Plumb  V.  Christie  (42  L.R.A.  181,  103  Ga.  686, 

30  S.  E.  759)  commerce,  100;  const. 

1.  1078;  inj.  10;  max.  139,  142;  mo- 
nopoly, 4;  parties,  11;  stat,  155, 
Plumber's  Supply  Asso.,  Hartnett  v. 
Plummer,  Chaddock  v. 

V.  Yost    (19  L.R.A.  110,  144  111.  68,  33 

N.  E.  191)  sch.  78. 
Plunkett,  Vanbebber  v. 
Pluns,  Dixon  v. 
Plympton  v.  Hall  (21  L.R.A.  675,  55  Minn. 

22,  56  N.  W.  351)  incomp.  p.  36,  40, 

43. 
Poe,  Dixon  v. 

Sandford  v.  > 

Pogue,  Dawson  v. 
Pohlman  v.  Dawson  (54  L.R.A.  913,  63  Kan. 

471,  65  Pac.  689)  contr.  734. 
Poidebard  Silk  Mfg.  Co.,  Gerli  v. 
Poincy,  Guillotte  v. 
Poindexter,  May  v. 
Point  Bridge  Co.,  Pittsburgh  &  W.  E.  Pass. 

R.  Co.  V. 
Poling  V,  Ohio  River  R.  Co.  (24  KRA.  215, 

38  W.  Va.  645,  18  S.  E.  782)   app. 

230,   708;    ev.    1015;    pi.   326;    r.   r. 

87,  116. 
Polk,  Branch  v. 

V.   Linthicum    (69  L.R.A.  920,  100  Md. 

615,  60  Atl.  455)  trusts,  122,  123. 
McMahon  v. 
Polk  County,  State  ex  rel.  Utick  v. 
Pollak,  Vandiver  v. 
Pollard,  Union  C.  L.  Ins.  Co.  v. 
PoUasky    v     Minchener    (fl    L.R.A.    102,   81 

Mich.  280,  46  N.  W.  5)  libel,  5,  53, 

119;  max.  138, 
V.   Schmid    (.55    L.R.A.    614,    128    Mich. 

699,  87  N.  W.  1030)  mun.  corp.  97. 
Polley  V.  Hicks  (41  L.R.A.  858,  58  Ohio  St. 

218,  50  N.  E.  809)   gift,  58. 
V.  Johnson  (23  L.R.A.  258,  52  Kan.  478, 

35  Pac.  8)   fraud,  6;  levy,  23. 
Pollock,  Cutter  v. 

V.  Hall.     See  United  States  ex  rel.  Pol- 
lock v.  Hall. 
Pope  V. 
Spencer  v. 
Poison  v.  Stewart  (36  L.R.A.  771,  167  Mass. 

211,  45  N.  E.  737)  conflict,  105,  106; 

contr.  77;  cov.  5;  pi.  599;  release,  I. 
Pomeroy,  Mason  v. 
Pomeroy's   Appeal    (4  L.R.A,  367,   127   Pa. 

492,  18  Atl.  4)  ex.  &  ad.  147. 
Pomeroy  Nat.  Bank,  Armstrong  v. 
Pomponio  v.  New  York,  N.  H.  &  H.  R.  Co. 

(32    L.R.A.    530,   66   Conn.    528,    34 

Atl.  491)  neg.  101;  r.  r.  167. 
Pomroy-Grace,  Condon  v. 
Ponca  City  Land  &  Improv.  Co.,  Myatt  v. 
Pond,  Holderman  v. 

V.  Sheean  (8  L.R.A.  414,  132  111.  312,  23 

N.  E.  1018)   contr.  165,  193,  255. 
Sparrow  v. 
Ponder,  Brunswick  &  W.  R.  Co.  v. 
Pontiac  v.  Talbot  Paving  Co,  (48  L,R.A.  326, 

94  Fed.  65,  96  Fed.  679,  36  C.  C.  A. 

88,  37  C.  C.  A.  556)   app.  729;  pub. 

imp.  .38,  43. 
Pontiac,  0.  &  N.  R.  Co.,  Marshall  v. 
Pontiac,  0.  &  P.  A.  R.  Co.,  Ten  Eyck  v. 
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Pool  V.  Anderson  (1  L.R.A.  712.  116  Ind.  88, 
18  N.  E.  445)  bills  &  n.  117. 
Brown  v. 
Poole,  Cone  Export  &  Commission  Co.  v. 
V.  Consolidated  Street  R.  Co.  (25  L.R.A. 
744,  100  Mich.  379.  59  N.  W.  390) 
car.  509,  511;  tr.  291a,  632. 
Leonard  v. 
Poor,  McConnell  v. 

Palmer  v. 
Pope  V.  Farmers'  Union  &  M.  Co.  ( 53  L.R.A. 
673,    130    Cal.    139,    62    Pac.    384) 
wareh.  10. 
V.  Hanke  (28  L.R.A.  568,  155  111.  617,  40 
N.  E.  839)    bills  &  n.  211;   conflict, 
5.  38:  contr.  523;  tr.  216. 
V,   Pollock    (4   L.R.A.   255.   46   Ohio   St. 

367,  21  N.  E.  356)  mal.  pros.  24. 
V.  Vajen    (6   L.R.A.   688,    121   Ind.   317, 

22  N.  E.  308)    nov,.  1. 
Weston  Paper  Co.  v. 
V.  Williams   (66  L.R.A.  398,  98  Md.  59, 
56  Atl.  543.    AflF'd  in  193  U.  S.  621, 
48  L.  ed.  817,  24  Sup.  Ct.  Rep.  573) 
const.  1.  332;   elections,  59. 
Pope  Mfg.  Co.,  Williams  v. 
Poppleton  V.  Yamhill  County  (7  L.R.A.  449, 
18  Or.  377,  23  Pac.  253)   taxes,  149, 
389,  468. 
Pors,  State  ex  rel.  Davis  &  S.  Lumber  Co.  v. 
i.  ortige  Bd.  of  Health  v.  Van  Hoesen    (14 
L.R.A.  114,  87  Mich.  533,  49  N.  W. 
894)   corp.  76;  em.  d.  92. 
Porter,  Bovee  v. 
Lawrence  v. 
V.  Pierce   (7  L.R.A.  847,  120  N.  Y.  217, 

24  N.  E.  281)   time    21. 
V.  Powell   (7  L.R.A.   176,  79  Iowa,  151, 

44  N.  W.  295)   inf.  9,  15. 
V.  Ritch    (.39  L.R.A.  353.  70  Conn.  235, 
39  Atl.  169)  app.  546;  const.  1.  819; 
ev.   1527,   1558,  2072;   incomp.  p.  4, 
5. 
State  ex  rel.  Fisk  v. 
V.  Traders'  Ins.  Co.  (52  L.R.A.  424,  164 
N.  Y.  504,  58  N.  E.  641)   app.  786; 
ins.  1242. 
TuU  (22  L.R.A.  613,  6  Wash.  408,  33 
Pac.  965)  1.  &  t.  204. 
voorhees.  Miller,  &  Co.  v. 
V.  Woodhouse    (IS  L.R.A.  64,  59  Conn. 
568,  22  Atl.  .300)  deed,  6,  15. 
Port  Huron,  Harrington  v. 

V.  Jenkinson  ((i  L.R.A.  54,  77  Mich.  414. 
43  N.  W.  923)  crim.  I.  3;  high.  208; 
pub.  imp.   7. 
Lee  V. 
Port  Huron  Engine  &  T.  Co.,  Bowen  v. 
Port  Huron  Live-Stock  Asso.,  Olson  v. 
Port  Jervis  Gaslight  Co.,  Bohan  v. 
Portland,  Church  v. 

Esberg-Gunst  Cigar  Co.  v. 
Jones  v. 
King  V. 
Lewis  V, 

Oregon  &  C.  R.  Co.  v. 
V.  Portland  Bituminous  Paving  &  I.  Co. 
(44  L.R.A.  527,  33  Or.  .307,  52  Pac. 
28)    bonds,   15,    16;    contr.   306;    es- 
lop.    1. 
Poulsen  V. 
Portland  &  B.  St.  R.,  Rogers  v. 


Portland  &  C.  E.  R.  Co.,  Watson  v. 
Portland  &  W.  V.  R.  Co.,  Moakler  v. 
Portland  Bituminous  Pav.  &  I.  Co.,  Port- 
land V. 
Portland  Cable  R.  Co.,  Meier  v. 
Portland  Flouring  Mills  Co.,  Anderson  v. 
Portland  Gas  Co.,  Mackin  v. 
Portland  Gen.  Elec.  Co.,  Boyd  v. 

Perham  v. 
Portland    Hibernian    Benev.    Soc.    v.    Kelly 

(30  L.R.A.  167,  28  Or.  173,  42  Pnc. 

3)    estop.  28;   inj.   352;   taxes,  282, 

307. 
Portland    Hospital,    United    States    Invest. 

Corp.  V. 
Portland    Lumbering   &    Mfg.    Co.    v.    East 

Portland    (6  L.R.A.  290,   18  Or.  21. 

22   Pac.  536)    contr.  863;   corp.   125, 

172;   pub.  imp.  6. 
Portland   Natural   Gas   &   0.   Co.   v.   Keen. 

See  Portland  Natural  Gas  &  O.  Co. 

V.  State  ex  rel.  Keen. 
V.  State  ex  rel.  Keen    (21    L.R.A.   639. 

135  Ind.  54,  34  N.  E.  818)   gas,  8; 

niand.   93. 
Stave  ex  rel.  Snyder  v. 
Portland  Trust  Co.,  Killingsworth  v. 
Port  of  Portland,  Cook  v. 
Port  Royal  &  A.  R.  Co.  v.  King  (24  L.R.A. 

730,  93   Ca.   63,   19   S.   E.   809)    re 

ceiv.   140. 
Port  Royal  &  W.  C.  R.  Co.,  Hill  v. 

Miami  Powder  Co.  v. 
Port  Royal  Min.  Co.  v.  Hagood    (3  L.R.A. 

841,  30  S.  C.  519.  9  S.  E.  686)  const. 

1.   164,  454;    lie.  33;   mand.  38,  201, 

202. 
Portrum,  Murphy  v. 
Portsmouth  Gas  Co.  v.  Sanford  (45  L.R.A. 

246,  97  Va.  124,  33  S.  E.  516)  gam. 

26. 
Portsmouth,  K.  &  Y.  Street  R.  Co.,  Mardenv. 
Port  Townsend,  Kuhn  v. 
Portuguese  Beneficial  Asso.  Paulino  j. 
Poska   V.   Stearns    (42   L.R.A.   427,   56  Neb. 

541,  76  N.  W.  1078)   sale,  173. 
Posnett  V.   Marble    (11    L.R.A.   162,  62   Vt. 

481,    20    Atl.    813)    app.    1214;    ev. 

1454;    libel.  39,  40,  41,  42,   155;   pi. 

380.  .382,  383;   tr.  805. 
Post,    Baltimore    &    0.    Employees    Relief 

Asso.  V. 
Isham  V. 
v.  Kenerson  (52  L.R.A.  552.  72  Vt.  341, 

47  Atl.  1072)  ev.  920,  923. 
V.  Mechanics'  Bldg.  &  L.  Asso.  (34  L.R. 

A.  201,  97  Tenn.  408,  37  S.  W.  216) 

bldg.  asso.   10,  26,  38,  76. 
v  Southern  R.  Co,    (55  L.R.A.  481.  103 

Tenn.  184,  52  S.  W.  301)   car.  1006, 

1007.  1008;  consp.  179;  cts.  436;  ev. 

20,32;  inj.  9,  38;  partn.  14. 
v.  United  Sta'tes  (70  L.R.A.  989,  67  C. 

C.  A.  569.  135  Fed.  1)  ev.  219,  233; 

indict.  106:  p.  o.  13;  tr.  708. 
V.  Weil    (5   L.R.A.   422.   115  N.   Y.   361, 
22  N.  E.  145)  COY.  39,  40,  113;  deed, 

42:    real   p.  2,   3;    v.   &   p.  27. 
Postal  Teleg.  Cable  Co.  v.  Baltimore  (24  L. 

R..\.  161.  79  Md.  502.  29  Atl.  819. 
A  (I'd  in  156  U.  S.  210.  39  L.  ed. 
399,  15  Sup.  Ct.  Rep.  30G)  teleg.  XL 
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Postal  Teleg.  Cable  Co.,  Brown  v. 

V.  Eaton    (39    I..R.A.   722,   170  111.   513, 
49  N.  E.   365)    eject.   9,  22;    em.   d. 
404. 
V.  Lathrop    (7  L.R.A.  474,  131   111.  575. 
23  N.  E.  583)  app.  819,  1044;  teleg. 
66.  07,  68. 
Mobile  &  0.  R.  Co.  v. 
Shaw  V. 
Smith  V. 
Stowers  V. 
Sweet  V. 
Postell,  Bonte  v. 
Poston,  State  ex  rel.  Plimmer  v. 
Post  Printing  &  P.  Co.  v.  Insurance  Co.  of 
N.  A.    (44  L.R.A.  272,  189  Pa.  300, 
42  Atl.  192)   ins.   1102. 
Potter,  Atchison,  T.  &  S.  F.  R.  Co.  v. 

V.  Berry  (N.  J.  Err.  &  App.)   ^i  L.R.A. 
297,  53  N.  J.  Eq.  151,  32  Atl.  259) 
incomp.  p.  48.' 
V.  Gilbert   (35  L.R.A.  580,  177  Pa.   159, 

35  Atl.  597)   assign,  for  cred.  15. 

V.  Jones   (12  L.R.A.  161,  20  Or.  239.  25 

Pac.   769)    wills,   92,   92a,   92b,    102. 

V.  Saginaw  Union  Street  R.  Co.  (10  L. 

R.A.    176,  83   Mich.   285,  47   N.   W. 

217)  inj.  17-9,  31. 

V.  State    (64   L.R.A.   942,    162   Ind.  213, 

70  N.  E.   129)   homi.  8. 
V.  The  Majestic  (23  L.R.A.  746.  9  C.  C. 
A.   161.  20  U.  S.  App.  503,  60  Fed. 
624.     Rev'd  in  166  U.  S.  375,  41  L. 
ed.  1039,  17  Sup.  Ct.  Rep.  597)  car. 
736.   737:    conflict,  87. 
Pottlitzer  Bros.  Fruit  Co.,  Sanders  v. 
Potts,  Benedick  v. 

V.  Breen  (39  L.R.A.  152,  167  III.  67,  47 

N.  E.  81)  sch.  14,  17,  26. 
V.  Schmucker    (35    L.R.A.    392,    84    Md. 
535,  36  Atl.  592)   banks,  318;  corp. 
780;  estop.  84.. 
State  V. 
Pottsville  Iron  &  S.  Co.,  Com.  v. 
Poulin  V.  Canadian  P.  R.  Co.  (17  L.R.A.  800, 
6   U.    S.   App.   298,   52   Fed.    197,   3 
C.  C.  A.  23)   car.  381,  590. 
Poulsen  V.  Portland   (1   L.R.A.  673,  16  Or. 
450,  19  Pac.  450.    AfT'd  in  149  U.  S. 
30,  37  L.  ed.  637,  13  Sup.  Ct.  Rep. 
750)  const.  1.  891a;  cts.  478;  drains, 
6;  in.].  370,  371;  parties,  122,  123. 
Powder  Co.  v.  Railroad  Co.  (14  Sawy.  560.) 
See  Giant  Powder  Co.  v.  Oregon  P. 
R.  Co. 
V.  Railroad  Co.   (38  S.  C.  78).     See  Mi- 
ami  Powder   Co.   v.   Port   Royal   & 
W.  C.  R.  Co. 
V.  Railroad   Co.    (113   Tenn.   382).     See 
Hercules   Powder   Co.  v.  Knoxville, 
L.  &  J.  R.  Co. 
Powder  River  Live  Stock  Co.,  Lamb  v. 
Powdet   Works   v.   Railroad   Co.    (113   Cal. 
329).    See  California  Powder  Works 
v.  Atlantic  &  P.  R.  Co. 
Powell  V.  Bentley  &  G.  Furniture  Co.    (12 
L.R.A.  53.  34  W.  Va.  804,  12  S.  E. 
1085)   nuis.  11.  12.  124. 
V.  Campbell  (2  L.R.A.  615,  20  Nev.  232, 
20   Pac.    156)    divorce,   103;    eq.   58; 
lis  p.  16,  17;  max.  121. 


Powell,  Farkas  v. 

v.  Kelly   (3  L.R.A.  139,  82  Ga.  1,  9  S. 
E.   278)    app.   553;    fraud,   con.   21; 
sale,  5. 
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Schuyler  Nat.  Bank,  BoUong  v. 
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-Md.  314,  26  Atl.  409)  spec.  p.  18. 

Schwartz,  Block  v. 
Blum  v. 
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A.   221,  46  N.  J.   Eq.   560,  20  Atl. 

259)  assign.  21. 
Scituate,  Marsh  v. 
Scofield  V,  Pennsylvania  Co.  (56  L.R. A.  2:i, 
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tr.  413;   wit.  2. 
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25. 
V.  Fishblate    (30  L.R.A.  696,  117  N.  C. 
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V.  Ford   (68  L.R.A.  469,  45  Or.  531,  78 

Pac.    742)    app.    716,   761;    assump. 

39,  45,  46;  max.  43,  45,  65,  66,  164; 
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228,  63   S.  W.  459.     Writ  of  error 
dismissed  in  189  U.  S.  508,  47  L.  ed. 
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214,  229,  230;   pi.  316. 
v.  Midland  Steel  Co.  (52  L.R.A.  307.  155 
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157,    87    Minn.    97,    91    N.    W.    304. 

Aff'd   in   193   U.   S.    167.   48   L.   ed. 
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Tex.  458.  17  8.  W.  .32)  deed.  98. 
Sellers  Chapel  M.  E.  Church,  Re  (11  L.R.A. 
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State  V.  Black  (14  L.R.A.  205,  109  N.  C.  856, 

13  N.    E.    877)    app.    1G9;    assault, 
26. 

▼.  Black  River  Phosphate  Co.  (21  L.R.A. 
189,  32  Fla.  82,  13  So.  G40)  abate- 
ment, 30;   phosphate;   pi.   159. 

Blum  V. 

V.  Boardman  (46  L.R.A.  750,  93  Me.  73, 
44Atl.  118)   mun.  Corp.  137,138,139. 

V.  Boneil  (10  L.R.A.  60,  42  La.  Ann. 
1110,  8  So.  298)  crim.  1.  68,  213; 
lot.  7. 

Booher  v. 

V.  Boston  Club  (20  L.R.A.  185,  45  La. 
Ann.  585,  12  So.  895)  clubs,  1; 
intox.  8,  107. 

V.  Bowers  (15  L.R.A.  199,  35  S.  C.  262, 

14  S.  E.  488)  crim.  1.  40„45. 

V.  Bowles  (69  L.R.A.  176,  7(J'  Kan.  821, 

79  Pac.  726)  crim.  1.  42,  43;  ev.  28; 

indict.  6. 
Brackenridge  v. 
V.  Bradford    (47   L.R.A.    144,   78    Minn. 

387.   81    X.   W.   202)    bicycle  paths, 

2,  3;  indict.  69. 
T.  Bradneck    (43    L.R.A.   620,   69   Conn. 

212,  37  Atl.  492)   app.  947;  ev.  869, 

1596;'  wit.  164. 
T.  Brady  (9  L.R.A.  606,  44  Kan.  435,  24 

Pile.  948)   libel,  21,  36.  170. 
y.  Brady  (56  L.R.A.  693,  100  Iowa,  191, 

69   X.    W.   290)    app.   904;    ev.    991, 

1013,  1029,  2002;  jury,  99. 
Bragg  V. 
V.  Brewer  (19  L.R.A.  362,  38  S.  C.  263, 

16  S.  E.  1001)  bast.  6,  7. 
V.  Brewster  (42  L.R.A.  444,  70  Vt.  341, 

40  Atl.   1037)   gr.  jury,  2. 
V.  Broadbelt  (45  L.R.A.  433.  89  Md.  565, 

43  Atl.  771)  const.  1.  465,  1063,  1066. 
Brock  V. 
Brott  V. 
V.  Brown   (68  L.R.A.  889,  37  Wash.  97, 

79  Pac.  635)   const.  1.  1033. 
V.  Buchanan    (59  L.R.A.   342,  29  Wash. 

602,  70  Pac.  52)  const.  1.  716. 
▼.  Burbee   (19  L.R.A.  145.  65  Vt.  1,  25 

Atl.    964)    app.   929;    ev.    1787;    tr. 

112:  wit.  147. 
V.  Burgdoerfer   (14  L.R.A.  846,  107  Mo. 

1.  17  S.  W.  646)   app.  57;   const.  1. 

611,  938;   Stat.  149,  230,  427. 
Burt  V. 
V.  Burt   (6  L.R.A.  79,  41  La.  Ann.  787, 

6  So.  631)  n.  t.  .52;  wit.  160. 
V.  Burt  (62  L.R.A.  172,  17  S.  D.  7,  94  N. 

W.  409)  wit.  33. 
V.  Bush  (13  L.R.A.  607,  47  Kan.  201.  27 

Pac.  834)   elections,  52;   indict.  32; 

Stat.  229. 
V.  Buswell    (24  L.R.A.  68,  40  Neb.   158, 

58  X.  W.  728)   phvs.  24. 
V.  Butler   (25  L.R.A.  434,  8  Wash.  194. 

35  Pac."  1093)  crim.  1.  44. 
V.  Butts  (19  L.R.A.  725.  3  S.  D.  577,  54 

X.    W.    603)    ev.    295;    health,    18; 

indict.  33. 
V.  Cadigan    (57  L.R.A.  666,  73  Vt.  245, 

50    Atl.    1079)    const.    1.    .306.    367; 

Stat.  442. 
▼.  Cairns  (58  L.R.A.  55.  64  Kan.  782,  68 

Pac.  621)  intox.  101;  sale.  19. 


State  V.  Caldwell  (41  L.R.A.  718,  50  La.  Ann. 

666,  23  So.  869)   const.  I.  103. 
v.  Calhoun  (18  L.R.A.  838,  50  Kan.  523, 

32   Pac.   38)    coram   nobis,   1,  2,  3; 

ev.  1494,  1691. 
V.  Campbell    (21    L.R.A.    169,   53   Minn. 

354,  55  N.  W.  553)  cts.  451,  452,  453, 

454. 
y.  Camp  Sing  (32  L.R.A.  035,  18  Mont. 

128,  44  Pac.  516)  cts.  485;  lie.  59. 
V.  Canal  &  C.   R.   Co.    (56  L.R.A.  287, 

50  La.  Ann.  1189,  24  So.  265.     Writ 

of  error  dismissed  in  44  L.  ed.  1221, 

20  Sup.  Ct.  Rep.  1027)  const.  1.  963; 

max.  142;  mun.  corp.  191. 
C.  &  J.  Michel  Brewing  Co.  v. 
Carl  v. 
Carr  v. 
V.  Carter  (4  L.R.A.  621,  98  Mo.  431,  II 

S.  W.  679)  app.  378. 
V.  Central  of  Ga.  K.  Co.  (48  L.R.A.  351, 

109  Ga.  716,  35  S.  E.  37)  consp.  168. 
Central  R.  Co.  v. 
V.  Chapman  (10  L.R.A.  432,  1  S.  D.  414, 

47  N.  W.  411)   app.  251,  567;  com- 
merce,   127;     ev.    243;     intox.    89; 

judges,  48;  jurv,  102. 
V.  Chauvet    (51    L.R.A.   630,    III    Iowa, 

687,  83  X.  W.  717)  disord.  h.  3;  ev. 

2374. 
V.  Chicago,  B.  &  Q.  R.  Co.  (3  L.R.A.  554, 

37  Fed.  497)   remov.  2,  3. 
V.  Chicago,  M.  &  St.  P.  R.  Co.  (4  L.R.A. 

298,  77  Iowa,  442,  42  X.  W.365)  ev. 

1982;  high.  105.  106,  152;  indict.  26. 
V.  Chicago,  M.  &  St.  P.  R.  Co.  (38  L.R.A. 

672,  68   Minn.   381,  71   N.  W;  400) 

const.   I.   1015. 
v.  Chichester    (11    L.R.A.    104,   31    Xeb. 

325,  47  N.  W.  934)  elections,  279. 
Chinn  v. 
Claiborne  v. 
Clair  V. 
V.  Clarke  (39  L.R.A.  670,  69  Conn.  371, 

.37  Atl.  975)    mun.  corp.  150. 
V.  Coleman  (69  L.R.A.  381.  186  Mo.  151, 

84   S.   W.   978)    app.   336,   592,   635, 

1058,  1076,  1 101;  ev.  1695;  homi.  30, 

33;   indict.  17;  tr.  617,  641,  863. 
Coleman  v. 
v.  CoUett    (64  L.R.A.  204,  72  Ark.  167, 

79  S.  W.  791)  Sunday,  14. 
Collins  V. 
V.  Collins  (3  L.R.A.  394,  16  R.  1.  371,  17 

Atl.   131)   bicvcle,  20. 
V.  Conlon   (31   L.R.A.  55,  65  Conn.  478, 

33  Atl.  519)  const.  1.  475. 
V.  Cook  (58  L.R.A.  625,  66  Ohio  St.  566, 

64  X.  E.  567)   contpt.  96;  cts.  2.59; 

pi.  439. 
V.  Cook   (62  L.R.A.  174,  107  Tenn.  499, 

64   S.  W.   720.     Writ   of  error  dis- 
missed in  187  U.  S.  639,  47  L.  ed. 

344,  23  Sup.  Ct.  Rep.  847)   const.  1. 

363,  953;  pat.  18. 
Cook  v. 
V.  Cooler  (3  L.R.A.  181,  30  S.  C.  105,  8 

S.    E.    692)    const.    1.    102;    crim.   1. 

212;  j.  p.  19;  n.  t.  31. 
V.  Coop  (41  L.R.A.  501.  52  S.  C.  508,  30 

S.  E.  609)  commerce,  158. 
Cooper  V. 
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State  V.  Corbett    (24  L.R.A.  498,  57  Minn. 

345,  59  N.  W.  317)   car.  1021;  com- 
merce, 40;  const.  1.  422,  751,  1079. 
V.  Cornish  (11  L.R.A.  191,  66  N.  H.  329, 

21  Atl.  180)   poor,  1. 
Costello  V. 
V.  Cotts  (55  L.R.A.  176,  49  W.  Va.  615, 

39  S.  E.  605)  n.  t.  41,  46,  84. 
V.  Cowdery  (48  L.R.A.  92,  79  Minn.  94, 

81  N.  W.  750)  wareh.  3c,  6. 
Cox  V. 
Craig  V. 
Crawford  v. 
V.  Crawford  (46  L.R.A.  312,  8  N.  D.  539, 

80  N.  W.  193)  burg.  3;  ev.  2288. 
V.  Creeden  (7  L.R.A.  295,  78  Iowa,  556. 

43   N.   W.   673)    commerce,   28,   99; 

intox.  97. 
V.  Crescent  Creamery  Co.  (54  L.R.A.  466, 

83  Minn.  284,  86  N.  W.  107)  const. 

1.  1062. 
V.  Crook  (29  L.R.A.  260,  115  N.  C.  760, 

20  S.  E.  513)  crim.  1.  242. 
Crown  Cork  &  S.  Co.  v. 
V.  CuUins  (24  L.R.A.  212,  53  Kan.  100, 

36  Pac.  56)  intox.  96. 
Cumberland  &  P.  R.  Co.  v. 
V.  Currie    (69   L.R.A.   405    (N.   D.)    102 

N.  W.  875)   crim.  1.  62,  66,  67;  tr. 

744. 
V.  Cutshall    (16  L.R.A.   130,   110  N.  C. 

538,  15  S.  E.  261)  conflict,  245,  246. 
Dailey  v. 
DaKota  Synod  v. 
V.    Dalrymple    (3    L.R.A.    372,    70    Md. 

294.  17  Atl.  82)   taxes,  624,  625. 
V.  Dalton   (48  L.R.A.  775,  22  R.  I.  77, 

46  Atl.  234)   const.  1.  762. 
Daniels  v. 

V.  Davis   (14  L.R.A.  206,  109  N,  C.  809, 

13  S.  E.  883)  forcible  e.  7. 
Debney  v. 
Delafoile  v. 
Dickhaut  v. 
Donahue  v. 
Dorsey  v. 
V.   Dow    (53  L.R.A.  314,  70  N.  H.  286, 

47  Atl.734  (const.  1.984;   fisheries,  7. 
V.  Dowell  (8  L.R.A.  297,  106  N.  C.  722, 

11  S.  E.  525)   crim.  1.  12;  max.  89; 

rape,  5. 
Drysdale  v. 
V.  Duckworth    (39  L.R.A.  365,  5  Idaho, 

642,  51  Pac.  456)   commerce,  1,  13; 

const.  1.  383. 
Dugan  V. 
V.   Duket    (31   L.R.A.  515,  90  Wis.  272, 

63  N.   W.   83)    marriage,  3,   60.   61. 
V.  Duluth  Gas  &  Water  Co.  (57  L.R.A. 

63,   76   ]Minn.    96,   78   N.   W.    1032) 

Stat.   115;   taxes,  45,   178,  206,  466. 
Dunn  V. 
V.    Dupaquier    (26    L.R.A.    162.    46    La. 

Ann.    577,    15    So.    502)     const.    1. 

466,  1065;   crim.  1.  101;  em.  d.  204. 

search,    1. 
V.  Eason   (23  L.R.A.  520,  114  N.  C.  787, 

10  S.  E.  88)  bound.  10;  num.  corp. 

127. 
V.  Easton  Social,  L.  &  M.  Club  (10  L.R. 

A.  64.  73  Md.  97,  20  Atl.  783)  clubs, 

2;   intox.  110. 


State  V.  Eaves  (8  L.R.A.  259,  106  N.  C.  752, 

11   S.   E.   370)    crim.   1.   139;    intox. 
.    150. 
Edwards  v. 
V.  Edwards  (25  L.R.A.  504,  86  Me.  102, 

29   Atl.   947)    const.   1.   736;    contr. 

381. 
V.  Edwards  (52  L.R.A.  858,  61  Neb.  181, 

85  N.  W.  43)   banks,  267,  320;  ev. 

706. 
V.  Edwards   (59  L.R.A.  465,  51  W.  Va. 

220,  41   S.   E.  429)    ev.   1037;   false 

impr.   3,  4;    indict.   108;    search,   3; 

tr.  219. 
V.   Edwards    (69   L.R.A.   667,   94   Minn. 

225,  102  X.  W.  697)  commerce,  146; " 

estop.    120;    factors,   3,   8,   13. 
'  V.  Eifert   (38  L.R.A,  485,  102  Iowa,  188, 

65  N.  W.  309,  71  N.  W.  248)  banks, 

387;    indict.   21;    wit.  84. 
EUerbee  v. 
V.  Emert   (11  L.R.A,  219,  103  Mo.  241, 

15   S.   W.   81.     Aff'd   in   156   U.   S. 

296,  39  L.  ed.  430,  5  Sup.  Ct.  Rep. 

68)    commerce,   140. 
V.  Evans  (28  L.R.A.  127,  15  Mont.  539, 

39  Pac.  850)    forg.  13. 
V.  Evenson*(r)4  L.R.A.  77,  122  Iowa,  88, 

97  N.  W.  979)  assault,  32. 
Evers  v. 
Exum  v. 
Fanton  v. 
v.  Farrington   (28  L.R.A.  395,  59  Minn. 

147,  60  N.  W.   1088)    indict.  56. 
v.   Faudre    (63   L.R.A.   877,  54  W.  Va. 

122,  46  S.  E.  269)  ferrv,  2,  9. 
V,  Finch   (46  L.R.A.  437,  78  Minn.  118, 

80  N.  W.  856)   indict.  75;   lie.   134, 

142. 
V.  Fire  Creek  Coal  &  C.  Co.   (6  L.R.A. 

359,  33  W.  Va.   188,  10  S.  E.  288) 

const.  1.  543. 
V,  Flanagan  (22  L.R.A.  430,  38  W.  Va. 

53,  17  S.  E.  792)  intox,  148. 
Ford  V. 
Fort  V. 

Ft.  Worth  &  D.  C.  R.  Co,  v. 
v.  Foster   (29  L.R.A.  226,  5  Wyo.  199, 

38   Pac.   926)    assign,   for   cred.   82. 

100;  banks,  324,  326;   ev.  708. 
V.  Foster   (50  L.R.A.  339,  22  R.  I.  163, 

46  Atl.  833)  const.  1.  472,  1024;  cts. 

98,   484;    crim.   1,   201;    lie.   54,   76, 

77,  161;  max,  67. 
Foutch  V. 
French  v. 
V.  Fulker    (7   L.R.A.   183,  43  Kan.  237, 

22  Pa«.  1020)   commerce,  98,  123. 
Fuller  V. 
Gamble  v. 
V.  Garbroski   (.56  L.R.A.  570,  111   Iowa, 

496.  82  X.  W.  959)   const.  1.  485. 
V.  Gardner   (31  L.R.A.  660,  54  Ohio  St. 

24,  42  X.  E.  999)   officers,  167. 
V,  Gardner    (41  L.R.A.  689,  58  Ohio  St. 

.599,   51    X.    E.    136)    const.   1.    517, 

999,  1029, 
Garlitz  v, 
V,  Gaymon  (31  L.R.A.  489,  44  S.  C,  333y 

22  S.  E.  305)  ev.  168. 
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State  V.  Geer  (13  L.R.A.  804,  61  Conn.  144, 

22   Atl.    1012.     Aff'd    in    161    U.    S. 

510,  40  L.  ed,  793,  16  Sup.  Ct.  Rep. 

600)    commerce,   81;    game,   4. 
V.  Georgia  Co.  (19  L.R.A.  485.  112  N.  C. 

34,  17  S.  E.  10)  taxes,  485,  486,  488, 

489. 
V.  Gerhardt    (33    L.R.A.    313,    145    Ind. 

439,  44  N.  E.  469)  const.  1.  39;  cts. 

140,  486;   crim.   1.  4;   intox.  39,  47, 

48,  57,  65,  81,  82;  stat.  66,  234,  235, 

463,  597. 
V.  Gerry   (38  L.R.A.  228,  68  N.  H.  495, 

38  Atl.  272)    app.  146;   crim.  1.  81, 

124;  jury,  55. 
V.  Gibbs   (10  L.R.A.  749,  10  Mont.  213, 

25  Pac.  289)  app.  983,  1104a;  contin. 

18;  ev.  776,  1938,  2386.  \ 
Gibney  v. 
Gill  V. 
V.  Gillilan    (57   L.R.A.  426,   51   W.   Va. 

278,  38  S.  E.  516)  crim.  1.  194,  195, 

196. 
▼.  Gilman  (6  L.R.A.  847,  33  W.  Va.  14G. 

10  S.  E.  283)    intox.  6;    max   .50. 
▼.    Gladson    (24   L.R.A.    502,    57    Minn. 

385,    59   N.    W.    487.     Aff'd    in    166 

U.  S.  427,  41  L.  ed.  1064,  17  Sup.  a. 

Rep.    627)     car.    1145,    1146;    com- 
merce, 72. 
V.  Gleim    (31  L.R.A.  294,  17  Mont.   17, 

41    Pac.    998)    app.    1091;    ev.    877, 

2366;   indict.  20;   jury,  97;  tr.  705, 

748;  wit.  112,  155. 
T.  Goodwill    (6  L.R.A.   621,  33  W.  Va. 

179,  10  S.  E.  285)  const.  1.  541,  559; 

max.  139,  142, 
Gordon  v. 
Gore  V, 
V,  Gorham    (25   L.R.A.   810,   115  N.   C. 

721,  20  S.  E.  179)  commerce,  95,  96. 
▼,  Gramm   (40  L.R.A.  690,  7  Wyo.  329, 

52  Pac.  533)    bonds,  78,  83;   e.stop. 

30;  trusts,  158. 
Grant  v, 
T.  Gravett   (55  L.R.A.  791,  65  Ohio  St. 

289,  62  N.  E.  325)  const.  1.  509,  677; 
max.  107;  phvs.  18. 

V,  Griffin  (41  L.R.A.  177,  69  N.  H.  1, 
39  Atl.  260)  const.  1.  949,  986;  em. 
d,  314;   max.  142;  stat.  288. 

▼.  Griswold    (33   L.R.A.   227,    67   Conn. 

290,  34    Atl.    1046)    crim.    1.    100; 
search,  2;  wit.  82,  108. 

Groves  v, 

V.  Grugin    (42  L.R.A.  774,  147  Mo.  39, 

47    S.   W.    1058)    app.    1059;    homi. 

16,  25,  26,  27;   tr.  221,  676 
V.  Guglielmo  (69  L.R.A.  466,  46  Or.  250, 

79  Pac.  577)  crim.  1.  82a,  82b,  119, 

122;   ev.  26;   indict.  7,  8,  17a,  17b; 

max.  124. 
Gulf,  C.  &  S,  F.  R.  Co,  V. 
Gustafson  v, 
V,  Hager    (48  L.R,A,  254,  61  Kan.  504, 

59  Pac.   1080)    crim.  1.  144,  155. 
T.  Haines    (44  L.R.A.  837,  51   I-a.  Ann. 

731,  25  So.  372)   app.  2.34;   crim.  1. 

55,  282;  rape,  4, 
Hale  V. 
V.  Hall  (28  L.R.A.  59,  114  N,  C,  909,  19 

S.  E.  002)  cts.  50. 


State  V.  Hall  (28  L.R.A.  289.  115  N,  C,  811,20 

S.  E.  729)   extrad.   14. 
V.  Hall    ((55  L.R.A.   151,   16   S.  D.  6.  91 

N.  W.  .325)  app.  561,  977;  -ev.  849; 

venue,  24. 
V.  Hamey  (57  L.R.A.  846,  168  Mo.  167^ 

65  S.  W.  946)  app.  504,  1264;  jury,. 

38.  67;   rape,  7;   tr.  920. 
V,  Hamlin    (25  L.R.A.  632,  86  Me.  495, 

30    Atl.    76)    const.    1.    440;    taxes,. 

555,  579,  580,  594. 
Hammons  v,-" 
v,  Hanson   (54  L.R.A.  468,  84  Minn.  42, 

86  N.  W.   768)    food,   8. 
v.  Harbourne   (40  L.R.A.  607,  70  Conn. 

484,  40  Atl,  179)   commerce,  10. 
Harper  v, 
V.  Harrington    (34   L.R.A.    100,    68   Vt. 

622,  35  Atl.  515)   const.  1.  482,  759, 

945,    948,    1097;    cts.    173,    174;    lie. 

Ill;  max.  142. 
V.  Harrison   (18  L.R.A.  224,  36  W.  Va. 

729,    15   S.   E.   982)    app.   527,   559; 

contin.  13;   crim.  1.   16,  22,   174;   n. 

t.  24,  32,  42,  45,  83. 
V.  Harrub   (15  L.R.A.  761,  95  Ala.  176, 

10    So.    752)    commerce,    79;    stat. 

179. 
v.  Hartley   (28  L.R.A.  33,  22  Nev.  342, 

40  Pac.  372)  app.  500,  1125;  ev. 
330;  gr.  jury,  7;  n.  t.  26;  tr.  714; 
864. 

V,  Haskins,     See  State  v.  Hoskins. 

V.  Haug    (29  L.R.A.   390,   95  Iowa,  413, 

64  N.  W.  398)   bound.  3. 
Haughn  v. 
V.  Haun    (47   L.R.A.   369,  61   Kan.   146,. 

59  Pac.  340)  const.  1.  558;  stat.  201, 
V.  Hay    (49  L.R.A.   588,   126  N.  C.   999, 

35   S.   E.   459)    ev.  232;   health.  21, 

22,  23,   24, 
V,  Hayes   (37  L.R.A.  116,  98  Iowa,  619, 

67  N.  W.  673)  larc.  9,  10. 
V.  Hazledahl    (16   L.R.A.    150,   2   N.   D. 

521,   52   N,   W,   315)    indict,  2,   14; 

jury,  114. 
Hechter  v, 
V.  Height    (59    L.R.A.    437,    117    Iowa, 

650,   91   N.   W.   935)    const.   1.   824; 

ev.  886,  1443,  1491,  2125;   max.  98; 

wit    152 
V.  Hendry     (54   L.R.A.    794,    156    Ind. 

392,  59  N.  E.  1041)  forg.  11. 
V.  Henley  (39  L.R.A.  126,  98  Tenn.  665, 

41  S.  W.  352,  1004)  const.  1.  589, 
590,  628,  1104;  cts.  101;  legis.  18; 
stat.  594;  wit,  204, 

Hickson  v, 

V.  Higgins    (27  L.R.A.  74,  60  Minn.   1» 

61  N.  W.  816)   forg.  4;  name,  5,  6. 
V.  Higgins   (38  L.R.A.  561,  51  S.  C.  51, 

28  S.  E.  15)  arrest,  2;  const.  1.  525; 

stat.  381,  382. 
V.  Higgs  (48  L.R.A.  446,  126  N.  C.  1014, 

35  S.  E.  473)  cts,  311;  mun,  corp, 
126,  152, 

V.  Hill    (20  L.R.A.  573,  37  Neb.  80,  55 

N.  W.  794)   officers,  158, 
V,  Hill   (50  L.R.A.  473,  126  N,  C,  1139, 

36  S,  E,  326)   const,  L  461. 
Hills  V, 

Hipp  V. 
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State  V.  Hirsch  (9  L.R.A.  170,  125  Ind.  207, 

24  N.   E.   1062)    ev.  37;    intox.   141, 

142. 
Hobbs  V. 
V.  Hogan    (52  L.R.A.   863,  63  Ohio  St. 

202.    58    X.    E.    572)    cany.    w.    1; 

const.  1.  308,  609,  931;  crim.  1.  207. 
V.  Hogriever    (45   L.R.A.   504,    152   Ind. 

652,  53  N.  E.  921)  const.  1.  538,  539; 

indict.  77;   stat.  57.  505. 
V.  Holden   (37  L.R.A.  108,  14  Utah,  96, 

46    Pac.    1105.     AfTd   in    169   U.   S. 

366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 

383)   const.  1.  1047. 
V.  Holden.     See  Holden  v.  Hardy. 
V.  HoUeyman   (45  L.R.A.  567,  55  S.  C. 

207,  31  S.  E.  362,  33  S.  E.  366)  com- 
merce,  103,   104. 
V.  Hoover    (10    L.R.A.    726,    107    N.    C. 

795,  12  S.  E.  451)   m.  &  s.  11. 
V.  Hope    (8    L.R.A.    608.    100    Mo.    347, 

13  S.  W.  490)   app.  297,  640;  crim. 

L  93;  tr.  32. 
Hopkins  v. 
v.     Horacek  (3  L.R.A.  687,  41  Kan.  87, 

21   Pac.  204)    intox.  113. 
V.  Hoskins  (25  L.R.A.  759,  58  Minn.  35, 

59   N.   W.   545)    onst.   1.   566,   1053, 

1165;    crim.   1.  220. 
V.  Hoskins     (27    L.R.A.    412,    60    Minn. 

168.  62  N.  W.  270)  indict.  45. 
V.  Hoskins    (47    L.R.A.    223,    109   Towa, 

656.  80  X.  W.   1063)   app.  895;   ev. 

1368;  libel,  154,  187. 
Houston  V. 
V.  Howard     (34    L.R.A.    178.    66    Minn. 

309.  68  N.  W.  1096)   indict.  35,  55, 

61,  84. 
V.  Howard   (58  L.R.A.  685,  64  S.  C.  344, 

42    S.    E.    173)    app.    655;    burg.    1. 
V.  Hubbard  (39  L.R.A.  860,  58  Kan.  797, 

51  Pac.  290)   embez.  7. 
V.  Hudson     (19    L.R.A.    775,    13    Mont. 

112.  32  Pac.  413)  cts.  44,  45. 
V.  Hull   (20  L.R.A.  609,  18  R.  I.  207,  26 

Atl.   191)    ev.  1755;   n.  t.  2;   tr.  58. 
Humphreys  v. 
Hunt  V. 
V.  Hunter  (8  L.R.A.  529,  106  N.  C.  796, 

11    S.    E.    366)    arrest,    19,   20,   21; 

const.  1.  823,  high.  47. 
Hurley  v. 
Hyman  v. 
V,  Hyman    (64  L.R.A.  637,  98  Md.  596, 

57    Atl.    6)     const.    I.    1022.    1056, 

1057;    cts.   142;    ev.   114. 
V.  Ide    (67   L.R.A.   280,   35   Wash.   576, 

77    Pac.    961)    poll    tax,    2;    taxes. 

352. 
V.  Indiana   &  I.   S.   R.   Co.    (18   L.R.A. 

502.  1.33  Ind.  69,  32  N.  E.  817)  car. 

669.   670,   671,   672;    commerce,   76; 

const.   1.   419.   620;    ev.   83;    pen.   3; 

stat.  .504;  tr.'174. 
International  Fraternal  Alliance  v. 
V.  Intoxicating   Liquors    (2   L.R.A.   408, 

76  Iowa.  243,  41  N.  W.  6)  intox.  90. 
V.  Irwin  (60  L.R.A.  716,  9  Idaho,  35,  71 

Pac.  608)   app.  1099;   dist.  atty.  1; 

wit.   106. 
V.  Itzcovitch  (37  L.R.A.  673,  49  La.  Ann. 

366,    21    So.    544)    num.    corp.    226. 


State,  Ivey  v. 

V.  Jackman    (42   L.R.A.  438,   69  N.  H. 

318.  41  Atl.  347)   const..  1.  323.  937, 

960;   em.  d.  2.33. 
V.  Jackson  (1  L.R.A.  370,  36  Fed.  258) 

extrad.    13;    hab. '  c.   43. 
.      V.  Jackson    (60    L.R.A.    739,    71    N.    H. 

552,  53  Atl.  1021)  cts.  124;  sch.  9, 10. 
Jannin  v. 
Johnson  v. 
V.  Jones   (22  L.R.A.  678,  113  N.  C.  669, 

18  S.  E.  249)  ev.  391;  hab.  c.  53. 
V.  Jones  (61  L.R.A.  777,  132  N.  C.  1043, 

43  S.  E.  939)   tresp.  20. 
Jones  V. 
Judefind  v. 
V.  Julow    (29  L.R.A.  257.   129  Mo.   163, 

31    S.   W.    781)    const.   1.    565.    708, 

1037. 
V.  Juneau   (24  L.R.A.  857,  88  Wis.  180, 

59  X.  W.  580)   ev.  2387;  lewdness; 

wit.  10. 
Justice  v. 
V.  Kaiser    (8  L.R.A.  584,  20  Or.  50,  23 

Pac.  964)    contpt.  4,  15,  69. 
Kansas  City  P.  &  G.  R.  Co.  v. 
V.  Karstendiek    (39  L.R.A.   520,  49  'La. 
-    Ann.    1621,    22    So.    845)     ani.    65; 

const.  1.  772;  mun.  corp.  201;   stat. 

268. 
v.  Kean   (48  L.R.A.  102.  69  X.  H.  122, 

45  Atl.  256)    high.  77. 
Keith  V. 
Kelch  V. 
Kenney  v. 

V.  Kent.     See   State   v.   Pancoast. 
V.  Kent    (27   L.R.A.   686,   4   X.   D.   577, 

62  X.  W.  631)   dist.  attv.  3,  4;   ev. 

1026,  1373,  2375;  indict.  "89;  judges, 

51;    stat.   490;    wit.    107,   200. 
V.  Kief  (15  L.R.A.  722,  12  Mont.  92,  29 

Pac.  654)  conflict,  243. 
King  V. 
V.  King    (54  L.R.A.  853,  114  Iowa,  413, 

87  X.  W.  282)  escape,  3,  4. 
Kirkland  v. 
v.  Kittelle    (15   L.R.A.    694,    110   X.   C. 

560,  15  S.  E.  103)   intox.  122;   not. 

51. 
V.  Knight    (55  L.R.A.   373,  95  Me.   467, 

50  Atl.  276)   crim.  1.  21. 
V.  Knowles   (49  L.R.A.  695,  90  Md.  646, 

45    Atl.    877)    const.    1.    504;    dent. 

2;  indict.  39;  stat.  477,  488. 
V.  Kodat    (51   L.R.A.   509,   158  Mo.   125, 

59  S.  W.  73)   assault,  15;   wit.  31. 
Koen  V. 

Kubricht  v. 

V.  Kyle    (56   L.R.A.    115,   166   Mo.   287, 

65  S.  W.  763)   const.  1.  22,  94,  98; 

crim.  1.  74,  82,  123;  indict.  10. 
Lamprey  v. 
V.  Lancashire  F.  Ins.  Co.  (45  L.R.A.  348, 

60  Ark.  466.  51    S.   W.  633)    consp. 
200:   stat.  428.  483. 

V.  Larson  (54  L.R.A.  487,  83  Minn.  124, 
86  X.  W.  3)  bonds.  20. 

v.  Layton  (62  L.R.A.  163,  160  Mo.  474, 
,  61  S.  W.  171.  Writ  of  error  dis- 
missed in  187  V.  S.  356.  47  L.  ed. 
214,  23  Sup.  Ct.  Rep.  137)  const.  1. 
1074. 
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State,  Lee  v. 

V.  Lee   (2?  L.R.A.  498,  65  Conn.  265,  30 

Atl.    1110)    app.    55,    56,    109,   252; 

ev.   1290;   max.  92. 
Leeper  v. 
V.  Leese   (20  L.R.A.  579,  37  Neb.  92,  55 

N.  W.  798)   officers,  159. 
LefQer  v. 
V.  Lehman  (66  L.R.A.  490,  182  Mo.  424, 

81    S.   W.    1118)    brib.   2;    cts.    318; 

crim.   1.   50;    ev.   1681;    indict.    133, 

134;  venue,  28. 
Lemly  v. 
V.  Lewis  (11  L.R.A.  105,  107  N.  C.  967, 

12  S.    E.   457)    cts.    313;    ev.    606; 
judges,  9,   12,   56,  57,  58. 

V.  Lewis    (19   L.R.A.   449,   50   Ohio    St. 

179.  33  N.  E.  405)   arrest,  27. 
V.  Lewis    (20   L.R.A.   52,    134   Ind.   250, 

33  N.  E.  1024)  fisheries,"^,  22;  stat. 

102. 
V.  Liffring   (46  L.R.A.  334,  61  Ohio  St. 

39.  55  N.  E.   168)   phvs.  21. 
V.  Lingerfelt   (14  L.R.A.  605,  109  N.  C. 

775,  14  S.  E.  75)  bail,  10. 
Little  V. 
Littlefield  v. 
Lodi  Twp.  V. 
V.  Loechner    (59   L.R.A.    915,    65    Neb. 

814,  91  N.  W.  874)   officers,  201. 
Long  V. 
V.  Loomis   (21  L.R.A.  789,  115  Mo.  307, 

22  S.  W.  350)  const.  1.  554,  688.  725. 
Louisville,  N.  0.  &  T.  R.  Co.  v. 
Lovett  V. 
McAfee  (10  L.R.A.  607.  107  N.  C.  812,  12 

S.  E.  435)  arrest.  29,  30;  assault,  4. 
V.  McBee  (60  L.R.A.  638,  52  W.  Va.  257, 

43   S.   E.   121)    app.   1081;   ev.  763; 

Sunday.  15;  tr.  157. 
V.  McCabe*  (34  L.R.A.  127,  135  Mo.  450, 

37  S.  W.   123)   blackm.  3;  const.  1. 

932,  1087. 
McCuUey  v. 
V.  McCullough  (55  L.R.A.  378,  114  Iowa, 

532,  87  N.  W.  503)   crim.  I.  23;   tr. 

722. 
V.  McFetridge   (20  L.R.A.  223.  84  Wis. 

473,   54   N.   W.   1,  998)    bonds,   48; 

embez.   8;   int.  60,  61;    money,   la; 

officers,  184;  pub.  money,  1,  2,  3,  6, 

8. 
McGinn  v. 
V.  McGonigle  (8  L.R.A.  735.  101  Mo.  353, 

13  8.  W.  758)  alt.  of  inst.  6;  estop. 
151;  ev.  775;   p.  &  s.  18.  19,  21. 

V.  McGuire  (21  L.R.A.  478,  24  Or.  366, 
33  Pac.  660)   fisheries,  14. 

V.  McKee  (49  L.R.A.  542,  73  Conn.  18, 
46  Atl.  409)  const.  1.  1081,  1090; 
cts.  496;  ev.  1034;  indict.  67;  news- 
paper, 10;  tr.  109,  506. 

McKinney  v. 

V.  MacKnight  (59  L.R.A.  187.  131  N.  C. 
717.  42  S.  E.  580)   phys.  22. 

V.  McLean  (42  L.R.A.  721,  121  N.  C.  589, 
28  S.  E.  140)  corpse,  2,  3,  4,  5;  ev. 
359;    max.   65;    stipulation,   6, 

V.  McNally  (36  L.R.A.  533,  48  La.  Ann. 
1450.  21  So.  27)  mun.  corp.  250. 

V.  McNaspy  (38  L.R.A.  756,  58  Kan.  691, 
50  Pac.  895;  cxtrad.  41;  indict.  96. 

L.R.A.  Dig.— 213. 


State  V.  Main  (36  L.R.A.  623.  69  Conn.  123, 

37  Atl.  80)   app.  544;  con.st.  1.  972; 

crim.  1.  218;  ev.  119.  598.  1228,  1432, 

2140;  tr.  108,  110,  235,  684. 
V.  Mallory  (67  L.R.A.  773,  73  Ark.  236, 

83  S.  W.  955)  const.  1.  775. 
Mann  v. 
V.    Mannion    (45   L.R.A.   638,   19   Utah, 

505,  57  Pac.  542)  crim.  1.  96. 
V.  Marble  (70  L.R.A.  835,  72  Ohio  St.  21, 

73   N.   E.    1063)    Christian   science; 

const.    1.    508a,    1031a;    max.    107; 

phys.  25. 
V.  Marsh  (67  L.R.A.  179,  134  N.  C.  184, 

47   S.   E.   6)    app.   168,  637;    indict. 

112;  max.  81. 
V.  Marshall  (1  L.R.A.  51,  64  N.  H.  549, 

15  Atl.  210)  const.  I.  1068;  debt,  1. 
V.  Martin    (43   L.R.A.   94,   59   Ohio   St. 

212,  52  N.  E.  188)  crim.  1.  239. 
V.  Mason  (26  L.R.A.  779,  26  Or.  273,  38 

Pac.  130)  ev.  350,  1367;  libel,  182. 
V.  Massey  (4  L.R.A.  308,  103  N.  C.  356, 

9  S.  E.  632)  Stat.  615. 
V.  Mathers   (15  L.R.A.  268,  64  Vt.  101, 

23  Atl.  590)  ev.  1517. 
V.  Matthews    (10  L.R.A.   308,  44   Kan. 

596,  25  Pac.  36)  deed,  48;  false  pre. 

2,  7;  max.  166;  mortg.  22. 
Meyer  v. 

V.  Meyer  (N.  J.  Err.  &  App.)   (52  L.R.A. 

346,  65  N.  J.  L.  233,  47  Atl.  485) 

app.  80. 
V.  Meyers  (37  L.R.A.  423,  46  Neb.  152, 

64  N.  W.  697)  ev.  1601;  wit.  14. 
V.  Michael    (19  L.R.A.   605,  37  W.  Va. 

565,  16  S.  E.  803)  tr.  101,  102;  wit. 

3,  11. 
Miller  v. 

V.  Missouri  Tie  &  Timber  Co.  (65  L.R.A. 

588,    181    Mo.   536,   80   S.   W.   933) 

const.  1.  724. 
Mohrmann  v. 
Monaghan  v. 
V.   Monroe    (43   L.R.A.   861,   121    N.   C. 

677,  28  S.  E.  547)  assault,  11. 
Montgomery  v. 
v.  Montgomery  (67  L.R.A.  343,  181  Mo. 

19,  79  S.  W.  693)  indict.  16,  110. 
Moore  v. 
v.  Moore.     See  State  ex  rel.  Rogers  v. 

Moore. 
V.    Moore    (22    L.R.A.    472,    113   N.    C. 

697,   18   S.   E.   342)    const.   1.   1028; 

lie.  116,  164;  max.  139. 
V.  Moore   (55  L.R.A.  96,  129  N.  C.  494, 

39  S.  E.  626)   ev.  2148;  indict.  109, 

111. 
V.  Moore   (61  L.R.A.  819,  86  Minn.  422, 

90  N.  W.  787)   crim.  1.  166. 
V.  Moorehead.  See  Heyward  v.  Farmers' 

Min.  Co. 
V.   Morehead    (26  L.R.A.  585,  42  S.  C. 

211,  20  S.  E.  544)  peddlers,  10. 
V.   Morton    (10   L.R.A.   527,   107   N.  G 

890,  12  S.  E.  112)  wit.  158,  190. 
Moulton  V. 
V.  Mounts    (15  L.R.A.  243,  36  W.  Va. 

179,  14  S.  E.  407)  officers,  86;  stat, 
,       40;   time,  19, 
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State  V.  Mrozinski   (27  L.R.A.  76,  59  Minn. 

465,  61  N.  W.  560)  const.  1.  980;  ev. 

131. 
Mullan  V. 
V.  Murphy  (16  L.R.A.  550,  17  R.  I.  698, 

24    Atl.    473)     ev.    2358;     forg.    2; 

indict.  41,  94,  95. 
V.  Myers  (35  L.R.A.  844,  42  W.  Va.  822, 

26  S.  E.  539)   commerce,  89;   const. 

1.  1069. 
V.  Narragansett  (3  L.R.A.  295,  16  R.  I. 

424,  16  Atl.  901)   const.  1.  46;  stat. 

14;  towns,  2. 
Neal  V. 
V.  Ned   (54  L.R.A.  933,  105  La.  696,  30 

So.  126)  crim.  1.  103. 
V.  Neelly  (27  L.R.A.  503,  60  Ark.  66,  28 

S.  W.   800)    intox.   131. 
Nehr  v. 
V.  Neis   (12  L.R.A.  412,  108  K  C.  787, 

13  S.  E.  225)  intox.  112. 

V.  Nelson  (10  L.R.A.  39,  101  Mo.  477,  14 

S.  W.  718)  app.  350;  ev.  2420. 
V,  Nelson    (26  L.R.A.  317,  52  Ohio  St. 

88,  39  N.  E.  22)  const.  1.  567,  568; 

ev.  99. 
V.  Nelson   (33  L.R.A.  559,  19  R.  I.  467, 

34  Atl.  990)   app.  571;  crim.  1.  153; 

max.  104. 
V.  Nelson  (34  L.R.A.  318.  66  Minn.  166, 

68  N.  W.  1066)  lie.  61,  147. 
V.  Nelson  (67  L.R.A.  808,  10  Idaho,  522, 

79  Pac.  79)   crim.  1.  205;  intox.  28, 

45. 
V.  Nelson  (68  L.R.A.  283,  36  Wash.  126, 

78  Pac.  790)   burg.  4. 
Nstso  V. 
V.  New  Orleans  City  &  L.  R.  Co.  (39  L. 

R.A.  618,  49  La.  Ann.   1571,  22  So. 

839)  mun.  corp.  192,  193,  194. 
V.  Nordstrom   (53  L.R.A.  584,  21  Wash. 

403,  58  Pac.  248.    Aff'd  in  181  U.  S. 

616,  45  L.  ed.  1029,  21  Sup.  Ct.  Rep. 

925)  app.  50;  crira.  1.  175. 
V.  Norman   (10  L.R.A.  35,  101  Mo.  520, 

14  S.  W.  661)  larc.  2;  tr.  853. 
Northwestern  &  P.  H.  Bank  v. 

V.  O'Brien    (26  L.R.A.  252,  94  Tenn.  79, 

28  S.  W.  311)   embcz.  4;  estop.  87. 
O'Brien  v. 
O'Hara  v. 
V.    O'Hara    (68    L.R.A.    107,    36    Wash. 

516,  79  Pac.  39)  seduct.  10. 
V.  Ohio  Oil  Co.  (47  L.R.A.  627.  150  Ind. 

21,  49  N.   E.  809.     Aff'd  in   177  U. 

S.   190,  44  L.  ed.   729.  20   Sup.   Ct. 

Rep.    576)    const.    1.    783;    inj.    193; 

mines,  48,  50,  51;  state,  3,  4,  61. 
V.  Old  (31  L.R.A.  837,  95  Tenn.  723,  34 

S.  W.  690)   elections,  275. 
V.  O'Leary  (52  L.R.A.  299,  155  Ind.  526, 

58  N.  E.  703)  inj.  162. 
Olive  v. 
v.  Olympic  Club   (24  L.R.A.  452,  46  La. 

Ann.   935,    15    So.    190)     ev.     1305; 

prize  fighting,  6. 
V.  O'Neil    (24  L.R.A.  555,  51  Kan.  651, 

33  Pac.  287)   crira.  1.  17,  24,  26;  ev. 

1785;   indict.  46:   tr.  50. 
V.  O'Rourk  (17  L.R.A.  830,  35  Neb.  614, 

53  N.  W.  591)   Sunday,  7. 


State  V.  Odd  (34  L.R.A.  279,  68  Conn.  101,  35 

Atl.   770)    const.  1.   967,   1006;   gar- 
bage, 1,  2;  mun.  corp.  214.       , 
Osborne  v. 
V.   Ostwalt    (32   L.R.A.   396,   118   N.   C. 

1208,  24   S.   E.  660)    app.  51. 
V.  Otis  (21  L.R.A.  733,  135  Ind.  267,  34 

N.  E.  954)  seduct.  11. 
Overshiner  v. 
Palmer  v. 
V.  Pancoast  (35  L.R.A.  518.  5  N.  D.  516, 

67  N.  W.  1052)   app.  415,  491.  575; 

crim.   1.   137;    ev.    1931.   2007,  2013: 

jury,    108;    n.   t.   48;    tr.     11,     810- 

venue,  27;   wit.  23,   80,  97,  98,  90. 

110,  111,  144,  194. 
V.  Parker  (35  L.R.A.  279,  89  Me.  81,  35 

Atl.  1021)   game,  5. 
Parker  v. 
Parks  V. 
Patton  V. 
Pearson  v. 

Peel  Splint  Coal  Co.  v. 
Pennegar  v. 
v.  Pennoyer  (5  L.R.A.  709,  65  N.  H.  113. 

18  Atl.  878)  const.  1.  499. 
Pensacola  &  A.  R.  Co.  v. 
Peters  v, 
V.  Peterson  (28  L.R.A.  324,  61  Minn.  73, 

63  N.  W.  171)  crim.  1.  85;  gr.  jury 

5,  10,  13,  14,  18. 
V.  Phillips  (67  L.R.A.  292,  119  Iowa,  652, 

94  N.  W.  229)    app.  1263;   gr.  jury. 

3;   homi.  31,  32;  tr.  159. 
Phinney  v. 
V.  Phipps   (18  L.R.A.  657,  50  Kan.  609, 

31   Pac.   1097)   commerce,  7;   consp. 

197;   ins.  34. 
V.  Pickett  (39  L.R.A.  302,  103  Iowa,  714. 

73  N.  W.  346)    n.  t.  25,  30. 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Potter  V. 
v.  Potts  (5  L.R.A.  814,  78  Iowa,  656,  43 

N.  W.  534)   brib.   1;   indict.  42;   tr. 

734;  wit.  146. 
V.  Powell   (4  L.R.A.  291.  103  N.  C.  424, 

9  S.  E.  627)  indict.  18;  larc.  c. 
V.  Powell    (41   L.R.A.   854,   58  Ohio   St. 

324,  50  N.  E.  900)  const.  1.  993,  1017, 

1095. 
V.  Power  (63  L.R.A.  902,  24  Wash.  34,  63 

Pac.  1112)  app.  993;  ev.  1584,  1700; 

homi.  9;  n.  t.  56. 
Pressly  v. 
Quarles  v. 
Queen  Ins.  Co.  v. 
V.  Quigley  (67  L.R.A.  322,  26  R.  I.  263, 

58  Atl.  905)  app.  972;  ev.  337;  n.  t. 
54;    tr.   710. 

V.  Randolph   (17  L.R.A.  470,  23  Or.  74, 

31   Pac.  201)   const.  1.  494. 
V.  Rasmussen  (52  L.R.A.  78,  7  Idaho,  1, 

59  Pac.  933.  Aff'd  in  181  U.  S.  198, 
45  L.  ed.  820  21  Sup.  Ct.  Rep.  594) 
commerce,  12;  const.  1.  169;  venue, 
19. 

V.  Ray  (14  L.R.A.  529,  109  N.  C.  736,  14 
S.  E.  83)  ticket  brokers,  1. 

v.  Ray  (GO  1>.R.A.  634,  131  N.  C.  814, 
42  S.  E.  960)  mun.  corp.  231. 
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State  V.  Redwood  Falls  BIdg.  &  L.  Asso.  (10 

L.R.A.  752,  45  Minn.  154.  47  N.  VV. 

540)    bldg.  &  loan  asso.  65;   taxes, 

185. 
V.  tteei  (4.'3  L.R.A.  134,  76  Miss.  211,  24 

So.  308)    car.   1045. 
V.  Renick  (44  L.R.A.  266,  33  Or.  584,  56 

Pac.  275)  falsT  pre.  11. 
V.  Repp   (40  L.R.A.  687.  104  Iowa,  305, 

73  N.  W.  829)  bees,  4,  5. 
Republic  Iron  &  Steel  Co.  v. 
V.  Rhodes   (24  L.R.A.  245.  90  Iowa,  496, 

58  N.  W.  887.  Rcv'd  in  170  U.  S. 
412,  42  L.  ed.  1088,  18  Sup.  Ct.  Rep. 
664)    commerce,    134;    intox.   98. 

Rich  V. 
.     V.  Richards    (3  L.R.A.   705,  32  W.  Va. 

348,   9   S.   E.   245)    commerce,   137; 

max.  157.  ' 

V.  Richardson   (35  L.R.A.  238,  47  S.  C. 

166,   25   S.   E.   220)    crim.   1.   141-2, 

150;  max.  103;  tr.  525. 
Rickley  v. 
V.  Robbins  (8  L.R.A.  438,  124  Ind.  308, 

24  N.  E.  978)  const.  1.  902;  garni.  3, 

4. 
Roberson  v. 
V.  Robertson  (20  L.R.A.  691,  45  La.  Ann. 

954,  12  So.  753)  mun.  corp.  259,  260. 
V.  Robinson  (6  L.R.A.  339.  42  Minn.  107, 

43  N.  W.  833)   lie.  99. 
V.   Robitshek    (33  L.R.A.   33,  60   Minn. 

123,  61  N.  W.  1023)  mtox.  23. 
Rogers  v. 
V.  Rohart  (54  L.R.A.  947,  83  Minn.  257, 

86  N.  W.  93,  333)  mun.  corp.  141. 
V.   Rook    (49   L.R.A.    186,  61   Kan.   382, 

59  Pac.  653)  app.  53;  crim.  1.  148; 
ev.  2073. 

Rosenbloom  v. 

Rossmiller  v. 

V,  r.ussell  (28  L.R.A.  195,  90  Iowa,  569, 

58  N.  W.  915)    adul.;   gr.  jury,  11, 

12,  17,  20. 
Ryder  v. 
V.  Ryno  (64  L.R.A.  303.  68  Kan.  348,  74 

Pac.  1114)  app.  1042,  1071;  ev.  1414, 

1415;   indict.  129;  tr.  107,  749. 
V   St.  Paul  Union  Depot  Co.   (6  L.R.A. 

234,  42  Minn.   142,  43   N.   W.   840) 

taxes,  184. 
>.  Santee    (53  L.R.A.  763,  111  Iowa,  1, 

82  N.  W.  445)    const.   I.  448;   stat. 

88,  448. 
V.  Sarradat  (24  L.R.A.  584,  46  La.  Ann. 

700,  15  So.  87)   markets,  13,  17,  18. 
V.  Sarvis     (32    L.R.A.     647,    45    S.    C. 

668,  24  S.  E.  53)  arson,  1,  2. 
▼.    Savery    (49    L.R.A.    585,    126   N.    C. 

1083,  36  S.  E.  22)  app.  54. 
Scales  V. 
V.   Schlemmer    (10   L.R.A.    135,   42   La. 

Ann.  1166,  8  So.  307)  bakery;  const. 

1.  310,  942. 
V.  Schlenker  (51  L.R.A.  347,  112  Iowa, 

642,  84  N.  W.  698)  const.  1.  68,  256, 

1064;     food,  4. 
Scholle  V. 
V.  Schuman    (47   L.R.A.   153,  36  Or.   16. 

o8    Pac.    661)    app.    408;    const.    L 

750,  1058;  fisheries,  13. 


State  V.  Schweitzer  (6  L.R.A.  125,  57  Conn. 

532,  18  Atl.  787)   ev.  230,  235,  262, 

766,  838,   1444.  1017,  2362;   h.  &  w. 

239.  240;   indict.  60. 
V.  Sccggins     (10    L.R.A.     542,     107    N. 

C.  959.  12  S.  E.  59)  ev.  298;  intox. 

123,  133. 
V.  Scott    (36  L.R.A.  461,  98  Tenn.  254, 

39  S.  W.  1)  commerce,  165. 
V.  Scott  (36  L.R.A.  721,  49  La.  Ann.  253, 

21  So.  271)  ev.  335,  2370. 
V.  Scougal     (l.T     L.R.A.    477,    3    S.    D. 

55,  51  N.  W.  858)  const.  1.  510,  513, 

680;    francliise,   1. 
Seattle  &  M.  R.  Co.  v. 
Seville  v. 
V.  Shattuck  (40  L.R.A.  428.  69  Vt.  403, 

38  Atl.  81)  conflict,  132;  ev.  188. 
V.  Shaw  (60  L.R.A.  481,  67  Ohio  St.  157, 

65  N.  E.  875)   ani.  6;  larc.  4. 
V.  Shaw   (60  L.R.A.  801.  64  S.  C.  566, 

43  S.  E.  14)   app.  1209;  homi.  10. 
V.  Shedroi  (63  L.R.A.  179,  75  Vt.  277,  54 

Atl.  1081)  const.  1.  484. 
V.  Sheppard    (36   L.R.A.   305,   64   Minn. 

287,  67  N.  W.  62)   mun.  corp.  118, 

147. 
V.  Sherod  (50  L.R.A.  660,  80  Minn.  446, 

83  N.  W.  417)  const.  1.  471. 
Shideler  v. 
Short  V. 
V,  Shove   (37  L.R.A.  142,  96  Wis.  1,  70 

N.    W.    312)    banks,    388,    389;    ev. 

2110-11. 
Simpson  v. 
Singer  v. 
Singleton  v, 
V.  Sioux  Falls  Brew.  Co.  (26  L.R.A.  138. 

5   S.  D.   39.  360.  58  N.  W.  1,  928) 

ev.  125,  212;  judges,  50. 
Smalls  V. 
V.  Smiley  (67  L.R.A.  903,  65  Kan.  240, 

69    Pac.    199.      Aff'd    in    196   U.    S. 

447,  49  L.  ed.  546,  25  Sup.  Ct.  Rep. 

289)   consp.  121,  153;   const.  1.  311, 

740;   Stat.  53,  78,  441. 
Smith  V. 

V.  Smith.     See  State  v.  Hoskins. 
V.  Smith   (8  L.R.A.  774,  44  Kan.  75,  24 

Pac.  84)  crim.  1.  95. 
V.  Smith  (70  L.R.A.  246,  127  Iowa,  534, 
-    101  N.  W.  110,  103  N.  W.  944)  homi. 

35,  36. 
V.  Snow  (11  L.R.A.  355,  81  Iowa,  642,  47 

N.  W.   777)    const.  1.   748;   food,  9; 

indict.  58;  stat.  173. 
V.  Snowman   (50  L.R.A.  544,  94  Me.  99, 

46   Atl.   815)    const.   1.   679;    indict. 

47;  max.  142;  tr.  184. 
V.  Sopher  (60  L.R.A.  468,  25  Utah,  318, 

71    Pac.    482)    const.    1.    534,    1020; 

Sunday,  18. 
Southern  Exp.  Co.  v. 
v.  Southern  R.  Co.  (41  L.R.A.  246,  122 

N.  C.  1052,  30  S.  E.  133)  car.  1121, 

1122;  crim.  I.  8;  max.  65;  stat.  475. 
V.  South  Kingstown    (22  L.R.A.  65,  18 

R.    1.    258,   27    Atl.    599)    cts.    170; 

elections,    98,    99;    ev.    146;    mand. 

119;   stat.  586. 
V.  Speyer  (29  L.R.A.  573,  67  Vt.  502,  32 

Atl.  476)  health,  14. 
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Stone  v.Sponaugle  (43  L.R.A.  727.45W.Va. 

415,    32    S.    E.    283)    const.    1.   615, 

663,  881;  lim.  ac.  31,  64;  taxes,  491, 

501. 
▼.  Stark  (54  L.R.A.  910.  63  Kan.  529,  66 

Pac.   243)    crim.   1.    58;    intox.    158; 

venue,  25. 
V.  Steele   (8  L.R.A.  516.  106  N.  C.  766, 

11  S.  E.  478)  assault,  29;  inn.  5,  32, 

33,  34,  35,  36,  37,  38,  39. 
V.  Stentz  (63  L.R.A.  807,  30  Wash.  134, 

70  Pac.  241)   app.  564,  1126;   jury, 

93. 
Sternberg  v. 
V.  Stone    (25  L.R.A.  243.  118  Mo.  388. 

24  S.  W.  164)  ins.  2,  116;  stat.  506. 
V.  Stowe  (14  L.R.A.  609,  3  Wash.  206,  28 

Pac.  33-7)   app.  580;  n.  t.  51,  55. 
V.  Stripling  (36  L.R.A.  81,  113  Ala.  120, 

21  So.  409)  commerce,  9;  garni.  15; 

stat.  231. 
V.  Sunapee  Dam.  Co.  (59  L.R.A.  55,  70 

N.   H.    458,    50   Atl.    108)    inj.    11; 

waters,  41,  42,  43. 
Sutton  V. 
V.  Swett   (29  L.R.A.  714,  87  Me.  99,  32 

Atl.  806)  car.  1011. 
V.  Tabor    (55  L.R.A.  231,  63  Kan.   542, 

66  Pac.  237)  wit.  4. 
V.  Taft  (32  L.R.A.  122,  118  N.  C.  1190, 

23  S.  E.  970)   mun.  corp.  227. 
V.  Tamler  (9  L.R.A.  853,  19  Or.  528,  25 

Pac.  71)  crim.  1.  135;  indict.  28. 
V.  Taylor    (25  L.R.A.  591,  46  La.  Ann. 

1332,  16  So.  190)   forg.  6. 
V.  Taylor   (42  L.R.A.  673,  70  Vt.  1,  39 

Atl.  447)    arrest,  6,  7,  12;   assault, 

12.  13,  14;  ev.  774,  19.30.  2133.  2137. 
V.  Tenant  (15  L.R.A.  423.  110  N.  C.  609. 

14   S.   E.   387)    bldgs.    11;    ev.   117; 

max.  142;  mun.  corp.  107. 
V.  Theriault  (43  L.R.A.  290.  70  Vt.  617, 

41    Atl.    1030)    const.   1.   985;    max. 

142. 
Thomas  v. 
V.  Thomas   (48  L.R.A.  459,  61  Ohio  St. 

444,  56  N.  E.  276)   gr.  jury,  1,  15; 

hoi.  5;  judges,  5. 
V.  Thomas  Cruse  Sav.  Bank  (45  L.R.A. 

760.  21  Mont.  50,  52  Pac.  733)  const. 

1.  515. 
Thompson  v. 
V.   Thompson    (54  L.R.A.   950,   160   Mo. 

333,  60   S.   W.    1077)    const.   1.   171, 

610. 
V.   Thornton    (41    L.R.A.   530,   10   S.  D. 

349,  73  N.  W.   196)    app.   1057;   ev. 

231;   tr.  746. 
Toney  v. 
V.   Tower    (68  L.R.A.   402,   185   Mo.   79, 

84  S.  W.  10)  const.  1.  258,  424,  607, 

608;   nuis.  37;  stat.  347,  512. 
Townsend  v. 
V.  Travelers'  Ins.  Co.  (57  L.R.A.  481,  73 

Conn.  255,  4/  Atl.  299.    Aff'd  in  185 

U.  S.  364,  46  L.  ed.  949.  22  Sup.  Ct. 

Rep.   673)    const.   1.   378;    cts.    153; 

taxes,  18. 
Trust  Co.  V. 
V.  Tucker     (51      L.R.A..     246.     .36     Or. 

291.  61  Pac.  894)  con.st.  1.  .593;  crim. 

1.  120,  121;  tr.  78,  623,  080. 


State  V.  Ttigwell  (43  L.R.A.  717,  19  Wash. 

238,  52  Pac.  1056)  contpt.  16,  17,  24, 

78. 
V.  Tutty  (7  L.R.A.  50,  41  Fed.  7.53)  con- 
flict,  124,   125.  126;   const.  1.   1123; 

marriage,  1,  46;   remov.  8. 
Tyler  v. 
Upchurch  v. 
V.  Vandersluis   (6  L.R.A.  119,  42  Minn. 

129.   43   N.   W.   789)    const.   1.   495, 

496. 
Van  Etten  v. 
V.  Van  Pelt    (68  L.R.A.  760,  136  N.  0. 

633,  49   S.   E.   177)    case,  5;   consp. 

36,  44,  60;   ev.  2061;  indict.  36,  99, 

135. 
V.  Vincent  (52  L.R.A.  83,  91  Md.  718,  47 

Atl.  1036)  crim.  1.  129:  gr.  jurv,  6. 
v.  Virginia  &  T.  R.  Co.   (.35  L.R.a!  759, 

23  Nev.  283,  46  Pac.  723.    Later  ap- 
peal in  24  Nev.  53.  49  Pac.  945,  50 

Pac.  607)    app.     731;     taxes,     428, 

429,  430. 
V.  Voss  (8  L.R.A.  767,  80  Iowa,  467,  45 

N.  W.  898)   contpt.  90. 
V.  Wabash   R.  Co.    (1   L.R.A.    179,   115 

Ind.  466,  17  N.  E.  909)   corp.  211. 
Walker  v. 
V.  Walsh    (35  L.R.A.  231,  136  Mo.  400, 

37  S.  W.  1112)   const.  1.  312;   stat. 

98,  300. 
V.  Washington    (42  L.R.A.  553,  49  La. 

Ann.  1602,  22  So.  841)  wit.  8,  12. 
Weber  v. 
V.  Weldon  (24  L.R.A.  126,  39  S.  C.  318, 

17  S.  E.  688)  ev.  957,  2012;  wit.  16. 
V.  Wells    (48  L.R.A.   99,  69  N.  H.  424, 

45  Atl.   143)    peddlers,  9. 
Welsh  V. 
Wenham  v. 
V.  Wernwag    (28  L.R.A.  297,   116  N.  0. 

1061,  21  S.  E.  683)  lie.  48. 
Western  &  A.  R.  Co.  v. 
V.  Wheeler   (10  L.R.A.  779,  20  Or.  192, 

25  Pac.  394)    forg.  8. 
V.  Wheelock    (30  L.R.A.  429,  95  Iowa, 

577,  64  N.  W.  620)   commerce,  143; 

lie.   157. 
White  V. 
Whitley  v. 
V.  Wiggin   (1  L.R.A.  56,  64  N.  H.  508, 

15  Atl.  128)  const.  1.  370. 
Wilcox  V. 
Williams  v. 
V.  Williams    (39   L.R.A.   821,   18   Wash. 

47,  50  Pac.  580)   app.  375;   crim.  1. 

104,  105,  106. 
V.  Williamson   (21   L.R.A.  827,  118  Mo. 

146,    23    S.    W.    1054)    assign.    23; 

embez.  9. 
V.  Willingham   (52  L.R.A.  198,  9  Wyo. 
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198,  52  X.  J.  L.  373,  20  Atl.  292) 
taxes,  273. 

Allison,  Prosecutor,  v.  Corker  (X.  J.  Err. 
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X.  J.  L.  529,  26  Atl.  711)  taxes,  200, 
201.  221. 


TABLE  OF  CASES. 


3405 


State  Tide  Water  Pipe  Co.,  Prosecutors,  v. 

State  Bd.  of  Assessors  (N.  J.  Sup.) 
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Sup.)     (5    L.R.A.   352.   51    N.   J.    L. 

498,  18  Atl.  116)  const.  1.  206;  jury, 

33. 
Avis,    Prosecutor,    v.    Vineland    (N.    J. 
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V.  Byrne   (21   L.R.A.  75.3,  97  M'ch.   178, 

56  N.  W.  355)  banks,  232,  233. 
Globe  Pub.  Co.  v. 
National  Surety  Co.  v. 
Svendsrn  v. 
State  Bd.  of  Assessors,  State,  Lumberville 
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L.R.A.  826,  150  Ind.  216,  49  N.  E. 
14)  const.  1.  91;  taxes,  21,  95,  180, 
181. 
People  ex  rel.  Metropolitan  Street  R.  Co. 
v. 

State  Court  of  M.  &  R.,  Renaud  v. 
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Mich.  193,  88  N.  W.  471)  banks,  130. 
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See    South    Carolina    S.    B.    Co.    v. 

South  Carolina  R.  Co. 


3406 


TABLE  OF  CASES. 


Steamboat  v.  Railroad  Co.    (46  S.  C.  327.) 
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A.  67,  134  Fed.  161)  dam.  669;  neg. 
26,  236,  294,  299. 
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(0  L.R.A.  617,  123  N.  Y.  304,  25  N. 
E.  399)    ins.  1024. 
Steeg  V.  St.  Paul  City  R.  Co.  (16  L.R.A.  379, 
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Co.  (17  L.R.A.  575,  50  Minn.  429,  52 
N.  W.  910)   app.  ,531,  560,  617;   ev. 
685;  ins.  326,  1358;  tr.  785. 
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A.  587,  101  Iowa.  558.  70  X.  W.  712) 
ins.  1124. 
Thurber-Whyland  Co.  v.  Barker.  Se.e  Peo- 
ple ex  rel.  Thurber-Whyland  Co. 
V.  Barker. 
Thuringia  Ins.  Co.,  Boyd  v. 

V.  Malott   (55  L.R.A.  277.  Ill  Ky.  917, 

64  S.  W.  991)   ins.  1110. 

Thurston  v.  Burnett  &  B.  D.  F.  Mut.  F.  Ins. 

Co.   (41  L.R.A.  316.  98  Wis.  476,  74 

N.  W.  131)  ins.  291,  431;  tr.  250. 

Tibbetts  v.  Home  (15  L.R.A.  56,  65  N.  H. 

242,  23  Atl.  145)  fix.  50. 
Tice,  People  v. 
Tidball,  Green  v. 

Tide  Water  Pipe  Co.,  Prosecutors,  v.  State 
Bd.  of  Assessors.     See  State,  Tide 
Water    Pipe    Co.,    Prosecutors,    v. 
State  Bd.  of  Assessors. 
Tide  Water  Pipe  Line  Co.,  Hauck  v. 
Tierney,  Macauley  v. 

V.  Phoenix  Ins.  Co.  (36  L.R.A.  760,  4  N. 

D.  565,  62  X.  W.  642)  ev.  863. 
Standard  Oil  Co.  v. 
Tifft,  Drew  v. 

Tighe  V.  Morrison  (5  L.R.A.  617,  116  N.  Y. 
263,  22  N.  E.   164)   contr.   144;   ev. 
2091. 
Tilden,  Buchanan  v. 

V.  Green   (14  L.R.A.  33.  130  N.  Y.  29, 
28  X.  E.  880)  charities.  94,  99,  101; 
trusts,  29. 
Swigert  v. 
Tilge  V.  Brooks  (2  L.R.A.  796.  124  Pa.  178, 
16  Atl.  746)   partn.  158. 


Tillinghast  v.  Boston  &  P.  R,  Lumber  Co. 

(22  L.R.A.  49.  39  S.  C.  484,  18  S.  E. 

120)    conflict,    15,    97;    contr.    820; 

judg.  28. 
V.  Merrill  (34  L.R.A.  678.  151  X.  Y.  135, 

45  X.  E.  375)   oflScers.  205. 
Tillman  v.  Beard  (46  L.R.A.  215,  121  Mich. 

475,  80  X.  W.  248)    false  impr.  33, 

34. 
V,  Dunman  (57  L.R.A.  784.  114  Ga.  406, 

40  S.  E.  244)  ex.  &  ad.  74,  75. 
V.  Heller  (11  L.R.A.  628.  78  Tex.  5!)7.  14 

S.  W.  700)   ev.  374;  fraud,  con.  40. 
V.  Otter   (29  L.R.A.  110.  93  Ky.  600,  20 

S.  W.  1036)  ev.  213;  mun!  corp.  78, 

79;  pari.  1.  4. 
Timberlake,  ijougar  v. 

V.  Thayer  (24  L.R.A.  231,  71  Miss.  279. 

14   So.  446)    bills  &   n.   128;    contr. 

681. 
Times  Co.,  Leatherman  v. 
Times-Democrat  Pub.  Co.,  Billet  v. 
Times  Pub.  Co.,  Smith  v. 
Timmerman,  Houston  v. 
Tindall  v.  Westcott  (55  L.R.A.  225,  113  Ga. 

1114,  39  S.  E.  450)    contpt.  46,  47, 

48;    hab.   c.   34;    receiv.   56,   57;    tr. 

500. 
Tinker,  Colwell  v. 
Tippacanoe  County  v.   Mitchell    (15  L.R.A. 

520,    131    Ind.    370,   30   X.   E.   409) 

contr.  503. 
Tipton,  Re  (8  L.R.A.  326,  28  Tex.  App.  438, 

13  S.  W.  610)  Stat.  131. 
Tirrell,  Skinner  v. 

V.  Tirrell  (47  L.R.A.  750,  72  Conn.  567, 

45  Atl.  153)  divorce,  31. 
Tisdale,  International  &  G.  N.  R.  Co.  v, 
Tisdell  V.  New  Hampshire  F.  Ins.  Co.   (40 

L.R.A.  765,  155  X.  Y.  163,  49  N.  E- 

664)    ins.  263,  264. 
Title  Guarantee  &  Trust  Co.,  Herzog  v. 
Tittle  v.  Vanleer    (37   L.R.A.   337,  89  Tex. 

174,  34  S.  W.  715)  assign,  for  cred. 

5,  5a,  6.  56:   chat,  raortg.  70. 
Tittman  v.  Thornton    (16  L.R.A.   410.   107 

Mo.  500,  17  S.  W.  979)   abatement, 

45;    ev.   821,  822,   874,  2281;   ex.   & 

ad.  116;  n.  t.  59. 
Titus  V.  Rochester  German  Ins.  Co.  (28  L.R. 

A.  478,  97  Ky.  567,  31   S.  W.  127) 

compr.  18. 
Titusville  v.   Brennan    (14  L.R.A.   100.   143 

Pa.  642.  22  Atl.  893.     Rev'd  in  153 

U.  S.  289,  38  L.  ed.  719,  4  Inters. 

Com.   Rep.    658,    14    Sup.    Ct.   Rep. 

829)  commerce,  152. 
V.  Clark.     See  Com.  use  of  Titssville  v. 

Clark. 
Titusville  Iron  Works  v.  Keystone  Oil  Co. 

(1  L.R.A.  361,  122  Pa.  627,  15  Atl. 

917)   const.  1.  261;  stat.  90,  590. 
Tiverton,  Buffum  v. 
Tloczynski,  0.  &  W.  Thum  Co.  v. 
Tobey  v.  Burlington,  C.  R.  &  N.  R.  Co.  (33 

L.R.A.  496,  94  Iowa,  256,  62  X.  W. 

761)  neg.  20;  tr.  274.  405,  430. 
Tod,  Ex  parte  (47  L.R.A.  566.  12  S.  D.  386, 

81  X.  W.  637)  extrad.  19,  34;  hab. 
c.  42. 
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Tod  V.  Kentucky  Union  R.  Co.    (18  L.R.A. 
30r>.  G  U.S.  App.  18G.  3C.  C.  A.  60, 
52  Fed.  241 )  mech.  liens,  35,  53,  69,  83. 
Todd,  Bloomer  v. 

V.  Election  Comrs.   (29  L.R.A.  330,  104 
Mich.  474.  62  X.  W.  .564.  64  N.  W. 
4961    elections.  145:   stat.  .551. 
V.   Gamble    (52  L.R.A.  225.   148   N.   Y. 

.382,  42  X.  E.  986)    dam.   143. 
V.  Johnson   (33  L.R.A.  399.  99  Ky.  .548, 
36  S.  W.  987)  officers,  84;  presiden- 
tial electors,  7. 
V.  Oviatt   (7  L.R.A.  G93,  58  Conn.  174, 

20  Atl.  440)  curt.  5;  max.  80,  101. 
Owensboro  &  N.  R.  Co.  v. 
Pennington  v. 
Seibert  v.  ^ 

Supervisors  of  Elections  ▼. 
V.  Todd   (17  L.R.A.  320,  149  Pa.  60,  24 

Atl.  128)    marriage.  52,  56. 
V.  York  County   (66  L.R.A.  561    (Neb.) 
100   X.   W.   299)    max.   32;    waters, 
402.  405,  415. 
Tode  V.  Gross  (13  L.R.A.  652,  127  X.  Y.  480, 
28   X.   E.  469)    contr.   562;    cov.   6; 
dam.  182. 
Toi   V.   French.     See   State   ex  rel.   Toi  ▼. 

French. 
Tolchester  Beach  Improv.  Co.  v.  Steinmeier 
(8  L.R.A.  846,  72  Md.  313,  20  Atl. 
188)   false  impr.  14,  1.5,  16. 
Toledo,  Scott  v. 

V.  Sheill  (30  L.R.A.  598,  53  Ohio  St.  447, 
42   X.   E.   323)    ev.   643.   644;    pub. 
imp.  192,  193.  194. 
State  ex  rel.  Atty.  Gen.  v. 
V.  Western  U.  Teleg.  Co.  (.52  L.R.A.  730, 
46  C.  C.  A.  111.  107  Fed.  10)  teleg. 
6,  7. 
Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Pennsylva- 
nia Co.  (19  L.R.A.  387.  54  Fed.  730) 
consp.  82.   163,   164.   166;   ct.-*.   331; 
in.].  134. 
V.  Pennsylvania  Co.   (19  L.R.A.  395,  54 
Fed.  746)  commerce.  .52;  consp.  81; 
contpt.  55,  56.  58;   cts.  .329;  eq.  3; 
inj.  147.  4()().  515:   ni.  &  s.  2. 
Toledo,  C.  &  St.  L.  R.  Co.,  Pettibone  v. 
Toledo  Loan  Co.,  Read  v. 
Toledo,  S.  &  M.  R.  Co.,  Doyle  v. 
Toledo,  St.  L.  &  K.  C.  R.  Co.,  Hamlin  v, 
Tolerton  &  S.  Co.  v.  Anglo-California  Bank 
(50  L.R.A.  777.  112  Iowa.  706.  84  X. 
W.   9,30)    bills   of   lading,   5,   6;    ev. 
2272. 
Tolles,  Newton  v. 
ToUett,  Re   (.54  L.R.A.  222.  46  C.  C.  A.  11, 

106  Fed.  866)    bankr.  18. 
Tolman  v.  American  Nat.  Bank  (52  L.R.A. 
877.  22  R.  I.  4G2.  48  Atl.  480)  banks. 
162. 
Com.  V. 
Tombler  v.  Koelling  (27  L.R.-\.  ,502.  60  Ark. 

62.  28  S.  W.  795)  bailm.  37.  38. 
Tomlinson  v.  Board  of  Equalization  (6  L.R. 
A.   207.   88  Tenn.    1.    12   S.  W.  414, 
417)   cert.  3,  16:  taxes.  469,  475. 
V.  Indianapolis   (36  L.R.A.  413.  144  Ind. 
142.  43  X.  E.  9)    lie.  35,  47,  97,  98. 
16.5. 
Phoenix  Ins.  Co.  ▼. 
Spead  y. 


Tompkins  v.  Chicago,  St.  P.  M.  &  0.  R.  Co. 

See  State  ex  rel.  Tompkins  v.  Chi- 
cago. .St.  P.  M.  &  0.  R.  Co. 
V.  Nashville,  C.  &  St.  L.  R.  Co.  (61  L.R. 

A.  340,  110  Tenn.  157,  72  S.  W.  116) 

dismissal,   6. 
V.  Pacific   Mut.  L.  Ins.   Co.    (62   L.R.A. 

489,  53  W.  Va.   479.  44   S.   E.  439) 

ins.    1088,    1089.    1090,    1091,    1092; 

tr.  71.3. 
Tomsecek  v.  Travelers'  Ins.  Co.  (57  L.R.A. 

455.  113  Wis.  114,  88  N.  W.  1013) 

ins.  100. 
Tonella,  Adams  v. 
Toney,  McCroy  v. 

V.  State   (67  L.R.A.  286,  141   Ala.  120, 

37  So.  332)  const.  1.  704. 
Weaver  v. 
Tooker,  State  ex  rel.  Russell  v. 

State  ex  rel.  Woods  v. 
Toole,  State  ex  rel.  Nisbett  v. 

State  ex  rel.  Robert  Mitchell  Furniture 

Co.  v. 
v.  Toole   (2  L.R.A.  465,  112  N.  Y.  333, 

19  i\.  E.  682)   ev.  250;   jud.  s.  23; 

parti.  29. 
Toomey  v.   Southern  P.  R.  Co.    (10  L.R  A 

139.  86  Cal.  374,  24  Pac.  1074)  max. 

142:  r.  r.  140,  143,  144. 
Tootle  V.  Coleman  (57  L.R.A.  120.  46  C.  C. 

A.  1.32.  107  Fed.  41.     Certiorari  de- 
nied in  183  U.  S.  695,  46  L.  ed.  .394, 

22  Sup.   Ct.  Rep.  932)   estop.   252; 

gam.  108:  judg.  267.  268;  pi.  .52. 
Topeka  v.  Boutwell  (27  L.R.A.  593.  53  Kan. 

20,  35  Pac.  819)  assault.  5;  crim.  1. 

193;  judg.  121;  mun.  corp.  234;  tr. 

583. 
Crawford  v. 
v.   Martineau    (5   L.R.A.   775,  42   Kan. 

387,   22    Pac.    419)    ev.    1063.    1343, 

1881. 
Swift  V. 
V.  Zufall   (1  L.R.A.  387,  40  Kan.  47,  19 

Pac.  359)  tr.  170. 
Topeka  Bd.  of  Edu.,  Billard  ▼. 
Topeka  Sav.  Bank,  West  v. 
Topeka   Water  Co.  v.   Whiting    (39  L.R.A. 

90.  58  Kan.  639,  50  Pac.  877)  high. 

289.  290.  348;  tr.  355. 
Torbert,  Gibson  v. 
Torgerson,  Hughes  v. 
Toro,  Luco  v. 
Torrent,  Benedict  v. 
Torryson  v.  Grey.    See  State  ex  rel.  Torry- 

son  V.  Grev. 
Totten,  Re  (70  L.R.A.  711,  179  N.  Y.  112,  71 

X.  E.  748)  app.  837;  trusts,  22. 
Tourtellotte,  McKee  v. 
Tousey,  Munro  v. 
Tow,  Louisville  &  N.  R.  Co.  v. 
Towar,  Ryan  v. 
Tower,  State  v. 

v.  Tower  &  S.  Street  R.  Co.  (38  L.R.A. 

541.  68  Minn.  500,  71  N.  W.  691)  at. 

r.  44.  45. 
V.  Whip  (63  L.R.A.  937.  .53  W.  Va.  158. 

44  S.   E.   179)    app.  861;   bills  &  a. 

206:  ev.  141G:  judftes.  52:  tr.  750. 
Tower  &  S.  Street  R.  Co.,  Tower  v. 
Tower  Grove  &  L.  R.  Co.,  Fath  v. 
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Towle  V.  Starz  (36  L.R.A.  463.  67  Minn.  370, 
69  N.  W.   1098)    banks,   191. 
Walker  v. 
Towne  v.  Thompson  (46  L.R.A.  748,  68  N.  H. 
317,  44  Atl.  492)  1.  &  t.  133,  184. 
V.  United  Electric  Gas  &  P.  Co.   (70  L. 
R.A.  214,  146  Cal.  766,  81  Pac.  124) 
m.  &  s.  132;  prox.  c.  125. 
Townsend,  Board  of  Edu.  v. 

V.  Epstein   (52  L.R.A.  409,  93  Md.  537, 
49   Atl.   629)    estop.   198;    high.   54, 
55,  57,  390;   inj.  388. 
Gore  V. 

National  Cash  Register  Co.  v. 
V.  State    (37  L.R.A.  294,  147  Ind.  624, 
47   N.   E.    19)    app.  203,  908,   1016: 
const.   1.   252,   342,   784,   785,    1098; 
cts.   116. 
Wardle  v. 
Townshend    v.    Goodfellow    (3    L.R.A.    739, 
40  Minn.  312,  41  N.  W.  1056)  spec, 
p.  81,  89,  94. 
V.  Gray    (8  L.R.A.   112,  62  Vt.  373,  19 

Atl.  635)   colleges,  8;  phys.  7. 
Masterson  v. 
Tozer,  United  States  v. 

Yorks  V. 
Trahue  v.  Dwelling  House  Ins.  Co.  (23  L.R. 
A.  719.  121  Mo.  75,  25  S.  W.  848) 
ins.   416,   508. 
Tracey,  Franklin  v. 

Traction  Co.  v.  Electric  Co.  (119  Ala.  137.) 
See    Birmingham    Traction    Co.    v. 
Birmingham  R.  &  Electric  Co. 
V.  Railroad    Co.     (188    Pa.     105.)     See 
Chester    Traction    Co.    v.    Philadel- 
phia, W.  &  B.  R.  Co. 
Tracy  v.  Banker   (39  L.R.A.  508,  170  Mass. 
206,  49  N.  E.  308)   tradem.  63,  64, 
69,   77. 
Cassard  v. 
Galbraith  v. 

V.  Reed    (2   L.R.A.   773,   13   bawy.   622, 
38   Fed.    69)    const.   1.    1202;    taxes, 
366,  367,  510. 
Traders'  Deposit  Bank,  Wheeler  v. 
Traders'  Fire  Ins.  Co.  v.  Van  Cleave.     See 
People  ex  rel.  Traders'  Fire  Ins.  Co. 
V.  Van  Cleave. 
Traders'  Ins.  Co.  v.  Catlin   (35  L.R.A.  595, 
163  111.  256,  45  N.  E.  255)  ev.  1389, 
2095;  ins.  437. 
Porter  v. 
Traders  Nat.  Bank,  Blake  v. 

V.    Rogers    (30    L.R.A.    539,    167    Mass. 
315,  45  N.   E.  923)    bills   &  n.  296, 
297;  estop.  219. 
Tradesman  Pub.  Co.  v.  Knoxville  Car- Wheel 
Co.    (31    L.R.A.    593,   95    Tonn.   634, 
32  S.  W.   1097)   corp.  293,  308,  309. 
310,   311,   752,   775;   jud.   s.  21;    re- 
ceiv.  87. 
Tradesmen's  Nat.  Bank  v.  Curtis  (52  L.R.A. 
430,    167   N.  Y.    194.  60  N.   E.   429) 
banks,  282;   contr.  66. 
V.  Looney  (.38  L.R.A.  837,  99  Tonn.  278. 
42   S.  W.   149)    bills   &  n.   105,   110. 
186.   246,   252,   277. 
Tradewater  Coal  Co.  v.  Johnson  (61  L.R.A. 
101.  24  Ky.  L.  Rep.   1777.  72  S.  W. 
274)    m.   &   s.    109,    142,   565. 


Tragesser  v.  Gray    (9  L.R.A.   780,  73  Md. 

2.50.  20  Atl.  905)   const.  1.  386,  488, 

490;   intox.  2.  68. 
Traill  County,  Minneapolis  &  N.  Elevator 

Co.  V. 
Trainor  v.  Wayne  County  Auditors   (15  L. 

R.A.   95,   89    Mich.    162,   50   N.   W. 

809)    mand.   179;   officers,   117,   145,. 

147. 
Trammell  v.  Vaughan   (51  L.R.A.  854,  158 

Mo.  214,  59  S.  W.  79)    action.  27; 

breach    of    promise,    10;    dam.    40, 

255. 
Trans-Missouri  Freight  Asso.,  United  States 

V. 

Transportation  Co.  v.  Bank,  66C.  C.  A.  555. 

See    Chamberlain    Transp.    Co.    v, 

Ashland   Xat.  Bank. 
V.  Iron  Co.  23  C.  C.  A.  564.    See  Empire 

Transp.    Co.    v.    Philadelphia   &,   R. 

Coal   &  I.  Co. 
V.  Nut  Co.  52   C.   C.   A.  25.     See  Cold 

Blast   Transp.   Co.   v.   Kansas   Citv 

Bolt  &  N.  Co. 
V.  Oil  Co.   (50  W.  Va.  611.)     See  West 

Virginia    Transp.   Co.    v.    Standard 

Oil  Co. 
Transportation  Line  v.  Transportation  Co. 

(129   Mich.   209.)     See  H.  W.   Wil- 
liams Transp.  Line  v.  Darius  Cole 

.Transp.  Co. 
Trask,  Johnston  v. 

Weeks  v. 
Trautwein,  Delaware,  L.  &  W.  R.  Co.  v. 
Travelers'  Ins.  Co.  v.  Austin  (59  L.R.A.  107, 

116  Ga.  264,  42  S.  E.  522)  ins.  1130, 

1131. 
Berliner  v. 
Black  V. 
V.  California  Ins.  Co.    (8  L.R.A.  769,  I 

N.  D.  151,  45  N.  W.  703)  ins.  1312; 

parties,  53,  54. 
Fischer  v. 
V.  Fricke    (41  L.R.A.  557,  99  Wis.  367, 

74  N.   W.  372)    estop.  29;   ins.   52, 

53;  int.  6:  lim.  ac.  166. 
.     V.  Johnson  City   (49  L.R.A.   123,  40  C. 

C.  A.  58,  99  Fed.  663)   assump.  24. 
V.   McCarthy    (11    L.R.A.   297,    15   Colo. 

351,  25  Pac.  713)  ins.  1012. 
V.  Melick    (27  L.R.A.  629,   12  C.  C.  A. 

544,  27  U.  S.  App.  547,  65  Fed.  178> 

ins.  757.  1083;  tr.  126. 
v.   Myers    (49  L.R.A.   760,  62  Ohio   St. 

529.   57    N.    E.   458)    ins.   292,    777, 

894,  902;  tr.  149. 
Paul  V. 
Richards  v. 
V.  Robbins.     See  Travelers'  Ins.  Co.  v. 

Melick. 
-  State  V. 
Suggs  V. 
Tomsecek  v. 
Trinity  College  v. 
Wallace  v. 

Worcester  &  Suburban  Street  R.  Co.  v. 
Travelers'  Protective  Asso.   v.   Gilbert    (55 

L.R.A.  538.  49  C.  C.  A.  309.  Ill  Fed. 

269)    eq.    50;    judg.    147,    420,    422; 
.    pi.  192. 
Jarnagin  v. 
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Travelers'  Proctective  Asso.,  Lovelace  v. 

Small  V. 
Traver,  Wright  v. 
Travers  v.  Abbey  (51  L.R.A.  260,  104  Tenn. 

665,   58   S.   W.   247)    cts.   233d;    pi. 

60;  rel.  soc.  56. 
Traverse,  Silvers  v. 
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112  Ga.  319,  37  S.  E.  411)  bills  &  n. 
279;  usury,  6. 


Walton  Plow  Co.  v.  Campbell    (16  LJl.A> 
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Ward,  Re   (47  L.R.A.  466,  127  Cal.  489,  59' 
Pac.  894)  bail,  4. 
American  Exch.  Nat.  Bank  v. 
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V.  Ward    (51  L.R.A.  858,  63  Ohio  St. 

125.  57  N.  E.  1095)  h.  &  w.  171. 

Warden  v.  Louisville  &  N.  R.  Co.  (14  L.R.A. 
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3S.-).    42    N.    W.   9.50)    cost,   34;    ins, 
1301.  1302;  Stat.  189,  190. 


TABLE  OF  CASES. 


3433r 


Wards  v.   Sparks    (10  L.R.A.   703,  53  Ark. 

519,  14  S.  W.  898)    ev.  640;   pi.  288. 

Wardwell  v.  Chicago,  M.  &  St.  P.  R.  Co. 
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App.  I  (69  L.K.A.  397.  08  X.  J.  Eq.  632. 
60  At  I.  !t;?l)  dom.  2;  rev.  1,  2,  5.  10. 
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White    (45   L.R.A.  227,  97  Va.  176, 
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257,  122  Ind.  317,  23  X.  E.  782)  app. 

1152;  em.  d.  434. 
V.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  (7 

L.R.A.  44,  89  Ky.  478,  12  S.  W. 

936)  car.  567. 
V.  Cook  (57  L.R.A.  417,  51  W.  Va.  201, 

41  S.  E.  410)   acctg.  2;   bonds,  70; 
contr.  506;   ex.   &  ad.   110. 

V.  Gushing   (32  L.R.A.  590,  88  Me.  339, 

34  Atl.  164)   banks,  362;  ev.  101. 
V.  Farmers'    Highline   Canal   &   R.    Co. 

(31    L.R.A.    828,    22    Colo.    191,    43 

Pac.  1028)  const.  1.  1004,  1126. 
Hess  V. 
V.  Hinton  (17  L.R.A.  66,  3  Wyo.  753, 

30  Pac.  953)  app.  1233;  ev.  1229; 

judges,    38,    55  >     judg.    414,    430; 

legis.  1 ;   writ,  85. 
Johnson  v. 
Martell  v. 
v.  Meadville    (34    L.R.A.    567,    177    Pa. 

643,  ,35  Atl.  695)  mun.  corp.  401. 
V.  Miller   (19  L.R.A.  673,  52  Minn.  367, 

.-)4  X.  W.  736)   hills  &  n.  273. 
V.  Nassau    Trust    Co.    (64    L.R.A.    275, 

'168  X.  Y.  149,  61  X.  E.  169)  lateral 

support.  4,  5;  waters,  139,  193. 
V.  Neff.      See    State    ex    rel.    White    v. 

Noff. 
V.  Northwestern  N.  C.  R.  Co.  (22  L.R.A. 

027.    113   X.   C.   610,    18    S.   E.   330) 

em.  d.  272,  390,  429;   ev.  712. 
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White  V.  Oakes  (32  L.R.A.  592,  88  Me.  367, 

34  Atl.  175)   sale,  58,  73,  127. 
V.  Providence  Sav.   L.   Assur.   Soc.    (27 

L.R.A.  398,  163  Mass.  108,  39  N.  E. 

771)    ins.  525,  557. 
V.  Sanderson   (42  L.R.A.  231,  74  Minn. 

118,  76  N.  W.  1021)   elections,  307, 

309. 
Schmalzried  v. 
Sill  V. 
V.  Smith    (43  L.R.A.  498,  189  Pa.  222, 

42   Atl.    125)    taxes,   279,   280,   291, 

297. 
V.  Solomon    (30  L.R.A.   537,   164  Mass. 

516,  42  N.  E.  104)  dep.  17;  ev.  2327; 

sale     1     179. 
V.  State'  (37  L.R.A.  642,  99  Ga.  16,  26 

S.  E.  742)   arrest,  22,  31;. parades, 

12    3. 
▼.  State'  (63  L.R.A.  660,  44  Tex.  Crim. 

Rep.  346,  72  S.  W.  173)   app.  1141, 

1262;  homi.  18,  19;  tr.  861. 
Stewart  v. 
Texas  &  P.  R.  Co.  v. 
Troy  Min.  Co.  v. 
V.  Underwood  (46  L.R.A.  706,  125  N.  C. 

25,  34  S.  E.  104)   writ,  60. 
Viemeister  v. 
V.  Wagar    (50  L.R.A.   60,   185   III.    195, 

57    N.    E.    26)    cert.   24;    forg.    18; 

search,  5,  8. 
Waverly  Water  Front  Improv.  &  D.  Co. 

V. 

West  Memphis  Packet  Co.  v. 
V.  White    (7    L.R.A.    799,    82    Cal.    427, 
23   Pac.   276)    app.   933,   982,   1162; 
ev.   264,   1478,    1479;    marriage,   23, 
24;   max.  28. 
V.  Wilson   (37  L.R.A.  197,  100  Ky.  367, 
38  S.  W.  495)   clubs,  3;   contr.  522. 
Wilson  V. 

V.  Yawkey  (32  L.R.A.  199,  108  Ala.  270, 
19  So.   360)   dam.  398. 
White  &  C.  Co.,  Tryon  v. 
Whitebreast    Coal   Co.,   Minnesota   Lumber 

Co.  V. 
White  County  Comrs.  v.  Gwin    (22  L.R.A. 
402,    136   Ind.    562,    36   N.    E.    237) 
const.    1.    253;    cts.   3,   4,   315;    inj. 
275. 
Whitefield  v.  Paris  (15  L.R.A.  783,  84  Tex. 
431,  19  S.  W.  566)   mun.  corp.  479. 
Whitehead,   Franklin   Nat.   Bank  v. 
Greeley  v. 

v.  St.  Louis,  I.  M.  &  S.  R.  Co.  (6  L.R.A. 
409,  99  Mo.  263,  11  S.  W.  751)  car. 
71,  206,  249,  250;   pi.   389. 
Whiteley  v.  McLaughlin  (66  L.R.A.  484,  183 
Mo.    160,   81    S.   W.    1094)    1.   &   t. 
152. 
Whitely  v.  Central  Trust  Co.  (34  L.R.A.  303, 
22  C.  C.  A.  67,  43  U.  S.  App.  643, 
76  Fed.  74)   receiv.  96;   v.  &  p.  78. 
Whitesell  v.  Hill  (37  L.R.A.  830,  101  Iowa, 
629,  70  N.  W.  750)    phys.  34;   set. 
10;    tr.  844. 
White    Sewing    Mach.    Co.    v.    Dakin    (13 
L.R.A.  313,  86  Mich.  581,  49  N.  W. 
583)  alt.  of  inst.  7,  8. 
Dixon  V. 
Gunn  V. 
L.R.A.  Dig.— 216. 

K 


Whitesides,  State  ex  rel.  Charleston,  C.  & 

C.  R.  Co.  ▼. 
Whitfield  V.  Meridian  (4  L.R.A.  834,  66  Misa. 

570,  6  So.  244)  high.  224,  370. 
Whitham,  Lake  Erie  &  W.  R.  Co.  v. 
Whithed  v.  St.  Anthony  &  D.  Elevator  Co. 
(50    L.R.A.    254,    9    N.    D.    224,    83 
N.  W.  238)   crops,  9. 
Whiting  V.  Adams    (25  L.R.A.  598,  66  Vt. 
679,  30  Atl.  32)  dam.  425;  tro.  12. 
V.  Burkhardt  (52  L.R.A.  788,  178  Mass. 

535,  60  N.  E.  1)   ins.  398,  699. 
V.  Gray   (11  L.R.A.  526,  27  Fla.  482,  8 

So.  726)  contr.  304,  310. 
Topeka  Water  Co.  v. 
V.  West  Point    (15  L.R.A.  860,  88  Va. 
905,  14  S.  E.  698)  mun.  corp.  572. 
Whiting's  Estate,   Re    (34  L.R.A.  232,   150 
N.  Y.  27,  44  N.  E.  715)   max.  87; 
taxes,  614,  618. 
Whiting,  H.  &  E.  C.  Street  R.  Co.,  Chicago 

&  C.  Terminal  R.  Co.  v. 
Whitley,  Arkansas  Midland  R.  Co.  v. 

V.  State    (53  L.R.A.  402,  78  Miss.  255, 

28  So.  852)  ev.  1440,  1441,  1452. 
Whitley  County,  Gross  v. 

Whitley  County  Ct.,  Hite  v. 
Whitlow,  Louisville  &  N.  R.  C.  v. 

V.  Nashville,   C.   &   St.   L.   R.   Co.    (68 
L.R.A.    503,    114   Tenn.   344,   84   S. 
W.  618)   conflict,  224,  233;   max.  3. 
Whitman,  Markley  v. 
Whitmore,  Mt.  Zion  Baptist  Church  v. 

V.  Orono  Pulp  &  P.  Co.  (40  L.R.A.  377, 
91    Me.   297,   39  Atl.   1032)    1.   &   t. 
186,  187. 
Whitney,  Coleman  v. 

V.  Dewey  (69  L.R.A.  572,  10  Idaho,  633, 
80  Pac.  1117)  app.  250a,  279;  deed, 
8,  9, 10, 11 ;  escrow,  3;  ev.  1076, 1204. 
V.  Hanover  Nat.  Bank  (23  L.R.A.  531, 
71  Miss.  1009,  15  So.  33)  parties, 
204;  receiv.  15,  17. 
V.  Kelley    (15  L.R.A.   813,  94  Cal.   146, 

29  Pac.   624)    judg.   408. 
Lawrence  v. 

Murphy  v. 

v.  New  York,  N.  H.  &  H.  R.  Co.   (50 

L.R.A.    615,    43    C.    C.    A.    19,    102 

Fed.  850)  app.  224;  car.  51,  629. 
V.  Wheeler  Cotton  Mills  (7  L.R.A.  613, 

151  Mass.  396,  24  N.  E.  774)  deed, 

85;   waters,  273,  497,  498,  499,  502. 
Whitney  Nat.  Bank,  Bernard  v. 
Whitridge,  Graham  v. 
Whittaker,   Cincinnati   Tobacco   Warehouse 

Co.   V. 
Whittenton  Mfg.  Co.  v.  Staples   (29  L.R.A. 

500,   164  Mass.   319,  41  N.  E.  441) 

cov.  2,  100;   ease.  43. 
Whittier,  Treadwell  v. 
Whittlesey,  Pierce  v. 
Whitwell,  Ex  parte  (19  L.R.A.  727,  98  CaL 

73,  32  Pac.  870)   const.  1.  530;   cts. 

171 :   hospitals.  6. 
V.  Continental  Tobacco  Co.    (64  L.R.A. 

689.  60  C.  C.  A.  290.  125  Fed.  454) 

action,  6;  consp.  51,  89,  98,  99,  100, 

101. 
Wbitworth  v.  Shreveport  Belt  R.  Co.    (6.'> 

L.R.A.  129.  112  La.  .363.  .36  So.  414) 

max.   113,   164;   neg.   238. 
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Wholey  v.  CaldweU  (30  L.R.A.  820,  108  Cal. 

95,  41  Pac.  31)  max.  17,  18;  waters, 

275,   276. 
Wiant  V.  Hays    (23  L.R.A.  82,  38  W.  Va. 

681,   18   S.   E.   807)    exec.   9;    judg. 

316;    levy,   35:    sale,  2;    taxes.   511. 
Wice  V.  Chicago  &  N.  W.  R.  Co.  (56  L.R.A. 

268.    193   111.    351.   61    N.   E.    1084) 

mun.  Corp.  256.  257. 
Wichita  Gas.  Elec.  Light  &  P.  Co.,  Keene 

Syndicate  v. 
Wickersham  v.  Brittan    (15  L.R.A.  106,  93 

Cal.  34.  28  Pac.  792)  corp.  215. 
Wickes,   Re    (49   L.R.A.    138,    128   Cal   270, 

60  Pac.  867)   dam.  6, 
Wickham,  Fera  v. 
Wicks  V.  Moniham    (14  L.R.A.  243.  130  X. 

Y.  232.  29  N.  E.  139)  asso.  6. 
Widdecombe  v.   Chiles    (61  L.R.A.  309,   173 

Mo.  195.  73  S.  W.  444)  waters.  164. 
Wiehl  V.  Robertson  (39  L.R.A.  423.  97  Tenn. 

458.  37  S.  W.  274)   app.  480;  deed, 

Gl:    mortg.   29. 
Wieland,  Brown  v. 
Wienecke  v.  Arbin   (44  L.R.A.  142.  88  Md. 

182.  40  Atl.  709)   ev.  2328. 
Wier,  Vansandt,  v. 
Wiese  v.  San  Francisco  Musical  Fund  Soc. 

(7  L.R.A.  577,  82  Cal.  645,  23  Pac. 

212)   judg.  92,   169. 
Wiesenthal    v.    Denny.      See    State   ex   rel. 

Wiesenthal   v.   Denny. 
Wiggin,  Jamieson  v. 
State  V. 
Webster  v. 
Wiggins,  Brunswick  &  W.  R.  Co.  v. 
Gifford  V. 
V.  Muscupiabe    Land    &    W.    Co.     (32 

L.R.A.    667.    113   Cal.    182.   45   Pac. 

160)   app.  426:   waters,  370. 
V.  Pender  (61  L.R.A.  772.  132  X.  C.  628. 

44  S.  E.  362)   cov.  61.  77,  83:  dam. 
653:  lim.  ac.  1.33:  v.  &  p.  101. 

V.  Scott.     See  Com.  use  of  Wiggins  v. 

Scott. 
Thomburg  v. 

V.  Williams  (.30  L.R.A.  7.54.  36  Fla.  6.37, 
18   So.   859)   app.  .'309:   jury,  52,  53. 
Wigginton,   Kenton   Ins.   Co.   v. 
Wight  V.  Gottschalk   (43  L.R.A.  189  (Tenn. 
Ch.)   48  S.  W.  140)  bankr.  31;  cov. 
51. 
Wightman  v.  Chicago  &  N.  W.  R.  Co.    (2 
L.R.A.   185.  73  Wis.   169,  40  X.  W. 
689)    car.   597;   tr.   926. 
Wilber,   Hudson   v. 
Wilbur,  Boomer  v. 
Wilcox,  Alexander  v. 
Atkins  V. 

Chicago  City  R.  Co.  v. 
Dillaby  v. 
V.  Luco    (45   L.R.A.    579.   ll8    Cal.   639, 

45  Pac.  676.  50  Pac.  758)   cts.  446. 
V.  Moon   (15  L.R.A.  760.  64  Vt.  450.  24 

.\tl.  244)   libel,  158. 
Murray  v.  ~'^ 

V.  Richmond   &   D.    R.    Co.    (17   L.R.A. 

804.  8  U.  S.  App.  118.  52  Fed.  264. 

3  C.  C.  A.  73)    car.   114;   cost,  33; 

dam.    571. 
V.  State    (.39  L.R.A.    709.   101   Ga.   563. 

28  S.  E.  981)   ani.  66. 


Wilcox  V.  Woodruff  (17  L.R.A.  314,  61  Conn. 
578.  24  Atl.  521)  mech.  liens,  61. 
Yale  Gas  Stove  Co.  v. 
Wilcoxen,  Rabbitt  v. 
Wilcox  Silver  Plate  Co.,  Catlin  v. 
Wildberger    v.    Hartford    F.    Ins.    Co.     (28 
L.R.A.    220.    72    Miss.    338,    17    So. 
282)    ins.  200. 
Wilde  V.  Mahaney  (62  L.R.A.  813,  183  Mass. 
455.    67   X.   E.    337)    garn.   45,    103,. 
114. 
Wilder,  American  S.  B.  Ins.  Co.  v. 
Clapp  V. 
V.  Stanley   (20  L.R.A.  479,  65  Vt.  145,. 

26  Atl.  189)    fences,  16. 
Strough  V. 

V.  Wilder   (9  L.R.A.  97,  89  Ala.  414,  7 

So.  767)  estop.  90. 
Wildey  Casualty  Co.  v.  Sheppard  (47  L.R.A. 

650.  61   Kan.  351.  59  Pac.  651)    ins. 

755.   818,  876,   1058. 
Wildman,  Smith  v. 
Wildner  v.  Ferguson  (6  L.R.A.  338.  42  Minn. 

112.  43  X.  W.  794)  exemptions,  33; 

garn.   115;   tr.    182. 
Wiley  V.  Athol  (6  L.R.A.  342,  150  Mass.  426,. 

23  X.  E.  311)  contr.  686.  687;  dam. 

100:    ev.   9.58:    set.   17;    waters,  612. 
Wilhelm  v.  Defiance  (40  L.R.A.  294,  58  Ohio- 

St.  56.  50  X.  E.  18 )  indemnity,  2. 
V.  Eaves    (14    L.R.A.    297,    21    Or.    194, 

27  Pac.  1053)   dam.  169. 

V.  Wilken    (32    L.R.A.   370,    149   X.   Y. 

447.  44  X.  E.  82)  v.  &  p.  110. 
Wilken,  Wilhelm  v. 
Wilkes  v.   Davies    (23  L.R.A.   103,  8  Wash. 

112.  35  Pac.  611)   improv.  3;   judg. 

183. 
Wilkes  Barre  v.  Rockafellow  (30  L.R.A.  393,, 

171    Pa.    177.    33    Atl.    269)    bonds, 

58.    59;    60:    contr.    488;    ev.    965, 

2184. 
Wilkes  County  v.  Call   (44  L.R.A.  252,  123 

X.   C.  308,  41   S.   E.  481.     Writ  of 

error   dismissed   in    173   U.    S.   461, 

43  L.  ed.  768.  19  Sup.  Ct.  Rep.  464) 

bonds,    101a,    110.    137,    161,    162,. 

164:  const.  1.  1160:  parties,  173;  r. 

r.  31.  32;   stat.  129,  499. 
Wilkie,  Green  v, 
Wilkins,    Sabin   v. 
Wilkinsburg,    Home    for    Aged    Protestant 

Women  v. 
Wilkinson  v.  Colley  (26  L.R.A.  114,  164  Pa. 

35.  .30  Atl.  286)   dam.  184;   inj.  98. 
Hodges  V. 
Loos  v. 
Marquette  v. 

Marquette  Fire  &  Water  Comrs.  v. 
V.  Merrill    (11    L.R.A.   632.   87   Va.  513, 

12  S.  E.  1015)   home.  44. 
Willamette.  The  (31  L.R.A.  715.  18  C.  C.  A. 

366.  373.  44  U.  S.  App.  26,  96,  10 

Fed.   874.  72  Fed.   79)    adm.  8,   11; 

app.  671. 
Willamette  Bridge  R.  Co.,  Dean  v. 
Willamette    Iron    Works    v.    Oregon    R.    & 

Nav.  Co.   (29  L.R.A.  88.  26  Or.  224^ 

.37    Pac.    1016)    em.   d.   42,  231,  401, 

426:   high.  .39:    inj.  .5.5. 
Willan,  McCormick  Harvestine  Machine  Co. 
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Willard,  Re  (64  L.R,A.  554,  139  Cal.  501, 
73  Pac.  240)  app.  510;  ex.  &  ad. 
186;  judg.  78. 

Baker  v. 

V.  Finnegan  (8  L.R.A.  50.  42  Minn.  476, 

44  X.  \V.  985)  mortg.  181,  244. 
Holmes  v. 

Pine  County  v. 

St.  Johnsbury  &  L.  C.  R.  Co.  v. 
Willbor,  Re  (51  L.R.A.  863.  20  R.  I.  126,  37 

Atl.  634)   ev.  275:   wills,  253. 
Willcox  V.  Hines  (41  L.r!a.  278,  100  Tenn. 

538,  46  S.  VV.  297)  1.  &  t.  145,  160. 
Hines  v. 
Stenberg  v. 
Wilier,  French  v. 
Willets  V.  Hatch  (17  L.R.A.  M3,  132  N.  Y. 

41,  30  X.  E.  251)  pledge,  21,  22,  23; 

tr.  436. 
Willett  V.  Young   (11  L.R.A.  115,  82  Iowa, 

292,  47  X.  W.  990)  officers,  196,  197. 
Willey   V.   Boston   Electric   Light    Co.    (37 

L.R.A.  723.  168  Mass.  40,  46  N.  E. 

395)    app.   979;    ev.   1922;    m.   &   s. 

138;  tr.  470,  475. 
V.  Carpenter  (15  L.R.A.  853,  64  Vt.  212, 

23  Atl.  630)  assault,  17,  20;  pi.  184, 

510,   569. 
William  B.  H.  Kerr  Co.,  O'Niel  v. 
William  Deering  &  Co.  v.  Cunningham.    See 

Deering  &   Co.  v.  Cunningham. 
William  Rogers  Mfg.  Co.  v.  Rogers  ( 7  L.R.A. 

779,  58  Conn.  356.  20  Atl.  467)  inj. 

90.  91,  96;  spec.  p.  60. 
Williams,  Ex  parte  (21  L.R.A.  783,  31  Tex. 

Crim.  Rep.  262.  20  S.  W.  580)  attvs. 

35,  36;  const.  1.  1124;  lie.  112;  max. 

iJO. 
Alabama  &  V.  R.  Co.  v. 
Askey  v. 
Atty.  Gen.  v. 
V.  Baptist    Church    (54    L.R.A.   427,   92 

Md.  497,  48  Atl.  930)  trusts.  27. 
.  Benet    (14  L.R.A.  825.  35  S.  C.   150, 

14  S.  E.  288)  judges.  14,  54. 
V.  Chicago  &  A.  R.  Co.  (11  L.R.A.  .352, 

135  111.  491,  26  X.  E.  661)   parties, 

2;    r.   r.   223. 
Chicago,  B.  &  Q.  R.  Co.  v. 
Citizens  &  Taxpayers  v. 
Citizens'  Nat.  Bank  v. 
V.  Citizens'   R.   Co.    (15  L.R.A.  64,   130 

Ind.   71.  29  X.   E.  408)   action,  56; 

cts.  189:  high.  100. 
V.  Crabb    (59   L.R.A.   425,   54   C.   C.   A. 

213.    117    Fed.    193.     Certiorari    de- 
nied in  187  U.  S.  645,  47  L.  ed.  347, 

23    Sup.   Ct.   Rep.   845)    action,   94, 

98.  101;   cts.  364.  427;  parties,  151, 

208. 
Crerar  v. 
Davis  V. 

De  Soto  Parish  v. 
V.  Donough  (56  L.R.A.  766.  66  Ohio  St. 

499.  63  X.  E.  84)  const.  1.  407. 
V.  Evans   (6  L.R.A.  218,  87  Ala.  725,  G 

So.   702)    contr.  .380. 
V.  Farrand  (14  L.R.A.  161.  88  Mich.  473, 

.50  X.  W.  446)   goodwill.  10:  partn. 

125. 
V.  Fears  (50  L.R.A.  685,  110  Oa.  .584.  35 

S.  E.  099.     AfT'd  in   179  U.  S.  270, 
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